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An Act

to mitigate the effects of

mass

unemployment

and

eco-

nomic HARDSHIP FROM MASS TERMINATION OF EMPLOYEES BY PROVIDING FOR ADVANCE NOTIFICATION AND ASSISTANCE TO AFFECTED
COMMUNITIES AND EMPLOYEES.

Be it enacted by the Senate and House of Representatives in General
Court assembled and by the authority of the same, as follows:
|
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SECTION 1. It is hereby determined and declared that:
(a) unemployment is a major economic and social problem
which results in severe hardship to individuals and communities;
(b) mass unemployment resulting from business closings, relocations, or reductions in operations, results in uniquely severe and
irreparable economic and social injury to individuals and communities, and results in further unemployment in local and related
businesses, increases the property tax burden in local communities,
reduces state tax revenues, requires increased state expenditures
for individual assistance and other services, and makes it exceptionally difficult for affected individuals to secure new employment
and for affected communities to maintain or restore their levels of
employment;
(c) adequate compensation and notification to affected individulas and communities are essential to mitigate the severe economic
harship and dislocation resulting from such mass separations of
employees, and in order to permit the state and local governments
to effectively discharge their responsibilities in the provision of
unemployment compensation and other individual benefits and
services, in employment placement assistance, in economic and
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21 technical assistance to affected communities, and in other services
22 required by such hardship and dislocations.

SECTION 2. Chapter 149 of the General Laws is hereby
1
2 amended by adding the following sections after section 1798
3 thereof;
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Section 179C. The following words and phrases, when used in
179 C through 179H, inclusive, of this chapter, shall have
the following meanings, unless the context clearly requires

Sections

otherwise:
(1) “Employer”, any person, corporation, business, or other
entity, which has operated within the Commonwealth for at least
the five preceding years either directly or through any related
corporation, and which has employed at least fifty persons at one
time during at least six of the preceding twelve months; provided,
however, that “employer” shall not include the state or any of its
political subdivisions or any other organization which is exempt
from taxation under Section 501 of the Internal Revenue Code of
the United States; and further provided, that a corporation which
acquires the business of an employer shall be deemed to have
operated within the Commonwealth during such period as the
acquired employer operated within the Commonwealth.
(2) “Related corporation”, a corporation which either owns
more than fifty per cent of a subject corporation, is more than fifty
per cent owned by a subject corporation, or is more than fifty per
cent owned by a corporation which also owns more than fifty per
cent of a subject corporation.
(3) “Employees”, persons employed within the Commonwealth
on a full-time or part-time basis.
(4) “Establishment”, any single manufacturing, mechanical, or
mercantile establishment, factory, workshop, or other place of
employment of an employer, which has been in existence for more
than three years; provided, however, that “establishment” shall not

31 include a temporary construction site.
(5) “Base level of employment”, the lowest number of employees
32
which
has been employed by an employer at one establishment
33
34 during each of at least forty-eight of the preceding fifty-two weeks.
(6) “Mass separation”, the termination of employment by an
35
36 employer within any single twelve month period of either:
(a) more than two hundred and fifty employees of such
37

1980]

HOUSE

No. 281

3

38 employer, or (b) a number of employees which reduces the total
39 number of employees at any establishment to less than fifty per
40 cent of the base level of employment at such establishment, or
41 twenty-five employees, whichever number is greater; provided,
42 however, that “mass separation” shall not include
any temporary
43 or seasonal discharge or layoff for a specified
period of not more
44 than tour months. Termination of employement of individulas
45 employed at a construction site or other temporary work site not
46 constituting an establishment, shall not constitute a mass

47 separation.
48
(7) Affected establishment”, any establishment of an employer
49 at which any of the employees whose employment will be termi-50 nated as part of a mass separation are employed.
(8) “Affected municipality”, the city or town in which any
51

52 affected establishment is located.
(9) “Affected employee organization”, any labor union, associa53
-54 tion, or other employee organization which represents any of the
55 employees of an affected establishment for purposes of collective
56 bargaining or other labor-management relations.
(10) “Affected employee”, any employee whose employment is
57
terminated
as part of a mass separation.
58
(11) “Affected annual payroll”, the total of all wages, salaries,
59
60 and other compensation inclusive of all benefits, paid to or on
61 behalf of each affected employee during the twelve months preced-62 ing the commencement of the mass separation.
63
(12) “Average weekly wage”, the total of all wages, salaries, and
64 other compensation, inclusive of all benefits, paid to or on behalf
65 of an employee by an employer during the period of fifty-two
66 weeks preceding the termination of employment of the employee,
67 divided by the number of weeks during that period during which
68 the employee performed work for the employer.
69
(13) “Operating loss”, the condition of an employer in which the
70 employer experiences a net loss in the employer’s aggregate opera-71 tions over a period of at least twleve months; provided, however,
72 that no net operating loss may be recognized if it results from the
73 extraordinary allocation of costs or revenues between an employer
74 and any related corporation.
(14) “Fund” or “Community Jobs Assistance Fund”, the fund
75
76

established pursuant

to Section

179 G of this Chapter.
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Section 179D. (1) Every employer shall notify in writing the
Commissioner, all employees of each affected establishment, each
affected municipality, and each affected employee organization, at
least twelve months prior to the commencement of any mass
separation of employees; provided, however, that in any case in
which the employer establishes that the mass separation of
employees was not foreseen by the employer and that requiring the
employer to remain open for the full period of notice would result
in an operating loss to the employer attributable to the affected
establishments, the Commissioner may approve a shorter period of
notification, and in such case such notification shall be deemed to
constitute compliance with this section. Approval of such shorter
period of notification shall not be granted unless a public hearing is
held in each affected municipality.
(2) Notification shall include the number of employees afffected
by the mass separation, the wages and other compensation paid
during the preceding twelve months to such employees, the amount
of state and local taxes paid by the employer during the preceding
year and the anticipated impact of the mass separation on such tax
payments, and such other information as the Commissioner may
by rule require.
(3) Upon receipt of such notice the Commissioner shall make
such investigation and take such action as may assist in maintaining or restoring the level of employment affected by the mass
separation, and shall conduct a public hearing in an affected
municipality upon request by the affected municipality, any
affected employee organization, or any ten affected employees.
(4) Provisions of any collective bargaining agreement which
require greater advance notification than provided by this section
shall take precedence over the requirements of this section. Any
portion of the required notice may be waived by agreement with
not less than ninety per cent of the affected employees and with
each affected employee organization.
Section 179E. (1) Every employer shall, prior to the termination of employment of any affected employee, pay a severance
benefit to each such employee who has been employed by the
employer for at least one year, which shall be equal to at least the
average weekly wage of such employee multiplied by a number
which shall be the number of full and fractional years for which the
employee has been employed by the employer.
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(2) In any case in which by reason of bankruptcy of the employer
or for other cause the employee is unable to secure payment of the
severance benefit required by this section from the employer within
four weeks after termination of employment, the employee shall be
entitled to a payment from the Community Jobs Assistance Fund
equal to the amount of the minimum benefit requirement by this
section, and in such case the Commissioner shall have a right of
action against such employer for the full amount of such payment
together with interest at the rate of ten per cent per annum, and any
amount so recovered shall be deposited in the Community Jobs
127 Assistance Fund.
128
(3) No employee who receives any benefit pursuant to this
129 section shall be denied any other benefit or compensation author-130 ized under the laws of the Commonwealth or any seniority, recall,
131 or other rights granted by an employer or employee organization,
132 by virtue of acceptance of a benefit under this section.
133
(4) Provisions of any collective bargaining agreement which
134 require greater severance benefits for any employees than are
135 provided by this section shall take precedence over the require-136 ments of this section with respect to such employee.
Section 179F. Every employer shall, prior to the commence137
-138 ment of any mass separation, pay into the Community Jobs Assist-139 ance Fund an amount equal to fifteen per cent of the affected
140 annual payroll. The Commissioner may grant an extension of time
141 for this payment of not more than twelve months if the employer
142 establishes that the timely payment of such amount would result in
143 the bankruptcy of the employer. If any employer required to make
144 a payment under this section fails to make such payment within the
145 time required, the Commissioner shall have a right of action
146 against such employer for the full amount of such payment
147 together with interest at the rate of ten per cent per annum, and any
148 amount so recovered shall be deposited in the Community Jobs
149 Assistance Fund. Any excess payment by an employer may be
15q recovered by the employer in an action against the Fund.
Section 179G. (1) The Community Jobs Assistance Fund shall
151
152 be established upon the books of the Commonwealth as a separate
through 179H,
153 fund for the purposes provided in sections
this
inclusive,
of
chapter,
and
shall
be
administered
by the Corn154
-155 missioner exclusively for those purposes. All payments made or
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recovered pursuant to sections 179E(2) and 179 F of this chapter,
all appropriations made by the General Court to this fund, and all
interest earned by the fund, shall be deposited in the Fund exclusively for such purposes.
(2) The Commissioner shall have authority to make payments
from the Fund for the purpose of severance benefits as provided by
Section 179E(2) of this Chapter and such payments shall have
priority over all other uses of and payments from the Fund.
(3) The Commissioner shall have authority to employ moneys in
the Fund for the purpose of administering the provisions of sections 179 C through 179H, inclusive, of this Chapter.
(4) The Commissioner shall have authority to make grants or
loans from the Fund to affected municipalities and to non-profit
corporations for the purposes of providing employment opportunities for employees directly affected by a mass separation and
maintaining or restoring levels of employment in affected municipalities. Such grants and loans may be made to provide technical
and planning assistance, matching funds to secure federal or other
assistance in creation of new employment opportunities in affected
municipalities, provision of temporary financing or capitalization
of new employment opportunities in affected municipalities. Priority in awarding such grants and loans shall be given to the provision
of new employment opportunities to employees directly affected

C

179 by mass separations.
(5) The Commissioner shall promulgate rules governing applica180
tion,
processing and approval or requests for assistance from the
181
Fund.
182
Section 179H. (1) No employer or other person shall discharge
183
or
otherwise penalize any employee because such employee has
184
185 instituted, caused to be instituted or participated in any investiga186 tion or proceeding, or exercised any other right, under the provi187 sions of sections 179 C through 179H, inclusive, of this Chapter.
188 The Commissioner shall investigate any complaint by an employee
189 of a violation of this provision and shall notify the employee of the
190 Commissioner’s determination upon such investigation within
191 ninety days of receipt of such complaint.
(2) The Commissioner shall have the power to investigate the
192
193 compliance of any employer with the provisions of sections 179
194 through 179H, inclusive, of this chapter, and in making any such
195 investigation the Commissioner or his duly authorized representa-
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196 tive may require the attendance and testimony of witnesses and the
197 production of books, papers, contracts and other documents or
198 records. Witnesses shall be summoned in the same manner and
99 shall be paid the same fees as witnesses before the superior court in
200 civil cases. The Commissioner or any such representative may
201 administer oaths to witnesses or take their affirmation. If any
202 person summoned and paid as a witness refuses to attend, or to be
203 sworn or to affirm, or to answer any question, or produce any
204 book, paper, contract, or other document or record pertinent to
205 the matter before the Commissioner or such representative, a
206 justice of the supreme judicial or superior court, upon application
207 by said Commissioner or such representative, may issue an order
208 requiring such person to appear before said Commissioner or such
209 representative, and to produce his books, contracts, papers, docu210 ments and records and to give evidence relating to the matter in
211 question. Upon application by the Commissioner or such repre212 sentative, commissions to take depositions of persons without the
213 Commonwealth may be issued by a justice of the supreme judicial
214 or superior court, to be used in hearings before the Commissioner
215 or such representative, and all laws and rules relating to such
216 commissions in civil actions shall apply to commissions issued
217 hereunder.
(3) The Commissioner and any employee or affected employee
218
219 organization which is aggrieved by the failure of an employer to
220 comply with the provisions of sections 179 C through 179H, inclu221 sive, of this Chapter, or by a shortened period of notification by an
222 employer of a mass separation pursuant to an improper approval
223 by the Commissioner under section 179D(1) of this Chapter, may
224 bring a civil action in the Superior Court against such employer
225 No complaint to or action by the Commissioner shall be a prereq226 uisite to any such action by any employee or affected employee
227 organization. If an employer has violated the provisions of para228 graph one of this action, failed to provide notice as required by
229 section 179 D of this Chapter, provided a shortened period of
230 notice pursuant to an improper approval by the Commissioner
231 under section 179D(1) of this Chapter, or failed to make any
232 payment required by sections 179 E and 179 F of this Chapter, the
233 court shall enjoin the employer from carrying out any unlawful
234 discharge, penalty, or mass separation, and shall order the rein-235 statement with back pay of any employee so discharged or separ-
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236 ated as part of a mass separation, until the employer has complied
237 with said requirements. Any employee entitled to back pay under
238 this provision shall have an independent right of action against
239 such employer for such compensation.
(4) Any money claim against an employer on behalf of an
240
241 employee or the Community Jobs Assistance Fund pursuant to
242 the provisions of sections 179 C through 179H, inclusive, of this
243 Chapter shall have priority over all other claims against an
244 employer except for wage claims.
(5) Any person who knowingly makes any false statement of a
245
material
fact or knowingly fails to disclose a material fact in an
246
to
influence any action or proceeding under the provisions
247 attempt
248 of sections 179 C through 179H, inclusive, of this Chapter, shall be
249 subject to a fine of not more than one thousand dollars or impris-250 onment for not more than one year or both.

This document has been printed on 100% recycled paper.

