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By Mr. McGlynn of Medford, petition of Michael J. McGlynn for

legislation to further regulate pretrial diversion in the district courts.
The Judiciary.

®lje Commontocalti) of fHasteadjutfctttf

In the Year One Thousand Nine Hundred and Eighty.

An Act further regulating pre-trial diversion.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by striking out chapter
2 276 A and inserting in place thereof the following chapter:
3 CHAPTER 276 A

4 DISTRICT COURT PRETRIAL DIVERSION OF
5 SELECTED OFFENDERS.

6 Section 1. Definitions.
7 “Assessment”, a thorough and complete measurement of the
g needs of an individual in, but not limited to, the following areas:
9 education, vocational training, job placement, mental and physical

10 health, family and social services, and an analysis of a defendant’s
11 commitment to participate in a program of community supervision
12 and services.
13 “Commissioner”, the commissioner of probation.
14 “Community service”, any authorized program which allows an
15 individual to perform work for the community with or without
16 compensation as an alternative sentence upon the commission of a
17 crime.
18 “Director”, the person in charge ofthe operation of a program of
19 community supervision and services.
20 “Official designee”, a representative of a program ofcommunity
21 supervision and service who has been approved by the presiding
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22 justice of a district court to work in conjunction with that court’s
23 probation office to serve defendants who may be eligible for diver-
-24 sion.
25 “Plan of service”, a comprehensive and cohesive set of recom-
-26 mended programs and specific services to meet the needs of indi-

viduals as determined through assessment.

28 “Program”, any program of community supervision and services
29 certified or approved by the commissioner of probation under the
30 provisions of section eight, including, but not limited to, medical,
31 educational, vocational, social and psychological services, correc-
-32 five and preventive guidance, training, counseling, provision for
3 3 residence in a halfway house or other suitable place, and other
34 rehabilitative services designed to protect the public and benefit the
35 individual.
30 “Restitution”, the provision of direct monetary payment to the

victim of a crime.
38 “Restitution program”, any program certified or approved by
39 the commissioner of probation under the provision of section
40 eight, which is designed to assist an individual in acquiring resour-
-41 ces necessary to make restitution as ordered by the court.
42 Section 2. Jurisdiction of court to divert persons charged with
4 3 offenses to programs of community supervision and services.
44 The district courts, and in Boston, the municipal court of the city
45 of Boston, shall have jurisdiction to divert to a program for com-
-45 munity service or restitution as defined in section one, any person,
47 juvenile or adult offender, who is charged with an offense or
48 offenses against the commonwealth for which a term of imprison-
-49 ment may be imposed and over which the district courts may
50 exercise final jurisdiction who has not previously been convicted
51 of a violation ofany law of the commonwealth or ofany other state
52 or of the United States in any criminal court proceeding except for
53 traffic violations for which no term of imprisonment may have
54 been imposed, who does not have any outstanding warrants, con-
-55 tinuances, appeals or criminal cases pending before any courts of
55 the commonwealth or any other state or of the United States, and
57 who has received a recommendation from a program that he
58 would, in light of the capacities of and guidelines governing it,
59 benefit from participation in said program.
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Section 3. Screening ofdefendants for court’s determination at
arraignment of eligibility for diversion to program: continuance;
directing defendant to program.

60
61
62

The probation officers of a district or municipal court, or.their
official designee, when gathering information in accordance with
section eighty-five of chapter two hundred and seventy-six, shall
also screen each defendant for the purpose of enabling the judge at
arraignment to consider the eligibility of the defendant for diver-
sion or referral to a program, community service program, or
restitution program in lieu of prosecution.

63
64
65
66
67
68
69

Any defendant who is qualified for consideration for diversion
or referral to a program, community service program, or restitu-
tion program may, at his arraignment, be afforded a fourteen-day
continuance for assessment by probation or personnel designated
by the court to determine if he would benefit from diversion or
referral to a program, community service program, or restitution
program.

70
71
72
73
74
75
76

If a defendant chooses to accept the offer of a continuance for
the purpose of such an assessment, he shall so notify the judge at
arraignment. Upon receipt of such notification, the judge shall
grant a fourteen-day continuance. The judge, through the proba-
tion office or its official designee, shall direct the defendant to a
program, community service program, or restitution program, and
shall inform said program of such action.

77
78
79
80
81
82
83

The judge may, in his discretion, grant a defendant who is
preliminarily determined not to be eligible because of a failure to
satisfy all the requirements of section two, a like fourteen-day
continuance for assessment. In arriving at such a decision, the
opinion of the prosecution should be taken into consideration.
Such a continuance may be granted upon the judge’s own initiative
or upon request by the defendant.

84
85
86
87
88
89
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Section 4. Inapplicability of chapter to otherwise eligible per-
sons charged with violation ofcontrolled substances act or certain
sex offenses.

91
92
93

In the event that an individual who is eligible under the provi-
sions of section two is charged with a violation of chapter ninety-
four C, nothing in this chapter shall be construed to limit the effect

94
95
96



[JanuaryHOUSE No. 39754

9

97 or operations of sections thirty-seven to fifty-five, inclusive, of
98 chapter one hundred and twenty-three.
99 In the event that an individual who is eligible under the provi-

-100 sions of section two is charged with a violation of one or more of
101 the offenses enumerated in section three of chapter one hundred
102 and twenty-three A, the provisions of this chapter shall not be
103 applicable for said defendant.
104 Section 5. Report of assessment to court; recommendations;
105 final determination; stay of criminal proceedings; consent of de-
-106 fendant; waiver ofright to speedy trial; admissibility as evidence;
107 disclosure restricted.
108 Upon the expiration of a fourteen-day continuance granted
109 pursuant to section three probation, personnel designated by the
110 court, or the director of the program to which the defendant has
111 been referred shall submit to the court a written report of its
112 assessment. The report shall contain all information obtained
113 during the assessment period, recommendations as to whether the
114 defendant would benefit from diversion or referral to a program,
115 community service program, or restitution program, and a plan of
116 services for the defendant ifit has been determined that the defend-
-117 ant would so benefit.

1 18 The judge, upon receipt of the report, shall provide an opportun-
-119 ity for a recommendation by the prosecution regarding the diver-
-120 sion or referral to a program, community service program, or
121 restitution program of the defendant. After receiving the report
122 and having provided an opportunity for the prosecution to make
123 its recommendation, the judge shall make a final determination as
124 to the eligibility of the defendant for diversion or referral to a
125 program. The criminal proceedings of a defendant who qualifies
126 for diversion or referral under section two and who agrees to abide
127 by the terms and conditions contained in the plan of services
128 approved by the judge, shall be stayed for a period of ninety days,
129 unless the judge in his discretion considers that the interest of
130 justice would be best served by a hearing of the facts, after which
131 the case may be continued without a finding for ninety days. No
132 appeal shall be allowed from such final determination.
133 A defendant who has been determined to be ineligible by reason
134 of his failure to satisfy certain provisions of section two, but who,
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in the judge’s discretion, received a fourteen-day continuance for
assessment, may, on the basis of the report submitted by proba-
tion or personnel designated by the court, be granted a like stay of
proceedings.

135
136
137
138

In no event shall a stay of proceedings be granted pursuant to
this section unless the defendant consents in writing to the terms
and conditions of the stay of proceedings and knowingly executes a
waiver of his right to a speedy trial on a form approved by the chief
justice of the district courts, and, in Boston, the chief justice of the
municipal court of the city of Boston. Such consent shall be with
the advice of defendant’s counsel. Any request for assessment, ora
decision by the defendant not to enter such a program, or a
determination by the program that the defendant would not bene-
fit from it, or any statement made by the defendant during the
course of assessment, shall not be admissible against the defendant
in any criminal proceedings; nor shallany consent by the defendant
to the stay of proceedings or any act done or statement made in
fulfillment of the terms and conditions of such stay of proceedings,
be admissible as an admission, implied or otherwise, against the
defendant, should the stay of proceedings be terminated and crimi-
nal proceedings resumed on the original charge or charges. No
statement or other disclosure or records thereof made by a defend-
ant during the course of assessment or during the stay of proceed-
ings shall be disclosed at any time to a prosecutor or other law
enforcement officer in connection with the charge or charges pend-
ing against said defendant or any co-defendant.
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Section 6. Reports ofprogress or violations to court; hearing;
termination of stay of criminal proceedings.

161
162

During a stay of proceedings or a continuance without a finding,
as provided in section five, probation, personnel designated by the
court, or the director of a program shall submit periodic reports to
the court relative in the progress of the defendant. Probation,
personnel designated by the court, or the director of the program
shall also report violations of conditions set forth by the court for
diversion or referral to a program, community service program, or
restitution program or subsequent arrests immediately upon notice
thereof.

163
164
165
166
167
168
169
170
171

If the defendant during the stay of proceedings ora continuance172
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173 without a finding violates a condition set forth by the court,
174 probation, or program or is charged with a subsequent offense, a
175 judge in the court that entered the stay of proceedings may issue
176 such process as is necessary to bring the defendant before the court.
177 When the defendant is brought before the court, the judge shall
I7g afford him an opportunity to be heard. If the judge finds that the
179 defendant has committed a violation of a condition set forth by
Igo the court, probation, or program or that he has been charged with a
181 subsequent offense, the judge may order, when appropriate, that
182 the stay of proceedings be terminated and that the commonwealth
183 proceed on the original charges as provided by law. No appeal shall
184, be allowed from such an order.
185 Section 7. Report to the court upon expiration of stay of
186 proceedings, disposition as to defendant;final report. Upon the
187 expiration of the initial ninety-day stay of proceedings ora contin-
-188 uance without a finding, probation, personnel designated by the
189 court, or the director of the program shall submit to the court a
190 report indicating the successful completion of the program by a
191 defendant or recommending an extension of the stay of proceed-
-192 ings or a continuance without a finding for not more than an
193 additional ninety days, so that the defendant may complete the
194 program successfully.
195 If the report indicates the successful completion of the program
196 by a defendant, the judge may dismiss the originalcharges pending
197 against the defendant. If the report recommends an extension of
198 the stay of proceedings or a continuance without a finding, the
199 judge may, on the basis of the report and any other relevant
200 evidence, take such action as he deems appropriate, including the
201 dismissal of the charges, the granting of an extension of the stay of
202 proceedings or a continuance without a finding, or the resumption
203 of criminal proceedings. In the event that an extension of the stay
204 of proceedings or a continuance without a finding is granted,
205 probation, personnel designated by the court, or the director ofa
206 program shall submit a final report upon the expiration of such
207 stay of proceedings.
208 Section 8. Commissioner to certify, monitor and aid program;
209 court approval of certification; powers and duties ofcommission-
-210 er.
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The office of the commissioner shall, in its discretion, certify,
monitor and aid all programs to which defendants may be diverted
or referred pursuant to this chapter. The certification of programs
shall be subject to the approval of the presiding justice of the
individual court which would be the beneficiary of such services.
The office of the commissioner shall, in its discretion, (a) issue fora
term of two years, and may renew for like terms, a certification,
subject to revocation for cause, to any person, partnership, corpo-
ration, society, association or other agency or entity of any kind,
other than a licensed general hospital or a department, agency or
institution of the federal government, the commonwealth or any
political subdivision thereof, deemed to be responsible and suitable
to establish and maintain such a program and to meet applicable
certification standards and requirements; and in the case of a
department, agency or intitution of the commonwealth or any
political subdivision thereof, grant approval to establish and main-
tain a program for a term of two years, and may renew such
approval for like terms, subject to revocation for cause: (b) prom-
ulgate, in consultation with the advisory board established in
section nine, rules and regulations establishing certification and
approval standards and requirements: (c) establish limits for case-
loads and enrollment so that programs are able to provide high
quality intensive individualized service to those defendants partici-
pating in such programs; (d) procure, where appropriate, by con-
tract, the personnel, facilities, services, and materials necessary to
carry out the purposes of this act, subject to all applicable laws and
regulations: (e) prepare reports for said advisory board showing
the progress of all programs in fulfilling the purposes set forth: (f)
notify the appropriate presiding justice of the individual court that
adequate facilities and personnel are available to fulfill a plan of
community supervision and services for that court; (g) provide
technical assistance to such program as may be certified hereunder;
(h) provide for the audit of any funds expended by the office for the
support of programs certified hereunder: (i) promote the coopera-
tion of all agencies which provide education, training, counseling,
legal, employment, or other services to assure that eligible individ-
uals released to programs may benefit to the maximum extent
practicable: (j) prepare and submit an annual report to the chief
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249 justices of the supreme judicial, appeals, superior and district
courts and to all justices in the district court system evaluating the8

J

performance of all programs.
252 Section 9. Advisory board; members; expenses; duties.
253 There shall be an advisory board to the office of the commission-
254 er for the overseeing of programs. The members of the advisory
255 board shall be the attorney general, the commissioners of educa-
256 tion, mental health, rehabilitation and welfare, a district court
257 judge, a juvenile court judge, a superior court judge, a juvenile
258 probation officer, a district court probation officer, a superior
259 court probation officer, the director of the division of employment
260 security, the president of the Massachusetts District Attorney’s
261 Association, or their respective designees, and seven experts in the
262 area of human services to the sociologically and economically
263 disadvantaged through community based programs to beappoint-
264 ed by the governor for terms of two years, one of whom shallbe an
265 ex-offender. The members of the advisory board shall serve with-
266 out compensation but shall be reimbursed for their expenses actu-
267 ally and necessarily incurred in the discharge of their duties. The
268 advisory board shall annually select its chairman from among its
269 members.
270 The advisory board shall assist the commissioner in coordinat-
271 ing the efforts of all public agencies and private organizations and
272 individuals within the commonwealth concerned with the provid-
273 ing of services to defendants by said programs.
274 The advisory board may, at its discretion, (A) review all certifi-
275 cations, revocation of certification for cause, audits issued and
276 conducted by the commissioner; (B) assist in the acquisition of
277 funds for alternative court programs from private foundations,
278 corporations, local units of government, state agencies, state gov-
279 ernment, and the government of the United States in order to
280 assure the continuation of support for programs and personnel
281 necessary for programs and alternative sentencing programs; (C)
282 hold hearing where necessary on diversion and alternative sentenc-
283 ing programs, and on such other matters in order to make recom-
284 mendations to the legislature, the governor, the commissioner, the
285 judiciary, and to state agencies; (D) develop and recommend new
286 program initiatives to the commissioner, the judiciary, the legisla-
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ture, the governor, and state agencies; (E) file an annual plan and
report to the commissioner, the judiciary, the legislature, the gov-
ernor, state agencies, and general public; (F) oversee and recom-
mend the return of funds in consultation with the commissioner as
provided under section ten of this chapter.

287
288
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290
291

Section 10. Acquisition and returning of funds for eligible
courts, probation departments, and programs.

292
293

There shall be a fund established for the purposes of this chapter,
to be collected, set aside and maintained by the treasurer of the
commonwealth. The fund shall be made up of one percent of all
fines and restitution orders collected by the courts of the common-
wealth on an annual basis, all fines collected by the courts if the
court so determined a fine was appropriate as a condition for
eligibility for diversion or referral to program, any orders for
restitution as a condition for eligibility in community service pro-
grams, and fines, restitution, or other payments collected by the
commonwealth under the provisions of the sections ofthis chapter.
Funds collected under the provisions of this chapter shall be re-
turned on an annua! basis to eligible courts, probation depart-
ments, programs, and alternative sentencing programs as deter-
mined by the advisory board in consultation with the commission-
er.
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When returning collected funds to eligible courts, probation
departments, programs, and alternative sentencing programs, the
advisory board in consultation with the commissioner may, at their
discretion; (A) promulgate and establish all rules, regulations, and
standards in order to establish eligibility requirements for receiving
funds; (B) establish a review and evaluation mechanism for re-
quests for funds in order to assure that the provisions of the
sections of this chapter are upheld; (C) establish auditing and
monitoring procedures and mechanisms in order to assure that
returned funds are being spent appropriately and in accordance
with the provision of the sections of this chapter; (D) file an annua!
report in accordance with sections eight and nine of this chapter
which includes a report of total funds received under this section
and the total funds returned to eligible courts, probation depart-
ments, programs, community service programs, and restitution
programs.

309
310
311
312
313
314
315
316
317
318

C/319
320
321
322
323
324

This Document Has Been Printed On 100% Recycled Paper





t

u




