
HOUSE No. 4025
By Mr. Moore of Uxbridge, petition of Richard T. Moore for legislation to prohibit mandatory retirement for public and private employees. Public Service.

C o m m o n t o e a lt f)  o f jffla g g a c fju g e th s

In the Year One Thousand Nine Hundred and Eighty.
An Act prohibiting mandatory retirement for public and

PRIVATE EMPLOYEES.

Be it enacted by the Senate and House o f  Representatives in General 
Court assembled, and by the authority o f  the same, as follows:

1 SECTION 1. The General Laws are hereby amended by
2 inserting after chapter 151E the following chapter: —
3 CHAPTER 151F
4 PROHIBITION OF MANDATORY RETIREMENT
5 Section 1. As used in this chapter (1) The term “age” shall mean
6 the age of majority in the Commonwealth of Massachusetts.
7 (2) The term “commission” means the Massachusetts commis-
8 sion against discrimination, established by section fifty-six of
9 chapter six.

10 (3) The term “employee” does not include any individual
11 employed by his parents, spouse or child, or in the domestic service
12 of any person.
lJ (4) The term “employer” includes the commonwealth and all
14 political subdivisions, boards, departments and commissions
15 thereof, and any private employer that employs six or more
16 employees.
17 Section 2. (1) An employer shall not dismiss from employment
18 or refuse to hire any person because of that person’s age.
19 (2) An employer shall not, because of an employee’s age,
20 discriminate against that employee in compensation or in terms,
21 conditions or privileges of employment.
22 (3) An employer must apply any test or requirement of job
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performance consistently to all employees in the same or similar 
job classifications.

Section 3. (1) If a provision in an employment contract, 
agreement or understanding would prevent or tend to prevent the 
hiring of a person solely because of that person’s age, an employer 
shall not observe the terms of that provision with respect to that 
person.

(2) A provision in an employment contract, agreement or 
understanding shall be void if it requires the involuntary _ 
retirement of an employee solely because of that employee’s age.

(3) A collective bargaining provision which would be ineffective 
under subdivision (1) of this section, or void under subdivision (2) 
of this section, may remain in effect until the expiration date of the 
collective bargaining contract, agreement or understanding, or for 
two years after the date of enactment of this section, whichever 
occurs first.

Section 4. (1) The commission shall appoint not less than two 
attorneys, together with administrative and support personnel, 
who shall deal solely with complaints of age discrimination in 
employment. The attorneys should have. specialized skill and 
knowledge concerning age discrimination in employment.

(2) The commission shall issue an annual report on age 
discrimination in employment. The report shall contain details of 
all complaints filed with the commission; all actions and 
procedures pursued by the commission and the parties to the 
complaint; and, the disposition of each case. The governor and the 
attorney general shall receive copies of the report, and additional 
copies shall be available for public inspection at the office of the 
commission.

(3) The commission shall formulate policies to effectuate the 
purposes of this chapter, and make recommendations to agencies 
and officers of the commonwealth or its political subdivisions to 
aid in the effectuation of these policies and purposes.

(4) The commission may take any action it deems necessary, gk 
pursuant to the functions, powers and duties granted by section ™  
three of chapter one hundred fifty-one B.

Section 5. The department of elder affairs, established by 
chapter nineteen A, shall provide information describing the rights
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61 and remedies available under this chapter to any person aggrieved
62 by an alleged violation of the provisions of this chapter.
63 Section 6. (1) Any aggrieved person alleging a violation of the
64 provisions of this chapter may file with the commission a claim in
65 writing, which shall state the name and address of the employer or
66 group alleged to have committed the violation, the particulars of
67 the alleged violation, and any other information the commission
68 may require. The claim must be filed not more than two years after 

f  69 the alleged violation occurred.
70 (2) After an aggrieved person files a claim, the chairman of the
71 commission shall designate one of the commissioners to promptly
72 investigate the claim, with the assistance of the commission’s staff.
73 a. If the commissioner determines after the investigation that the
74 allegations of the claim are without merit, the commission shall
75 give the complainant written notice of the determination within
76 seven days of the determination. The complainant may, within ten
77 days after he receives the notice, file with the commission a written
78 request for a preliminary hearing before the commission to
79 determine whether the allegations of the claim have merit. The
80 commission shall allow the request as a matter of right, but the
81 preliminary hearing shall not be subject to the provisions of
82 chapter thirty A.
83 b. If the commissioner determines after the investigation or
84 preliminary hearing that the allegations of the claim have merit, he
85 shall immediately endeavor to eliminate the violation complained
86 of by conference and conciliation.
87 (3) In case of failure to eliminate the violation complained of by
88 conference and conciliation, or in advance of failure if in his
89 judgment circumstances so warrant, the commissioner shall issue
90 and cause to be served, in the name of the commission, a written
91 notice, together with a copy of the claim, requiring that the person
92 named as respondent in the proceedings to answer the charges of 

. 93 the claim at a hearing before the commission. The notice shall
^  94 specify the time and place of the hearing.

95 a. An attorney of the commission shall present the case in
96 support of the complaint before the commission. The com-
97 missioner who had previously conducted the investigation and
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98 caused the notice to be issued shall not participate in the hearing
99 except as a witness, nor shall he participate in the deliberations of

100 the commission in the case.
101 b. The respondent may file a written answer to the claim, and
102 may appear at the hearing in person or otherwise, and submit
103 testimony.
104 c. In the discretion of the commission, the complainant may be
105 allowed to intervene and submit testimony, in person or otherwise.
106 d. The commission or the complainant may reasonably and
107 fairly amend the claim. The respondent may reasonably and fairly
108 amend the answer.
109 e. The complainant and the respondent may be represented by
110 counsel at the hearing.
111 f. The commission shall not be bound by strict rules of evidence
112 prevailing in courts of law or equity. The testimony taken at the
113 hearing shall be under oath. The testimony shall be transcribed at
114 the request of any party.
115 n  The commission shall state its findings of fact and
116 conclusions of law, upon the presentation of all the evidence at the
117 hearing.
118 a. If the commission finds that the respondent has engaged in a
119 violation of the provisions of this chapter, the commission shall
120 issue and serve upon the respondent its final order. The final order
121 may require the respondent to cease and desist from his violation
122 of the provisions of this chapter. It may also require the respondent
123 to take such affirmative action as in the judgment of the
124 commission will effectuate the purposes of this chapter, including,
125 but not limited to, hiring or reinstatement, with or without back
126 pay. The order may include a requirement for a report of the
127 manner of compliance by the respondent. The commission may
128 issue the order to operate prospectively.
129 b. If the commission finds that the respondent has not violated
130 any of the provisions of this chapter, the commission shall issue
131 and cause to be served upon the complainant a final order
132 dismissing the complaint.
133 c. The commission shall in all cases deliver a copy of the final
134 order to the attorney general and other officers the commission
135 deems proper.
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136 Section 7. (1) A complainant, respondent or other person
137 aggrieved by a final order of the commission may obtain judicial
138 review of that order. The order shall be reviewed in accordance
139 with the procedures for review provided in section six of chapter
140 one hundred fifty-one B.
141 (2) The commission may obtain an order of the court for the
142 enforcement of the order of the commission. The order of the court
143 shall be obtained in accordance with the procedures provided in 

f  144 section six of chapter one hundred fifty-one B.
145 Section 8. (1) A person aggrieved by an alleged violation of the
146 provisions of this chapter may bring a civil action in the superior
147 court in the county where the alleged violation occurred, or in a
148 county in which a respondent resides or transacts business, for
149 such legal or equitable relief as will effectuate the purposes of this
150 chapter.
151 (2) A person aggrieved by an alleged violation of the provisions
152 of this chapter may not commence a civil action unless he has given
153 the commission written notice of an intent to commence the action.
154 The notice of intent must be filed with the commission not less than
155 sixty days prior to commencing the action in the appropriate court,
156 and not later than two years after the alleged violation occurred.
157 (3) The commission may bring a civil action in the superior court
158 in the county where the alleged violation occurred, or in a county in
159 which a respondent resides or transacts business, for such legal and
160 equitable relief as will effectuate the purposes of this chapter.
161 (4) The commission may not bring a civil action
162 a. sooner than sixty days after the commission receives notice,
163 pursuant to subdivision two of this section, that a person aggrieved
164 by an alleged violation under this chapter intends to bring an
165 action; and
166 b. unless the commission has attempted to eliminate the alleged
167 violation pursuant to the procedures specified in section six of this 

|  168 chapter.
*  169 (5) An action brought by a person aggrieved by an alleged

170 violation of the provisions of this chapter may be joined with an
171 action by the commission if the commission commences an action
172 under this section.
173 (6) An action filed pursuant to this section shall be advanced for



6 HOUSE — No. 4025 [January
174 a speedy trial at the request of the person aggrieved or the
175 commission. If the court finds for the commission or the person
176 aggrieved, it may award, in addition to other relief, damages for
177 mental pain and suffering, and it may award, irrespective of the
178 amount in controversy, reasonable attorney’s fees and costs.
179 (7) A civil action by a person aggrieved by an alleged violation of
180 the provisions of this chapter shall not be barred by the failure of
181 the commission to execute its duties and obligations pursuant to
182 this section and section six of this chapter.
183 Section 9. Notice of Relevant Information; Penalty. An
184 employer subject to the provisions of this chapter shall post in a
185 conspicuous place or places on his premises a notice which shall set
186 forth excerpts of this chapter and such other relevant information
187 which the commission deems necessary to explain the provisions of
188 this chapter. The commission shall prepare or approve the notice.
189 An employer who does not comply with the provisions of
190 this section shall be punished by a fine of not less than ten dollars
191 nor more than one hundred dollars. A subsequent violation of this
192 section by the same employer shall be punished by a fine of not less
193 than one hundred dollars nor more than one thousand dollars, if
194 the subsequent violation occurs more than thirty days after the
195 most recently prior conviction.
196 Section 10. (1) A person subject to the provisions of this
197 chapter who willfully resists or interferes with the commission or
198 any of its members or representatives in the performance of duty
199 under this chapter, or willfully violates a final order of the
200 commission, shall be punished for each offense by imprisonment
201 for not more than one year, or by a fine of not more than five
202 hundred dollars, or by both.
203 (2) The institution of a procedure for the review of a final order
204 of the commission does not constitute willful conduct.
205 (3) Failure to comply with a final order of the commission does
206 not constitute willful conduct if the failure to comply is pursuant to
207 a court order pending judicial review of the final order.
208 Section 11. If any provision or clause of this chapter or
209 application thereof to any person or circumstance is held invalid,
210 such invalidity shall not affect other provisions or applications of
211 this chapter which can be given effect without the invalid provision
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212 or application, and to this end the provisions of this chapter are
213 declared to be severable.

1 SECTION 2. Section 1 of chapter 32 of the General Laws is
2 hereby amended by striking out the paragraph defining “Max-
3 imum age” as most recently amended by section 1 of chapter 826 of
4 the acts of 1967.
1 SECTION 3. Chapter 32 of the General Laws is hereby
2 amended by inserting after section 2 the following section: —
3 Section 2A. Maximum Age; Average Age. The maximum age
4 means the specified age at which a member may become eligible for
5 retirement benefits.
6 a. Effective for five years after the date of enactment of this
7 section, the maximum age shall be the age on the last day of the
8 month in which any member classified in group one, as provided
9 for in paragraph (g) of subdivision two of section three attains age

10 seventy, or if classified in group two or group four attains age sixty-
11 five, or if classified in group three attains age fifty-five.
12 b. Effective after five years from the date of enactment of this
13 section, the maximum age shall be the age on the last day of the
14 month in which a member attains the average retirement age, as
15 determined by actuary, shall be the mean age at which members of
16 each group actually retired during the five years immediately
17 following the enactment of this section.
18 No person shall be forced to retire solely because of the
19 attainment of the person’s maximum age.

1 SECTION 4. Subdivision (2) of section 3 of chapter 32 of the
2 General Laws is hereby amended by striking out paragraph (e), as
3 amended by section 1 of chapter 749 of the acts of 1963, and
4 inserting in place thereof the following paragraph:
5 (e) A member or a person who was ineligible for membership
6 because of entering or re-entering the service after attaining age
7 sixty shall not be forced to retire after attaining the maximum age
8 for his group or for the group solely because of age in which he
9 would have been classified had he become a member, except as 

10 otherwise provided for in subdivision one of section five or in
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11 section ninety-one, or in section twenty-six of chapter six hundred
12 and seventy of the acts of nineteen hundred and forty-one, or in
13 chapter sixteen of the acts of nineteen hundred and forty-two, as
14 amended.
1 SECTION 5. Paragraph (f) of subdivision (2) of section 3 of
2 chapter 32 of the General Laws, as most recently amended by
3 section 4 of chapter 740 of the acts of 1969 is hereby further
4 amended by striking out the second sentence.
1 SECTION 6. Subdivision (1) of section 5 of chapter 32 of the
2 General Laws is hereby amended by striking out paragraph (a), as
3 most recently amended by section 4 of chapter 321 of the acts of
4 1958, and inserting in place thereof the following paragraph:
5 (a) (0 A member in service or a member inactive on authorized
6 leave of absence classified in either group one or group two or
7 group four who has attained age fifty-five, upon his written
8 application on a prescribed form filed with the board or upon such
9 an application by the head of the department after a hearing is

10 requested, as provided for in subdivision one of section sixteen and
11 subject to the conditions set forth in said section and in this section,
12 shall be retired for superannuation as of a date which shall be
13 specified in such application and which shall be within four months
14 after filing of such application.
15 (ii) Any member in service may retire for superannuation upon
16 attainment of the maximum age for his group. Any member who
17 wishes to remain in service after attaining the maximum age for his
18 group may do so upon his written request and with the approval of
19 the board. Deductions shall be made from his regular compensa-
20 tion for as long as he is in service. The time the member remains in
21 service after attaining the maximum age shall be considered
22 creditable service for the computation of his retirement allowance.

M1 SECTION 7. Subdivision (1) of section 5 of chapter 32 of the
2 General Laws is hereby amended by striking out paragraph (b),
3 inserted by section 1 of chapter 658 of the acts of 1945.
1 SECTION 8. Subdivision (1) of section 5 of chapter 32 of the

I
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2 General Laws is hereby amended by striking out paragraph (c), as
3 amended by section 5 of chapter 321 of the acts of 1958.
1 SECTION 9. Subdivision (1) of section 5 of chapter 32 of the
2 General Laws is hereby amended by striking out paragraph (f),
3 inserted by chapter 348 of the acts of 1954.
] SECTION 10. Paragraph (a) of subdivision (3) of section 26 of
2 chapter 32 of the General Laws, as amended by section 24 of
3 chapter 321 of the acts of 1958, is hereby further amended by
4 striking out, in lines , the words “but in no event shall any
5 officer or inspector remain in service beyond the last day of the
6 month in which he attains age sixty-five;” and by adding the
7 words: —
8 “unless the rating board certifies to the commissioner of public
9 safety upon examination of the officer when he attains age fifty and

10 annually thereafter, that the mental and physical condition of the
11 officer is such that he should be continued in his employment.”
1 SECTION 11. Section 46 of chapter 32 of the General Laws, as
2 most recently amended by section 3 of chapter 728 of the acts of
3 1960, is hereby further amended by striking out, in lines 11,12, and
4 13, the words “who has attained the age of sixty-five and has been
5 employed in prison service in the commonwealth, with a good
6 record for not less than twenty years; or;” and by striking out, in
7 lines 15 and 16, the words “or who has performed faithful prison
8 service for not less than thirty years.”

1 SECTION 12. Section 63 of chapter 32 of the General Laws, as
2 most recently amended by chapter 322 of the acts of 1945, is hereby
3 further amended by striking out, in lines , the words
4 “or any such officer or inspector of said department who shall have
5 attained the age of sixty-five.”
1 SECTION 13. Section 69 of chapter 32 of the General Laws, as
2 most recently amended by section 5 of chapter 728 of the acts of
3 1960, is hereby further amended by striking out paragraph (d).
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1 SECTION 14. Section 75 of chapter 32 of the General Laws, as
2 most recently amended by section 6 of chapter 728 of the acts of
3 1960, is hereby further amended by striking out, in line 17, the
4 words “shall be retired” and inserting in place thereof the words: —
5 “may retire”.
1 SECTION 15. Section 76 of chapter 32 of the General Laws, as
2 most recently amended by section 2 of chapte 643 of the acts of
3 1957, is hereby further amended by inserting after the word (P
4 “seventy” in line 8 the words:— “or more years”.
1 SECTION 16. Section 78 of chapter 32 of the General Laws, as
2 most recently amended by section 4 of chapter 483 of the acts of (
3 1945, is hereby further amended by striking out, in the line
4 the words “shall be retired” and inserting in place thereof the
5 words: — “may retire”.
1 SECTION 17. Section 80 of chapter 32 of the General Laws, as
2 most recently amended by section 8 of chapter 728 of the acts of
3 1960, is hereby further amended by striking out, in lines 16 and 17,
4 the words “and before attaining the age of seventy” and by striking 

• 5 out, in lines 17, 18, 19, and 20, the words “and shall, on attaining
6 the age of seventy, be retired without any request on his part, and
7 no other permanent member of said department shall remain in
8 service after he has attained or shall attain the age of seventy.”
1 SECTION 18. Section 81A of chapter 32 of the General Laws, |
2 inserted by section 9 of chapter 728 of the acts of 1960, is hereby
3 amended by striking out paragraph (d).
1

2
3
4
5
6
7
8

SECTION 19. Section 83 of chapter 32 of the General Laws, as 
most recently amended by section 10 of chapter 728 of the acts of 
1960, is hereby further amended by striking out, in lines 17 and 18, 
the words “and before attaining the age of seventy” and by striking 
out, in lines 18, 19, 20 and 21, the words “and shall, on attaining 
the age of seventy, be retired without any request on his part, and 
no other permanent member of said department shall remain in 
service after he has attained or shall attain the age of seventy.”

I



1980] HOUSE — No. 4025 11

1 SECTION 20. Section 83A of chapter 32 of the General Laws,
2 as most recently amended by section 3 of chapter 644 of the acts of
3 1970, is hereby further amended by striking out paragraph (d).
1 SECTION 21. Section 85 of chapter 32 of the General Laws, as
2 most recently amended by section 12 of chapter 728 of the acts of
3 1960, is hereby further amended by striking out, in lines
4 , the words “and before attaining the age of seventy”
5 and by striking out, in lines , the words “and shall, on
6 attaining the age of seventy, be retired without any request on his
7 part, and no other permanent member of either of said
8 departments shall remain in service after he has attained or shall
9 attain the age of seventy.”
1 SECTION 22. Section 85E of chapter 32 of the General Laws,
2 as most recently amended by section 4 of chapter 644 of the acts of
3 1970, is hereby further amended by striking out paragraph (d).
1 SECT ION 23. Chapter 32 of the General Laws is hereby
2 amended by striking out section 90F, inserted by chapter of the
3 acts of 1977.
1 SECTION 24. Chapter 149 of the General Laws is hereby
2 amended by striking out section 24A, inserted by section 1 of
3 chapter 367 of the acts of 1937, and inserting in place thereof the
4 following section: —
5 Section 24A. It is hereby declared unlawful to refuse to employ,
6 or to dismiss from employment any person because of age.
1 SECTION 25. Chapter 149 of the General Laws is hereby
2 amended by striking out section 24B, inserted by section 2 of
3 chapter 367 of the acts of 1937, and inserting in place thereof the
4 following section: —
5 Section 24B. Any provision in a contract, agreement, or
6 understanding entered into on or after the date of enactment of this
7 section, which shall prevent or tend to prevent the employment of
8 any person because of age shall be void.
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1 SECTION 26. Section 24D of chapter 149 of the General Laws,
2 inserted by section 2 of chapter 367 of the acts of 1937 is hereby
3 amended by striking out the third sentence and inserting in place
4 thereof the following sentences: —
5 Whoever violates a provision of this section shall be punished by
6 a fine of not more than two hundred dollars, or by imprisonment
7 for not more than one year or both. No person may be imprisoned
8 under this section for a first offense. Each day of failure to keep
9 records or furnish copies thereof as provided in this section shall 

10 constitute a separate offense.
1 SECTION 27. Section 24E of chapter 149 of the General Laws,
2 inserted by section 2 of chapter 367 of the acts of 1937, is hereby
3 amended by striking out, in lines ' 11 and 12, the words “less than
4 twenty-five nor more than two hundred dollars” and inserting in
5 place thereof the words: —
6 “more than five hundred dollars or by imprisonment for not
7 more than one year or both. No person may be imprisoned under
8 this section for a first offense.”
1 SECTION 28. Section 24F of chapter 149 of the General Laws,
2 inserted by section 2 of chapter 367 of the acts of 1937, is hereby
3 amended by striking out, in line 7, the words “less than fifty nor
4 more than two hundred dollars” and inserting in place thereof the
5 words: —
6 “more than five hundred dollars or by imprisonment for not
7 more than one year or both. No person may be imprisoned under
8 this section for a first offense.”
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