
HOUSE 4709

By Mr. Keverian of Everett, petition of Robert B. Ambler and
George Keverian relative to providing protective services for certain
elderly persons. Human Services and Elderly Affairs.

An Act pertaining to the protection of elderly persons.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. Chapter 19A of the general laws is hereby amend-
-2 ed by adding at the end thereof the following:

4 Section I. Definitions: (1) “Elderly person” any resident of the
5 Commonwealth of Massachusetts who is sixty years or older. (2)
6 An elderly person shall be deemed to be “in need of projective
7 services” if such person is unable to perform or obtain services or
8 protection necessary to maintain physical and mental health. (3)
9 “Services or protection necessary to maintain physical and mental

10 health” shall be deemed to include, but are not limited to, the
11 following;
12 a. Provision of appropriate physical or mental health needs.
13 b. Protection from maltreatment by any individual in any ca-
-14 pacity, the result of which adversely affects the physical or mental
15 health of the elderly person, including but not limited to depriva-

-16 tion of necessities or physical abuse.
17 c. Relocation of an elderly person to a facility or institution able
18 to provide proper care and services.
19 d. Assistance in personal hygiene.
20 e. Food or clothing.
21 f. Adequately heated and ventilated shelter.
22 g. Protection from health and safety hazards.
23 h. Transportation necessary to secure any of the above stated
24 needs.
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25 This term shall not include taking an elderly person into custody
26 without consent except as provided by this Act.
27 (4) “Protective services” is defined as services provided by the
28 Commonwealth or other governmental or private organizations or
29 individuals which are necessary to prevent abuse, neglect, aban-
-30 donment, or exploitation.
31 (5) “Abuse” is defined as including, but not limited to the willful
32 infliction of physical pain, injury or mental anguish, or willful
33 deprivation by a caretaker of services necessary to maintain proper
34 physical and mental health.
35 (6) “Neglect” is defined as the willful withdrawal by a caretaker
36 of the proper physical and mental health care of an elderly person,
37 including all duties and obligations owed that elderly person.
38 (7) “Exploitation” is defined as the act or process of taking
39 advantage of an elderly person by any other person for monetary,
40 personal, or other benefit, gain, or profit.
41 (8) “Abandonment” is defined as the willful desertion or willful
42 forsaking of an elderly peron by a caretaker.
43 (9) “Caretaker” is defined as a person who has the responsibility
44 for the proper physical and mental health care of an elderly person
45 as a result of;
46 —family relationship, if relevant facts indicate a knowledge by
47 that person that he or she has that responsibility.
48 - the assumption of such responsibility by contract or by order
49 of a Court of competent jurisdiction or by voluntary assumption, if
50 relevant facts indicate a knowledge of such assumption.
51 This term includes long-term care facilities.
52 (10) “Department” refers to the Department of Elder Affairs,
55 unless otherwise stated.
54 (11) “Secretary” refers to the Secretary of Elder Affairs, unless
55 otherwise stated.
56 (12) “Long-term care facility” is defined as a facility licensed by
57 the Department of Public Health pursuant to the provisions of
58 section 71 of chapter 111.
59 (13) “Emergency” is defined as a situation in which an elderly
60 person is in immediate danger of abuse or continued abuse, or is
61 living in conditions which, due to neglect, abandonment, or exploi-
-02 tation, create an immediate danger to the physical health of the
55 elderly person.
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64 Section 2. Reporting: (a) Any physician, medical intern, nurse,
65 dentist, social worker, long-term care facility or hospital adminis-
-66 trator, nurse’s aide or orderly in a long-term care facility or hospi-
-67 tal, staff person in a long-term care facility or hospital, medical
68 examiner, osteopath, chiropractor, optometrist, podiatrist, coron-
-69 er, pharmacist, clergyman, physical therapist, or police officer who
70 has reasonable cause to believe that any elderly person has been
71 abused, neglected, exploited, or abandoned, or who is in need of
72 protective services, shall do as follows:
73 —immediately make an oral report to the Department and
74 —within 48 hours make a written report to the department after
75 such oral report; provided, however, that whenever such mandated
76 reporter is the member of the staff of a medical or other public or
77 private institution or facility, he shall immediately notify the De-
-78 partment or the person in the institution or Facility designed to
79 make reports to the Department, if such a person is designated. In
80 the latter case, that individual so designated shall make theapprop-
-81 riate oral and written reports.
82 Any person required to make oraland written reports who fails
83 to do so, shall be punished by a fine of not more than one thousand
84 dollars.
85 (b) Said reports shall contain, if known, the name and address
86 of the elderly person; information regarding the nature and extent
87 of the abuse, neglect, exploitation or abandonment; the age of the
88 elderly person; the name of the caretaker, if known; and any other
89 information which the reporter believes would be helpful in an
90 investigation of the matter and in the protection of the involved
91 elderly person.
92 (c) Any person required to report pursuant to this section who
93 has reasonable cause to believe that an elderly person has died as a
94 result of abuse, neglect, exploitation or abandonment, shall imme-
-95 diately report such death to the Departmemt and to the District
96 Attorney for the county in which such death occurred and to the
97 medical examiners as required by section six of chapter 38. Any
98 mandated reporter who fails to make such a report shall be pun-
-99 ished by a fine of not more than one thousand dollars.
100 (d) Any other person may make a report to the Department if
101 that person has reasonable cause to believe thatan elderly person is
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102 being or has been abused, neglected, exploited, orabandoned, oris
103 in need of protective services. Such report may be made in any
104 reasonable manner.
105 (e) Within forty-five (45) days of the receipt of any report of a
106 reporter pursuant to subsection (a) the Department shall notify
107 such person in writing of its response to the report and its determi-
-108 nation of the nature, extent, and cause of the injuries to the elderly
109 person. Such notification shall be made to a person who reports

I 10 pursuant to subsection (d) if that person so requests.
11l (f) Any person who makes a report pursuant to subsection (a)

I 12 or (d) of this section shall be immune from any civil or criminal
113 liability on account of making a report to the Department regard-

-1 14 ing an elderly person, except for liability for perjury. Such immuni-
-115 ty shall not apply if said report is made in bad faith or with

1 16 malicious purpose. Such immunity shall apply in any judicial or
1 17 administrative proceeding arising from such report.
118 (g) Any privilege established by section twenty or twenty Bof
119 chapter two hundred and thirty three, by court decision or by
120 professional code regarding theexclusion of confidential commun-
-121 ications and the competency of witnesses may not be involved in
122 any civil action arising out of a report made pursuant to this
123 section.
124 (h) The Department shall widely publicize the reporting re-
-125 quirement and the process with which reports shall be made.
126 Section 3. Emergencies
127 Upon the petition of the Department, the Probate Court may
128 order the provision of protective services in an emergency basis to
129 an elderly person after a finding based on clear and convicting
130 evidence that the individual has been or is being abused, neglected,
131 or exploited; that an emergency exists; that the person lacks the
132 capacity to consent to the provision of services; and that no other
133 person who is authorized to consent is available or willing to

134 consent to the provision of emergency services.
135 The court shall order only those services necessary toremove the
136 conditions creating the emergency and shall specifically designate
137 the authorized services in its order. The court shall not order
I3g hospitalization or change of residence unless there has been a

139 specific finding that no less restrictive alternative is available or
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140 appropriate. The order for emergency protective services shall
141 remain in effect for a period not to exceed seventy-two hours
142 provided that said order may be extended for an additional
143 seventy-two-hour period if the court finds that the extension is
144 necessary to remove the emergency.
145 Notice of the filing of a petition for an emergency order shall be
146 furnished at least twenty-four hours prior to the hearing to the
147 individual who is the subject of the petition provided that the court
148 may dispense with notice upon finding that physical harm to the
149 individual or others will result from the twenty-four-hour delay and
150 that reasonable attempts have been made to give such notice. The
151 individual who is the subject of the order or the Department may
152 petition to have the emergency set aside or modified at any time.
153 The Chief Judge of the Probate Court shall promulgate the
154 appropriate forms necessary for the proper functioning of the
155 emergency proceedings.
156 “Emergencies” shall be only those which fall within the defini-

-157 tion set out in section 1 (13) of this chapter.
158 Section 4. Evaluations
159 (a) Upon receiving a report that an elderly person has allegedly
160 been abused, neglected, exploited, or abandoned, or is in need of
16| protective services, the Department shall investigate and evaluate
162 the information reported pursuant to section 2 of this chapter to
163 determine the relevant facts and what action and services, if any,
164 are appropriate.
165 (b) The investigation and evaluation shall include a visit to the
166 named elderly person, consultation with those individuals having
167 knowledge of the facts of the particular case, and a determination
168 >n writing of the nature, extent, and cause of the injuries, the
159 identity of the person or persons responsible therefor, and all
170 other pertinent information. The named elderly person shall be
171 informed of the purpose of the evaluation.
172 (c) If the report is regarding an elderly person who is aresident of
.73 a long-term care facility, licensed and located within the Common-
-174 wealth, the Department shall:
175 (1) evaluate the environment of the facility named in the report
176 and make a written determination of the risk of physical or emo-
-177 tional injury to any other residents of the same facility.
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178 (2) forward to the Attorney General within a reasonable time
179 after a report is received pursuant to section two of this chapter a
180 written summary of the findings and recommendations of each
181 case.
182 Upon receipt of this summary the Attorney General shall makea
183 recommendation regarding court action and shall communicate
184 such action in writing to the Department. The Attorney General
185 may request further information on any case and may call before it
186 any person concerned with the matter under investigation.
187 (d) If, prior to the implementation ofprotective services, follow-
-188 mg a report pursuant to section two of this chapter, it appears that
189 the elderly person has financial means sufficient to pay for reasona-
-190 ble and necessary protective services, then the Department shall
191 make an evaluation regarding such capacity.
192 If the evaluation establishes that the elderly person has such
193 financial capability, procedures for reimbursement shall be initiat-
-194 ed pursuant to regulations promulgated by the Department.
195 If the evaluation establishes that the elderly person does not have
196 such financial capability, the services shall be provided in accord-
-197 ance with the policies and procedures established by the Depart-
-198 ment of Social Services for the provision of welfare assistance
199 benefits under such circumstances.

200 Section 5. Referrals
201 (a) If it is determined by the Department that an elderly person is
202 m need of protective services, the Department shall refer the matter
203 to the appropriate division of the Department of Social Services.
204 Such division shall be responsible, after a referral, for the appro-
-205 priate provision of services to the named elderly person. The De-
-206 partment of Social Services shall make a written report to the
207 Department of the services provided.
208 (b) If the elderly person fails to consent to the provision of
209 protective services and/or the Department determines that the
2|o elderly person lacks capacity to consent, the Department ofSocial
211 Services shall determine whether a petition for appointment of a
212 conservator should be filed.
213 (c) If an elderly person does not consent to the reasonable and
214 necessary provision of protective services or withdraws such con-
-215 sent, such services shall not be provided or continued, except that if
216 the Department has reason to believe that an elderly person lacks
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217 capacity to consent, it may refer the matter to the Department of
218 Social Services for a determination regarding whether a petition
219 for appointment of a conservator should be filed.
220 (d) If the Department of Social Services, after referral from the
221 Department pursuant to subsection (b) or (c) of this section, deter-
-222 mines that an elderly person lacks capacity to consent to reasona-
-223 ble and necessary protective services, the Department of Social
224 Services may petition the Probate Court for the county in which
225 the elderly person resides.
226 (e) Such elderly person, or the individual, agency, or organiza-
-227 tion designated to be responsible for the personal welfare of the
228 elderly person shall have the right to bring a motion for review of
229 the Probate Court’s determination regarding the elderly person’s
230 capacity or regarding any order issued pursuant to this chapter.
231 (f) The Probate Court may, if it deems appropriate, appoint a
232 representative of the Department of Social Services to be the
233 conservator of the person of the elderly person.
234 (g) In any proceeding in Probate Court pursuant to this chapter,
235 the court shall appoint an attorney to represent the elderly person if
236 he is without other legal representation.
237 (h) If the caretaker of an elderly person who has consented to
238 the provision of reasonable and necessary protective services re-
-239 fuses to allow such provision, the Department of Social Services
240 may petition the Superior Court of the county where the elderly
241 person resides for an order enjoining the caretaker from interfering
242 with the provision of protective services for the elderly person.
243 The petition shall allege specific facts sufficient to demonstrate
244 the need for protective services, the consent of the elderly person,
245 and the refusal of the caretaker to allow for the provision of these
246 services. If the Court finds that the protective services are neces-
-247 sary, that the elderly person has consented to the provision of such
248 services, and that the caretaker has prevented such provision, the
'49 Court may issue an order enjoining the caretaker from so interfer-
-250 ing with the provision of protective services to the elderly person:
251 Section 6. Records.
252 (a) The Department shall maintain a file of the written reports
253 prepared and received pursuant to this chapter. Such reports shall
254 be deemed confidential and shall not be public records. The name
255 of the person reporting to the Department pursuant to section 2 of
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this chapter or any person mentioned in their report shall not be
disclosed unless the reporter requests such disclosure in writing or
unless a judicial proceeding results from the report. The elderly
person, his or her counsel, the reporting person or agency, the
appropriate review board, or a social worker assigned to the case
may receive a copy of the report of the Department’s initial investi-
gation and evaluation, but only upon written request and with the
approval of the Department or pursuant to an order of a court of
competent jurisdiction. No such report shall be made available to
any other person except those set out in this section without the
written and informed consent of the elderly person and the Depart-
ment, or an order of a Court ofcompetent jurisdiction. The elderly
person who is the subject of a report pursuant to section 2 of this
chapter shall have the right to review the report at any time upon
request.
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(b) If, after proper investigation, the Department determines
that the allegations contained in a report pursuant to section 2 of
this chapter cannot be substantiated, the name and all information
relating to the identity of the elderly person shall be removed from
said reports within ninety days after such determination is made.
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(c) 1. The Department shall maintain a central registry ofinfor-
mation sufficient to identify elderly persons whose names are
reported pursuant to section 2 of this chapter. Such data and
information shall be confidential and shall be made available only
with the approval of the Department or upon order of a Court of
competent jurisdiction and shall not be public records pursuant to
chapter 4, section 7 (26).
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If, after proper investigation, the Department determines that
the allegations contained in said data and information cannot be
substantiated, the name and all other identifying characteristics of
the elderly person named in the report shall be removed within
ninety days of such determination.

283
284
285
286
287

2. Any person who permits any information on central registry
to be released to unauthorized individuals or agencies not specified
in this chapter shall be punished by a fine of not more than one
thousand dollars or by imprisonment of not more than two and
one-half years or both.

288
289
290
291
292
293

(a) Subsequent to the authorization for reasonable and neces-294
Section 7. Review.
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295 sary protective services, the Department of Social Services shall
296 initiate a review of each case within sixty (60) days to determine
297 whether continuation or modification of the services provided is
298 warranted. Such determination should be made after consultation
299 with the Department and other involved public and private agen-
-300 cies, organizations, and groups, and shall comply with the consent
301 provisions of this chapter.
302 Section 8. Liability of a Caretaker
303 (a) If, as a result of any investigation conducted pursuant to this
304 chapter, a determination is made that a caretaker or other person
305 has abused, neglected, exploited, or abandoned an elderly person
306 in the Commonwealth, such information shall be referred in writ-
-307 ing within 48 hours of such determination to the District Attorney
308 for the district in which the elderly person resides.
309 The District Attorney shall conduct further investigation to
310 determine whether criminal proceedings shall be initiated against
311 such caretaker or other person, in accordance with applicable state
312 law.
313 Section 9. Regulations.
314 (a) The Secretary shall promulgate regulations in conjunction
315 with the Secretary of the Department of Social Services to carry
316 out the provisions of this chapter.
317 Section 10. Severability.

318 If any section or provision of this chapter or application thereof
319 to any person or circumstances is held invalid, such invalidity shall
320 not affect other sections, provisions, or applciations of this chapter
321 which can be given effect without the invalid section, provision, or
322 application, and to this end the sections and provisions of this
323 chapter are declared to be severable.

1 SECTION 2. Amend Chapter 19A, Section 4, to read; After
2 “

... communities of the Commonwealth” add the words “. . . and
3 shall be responsible for the protection of elderly persons.”
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