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(House, No. 6109 of 1978)

Ordered, That the Legislative Research Council is hereby author-
ized and directed to make a study and investigation relative to the
subject-matter of the initiative petition printed in current House docu-
ment numbered 5269 which would add to the Constitution of the
Commonwealth an article of amendment imposing annual limitations
upon state revenues and expenditures, restricting laws adding to local
government costs, and restricting the purposes for which the Com-
monwealth may borrow money; and that said Council shall file its
statistical and factual report hereunder with the Clerk of the House of
Representatives not later than the last Wednesday of January in the
year Nineteen Hundred and Seventy-Nine.

Adopted by:
The House of Representatives, June 30, 1978.
The Senate, in concurrence, July 3, 1978.

(Unnumbered House Order of 1979)

Ordered, That the time be extended to the first Wednesday of April
in the current year whereby the Legislative Research Council is to
report on its investigation and study relative to (1) carry-over proce-
dures of Congress and state legislatures (see House, No. 5864 of 1978),
and (2) a proposed initiative constitutionalamendment imposing lim-
its on state revenues, expenditures and borrowing, and state mandated
local government costs (see House, No. 6109 of 1978).

Adopted by:
The House of Representatives, February 15, 1979.
The Senate, in concurrence, February 20, 1979.
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(Unnumbered House Order of 1979)

Ordered, That the time be extended to the last Wednesday of May
in the current year whereby the Legislative Research Council is to
report on its investigation and study relative to a proposed initiative
constitutional amendment imposing limits on state revenues, expendi-
tures and borrowing, and state mandated local government costs (see
House, No. 6109 of 1978 and unnumbered House order of February
15, 1979).

Adopted by:
The House of Representatives, April 4, 1979.
The Senate, in concurrence, Aril 5, 1979.

(Unnumbered House Order of 1979)

Ordered, That the time be extended to the third Wednesday in
November of the current year whereby the Legislative Research Coun-
cil is required to report on its investigation and study relative to House
document numbered 5269 of 1978, an initiative proposed constitution-
al amendment imposing limitations on state revenues and expendi-
tures, on state mandated costs on local government and on state
borrowing (see House, No. 6109 of 1978 and unnumbered House
orders of February 15, 1979 and April 4, 1979).

Adopted by:
The House of Representatives, May 22, 1979.
The Senate, in concurrence, June 19, 1979.

(Unnumbered House Order of 1980)

Ordered, That the General Court be authorized to accept a report of
the Legislative Research Council (under theprovisions of House order
No. 6109 of 1978) relative to an initiative amendment to the Constitu-
tion regulating the imposition of annual limitations upon state rev-
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enues and expenditures and other related matters which was due
November 21, 1979.

Adopted by:
The House of Representatives, June 23, 1980.
The Senate, in concurrence, June 23, 1980.
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To the Honorable Senate and House of Representatives:

LADIES AND GENTLEMEN; In conformity with the joint
order, House, No. 6109 of 1978, the Legislative Research Council
submits herewith a report prepared by the Legislative Research Bureau
relative to the subject matter of House, No. 5269 of 1978, the initiative
petition of Mr. Edward F. King of West Roxbury and others for an
amendment to the Massachusetts Constitution. That measure, which
was revised and agreed to for a first time by the two branches of the
General Court sitting as a legislative constitutional convention on June
23, 1978, proposes limitations upon state taxation and spending, state
borrowing, and the enactment of laws adding to local government
costs.

The Legislative Research Bureau is limited by law to “statistical
research and fact-finding.” Accordingly, this report contains only
factual information, without recommendations by either the Legisla-
tive Research Council or its Bureau. This report does not necessarily
reflect the opinions of the undersigned members of the Legislative
Research Council.

Respectfully submitted,
MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL

Sen. ANNA P. BUCKLEY of Plymouth, Chairman
Rep. MICHAEL J. LOMBARDI of Cambridge, House Chairman
Sen. JOSEPH B. WALSH of Suffolk
Sen. JOHN F. PARKER of Bristol
Sen. ROBERT A, HALL of Worcester
Rep. ARTHUR M, KHOURY of Lawrence
Rep. WILLIAM P. NAGLE, Jr, of Northampton
Rep. WILLIAM Q. MacLEAN, Jr. of Fairhaven
Rep. BRUCE N. FREEMAN of Chelmsford
Rep. CHARLES N. DECAS of Wareham
Rep. IRIS K. HOLLAND of Longmeadow
Rep. SHERMAN W. SALTMARSH, Jr. of Winchester

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES
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To the Members of the Legislative Research Council:

LADIES AND GENTLEMEN: By mandate of the General
Court in the joint order. House, No. 6109 of 1978, the Legislative
Research Council is required to study the subject matter of House, No.
5269 of 1978, a constitutional amendment introduced upon the initia-
tive petition of Mr. Edward F. King of West Roxbury, and others.
That measure, which was agreed to for a first time, with amendments,
on June 28, 1978, would:
(1) Limit state expenditures annually by means of a formula

restricting the annual rate of increase in state tax revenue
to the annual rate of increase in personal income in the
state, as averaged over the preceding three years;

(2) Limit state borrowing to capital improvement loans, the
issuance of one-year revenue anticipation notes, and the
issuance of one-year emergency finance notes; and

(3) Allow the passage of state laws granting exemptions from
local taxation, or requiring local governments to under-
take new programs or to increase the level oftheir services
under existing programs, only if the state assumes the
resulting costs.

The Legislative Research Bureau submits herewith a report relative
to the subject-matter of theabove initiative petition. The primary focus
of this report is upon the first of the above three classes of limitations
on state fiscal authority, namely, restrictions on the imposition of taxes
and the expenditure of state revenues. Because of the closerelationship
between state fiscal policy, and taxation and spending by local govern-
ments which are agents of the state, this report also examines state
limitations on local taxation and expenditures.

Only limited reference is made to debtrestrictions and to limitations
on state laws increasing the burden of local property taxation. The
former subject is explored in depth in the current Legislative Research
Council report Voter Approval of Borrowing and Property Taxes

Commontocaltf) of iUagSarinitfettsi

LETTER OF TRANSMITTAL TO THE
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(House, No. 5576 of 1979). The latter subject is fully covered in two
major reports, viz.: (a) the Legislative Research Council report Re-
stricting the Application ofState laws Adding to Local Governmental
Costs (House, No. 5841 of 1975), and (b) the current Report of the
Special Commission on the Impact of State Mandated Programs on
the Property Tax (House, No. 5594 of 1979).

The preparation of this report was the responsibility of James H.
Powers of the Bureau staff.

Respectfully submitted,

DANIEL M. O’SULLIVAN, Director
Legislative Research Bureau
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This report is submitted pursuant to a joint order proposed by
Representative Michael J. Lombardi of Cambridge, House Chairman
of the Legislative Research Council, and adopted by the House of
Representatives on June 30, 1978, and by the Senate, in concurrence,
on July 3, 1978 (House, No. 6109).

That legislative directive required the Legislative Research Council
to study and report upon the subject matter of House, No. 5269 of 1978
(as amended), the initiative petition of Mr. Edward F. King of Rox-
bury and others, for a constitutional amendmentwhich would(a) limit
annual state revenues, (b) allow the state to borrow money for capital
improvement purposes only and, on a one-year term basis, for revenue
anticipation purposes, and (c) restrict the passage of state laws or
regulations adding to local government costs. This initiative, spon-
sored by the Citizens for Limited Taxation (CLT) of which Mr. King
was then head, came to be known popularly as the “King Amend-
ment”.

Notwithstanding an adverse report by the Joint Committee on
Taxation, the King Amendment was overwhelmingly “agreed to” for a
first time with amendments, by a legislative constitutional session on
June 28, 1978.

Legal controversy surrounds the King Amendment, because ofrevi-
sions made to it during the “third reading” stage ofconsideration in the
1978convention. The CLT, in a suit filed in the State Supreme Judicial
Court, is seeking to have certain of the “third reading” changes invali-
dated, and the earlier wording restored, on the allegation that the
“third reading” changes altered the substance ofthe initiative measure

®f)E Commontoealtf) of iHaSoacf)uScttS

LIMITING TAXATION AND SPENDING
BY STATE AND LOCAL GOVERNMENTS

SUMMARY OF REPORT

Legislative Background
Study Directive

The King Amendment
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unconstitutionally. Of particular concern to the CUT sponsors is that
change which placed all state aid to local governments outside of the
spending limit. The original initiative proposal and the amendments
thereto successfully moved by Senator Robert E. McCarthy, Chair-
man of the Joint Committee on Taxation, would subject only present
state aid funding to the expenditure restriction. Additional state aid
above the current funding level would be excluded.

The King Amendment, as revised by the 1978 convention, has been
placed on the agenda of the legislative constitutional convention now
in progress in the 1980 General Court. If again “agreed to” it will
appear on the 1980 state election ballot.

The King Amendment (House, No. 5269 of 1978, amended)
would

(1) Limit the annual rate of increase in state revenues (and
thus in state spending) to a percentage equal to the aver-
age rate of increase in Massachusetts personal income
over the three preceding calendar years. The necessary
computation of the revenue limit would be performed by
an Economics Estimates Committee.

(2) Allow additional spending for certain named purposes,
and for emergency purposes.

(3) Require surplus state revenues realized in any year to be
refunded to taxpayers of the state via reductions in state
income tax rates in the following year.

(4) Allow the state revenue limit to be raised permanently
only if this is approved by the voters of the stale.

(5) Establish a special reserve fund to be used for certain
emergency purposes.

(6) Allow long-term state borrowing for capital improve-
ment purposes only, and limit to a one-year term emer-
gency borrowing for operating purposes.

(7) Forbid any reduction in the percentage of state revenues
applied to state aid revenue-sharing for localities.

(8) Forbid the enactment of laws expanding existing local
programs, or requiring localities to undertake new pro-
grams, unless the cost thereof is fully and promptly
funded by the state.

The King Amendment places no “cap” on local government taxation
and spending.
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Three other initiative-proposed measures were introduced into the
current session of the General Court, one calling for a constitutional
amendment, the other two proposing initiative laws. All three were
reported adversely by the Joint Committee on Taxation.

Initiative Proposal of Associated Industries of Massachusetts and
the Massachusetts High Technology Council. This measure, House,
No. 6252 of 1980, proposes a constitutional amendment which would
establish three separate sets of limits on taxes. First, it would establish
an overall state and local tax limit for each fiscal year tied to the
personal income of Massachusetts taxpayers. Second, the amendment
would limit state and local taxes to the average imposed by all the
states as measured by the percentage such taxes take from personal
income nationwide. Third, it would prohibit all taxes on property, real
and personal, from exceeding V/i% of the fair market value of the
property being taxed.

The overall limit would be phased in over a four-year period, to an
amount not to exceed ninety percent of the limitationratio, multiplied
by the total personal income of Massachusetts. That limitation ratio
would be determined by dividing the state and local revenues for the
three previous fiscal years, by the total Massachusetts personal income
for the same period.

The amendment would also allow for adjustments in the limit to
compensate for increases or decreases in federal funding of existing
programs. In addition, within the overall limit, it would establish a
special reserve fund of one-half of one percent of the state personal
income. The fund could be used for any purpose, but only after the
Governor determines need and only after the legislature authorizes any
expenditures by a three-fourths vote.

Like the King Amendment, this initiative proposal for a constitu-
tional amendment will reach the ballot if “agreed to” by legislative
constitutional conventions of two General Courts separated by an
intervening state election. In the instance of initiative-proposed consti-
tutional amendments, such “agreement” is deemed to have occurred,
under the “I & R Amendment” (Amendment Art. XLVIII) to our State
Constitution, if at each such legislative constitutional convention at
least 25% (50) of the 200 members elected to the General Court vote in
the affirmative. The proposal in House, No. 6252 of 1980 could not

Other Tax-Spending Initiative Measures
Before 1980 General Court
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reach the voters of Massachusetts sooner than the 1982 state biennial
election.

The Joint Committee on Taxation recommended rejection of
House, No. 6252, on the grounds that it would (a) reduce local proper-
ty tax and motor vehicle excise tax revenues far too drastically ($974.5
million), (b) require a substantial increase in state taxes of like dimen-
sion to replace the local revenues lost, (c) give commercial and indus-
trial property owners the “lion’s share” of the property tax cut, and (d)
impair the borrowing power of the state government.

Two Initiative Petitionsfor Laws Limiting Taxation and Spending.
Through the initiative process, two proposals for laws on this subject

were introduced into the 1980 General Court underthe “1 & R Amend-
ment”. That Amendment provides that if the General Court fails to
enact such a measure by the first Wednesday of May in the year of
introduction, the sponsors thereof may cause their proposed law to be
placed on the ballot at the next state biennial election by submitting to
the State Secretary by July Ist a petition bearing a number of valid
voter signatures equal to '/i of 1% of the total vote cast for Governor in
the preceding gubernatorial election (9,812).

The first initiativelaw, sought on petition of Ms. Ellen M. O’Brien of
Winchester and others, and sponsored by the Massachusetts Teachers
Association, would limit local property taxes and state taxes and
would provide for increased state aid for local educational purposes.

The proposal would restrict local property taxes in the years 1981
through 1984 to the amount levied in the previous year, increased by
the percentage increase in personal income of the residents of the
Commonwealth during the previous year. The local property tax limit
could be exceeded to offset decreases in local aid, to cover shortages for
prior years and to pay court judgments. Pension and retirement allow-
ances, payments to other governmental units, principal and interest on
any indebtedness, unemployment compensation, amounts required to
be raised as a condition of a state or federal grant, and costs for special
education programs would be excluded from the property tax limit.

These local limits would be reduced by any excess taxes actually
collected over the tax limit for the preceding year. The limit would not
apply to any municipality having a general tax rate of less than $35 per
thousand of equalized valuation. The tax limit could be exceeded by a
two-thirds vote of the local appropriating body.

The proposed law would also limit state taxes imposed in the years
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1981 through 1984 to an amount no greater than that imposed the
previous year, increased by the percentage increase in the personal
income of Massachusetts residents in the previous year. This state tax
limit could be exceeded only to increase local aid or to assume other
costs approved by a two-thirds vote of the legislature. The amounts
necessary to pay principal and interest on state indebtedness, pensions,
retirement allowances, unemployment compensation, and court judg-
ments, and money required to be raised as a condition of a federal
grant would not be subject to the state tax limit. The total amount of
local aid for any year which would be subject to legislative appropria-
tion could not be less than the total amount of aid for the preceding
year, increased by half the increase in collected state taxes during that
preceding year. The state tax limit would be reduced by any excess
taxes actually collected over the tax limit for the preceding year.

The proposed law also wouldrequire, subject to legislative appropri-
ation, a gradual increase in the percentage of local educational costs
paid by the Commonwealth to a level of 50% in 1984. The proposal
would also require, again subject to legislative appropriation, that
school aid paid by the Commonwealth in any year between 1981
through 1984 must be at least 15% greater than thatprovided in 1980.

The second initiative law based on the petition of Mr. Donald L.
Cassidy of Holliston and others on behalf of the Citizens for Limited
Taxation seeks to limit certain taxes, and to change laws relating to
school budgets and compulsory binding arbitration. It would impose a
limit on state and local levies on real estate and personal property equal
to 2i/ 2 % of the full and fair cash valueof the property being taxed. If a
locality currently imposes a tax levy greater that 2%% of that cash
value, the tax would have to be decreased by 15% each year until the
2/2% level is reached. If a locality currently imposes a tax levy of less
than 2%%, it would not be allowed to increase the tax levy. In either
situation, a city or town could raise its property tax levy limit by a 2/3
local vote at a general election.

The proposed law would provide that the total taxes on real estate
and personal property imposed by the state or by localities could never
be increased by more than 2%% of the total taxes imposed for the
preceding year, unless two-thirds of the voters agreed to the increase at
a general election.

Under this initiative measure, no law or regulation which imposes
additional costs on a city or town, or a law granting or increasing tax
exemptions, would be effective unless the state agrees to assume the



[JuneHOUSE No. 674318

added cost. The State Auditor’s Department would determine the
financial effect of laws and regulations on the various localities.

The proposal would limit the amount of money required to be
appropriated for public schools to thatamount voted upon by the local
appropriating authority. It would also repeal the law which provides
for compulsory binding arbitration when labor negotiations concern-
ing police and fire personnel come to an impasse. In addition, the
petition would provide that no county, district, or authority could
impose any annual increase in costs on a locality of greater than 4% of
the total of the year before.

The proposed law would also reduce the maximum excise tax rate
on motor vehicles from 566 per thousand to 525 per thousand, and it
would allow a state income tax deduction equal to one half of the rent
paid for the taxpayer’s principal place of residence.

Both these initiative bills were reported adversely by the Joint
Committee on Taxation, and were rejected by the House of Represent-
atives on May 6, 1980. The Committee found that the Massachusetts
Teachers Association measure, House, No. 5881, would require $l5O
million in new state revenues to finance state assumption of the school
costs mandated by the measure. Aside from objections to technical
aspects of House, No. 5933, the Committee concluded that it would
require massive revenue replacement by the state, in dimensions not
unlike House, No. 6252. In consequence, both initiative bills were
rejected overwhelmingly by the House of Representatives.

State and Local Government Tax and Spending Limitations (TELs)
Past Limitation Efforts in Massachusetts

Tax limitation is not a new idea in Massachusetts. Property tax rate
limits were imposed on Massachusetts cities between 1885 and 1936
through general statutes either (a) establishing specific rates or (b)
granting “home rule’’ authority to set limits (except Boston). In 1936,
an initiative proposal for a “Proposition 2Vi” constitutional amend-
ment received the necessary signatures of voters, but it was invalidated
by the Supreme Judicial Court in 1937 for procedural defects. More
than 155 proposals for limitations on state taxation and spending,
local taxation and spending, or both, were introduced into the General
Court from 1922 to 1980. And, of course, local governments are now
subject to the Tax Cap Act of 1979 (c. 151), which limits the rate of
increase in municipal, county, and regional government spending



HOUSE - No. 67431980] 19

financed by property taxes to 4% above the prior year’s spending,
unless a higher level of spending is approved by a two-thirds majority
vote of the municipal, county, or regional governing body.

Early Background. Nationally, property tax limitations, in the form
of tax rate or tax levy limits, first appeared in the years immediately
following the Civil War. Such limitations exist today in all but 14
states. Constitutional limits have also been imposed on the rates of
personal income, corporation income, corporation franchise, sales,
severance, occupational license, motor vehicle, death and poll taxes in
various states around the country. Massachusetts has preferred to
“cap” property tax rates by statute, rather than by constitutional
provisions which are more difficult to modify.

The present-day upsurge in tax and spending limitation has its origin
in the Tax Revolt which began in California in 1962. The new drive for
tax limitation has been emphasizing a different approach, which seeks
to tie allowable increases in state and local taxation and spending to
factors which stress economic growth and population change. To this
end, formulas are used in the constitutional or statutory provisions
embodying these limitations which use such factors as the rate of
change in the Consumer Price Index (CPI), state personal income,
population, the local property tax base, etc. These provisions are
known by the short-hand designation of “TELs” (Tax-Expenditure
Limitations). They may limit the taxing or spending jurisdiction’s
annual revenues, taxes, appropriations, expenditures, or some combi-
nation thereof. TEL provisions tend to be very complex, and to have a
variety of exclusions from their limits. The King and AIM measures
fall in the TEL category.

California Developments. The first major TEL proposeal was that
introduced by initiative petition in California, under the sponsorship
of Governor Ronald Reagan, in 1973 (Proposition 1). This measure
which would have limited both state and local government appropria-
tions and taxation failed of passage by the voters (46% to 54%). In
1979, however, California voters massively approved another TEL
measure, the Gann Amendment to the California Constitution, which
restricts the rate ofincrease in state and local taxation and appropria-
tions (Proposition 4, approved 74.3% to 25.7%).

The greatest stimulus to the current era of tax and spending limita-

Tax and Spending Limitation in Other States
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tion was generated by the famous Proposition 13 fathered by Mr.
Howard Jarvis of Los Angeles. That initiative constitutional amend-
ment, overwhelmingly approved by California voters on June 6,1978
(yeas, 64.8%, nays, 35.2%), establishes an absolute limit on California
real property tax rates of 1%, prescribes a complicated procedure
controlling the percentage rate at which real property valuations may
increase from year to year, requires an affirmative two-thirds majority
vote in each branch of the California Legislature as a condition to
enactment of laws imposing new state taxes or increasing existing state
taxes, and allows local governments to impose “special taxes” only if
their voters approve the same by a two-thirds majority vote in a
referendum.

Proposition 13 cut local property tax revenues by $7 billion (57%),
of which 36% represented tax reductions for single-family residential
homeowners, and 19% went to owners of rental property while busi-
ness, commercial, industrial, and agricultural property owners benefit-
ted by 45%. The federal and state governments benefitted from in-
creased income tax collections attributable to the reduction of tax-
payer property tax deductions in computing income tax liability.

To assist local governments in offsetting their property tax revenue
losses, the California Legislature passed the “Bail-Out Act” of 1978(a)
providing S 5 billion in direct aid (grants) and indirect aid (state as-
sumption of certain program costs) to local governments, and (b)
regulating the collection by each county of the full 1%property tax and
the apportionment of that property tax revenue between the county
and political subdivisions therein. The new fiscal system was revised
and made permanent by the Bail-Out Act of 1979, which also com-
pletely overhauled the system of school financing in order to comply
with court orders in the case of Serrano v. Priest to equalize education-
al opportunities for California children.

In 1979, by a large majority (74.3 yeas vs. 25.7 nays), California
voters approved the Gann Amendment to the California Constitution.
This TEL measure limits the annual rate of increase in per capita state
and local “appropriations subject to limitation” to the rate of increase
in the Consumer Price Index.

Extent of Use of TEIs. As of January 1, 1980, TEL provisions were
being used to control appropriations, expenditures or revenues of
governments in at least 25 states. In ten states, such provisions applied to
local government units only (Del., Fla., lowa, Me., Md., Mass., Minn.,
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Neb., N.M., and Wis.). In another five states the state governments
alone were subject to such fiscal controls (Hi., La., R. 1., Tenn., and
Tex.). Both levels of government were the subject of TEL restraint in
the remaining ten states (Ariz., Calif., Colo., Ky., Mich., Nev., N.J.,
Ore., Utah, and Wash.). This count does not include additional states
in which there may be TELs authorized by local home rule charters,
local home rule ordinances, or special acts of the state legislature, not
reported to the Massachusetts Legislative Research Bureau.

TELs at Local Level. As ofJanuary 1,1980, local TEL controls were
reported in 20 states (Ariz., Calif., Colo., Del., Fla., lowa, Ky., Md.,
Mass.. Mich., Minn., Neb., Nev., N.J., N.M., Ore., Utah, Wash., Wis.;
and Saco, Me., until April of 1980). In 17 of these 20 states, TEL
schemes applied broadly through all or most of the local government
structure. In the three remaining states, only a few local government
units are involved (Del., Me. and Md.).

Fixed percentage formulae predominate in these local TEL provi-
sions, with the exclusive use of flexible percentage formulae being
reported in only nine of thse 20 states. In 14 of the 20 states (including
Massachusetts at 4%) with local TELs, the restriction is essentially a
property tax levy limit.

TELs at State Level. TEL constitutional provisions, statutes, or
both, have become law in 15 states. Starting with New Jersey in 1976,
and Colorado and Rhode Island in 1977 five more states followed in
1978 (Ariz., Hi., Mich., Tenn., and Tex.), and the remaining seven in
1979 (Calif,, Ky., La., Nev., Ore., Utah, and Wash.). In Kentucky, the
TEL statute applies to state property tax levies, but not to other state
taxes.

Fixed percentage formulae only are employed in the TELs of six
states (Ariz., Colo., Ky., La., Mich., and R. 1.). Another eight jurisdic-
tions apply flexible percentage formulae (Calif., Hi., Nev., N.J., Tenn.,
Tex., Utah, and Wash.). Finally, the single State of Oregon uses a
fixed-percentage formula to limit property taxes imposed by the state
government, and a flexible percentage formula to control overall state
appropriations.

The TELs of 12of the 15states permit state appropriations, expendi-
tures, or revenues, as the case-may be, to increase from year to year
only in proportion to increases in persona! income or in the Consumer
Price Index (Ariz., Calif., Hi., La., Mich., Nev., N.J., Ore., Tenn.,
Tex., Utah, and Wash.); of these 12 states, three provide for an
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adjustment to their spending ceiling to reflect population growth
(Calif., Nev. and N.J.). Kentucky “caps” annual increases in its state
property tax revenues at 4% above the prior year’s receipts from such
state taxes and Colorado allows expenditures annually from its Gener-
al Fund to grow no more than 7%.

Of the 25 states with TELs at the state or local levels, only seven
require the same pursuant to a specific constitutional mandate (Ariz.,
Calif., Hi., Mich., Ore., Tenn., and Tex.). In five of these states the
TEL provisions apply to state taxation and spending only (Ariz., Hi.,
Mich., Tenn., and Tex.). The TEL of a sixth state, California, controls
both state and local taxation and spending (the Gann Amendment).
And the constitution of the seventh state, Oregon, “caps” only therate
of increase in property taxes imposed by the state and local levels of
government; other tax and spending limits in thatstate are imposed by
statute alone, save for scattered instances of local TELs established by
local home rule charters and ordinances.

The prevailing preference for TELs in statutory form only reflect a
reluctance on the part of states to incorporate such provisions, which
may be very complex, into the state constitution, which cannot be
corrected as quickly as a statute should the need arise. Among the
seven states going the “constitutional amendment route” are three in
which TEL restrictions were established by voter initiative petition
fueled by a “tax revolt” (Ore., in 1916; Mich, in 1978; and Calif., in
1979), and two more states where such constitutional TELs originated
in popular constitutional conventions (Hi., and Tenn., in 1978); in the
two remaining states, the state legislature proposed such constitutional
TELs of its own design (Ariz., and Tex., in 1978).

TELs vary greatly in their scope, complexity and effectiveness, from
one jurisdiction to another. The weakest TEL provision, barely quali-
fying for status as a TEL, is that of Rhode Island; since 1977,thatstate
has included in the annual state appropriation act a requirement that
the next annual budget submitted by the governor limit the increase in
proposed expenditures, above the prior year’s appropriations, to not
more than 8%. At the other end of the spectrum are detailed demand-
ing TELs such as California’s Gann Amendment.

Efforts to Limit Federal Taxation and Spending

Growth of Federal Expenditures and Revenues
In its first regular fiscal year, 1792, the federal government had few
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functions to perform for a nation of 3.9 million inhabitants. Since then
the scope and complexity of federal services changed to meet the
demands of a vastly changed social and economic order, and the
nation’s new role as a superpower. In the fiscal year 1980, the number
of full-time federal civilian employees will total 1.89 million, or 393
times as many as were retained in 1792. Federal expenditures for fiscal
1980 for all activities except those of federally-owned corporations are
expected to equal $568.9 billion, against which will be applied estimat-
ed revenues of $532.4 billion, leaving a deficit of $36.5 billion. The
national debt outstanding in the fiscal year 1980 is estimated at $882.6
billion.

Deficit spending by the federal government has occurred since the
early days of therepublic. Such deficits arose during 89 of the 189 fiscal
years commencing with the first “normal” fiscal year, 1792, and run-
ning through the current 1980 fiscal year. Of the 39 years since 1942,
deficits have occurred in 33 of those years.

Since 1958, revenues from the federal personal income tax, as a
percentage of total federal budget receipts, have climbed from 43.72%
to an estimated 45.22% in fiscal 1980. As a percentage of the GNP,
personal income taxes rose from 7.8% in fiscal 1958 to an estimated
9.3% in fiscal 1980.

Voter grievances over the level offederal taxation, and of the income
tax in particular, have sparked a variety of proposals for tax and
spending limitation constitutional amendments and laws since 1938,
none of which have prevailed.

Between 1938 and 1952 the American Taxpayers Association spon-
sored a proposed constitutional amendment which would have re-
pealed the federal income tax and placed a 25% ceiling on death and
estate taxes, and came within three states of the necessary number
required to convene a national constitutional convention to consider
such proposals. In the years 1951-55, Senator Everett M. Dirksen and
Congressman Chauncey W. Reed, both of Illinois, drew much support
for their proposed constitutional amendment to limit the federal in-
come tax to a maximum rate of 25%. In 1951 and following years, a
number of constitutional amendments were also proposed which
would have limited federal tax revenues or spending annually to no

Tax and Spending Limitation Proposals
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more than a given fixed percentage of national income or the gross
national product.

Currently, a major effort is under way, led by the National Tax
Limitation Committee to win passage of a constitutional amendment
which would (a) limit the rate of increase in annual federal spending to
the percentage increase in the gross national product during the prior
calendar year, subject to certain adjustments; (b) permit emergency
spending above that limit if requested by the President and approved
by two-thirds affirmative majority vote in each branch ofCongress; (c)
allow Congress to increase the spending limit by a three-fourths affirm-
ative majority vote in each of its houses; (d) restrict the power of
Congress to reduce the percentage of the federal budget devoted to
federal aid to the states and their political subdivisions; and (e) require
full federal funding of costs imposed on state and local governments by
federal laws and regulations (Senate Joint Resolution 56, 96th Cong.,
Ist Sess., 1979; House Joint Resolution 395,. 96th Cong., Ist Sess.,
1979). This proposal is pending before the current session of Congress.
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Subject Matter. House, No. 6109 of 1978, the joint order reprinted
on the inside of the front cover of this report, directed the Legislative
Research Council to study and report upon the subject matter of
House, No. 5269 of 1978, the initiative petition of Mr. Edward F. King
of Boston, and others, for an amendment to the Massachusetts Consti-
tution which would limit state taxtion and expenditures, and regulate
certain otheraspects of public finance. As stated in the Attorney-Gen-
eral’s summary of that initiative petition

The proposed amendment would impose annual limitations
both on the revenue raised and expenditures made by the
Commonwealth. The proposal forbids appropriating more
money than the “state revenue limit” described below and
would require that all tax money raised in excess of the limit be
returned to the taxpayers. The state could no longer mandate
local programs without making corresponding state appropri-
ations.

A newly created economics estimate committee would have
the responsibility for calculating and publishing the annual
“state revenue limit.” The limit would be determined each year
in accordance with a mathematical formula contained in the
proposed amendment. First the “limitation ratio” would be
computed by dividing the average gross state budget for the
three fiscal years immediately preceding the proposed amend-
ment’s effective date by the average total personal income of
Massachusetts for the three calendar years immediately
preceding that date. Then the average total personal income of
Massachusetts for the previous three calendar years would be

Initiative Petition of Citizens for Limited Taxation

tPje Commontoealtfj of 4Ha««acf)UgetW
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multiplied by the limitation ratio and the resulting figure
would be the state revenue limit. The limit could then be
increased or decreased only by state wide popular vote. The
Commonwealth could not raise more money than that limit
except for the specific purposes of providing localproperty tax

relief or for state pension obligations incurred before the effec-
tive date of the proposal.

The proposal requires creation of a special reserve fund
which is not subject to the state revenue limit and which could
be utilize to meet emergency financial situations and also
imposition of short term, specific new taxes or tax increases to
meet those emergencies. The use of bonds is restricted to
financing capital improvements.

Aside from its provisions relative to state mandating of local pro-
grams, House, No. 5269 places no limitation on local property taxa-
tion. Any property tax which the state might levy for the support of
state government activity would presumably, be state “revenue” em-
braced within the general limitations on state revenue proposed in that
constitutional amendment.

Proposals to limit state taxation or spending, local taxation or
spending, or one or more of these, are not new to Massachusetts.
Between 1885 and 1969, property tax rate ceilings per $l,OOO of valua-
tion were mandated, or authorized optionally, in Boston and other
cities of the state by general and special laws. 1 Between January 1, 1922
and the date of this report, Massachusetts has produced a total of 155
proposals for constitutional amendments or statutes, or legislative
rules changes limiting state or local taxation or spending in addition to
eight proposals for studies of these subjects and three special commis-
sion reports which discussed such measures without proposing legisla-
tion. From 1936 to 1979, initiative procedures were invoked by spon-
sors of 18 “tax limitation” measures, only five of which obtained
the number of voter signatures necessary to require their introduction
into the General Court. The remaining 150 proposals for constitu-
tional amendments, laws, and legislative rules changes were intro-
duced in normal bill form, and include those measures proposed in
1979 by Governor Edward J. King and others,2 which become the “Tax

I. Acts of 1885, cc. 178 and 312; Acts of 1913, c. 719; G.L.C. 44 s. 27; el al.

2. Messages of Governor Edward J, Xing (Senate, No. I and House. No. 5603 of 1979); Senate No 1362 and
House. Nos. 1888, 2104, 2285, 2793, 3600, 5210, 5216. and 5217 of 1979.
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Cap” Act of 1979 (c. 151)limiting the annual increase in local govern-
ment budgets, appropriations and tax levies to 4% with certain excep-
tions.

These past and pending measures are discussed fully in Chapter VI
of this report.

Initiative Authors and Signature Drive. This initiative petition was
formulated and sponsored by the Citizens for Limited Taxation
(CLT), a voter political action organization founded in 1973 by Mr.
Edward F. King, a business executive resident in the West Roxbury
neighborhood of Boston. The CLT has received much of its impetus
from the “Tax Revolt” which had started m California in 1962, and
from growing discontent among Massachusetts voters with the grow-
ing burden of taxation in the Commonwealth, especially with the rise
in property taxes. With other conservatively-oriented groups, the CLT
was successful in opposing a constitutional amendment placed on the
1976 biennial state election ballot by the General Court, which would

have allowed that body to substitute a graduated state income tax for
the present flat-rate classified state income tax. 1

The initiative petition of the CLT was introduced under the provi-
sions of the “1 & R Amendment” (Article XLVI11) of the State Consti-
tution, 2 which regulates the proposal of constitutional amendments by
the initiative and otherwise, and initiative and referendum procedures
re statutes. The 1 & R Amendment is reprinted in full in Appendix A of
this report. 2

The official ten “first signers” of the initiative petition include Mr.
Edward F. King of Boston, as principal petitioner, together with Sen-
ator David H. Locke of Middlesex and Norfolk, Representative Walter
T Burke of Natick, Representative Edward P. Coury of New Bedford,
Representative Andrew S. Natsios of Holliston, Attorney Donald A.
Feder of Holliston (Executive Secretary of the CLT), Mr. James M.
Kelly of Boston (President of the South Boston Home and School As-
sociation), Attorney Richard E. Manelis of Framingham, Assistant
Dean Allan P, Staff of the Harvard Business School, and Mr. Alfred D.

I 1976Ballot Question No. 2 (House. No. 943 of 1973, amended; House, No. 5340 of 1975). This measurewas
rejected by a vote of 645,483 yeas vs 1,787,302 nays, with 211,477 blank ballots being cast thereon, fora total
ballot count of of 2,594,262.

2. Mass. Const., Amend. Art. XLVIII (1918), as amended by Amend. Arts. LXVII (1922), LXXIV (1944),
LXXXI (1950), and CVIII (1978).

3. For an exhaustive study of the history and requirements of the I & R Amendment and related judicialcase
law. see the Legislative Research Council report Revising Statewide Initiative ami Referendum Provisions of
the Massachusetts Constitution, House, No. 5435 (1975), 180 pp.
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Von Hein of Woburn (President of the Woburn Citizens Committee).
On December 7, 1977, the CUT filed with the State Secretary peti-

tions bearing 86,771 certified voter signatures in support of the CLT
initiative measure limiting state taxation and expenditures, more than
the 55,644 needed to qualify (3% of the total vote cast for Governor in
the 1974 state biennial election). 1 Accordingly the initiative-proposed
constitutional amendment was transmitted by the State Secretary to the
Clerk of the House of Representatives on January 4, 1978,and ordered
printed as House, No. 5269 of 1978.

Action by Joint Committee on Taxation. In keeping with constitu-
tional requirements, House, No. 5269 was referred to the Joint Com-
mittee on Taxation for a public hearing and written majority and (if
any) minority reports. 2 Following that hearing, held on April 10, 1978,
the Committee reported to the two branches of the General Court on
May 3, 1978, its majority report recommending that House, No. 5269
“ought not to pass.” 3

The majority report, signed by ten of the members of the Joint
committee on Taxation, 4 contended (a) that the formula which House,
No. 5269 would establish to control annual state revenues and expend-
itures was unworkable, due to drafting defects, (b) that the provisions
of House, No. 5269 relative to the funding of the public employee
pension system were unrealistic and an inappropriate subject for a
constitutional amendment, (c) that the measure would do nothing to
reduce the burden of local property taxes in Massachusetts, and (d)
that intergovernmental transfers of functions and programs to relieve
local taxation would be inhibited by the provisions of House, No. 5269
forbidding any reduction of state aid, as a proportion of all state
revenues, below the percentage in effect when House, No. 5269 was
ratified by the voters. The majority report was also critical of the
failure of House, No, 5269 to exclude debt service from the proposed
expenditure limitation.

The minority report, signed by two members of the Joint Committee

I. Mass. Const., Amend. Art. XI.VIII. The Initiative, Part IV,

Ibid., Part 111, s. I
3. Majority and Minority Reports of the Committee on Taxationon the Initiative Petition ofEdward F. King.
Jr., and othersfor an Initiative Amendment to the Constitution Relative to Imposing a IJmitationon Both the
Annual Tax Revenue Raised by the Commonwealth and the Annual State Expenditures. Senate. No. 1542
(1978), 7 pp; at pp. 2-5.

4. Senators Robert E. McCarthy of Bristol. Plymouth and Norfolk (Senate Chairman), Samuel Rotondi of
Middlesex, and Daniel J. Foley of Worcester and Middlesex, and RepresentativesVincent J. Piro of Somerville
(House Chairman), Angelo Cataldo of Revere. Donat J, Laplante of Bellingham, Robert F. X. Casey of
Dedham, Joseph N. Hermann of North Andover. Richard L. Walsh of Boston, and David J. Lane of Essex.
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on Taxation, disputed the foregoing criticisms. 1 In their view, imple-
menting statutes would suffice to remedy problems of defining terms

used in the formula for limiting state taxation.
They argued that House, No. 5269 addressed forcefully and effec-

tively the issue of the property tax (a) by limiting the enactment of laws
adding to local government costs, (b) by forbidding cuts in state aid to
localities below the level in effect in the year when the proposed
constitutional amendment is ratified, and (c) by allowing the state
revenue limit to be exceeded for the purpose of providing local proper-
ty tax relief. The minority report described pension provisions of
House, No. 5269 as “truth in public pensions” legislation which would
require the state either to fund public employee pension programs fully
or to establish new benefits schedules commensurate with the state

monies available to finance the same. Finally, the minority members of
the Joint Committee on Taxation discounted the allegation that
House, No. 5269 would impair the state’s ability to meet its debt
obligations because revenue needed for debt service is not excluded
from the state revenue limit. The minority considered it “most unlike-
ly” that any such problem would arise, short of a vast increase in state

borrowing. On the contrary, they saw House, No. 5259 as imposing a
“fiscal discipline” on the state which would enhance its credit rating.

Request for Supreme Judicial Court Advisory Opinion. Among the
bones of contention between proponents and opponents of House, No.
5269, at this stage, was the use in that measure of the phrase “average
gross state budget” as a factor in the formula for computing the
“limitation ratio” controlling annua! state revenues. Accordingly, on
May 2, 1978 the House of Representatives sought an advisory opinion
from the Supreme Judicial Court through the following order (House,
No. 5663):

Whereas, There is pending before the General Court a bill
printed as House, No. 5269, an untitled initiative petition, a

copy of which is submitted herewith; and
Whereas, Section 10 of said petition, in defining particular

terms necessary to carry out the purposes of said initiative
petition refers to the average gross budget, a term which is
unclear and without specific meaning; and

Whereas, Grave doubt exists as to the constitutionality of

I. Senate, No. 1542 (1978),at pp. 6-7. (Representatives James J. Gaffneyof Tewksbury and John H Loringof
Acton.)
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section 10 of this petition, if enacted into law; therefore be it
Ordered, That the opinions of the Honorable Justices of the

Supreme Judicial Court be required by the House of Repre-
sentatives upon the following question of law:

Does the phrase, average gross state budget, as used in
section 10 of House Document No. 5269, stripaway the clarity
of said petition, rendering said document unconstitutional
because of vagueness?

On June 13, 1978, the Supreme Judicial Court submitted its reply, in
House, No. 5991, declining to answer the question on the grounds that
the House had failed to provide the Court with an analysis of the
initiative measure showing why that body felt it was “unconstitutional
because of vagueness.” Hence, the Court ruled that the advisory opin-
ion request did not raise an “important question of law” which the
Court must answer under constitutional provisions relating to such
advisory opinions.

Action by Legislative Constitutional Convention of 1978. On May
10, 1978, the two branches of the General Court convened in joint
session, as a unicameral legislative constitutional convention, to con-
sider House, No. 5269 and 12 other proposals for constitutional
amendments. House, No. 5269 had been placed on the agenda of the
convention by the Senate, upon a motion offered by the then Senate
Majority Floor Leader, now Senate President, Senator William M.
Bulger of Suffolk. Pending a reply by the Supreme Judicial Court to
the question posed by the House order. House, No. 5663, the conven-
tion took no action on House, No. 5269 at its sessions of May 10, 1978
and May 24, 1978.

Amidst reports of the victory of the Jarvis-Gann initiative proposi-
tion in California, and “Tax Revolt” successes and agitation elsewhere
across the nation, the General Court reconvened in joint session on
June 21, 1978 to consider the CLTinitiative petition. House, No. 5269.
Senator Robert E. McCarthy of Bristol, Plymouth and Norfolk, Sen-
ate Chairman of the Joint Committee on Taxation, then offered a
series of amendments to House, No. 5269, which had the approval of
the CLT, and were largely of an editorial or clarifying nature. Under
the 1 & R Amendment to the Massachusetts Constitution, a legislative
constitutional convention may amend an initiative proposal for a
constitutonal amendment by affirmative vote of three-fourths of the
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legislators present and voting thereon
The amendments moved by Senator McCarthy prevailed by the

necessary majority of the General Court which then had 40 senators
and 240 representatives (239 yeas vs 2 nays; 36 members absent or not
voting). House. No. 5269, as amended, was then ordered to a third
reading.

Final action by the 1978 General Court in relation to House, No.
5269 was taken at the legislative constitutional convention reconvened
on June 28, 1978. At that session the Committees on Bills in the Third
Reading of the two branches, acting concurrently, reported House,
No. 5269, as previously amended, with further changes proposed by
the two committees. Those changes altered substantially the formula
for computing the state revenue limit, and were not published in the
calendar for the legislative constitutional convention of June 28, 1978,
or otherwise made available in printed form to the members of the
convention prior to the vote thereon. The revisions were not voted on
separately. Instead, the convention voted upon “agreeing” to the re-
vised text as a wholeforthwith (222 yeas vs 23 nays, 32 members absent
or not voting). As so “agreed to” for a first time. House, No. 5269, as
amended and changed, was referred to the 1979-80 General Court. The
journals of the Senate and the House of Representatives for June 28,
1978, published subsequent to the legislative constitutional conven-
tion, contain the full text of the revised version of House, No. 5269 of
1978.

On October 26, 1978, the CUT filed a complaint in the Supreme
Judicial Court alleging violations of I & R Amendment requirements
as to the manner in which the Committees on Bills in the Third
Reading and the legislative constitutional convention of June 28, 1978
had dealt with House, No. 5269. 2 Among the more important chal-
lenges posed by the plaintiffs were those holding:

(a) That there is no constitutional authority for referring an
initiative petition for a constitutional amendment to a Com-
mittee or Committees on Bills in the Third Reading, after that
petition has already been considered and reported upon by a
committee of original reference;

I. Mass. Const. Amend. Art. XLVIII (1918), the Initiative, Part IV, s 3
2. Edward E. King, elal. v. Edward B. O'Neill, Clerk ufthe Mass. Senate. Supreme JudicialCourt No. 78-41 I
Suffolk, SS., October 26, 1978.
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(b) That even if such a reference to “third reading” were
possible, the initiative-proposed constitutional amendment
may not be amended except by vote on the convention floor on
individual amendments or upon a committee report with rec-
ommendations and reasons therefor, in writing, with signed
majority and minority reports, 1 and

(c) That, in effect, the vote taken by the convention in
“agreeing” to the “Third Reading” version of House, No. 5269
replaced an initiative petition with a legislative substitute with-
out retaining the petitioners’ original initiative, in violation of
the provisions of the I & R Amendment. 2

By way of a remedy, the CUT complaint requested that the Supreme
Judicial Court rule that the vote of the legislative constitutional con-
vention of June 28, 1978, agreeing to House, No. 5269 for a first time,
be deemed to have applied only to the text of that initiative measure as
changed by the “McCarthy Amendment” adopted at the convention’s
sitting of June 21, 1978.

Pending a resolution of these issues by the Supreme Judicial Court,
no action was taken by the General Court on House, No. 5269 of 1978
at its 1979 session. Under the I & R Amendment, an initiative proposal
for a constitutional amendment which has been “agreed to” by a
legislative constitutional convention of one two-year General Court
must then be considered by such a convention of its immediate succes-
sor two-year General Court, which may not further amend the propos-
al. If the measure receives the affirmative vote in the latter convention
of at least 25% (50) ofall members elected to the General Court (now 40
members and 160representatives), it will be placed on the ballot of the
1980 state biennial election for voter action.

On May 13, 1980, the “Third Reading” version of House, No. 5269
of 1978, reprinted as Senate, No, 2175 of 1980, was placed on the
agenda of the 1980 legislative constitutional convention of the General
Court, on the motion of Representative Andrew S. Natsios of Hollis-
ton. Action by that convention is pending.

The joint order, House, No. 6109 of 1978, requiring the Legislative
Study Assignment to Legislative Research Council

1. Mass. Const., Amend. Art. XLVIII, The Initiative, Part 111, s. I. and Part IV, s. 3,

2. Ibid., Part 111, S. 2; Part IV. ss. 2-4.
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Research Council to study and report upon the subject matter of the
CUT initiative petition, was introduced into the House of Representa-
tives on June 29, 1978 by Representative Michael J. Lombardi of
Cambridge, House Chairman of the Legislative Research Council.
Reported favorably by the Committees on Rules of the two branches,
acting concurrently, it was adopted by the House of Representatives
on June 30, 1978 and by the Senate, in concurrence, on July 3, 1978.
The original prescribed date for the submission of the Legislative
Research Council report was extended subsequently, because of the
uncertainties posed by the litigation initiated by the CLT. and to
accommodate the workload of the Legislative Research Council.

In this Legislative Research Council report, attention is focused
primarily upon those aspects of the CLT initiative proposal, House,
No. 5269 of 1978, other tax and spending limitation measures and
proposals in Massachusetts, and like measures an proposals in other
states and in Congress, which relate to taxation and expenditure
controls as such. These subjects are enormously complex in them-
selves, with a wide range of constitutional, administrative, economic,
social, and political ramifications. Hence, a report addressing only that
much of the subject of tax and expenditure limitation is a formidable
challenge in itself.

Accordingly, the above subject matter is explored in the five follow-
ing chapters relative to (1) the principal types of tax and expenditure
limitations, (2) efforts to limit federal taxation and spending, (3) tax
and spending limitation movements in the states, (4) tax and expendi-
ture limitation in other states, and (5) limiting state and local taxation
and spending in Massachusetts.

While the CLT initiative proposal, House, No. 5269 of 1978, does
not impose direct limitations upon the local property tax or other local
levies, the issue of such limitations at the local level is so intimately
related to the subject of controls on state revenues and spending as to
warrant its inclusion in the scope of this report. A major contention of
leaders of the “Tax Revolt” is that tax and expenditure controls, to be
effective, must apply in one form or another to all levels of government
within a state. Otherwise, they argue, a limitation imposed at only one

Study Scope and Related Reports
Study Scope
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level will simply increase taxation and spending at the “uncontrolled”
level through the transfer of functions and programs or otherwise.
Moreover, limitations imposed on state revenues will have an impact
upon the volume of state revenue available to subsidize programs at
the local level, or to reduce property tax rates and levies, or for all of
those purposes.

For the foregoing reasons, and because of limitations upon the
available time and staff of the Legislative Research Bureau, only
summary reference is made in this report to those features ot House,
No. 5269 of 1978, and other“limitation” measures, which pertain to (a)
restrictions on borrowing by the state or its political subdivisions, and
lb) limitations on “state mandates,” those state laws and regulations
which require localities to expand existing programs, functions, or
benefits provided by them, or to add new programs, functions or
benefits, or otherwise to increase their costs in ways adding to the
burden of local property taxation. These matters have been treated in
depth in two relatively recent reports of the Legislative Research
Council and in the report ofa special commission (House, No. 5594 of
1979), which may be consulted by readers desiring more detailed

information.

Legislative Research Council Report on Restrictions on Borrowing
Controls upon state borrowing are explored fully in House, No.

5576 of 1979, the Report of the Legislative Research Council entitled
Voter Approval of Borrowing and Property Taxes. Its summary notes,
in part, that

Restrictions on the power of state governments to borrow
money began just prior to the mid-point of the 19th Century
following disastrous experiences suffered by many of them that
had engaged in substantial works of internal improvement,
including assistance in the construction of canals and rail-
roads. Bondholders and disgruntled taxpayers combined to
write into state constitutions the first restrictions on the power
of legislative assemblies to borrow freely. In 1842, Rhode
Island was the first state to adopt such a limitation; by the time
the Civil War began, nineteen jurisdictions had adopted consti-
tutional restraints that limited the amount and purpose of state
debt. Featured in many such adoptions were limits expressed
in terms of maximum aggregate debt; creation of debt even
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within the limits was contingent upon securing popular majori-
ties at elections called for the purpose of ascertaining approval
for specific issues proposed.

With large numbers of states thus restricted in pledging their
credit to promote trade and industry, local governments then
undertook activities designed to promote industrial expansion.
Substantially the same kinds of financial disasters earlier expe-
rienced by the states visited the localities. These circumstances,
put in bold relief by the financial crises of 1873-1874, led many
states to impose restrictions on the power of local governments
to incur debt...

Constitutional restrictions on the power of stale legislatures
to borrow are found in thirty-nine states. Twenty-one states
make exceptions to their limits for funding of casual deficits
and extraordinary expenses; most of them, however, have
established maximums for these purposes. To restrict borrow-
ing for any other purpose, including the making of capital
improvements, twenty-three states use either an absolute dol-
lar limitation or a formula device such as a specified percentage
of assessed valuation, tax revenues, or annual appropriations.
Such forms of limitation apply to legislatures. Currently, refer-
endum requirements that bring qualified electors into the proc-
ess either to create state debt or to exceed limits otherwise
established are operative in twenty-one jurisdictions

Local debt restrictions appear in the constitutions of twenty-
four states. Constitutional restrictions on local governments to
incur long-term debt are of greater variety than those applica-
ble to the states but the referendum requirement is fairly wide-
spread; twenty-two states make constitutional provision for its
use. Many states, including Massachusetts however, leave reg-
ulation of their local units debt authority to their respective
legislatures and twenty-one states (excluding Massachusetts)
have decreed use of the referendum...

Early efforts to limit the contracting of debt by establishing
ceilings were frequently circumvented by substituting non-
guaranteed debt (usually revenue bonds) for general obliga-
tion debt. There is considerable difference of opinion among
authorities as to whether constitutional and statutory debt
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limitations accomplish what they are intended to do. Yet there
is reluctance to suggest total abandonment of the ideal. The
impulse to establish such restraints came from the recognized
recklessness and extravagances of the past; some present day
commentators suggest awareness of that fact by elected repre-
sentatives and, further, their acceptance of responsibility to
answer questions of political and financial expediency by not

passing the buck to a bewildered electorate militates against
the continued need of such constraints. On the other hand,
some authorities in public finance assert that limits and other
restrictions control the size of debtand are influential in reduc-
ing local spending and combined state and local spending... l

Two Recent Reports re State Mandates
Legislative Reports of 1975 and 1979. The topic of limitations upon

“state mandates” is reviewed thoroughly in House, No. 5841 of 1975,
the Legislative Research Council report titled Restricting the Applica-
tion ofState Laws Adding to Local Governmental Costs and the more
recent report of the Special Commission on State Mandated Programs
in House, No. 5594 of 1979.2 The latter document observes that

The defining of what exactly a mandate is, is not an easy task
to undertake. The Advisory Commission on Intergovernmen-
tal Relations (ACIR) has itselfgiven varied definitions. Signifi-
cantly, the differences reflect some ambivalence toward a defi-
nition which awards less than a singular place to the financial
aspect of the issue.

The Special Commission on State Mandated Programs has
decided upon a definition which states that a mandate is any
action (constitutional, statutory or administrative) that limits
or places additional expenditure, performance or organiza-
tional requirements on local governments.

The Special Commission’s definition was based primarily on
one of the ACIR’s definitions. However, they modified the
definition so that it incorporated the Massachusetts expe-
rience.

1. House. No. 5576, at pp. 6-7
2. Report ofthe Special Commission Relative toSuch Changesin theLaws as May Be Desirable Regarding the
Extent and ImpactofState Laws Mandating Local Expenditures, and the Impact ofState Funding Provided,
and the Impact on the Property Tax Burden , House. No. 5594 (1979), 124 pp.
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State Mandates can often be classified into five (5) different
categories. It should be noted that not all state mandated
programs can be placed into one of these categories because
their scope can be wideranging.

The five (5) distinct types can be isolated into the following
classifications: (1) “Rules of the game mandates”, relating to
the organization and procedures of local governments. (2)
“Spillover” or service mandates, dealing withnew programs or
enrichment of existing local government programs. (3) “Inter-
local equity” mandates, requiring to act or refrain from acting
to avoid injury to or conflict with neighboring jurisdictions. (4)
“Loss of local tax base” mandates, where the state removes
property or selected items from the local tax base. (5) “Person-
nel” mandates, including personnel standards, mandates af-
fecting personnel benefits, and mandates affecting retirement
benefits

It should not be ignored that other classification schemes
could be developed using either fewer or more classifications.
It would be, however, a very difficult chore to classify all
mandates because of the wide spectrum of state mandates...

The State of Massachusetts has had a history of measures to
limit in some way the state’s authoritative power to impose
additional costs on cities and towns. In 1966, a home rule
amendment was passed by the Legislature. However, it failed
to apply a very strong clamp on the state’s specific powers to
issue guidelines and directives by means of constitutional pro-
visions, judicial decisions, administrative regulations, and le-
gislative statues. It is because of this failure of the Home Rule
(Amendment) that the question of which is more just, Home
Rule or the state having the authority to mandate programs
upon local governments, has become such a controversial
issue.

The local communities believe that they should have the
option ofrescission, or amending any mandated program. The
other philosophy supports the idea that the state should have
power to mandate programs which they feel will be beneficial.

The idea of possibly reimbursing mandated costs is gaining
more and more support. To date, California has the most
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extensive reimbursement law for mandated costs. In 1972 the
state committed itself to reimburse local governments for any
local costs stemming from new state-mandated programs, in-
creased service levels mandated for existing programs, and
costs previously incurred at local option that have subsequent-
ly been mandated by the slate.

Four other states, either by statute (Montana and Florida)
or by constitutional provisions (Louisiana and Pennsylvania)
require either state compensation for mandated local costs or
revenue losses, or both; Alaska has a constitutional restriction
on the state’s “right” to mandate.

As a consequence of discontent to mandated programs in
Massachusetts, a number of proposals have been introduced
into the General Court since 1956 to impose an obligation
upon the authority responsible for mandating local govern-
mental spending or property tax exemptions to raise the re-
venue required to finance the same. Most frequently, these
measures have sought to achieve that objective by restricting
the application to local governments of state genera) laws
which necessitate added local government spending or proper-
ty tax exemptions when no state financial assistance is pro-
vided. 1

Pending Proposal for Constitutional Amendment re State Man-
dates. Now awaiting “second agreement” by the 1979-80 General
Court, in legislative constitutional convention, is a proposed legislative
constitutional amendment which would limit “state mandates.”

Under the 1 & R Amendment, such a legislative constitutional
amendment may be introduced by a member of either branch of the
General Court, and placed upon the agenda of a legislative constitu-
tional convention by vote of either house.2 That convention may
amend the proposal by simple majority vote, and such a measure may
be agreed to for a first time by a majority of all the members elected to
the General Court. 3 Prior to 1979, when the General Court had a total
membership of 280,including 40 senators and 240 representatives, such
an absolute majority comprised 141 votes. The “House Cut Amend-

1. House, No. 5594 (1979), at pp. 10-12.
2. Mass. Const., Amend. Art. XI.VIII, The Initiative, part IV. s.
3. Ibid., ss. 3-4.
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merit,” ratified in 1974, reduced the membership of the House of
Representatives to 160, effective with the Legislature elected in 1978 to
be seated in 1979.1 Hence, such an absolute majority vote required in a
legislative constitutional convention hereafter will be 101 votes out of
200. A legislative amendment to the Constitution agreed to by one
two-year General Court may next be taken up by a legislative constitu-
tional convention of the next two-year General Court, and may not be
further amended at that stage; if again “agreed to” by the aforesaid
majority vote, the measure is placed upon the ballot of the state
biennial election immediately following. 2

In 1977 a proposal for a legislative constitutional amendment to
control slate mandates was introduced by Senators John F. Parker of
Bristol and Norfolk (Senate Minority Floor Leader), David H. Locke
of Middlesex and Norfolk (Assistant Senate Minority Floor Leader),
Wiliam L. Saltonstall of Essex and Middlesex (3rd Assistant Senate
Minority Floor Leader), and Robert A. Hall of Worcester. In amended
form, the measure, Senate, No. 811, was “agreed to” for a first time by a
legislative constitutional convention on November 30, 1977 (257 yeas
vs 8 nays; 14 members absent or not voting). Taken from the files on
the motion of Senator Parker, and reprinted as Senate, No. 950 of
1979, this proposed constitutional article provides that

No law imposing additional costs upon two or more cities or
towns by the regulation of the compensation, hours, status,
conditions or benefits ofmunicipal employment shall be effec-
tive in any city or town until such law is accepted by vote or by
the appropriation of money for such purposes, in the case of a
city, by the city council in accordance with its charter, and in
the case of a town, by a town meeting or town council, unless
such law has been enacted by a two-thirds vote on each house
of the general court present and voting thereon, or unless the
general court, at the same session in which such law is enacted,
has provided for the assumption by the commonwealth of such
additional cost.

Reported favorably by the Joint Committee on Local Affairs to
both branches on Aprl 10, 1979, Senate, No. 950 was placed on file.

Ma:
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Subsequently, motions offered by Senator Parker in the Senate, and
by the House Majority Floor Leader, Representative George Keverian
of Everett, in the House, were adopted on May 8, 1979, taking Senate,
No. 950 from the files for consideration by a legislative constitutional
convention. However, no further action on Senate, No. 950 followed,
because the two branches were unable to agree upon the date for
holding the convention. Reprinted as Senate, No. 1129 of 1980, this
measure has been placed on the agenda of the legislative constitutional
convention of the 1980 General Court.

In preparing this report, the staff of the Legislative Research Bureau
consulted a wide range of knowledgeable authorities in the govern-
mental and private sectors within and outside of Massachusetts, who
were generous in furnishing research materials and data, and view-
points, pro and con , tax and expenditure limitation.

Massachusetts Sources. To obtain Bay State background informa-
tion, a Bureau staff member conferred with: (a) Senator Robert E.
McCarthy, Senate Chairman and Mr. Frederick W. Schlosstein, Fis-
cal Advisor, of the Joint Committee on Taxation; (b) Senator Joseph
B. Walsh, Chairman of the Joint Committee on Transportation, and a
member of the Legislative Research Council; (c) Senator Jack H.
Backman, Senate Chairman of the Joint Committee on Human Serv-
ices and Elder Affairs; (d) Messrs. James R. Mclntyre, Esq., Senate
Counsel, and George V. Kenneally, Jr., Esq., Associate Senate Coun-
sel; (e) Mr. Fred True, Esq., Counsel to Senate Minority Leader, John
F. Parker; (f) Representative George Keverian, House Majority Lead-
er; (g) Representative William G. Robinson, House Minority Leader;
(h) Mr. Edward F. King, a member of the Board of Directors of the
CLT, and principal petitioner of the initiative petition. House, No.
5269 of ! 978; (i) Mr. Warren Brookes, economic analyst on the staff of
the Boston Herald American; (j) representatives of CLT, the First
National Bank of Boston, the Massachusetts High Technology Coun-
cil, the Massachusetts Municipal Associations, the Massachusetts
Taxpayers’ Foundation, the Massachusetts Teachers’ Association,
and the Massachusetts Democratic and Republican State Committees;
(k) Mr. William A. Waldron, Esq., former State Commissioner of
Administration and Finance; (1) Mr. Robert H. McClain, now Under-
secretary of the Executive Office for Administration and Finance; and

Study Procedure
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(m) members of the staff of the State Department of Revenue (former-
ly the State Department of Corporations and Taxation).

Further, the Legislative Research Bureau staff member responsible
for writing this report attended a conference on tax limitation prob-
lems held by the North Essex County Town Finance Committee’s
Convention in Georgetown, Massachusetts, on November 14, 1978.
Likewise, he covered the conference of state and local officials on living
within tax limitations sponsored by the Executive Department of
Communities and Development on behalf of His Exellency, Governor
Edward J. King, and held in the Sheraton Boston Hotel, in Boston,
Massachusetts, on February 23, 1979. Similar staff attendance was
also arranged for a conference of the CLT on local tax reduction, held
the following day at the Sheraton Tara Hotel in Framingham. Massa-
chusetts. At these meetings, it was possible to obtain research mate-
rials, and to discuss the issues and problems of tax and expenditure
limitation with advocates and opponents thereof.

In response to inquiries by the Legislative Research Bureau, written
views and research materials on tax and expenditure limitation were
furnished by the State Department of Community Affairs, the State
Department of Commerce and Development, and the three Executive
Offices of (a) Communities and Development, (b) Consumer Affairs,
and (c) Economic Affairs. Other research materials were supplied by
the Office of the Governor, the Department of the Attorney-General,
the Budget Bureau and the Comptroller’s Division in the Executive
Office for Administration and Finance,the State Department of Edu-
cation, and the Local Government Advisory Committee, as well as by
Representative Richard T. Moore of Hopedale, House Chairman of
the Special Commission on State Mandated Programs.

Research and other materials were provided by the Association of
Massachusetts Assessors, the Association of I own Finance Commit-
tees,the Boston Finance Commission, the Massachusetts Association
of School Committees, the Massachusetts Mayors’ Association, the
Massachusetts Municipal Associations (formerly the Massachusetts
League of Cities and Towns), the Massachusetts Selectmen’s Associa-
tion, and the Massachusetts Teachers’ Association. A general letter
was sent by the Legislative Research Bureau to the mayors of all
Massachusetts cities and boards of selectmen of all Massachusetts
towns; and another such general letter was sent to the finance (appro-
priations or warrant) committees of Massachusetts towns. Answers
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were received from only the Boston Redevelopment Authority, Mayor
James S, Conway of Malden,the board of selectmen(or their executive
secretary) of eight towns (Alford, Berkley, Mashpee, Medway, Milton,
Natick, Needham, and Sudbury), and the Wayland Finance Commit-
tee. Additionally, materials were donated to the Legislative Research
Bureau by the Needham School Department.

Research materials and documents setting forth their views were
furnished to the Legislative Research Bureau by; (a) three Massachu-
setts “Tax Revolt” groups, including the CLT, the Citizens for Guaran-
teed Property Tax Relief, and the Campaign for Tax Cuts, Jobs and
Services; (b) three Massachuetts business establishments, including the
Data General Corporation of Westborough, the First National Bank
of Boston, and H. C. Wainwright & Co. of Boston; (c) Massachusetts
Fair Share, inc. of Boston; (d) the Massachusetts Taxpayers’ Founda-
tion; and (e) the Massachusetts Teachers’ Association.

Sources in Other States and Territories. With the generous assist-
ance of Mr. John L. Vickerman, Chief Deputy Legislative Analyst in

the Office of the Legislative Analyst under the California Joint Legisla-
tive Budget Committee, arrangements were made for the Legislative
Research Bureau staff member responsible for preparing this report to
confer with Mr. Vickerman and colleagues in his office, and with other
knowledgeable authorities in California, on the tax limitation move-
ment in that state. Meetings were held with Mr. Robert Leland, a fiscal
analyst on the staff of the California Assembly Committee on Revenue
and Taxation; Mr, Clifford L. Allenby, Program Budget Manager,
California State Department of Finance; Mr. David B. Harrison,
Director of Research and Information, League of California Cities;
Mr. Leslie D. Howe, Vice President for Governmental Affairs, Cali-
fornia Retailers’ Association; and Mr. Lewis K. Uhler, Esq., President
of the National Tax Limitation Committee, who has been involved
extensively in efforts in California to limit state and local government
taxation and expenditures, in addition to the extensive research and
background materials provided by the foregoing experts were mate-
rials furnished subsequently by the California State Board of Equaliza-
tion, the California State Office of Planning and Research, the Califor-
nia Commission on Government Reform, Professor Donald H. Hag-
man of the School of Law at the University of California at Los
Angeles, and Professor William C. Stubblebine, Director of the Center
for the Study of Law Structures at Claremont Men’s College in Clare-
mont, California.
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In company with Senator Joseph B. Walsh, a member of the Legisla-
tive Research Council, the staff member responsible for preparing this
report attended the “Taxpayers’ Revolt Seminar” held by the National
Conference of State Legislatures in the State Capitol in Salem, Ore-
gon, from October 5, 1978 to October 6, 1978. Panels of that seminar
examined the political, social, demographic, and economic factors
contributing to the Tax Revolt nationally and in individual states, the
technical and other features of tax and expenditure limitation meas-
ures adopted or proposed in selected states, practical problems of
public expenditure control, state-local fiscal relationships, and alter-
natives to formal limitations upon state and local taxation, revenues
and spending.

Detailed information as to Tax Revolt developments, and tax and
spending limitation measures adopted or proposed in their respective
jurisdictions, was provided by the legislative research, reference and
fiscal agencies of the other 49 states and six territories in response to
general letters of inquiry, and selective follow-up letters, sent to them
by the Massachusetts Legislative Research Bureau, Additional mate-
rials and information were furnished to the Bureau by state budget
departments, state departments of finance, state tax departments,
secretaries of state, state comptrollers, municipal associations, busi-
ness organizations, and taxpayer groups in selected states in reply to
Bureau inquiries.

National Sources. At the request of the Legislative Research Bu-
reau, information and materials relative to federal aspects of Tax
Revolt measures, including proposals to limit federal taxation and to
require balanced federal budgets, were provided by Senators Edward
M. Kennedy of Massachusetts and George McGovern of South Dako-
ta, as well as by Representatives Silvio O. Conte of the Ist Massachu-
setts Congressional District and Jack Kemp of the 38th New York
Congressional District.

Extensive research materials and information on taxation, govern-
mental spending, and aspects of the economy, were also forthcoming
from the Congressional Joint Committee on Taxation, the Bureau of
Economic Analysis of the Bureau of the Census in the United States
Department of Commerce, the Office ofTax Analysis and the United
States Internal Revenue Service in the United States Treasury Depart-
ment, the National Institute ofEducation in the United States Depart-
ment of Health, Education and Welfare, the United States Department
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of Housing and Urban Development, the Advisory Commission on
Intergovernmental Relations, and the Federal Reserve Bank of Bos-
ton.

Another 21 national organizations responded to Legislative Re-
search Bureau requests for their data, materials and views on tax and
expenditure limitation and related matters. These sources include;

(a) Seven government ally-related organizations: (1) the
Academy for Contemporary Problems; (2) the Council of
State Governments; (3) the Education Commission of the
States; (4) the Internationa! Association of Assessing Officers;
(5) the International City Management Association; (6) the
National Conference of State Legislatures; and (7) the United
States Conference of Mayors.

(b) Four taxpayer-type organizations: (1) The American
Conservative Union; (2) the American Legislative Exchange
Council; (3) the National Tax Limitation Committee; and (4)
the National Taxpayers’ Union.

(c) Three labor organizations: (!) the American Federation
of Labor and Congress of Industrial Organizations; (2) the
American Federation of State, County and Municipal Em-
ployees; and (3) the American Federation of Teachers.

(d) Five research organizations: (1) the American Enter-
prise Institute for Public Policy Research; (2) the Committee
on Federal Tax Policy; (3) the Economic Research Office
Service of the Harris Bank of Chicago, Illinois; (4) the Tax
Foundation, Inc.; and (5) the Urban Land Institute.

(e) Two miscellaneous organizations: (1) Common Cause;
and (2) the League of Women Voters of the United States.

Foreign Sources: Finally, authorities in Canada were solicited for
their information relative to Canadian provincial and local practices in
regard to tax and expenditure limitations, or alternatives thereto.
Helpful responses were received from the Division of Taxation in the
Ministry of Revenue (Revenue Canada) of the Federal Government,
and research agencies of the governments of the ten provinces of
Canada.

To all of the foregoing officials, agencies, organizations, and private
individuals, who cooperated so generously in this study, the Legislative
Research Bureau expresses its warm appreciation.
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The idea of curbing the growth and power of government through
limitations upon its authority to tax and to spend is not new to the
Anglo-American law and political experience. The oldest type of
limitation is what may be called, for the want of a better term, “system-
atic tax sunsetting,” under which taxes expire at regular intervals
unless continued for another such interval by the legislature.

Efforts to limit taxation appeared as early as the Seventeenth Cen-
tury in England, as a by-product of the long and bitter struggle between
Parliament and the Stuart monarchs for control of the public revenues
and national religious and foreign policy. This struggle had its ramifi-
cations in the American Colonies, and influenced the framing of the
constitutions of the several states and the Federal Constitution.

In 1279, Edward ! (1272-1307) had been compelled to accept the
constitutional principle that taxes be levied only with the consent of
Parliament. 1 Thereafter, it became established practice to treat certain
taxes as permanent levies until repealed by Parliament, while other
taxes were granted to the king only foi his lifetime. Among the former
permanent taxes was “ship money,” a property tax imposed in coastal
communities for the support of the navy. The taxes effective only
during the lifetime of the monarch included, among others, the ton-
nage and poundage taxes which were import and export taxes account-
able for 25% of annual national tax revenues by the time of Charles I
(1625-49).

Upon his accession to the thronein 1625, Charles I asked Parliament
to revive and continue the tonnage and poundage taxes for his lifetime.
Instead, Parliament extended these taxes on a one-year-only basis
between 1625 and 1629. In the latter year, the king informed Parlia-
ment that this method of extending the taxes was unacceptable to him;
when Parliament did not relent, he dissolved it and ordered the taxes
collected on his own authority. In 1634 he imposed the “ship money”

CHAPTER 11.
PRINCIPAL TYPES OF TAX

AND EXPENDITURE LIMITATIONS

Systematic Sunsetting Of Taxes

Parliamentary Sunsetting of Taxes

I. The Confirmation ofCharters. This document amended the Magna Carta (1215) of John 1 (1199-1216) and
the Forest Charter (1217) of Henry 111 (1216-72) limiting the powers of the Crown.
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tax at very high levels which embittered the population and angered
Parliament. These and other acts led to his overthrowand execution in
1649 by forces loyal to Parliament, under the command of Oliver
Cromwell. James il (1685-89) suspended the General Court in Massa-
chusetts in 1686 and vested total power in Sir Edmund Andros as
Governor of New England, New York and New Jersey. With the King’s
backing, Andros unilaterally imposed property, tonnage, poll and
other taxes in Massachusetts in 1688. James II was overthrown by
Parliamentary forces in the Glorious Revolution of 1688-89, after he
prorogued Parliament when it challenged his reach for autocratic
power. Governor Andros fell with him.

Following the accession of the joint sovereigns William 111 (1689-
1702) and his wife Mary II (1689-94), Parliament enacted legislation
mandating frequent regular sessions of that body, 1 and established the
practice of “sunsetting” annually certain major taxes and certain laws
for the compensation, discipline and maintenance of the armed forces.
Originally used extensively, this procedure is now confined to the
Army and Air Force Act, and to the Income Tax Act, which expire
unless renewed for another year by Parliament. Renewal of the Income
Tax Act, with or without amendments, is usually provided for in the
annual Finance Act implementing the Government’s budget for the
new fiscal year. Systematic sunsetting is essentially an instrumentality
of legislative control which assures an annual review of the tax by
Parliament. In that review and its attending debate, the tax may be
modified to correct inequities or other defects, and to reflect changing
priorities in governmental spending and economic policies. Sunsetting
further guarantees that Parliament will be convened annually, and
serves to warn spending authorities not to take the tax or Parliament
for granted.

After the overthrow of James 11, legislatures in the American Colo-
nies swiftly followed the example of Parliament in sunsetting key
taxes, primarily as a means to curb or prevent gubernatorial spending
of which they disapproved, and to give themselves political leverage in
their dealings with their royal governors. Thus, the General Court of
Massachusetts Bay authorized property and poll taxes for three-year
periods only, specifying in the tax statute exactly how much these

Systematic Tax Sunsetting in the United States

1. The Triennial Act. 6 & 7 Will. 11l & Mary 11, c. 2 (1694).
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levies were to total in each year. A one-year life only was authorized for
import and export duties, and for other excise taxes.

These practices continued to be followed by the legislatures of the
several states for a short while after their separation from Great Britain
during the American Revolution, and into the early Nineteenth Cen-
tury. However, these states do not appear to have required systematic
tax sunsetting in their constitutions, and no such provision was incor-
porated in the Federal Constitution of 1787. No urgent need for this
device was seen as necessary in the new “republican” forms of govern-
ment, wherein the liberties of the people and curbs on the abuse of
power were to be protected by a sharing and separation of pow'ers
among the legislative, executive, and judicial branches of government,
and between the national government and the states.

The prevailing practice of Congress and of the state legislatures is
now to make permanent all those taxes seen as essential to the ongoing
support of government and its permanent activities and programs.
“Temporary” or “earmarked” taxes with fixed expiration dates are
enacted from time to time to meet certain “emergency” or “temporary”
costs of government, or to repay principal and interest upon certain
public indebtedness. Such “temporary” taxes tend to be renewed, and
absorbed into the permanent tax structure, unless there is strong
political opposition to the continuation of the particular tax or its
repeal is deemed necessary to stimulate the economy of the state or
nation.

Second in age among tax and expenditure limitations in the United
States is the limitation of selected taxes on a rate, levy or other basis.
This practice appears as early as the Federal Constitution of 1787
which, as a concession to the Slave States, placed a ceiling of $lO per
capita on the duty which the Congress could impose on the importa-
tion of slaves. 1 The practice of limiting selected taxes on a rate, levy or
other basis is most common in the field of property taxation.

Origin and Spread. Property tax limitations appeared in the United
States shortly after the Civil War. A new constitution adopted by
Alabama in 1868 forbade the legislature to grant to any municipality

Property Tax Limitations

Limitations of Selected Taxes

U.S. Cc
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the right to tax property in excess of 2% of its assessed value. General
limitations on property tax rates were adopted thereafter in Rhode
Island (1870), West Virginia (1872), Massachusetts (1885), Washing-
ton (1893), Nevada (1895), Oklahoma (1907) and Ohio (1910). As
noted by the Federal Advisory Commission on Intergovernmental
Relations (ACIR):

The goals of these early controls were diverse. Some of these
limits were initiated to protect property taxpayers from undue
escalation of the tax rate during the Panic of 1870. More
importantly, however, these limits were initiated in an effort to
limit the growth of local governments in the face of proliferat-
ing expenditures for the construction of roads and canals for
private benefit. These early tax limits were often tied to limits
on local borrowing, an issue which was viewed as a more
serious problem. Because assessed valuations increased greatly
in the first years of the 20th century and because many new
local governments came into existence then, these early limits
were not greatly effective in limiting growth of local revenue.

Another push for property tax limits came during the de-
pression in the 19305. Two forces were in operation then.
Property values, and, after some lag, assessed values dropped
sharply resulting in falling local revenue. At the same time,
individuals and businesses found it increasingly difficult to
meet their property tax bills and thus tax delinquencies soared.
Consequently, great pressure was exerted by several groups,
especially the real estate profession, for strict overall limits to
force reduction in property tax levies. Some states responded
Indiana, Michigan, Washington, and West Virginia enacted
new overall tax rate limits in 1932 and New Mexico followed in
1933 when Ohio and Oklahoma revised their existing tax rate

limits.

In addition to the overall property tax rate limits in the
above states, limits for specific functions were also enacted by
many states. This type of control served, in some cases, to
avoid enacting overall limits and, in other cases, to set limits on
expenditures tor new functions of local government. Some
proponents argued that the limits provided an incentive for
improved property tax administration by encouraging uni-
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form, full value assessment to get the maximum yield from the
tax. It seems clear, however, that the basic rationale for prop-
erty tax limits in the 1930s was property tax relief.'

A new round of nationwide agitation for property tax limitation
began in California in 1962, and accelerated after 1978, as property
owners particularly residential property owners found them-
selves pressed by inflation, soaring property values and rising tax
liabilities brought on by the Vietnam War, Arab Oil Boycott of 1973
and rapidly rising levels of governmental spending. Housing shortages,
aggravated by high interest rates and higher costs of land and construc-
tion, further inflated property values in urban and suburban areas of
California and other states experiencing significant population
growth. Voter interest in a “lid” on property taxes, especially such
taxes on housing, increased in intensity as property taxes were per-
ceived to be a threat to one’s ability to retain, purchase or rent a roof
over one’s head.

Currently, limitations upon property tax rates, property tax levies,
expenditures financed by property taxation or some combination
thereof, are mandated in varying degree by constitutional or statutory
provisions, or both, in all but six states (Conn., Hi., Me., Md., R. 1.,
and Vt.). In two of the latter six states, localities have utilized their
home rule powers in a few instances to limit property tax rates or levies
(Me. and Md.). The use of the property tax as a state levy is prohibited
altogether by the constitution of four states (Ark., Fla., Neb., and
Okla.), while the constitution of a fifth state forbids state property
taxation of personalty only (111.). No property tax limitations are in
effect in the District of Columbia and the six territories (A.S., Gu.,
N. Mar., P.R., T.T.P. and V.1.).

Type of Property Tax Limitations. 2 Property tax limits may apply
generally, without limitation as to purpose, or may be “general” in the
sense that they control only taxation for the support of “general fund”
or “general government” expenditures of the taxing jurisdiction. Prop-
erty tax limitations may also be specialized, in that they apply either to
(a) additional “general fund” levies which may be raised outside the

I. U.S. Advisory Commission on Intergovernmental Relations, Stale Limitations on Local Taxes and Ex-
penditures, Publication A-64, Washington, D.C., U.S. Government Printing Office, February 1977, 73 pp;at
pp. 11-12.
2. Source: Mott, Rodney L., and Suiter, W.0., “The Types and Extent of Existing Tax Limitations," Public
Administration Service, Property Tax Limitation Laws , Publication No. 36, edited by Leet, G., and Paige.
R. M., Chicago, 111., 1934, 92 pp., at pp. 41-46.
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basic “general fund” limit for specified purposes, or (b) to “earmarked”

property taxes imposed for the support of special funds whose rev-

enues are dedicated to particular purposes, in the past, some jurisdic-
tions, such as Georgia, had both minimum and maximum property tax

limitations for special purposes, such as the financing of schools. Such
practices are rare. The normal policy in “limitation jurisdictions is to

control only the maximum property tax rate, levy or expenditure.
There are five types of general property tax limitations, the first two

of which, listed below, are widely used while the latter three methods
have found little favor.

Firstly, there are tax rate limits expressed as a maximum rate oftax,
at so many mills per dollar, or so many dollars per SIOO or $l,OOO, of
assessed value of the property taxed. The limitation may take the form
of a “blanket” ceiling on the aggregate of all levies upon any piece of
real estate or item of personal property. Alternatively, the system of
tax rate limits may be pyramidal, embracing (a) maximum tax rate

limits for individual taxing jurisdictions or types and classes of such
jurisdictions, or (b) maximum tax rate restrictions for various pur-
poses and dedicated funds, or (c) various combinations of the fore-
going, To the extent thatstate and local assessing authorities keep their
taxable property valuations up-to-date, whether on a full value or ratio
(classified) basis, property tax revenues under the tax rate limit will
reflect growths of valuation attributable to new construction and
development, population growth, and inflationary changes in the real
purchasing power of the tax dollar.

Secondly, tax levy limits may be imposed, restricting the amount of
property tax levy for the new year to a stated percentage of that levy for
the prior year, or to such a percentage ofthe average annual property
tax levy for several previous years. Having some of the aspects of both
a tax rate limit and a tax levy limit are those tax levy limits expressed as
a percentage or other ratio of total taxable assessed valuation, without
necessarily limiting individual property tax rates as such; thus, owners
of different parcels of realty may receive property tax bills which, in
terms of the ratio of tax due to full fair value, are above or below the
foregoing levy percentage, depending on the circumstances of the
taxed parcel, so long as the property tax levy overall does not exceed its
prescribed ceiling. In terms of keeping abreast of inflation, changing
property valuations, and new or expanded services requirements tax
levy limits are somewhat less flexible in their revenue impact than tax
rate limits.
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Finally, there are three types of property tax limitations, little used
because of their rigidities, namely: (a) per capita limitations on proper-
ty tax revenues, (b) fixed-amount maximum levy ceilings in dollars,
and (c) limitations fixing the ratio between revenues from general
property taxes and other revenues of the taxing jurisdiction. In the
past, school district budgets and school property tax levies were sub-
ject to per capita or per pupil limitations (for example, Minn, and
Utah), and some states imposed fix-amount doilar-based levy ceilings
on certain classes of local government units during the Great Depres-
sion (Minn, and Neb., among them). California has a constitutional
provision, adopted during the Great Depression, which mandates that
the annual revenue from state property taxes on real and personal
property may not exceed more than 25% of the total revenues required
to finance state appropriations for the fiscal year. l That constitutional
limitation forced the state to reduce drastically its reliance on property
taxation as a state revenue source, and to turn to other tax revenues to
finance state activities.

Features of Property Tax Limitation. Aside from the formula or
base used for the property tax limitation, constitutional or statutory
provisions mandating such limits more often than not include other
implementing features.

Selective treatment may be provided for different classes of proper-
ty, through assessment ratio rules designed to place more of the
property tax burden upon some classes ofproperty than others. In this
connection, agricultural and horticultural land, forest land, and single-
family residences may be taxable on a lower percentage of their full fair
value than apartment houses, commercial and industrial properties.
Different treatment may be prescribed for the application of the prop-
erty tax limit to the taxation of real property as contrasted with
personal property. Application of the property tax to intangible prop-
erty may be prohibited, or limited sharply (for example, Calif, Okla.,
and Utah).

A tax limitation provision may regulate property valuation proce-
dures and criteria. State valuation of public utility properties and
certain other types of business property for property tax purposes may
be required, with the tax due being collected by the state and remitted
by it to the locality, or with certification by the state to the locality of
the taxable valuation of the property or the tax due or both. Provision

Calif. Const,, Art. XIII, s. 22 (193,
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may also be made for the valuation and taxation of properties falling
within more than one taxing jurisdiction.

Found widely are clauses in property tax limitation measures which
exempt from that limitation the revenues required to be raised for
certain specified purposes. Nearly all constitutional or statutory provi-
sions ordaining property tax limitations exclude therefrom the rev-
enues required to be raised to pay principal and interest due on the
public debt of the taxing jurisdiction, or permit the limitation to be
exceeded for such debt service purposes if otherwise unavoidable.
Authority is granted in many states to raise property tax revenues
outside the property tax limitation for certain school purposes, or the
support of colleges or other institutions, or for the support of certain
special funds or programs.

Commonly, provision is made for raising or exceeding the property
tax limitation for other than the above exempted purposes. Usually,
this action may be taken if approved by the voters of the taxing
jurisdiction at an election, in response to a question placed on the local
ballot by the local governing body or in some states if placed on the
ballot by a local initiative petition. In some states, the local governing
body may, by a two-thirds or other large affirmative vote of its
members, raise the level of the property tax limitation or exceed it
without voter approval (unless the state law or local charter opens such
action by the governing body to challenge by a voter referendum
petition). Approval to exceed a local property tax limitation may have
to be obtained from the state revenue (taxation) department or some
other designated state agency in certain specified circumstances, where
the local governing body is not required to obtain local voter approval
of its vote to raise or exceed the property tax limitation. State laws or
local charter provisions, or both, may limit the duration of a grant of
authority to raise or exceed the property tax limitation, thus rolling the
ceiling back to its former level upon the expiration of that time limit.

Voter approval of borrowing by a taxing jurisdiction may be re-
quired by the constitutional or statutory provision imposing property
tax limitations, or by other constitutional or statutory provisions.
Where such tax limitations prevail, voter action in approving new
borrowing usually carries with it authority to raise or exceed the
property tax limitation insofar as necessary to assure timely payment
of the principal and interest due on that loan. Once that indebtedness is
discharged, the authority to exceed the property tax limitation on this
account usually lapses.
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In recent years, “full disclosure” or “truth in taxation” features have
been included in the property tax limitation systems of at least four
states with such limitations (Fla., Mont., Tex. and Va.) and in the laws
of two jurisdictions without property tax limitations (D.C. and Hi.).
The Federal Advisory Commisison on Intergovernmental Relations
(AICR) has described full disclosure provisions in these terms:

Full disclosure is the term applied to a new form of control
that relies not on explicit tax or spending lids but on strength-
ening the limitations on spending inherent in the existing polit-
ical process. Full disclosure is designed to assure public discus-
sion of tax decisions after publicity but before proposed tax
and expenditure decisions become final.

Under a full disclosure procedure, a property tax rate is
established that will provide a levy equal to the previous year’s
whenapplied to some percentage of the current year’s tax base.
(Thus, where the current year tax base is higher than the
previous year’s by a significant percentage, the established rate
may be lower than the rate for the previous year.) In order to
increase the levy above the amount derived by using the estab-
lished rate, the local governing board must advertise its intent
to set a higher rate, hold public hearings, and then approve the
higher rate by a vote of the governing board.

The full disclosure approach is intended to serve two pur-
poses. It will bring public pressure to bear on local government
expenditure increases. It will direct political responsibility for
any property tax increase to the local governing body, whose
task is to determine the spending level and required tax rate,
and away from either the local assessor or state officials, whose
task is to determine taxable value. 1

In two states, the constitutional article or statute limiting local
property taxation also authorizes and regulates the imposition of
non-property taxes by local government units (Calif, and Ida.).

Constitutional limitations are imposed on other selected types of
taxes in at least 18 states (Ala., Ark., Calif., Fla., 111., La., Mass.,

Limitations Upon Other Selected Taxes

I- U.S. Advisory Commission on Intergovernmental Relations, State Limitations on Local Taxes and
Expenditures, Publication A-64, Washington, D.C., Government Printing Office, February 1977, at p. 14.
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Mich., Md., Neb., Nev., N.C., Ore., S.D., Tenn., Tex., Utah and
Wyo.). One of these 18 states California is bound by a provision
of its Proposition 13 which (a) requires an affirmative vote of two-
thirds of the members elected to each house of its legislature to
“change” state taxes for the purpose of increasing revenues, 1 (b) for-
bids new property taxes or sales and transaction taxes on sales of
realty, 2 and (c) permits political subdivisions, with the approval of
two-thirds oftheir voters at an election, to impose “special taxes” other
than “ad valorum” taxes on real property or a transaction tax or sales
tax on the sale of real property. 3 The term “special taxes ” has been
construed to include non-property taxes.

Constitutional Limitations on Personal Income Taxes. Such re-
strictions exist in ten states (Ark., Fla., 111., La., Mass., Mich., N.C.,
S.D., Tenn. and Utah).

Three of these ten states simply require that personal income taxes
be levied on a “proportional” (flat-rate) basis without specifying a
ceiling (111., 4 Mass., 5 and Mich. 6). Two states allow their personal
income tax rates to be increased either by a statute approved by the
electorate at a state election or, alternatively, by an extraordinary
affirmative majority vote of each branch of their legislatures (Ark. and
S.D.); in Arkansas, that latter vote is three-fourths of all the members
elected to each branch, 7 while such a majority of two-thirds suffices in
South Dakota.8

Four states impose a constitutional ceiling upon the rates of their
graduated state personal income taxes, as follows: 6% taxable net
income in Louisiana 9 and Utah, 10 and 10% of such income in North
Carolina," while Florida’s constitution specifies that

No tax upon the income of residents and citizens other than
natural persons shall be levied by the state, or under its authori-
ty, in excess of 5% of net income, as defined by law, or at such
greater rate as is authorized by a three-fifths (3/5) vote of the

1. Calif. Const.. Art. XIII-A. s. 3.
2. Ihid.
3. Ihid., 5.4
4 111. Const., Art. IX
5. Mass. Const., Amend. Art. XI.IV
6. Mich. Const., Art. IX. s. 7.
7. Ark. Const., Amend. No. 19. s. 2.
8. S.D. Const., Art. XI, s. 13.
9 La. Const.. Art. VII, s. 4 (A). This section provides that the maximum rate of the state income tax may n<
exceed the maximum rate in effect on January I 1974.

10. Utah Const , Art. XIII, s. 3
11. N.C. Const. Art. V, s. 2 (6),
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membership of each house of the legislature or as will provide
for the state the maximum amount which may be allowed to be
credited against income taxes levied by the United States and
other states. There shall be exempt from taxation not less than
five thousand dollars ($5,000) of the excess of net income
subject to tax over the maximum amount allowed to be credit-
ed against income taxes levied by the United States and other
states. 1

Local income taxes are expressly forbidden by the constitutions of
Louisiana 2 and Tennessee 3 .

Constitutional Limitations on Corporation Income, Franchise and
Excise Taxes. Eight states restrict these taxes constitutionally (Ala.,
Ark., Calif., 111., La., Neb., N.C. and Utah).

In Arkansas, the above-described procedure for increasing personal
income taxes also controls increases in the rates or burden of excise
and privilege taxes.4 The Constitution of Alabama mandates that
corporation franchise taxes may be levied at proportional (flat) rates
only,5 and that an income tax may be imposed on corporate net income
at rates not exceeding 5%. 6 Under the Illinois Constitution the legisla-
ture may levy a proportional state income tax on corporate net income
at a rate not to exceed the flat personal income tax rate by a ratio of
more than 8 to 5; however, the legislature is also empowered to exceed
that limitation to replace revenues lost when that state abolished the
local personal property taxes of January 1, 1979.7 Corporations in
Utah are protected constitutionally from income-based excises in ex-
cess of 4% of their net income.B North Carolina’s constitutional ceiling
of 10% on income taxation appears to control such levies on corporate
net income as well.9 Local corporation income taxes are barred in
Louisiana. 10

The constitutions of two states restrict some corporations’ taxes but
not others. In California, insurance companies may not be taxed on

1. Fla. Const., Art. VIII, s. 5 (b).
2. La. Const., Art. VII, s. 4 (c).
3. Tenn. Const. Art. XI, s.
4. Ark. Const., Amend. No. 19, s. 2.
5. Ala. Const., Art. XII, s. 229.
6- Ala. Const., Amend. No. 212.
2. 111. Const,, Art. IX, ss. 3 and 5
«■ Utah Const.. Art. XIII, s. 3.
9. N.C. Const., Art. V, s. 2 (6). Such corporate net income is currently taxed at a Hat 6% rate. (N.C. Gen
Statutes, 3. 105-130.3). The Constitution allows income taxation on either a proportional or graduated basis
10. La. Const., Art. VII, s. 4 (c).
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their adjusted annual gross premium income in excess of 2.35%, with
certain exceptions. 1 And in Nebraska, the local excise tax on electric
utilities and on irrigation companies is limited to 5% of their adjusted
annual gross revenue. 2

Constitutional Limitations on Sales Taxes. Only five states impose
constitutional limitations on sales taxes generally or on certain sales
taxes in particular (Ark., La., Mich., Mo., and S.D.). Increases in
“excises” in Arkansas, including by implication sales taxes, and in-
creases in the latter taxes specifically in South Dakota, are subject to
the same constitutional limitations previously described in regard to
increases in income taxes in those states. 3 Michigan’s retail sales tax
may be imposed at rates not exceeding 4% of gross taxable sales of
tangible personal property. 4 Missouri’s Constitution authorizes a
“conservation sales tax” at rates not exceeding 1/8 of 1% for certain
conservation purposes.5

Under the Louisiana Constitution, local government units of that
state may levy a local sales tax at a rate not exceeding 3%, unless they
had authority to employ a higher rate of tax under a charter or plan of
government in effect prior to the ratification of the Constitution of
1974.6 Where more than one local government unit imposes a local

sales tax in the same territory, the combined rate of the several local
sales taxes may not exceed 3%.7 No local sales tax may be levied on
motor fuels. 8 Finally, the imposition of a local sales tax in Louisiana is
subject to local voter approval. 9

Constitutional Limitations on Other Types of Selected Taxes. In a
few states, constitutional restrictions apply to severance taxes, occupa-
tional license taxes, motor vehicle license taxes, death taxes and poll
taxes.

Two states limit severance taxes (La. and Wyo.). The Constitution
of Louisiana (a) forbids local governments to levy severance taxes, 10

(b) reserves that revenue source for the state government under de-
tailed provisions which do not specify a rate ceiling but which lay down

1. Calif. Const., Art. XIII, s. 28
2. Neb. Const.. Art. VIII, s. 11.
3. Ark Const., Amend. No. 19. s 2.; S.D Const
4 Mich Const , Art. IX, s. 8.

Art. XI s. 13.
-an

5. Mo. Const., s 43 (a).

6. l a Const., Art. VI, ss. 4 and 29.
7. /hid.. Art. VI. s. 29 (A).

8. /hid.. Art. VII. s. 4 (C).
9. /hid.. Art, VI. s. 29.
10. /hid . Art. VII, s 4 (C).
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numerous restrictions as to the classification and assessment of natural
resources for purposes of severance taxation, 1 and (c) bars certain
“additional” taxes and license fees upon the privilege of extracting
various enumerated natural resources. 2 The Wyoming Constitution
authorizes a “mineral excise tax” upon the “gross product of mines” at
rates not exceeding 1 1/2%, its proceeds being earmarked for the
Permanent Wyoming Mineral Trust Fund. 3 .

Occupational license taxes are limited by the constitutions of two
states (La. and Tex.). In Louisiana, local governments may impose
local occupational license taxes at rates not exceeding the rate of the
state occupational license tax, unless a higher local rate is authorized
by a law enacted by “the favorable vote of two-thirds of the elected
members” of each house of the State Legislature. 4 Texas permits local
governments to levy “occupation taxes” at rates not greater than 50%
of the rate of the state occupation tax.5

Alone among the 50 states, Louisiana’s Constitution fixes at precise-
ly $3 the annual motor vehicle license tax upon automobiles for private
use; no such ceiling applies to those levies on other types of motor
vehicles. 6

Death taxes are regulated by the constitutions of three states (Fla.,
Nev. and Tenn.). The Constitution of Florida mandates that no tax
shall be levied by that state upon estates or inheritances “in excess of
the aggregate of amounts which may be allowed to be credited upon or
deducted from any similar tax levied by the United States or any
state.”7 Inheritance and estate taxes are totally outlawed by the Nevada
Constitution,8 whereas Tennessee imposes such a constitutional barri-
er only to the levying of those death taxes by local government. 9

Poll taxes are forbidden expressly by the constitutions of at least
three states (Md., N.C. and Ore.). 10

I. Ibid., s. 4 (B).

2. Ibid.
3. Wyo. Const., Art. XV, s. 19.
4. La. Const., Art. VI. s. 28.
5. Tex. Const., Art. VIII, s. I.
6. La. Const., Art. VII, s. 5.
7. Fla. Const.. Art. VII, s. s(a).
8. Nev. Const., Art. X, s. I.
9. Tenn. Const.. Art. XI, s. 9
•0- Md. Const., Art. XV; N.C. Const., Art. V, s. I Ore. Const., Art. IX, s. la.
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TEL Controls on General Revenues, Appropriations
and Expenditures

TEL Defined
The newest category of major fiscal Sid mechanisms, known by its

acronym “TEL” standing for “tax and expenditure limitation,” utilizes
a growth-oriented formula to limit the total revenues, or total appro-
priations, or total expenditures, or two or all of these fiscal elements, of
a taxing jurisdiction. Alternatively, such TEL controls may apply only
to the general revenues of that jurisdiction, or to appropriations fi-
nanced from such general revenues, or to expenditures so financed, or
two or ail of these elements; under this latter approach, the TEL
requirements may omit earmarked taxes and departmental receipts
payable into special funds or accounts, and certain other excluded
items.

Under a TEL system, a taxing jurisdiciton is allowed to increase its
total or general revenues, appropriations, expenditures, or combina-
tion thereof, as the case may be, from one fiscal year to the next, by not
more than a certain percentage. Sf the taxing jurisdiction operates on a
biennial fiscal basis, the limitation may apply on an annual basis within
the biennium or to the two years of the biennium taken together. The
TEL constitutional provision or statute may specify a particular fixed
percentage increase ceiling (6%, etc.), or it may prescribe a formula
whereby the ceiling upon the allowable increase is to be computed. In
the latter case, the percentage celling will fluctuate from one fiscal year
to another, depending upon changes in the data bases used in its
computation.

When a TEL procedure is utilized by a local government unit
empowered to levy only property taxes, it operates directly or indirect-
ly as a property tax levy limit, modified only to the extent thatrevenue
in the form of user fees and charges and other non-tax departmental
receipts may be included within the definition of“revenue” incorporat-
ed in the TEL formula.

Constitutional, statutory and local charter or ordinance provisions
establishing TEL systems vary greatly in their criteria, scope, policies
and details, depending upon the objectives and philosophies of their
authors, and the political and fiscal history of the particular state.

Principal Features of TEL
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These TEL measures will be examined more thoroughly in Chapter V
of this report. For the moment, the following general description of
their highlights will suffice to aid the reader to identify TELs and to
understand their modus operandi. This summary embraces features
found in TELs (a) now in effect in 25 states for the state or local
governments, or both, 1 and (b) proposed for the state or local govern-
ments, or both, but not adopted so far, in 33 states (including some of
the foregoing 25 jurisdictions). 2

TEL Formula. A TEL provision may control the annual (or bien-
nial) growth in appropriations, expenditures or revenues as the case
may be of the taxing jurisdiction by means of either (a) a fixed
percentage formula or (b) a flexible percentage formula. The latter
may also be described as a “flexible quotient formula.”

Under the former fixed percentage approach, the appropriations,
expenditures or revenues of the government for the next fiscal year or
biennium may not exceed a given, fixed percentage (104%, etc.) of (a)
its appropriations, expenditures, or revenues for the prior fiscal year or
biennium, or (b) its average annual appropriations, expenditures or
revenues for a “base period” consisting of the three, five or some other
specified number of fiscal years immediately preceding. Another way
ofstating that percentage (instead of “ 104%,” for example) is to define
it as a percentage of growth above the prior fiscal year or base period
average just mentioned (i.e., “4%”). The mathematical result is the
same. In addition, some fixed percentage formulae allow adjustments
of this ceiling to reflect population growth within the taxing jursidic-
tion. This may be accomplished by expressing the limit in terms ofper
capita appropriations, expenditures or revenues in the formula; or the
TEL may provide for an upward revision of its fixed percentage ceiling
or the computation under it to adjust for population growth, that
changed ceiling not to exceed a new percentage limit.

Flexible percentage formulae are much more complex, as they
endeavor to adjust their limit upon appropriations, expenditures or
revenue growth to accomodate inflation, population growth and other
economic factors. Their general thrust is to stabilize governmental
spending, and taxation supporting the same, in terms of the actual

I. Arit, Calif., Colo., Del,, Fla., Hi.. lowa, Ky„ La., Md., Mass.. Mich., Minn.. Neb., Nev., N.J., N.M., Ore
R. 1.. Tenn., Tex., Utah, Wash., and Wis.; and Saco, Me., until April 1980.
2. Alas., Ariz., Calif., Colo., Conn., Del., Fla., Ga., Ida., 111., lowa, Kan., La.. Me.. Md., Mass., Mich.. Minn.,
Mont., Neb., N.H., N.M., N.Y., Ohio, Ore., Pa.. S.D., Tenn., Tex., Utah, Va„ Wash., and Wis. (This
enumeration includes all states of footnote 1 other than Hi., Ky., and N.J.)
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purchasing power of dollars, while restraining the tendency of govern-
mental bureaucracies and programs to multiply and expand at a faster
rate than the economy which must support government. The formulae
included in present and proposed flexible percentage TELs across the
nation reveal several different methods of advancing those objectives.

Frequently, a flexible percentage formula TEL may provide that
appropriations, expenditures or revenues of the taxing jurisdiction for
the next fiscal or biennium may not increase by a percentage greater
than that by which personal income in the state, or the cost-of-living as
measured by the Consumer Price Index (CPI), increased during the
most recent calendaryear or biennium for which such personal income
or CPI data are available. Alternatively, the latter persona! income or
CPI percentage may be computed as an average annual percentage of
increase over a specified base period of three, live or some other
number of calendar years immediately preceding the fiscal year or
biennium to which the computed ceiling is to apply. A variant on this
approach, followed in some TELs, permits the taxing jursidiction to
use whichever of the two foregoing computations produces the higher
percentage ceiling.

A flexible percentage formula TEL may also express that percent of
permissible increase in a taxing jurisdiction’sappropriations, expendi-
tures or revenues as a quotient obtained by dividing (a) the average
annual appropriation, expenditure or revenue of that jurisdiction
during a base period of three, five or some other number of most
recently completed fiscal years by (b) the average annual personal
income in the state during such period.

Next are TELs which use one or another of the above flexible
percentage formulae with an added feature. To reflect population
changes, the above computations may be prescribed on a per capita
basis. And some of them also seek to slow down the growth of taxes
and governmental spending by further mandating thatappropriations,
expenditures or revenues of the new fiscal year or biennium may not
exceed 80%, 90% or 95% of the amount represented by the percentage
of increase computed before the application of this additional restric-
tion. Thus, a state which had revenues of S 5 billion in the last complet-
ed fiscal year, and experienced a 3% growth in personal income during
the last completed calendar year, and was allowed by its TEL to
increase its revenues for the upcoming fiscal year by 80% of that 3%
figure, would be entitled to swell its annual revenue for the latter year
by Sl2O million (i.e., $5,000,000,000 x .03 x .80),
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Some TEL measures resemble the above flexible percentage formula
schemes, except that they utilize factors such as the percentage of
change in the gross national or state product, or indices measuring the
changes in the cost of goods and services purchased by state and local
governments, in lieu of persona! income or CPI data.

Usually, the personal income, CPI, gross product and population
data employed in TEL provisions are those published by the federal
government. Except for the CPI data, which are compiled by the
Bureau of Labor Statistics of the United States Department of Labor,
the foregoing data are published by the United States Department of
Commerce. In the event that such federal data have not been issued in
respect to any calendaryear used in the TEL formula, theTEL ususally
mandates the use of estimates developed by a designated state agency.
Estimated appropriation, expenditure or revenue data will also have to
be employed if a TEL formula uses a state or local fiscal year in
progress at the time the TEL ceiling for the upcoming fiscal year must
be computed.

Exceeding the Limit. In general, TEL provisions recognize the need
or desirability of placing certain appropriations or expenditures for
specified purposes, or the tax revenue needed to finance the same,
outside the limitation imposed by the TEL. The TEL may accomplish
this by excluding the amounts of such appropriations, expenditures or
revenues from the definition of appropriations, expenditures or rev-
enues to which the TEL formula applies; or, all or part of the appropri-
ations, expenditures or revenues required for those specified purposes
may be defined as “additional” appropriations, expenditures or reve-
nues to be incurred or raised outside the TEL limit.

Commonly excluded are the sums required to meet principal and
interest falling due on the public debtof the taxing jurisdiction. When a
TEL limits revenues, it excludes the proceeds of loans from the defini-
tion of “revenues” so limited. Frequently excluded also are the sums
required to finance the public employee pension system of the taxing
jurisdiction, or of other retirement systems to which it may belong
(such as the Social Security System); this exclusion may extend also to
public employee annuities, if they are viewed as a form of pension by
the taxing jurisdiction. Similarly, public employee contributions, and
sums required to be raised by the taxing jurisdiction for its “employer”
contribution to unemployment insurance funds may be an excluded or
“additional” item.
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Amounts required by a taxing jurisdiction to meet court judgments,
or to comply with contracts wmch were in effect when the I EL took
effect, may be raised outside the i EL limit.

Payments into, and receipts of, trust funds are oiten placed outside
the reach of the TEL. A similar exclusion usually applies to gifts,
bequests, and endowment income of the taxing jurisdiction, and to

earnings of that jurisdiction from the investment of its public monies.
Limitations of the TEL may not apply to certain earmarked taxes, or

to the appropriation or expenditure of such taxes Irom special ac-
counts or funds dedicated to debt service or to particular programs,
services and uses. This exclusion may extend to any appropriation or
revenue required by the TEL for any reserve or stabilization fund
which it ordains for the implementation of its provisions, and to any
expenditures or transfers therefrom.

User fees and charges collected by agencies of the taxing jurisdiction
in respect to public services which it provides on a partially or wholly
self-supporting basis are frequently excluded from the definition of
"revenue” limited by a TEL. When such user fee and charge income is
paid into a revolving fund, the TEL may exclude from its ceiling any
expenditures from that fund. The principal beneficiaries of these exclu-
sions are hospitals, educational institutions, park systems, water sup-
ply agencies, and in some slates sewerage and solid waste disposal
systems which rely heavily on user fees and charges to pay their costs.

Often, TELs exclude intergovernmental transfers of funds from their
limitations. Thus, there may be excluded from the “revenues” con-
trolled by the TEL (a) grants in aid, shared revenues, and certain other
payments by the federal government to the state and (b) federal and
state grants in aid, shared revenue and other intergovernmental pay-
ments to local governments. This exclusion may extend also to
intergovernmental payments between local government units. Finally,
sums which must be raised by a taxing jurisdiction to pay assessments
of multi-governmental units or organizations to which it belongs may
be excluded from the definition of “expenditures" subject to control by
the TEL.

The TEL may exclude from its ceiling the appropriations or expend-
itures incurred by the state for the purpose of local aid, or revenues
raised by it for such local aid purposes; or it may require the state to
maintain the level of local aid it was providing when the TEL took
effect, and authorize it to provide appropriations or expenditures, or
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to raise revenues, outside the TEL limit for “additional” local aid. The
state may be empowered to exceed the TEL limit in order to offset any
reduction in federal aid furnished to itself or to its political subdivi-
sions; and, similarly, localities subject to TEL restrictions may be
empowered to go outside those limits to replace lost federal or state
aid.

If federal taxes are reduced upon the condition that the state increase
its expenditures by a like amount, the TEL may permit the state to
exceed its TEL ceiling for that purpose.

The TEL may grant authority to the taxing jurisdiction to exceed its
limitations for emergency purposes, or for a limited period of time (one
or two fiscal years). In the instance of a state, a gubernatorial declara-
tion of an emergency may be required, and an extraordinary majority
vote of each branch of the legislature may be necessary to exceed the
appropriation, expenditures or revenue limit for such emergency pur-
poses. Comparable emergency procedures may apply at the local level.
In jurisdictions with referendum provisions, the voters may have the
right to challenge the statute or ordinance, as the case may be, by a
referendum petition.

Raising the TEL Ceiling. In most instances, TELs establish proce-
dures whereby the ceiling mandated by the TEL may be raised perma-
nently, or for a fixed period, usually by the legislative body of the
taxing jurisdiction with the approval of its electorate. The TEL may
require an extraordinary majority vote of the legislative body to take
that action, especially if voter approval is not necessary. In some
instances, initiative procedures may be invoked by voters to bring
about such a change. The new ceiling may be expressed as a fixed sum,
or as a higher fixed percentage formula in lieu of a lower earlier fixed
percentage formula; or a new method of computing the ceiling may be
substituted, which increases the allowable appropriations, expendi-
tures or revenues, as the case may be.
State Mandates and Intergovernmental Transfers of Functions.

Some TELs restrict the enactment of state laws requiring local govern-
ments to expand existing services or programs, or to institute new
services or programs. These restrictions may extend also to state laws
increasing the compenstion or employment benefits of local govern-
ment personnel, or to laws granting exemptions from local taxes, or
otherwise increasing local government costs. To be valid, such laws
may require (a) passage by an extraordinary majority vote of each
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branch of the state legislature, or (b) state aid to the affected local
governments to fund all or part of the cost imposed on such localities,
or (c) acceptance of the law by local voters, or (d) some combination of
the foregoing.

The TEL may require an offsetting adjustment in the computation
of its appropriation, expenditure, or revenue limit in the event that the
taxing jurisdiction is either (a) relieved of a financial burden by reason
of the transfer from it to another level of government of a function,
program, activity or expense formerly borne by it, or (b) charged
henceforth with the financial burden of a function, program, activity
or expense transferred to it from another level of government. In the
first instance, the ceiling imposed by the TEL would be lowered,
whereas it would increase in the latter case.

Disposal of Surplus Revenues. The TEL may require that any
revenue surplus realized during any fiscal year or biennium be disposed
of in a given manner. Part of the surplus may be required to be paid
into a reserve fund or stabilization fund established by the TEL for
specified purposes. The balance may be returned to the taxpayers in
the form of a tax refund or tax credit, or used to lower taxes imposed
by the taxing jurisdiction in the coming year or biennium, or used to
reduce the burden of property taxation, or used for some combination
of these purposes.

Other Provisions. TELs may also include provisions requiring an
extraordinary majority vote of the unicameral legislative body, or of
each branch of the legislative body if it be bicameral, to increase
existing taxes or to impose new taxes; and voter approval thereof may
be required if they are to remain in force for longer than a specified
time period, or if they are to take effect at all. The TEL may further
impose “balanced budget” requirements on the taxing jurisdiction.
Except for short-term revenue anticipation notes and certain emergen-
cy borrowing, the taxing jurisdiction may be forbidden to borrow for
the purpose of paying operating expenses and may be limited to
borrowing for capital improvement purposes alone. In addition, the
TEL may impose a debt limit upon the taxing jurisdiction.

Finally, other provisions may be included in the TEL relative to (a)
the power of the legislative body of the taxing jurisdiction to imple-
ment policies and requirements of the TEL, (b) procedures for obtain-
ing judicial relief, and (c) the severability of any portion of the TEL
which may be found unconstitutional.
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As of January !, 1980, TEL provisions were being used to control
appropriations, expenditures or revenues of governments in at least 25
states. In ten states, such provisions apply to local government units
only (Del., Fla., lowa, Me., Md., Mass., Minn., Neb., N.M., and Wis.).
In another five states the state government alone were subject to such
fiscal controls (Hi., La., R.1., Tenn., and Tex.). Both levels of govern-
ment were the subject of TEL restraints in the remaining ten states
(Ari., Calif., Colo., Ky., Mich., Nev., N.J., Ore., Utah, and Wash,).

This count does not include additional states in which there may be
TELs authorized by local home rule charters, local home rule ordi-
nances, or special acts of the state legislature, not reported to the
Massachusetts Legislative Research Bureau. In may states, localities
lack the power to institute tax rate, tax levy, or TEL limitations except
as permitted by state law.

TELs at Local Level. Simplified TEL provisions applicable to local
governments appeared in the constitutions or statutes of eight states of
the Great Plains and the West between 1916 and 1935 (Ariz., Calif.,
Colo., Mo., Neb., N.M., N.D., and Ore.). Interest in such limitations
on local appropriations, expenditures, or revenues revived after 1970.
By January 1, 1980, local TEL controls were reported in the 20 states

listed below in Table 1 (Ariz., Calif., Colo., Del., Fla., lowa, Ky., Me.,
Md., Mass., Mich., Minn., Neb., Nev., N.J., N.M., Ore., Utah, Wash.,

and Wis.). In 17 of these 20 states, TEL schemes applied broadly
through all or most of the local government structure (Ariz., Calif.,
Colo., Fla., lowa, Ky., Mass., Mich., Minn., Neb., Nev., N.J., N.M.,
Ore., Utah, Wash., and Wis.). In the three remaining states, only a few

local government units are involved (Del., Me. and Md.).

Table 1. Local Governments Subject to TELs in 1979
Types of Local

State Governments Rate of Annual Increase

Arizona Counties and municipalities In expenditures: 10%
California In appropriations and revenues:

flexible formula using changes in
Consumer Price Index, population
In property tax levy: 7%

All political subdivisions

Extent of Use of TELS

Colorado Counties, municipalities,
school districts
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Slate

In property tax levy: 15%
In property tax levy: 10%

(1) New Castle County
(2) School districts

Delaware

Counties and municipalities In property tax levy; 5%
Counties, municipalities, school In expenditures financed by
districts property taxes: 7%
All entities with taxing powers In (a) property tax rate; and

Florida
lowa

Kentucky

(b) property tax levy on
realty: 4%

One, by home rule action (Saco) in appropriations financed byMaine
property taxes: 2%(Repealed 4/29/80)

(1) Harford County, by home
rule action

In property tax levy; flexible
formula using changes in Con-
sumer Price index and population
In appropriations: by “rate of
inflation”

Maryland

(2) Montgomery County, by
home rule action

(I) Municipalities and dis-
tricts levying property taxes
directly

In budgets, appropriations and
property tax levy: 4%

Massachusetts

(2) Counties, regional govern-
ment units, public authorities
and other districts whose cost;

are assessed on municipalities
All local government units

In budgets and cost assessments:
4%

Michigan In property tax rates and levies,
based on a flexible-percentage
formula using changes in valua-
tions and the "general price
level” (Consumer Price Index).
In property tax levies: 6%Minnesota (1) Counties, cities of 2,500 or

more inhabitants, towns of
2,500 or more inhabitants
with city power, and counties
(2) School districts In property tax levies: flexible

formula using expenditures,
public pupil populations, and
property valuations

Nebraska All entities with taxing powers In “combined receipts” (local
tax revenues and other specified
receipts) of "budget base”; 7%,
plus population adjustment.
In property tax levies: flexible
formula using changes in Con-
sumer Price Index, pupil popu-
lations, and property valuations.

Nevada (1) School districts

Table 1. (Cont.)
Types of Local

Rate of Annual IncreaseGovernments
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Table 1. (Coni.)
Types of Local

State Governments Rate of Annual Increase

(2) Other local governments In expenditures: flexible formula
using changes in Consumer Price
Index and population

New Jersey (I) Municipalities with general In appropriations: 5%
purpose property tax levy
exceeding 10 mills
(2) Counties In appropriations and property

tax levies: 5%
New Mexico All entities levying property tax In property tax levy: flexible

percentage formula using rate
of incresase in taxable valua-
tion, not to exceed 5%

Oregon All entities with taxing powers In property tax levy: 6%
Utah All political subdivisions In revenues: flexible percentage

formula using per capita personal
income and population factors.

Washington (I) School districts In property tax levies: 10%
(2) Other political subdivisions In property tax levies: 6%

Wisconsin All entities levying property tax In property tax levies: not to
increase by greater rate than
the rate of increase in state-
wide property values

Fixed percentage formulae predominate in these local TEL provi-
sions, with the exclusive use of flexible percentage formulae being
reported in only nine of these 20 states (Md., re the counties of Harford
and Montgomery; Calif., Mich, Minn., Neb., Nev., N.M., Utah, and
Wis., re most or all political subdivisions). One more state utilized both
fixed and flexible percentage formulas at the loci level (Ore,). Under
the former fixed percentage formula TELs in 1 i states, local appropri-
ations, expenditures, or revenues, as the case may be, could be in-
creased annually by as little as 2% in Saco, Maine, to as much as 15%in
New Castle County in Delaware; the remaining states report such local
TEL fixed percentages of 4% (Ky. and Mass.), 5% (Fla. and N.J.), 6%
(Ore. and Wash.), 7% (Colo., and Iowa), and 10%(Ariz., and school
districts in Del.).

In 14 of the 20 states with local TELs, the restriction is essentially a
property tax levy limit, either because the locality is not allowed to
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impose other kinds of taxes, or because the limitation specifically
applies to the property tax levy alone while omitting other tax revenues
the locality may collect (Colo., Del., Fla., lowa, Ky„ Me., Md., Mass.,
Mich., Minn., Nev., N.M., Wash., and Wis.) In three of these 14states,
such TELs applied to only a few local government units in late 1979
(Del., Me. and Md.).

New Jersey applies TEL restrictions to increases annually in appro-
priations of municipalities and to such increases in appropriations and
property tax levies of counties. The complex “Tax Cap Law” of
Massachusetts 1 controls annual increases in (a) the budgets, appropri-
ations, and property tax levies of municipalities and of districts
empowered to levy property taxes directly, and (b) the budgets and
appropriations of certain entities whose costs are assessed in whole or
in part upon the municipalities they serve, namely, counties, transpor-
tation or transit authorities, regional school districts, and other similar
units. In Saco, Maine, a local charter provision, repealed in April 1980,
limited the annual rate of increase in appropriations financed by
property taxation. Expenditure increases are controlled by TEL means
locally in two states (Ariz. and Iowa), while TEL procedures restrict
annual increases in general revenues of local governments in three
states (Neb., Nev. and Utah).

TELs at State Level. Interest in the use of TEL provosions in state
constitutions and statutes to control increases in annual or biennial
state appropriations, expenditures or revenues is of fairly recent origin.

As early as 1916, Oregon adopted a constitutional provision at least
partially TEL in nature, limiting increases in state and local property
taxes to 6% annually. However, the first major effort in behalf of a
comprehensive TEL measure took place in California in 1973, when
Governor Ronald Reagan organized an initiative petition drive to add
to the California Constitution an amendement controlling (a) the rate
of annual growth in state appropriations and expenditures and (b)
local property tax rates and spending. The latter initiative. Proposition
I, formulated by an advisory committee including conservative econo-
mists, qualified for the ballot, but was rejected by California voters at
the state election in November of 1973.

The publicity attending the battle over Proposition 1 aroused na-
tional interest and generated other TEL proposals elsewhere in the
country, including Massachusetts. In due course, TEL constitutional
1. Acts of 1179. c. 151
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provisions, statutes, or both, became law in 15 states, starting with
New Jersey in 1976, and Colorado and Rhode Island in 1977; five more
states followed in 1978 (Ariz., Hi., Mich., Tenn., and Tex.), and the
remaining seven in 1979 (Calif., Ky., La., Nev., Ore., Utah, and
Wash.). In Kentucky, the TEL statute applies to state property tax
levies, but not to other state taxes.

The following Table 2 shows for each of these 15 states (a) that
feature of its finances “capped” by its TEL limitation (i.e., appropria-
tions, expenditures, or revenues) and (b) the formula which controls
increases in spending and taxation from one fiscal year to the next.
Fixed percentage formulae only are employed in the TELs of six states
(Ariz., Colo., Ky., La., Mich., and R.L). Another eight jurisdictions
apply flexible percentage formulae (Calif., Hi, Nev., N.J., Tenn., Tex.,
Utah, and Wash.). Finally, the single State of Oregon uses a fixed-
percentage formula to limit property taxes imposed by the state govern-
ment, and a flexible percentage formula to control overall state appro-
priations.

The TELs of 12 of the 15 states permit state appropriations, expendi-
tures, or revenues, as the case may be, to increase from year to year
only in proportion to increases in personal income or in the Consumer
Price Index (Ariz., Calif., Hi., La., Mich., Nev., N.J., Ore., Tenn.,
Tex., Utah, and Wash.); of these 12 states, three provide for an
adjustment to their spending ceiling to reflect population growth
(Calif., Nev. and N. J.). Oregon, which has a limit on its appropriations
for each fiscal year, permits state property taxes (if levied) to increase
each year by no more than 6% above the greatest such revenue collect-
ed in one of the three prior years; and Kentucky “caps” annual in-
creases in its state property tax revenues at 4% above the prior year’s
receipts from such state taxes. Colorado allows expenditures annually
from its General Fund to grow no more than 7%.

The mechanics of the state TEL are adapted to the fiscal period the
state uses for budgetary purposes. In eight of the 15 states, the state
legislature holds its regular sessions annually and appropriates for but
one upcoming fiscal year (Ariz., Calif., Colo., La., Mich., N.J., R.L,
and Utah). The legislature of an eighth state, Hawaii, meets in regular
sessions annually, but adopts a biennial budget in its first annual
session covering each of the next two fiscal years. Such a biennial
budget is voted in five more states whose legislatures hold regular
sessions only in odd-numbered years (Ky., Nev., Ore., Tex., and
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Table 2. TEL Limitations in Stale Appropriations,
Expenditures, or Revenues in 1979

7% of estimated personal income for
that year

Annual expenditures of tax
revenues

Arizona

Increase not to exceed rate of in-
crease in Consumer Price Index;
population adjustment authorized
Increase of 7% above spending in

prior fiscal year

Annual appropriations and
revenues

California

Annual General Fund
expenditures

Colorac

Percent of increase in personal in-
come averaged over three years
increase of 4% above prior year
revenue

Annual General Fund appropria
lions and expenditures

Hawaii

Annual state property tax
revenues

Kentucky

Percent of personal income in prior
calendar year - state revenue for
fiscal year 1978-79 - personal
income in 1977

Annual revenues from all
sources except severance
taxes, royalties, federal
government, inter-agency
transfers, “self-generated
funds"

isiana

Michigan Annual general and special
revenues as defined in
Governor's budget message
for fiscal year 1978-79

(I) Percent of personal income in
prior calendar year - state revenue
for fiscal year 1978-
1979 -r personal income in 1977:

or
(2) Percent of personal income in
prior calendar year = state
revenue for fiscal year 1978-
1979 H- average annual personal
income in three prior calendar
years (whichever is greater)
Increase not to exceed amount
determined by formula reflecting
increases in Consumer Price
Index and state population
Increase not to exceed percent of
increase in per capita income
during prior calendar year

Nevada 1 Annual expenditure;
for capital outlay)

(except

Wash.), while separate budget acts for each fiscal year are the rule in
Tennessee whose legislature continues its regular session from the
odd-numbered year to the following year.

Fiscal Year LimitationLimit Applicable toState

New Jersey Annual expenditures (except
for state aid to local gov-
ernments, debt service, and
federal funds)

Oregon 1 (I) Annual revenue from state
property taxes

Increase of 6% above greatest such
revenue in any one of three prior
years



HOUSE ~ No. 67431980] 71

Table 2. (Cont.)
State Limit Applicable to Fiscal Year Limitation

(2) Appropriations during Percent of increase in personal
biennium income during two preceding

calendar years
Rhode Island Annual budget submitted by Increase of 8% above prior year’s

Governor appropriations
Tennessee 1 Annual appropriations Not to exceed (100) x (estimated

personal income of prior calendar
year -b 1977 personal income); but
not more than 5% increase

Texas Appropriations from state tax Estimated percent of increase in
revenues during biennium personal income between last and
(except from constitutionally- current biennia
earmarked tax revenues)

Utah Annual appropriations Increase not to exceed 85% of the
percent of increase in personal
income during the prior calendar
year

Washingtonl Annual revenues other than Not to increase faster than average
from certain earmarked taxes percent of increase in annual per-

sonal income for three prior years

I Has biennial regular sessions of legislature. TEL provisions adapted to same

The question of controlling taxation was very much in the minds of
the delegates of the 13 states who assembled at Philadelphia in 1787 in
Constitutional Convention to prepare a new plan of government for
the United States of America.

The Declaration of Independence had charged King George 111 with
having “erected a multitude of New Offices” and having “sent hither
swarms of Officers to harass our People, and eat out their substance,”
to which end the King had imposed taxes on the Colonies without their
consent.

CHAPTER 111.
EFFORTS TO LIMIT

FEDERAL TAXATION AND SPENDING

Federal Constitutional Background

Constitutional Convention of 1787
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The Articles of Confederation, agreed to by the Continental Con-
gress in 1777 and ratified by 1781 by all 13 former Colonies, specified
that the annual costs of the central government “allowed” by Congress
be assessed upon the member states of the Confederation in proportion
to their respective real property valuations, estimated in such mode as
Congress determined. 1 States were left free to impose any kinds of
taxes they saw fit, conformable to their constitutions and laws, includ-
ing import and export duties not inconsistent with treaties entered into
by Congress with foreign powers. 2 The consequence of these arrange-
ments was fiscal weakness in the central government and, after the end
of the Revolution, tariff walls among the states which seriously bur-
dened interstate commerce.

The Constitutional Convention of 1787, familiar with both Parlia-
ment’s past problems with the abuse of taxing powers by the Crown,
and with Confederation’s weakness at the other extreme, opted for a
middle course. The people were to be protected from improvident
spending and excessive taxation by a sharing and division of powers
within the national government among its legislative, executive, and
judicial branches, and by a sharing and division of powers and func-
tions between that government and the states. The new Constitution
vests Congress with full control over federal fiscal affairs via statutes
enacted by its two branches concurrently, subject to a veto by the
President which may be overridden by two-thirds affirmative majority
votes in each chamber of Congress. 3 Powers not delegated to the
federal government by the Constitution, or denied by it to the states,
are reserved to the states respectively, or to the people. 4

The federal Constitution mandates that no monies may be expended
from the federal treasury, save in accordance with laws enacted by
Congress. 5 With certain exceptions defined in judicial case law, appro-
priations for the support of the army may not be for a period in excess
of two years;6 no similar time limit is specified for appropriations for
the support of the navy. There is no constitutional provision which
ordains a particular budgetary procedure for the federal government,

Appropriation Powers of Congress

Articles of Confederation, Art. VIII
/hid.. Art. VI.

3. U. S. Const,, Art. I,
4. /hid., X Amendment
5. /bid.. Art. 1, s. 9.
6. /hid.. Art
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comparable to such requirements found in certain state constitutions.
And there is no constitutional command to Congress to balance feder-
al budgets.

Congress is empowered to incur indebtedness against the credit of
the United States, in the implementation of the powers and purposes of
the federal government. 1 Congressional measures authorizing such
federal borrowing may be enacted by a simple majority vote in each
branch; no affirmative extraordinary majority vote is necessary to pass
such a law, unless it has been returned with a presidential veto.

Federal Tax Power

Under the Constitution as proposed by the Constitutional Conven-
tion in 1787 and ratified by the required majority of nine of the 13
states by 1788, 2 Congress was granted the power to impose and collect
taxes at uniform rates throughout the nation, subject to the proviso
that capitations or direct taxes were to be apportioned among the
several states according to their respective populations. 3 When the
United States Supreme Court ruled in 1895 that a federal income tax
was a “direct tax” on property not apportionable by population, and
hence unconstitutional, 4 Congress proposed in 1909, and the legisla-
tures of three-fourths of the states ratified by 1913, the XVI Amend-
ment allowing Congress to tax incomes “from whatever source de-
rived”, without population-based apportionment among the states.

As a concession to the Slave States, the Constitution forbade Con-
gress to impose any tax on articles exported from any state, or to levy
any import duty on slaves in excess of SlO per capita. 5 This provision,
the only one specifically “capping” a federal tax, became inoperative
with the abolition of slavery by the XIII Amendment of 1865, States
are forbidden to levy import or export taxes (customs duties) on
foreign commerce without the consent of Congress, except as may be
necessary to pay the costs of their inspection laws. 6

The Constitution requires that “revenue” bills originate in the House
of Representatives, but allows the Senate to “propose or concur” with
amendments. 7 By judicial construction, the term “revenue bill” em-

I. /hid.
Ibid., Art. VII

3. Ibid., Art. I, ss. 2, 8 and 9.
4. Pollock v. Farmers' Ijoan & Trust Co., 157 U S. 429 (1895), 158 U.S. 601 (1895).
5. U.S. Const., Art. 1, s. 9.
6. Ibid., Art. I, s. 10; Woodruff v. Parham, 75 U.S. 123 (1869); Hooven & Allison Co. v. Evan, 324 U S 652

(1945).

7. U.S. Const., Art. I
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braces only bills imposing taxes. 1 A bill which merely creates revenue
incidentally is not a “revenue bill.”2 The power of the Senate to amend
a “revenue bill” received from the House of Representatives includes
that of substituting a wholly different tax bill. 3 Revenue measures may
be passed by simple majority votes of the two branches of Congress,
unless they are vetoed by the President.

Complex constitutional rules govern the taxation by the federal
government of the states and their instrumentalities, and vice versa. In
its landmark decision of 1819 in McCullough v. Maryland, 4 the United
States Supreme Court, speaking through Chief Justice John Marshall,
invalidated a Maryland statute which imposed a stamp tax on notes of
federally-chartered national banks, upon the grounds that the tax was
repugnant to the Supremacy Clause of the Federal Constitution. s The
Court declared

That the power to tax involves thepower to destroy; that the
power to destroy may defeat and render useless the power to
create; that there is a plain repugnance, in conferring on one
government a power to control the constitutional measures of
another, which other, with respect to those measures, is de-
clared to be supreme over that which exerts the control, are
propositions not to be denied.

The reverse of this judicial principle is thatCongress may not use the
federal taxing powers, or other federal powers, in ways which would so
impair the sovereignty of the states within the federal system as to
inhibit the performance oftheir “essential” and traditional functions.*

Intent of Constitutional Fathers. After extended debate, the au-
thors of our Federal Constitution concluded that the new federal
government should possess those powers of taxation and expenditure
inherent in national sovereignty, with but few limitations. Their inten-
tion that thosenational powers ought not to be narrowly confined was

Broad Construction of Tax and Spending Powers

Storey. L. J.. Commentaries on the Constitution of the United States, Boston, Mass., 1833, s. 880.
/hid.. Twin City National Bank v. Neheker, 167 U.S. 196 (1897).

3 Flint v. Stone Tracy Co., 220 U.S. 107 (1911); Rainey v. U.S., 232 U.S. 310 (1914).
4 17 U.S. 316 (1819).
5 “1 his Constitution, and the of the United States which shall be made in Pursuance thereof.. .shall be
the Supreme Law of the Land” (Art. VI. Clause 2).
6. Collector v. Day, 78 U.S. 113 (1871); Helvering v. Gerhardt, 304 U.S. 405 (1938).
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emphasized by Alexander Hamilton, writing in The Federalist as
follows:

...Constitutions of civil government are not to be framed
upon a calculation of existing exigencies, but upon a combina-
tion of those with the probable exigencies of ages, according to
the natural and tried course of human affairs. Nothing, there-
fore, can be more fallacious than to infer the extent of any
power, proper to be lodged in the national government, from
an estimate of its immediate necessities. There ought to be a
CAPACITY to provide for future contingencies as they may
happen; and as these are illimitable in their nature, it is impos-
sible safely to limit that capacity... l

Turning specifically to the issue of limiting taxation, Hamilton went
on to stress that

...The conclusion is, that there must be interwoven, in the
frame of the government, a general power of taxation, in one
shape or another.

Money is, with propriety, considered as the vital principle of
the body politic; as that which sustains its life and motion, and
enables it to perform its most essential functions. A complete
power, therefore, to procure a regular and adequate supply of
it, as far as the resources of the community will permit, may be
regarded as an indispensable ingredient in every constitution.
From a deficiency in this particular, one of two evils must
ensue: either the people must be subjected to continual plund-
er, as a substitute for a more eligible mode of supplying the
public wants, or the government must sink into a fatal atrophy,
and, in a short course of time, perish. 2

In speaking of “plunder,” Hamilton referred to the excessive and
economically damaging use by government of those taxing powers
remaining to it under any constitutional scheme denying it access to a
broad range of taxes. Hamilton compared the sweeping tax powers
accorded to the states by their constitutions with the very narrow
revenue-raising authority allowed to Congress under the Articles of
Confederation, to illustrate his point. He feared an excessive use of
excises, damaging to commerce and fostering an unequal distribution
I. The Federalist , No 34 (Hamilton), The Modern Library, Vol. 139, Random He
New York, N.Y., 670 pp., at pp. 204-205.

The Federalist, No 30 (Hamilton), pp. 182-
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of tax burdens, if the federal government were limited to those taxes
only. In the final analysis, he argued, the very nature of life and of
government is such that there are costs which have to be financed if the
safety, welfare and property of a civilized society are to be assured. 1

Opponents of the “indefinite” power of taxation conferred on Con-
gress by the Constitution charged that it would enable the federal
government to usurp the autonomy of the states by preempting or
dominating the revenue sources on which they depended. They feared
runaway federal taxation which would burden commerce and the
people.

To these complaints Hamilton replied that the people are to be
protected against possible abuses ofthe tax and spending powers of the
federal government, by the operation of the political process within the
framework of the separation and sharing of powers ordained by the
Constitution.

Hamilton’s interpretation of the tax powers of the federal govern-
ment has been incorporated fully into judicial case law by the United
States Supreme Court. 2 To date, neither Congress nor the Court have
had an occasion to define the outer limits of the federal spending
power. The only significant limitations to be imposed by the Court on
federal spending have been confined to civil rights cases in which
particular taxes or expenditures were deemed to have infringed liber-
ties secured to the people by the Bill of Rights. 3 For the most part,
challenges to federal expenditures have been turned aside by the
United States Supreme Court on the grounds that those outlays related
(a) to the “general welfare” of the nation in respect to which Congress
may legislate, 4 or (b) to subjects within the scope of the constitutionally
enumerated powers of Congress. 5

Broad Use of Federal Powers ofTaxation and Spending. From the
earliest days of the Republic, Congress has used its powers of taxation
and appropriation for purposes going far beyond the mere provision of
funds to pay operating and capital outlay costs of the federal govern-
ment and to finance aid to the states and their political subdivisions.

The first important “non-revenue” use of the federal tax power arose
in the Tariff Act of 1789, which imposed a protective tariff on a few
selected imports, to benefit Northern manufacturers who were threat-

I The Federalist , No. 35 (Hamilton).
2. United States v. Butler, 297 U.S. 1 (1936); Cleveland v. United States. 323 U.S. 329 (1945).
3. U.S. Const., Amends. 1 to VIII; Everson v. Board of Education, 330 U.S. I. 15-16 (1947).
4. U.S. Const., Art. I, s. 8. Clause 1.
5. Pacific Railway Cases, 127 U.S. I (1888); United States v. Gettysburg Electric Railway, 160 U.S. 668(1896):
Smith v. Kansas City Title C0.., 255 U.S. 180 (1921); United States v. Butter, 287 U.S. I (1936).
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ened by foreign competition in the domestic market. When a flood of
imports from Great Britain and Continental Europe after the War of
1812 posed a new hardship for America’s industries, Congress re-
sponded with the Tariff Act of 1816applying the protectionist princi-
ple on a broad basis; the rapid development of the nation’s own
Industrial Revolution was deemed imperative to the preservation of
the independence and welfare of the Union. Thereafter, protective
tariffs were a major political issue, and a key feature of the federal
revenue system, reaching their apex in the Smoot-Hawley Tariff of
1930. Until the Civil War, customs provided the federal government
with most of its tax revenues; Congress rarely assessed its costs directly
upon the states. Major reliance on internal revenue excises did not
occur until the Civil War Era.

Congress has used the federal tax power to suppress or discourage
activities which it has deemed undesirable, but which it felt unable to
outlaw directly at the time for constitutional or political reasons. To
drive state-chartered banks out of the business of issuing banknotes,
Congress in 1866 imposed a 10%federal excise on those state-author-
ized issues. “Suppressive” excises have been levied by Congress on
opium (1890), oleomargarine colored to look like butter (1902), poi-
sonous matches (1914), the net profit of companies employing child
labor (1919), and the possession of machine guns and sawed-off short-
guns (1934). Except in the instance of the Child Labor Tax, 1 the
constitutionality of these levies has been sustained by the United States
Supereme Court as falling within the power of Congress to levy taxes
and to regulate interstate commerce and the currency .

In addition to their use as revenue-raising measures, certain excises
imposed by Congress during wartime have had, as an objective, the
limitation of certain types of consumer purchases, in order to conserve
resources required for the war effort. In addition, Congress has utilized
corporate excess profits taxes, and steeply graduated corporate and
personal income tax rates, to pay for the war, and to discourage
profiteering, during the First and Second World Wars and the Korean
War. The corporate excess profits tax was also levied during the Great
Depression for social and economic reasons. Similar uses of the federal
tax power are now being applied by Congress, in the wake of the Arab
Oil Boycott of 1973, to ease the national energy crisis by measures

I. L'.S. Stats, at Large, Vol XL, p. 1138, s. 1200(1919). This act was invalidated by the United States Supreme
Court on thegrounds that thestates alonecould regulate or prohibit childlabor within their frontiers, under the
X Amendment. Bailey v. Drexel Furniture Co

.,
259 U.S. 20 (1922).
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designed to encourage energy production and conservation within the
United States, and to penalize wasteful uses of energy. 1

Use of the federal tax and spending powers for contracyclical pur-
poses in the management of the national economy, and for the pur-
poses of income redistribution, became possible with the ratification in
1913 of the XVI Amendment authorizing Congress to impose income
taxes, and with the Budget and Accounting Act of 1921. The latter
statute established an executive budget for the federal government for
the first time, and made fiscal planning possible at the federal level.

Actual use of the tax and spending powers of the federal government
for contracyclical purposes did not gain wide acceptance until the
onset of the Great Depression of 1929-39. During the last years of the
Hoover Administration, income taxes were reduced (1930) and the
Reconstruction Finance Corporation created (1932) in an effort to
stimulate the economy. Contracyclical policies became permanent in
the Administration of President Franklin D. Roosevelt (1933-45),
until the New Deal Era was disrupted by World War 11. Since the end
of that conflict, the management of federal taxation, expenditures and
deficits for contracyclical and other purposes has been accepted as
normal by subsequent Administrations and Congresses, and pursued
with varying degrees of wisdom, success and failure.

The procedures for budgeting and appropriating federal funds are
regulated by the constitutional provisions discussed above, and by the
Congressional Budget Act of 1974, as amended. 2 The latter measure
directs the President to submit annually his budget proposals to Con-
gress for the coming fiscal year which begins on October Ist, and
regulates Congressional action thereon. These procedures are outlined
below by the Federal Office of Management and Budget in its discus-
sion of the Fiscal 1980 budget proposed to Congress by President
James E. Carter in 1979;

The budget sets forth the President’s proposed financial plan
of operation for the Federal Government for the upcoming
fiscal year and planning ceilings for the two subsequent fiscal
years. In raising and spending tax revenues, the Federal Gov-

Federal Budgetary and Appropriation Processes

I. Energy Tax Act of 1978 (P.L. 95-618).

2. P.L. 93-344 (1974); «8 Stat. 297; 31 U.S.C. 1302-1253
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ernment allocates resources between the private and public
sectors of the economy. Within the public sector, the allocation
of budget resources among individual programs reflects the
priorities that are determined through the interaction of the
President, the executive branch agencies, and the Congress.
The budget process is thus a crucial focus for the determination
of national priorities. This section describes that process, and
its four interrelated phases: (1) executive formulation and
transmittal, (2) congressional action, (3) budget execution and
control, and (4) review and audit.

Executive formulation and transmittal. The President’s
transmittal of his budget proposal to the Congress is the result
of many months of planning and analysis throughout the
executive branch. Formulation of this budget, transmitted to
the Congress in January 1979, began in the spring of 1978.
Each spring, policy issues are identified, budget projections are
made, and preliminary program plans are presented to the
President In preparing for the 1980 Budget, a zero-based
review (ZBB) of the entire budget was conducted.

The President reviews the budget projections in the light of
the eonomic outlook and establishes general budget and fiscal
policy guidelines for the fiscal year, that begins over a year
later, and, under the new multi-year budget planning system,
for the two fiscal years beyond Tentative policy determina-
tions for the budget year and multi-year planning ceilings for
the following two years are then given to the agencies as
guidelines for the preparation of their budgets.

In the summer, agencies formulate their zero-based requests
which are reviewed in detail in the fall by the Office of Manage-
ment and Budget and presented to the President in the context
of overall fiscal policy issues The budget transmitted to Con-
gress thus reflects the President’s recommendations for exist-
ing and proposed programs, as well as total outlay and receipt
levels appropriate to the state of the economy. Supplemental
budget requests and amendments may be submitted later to
cover unanticipated needs.

As a result of the Congressional Budget Act of 1974, the
President must update this budget on or before April 10 and



HOUSE No. 6743 [June80

July 15, taking into account newly enacted legislation, new
executive branch recommendations, and new economic as-
sumptions. The act also requires him to transmit current serv-
ices estimates for the upcoming fiscal year. These estimates
represent the budget authority and outlays required to con-
tinue existing programs in the upcoming fiscal year without
any policy changes, thereby providing a base to compare pro-
gram initiatives against current spending levels. Current serv-
ices estimates for fiscal year 1980 are transmitted with the
President’s budget.

Congressional action. The Congress begins its formal
review of the President’s budget proposals in January. Before
considering appropriations for a specific program, the Con-
gress first enacts legislation to authorize agency programs and
provide guidance on funding levels.

Many programs, such as social security and interest, are
authorized indefinitely or for several years; other programs,
such as education, health, nuclear energy, defense procure-
ment, and foreign affairs, require annual authorization. The
granting of budget authority usually is a separate, subsequent
action to program authorization. In many cases, budget au-
thority becomes available each year only as voted by the Con-
gress. In other cases, the Congress has voted permanent budget
authority, under which funds become available annually with-
out further congressional action.

Under procedures mandated by the Congressional Budget
Act of 1974, the Congress considers budget totals prior to
completing action on individual appropriations bills. The act
requires that the House and Senate Budget Committees receive
reports on budget estimates from the other congressional com-
mittees by March 15, and a fiscal policy report from the
Congressional Budget Office by April 1. By May 15, the Con-
gress adopts a concurrent resolution containing budget targets.
By September 15, the Congress completes action on setting
budget ceilings, and by September 25, the Congress completes
action on any required reconciliation bill or resolution.

Congressional consideration of requests for appropriations
and for changes in revenue laws are considered first in the
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House of Representatives, where the Ways and Means Com-
mittee reviews proposed revenue measures and the Appropria-
tions Committee studies the proposals for appropriations.
These committees then recommend the action to be taken by
the House of Representatives. After the appropriation and tax
bills are approved by the House, they are forwarded to the
Senate, where a similar process is followed. In case of disagree-
ment between the two Houses of Congress, a conference com-
mittee (consisting of Members of both bodies) resolves the
issues and submits a report to both Houses for approval.
Measures are then transmitted to the President, in the form of
an enrolled bill, for his approval or veto. When appropriation
action is not completed by the beginning of the fiscal year, the
Congress may enact a “continuing resolution” to provide au-
thority so that the agencies affected may continue operations
until their regular appropriations are approved.

Budget Execution and Control. Once approved, the
budget becomes the financial plan for the operations of agen-
cies during the fiscal year. Most budget authority and other
budgetary resources are made available by the Office of Man-
agement and Budget under an apportionment system designed
to assure the effective and orderly use ofavailable authority.

The Impoundment Control Act of 1974' provides that the
executive branch, in regulating the rate of spending, must
report to the Congress any deferrals or proposed rescissions of
budget authority that is, any effort through administrative
action to postpone or eliminate spending authorized by law.
Deferrals, which are temporary withholdings of budget au-
thority, cannot extend beyond the end of the fiscal year, and
may be overturned by either House of Congress at any time.
Rescissions, which permanently cancel existing budget author-
ity, must be enacted by the full Congress. If Congress does not
approve a proposed rescission the withheld funds must be
made available for obligation.

Review and Audit. Individual agencies are responsible for
assuring that the obligations they incur and the resulting outlays

I. P.L. 93-344 (1974); 88 Slat. 333-337; 31 U.S.C. 1401-1407.
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are in accordance with the laws and regulations. The Office of
Management and Budget reviews program and financial re-
ports and the General Accounting Office, a congressional
agency, regularly audits, evaluates, and reports on Federal
programs. In addition, offices of Inspectors General have been
established by law in 12 major departments and agencies.
Essential features of the legislation creating these offices have
been extended by administrative action to the rest of the execu-
tive branch. This is expected to reduce substantially the
amount of fraud, waste, and inefficiency in Government, and
assure that programs achieve their intended purposes...

Relation of Budget Authority to Outlays. Not all of the
new budget authority for 1980 will be obligated or spent in that
year.

Budget authority for most major trust funds is equal
to receipts and is used as needed for purposes specified
by law.

Budget authority for most major construction and
procurement programs covers the estimated full cost of
projects at the time they are started, although the out-
lays will occur over a number of years as work on the
projects progresses.

Budget authority for many loan and guarantee (or
insurance) programs also provide financing for a peri-
od of years or constitutes a contingency backup.

Budget authority for Government-sponsored enter-
prises is provided at their origin to be used for general
capital purposes over several years.

As a result of these factors, a large amount of budget author-
ity carries over from one year to the next. Most is earmarked
for specific uses and is not available for any other program. 1

Expenditures and Revenues of the Federal Government
General Fiscal Background

Growth of Federal Government. In its first regular fiscal year, 1792,

Execulive Office of thePresident. Office of Management and Budget, The UnitedStates Budget in Brief -

Fiscal Year 1980. Washington, D.C., U.S, Government Printing Office. January 22, 1979, 88 pp.; at pp. 65-69.
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the federal government had few functions to perform for a nation of 3.9
million inhabitants living in a largely agrarian and seafaring society,
then standing only on the threshold of the Industnal Revolution.
Federal financial operations approximated in scale those of a medium-
sized modern municipality. To perform its functions in 1792, the
federal government employed slightly under 4,800 civilian employees,
expended $5.08 million, collected revenues of $3.67 million, and sus-
tained a deficit of $1.41 million. The national debt, including the
federally-assumed Revolutionary War debts of the 13 original states,
amounted to only $80.35 million.

The passage of two centuries saw the territory of the nation increase
three-fold, while the settlement of new lands, industrialization and
urbanization brought with them a 55-fold growth in population to an
estimated 220 million by 1979. The scope and complexity of federal
services changed to meet the demands of a vastly changed social and
economic order, and the nation’s new role as a superpower. In the fiscal
year 1980, the number of full-time federal civilian employees will total
1.89 million, or 393 times as many as were retained in 1792. Federal

expenditures for fiscal 1980 for all activities except those of federally-
owned corporations are expected to equal $568.9 billion, against which
will be applied estimated revenues of $532.4 billion, leaving a deficit of
$36.5 billion. The national debt outstanding in the fiscal year 1980 is
estimated at $882.6 billion. 1

Surplus vs. Deficit Finance. Deficit spending by the federal govern-
ment has occurred since the early days of the republic. Such deficits
arose during 89 of the 189 fiscal years commencing with the first
“normal” fiscal year, 1792,2 and running through the current 1980
fiscal year, as indicated below;

No. of Fiscal Years With
Fiscal Years Surplus Deficit
1792-1841 (50) 35 15
1842-1891 (50) 37 13
1892-1941 (50) 22 28
1942-1980 (39) _6 _33

Totals 100 89
I. Executive Office of the President, Office of Management and Budget, The United Stales Budget in Brief
Fiscal Year 1980. supra; U.S. Census Bureau.
2. The first fiscal period was 1789-91, when the federal government was getting established. Separate data for
years falling within that period are not available. During it, federal revenues exceeded federal expenditures.
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Prior to the Civil War, deficits incurred by the federal government

were occasioned by wartime costs, by losses of customs revenue caused

by the disruption of American trade with Europe during the French
Revolution and Napoleonic Wars, and by revenue shortfalls attributa-
ble to economic slumps (“panics”) at home. The Civil War caused very
large deficits ranging from a “low” of $25 million in 1861 to a maxi-
mum of $963.8 million in 1865. The nation’s first “billion-dollar defi-
cit” was experienced in 1918 ($9.03 billion). The Great Depression
ushered in the era of contracyclical finance, involving the conscious use

of deficit finance as a tool of long-term federal fiscal management.
These deficits were further enlarged by the borrowing of money to

finance the nation’s effort in World War 11, the Cold War, the Korean
War, and the Vietnam War.

Of the 89 fiscal years in which deficits were experienced by the
federal government, nearly half (44) followed the Crash of 1929, with
magnitudes as indicated below: 1

Smallest Deficit Largest Deficit
Economic Period FY Amount (Billions) FY Amount (Billions)

Great Depression (1929-39) 1931 S 0.46 1936 S 4.42
World War II (1940-45) 1941 5.01 1943 54.88
Korean War (1950-53) 1952 1.51 1953 6.53
Vietnam War (1964-75) 1965 1.59 1975 45,18
Post Vietnam (1976-80) 1979 27.70 1976 66.43

Federal revenues exceeded federal expenditures in only six years
following the Great Depression (1947, 1948, 1956, 1957, 1960, and
1969), the largest surplus being reported for the fiscal year 1948 ($l2
billion). The more modest surplus of the fiscal year 1969 was $3.23
billion.2

Federal Government Expenditures, 1958-80
Expenditure Growth. The following Table 3 presents data as to the

annual “budget outlays” of the federal government for the 23 fiscal
years 1958 through 1980,as reported by the Office of Management and
Budget (OMB) of the Executive Office of the President. 3 Under this
method of reporting federal expenditures as “budget outlays,” all
expenditures are included except certain “off-budget outlays” or ex-
penditures of organizational entities owned in whole or in part by the

1. Executive Office of the President. Office ofManagement and Budget, The United States Budget in Brief
Fiscal Year I9SO. supra., at p. 85.
2. /hid.
3. /hid
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federal government. The latter off-budget outlays during the past
seven fiscal years have risen nearly twelve-fold, from $O.l billion in
fiscal 1974 to an estimated $l5 billion by fiscal 1980.

The federal budget outlay and revenue datapresented in this chapter
for fiscal 1980 are confined to the sums appearing in the President’s
budget as proposed to Congress in March of 1979. The sums initially
appropriated by the Congress are expected to be increased, and
changed through September 11, 1979 by supplementary appropria-
tions occasioned by the domestic economic situation and crises abroad
as the fiscal year progresses.

Budget outlays of the federal government have increased 588.7%,
from $82.6 billion in the fiscal year 1958 to an estimated $568.9 billion
for the fiscal year 1980. However, when these figures are recomputed in
terms of constant 1972 dollars, a less spectacular rise is recorded,
106.13%, from $141.9 billion in fiscal 1958 to $306.2 billion estimated
for fiscal 1980.

On a per capita basis, federal budget outlays in “actual” dollars
climbed 441.3% from fiscal 1958 ($472.54 per capita) to fiscal 1980 (an
estimated $2,558.00 per capita); but in “constant” 1972 dollars, only a
69.6% increase was registered on this score, from $811.78 per capita in
fiscal 1958 to $1,377.01 per capita in fiscal 1980. As a percentage of
gross national product (GNP), federal budget outlays during the 23
fiscal year period 1958-80 have fluctuated from a low of 18% in fiscal
1965 to a high of 22.6% in fiscal 1976, with an average annual share of
20.29 of the gross national product resulting. Over the 23 fiscal years,
budget outlays of the federal government have been increasing slowly
in these GNP terms.

As PercentIn 1972 Dollars 2Populationl In Actual Dollars2

Table 3. Federal Government Budget Outlays. Fiscal Years 1958-80

FY fMHtkms) Billions Per Capita Billions - Per Capita ofGNP
1958 174.8 $ 82.6 $ 472.54 $141.9 $ 811.78 18.7S 82.6 $ 472,54 $141.9 $ 811.78 18.7
1959 177.8 92.1 517.99 153.9 865.57 19.5
1960 180.6 92.2 510,52 150.8 834.99 18,5
1961 183,6 97.8 532.67 157.1 855.66 19.2
1962 186,5 106,8 572.65 168.7 904.55 19.5
1963 189.2 111.3 588.26 170.7 902.21 19.3
1964 191.8 118.6 618.35 177.4 924.92 19,2
1965 194.3 118,4 609.36 173.3 891.91 18.0
1966 196.5 134.7 685.49 187.9 956.23 18.7
1967 198.7 158.3 796.67 212.1 1,067.43 20.4
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Population i In Actual Dollars'- In 1972 Dollars' As Percent

FY (Millions) Billions Per Capita Billions Per Capita of GNP
/- j i ivmiiunsj unnvu - — r i

1968 200.7 178.8 890.88 229.5 1,143.49 21.5
1969 202.6 184.5 910.66 223.1 1,101.18 20.4
1970 204.8 196.6 959.96 220.8 1,078.12 20.5
1971 207.0 211.4 1,021.25 223.0 1,077.29 20.7
1972 208.8 232.0 1,111.11 232.0 1,111.11 20.9

1973 210.4 247.1 1,174.42 233.2 1,108.36 20.0
1974 211 '9 269.6 1,272.29 231,9 1,094.38 19.8
1975 213.5 326.2 1,527.86 253.5 1,187.35 22.4
1976’ 215.1 366.4 1,703.39 266.6 1,239.42 22.6
1977 217.3 402.7 1,853.19 272.7 1,254.94 22,0

1978 219.0 450.8 2,058.44 283.2 1,293.15 22.1
1979 220.7 493.4 2,235.61 284.1 1,287.26 21,6
1980“ 222.4 568.9 2,558.00 306.2 1,377.01 22.2

1. Population data is for calendar years. Figures for 1960 and 1970 are actual counts reported by the 0. S,

Census Bureau, based on the decennial federal census. The population figures forother years prior to 1979 are
estimates by the U. S. Census Bureau, while those for 1 979 and 1980 are projections based on the average annual
increase in estimated population since 1970 as computed by the Legislative Research Bureau.

2, The data for the fiscal years starting with 1976 has been revised toinclude theexchangestabilization fund in
the unified budget instead of with the off-budget federal entities. The budget totals have been adjusted
retroactively, starting with 1975.
3. In 1976, there was a'Transition quarter"(July I - September 30, 1976)between fiscal years 1975and1977,
resulting from the change from a July Ist June 30th fiscal year to an October Ist - September 30lh fiscal
year The above table does not show the $94.7 billion of budget outlays incurred during that 3-month
"transitional quarter."

4. Estimated on basis of budget proposed by President Carter. Adjusted to showhis budgetrevisions of March
1980
Source Executive Office of the President, Office of Management and Budget, The United Slates Budget in

Brief Fiscal Year 1980. Washington,D.C.. U.S. Government Printing Office. January 22. 1979,88
pp. Part V, at pp. 70-85. Data will not tally exactly, due to rounding.

Distribution of Federal Budget Outlays by Function. From year to
year, the federal government alters the respective “shares” of its budget
outlays committed to each of its functions to reflect changing domestic
priorities, federal economic policies, and the demands of peace or war
abroad. This is illustrated for three fiscal years by Table 4, which
utilizes data published by the OMB. The first of the three fiscal years,
1970, reflects the Vietnam War, then in progress. The second year,

fiscal 1978, is a peacetime year, and the most recent fiscal year for
which actual budget outlay data is available at this time. Estimated
data only is presented for the third fiscal year, 1980, based on the
President’s budget requests of January 22, 1979.

Table 3. (Cont.)
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From the fiscal years 1941 through 1973, expenditures for national
defense commanded the largest share ofannual federal budget outlays,
due to the demands of World War 11, the Korean War, the Vietnam
War, and the Cold War. Thus, as Table 4 indicates, national defense
costs preempted $78.6 billion (39.98%) of total federal budget outlays
of $196.6 billion in fiscal 1970, when the Vietnam War was in progress.
However, in the fiscal year 1974, for which federal budget outlays
totalled $269.6 billion, spending on the armed forces ($77.8 billion, or
28.85% of total budget outlays) was reduced to second place by rising
expenditures on income security ($84.4 billion, or 31.3% of such total
outlays). The heading “income security” embraces payments for social
security, pensions of federal employees, food stamps, unemployment
compensation, and income tax credits for low-income workers.

As Table 4 reveals, based on President Carter’s original January
1980 budget message, public health programs, natural resources pro-
grams, environmental protection, and general purpose fiscal assistance
have been increasing as percentages of total federal budget outlays
annually since 1970, while declines have been registered in spending for
veterans’ benefits and services, transportation, and the totality of
functions listed under the “all other” heading.

The data for outlays on general purpose fiscal assistance abbrevi-
ated in Table 4 as “general fiscal aid” consist mostly of the revenue-
sharing funds paid to states, territories, and their political subdivisions

Table 4. - Comparison of Federal Government Budget Outlays by
Function

(Based on President’s Budget Message of January 1980)
Actual Estimated (Jan. 7i>j

Fiscal Year 1970 Fiscal Year 1978 Fiscal Year 1980
Function Billions Percent Billions Percent Billions Percent

National defense S 78.6 39.98 $105.2 $23.34 $125.8 23.66
Income security 43.1 2192 146.2 32.43 179.1 33.69
Debt interest 18.3 9 31 44.0 9.76 57,0 10.72
Health 13.1 6.66 43 7 9.69 53.4 10.05
Education and

social services' 8.6 4.37 26.5 5.88 30.2 5.21
Veterans programs 8.7 4.43 19.0 4.21 20.5 3.86
Transportation 7.0 3.56 15.4 3.42 17.6 3.31
Natural resources

and environment2 3.1 1.58 10.9 2.42 11.5 2.16
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Table 4. (Corn.)

Actual Estimated (Jan. 79,
Fiscal Year 1970 Fiscal Year 1978 Fiscal Year 1980

Function Billions Percent Billions Percent Billions Percent

General fiscal aid 0.5 0.25 9.6 2.13 8.8 1.66

Allother 15.16 7.94 30.3 6.72 27.7 5.21
Total $196.6 100.00 $450.8 100.0 $531.6' 100.00

I. Includes educational, training, employment, and social services.

Includesconservation and development of natural resources, management of federal funds, wildlife protec-
n, historic site preservation, parks, and environmental protection programs.

3. By September 1979, this Januaryestimate total of $531.6 billion had been increased to $543.3 billion, but the
detailed breakdown of the latter total into the categories listed above was not immediately available.
Source. Executive Office of the President, Office of Management and Budget, The United States Budget in

Brief Fiscal Year 1980. Washington,D.C., U.S. Printing Office, January22,1979,88 pp.;Table2,
at pp. 72-73. Data will not tally exactly, due to rounding.

under the State and Local Fiscal Assistance Act of 1972 1 and acts
extending that program. Of the $9.6 billion of general purpose fiscal
assistance outlays in the budget for fiscal 1978, $6.8 billion (70.83%)
represented revenue-sharing. For fiscal 1980, revenue-sharing sums
are expected to increase slightly to $6.9 billion (78.4% of general
purpose fiscal assistance). The remainder of the budget outlays for
general purpose fiscal assistance consists of federal payments to the
District of Columbia for general government, and federal loan guaran-
tees to financially troubled local governments (notably, New York
City).

The “lion’s share” of annual federal budget outlays are classified as
“relatively uncontrollable” by the OMB, which defines “controllabili-
ty” in terms of

... the ability of the President to control budget authority or
outlays during a fiscal year without changing existing substan-
tive law. The concept “relatively uncontrollable under current
law” includes outlays for open-ended programs and fixed
costs, such as interest on the public debtand social security and

I P.L. 92-512.
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veterans benefits, and outlays to liquidate (pay for) prior year
obligations. l

In the three fiscal years discussed above, the net relatively uncontrol-
lable portion 2 of federal budget outlays was 62.8% in fiscal year 1970,
73% in fiscal year 1978 and 75% in fiscal year 1980.3

Federal Revenues, 1958-80
As in the instance of its expenditures (outlays), the federal govern-

ment reports its receipts on “budget” and “off-budget” bases. “Budget
receipts” are defined by the OMB as

Money, net of refunds, collected from the public by the
Federal Government through the exercise of its governmental
or sovereign powers, as well as gifts, contributions, and premi-
ums from voluntary participants in Federal social insurance
programs closely associated with compulsory programs. Ex-
cluded are amounts received from strictly business-type trans-
actions (such as sales, interest or loan repayments) and pay-
ments between Government accounts. 4

The latter “off-budget” receipts include those of entities owned in
whole or in part by the federal government, which derive revenues
from user fees and charges and other operational earnings not classi-
fied as “budget receipts.”

Table 5 shows the budget receipts of the federal government, by
source, for six selected fiscal years, 1958, 1963, 1968, 1973, 1978 and
1980. Data for fiscal 1980 is as estimated by the OMB in the President’s
budget message of January 1980; in March of 1980, he submitted a
revised budget in which these estimated receipts were raised to $532.4
billion. In “actual dollar” amounts, federal budget receipts rose 545.6%
to $79.6 billion in fiscal 1958 to an estimated $513.9 billion in fiscal
1980. When these actual dollar amounts are translated into constant

1. Executive Office of the President, Office of Management and Budget, The United States Budget in Briej
Fiscal Year 1980, supra , pp. 86-87.
2. Total relatively uncontrollable outlays minus the undistributed employer share of employee retirement
contributions.
3. Tax Foundation, Inc., Facts and Figures on Government Finance , 20th ed.. Washington, D.C., 1979. 288
pp.; Table 71, at p. 88.
4. Executive Office of the President, Office of Management and Budget, The United States Budget in Brief
Fiscal Year 1980. supra , p. 86.
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1972 dollars, a less dramatic rise of 102.3% is recorded, from $136.7
billion in fiscal 1958 to $276.6 billion in fiscal 1980. Total federal
budget receipts have risen from 18% of the gross national product
(GNP) in fiscal 1958 to 20.5% of the GNP in fiscal 1980.

Since 1958, revenues from the federal personal income tax, as a
percentage of total federal budget receipts, have climbed from 43.72%
to an estimated 45.22% in fiscal 1980. On a per capita basis, the burden
of the federal income tax in actual dollars has soared 428.93%, from
$199.08 in fiscal 1958 to an estimated $1,053.06 in fiscal 1980; in
constant 1972 dollars, this represents a change of65.77% from $341.99
to $566.94 per capita during that period. As a percentage of the GNP,
personal income taxes rose from 7.8% in fiscal 1958 to an estimated
9.3% in fiscal 1980. Federal revenues from income-based employment
taxes have increased dramatically as a percentage of total federal
budget receipts, from 10.80% in fiscal 1958 to an estimated 31.64% in
fiscal 1980, largely as a result of changes in social security, unemploy-
ment, and related “contributions” and taxes in recent years. Revenues
from the personal income tax and employment taxes have been bal-
looned by inflationary pressures, as taxpayers have received cost-of-
living increases in their salaries, wages and other income, forcing them
into higher tax brackets. Less dramatic increases are noted for the
fiscal years 1958-80 in customs collections, which, as a percentage of
total federal budget receipts, nearly doubled from 0.88% to 1.58%.

Corporation income tax revenues, as a percentage of total federal
budget receipts, dropped significantly from 25.52% in fiscal 1958 to
13.96% in fiscal 1980, while excise tax revenues declined from 10.68%
to 4.13% of those receipts during that period. Lesser drops occurred in
the percentages of other sources of federal budget receipts.

Table 5. Federal Budget Receipts by Source. Fiscal years 1958-80
(Based on President’s Budget Message of January 1980)

A. Receipts in Dollars (Billions)

Estimate
Actual Collections for Fiscal Years FY

Revenue Sources 1958 1963 1968 1973 1978 1980
Personal Income Tax $34.8 $47.6 S 68.7 $103.2 $lBl.O $234.2
Corp. Income Tax 20.1 21.6 28.7 36.2 60.0 71.5
Employment Taxes
Excises

8.6 14.9 27.3 54.9 117.7 162.6
8.5 9.9 14.1 16.3 18.4 21.2
0.7 1.2 2.0 3.2 6.6 8.1Customs
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Table 5. (Cont.)

A. Receipts in Dollars (Billions)
Estimate

Actual Collections for Fiscal Years FY
Revenue Sources 1958 1963 1968 1973 1978 1980

Estate, Gift Taxes 1.4 2.2 3.0 4.9 5.3 5.7
AllOther 5.5 9.1 9.8 13.5 13.0 10.6

Total $79.6 $106.5 $153.6 $232.2 $4023) $513.9

B. Percentage Distribution of Receipts by Source

Personal Income Tax 43.72% 44.69% 44.73% 44.44% 45.02% 45.57%
Corp. Income Tax 25.25 20.29 18.69 15.60 14.93 13.91
Employment Taxes 10.80 13.99 17,77 23.64 29.28 31.64
Excises 10.68 9.29 9.18 7.02 4.58 4.13
Customs 0.88 1.13 1.30 1.38 1.64 1.58
Estate Gift Taxes 1.76 2.07 1.95 2.11 1.32 1.11
All Other 6.91 8.54 6.38 5.81 3.23 2.06

Total 100.00% 100.00% 100.00% 100.00% 100.00% 100.00%

C. Selected Statistics
Per Capita Share:
Personal Income Tax $199.08 $251.58 $342.30 $ 490.49 $ 826.48 $1,053.06
All Budget Receipts 455.38 562.90 765.32 1,103.61 1,835.62 2,310.70

Percent of Gross
National Product:
Personal Income Tax 7.8% 8.3% 8.3% 8.3% 8.9% 9.3%
All Budget Receipts 18.0% 18.5% 18.5% 18.8% 19.7% 20.5%

Source: Executive Officeof the President, Office of Management and Budget, The United States Budget in
Brief Fiscal Year 1980, Washington,D.C.. U.S. Government Printing Office, January22, 1979. 88
pp.; Part V, Table 6, at p. 83. Data will not tally exactly, due to rounding.

In terms of their respective rates of growth as summarized below, it
can be seen that federal budget receipts for the fiscal years 1958
through 1980 have failed to grow at a rate equal to or exceeding the rate
of growth in federal budget outlays. The latter have outgrown the
former by about 32% in “actual dollars” and 3.8% in constant 1972
dollars, according to data in the President revised budget figures of
March 1980:

Unequal Growth of Federal Budget Outlays and Receipts
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Percent

Increase
Fiscal 198(1

(Billions)
Fiscal 1958

(Billions)

Budget Outlay
588.70
115.78

$568.9

$306.2
$ 82.6
$141.9

Actual Dollars

1972 Dollar;

Budget Receipts
Actual Dollars

1972 Dollars

$532.4

$289.6

568.84
111.85

$ 79.6
$136.7

Budget Deficit
1,158.62

236.73
$ 36.5
$ 16.5

$ 2.9
$ 4.9

Actual Dollars
1972 Dollars

In consequence, budget deficits have been growing at a faster per-
centage rate than either budget outlays or budget receipts.

Pressures to Limit Federal Taxation and Spending
Early Controversies over Federal Surpluses and Deficits

In the Nineteenth Century, issues of allegedly “excessive” federal
taxes and expenditures were addressed on a selective, case by case basis
by the President, Congress and the general public. The scope of federal
operations was modest, except in wartime, and more often than not,
the federal fiscal year ended with a surplus. The prevailing laissez-faire
political and economic ethic held that the federal government should
do somewhat better than living within the annual budget and revenues
authorized by Congress; and except for the protective tariff, federal
taxes were held at those levels determined by Congress to be no more
than was necessary to finance the limited range of programs and
traditional services approved by it. During the Civil War and the
Spanish-American War, existing federal excises were increased, and
new ones imposed, to finance war expenditure. Once the emergency
ended some of these taxes were repealed altogether and others were
reduced —though not necessarily to prewar levels.

In general, the problem faced by Congress was what to do with the
surplus, and what to do about the protective tariff which was usually
responsible for much of that surplus annually. Depending upon the
economic times and politcal circumstances, Congress applied treasury
surpluses in varying degrees to (a) “pork barrel” internal capital im-
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provements favored by its members in their districts, (b) pensions for
Union veterans of the Civil War, and Spanish-American War veterans,
which were demanded aggressively by the politically powerful veter-
ans’ organizations, and (c) the reduction of the national debt. The
Republican Party, which dominated the Presidency and Congress
during most of the period between 1861 and 1913, pursued conserva-
tive fiscal policies emphasizing (a) a stable currency, (b) debt reduc-
tion, and (c) reductions in federal taxes other than protective tariffs;
federal budgets were to be trimmed to fit available funds, rather than
vice versa. The Democratic Party, which controlled the executive
branch during the two terms of President Grover Cleveland (1885-89,
1893-97), favored more liberal monetary policies designed to benefit
the less prosperous sector of the urban population, and debt-ridden
farmers.

Protective tariffs were the focus of bitter struggles between protec-
tionist and anti-protectionist factions, with veterans’ organizations
favoring the former in the expectation that surpluses generated by
those taxes would be translated into pensions and other benefits for
war veterans. It was in 1890 that “Corporal” James Tanner of New
York, a leader of the Grand Army of the Republic, coined the historic
slogan, “God help the surplus revenue!” On the other hand, anti-pro-
tectionists, largely in the Democratic Party, blamed “high” prices of
domestic manufactures upon the “excessive” protection afforded do-
mestic industries by the tariff.

No significant interest in limiting federal taxation and spending by
constitutional or statutory means on a long-term basis was to emerge
at the national level until after the ratification in 1913 of the XVI
Amendment to the Federal Constitution, empowering Congress to
levy an income tax. 1 That measure was to pave the way for the
expansion of federal services, and the adoption of new federal fiscal
policies employing the large-scale use of federal taxation and expendi-
ture to achieve income redistribution, contracyclical management of
the economy, and social and economic change following the Crash of
1929.

The principal stimulus to movements to limit federal taxation and
Irritant Aspects of Federal Personal Income Tax

I. In 1863,Congress imposed a graduated income tax to finance Civil War expenditures. This tax. imposed at
graduated rates of 3% to 10%, was invalidated by the United States SupremeCourt in IB94asanimpermissible
direct tax not apportioned among the states by population. Pollack v. Farmers’ Loan and Trust Company. 158
U.S. 601 (1894).
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expenditures has come from the growth in recent years of voter dis-
content over the rising burden of the federal personal income tax,
especially as it has affected middle income families. The original
federal personal income tax law of 1913required tax payment by only
357,598 (0.36%) of the nation’s then 97.23 million inhabitants, at low
rates. In 1978, personal income tax returns were filed with the Federal
Internal Revenue Service by 87.38 million taxpayers, or 40% of the
national population then estimated at 219.03 million. The rapid escala-
tion in the rates at which the federal personal income tax was imposed
after 1936, and the effect of that rate structure upon real personal
income because of inflation, has greatly broadened the constituency of
advocates of tax limitation at the national level. Their prime targets
have been the rate structure, and the treatment of capital gains.

Rate Structure Changes. The Income Tax Act of 1913 imposed a
graduated tax on net personal incomes (adjusted gross income less
personal deductions and exemptions) exceeding a “floor” of $20,000,
at rates ranging from a minimum of 1% for the lowest bracket, to a
maximum rate of 7% for such income exceeding $500,000. During
World War I, the burden of the federal personal income tax was
increased greatly, being imposed at combined normal and surtax rates
starting at 6% on net personal incomes of $2,000 and ranging to a high
of 77% on such income in excess of one million dollars, in 1918.

Once the war was over, Congress gradually lowered these tax rates
by 1926 to a combined normal tax and surtax rate of l'/2% on net
personal incomes of $5,000, ranging to a maximum rate of 25% appli-
cable to some incomes of $lOO,OOO or more. Andrew W. Mellon,
Secretary of the Treasury under President Warren G. Harding (R),
took the position that 25% was the highest rate of tax that could be
imposed upon incomes without encouraging the flight of investment
capital into tax-exempt securities and impairing economic growth.
Notwithstanding this reduction in the rates of the federal personal
income tax, revenues from that levy jumped from $734.5 million in
1925 to $1.16 billion in 1928, while the average rate of tax paid by

individuals with incomes of one million dollars or more declined from
64% in 1921 to 16% in 1929.'

The Great Depression cut federal internal revenue collections 50%
from $3 billion in 1930 to $1.5 billion in 1932, rising slightly to $1.6
billion in 1933. Federal revenues from the personal income tax plum-
1. Patch, Buel W., “Tax and Debt Limitation.” Editorial Research Reports. Vol. 1. February 13, 1952, p. 136.
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meted 69% from $1.14 billion in 1930 to $352.5 million in 1933. In
response to New Deal tax policies and philosophy. Congress enacted a
series of revenue measures which, by 1939, sharply increased the
burden of the federal personal income tax, starting with a 4% com-
bined normal tax and surtax rate for the lowest income bracket, and
rising to such a rate of 79% applicable to net personal incomes exceed-
ing $1.5 million. During World War 11, Congress changed the basis of
computing the federal personal income tax by eliminating the “floor”
(then $4,000) above which the tax applied, and by levying the tax
beginning with the first dollar of net taxable personal income. The
combined normal tax and surtax rates were raised steeply, reaching by
1945 a range of from 23% for the lowest bracket, to a maximum of 94%
for the highest bracket applicable to incomes of $200,000 or more.

After World War 11, these tax rates were lowered, and the “floor”
concept was re-introduced. Currently, the federal personal income tax
ranges from a minimum rate of 14%to a maximum rate of 70% of the
taxpayer’s net personal income as follows;

Minimum 14% Rate Starts Maximum 70%, Rate Starts
Class of Taxpayer with Income Exceeding with Income Exceeding

Married taxpayer filing
separately $1,700 $107,700

Single taxpayer $2,300 $108,300

“Head of household” taxpayer $2,300 $161,300

Married taxpayers filing
jointly $3,400 $215,400

Net personal income falling below the “floor” indicated above under
the 14% minimum rate of tax is subject to no tax.

Treatment of Capital Gains. A “capital gain” is the amount of
increase in the value of a capital asset over its cost or other basis of
valuation in the hands of the seller. Such an asset includes realty,
physical personal property such as inventories, and intangible personal
property such as securities.

Until 1921, capital gains were taxed like ordinary net personal
income under the federal personal income tax, and no provision was
made for deducting capital losses until 1916. In the latter year, the
statutes were amended to allow taxpayers to offset capital losses
against capital gains income; and in 1918, such offsetting against any
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taxable income was authorized. Preferential segregated treatment of
“long term” capital gains (from the sale of property held two or more
years) was introduced by the Revenue Act of 1921, which imposed a
flat 12/2 % levy thereon. The policy of denying such preferential treat-
ment to “short term” capital gains, and requiring them to be included
in ordinary net personal income, reflects a Congressional conclusion
that these short term capital gains are often speculative. Since 1921, the
capital gains and capital loss provisions of the federal personal income
tax have been revised extensively, as Congress has authorized (a)
specialized treatment of capital gains according to the type ofproperty
from which they are derived, (b) new and changed exemptions, deduc-
tions and exclusions, and (c) the carry-over of capital losses to reduce
tax liability in future years.

Currently, long-term capital gains from the sale or exchange of
property are taxed under complex statutory requirements which deter-
mine which portion of those gains realized by a taxpayer is to be
allocated to his “ordinary” net personal income taxed on a graduated
basis, and which portion is to be segregated and taxed at the flat
preferential capital gains rate, now 25%. A “long term” capital gain
arises when the property has been held for more than one year by the
taxpayer prior to sale or exchange, or when such property is in the
form of commodity futures so held for at least six months, or it is
property in the form of an interest in an unmarketed invention for
which no holding period is prescribed. Under special provisions, tax-
payers who sell their principal residence and apply the proceeds of that
sale in whole or in part to the construction or purchase of a new
principal residence for themselves within specified time limits are
entitled to reductions of their tax liability on any capital gain realized
from that sale which may eliminate that tax obligation in tola, and
taxpayers aged 55 or more who sell their principal residence may, once
in their lifetime, exclude SI 00,000 of gain on the sale if they have lived
in that residence for three years.

The Inflation Tax." This term is used popularly to describe the
unpopular results of the effect of inflation on federal, state, and local
personal and corporation income taxes, when features of those taxes
are not altered frequently to offset the impact of inflation. Speaking of
the graduated federal personal income tax, the United States Treasury
Department has observed that
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With a progressive tax structure, increases in nominal in-
come that move a taxpayer into a different rate bracket can
dramatically increase his tax burden. Furthermore, with ex-
emptions and deductions stated in fixed dollar terms, taxable
income during a period of high inflation rises more rapidly
than the inflation. Real income the taxpayer’s actual pur-
chasing power may stay the same or actually decline, but his
tax liability increases in real terms as a result of the inflation of
his income. l

Since 1975, Congress has endeavored to offset the impact of infla-
tion by means of tax credits, increased exemptions and deductions
reduced tax rates, and widened tax brackets. 2 While these measures
have afforded substantial relief to low and middle income persons, at
least to the extent of preventing a runaway escalation of their tax
liability as inflation has soared in recent years, they have been negated
by inflation reaching double digit levels, and by the sharp increase in
social security taxes mandated by Congress in 1977.3 Based on data
compiled by the Treasury Department,4 tax law changes offsetroughly
85% of the increase in federal personal income tax liabilities caused by
inflation for incomes below $ 15,000. In the case of larger incomes, the
changes offset from 66% to 15% of the increase in tax liabilities due to
inflation, with the lower percentages applicable to the higher income
levels. Effective tax rates thus rose between 2% and 5% for middle and
upper income taxpayers.

A staff report to the Congressional Joint Committee on Taxation in
August of 1979 reveals that, while the dollar income for the median
income American family of four will have increased 316% between
1964 and 1983, in that period, federal income taxes will have risen
463%, social security taxes will have grown 990%, and the combined
burden of such income and social security levies will have soared 580%,
as shown in Table 6 below. Thus, such a family of four with one wage
earner who had a median income of $8,132 in 1964 willrequire such an
income of $25,717 by 1983 to keep pace with rising consumer prices.
The foregoing estimates assume that this median income family has
salary or wage income only, that its deductible expenses are 23% of
I. U.S. Treasury Department, Territorial Income Tax Systems, Washington. D.C., Government Printing
Office, October 1979, 46 pp.; at p. 9.
2. The Tax Reduction Act of 1975 (P.L. 94-12), theTax Reform Act of 1976 (P.L. 94-455), the Tax Reduction
and Simplification Act of 1977 (P.L. 95-30), and the Revenue Act of 1978 (P.L. 95-600).
3. Social Security Amendments Act of 1977 (P.L. 95-216).
4. U.S. Treasury Department, Territorial Income Tax Systems, supra., Table 2, at p. 12.
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income, and that its income changes as does the Consumer Price
Index. 1

Further, the staff of the Congressional Joint Committee on Taxa-
tion estimates thatfederal personal income tax revenues under existing
law will increase on the average $1.2 billion per point of inflation in
1980 and $1.5 billion per such point in 1981, thereby increasing income
taxes owed for calendar 1980 by $15.6 billion and forcalendar 1981 by
$32.9 billion. Inflation and increased rate schedules are expected to
add $6OO million to social security taxes owed in calendar 1980, and
$14.7 billion to social security tax revenues in the following 1981
calendar year. The combined revenue increments will thus be $16.2
billion in calendar 1980, and $47.6 billion in calendar 1981.2

1. U.S. Congress, Joint Committee on Taxation, Tax Increase from Inflation and SocialSecurity, Washing-
ton. D.C., August 3, 1979, Staff Memorandum, 7 pp.
2 Ibid., Table 1

Table 6. Federal Income and Social Security Tax Liability
for Family of Four at 1978 Income Level of $17,105 1

Federal
Income

Effective And Effective
Federal Income Social Social Federal
Income Tax Security Security Tax

Year Income Tax Rate Tax Taxes RateRate Tax Taxes Rate
1%4 $ 8,132 $ 655 8.1% $ 174 $ 829 10.2%
1965 8,272 615 7.4 174 95
1966 8,509 649 7.6 277 926 10 9
1967 8,754 685 7.8 290 975 11 I
1968 9,12 2 7942 8.7 343 1,137 12 5
1969 9,612 891- 1 9.3 374 1,265 13 2
1970 10,18 1 8964 8.8 374 1,270 12 5
1971 10,618 919 8.7 406 1,325 12 5
1972 10,969 933 8.5 468 1.401 12.8
1973 11,651 995 8.5 632 1,627 14,0
1974 12,929 1,063s 8.2 756 1.819 14.1
'975 14,111 1,234 8.7 825 2,059 14.6
1976 14,925 1.397 8.8 873 2.181 14.6
1977 15,888 1,471 9.3 929 2,400 15.1
1978 17,105 1,678 9.8 1,035 2,713 15 9
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Federal
Income

Effective And Effective
Federal Income Social Social Federal
Income Tax Security Security lax

Year Income Tax Rate Tax Taxes RateRate Tax Taxes Rate

1979 18,918 1,838 9.7 1.160 2.998 15.8
1980 20,678 2,123 10.3 1,268 3,391 16.4
1981 22.456 2,431 10.8 1,493 3,924 17.5

1. Assuming that income changes as does theconsumer price indexand that deductibleexpensesare 23 percentofincome. The CPI is assumed to rise by 10.6 percent in 1979. by 9.3 percent in 1980,and by 8.6 percent in 1981.
2. Including a $55 surcharge.
3. Including an $Bl surcharge,
4. Including a $22 surcharge.

Including a $llB tax rebate paid in May 1975,

Source: U.S. Congress, Joint Committee on Taxation, Staff Memorandum of August 3, 1979,

The “inflation tax” factor especially burdens capital gains as defined
under the federal income tax, since the value of the capital asset from
which the gain is realized is established as its cost ofacquisition in the
year in which it was purchased, or its appraised value in that year if
acquired by means other than purchase. Thus the capital gain result-
ing from the sale in 1979 at $50,000 of a well-maintained but unim-
proved property which was purchased in 1927 for $7,000 would be
$43,000. However, if that 1927 purchase price is recomputed in current
1979 dollars, it becomes $23,366, and the real “constant dollar” capital

gain drops to $26,634. In essence, the capital gains tax turns into a
capital levy when computed against any current dollars above that
$26,634 figure, and the seller of the property is thus penalized for his
long ownership of the property.

The Revenue Act of 1978 addressed these problems in part by
liberalizing the treatment of capital gains, but the taxation of capital
gains remains an irritant to taxpayers due to the impact of inflation on
values of capital assets, and disputes over the merits of aspects of such
taxation.

Table 6. (Coni.)
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Federal Death Taxes. These levies include (a) the federal estate tax,
formerly composed of excises on legacies, successions and inherit-
ances, and (b) the federal gift tax. The former tax has been used in one
form or another by the federal government since 1797, while the latter
tax first appeared briefly in 1924-25, becoming permanent upon its
revival in 1932. In 1976, these levies were consolidated into a unified
federal estate and gift tax. The gift tax is devised primarily to reach
transfers of property, including money, in anticipation of the death of
the donor, which, if not so taxed, would permit avoidance of the estate
tax.

Originally, these federal death taxes were flat-rate excises, and their
function was solely that of raising revenue. Graduation of the federal
estate tax was introduced by the Estate Tax Act of 1916, and this
practice was also applied to the federal gift tax when it appeared later.
The graduated rates of 1916 made a modest concession toreformers of
the Progressive Era who wished to use federal death taxes to break up
great holdings of wealth and redistribute the same to the public in the
form of governmental programs and benefits. This did not become a
major objective of federal death taxation until the Great Depression,
when steep graduation of the federal estate and gift tax rates was
instituted.

The present tax applies at an 18%rate to the taxable value of estates
or gifts of $lO,OOO or less, and rises to a maximum 70% rate for such
values exceeding $5 million. A basic “credit” (exemption) is allowed in
1979 for the first $38,000 of the value of an estate, this credit to increase
to $42,500 in 1980 and $47,000 in 1981 and thereafter. Complex
exemptions apply to gifts subject to taxation. To discourage state
imposition of death taxes, Congress has long allowed a credit against
the federal estate tax for state death taxes paid in respect to the estate
taxed.

Federal death taxes became controversial on philosophical grounds,
from the moment that graduation of their rates was introduced, and
those levies were redesigned for “redistribution of wealth” purposes.
Public opposition forced a reduction of federal estate tax rates, and
abandonment of the federal gift tax, in the 19205; and proposals for
constitutional amendments to limit the federal income tax also often
included a like cap on federal death taxes.

Irritant Aspects of Other Federal Taxes
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Since World War 11, the federal estate and gift taxes have been
affected by the “inflation tax” factors previously referred to above in
the discussion of the federal personal income tax. However, while
federal death taxes continue to be debated on their merits and as to
their rates, the ordinary voter has been less interested in the subject, as
inheritances occur only infrequently, in contrast to regular income
which is an ongoing concern. Furthermore, public criticism of federal
death taxes has been muted in major degree by the Tax Reform Act of
1976, which, by expanding credits and by other means, greatly raised

the floor at which the estate and gift taxes apply.
Federal Corporation Income Tax. Originally imposed at a flat 1%

rate on net taxable corporation income in 1913, this tax subsequently
became a “gerry-built” structure of normal taxes, surtaxes, surcharges,
exemptions, deductions, and credits which produced a graduated tax
effect difficult to describe in simple terms. Excess profits tax features
were included during three wartime and Depression Era periods (1917-
21, 1933-45, and 1950-53). After the Korean War, Congress undertook
the gradual revision of the federal corporation income tax, including
the simplification of its rate structure. Excess profits tax features were
eliminated by the Internal Revenue Code of 1954. The Revenue Act of
1971 did away with surcharges on normal taxes and surtaxes. Since
January 1, 1979, the federal corporation income tax has been governed
by the Revenue Act of 1978, which abolished surtax features of this
tax, and established a single “normal tax” graduated from 17%at the
lowest income level, to 46% for net taxable corporation incomes of
$lOO,OOO or more. 1

Originally only a revenue measure, the federal corporation income
tax has since become also an instrument offederal social and economic
policy, through which Congress has sought to “capture” part of the
profits of business activity for the national government to be applied to
the financing of its social programs and military establishment, and by
means of which Congress has sought to stimulate or to cool down
economic growth according to the exigencies of the times. It has also
been used, at times, as a restraint on monopoly tendencies. Controver-
sies over the federal corporation income tax have commanded the
continuing attention and interest of federal fiscal authorities, Con-
gress, the business community investors, and the leadership of organ-
ized labor. Interest spreads beyond that pale (a) when new revenues

P.L. 95-600 (1978).
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must be raised by the federal government and the issue is one of
dividing the new burden between direct taxes on the people (the federal
personal income lax and excises), and taxes on business, or (b) when
reduction in corporation income taxes are perceived as a stimulus to
employment in a time of high unemployment. With these exceptions,
the public at large has not been as attracted to proposals to limit
corporation income taxes, as to schemes to reduce or limit the federal
personal income tax which affects people more directly.

The numerous complaints within and without the immediate circle
of interests concerned with the federal corporation income tax since
New Deal days have been reduced substantially by the revisions of that
tax voted by Congress within the past few years. As noted earlier, these
changes have lightened the tax burden of corporations, and have
contributed to a decline of federal corporation income tax receipts as a
percentage of total federal revenues. Aspects of the tax continue to be
controversial, but not at levels comparable to public concern over the
personal income tax.

The federal corporation income tax, and other taxes on business
enterprises, tend to be treated as a cost of business which is passed on in
whole or in part to consumers through the prices charged by these
businesses for their goods and services. The extent to which this tax
shifting occurs depends upon the degree of competition which the firm
must face in the market place, and the economic elbowroom allowed
by any price or rate controls imposed by government. In most instan-
ces, most or all of these taxes are so shifted. To the extent that the
federal corporation income tax burden cannot be shifted, it reduces
funds available for reinvestment in the improvement and expansion of
the firm, and for dividend payments to stockholders.

Organized agitation on behalf of limitations upon federal taxation
and spending, by constitutional amendments or otherwise, first ap-
peared in the late 19305.

Proponents have sought to achieve their objectives variously by
measures which would (a) impose ceilings upon the rates of particular
federal taxes, (b) limit federal revenues, or appropriations, or expendi-
tures, or two or more of these, either in terms of a given fixed percent-

Proposals to Limit Federal Taxation and Spending
General Characteristics of Limitation Movements
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age of the national income or gross national product of the prior year
or an average of two or more prior years, (c) limit federal borrowing,
(d) require a balanced federal budget annually, or (e) combine two or
more of the foregoing features. At least two of these measures deve-
loped by the American Taxpayers Association in 1938, and a second
proposed by the National Taxpayers Union in 1975, became the basis
for major, concerted drives by “tax rebels” to induce the legislatures of
two-thirds of the states to adopt a call for a national constitutional
convention to consider limitation proposals. 1

In general, until recently, organizations advocating limitations upon
federal taxation, expenditure, borrowing and budgets have been mid-
dle class and conservative in character, with particular grievances
against the level of federal personal income, corporation income, and
death taxes. Such groups have been hostile to (a) social and economic
programs of the New Deal and its successors, financed from unrestrict-
ed federal taxation, (b) the growth of federal control over state and
local government activities, and (c) the increasing intrusion of govern-
mental authority into the details of business activity and matters
traditionally viewed as the private province of the individual or family.
More recently, the movement has taken on Populist characteristics, as
membership has swelled to include white collarand blue collar voters
alarmed by “inflation taxes” and by the depreciation of the purchasing
power of the dollar, variously attributed to federal government spend-
ing practices, deficits and monetary policies.

American Taxpayers Association Proposal of 1938-52. The first
nationwide drive for a constitutional limitation upon the taxing au-
thority of the federal government was launched by the American
Taxpayers Association of Washington, D.C., in 1938. This organiza-
tion had been founded in 1921 as the American Bankers Association by
James A. Arnold and (later) Congressman Thomas W, Phillips, Jr. of
Pennsylvania. It was active on behalf of efforts by the Harding Admin-
istration to reduce federal income and death taxes in the 19205.

At the request of the Association, Representative Emanuel Celler of
New York filed a proposed constitutional amendmentwhich (a) would

Proposals to Limit Rates of Specific Taxes 2

I. Under U.S. Const., Art. V

2. Source inpan: Wis. Legislative Reference Library, Stale Action to Until Federal Income Taxing Pow ersh\
Amending the Federal Constitution, Informational Bulletin 157. Madison, Wis.. August 1956, 10 pp. mimeo-
graphed.
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repeal the XVI Amendment to the Constitution, (b) would allow
Congress to impose income, death and gift taxes at rates not exceeding
25%, but (c) would permit Congress, by a three-fourths majority vote
of each of its branches, to exceed those tax rate limits for one-year
periods in wartime. When the measure was denied a hearing by the
committee to which it had been referred, the American Taxpayers
Association launched a campaign to induce the legislatures of two-
thirds (32) of the then 48 states to compel Congress to convene a
national constitutional convention under Article V of the Federal
Constitution for the purpose of considering proposals to limit federal
income and death taxes. From 1939, when the Wyoming Legislature
was the first to act favorably on this national convention call, through
1955 when the South Carolina Legislature was the last so to act, a total
of 29 state legislatures adopted resolutions (Ala., Ark., Del., Fla., Ga.,
111., Ind., lowa, Kan., Ky., La., Me., Mass., Mich., Miss., Neb., N.H.,
N.J., N.M., Ohio., Okla., Pa., R.1., S.C., S.D., Utah, Va., Wise., and
Wyo.) and another two state legislatures merely adopted resolutions
urging Congress to initiate its own proposal for such a constitutional
amendment (Mont, and Mo.). In two of the foregoing states, the
Governor vetoed the legislative resolution, but his right so to veto a
vote of the state legislature under Article V was not litigated (Mont,
and Pa.).

The total number of 29 states adopting convention calls was reduced
to 18 by the action of II state legislatures in later rescinding their
convention votes (Ala., Ark., Fla., 111., Ky., Me., Mass., Neb., N.M.,
R.1., and Wis.); in one state, lowa, the legislature rescinded, and then
later readopted, its convention call. Thus, the necessary endorsement
of 32 state legislatures to a convention petition failed to materialize.

In this matter, the Massachusetts General Court changed its posi-
tion several times. While under Republican control in 1941, both
branches adopted a resolution requesting Congress to convene a na-
tional constitutional convention to act on the American Taxpayer
Association measure. 1 Eleven years later, in 1952, that resolution was
rescinded by the General Court, acting upon a petition of the Massa-
chusetts branches of the American Federation of Labor and the Con-
gress of Industrial Organizations; some difficulty was experienced in

1. House, No. 1003(1941).introduced by Representatives Roger Dennett of Sharonand Clarence F. Telfordof
Plainvillc, on petition of the Massachusetts Chamber of Commerce et al. Reported favorably by the Joint
Committee onConstitutional Law to the Senate. April 23, 1941; revised by SenateCommittee on Bills inThird
Reading, and reported in Senate, No. 658 (1941), April 24, 1941; Senate, No. 658 (1941), adopted by the Senate,
April 24, 1941 and by the House of Representatives, in concurrence, April 29, 1941.
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winning approval by the Republican-dominated Senate, after adop-
tion of the resolution by the Democratically-controlled House of
Representatives. 1 At the same time, the 1952 General Court adopted
other resolutions urging Congress (a) to submit to the states the Gwinn
Amendment to the Constitution 2 which would limit non-military ex-
penditures of the federal government to 5% of national income, 3 and
(b) to propose to the states another constitutional amendment “to the
end that all taxes levied and collected in any one year shall not exceed a
certain and reasonable percentage of the national income for the
newest preceding calendar year for which figures are available, with a
further provision to provide monies for military emergencies.” 4

Reed-Dirksen Proposal of 1951-55. While state legislatures were
debating the merits of the national constitutional convention sought
by the American Taxpayers Association, a constitutional amendment
differing substantially from the Association’s model was submitted in
1951,co-sponsored by Senator Everett M. Dirksen (R) of Illinois, 5 and
Representative Chauncey W. Reed (R) of Illinois. 5 Identical measures
were introduced by these legislators in both branches of Congress in
that year, and were reintroduced by them in 1953 and 1955. They are
referred to herein collectively as the “Reed-Dirksen Proposal.”7

That proposal would have added to the Federal Constitution the
following amendment forbidding the levying of death taxes by the
federal government and restricting its use of persona! and corporate
income taxes, and excises based on an income:

I. House, No. 1197 (1952), introduced by Representative James L. O’Dea, Jr., of Lowell, on petition of
himself, John L. Saltonstall, Jr., the Massachusetts SlateCIO IndustrialUnion Council, and the Massachusets
State Federation of Labor; Reported adversely (“next annual session”) by the Joint Committee on Constitu-
tional Law to the House, March 3, 1952; recommitted by the House, March 6, 1952; reported favorably by the
Joint Committee on ConstitutionalLaw to the House, March 31, 1952; adopted by the House, April 3, 1952;
rejectedby the Senate, April 16, 1952; reconsidered by theSenate, and adopted in concurrence, April22,1952.

2. House Joint Resolution 252, 82nd Congress (1951).

3. House, No. 1679 (1952), introduced by Representative Clarence F. Telford of Plainville, on petition of
GladysG. Crockett. Reported favorably by the Joint Committee on ConstitutionalLaw to the House, March 3,
1952; adopted by the House, March 4, 1952; adopted by the Senate, in concurrence. March 10. 1952.

4. House, No. 588 (1952), petition of Representative Charles S. Marston, 3rd, of Haverhill. Reported
favorably by the Joint Committee on Constitutional Law to the House, February 6, 1952; adopted by the
House, February 7, 1952; adopted by the Senate, in concurrence, February 20, 1952.
5. Senate Republican Minority Leader, 1958-69.
6. This legislator is not to be confused with his contemporary. Representative Daniel A. Reed of New York,
senior Republican member of the House Ways and Means Committee.

7. Senate Joint Resolutions: 108, 82nd Cong.. Ist Sess. (1951); 23, 83rd Cong., Ist Sess. (1953); and 23,84th
Cong., Ist Sess. (1955). House Joint Resolutions 323, 82nd Cong., Ist Sess. (1951); 103, 83rd Cong., Ist Sess.
(1953); and 182, 84th Cong. Ist Sess. (1955).
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Section I. The sixteenth article of amendment to the Con-
stitution of the United States is hereby repealed.

Section 2. The Congress shall have power to lay and collect
taxes on incomes, from whatever source derived, without ap-
portionment among the several states, and without regard to
any census or enumeration. The maximum top rate (including
the aggregate of all top rates) of all taxes, duties and excises
which the Congress may lay or collect on, with respect to, or
measured by, income shall not exceed 25 per centum; provided,
however, that Congress by vote of three-fourths of all the
members of each house may fix a rate in excess of 25 per
centum, but not in excess of 40 per centum, for periods, either
successive or otherwise, not exceeding one year each. In the
event that the United States shall be engaged in a war which
creates a national emergency so grave as to necessitate such
action to avoid national disaster, the Congress by a vote of
three-fourths of all the members of each house may, while the
United States is so engaged, suspend, for periods, either succes-
sive or otherwise, not exceeding one year each, such limitation
with respect to income subsequently accruing or received.

Section 3. The Congress shall have no power to lay or
collect any tax, duty or excise with respect to the devolution or
transfer of property, or any interest therein, upon or in contem-
plation of or intended to take effect, in possession or enjoy-
ment at or after death, or by way of gift.

Section 4. Sections I and 2 shall take effect at midnight on
the 31st day of December following the ratification of this
article. Nothing contained in this article shall affect the power
of the United States after said date to collect any tax on, with
respect to, or measured by, income for any period ending on or
prior to said 31st day ot December laid in accordance with the
terms of any law then in effect.

Section 5. Section 3 shall take effect at midnight of the day
of ratification of this article. Nothing contained in this article
shall affect the power of the United States after said date to
collect any tax with respect to any devolution or transfer

ARTICLE
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accruing prior to the taking effect of Section 3, laid in accord-
ance with the terms of any law then in effect.

Proponents of the Reed-Dirksen Proposal considered it better draft-
ed than the American Taxpayers Association measure which, in re-
spect to income and death levies, specified “that in no case shall the
maximum rate of tax exceed 25 per cent.” The latter limitation was
criticized as allowing the pyramiding of normal, additional or surtaxes
so as to result in an aggregate rate of tax actually exceeding 25%
though no individual component impost exceeded that limit. The
Reed-Dirksen Proposal would have applied its rate ceilings to the
aggregate of applicable rates.

Whereas the American Taxpayers Association provision would
have applied its 25% ceiling to “taxes on incomes,” the Reed-Dirksen
Proposal was drawn more carfully to assure that its restrictions would
control not only income taxes per se, but also any “excise” or other levy
measured by income. Thus, under the latter measure, it would not have
been possible to argue judicially that the traditional personal income
tax alone was capped while corporation income taxes and excises were
unlimited.

Although the Reed-Dirksen Proposal was reported favorably by the
Senate Judiciary Committee in 1954, it failed to win the necessary
approval by the two branches of Congress for submission to the
legislatures of the states.

Knowland Proposal 0f1950. Also unsuccessful was a constitutional
amendment proposed by Senator William G. Knowland (R) of Cali-
fornia in 1950, which would have imposed a 50% ceiling on the
maximum “effective rate” of federal income taxes. Mathematically,
this would allow the net taxable income of an individual or corpora-
tion to be taxed at rates exceeding 50%, by reason of the exemptions,
deductions, credits and exclusions employed, so long as the tax does
not take more than 50% of the gross income of the taxpayer.

Arguments for Tax Rate Limitation'. Proponents of a
constitutionally-imposed ceiling on federal income and death tax rates
have little confidence in Alexander Hamilton’s proposition that consti-
tutional limits on the federal government’s powers to tax and to spend
are unnecessary because the people will be protected against abuses of
those powers by the operation of the political process within the
constitutionally-prescribed framework of checks and balances be-
tween the national and state governments, and among the three
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branches of the federal government itself. Limitation advocates assert
that this view is no longer valid, given the present political context, the
tremendous growth of federal operations and authority at the expense
of the states and the individual, and the evolution of a galaxy of
organized groups within and outside government with a vested interest
in escalating federal activities and expenditures. In particular, groups
advocating constitutional tax rate ceilings resent what they consider
“socially oriented” uses of the tax power damaging to the social and
economic fabric of the country.

Citing Justice John Marshall’s thesis that the power to tax is the
power to destroy, limitation advocates hold that there is no reason why
Congress should possess limitless power to deprive a citizen of his
earnings and property, and thata limitation on tax rates is necessary in
the Constitution because Congress has shown itself to be undisciplined
economically and quite unwilling to refrain from excessive taxation
and imprudent spending. By drawing a “reasonable line” on the grad-
uation of federal income and death taxes, limitation supporters hope
to secure to the states their “just share” of those revenue sources, and to
stimulate more careful consideration by Congress of federal expendi-
tures. Further, it is argued that a limitation of the federal income taxes
would enhance the credit of the federal government by discouraging
"unwise” and “imprudent” spending financed from bond issues and
“runaway deficits.”

Finally, proponents of such tax rate ceilings argue that investment,
and hence economic growth and development, would be enhanced by
lowering federal income and death taxes to the point that they no
longer “penalize unreasonably” personal initiative and thrift and pri-
vate sector capital accumulation which is so important a source of
innovation and employment. They forecast a growth in income tax
revenues as profits and employment respond to the resulting reduction
of tax rates.

Speaking of these matters in his remarks to the United States Senate
on the Reed-Dirksen Proposal in 1955, Senator Everett M. Dirksenof
Illinois emphasized that

The proposed... (25% ceiling on income taxes)... is
just as important for the small taxpayer as for the large...

The proposed... (constitutional).. .amendment will reduce
the burden of taxation on those with the smaller incomes. A
fact not generally realized is that the great bulk of the revenue
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from the individual income tax comes not from the taxpayers
with large incomes, but from those with small incomes. That is
so simply because the small incomes, in the aggregate, consti-
tute the bulk of the national income. For example, only 3
percent about S 2 billion of the total estimated federal
revenue of about $6O billion for the fiscal year ending June 30,
1955, is produced by the individual income tax rates above 34

percent, which is 1 4 percentage points above the present begin-
ning rate of 20 percent.,.

Accordingly, if we are to have enormous expenditures and
correspondingly larger revenue, the great bulk of the revenue
must come from persons of small and moderate means. 1

Proponents of a constitutional ceiling on income and death taxes are
undistrubed by the prospect that it would increase federal reliance on
sales and other excise taxes. In their view, the latter taxes are more
dependable as revenue-producers, are less irritating to the public once
they become part of the “tax scenery,” and their revenues are less
drastically affected by economic downturns than income tax receipts.
Advocates of an income tax ceiling emphasize that “indirect” taxes on
consumption (i.e., retail sales taxes, manufacturers’ sales taxes, and
numerous other excises) are exploited more heavily in Socialist and
Communist countries than in the United States, and are not barred on
“ability to pay” and “class” grounds.

Arguments Against Tax Rate Limitations. Opponents of a consti-
tutional ceiling on federal income and death taxes base their opposi-
tion upon the Ability to Pay Doctrine. They challenge the assumptions
of ceiling proponents as to the impact of existing income and death tax
levies on the fund of investment capital. Opponents reiterate Alexan-
der Hamilton’s philosophical view that national governments, to sur-
vive, must have broad, rather than rigidly restricted, authority to tax
and to spend.

Firstly, ceiling opponents argue that a constitutional limit of 25% or
thereabouts on federal income and death taxes would confer large,
immediate benefits upon wealthy taxpayers at the expense of the
economically less fortunate majority of inhabitants of the nation.
Provisions in the American Taxpayers Association measure, and in the
Reed-Dirksen Proposal, allowing Congress to exceed the tax rate limit

Congressional Record. Sc P
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by extraordinary majority votes in wartime or certain other “grave
national emergencies” were criticized by opponents as “unworkable”
and as devices which would permit small Congressional minorities
responsible to “monied interests” to block the passage of measures
raising income and death tax rates temporarily above the proposed
25% ceiling.

Organized labor and the United States Treasury Department,
among the more important opponents ofany constitutionally-mandat-
ed ceiling on income and death taxes, objected that such a ceiling
would force Congress to turn to new, highly regressive taxes to finance
existing, improved or new federal programs in the areas of unemploy-
ment relief, social welfare, health, education and the environment, if
these programs, and their associate plans of federal financial assistance
to the states and localities, were not to be slashed “drastically and
mindlessly.” Either alternative would penalize the economically less
fortunate part of the population, as the Treasury Department put it, by
turning the clock back to the 17th and 18th Centuries when regressive
taxes bearing on the masses were preferred to progressive taxes based
on ability to pay. 1 In 1952, that Department estimated that the 25%
income and death tax ceilings proposed by the American Taxpayers
Association and the Reed-Dirksen bills would reduce federal income
and death tax revenues by as much as 50%. 2

Critics of the American Taxpayers Association, Reed-Dirksen, and
other like measures to “cap” income and death taxes at 25% or therea-
bouts challenge the claims of proponents that such a limitation is
necessary to prevent a disastrous drying-up of the pool of private
sector investment capital. They point out that a substantial volume of
investment capital was available within the private sector even when
personal and corporate income tax rates were at peak levels during
1939-53, at rates which have since been reduced by Congress. Admitted-
ly, these ceiling opponents say, more private investment capital would
be available if income and death taxes were “capped” at 25%, and even
more would be on hand if the limitation were half that figure. But,
those critics argue, such results would bear an “unacceptable” price in
terms of damage to “legitimate” federal spending. Many opponents of
a constitutional limit on income and death taxation are quick to point
out that they do not necessarily support existing maximum rates of

Patch, Bud W., "laxand Debt Limitation." Ft Research Reports. Vol. I. February 13, 1952. at p-
139,

2. Wis. Legislative Reference Library, Sic
Federal Constitution. Information Bullet

Limit Federal Income Taxing Powersby Amending the
ison, Wis., August 1956, at p. 9.Bulletin 157, V
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these taxes, but insist that Congress should have a free hand to adjust
those rates to meet changing economic conditions, to “cool down”
excessive speculative investment when necessary, and to encourage
investment in recession periods, through adjustments in the tax laws.

Ceiling opponents also take issue with proponent claims that the
credit status of the federal government would be enhanced by a limita-
tion on income and death tax rates. These critics argue that the credit
ratings of the federal, state and local governments are effected directly
by their respective abilities to raise revenue to meet principal and
interest coming due on their indebtedness. Therefore, any limitation
upon a particular tax, or taxation in general, will impair the ability of
the taxing authority to meet its debt obligation, and thus affect
adversely its capacity to retire existing debt and to engage in new
borrowing. This negative impact would be exaggerated, in the case of
the federal government, by reason of the enormous size of its national
debt.

From the foregoing, critics of a constitutional limit on the rates of
income and death taxes concluded that the real purpose of those rate
limits, at least at the ceiling proposed, was to undercut the whole
structure of federal and state programs evolved by the New Deal and
its successors.

Accordingly, they endorse the position of Alexander Hamilton that
it is bad constitutional law to restrict the tax powers of Congress
beyond the limitations already inherent in the Constitution. They
share his view that the federal government must be able to act as new
domestic and foreign challenges arise, be those challenges economic,
social or military; and they reiterate Hamilton’s concern that the public
credit not be imperilled by unrealistic constraints upon the authority of
the federal government to raise revenue. They argue that thecontrol of
expenditures should be based on sounder grounds in a nation of great
wealth, with far-ranging responsibilities at home and abroad. To try to
limit federal taxes, or some of them, as particular state and local taxes
are limited is regarded by ceiling opponents as sheer folly, as the kinds
of governments, and their roles, are so different.

Formula Bases. As support began to wane in the 1950s for measures
imposing specific rate ceilings on federal income, death and gift taxes,
a new school of thought emerged among political and economic con-

Fixed-Percentage TEL Proposals
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servatives, who felt that a constitutional ceiling on therates of particu-
lar federal taxes would merely lead to increases in federal taxes not so
limited, or to the imposition of new' federal levies not covered by the
restriction, or both. Instead, they favored, as their successors do today,
a TEL form of constitutional ceiling on federal tax revenues or spend-
ing in general, computed on a fixed percentage of national income or
gross national product. This requirement they would couple with other
provisions intended to curb deficit financing, such as a balanced
budget requirement, or specific limitations upon the borrowing of
money by the federal government.

A TEL revenue or expenditure ceiling expressed as a fixed percent-
age of national income will allow less governmental taxation or spend-
ing than a limit based on the same percentage of gross national
product.

The United States Department of Commerce defines “national in-
come” as

.the aggregate earnings of labor and property which arise
from the current production of goods and services by the
Nation’s economy. Thus, it measures the total factor costs of
the goods and services produced by the economy. Earnings are
recorded in the forms in which they accrue to residents of the
Nation, inclusive of taxes on those earnings. As such, they
consist of the compensation of employees, the profits of corpo-
rate and unincorporated enterprise, net interest, and the rental
income flowing to persons. 1

Only that part of governmental spending which represents govern-
mental purchases of goods and services contributes to national in-
come, as defined above. National income does not include the large
transfer payments by government in the form of benefits and outlays
for which there is no equivalent in product.

“Gross national product” popularly referred to by the acronym
“GNP” - embraces more. It is defined by the Department of Com-
merce as -

..the market value of the output of goods and services
produced by the Nation’s economy, before deduction of depre-
ciation charges and other allowances for business and institu-
tional consumption of durable capital goods. Other business

I I S. Department ofCommerce, Bureau ofCensus, HistoricalStatistics ofthe UnitedStates, Colonial limes
to 1V57, Washington. D C . C.S. Government Printing Office, 1960, 802 pp.; at p. 132.
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products used up by business in the accounting period are
excluded. The Nation’s economy in this context refers to the
labor and property supplied by residents of the Nation. Gross
national product comprises the purchase of goods and services
by consumers and government, gross private domestic invest-
ment (including the change in business inventories), and net
foreign investment. 1

Thus, in calendar 1977, the GNP amounted to $l.BB trillion, of
which 51.52 trillion (80.46%) represented national income, within the
meaning of the foregoing definition. The difference between those two
figures amounted to $369 billion.

National Income Based Measures. Four major efforts were made
during the past three decades to win Congressional approval of consti-
tutional amendments establishing a “lid” on federal taxation and
expenditures, stated as a fixed percentage of national income.

In 1951, Representative Carl T. Curtis (R) of Nebraska proposed
unsuccessfully a constitutional amendment limiting the total of all
federal taxes collected in any calendar year to 14% of the national
income of the preceding year, and forbidding the incurrence of new
indebtedness by Congress, unless these restrictions were waived by
two-thirds affirmative majority votes in the two branches. Further, this
measure would have required that 5% of the revenues received annual-
ly by the federal government be dedicated to retiring the existing
national debt. 2

An alternative measure was introduced in that same year, and
subsequently reintroduced in 1952-53,3 under the cosponsorship of
Representative Ralph W. Gwinn of New York, and Senators Robert
A. Taft of Ohio4 and Homer D. Ferguson of Michigan, all Republi-
cans. In its most polished version, this proposal sought to curb deficit
spending by the federal government through a constitutional amend-
ment which would limit annual non-military spending to 5% of nation-
al income, and curb federal borrowing, on the following basis;

Ibid., p, 532.
2. House Joint Resolution 245, 82nd Cong., Ist Sess. (April 30, 195
3. House Joint Resolution 252, 82nd Cong., Ist Sess. (May 4, 1951)May 4, !951) and House Joint Resolution 458, 82nd
Cong., 2nd Sess. (May 21, 1952). by Representative Ralph W. Gwinn (R-N.Y.); and Senate Joint Resoluti
155, 82nd Cong., 2nd Sess. (May 15, 1952), and Senate Joint Resolution 61,83rd Cong., Ist Sess. (1953), join
by Senators Robert A. Taft (R-Ohio) and Homer D. Ferguson (R-Mich ).r guson (R-!V

4. Elected Senate Majority Leader in 1952, Senator Taft died later in the same year. He was regarded as his
party’s paramount fiscal expert in the Senat
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Section I. The Congress shall not authorize, for non-
military purposes, during any fiscal year aggregate expendi-
tures (exclusive of expenditures for the payment of interest on
the national debt) in excess of 5 per centum of the estimated
national income for each year officially computed pursuant to
legislation enacted in compliance with this section. The Con-
gress shall by legislation provide for computation of the esti-
mated national income for each fiscal year, including proce-
dures and standards therefor.

The Congress shall by legislation provide a definition of
military expenditures for purposes of this article; and such
definition shall include only outlays for (a) raising, paying, and
maintaining personnel of the Armed Forces of the Nation
exclusive of benefits and pensions to former members of such
forces, (b) providing facilities and materiel for such forces, and
(c) providing equipment for allies of the United States in time
of war or pursuant to treaty. All military expenditures shall be
designated as such when authorized.

Section 2. The Congress shall provide tax revenues to be
applied solely to the payment of interest upon and the retire-
ment of the national debt.

Section 3. The Congress shall not borrow money, nor oth-
erwise obligate the credit of the United States, beyond an
amount equal to the estimated national income as most recent-
ly computed pursuant to section 1 and legislation enacted
thereunder, but Congress by a two-thirds vote of both Houses
may increase such limit (1) by an amount equal to the differ-
ence between the Treasury’s estimate of revenues for any fiscal
year approved by Congress and any lesser sum actually re-
ceived in taxes during such year, and (2) to meet the needs of a
state of war, or extraordinary preparation for war or a national
emergency found to exist by Congress by a two-thirds vote of
both Houses.'

That formula for federal expenditure and borrowing controls was
endorsed by a joint resolution of the Massachusetts General Court in
1952, acting upon a favorable recommedation of its Joint Committee

l. Senate Joint Resoluti'
Sess. (1952).

Cong., Ist Sess. (1953) and House Joint Resolution 458. 82nd Cong., 2nd
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on Constitutional Law. 1 However, Congress failed to recommend
ratification of such a constitutional amendment to the states.

Next, an amendment to the Federal Constitution was introduced by
Representative Jack Kemp, Republican, of New York in November
1973.2 At that time, the attention of Congress, stale legislators across
the nation, and the public was being drawn to the concept of tax
limitation by the political battle in California over Proposition i of
1973, the initiative measure sponsored by Governor Ronald Reagan

and others, proposing an amendment to that state’s constitution which
would have imposed complex TEL controls on annual stale and local
revenues. 3

The Kemp measure, which failed to win Congressional approval,
would have established a Revenue and Expenditure Committee com-
posed of one appointee each by the President, the Speaker of the
House of Representatives, and the President pro tempore of the Sen-
ate, named for a five-year term with the approval of the two branches
of Congress acting concurrently. That Committee would be responsi-
ble for estimating, for the fiscal year beginning 180 days after ratifica-
tion of the proposed constitutional amendment, the aggregate federal
revenue of the preceding fiscal year, and the aggregate national income
of the latter year; the former revenue figure was then to be divided by
the latter national income figure to produce a quotient called the
“federal revenue factor” applicable to the new fiscal year. 4 Thus, if the
preceding fiscal year’s aggregate federal revenues were $5OO billion,
and the following fiscal year’s aggregate national income was $1.5
trillion, the resulting “federal revenue factor” would be .333, or in
other terms, 33 1/3%.

Under the Kemp proposal, Congressional appropriations for the
coming fiscal year could not exceed, in the aggregate, a sum equal to
the aggregate national income for that year (estimated by the above
Committee) multiplied by the foregoing federal revenue factor. 5 That
latter factor, as established for the first fiscal year in which federal
revenues and expenditures would be controlled, would become, in
effect, a fixed percentage TEL limit, as the Kemp oill further mandated
that

House, No, 1679 (1952).

2. House Joint Resolution 816, 93rd Cong., Ist Sess. (November 7, 19
3 At a special state election held on November 6, 1973, California voters rejected Proposition 1(54% voting in
the negative vs 46% in the affirmative).

4. House Joint Resolution 816, 93rd Cong.. Ist Sess. (1973), s.

5. Ibid.
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For each of the following fiscal years,... (the federal revenue
factor)... shall mean the number equal to the federal revenue
factor for the preceding fiscal year, except that for each of the
twenty fiscal years beginning after the. .(first)... fiscal year to
which this article shall last apply,. .(the federal revenue factor
therefor shall be)... equal to the federal revenue factor for the
preceding fiscal year reduced by 0.0025... (i.e. 1/4 of !%).'

Presumably, at the end of 20 years, the federal revenue factor would
thus be frozen at .05 (i.e. 5%) below the federal revenue factor comput-
ed for the first fiscal year in which this system took effect.

Any revenue collected by the federal government during a fiscal year
in excess of permissible appropriations would have to be used toretire
the national debt.2

The Kemp proposal would have prohibited the enactment of laws
imposing new federal taxes, or increasing existing ones, except by
two-thirds affirmative majority votes of the two branches of Con-
gress.2 However, this restriction, and the above spending ceiling, could
be waived in an emergency by a similar two-thirds vote, but only to the
extent necessary to meet that emergency.4

Limitation of federal expenditures annually to 33 1/3% of the
average national income for the three prior calendar years would result
from Congressional approval and state ratification of the text of the
following brief proposed article of amendment to the Federal Consti-
tution cosponsored in 1978 and 1979 by Senator James A. McClure of
Idaho and Representative Philip M. Crane of Illinois, both Republi-
cans:

Section I. In exercising its powers under article I of the
Constitution, and in particular its powers to lay and collect
taxes, duties, imposts, and excises and to enact laws making
appropriations, the Congress shall assure that the total outlays
of the Government during any fiscal year (except for repay-
ment of debt) do not exceed thirty-three and one third percent
of the average national income for the three prior calendar
years.

Section 2. In case of national emergency or war, the limit
may be exceeded but all expenditures in excess of thirty-three

I Ibid.
Ibid.

3. Ihid., s,
4. IhiJ.. s. 3.
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and one third percent must be approved by a concurrent
resolution agreed to by a rollcall vote of three-fourths ofall the
Members of each House of Congress. The limitation may be
exceeded only in that fiscal year in which such a vote was
taken. 1

Representative Crane is former Chairman of the American Conser-
vative Union 2 and of its spin-off group, Americans to Cut Taxes Now
(ACT Now), which have been championing the above constitutional
amendment.

At the time of the writing of this report, the McClure-Crane bills
were awaiting action before the Judiciary Committees of the Senate
and House of Representatives in Congress.

Gross National Product Based Measures. Believing that national
income comprises too narrow a basis for determining what the econo-
my ofthe country can safely tolerate by way of taxation, another group
of “tax rebels” have turned recently to gross national product as their
preferred basis for a fixed-percentage limit upon federal taxation and
spending.

Presently before the Judiciary Committee of the United States
House of Representatives is a constitutional amendment article pro-
posed by Representative Tennyson Guyer (R) of Ohio, which would
limit annual federal tax revenues to 15% of the gross national product,
and require balanced federal budgets, subject to these conditions:

Section I. Except as provided in section 3, the Congress
shall pass no law which will cause the total taxation of the
people of the United States, by the Federal Government, to
exceed 15 per centum of the gross national product.

Section 2. Except as provided in section 3, the Congress
shall make no appropriation for any fiscal year if the resulting
total appropriations for such fiscal year would exceed the total
estimated revenues of the United States for such fiscal year.

Section 3. In time of war or national emergency, as declared
by Congress, the application of section I, and section 2, may be
suspended by a concurrent resolution which has passed the
Senate and the House of Representatives by an affirmative

I. House JointResolution 985, 95th Cong., 2nd Sess. (1978). and House Joint Resolution 103,96th Cong., Ist
Sess. (1979), by Representative Philip M. Crane (R - 111.); and Senate Joint Resolution 9, 96th Cong. Ist Sess.
(1979). by Senator James A. McClure (R - Ida ).

2. Founded in 1964.
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vote of three-fourths of the authorized membership of each
such House. Such suspension shall be effective only for the
two-year term of the Congress which passes such resolution.

Section 4. This article shall apply only with respect to fiscal
years which begin more than six months after the date on
which this article is ratified. 1

Action by their committees of reference is also awaited in respect to
three measures which would limit federal taxation and expenditures on

gross national product fixed-percentage basis by statutory means
omy

The first of these bills, introduced by Senator William V. Roth (R) of
Delaware, would add to the Congressional Budget and Impoundment
Act of 19742 a new Section 312 limiting the total amount of federal
outlays, agreed to by concurrent resolution of the two branches of
Congress under that act, to not more than the following percentages of
the gross national product, as estimated by the Congressional Budget
Office, for the following years. 1980, 21%; 1981, 20%; 1982, 19%; and
1983, 18%. These limitations could be waived by a two-thirds affirma-

ve majority vote of the two branches of the Congress
Similar provisions appear as part of a lengthy bill rewriting the

Internal Revenue Code, introduced by Representative Robert K. Dor-
nan (R) of California, and supported by Proposition 13 leader Howard
Jarvis and conservative organizations favoring a reduction of federal
income taxes. 4 This measure would;

(1) Provide that in the following fiscal years, all annual federal
outlays could not exceed the percentages of the gross national product
of that fiscal year as indicated: 1980, 21%; 1981, 20%; 1982, 19%; each
fiscal year thereafter, 18%. Evidently that gross national product
would have to be an estimate. 5

(2) Forbid action by either branch of the Congress on any measure
which would cause the above spending ceiling to be breached, unless
there is a “period of a national emergency”. 6

House Joint Resolution 43, 96th Cong.. Ist Sess. (1979),
U.S.C. 1302-1353.

3. Senate. No. 34,96 th C ong.. Isi Sess. (1979). Referredjointly to the Senate Budget Committee and the Senate
Committee on Governmental Affairs.
4. HR. 1000(1979). Referred jointly to the House Rules Committee, House Committee on Waysand Means,
and House Committee on Government Operations.
5. H R. 1000 (1979), s, 401, amending 31 U.S.C. 1304(a).
6. /bid., s. 401, amending 31 U.S.C. 1304(b).
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(3) Require 2% of the federal budget outlays annually to be applied
to the reduction of the principal of the national debt. 1

(4) Reduce the rates of federal income taxes (including levies on
capital gains), and estate taxes.2

(5) Provide for the indexing of the brackets of personal and corpo-
rate income taxes, and of the value of assets taxed under the estate and
gift taxes, so as torecognize cost-of-living changes and to eliminate the
“inflation tax” as nearly as may be. 3

(6) Provide for a wholly new basis of capital gams taxation. 4

Finally, a short bill introduced by Representative James R. Jones
(D) of Oklahoma in September of 1979 would amend the Congression-
al Budget Act of 1974 to limit federal budget outlays to 21% of
estimated gross national product in fiscal year 1986, and to 20% of
estimated gross national product in each fiscal year thereafter. Suspen-
sion of that spending ceiling could be voted by simple majority votes of
each branch of Congress, when requested by the President in his
annual budget message. That request would have to be supported by a
detailed statement of the President’s reasons and facts warranting such
suspension. A report to each branch of Congress by its respective
Budget Committee would be required before the proposals of the
President, and the Committee’s recommendations thereon, could be
put to a vote of that branch. No amendment to the budget could be
adopted which had not been so processed. 5

NTLC Flexible- Percentage TFL Proposal of 1979
Now pending before Congress are two identical measures, intro-

duced respectively in the Senate by Senator H. John Heinz (R) of
Pennsylvania, 6 and jointly in the House of Representatives by Repre-
sentatives Ed Jenkins (D) of Georgia and Barber C. Conable (R) of
New York, 7 on behalf of the National Tax Limitation Committee
I- Ihid., s. 501. amending 31 I .S C. 11(a)(5). 1305, 1322, 1329, and 1331
1 Ihid., ss. 101-104.
J- Ihid., ss 301-304
4 Ihid., ss. 201-204
5. H R. 5371 (1979). Referred to the House Rules Committee
6. Senate Joint Resolution 56. 961 h Cong.. Ist Sess. (April 5. 1979) Referred to the Senate Committee on the
Judiciary.
I House Joint Resolution 395,96 th Cong., Ist Sess. (September 11. 1979). Referred to the House Committee
°n the Judiciary.
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Ie

\TLC), which would bar increases in total federal spending at a
jercentage greater than the percentage of increase in the gross national

nr

The conservatively-oriented NTLC is a nonpartisan, nonprofit or-

ganization which was founded in 1975 to promote the adoption of
federal and state constitutional amendments designed to limit taxation

and spending by those levels of government and their subdivisions. The
NTLC believes that such limitations should be applied to the total
amount of federal, state, or local taxation on spending as the case may
be. by means which will permit the government concerned to keep
abreast of inflation, without allowing that government to increse easily
the share of the total personal income or gross product of its jurisdic-
tion which it takes annually in taxes. !t considers inadequate, and
potentially hazardous, measures which would do no more than require
the Federal Government to balance its budget annually.

The constitutional amendment advocated by the NTLC would (a)
limit the rate at which federal government expenditures could increase
annually, (b) put a “floor” under federal aid to the states and their
political subdivisions, and (c) limit federal statutory or regulatory
“mandates” to states and their political subdivisions.

Section ! of the NTLC’s proposed constitutional amendment pro-
vides that -

(a) Total outlays of the Government of the United States
during any fiscal year shall not increase by a percentage greater
than the percentage increase in the nominal gross national
product during the last calendar year ending prior to the
beginning of such fiscal year. If the inflation rate for that
calendar year is more than 3 per centum, the permissible
percentage increase in total outlays during such fiscal year shall
be reduced by one-fourth of the percentage by which the
inflation rate exceeds 3 per centum.

(b) For the purposes of subsection (a)
(I) the inflation rate for a calendar year is the per-

centage by which the percentage increase in nominal
gross national product for that calendar year exceeds
the percentage increase in real gross national product
for that calendar vear; and

!. The Citizens
NTLC

Inc.. 47 West St.. sth Floor, Boston, Mass., 02111 is affiliated wil
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(2) total outlays includes both budget and off-
budget outlays, but does not include redemptions of
the public debt or emergency outlays authorized under
section 3 of this article.

The intent of the NTLC in this section is to incorporate into the
Federal Constitution a “linked limit’ on federal spending, as contrasted
with a “base year” limit. The distinction between these two forms of
limits was outlined as follows by Professor William Craig Stubblebine,
Chairman of the NTLC Federal Amendment Drafting Committee, in a
brief submitted to the Senate Judiciary Committee in 1979:

Under a base-year limit approach, the maximum outlay in
any year is independent of the level of outlays actually recorded
in any year after the initial or base year. Such an approach has
the potential for generating a limit at variance with experience
such that the maximum permissible increase is significantly
above the current normal outlay total. Under a linked limit, the
maximum outlays in one year are related directly to the outlays
of the prior year. Should a series of Congresses fail to provide
maximum appropriations over time, the outlay limit automat-
ically is adjusted downward.

This difference may be illustrated by... (the following
table)... where, by Year 5, the maximum permissible percent-
age increase in total outlays under a base-year limit is three
times that of a linked limit..

Year
-10 12 3 4 59

�Nominal GNP(Y)% 5.0 5.0 5.0 5.0 5.0 5.0 5.0 5.0
3.0 3.0 3.0 3.0 3.0 3.0 3.0Actual Total Outlays (Y)% 3.0

Permissible Increase in
Total Outlays (Y)%

NA 5.0 7.0 9.1 11.2 13.4 15.6
NA 5.0 5.0 5.0 5.0 5.0 5.0

Base-Year Limit NA
Linked Limit NA

Category

'Assumes inflation rate is less than 3%

NA stands for Not Applicable
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A base-year limit does have the characteristic that the is-

sue of “spendability” is minimized. Since the absence of
spending in one year in no way affects theavailable spending in
the next or any subseQuent year, neither the Congress nor the
Administration has any (additional) incentive to spend to the
maximum allowed. Under a linked limit, the failure to spend in
one year reduces that total which may be spent in the next and
all subsequent years. Looking to the future, a Congress or an
Administration may come to feel that the maximum permissi-
ble spending is, effectively, its minimum permissible spending.
However, recent experience finds few years characterized by
outlay increases below those which would have been available
under a limit, base-year or linked.

There is the possibility that the linked limit will provide
greater stability, year-to-year, in Federal spending than would
a base-year limit. This, in turn, would tend to lend greater
stability to the underlying economy... 1

Except for the term “total outlays”, the NTLC measure attempts a
balance between “constitutional” and “ordinary” language, its aim
being to provide language which will guide Congress and the courts as
to the intent of the measure’s authors. On this score. Professor Stub-
blebine has stated that

With one exception, the proposed Amendment does not
incorporate definitions into the Amendment itself. This fol-
lows the usual constitutional drafting procedure. For the pur-
poses of effective operation of the Limit, there is no require-
ment that meanings be immutable through time. All that is
required is consistent computation of the Limit. Thus, for
example, if there be a revision in the method by which Gross
National Product is computed, there need be only a one-time,
over-lap year in which the Limit is computed under both the
old and the new method. Thereafter, the Limit would be relat-
ed to the annual percentage changes in the new GNP series.
Similarly, outlays has meaning in current budgeting prac-
tices of the Federal Government. Should this give way to a new

1 Stubblebine, Prof. William Craig, SJ R 56: The Federal Spending Limit , Prepared for theSubcommittee on
the Constitution of the Judiciary Committee of the Senate of the United States. November 1979, 53 pp.;at pp-
-16-17.
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budgetary concept, there would be an adjustment of the Limit’s
application to the new concept.

Presumably, such changes would be accomplished by stat-
ute. Should the Congress fail to act, or should serious ques-
tions develop as to whether the Congress has acted in a manner
consistent with the Amendment, the issues may be resolved by
the Courts. At least on matters of “language”, the Courts have
a long and generally honored tradition of resolution. Such
matters may be left to the Congress for implementation and to
the Courts for resolution of conflicting interpretations. 1

On this basis, the phrase “nominal gross national product” refers to
the gross national product as expressed in “current” dollars of the
period in which it arose, while the term “real gross national product”
indicates the gross national product as computed in “constant dollars”,
or on an indexed basis, starting from a selected base year.

The definition of “total outlays” in Section 1 presents problems. In
present federal fiscal usage, the term “outlays” includes(a) the amount
of checks issued, the amount of interest accrued on debt, and other
federal payments, minus (b) refunds, and reimbursements credited
directly to specific appropriations accounts. “Total outlays” in this
measure embrace such “outlays” on both “budget” and “off-budget”
bases, exclusive of (a) outlays for redemption of “the public debt”, and
(b) emergency outlays.

However, this definition leaves unclear the question as to when, and
at what point, the expenditure of bond issue proceeds becomes an
“outlay” subject to the proposed spending ceiling. The “outlay” of the
principal sum can occur only once, not twice, in the view of some
authorities. If the outlay occurs at the point of its repayment, there will
be a problem in so regulating capital outlay during the year so as to
prevent the aggregate of federal outlays from exceeding the spending
limit. Theoretically, this would impact adversely work in progress on
capital projects, forcing costly delays. If the “outlay” occurs at the
point of repayment of the principal of the loan, then the exclusion of
debt service from controlled “total outlays” may afford Congress an
opportunity to circumvent the spending limit by resort to special-pur-
pose bond issues whose proceeds are expendable on a revolving fund
basis.

IhiJ., pp, 12-13
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To the extent that this section would allow only 80% of the annual
inflationary rate in excess of 3% to be used in computing the extent to
which federal expenditures could be increased in a fiscal year, it would
“penalize” the federal government for pursuing fiscal and economic
policies, and spending practices, which contribute to inflation beyond
the 3% “safety margin”. While no provision of the NTLC measure
specifically mandates a balanced federal budget annually, this section
would - in the judgement of the NTLC force Congress in that
direction in a general way over a period of time.

No problem of interpretation arises in respect to the seven remaining
brief sections of the NTLC’s proposed constitutional amendment,
which read thus;

Section 2. When, for any fiscal year, total revenues received
by the Government of the United States exceed total outlays,
the surplus shall be used to reduce the public debt of the United
States until such debt is eliminated

Section 3. Following declaration of an emergency by the
President, the Congress may authorize, by a two-thirds vote of
both Houses of Congress, a specified amount of emergency
outlays in excess of the limit prescribed by section I for the
current fiscal year.

Section 4. The limit on total outlays prescribed by section 1
may be changed by a specified amount by a three-quarters vote
of both Houses of Congress. The change shall become effective
for the fiscal year following approval.

Section 5. For each of the first six fiscal years beginning
after the ratification of this article, total grants to State and
local governments shall not be a smaller fraction of total
outlays than in the last three fiscal years beginning prior to the
ratification of this article. Thereafter, if such grants for any
fiscal year are less than that fraction of total outlays, the limit
on total outlays prescribed by section 1 for such fiscal year shall
be decreased by an equivalent amount.

Section 6. The Congress may not by law require or author-
ize any agency of the Government of the United States to
require, directly or indirectly, that State or local governments
engage in additional or expanded activities without compensa-
tion equal to the necessary additional costs.
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Section 7. This article shall apply to the first fiscal year
beginning after the date of its ratification and to each succeed-
ing fiscal year.

Section 8. The Congress shall have power to enforce this
article by appropriate legislation. 1

Federal aid to the states and their localities would not increase
automatically in depression or wartime conditions under the NTLC
measure, since the floor beneath that aid relates only to “total outlays”
(i.e. spending within the TEL ceiling) and not to “emergency outlays"
authorized by Congress beyond that limitation.

Proponents of a TEL constitutional restriction on federal taxation
and spending differ among themselves as to whether, in general, a
fixed-percentage or flexible-percentage form of TEL limitation is best.
Other limitation advocates, such as the NTLC, will accept either
approach so long as the mechanics and requirements of the particular
TEL measure are considered workable, and not unreasonably rigid.

Constitutional vs. Statutory TELs. Many TEL advocates prefer
that whichever form ofTEL is chosen, it be adopted as a constitutional
amendment, since they fear that a statutory type of TEL would be
weakened by later amendments, or by-passed by other acts permitting
specific taxation or spending outside the TEL limitation, or even
repealed altogether.

On this score, the Government Economy Committee ofthe National
Association of Manufacturers speaking in favor of a “balanced
budget” amendment to the Constitution, observed in 1952 that

It was impossible for the men at work in Independence
Hall...(in 1787)...t0 foresee the current gigantism and multibil-
lion dollar cost of the Federal Government whose outlines they
were then drafting. It is therefore understandable that they
failed to realize how vital it might be to have the principle of
Federal budget balance embodied in the organic document of
the Republic. At that time they could hardly have reconciled
their vision, their objectives, and their hope for the country,
with fiscal practices that were capable of destroying half the
dollar in less than two decades.

Arguments re Fixed vs Flexible Percentage TELs

I. Senate Joint Resolution 56, 96th Cong., Ist Sess. (1979); House Joint Resolution 395, 96th Cong., Ist Scsi
(1979).



[JuneHOUSE No. 6743126

The history of the Convention shows, however, that the
constitutional architects sought to provide for a proportionate
equality in bearing the expenses of government, as well as an
equitable distribution of political power between the Federal
and State governments. The founders of the Constitution in-
tended, and did try, to write a control clause regarding Federal
expenditure. This was the famous phrase. ..(in the Constitution
authorizing Congress to provide)...“for the general welfare”...
The Hamiltonian interpretation of this was that it added a
specific grant of power to the Congress to spend for any
purpose deemed for the general welfare of the country. The
Madisonian view...was that this clause was an express limita-
tion that Federal expenditures should be made only for the
“general welfare”, that is, not for the local or special benefit of
particular interests, classes, forms of government or social
tendencies.

In this objective, however, the Constitutional Convention
failed. If ever there was honest doubt of this, the recall of the
past 20 years has given abundant evidence dispelling it. There is
no provision for the control of Federal expenditures within the
framework of the Constitution. Furthermore, there is no re-
quirement for the basic fundamental of fiscal integrity the
maintenance of a balanced budget.

... (There is ample)... evidence of the inadequacies 0f... (sta-
tutory)... measures so far prepared for the control of Federal
spending, and ... (studies show that)... there appears to be no
other remedy than a constitutional provision... imposed as a
mandate...'

Blaming interest group lobbying, and Congressional imprudence
and preoccupation with short-term political advantage, for thepresent
high levels of federal taxation and spending, the NTLC advocates a
constitutional amendment solution as the only avenue remaining that
will work.2

U.S. Senate Judiciary Committee, Subcommittee on Taxation and Borrowing Power of Congress, Hearing
S. J. Res. 61. May 13, 1954, Washington, D.C., U.S. Government Office, 1954, 42 pp.; at pp. 20-21.

2 Rickenbacher, William L. and Uhler, Lewis K., A Taxpayer’s Guide to Survival: Constitutional Tax-Linn
tation National Tax Limitation Committee. 1978. 47 pp ; at p. 15.
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Advocates of a TEL in statutory form feel that their route should be
tried first, to develop experience with the practical creation of TEL
methods in federal fiscal administration before any effort is made to
incorporate a TEL provision into the Federal Constitution. In their
view, a “shake-down cruise” of several years would be advisable to
develop a workable TEL formula, free of defects. In contrast to a
statutory TEL scheme which may be corrected swiftly by statutory
amendment, a constitutional provision willrequire lengthy procedures
ofrevision if defects were discovered therein.

Other statutory TEL advocates are disposed to avoid the constitu-
tional amendment procedure altogether, ifCongress enacts a workable
statutory TEL and abides by it in good faith. They would resort to the
constitutional amendment route (including the calling of a national
constitutional convention) if Congress does not mend its ways, shows
bad faith, and agrees to nothing more than“sham” schemes of expend-
iture limitation.

Fixed vs Flexible Formulae. Proponents of fixed-percentage TEL
measures desire to limit federal taxation and spending to a precise
ceiling, which represents their judgement as to the percentage or ratio
of the total national income or gross national product which the
federal government should be allowed to preempt for its own use,
except in those emergency situations (if any) provided for in the
particular TEL proposal. Arguments for and against particular pro-
posed percentage ceilings thus tend to vary endlessly, as different
percentage or ratio limitations reflect different perceptions as to what
the people and the economy can support by way of federal taxation,
and what the federal government, on the one hand, and the states and
their political subdivisions, on the other, or all of these governments
together, ought to be doing. Proponents of a fixed-percentage TEL
restriction like its “predictability” and simplicity, and consider it easier
to administer and to interpret than the more complex flexible-percent-
age TELs.

Fixed-percentage TEL advocates are critical of those flexible-per-
centage TEL plans which employ in their formulae the former year’s
governmental tax collections or spending, or an average of the same
over a given number of prior years, in computing the permissible level
of taxation and spending in the coming year. In their view this ap-
proach permits increases in past governmental taxation or spending to
be so used in the formula as to authorize future increases of taxation or
spending not necessarily limited to the off-setting of inflation.
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Champions of a flexible-percentage or ratio TEL solution regard the
fixed-percentage approach as too simplistic, and, depending upon the
fixed ceiling chosen, subject to increasing rigidities. They are particu-
larly critical of those fixed-percentage limitations set at levels which
would required drastic reductions in the commitments and expendi-
tures of the federal government which Congress, the states and the
public are manifestly unprepared to accept.

Hence, they favor flexible-percentage limitations which use the
existing levels of federal taxation or spending as a base, and which, by
various formulae, limit annual increases therein to all or part of the
annual percentage of increase in income or gross national product in
the country. The point of departure is thus not an arbitrary percentage
of either of those two latter bases, but what government is now doing
and what it needs by way ofadditional revenue or spending authority
to keep abreast of inflation, and possibly population growth, without
increasing the level of services further. Assuming that it is properly
designed, the flexible-percentage TEL, by starting from the existing
base of taxation or expenditure, compels no drastic reduction of
existing services or expenditure, and is therefore less controversial.

Proponents and opponents of TEL restrictions upon federal taxa-
tion, spending, or both, debate their merits in the six broad areas of (a)
federal fiscal responsibility and flexibility, (b) the role of the federal
government as a contributor to inflation, (c) the borrowing power of
the federal government, (d) the impact of federal tax and spending
limits upon federal social programs, the underprivileged, and public
employees, (e) the impact of such federal limitations upon the states,
and (f) the economic impact of tax reduction.

Federal Fiscal Responsibility and Flexibility. Congressional im-
prudence, real or alleged, is stressed first and foremost by advocates of
1EL restrictions on the federal powers of taxation and spending. As
evidence thereof, they assert that federal expenditures (excluding
grants to state and local governments) which equalled 14.8% of nation-
al personal income in 1947 nearly doubled to 25.9% of that income by
1978.

TEL proponents complain that the ease of collecting certain taxes
especially income taxes and inflation-fed increases in federal tax
revenues, taken in conjunction with “imprudent” deficit financing of

Arguments For and Against TEL Limitations Generally
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federal expenditures, have induced federal spending to increase to
consume the amounts of money available to spend. Thus, they regard a
constitutional limitation on federal taxation and expenditure as im-
perative to curb the operation of Parkinson’s Law, or Corporal
Turner’s Law, in federal fiscal management. Finally, proponents see it
as essential to forcing Congress and the federal bureaucracy to adopt a
rational system for determining federal spending priorities, and to
make a greater effort to distinguish between what is necessary and
what is nice but not necessary.

Opponents of the TEL measure proposed by the NTLC take their
stand on the Hamiltonian principle that the national government’s
powers must be flexible enough to permit it to act. The fact that
Congresses have made unwise fiscal decisions is not, in their judge-
ment, grounds for writing into the Constitution a system of expendi-
ture controls which may backfire on the nation. They consider “fatu-
ous” the notion that such constitutional constraints on taxation and
spending can be applied safely to a national government with such vast
responsibilities in the areas of social welfare, contracyclical policy,
foreign relations, and national defense. They argue that the United
States would stand alone among the nations of the earth if it adopted
any constitutional formula limiting national taxation or expenditure.
Thus, to try to deal with “irresponsible” spending by Congress by
applying such a constitutional limit is seen by its opponents as a form
of irresponsibility far outdistancing the Congressional fiscal impru-
dence of which TEL advocates complain.

Concern is further expressed by opponents of the NTLC TEL over
its requirement of two-thirds affirmative majority votes in each branch
of Congress to authorize “emergency” spending. They point out that
America’s involvement in many wars in the past was controversial at
the time, 1 and that such a two-thirds vote requirement, had it been in
effect, would have permitted a one-third minority plus one in either
house of Congress to “paralyze” the nation when a majority believed
military action was imperative. For this reason, they compare the
proposed TEL to the liberum veto in the parliament of XVIII Century
Poland, which permitted a single nobleman to veto the vote of a
majority of that body; such vetoes aided Austria, Prussia and Russia in
their plots to dismember that unhappy country.

Further, TEL opponents criticize the utilization of mechanical con-
trols or statistical guides to control the amount of federal spending.

The War Mexican War, the Civil War, the Spanish-American War, and the Vietnam War
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They feel that the following comments by the Government Economy
Committee of the National Association of Manufacturers, made to
Congress in 1954 in regard to TEL proposals then pending which
would have limited federal spending to a fixed percentage of national
income, are equally applicable to the NTLC measure tying federal
spending to changes in the gross national product.

The first point that should be made in regard t0... (such
mechanical controls)... is the impropriety of using a percent-
age relationship of spending to national income as a guide for a
limitation on either authorizations to spend or expenditures
themselves. Government spending for goods and services is,
itself, a statistical component of gross national product, the
aggregate from which national income is derived. Accordingly,
this kind of government spending is one of the factors that
determines national income.

Hence, it is unsound to use as a yardstick against which
something is to be measured, a total of which the thing to be
measured is a part. This leads to a second point to be made,
which is that... (such a control bypasses)... the only valid
criterion of what the government should spend the actual
cost of necessary government services.

It is true that relating government expenditures to national
income may give some indication of the ease or burden with
which the taxpayers meet these costs, and thus provide a guide
as to how comfortably the taxpayers can afford to support
their government, but the relationship itself is neither a test nor
an indication of what the government might or should spend.
An increase in national income is by no means an indication of
leeway for the automatic increase of government expenditures;
and applying the mechanism to a reversed economic situation

during a depressed economic period the decrease in nation-
al income would not likely be used as a reason for, far less a
guide to, a decrease of federal expenditures.

The only valid criterion for what the government should
spend is the actual cost of necessary government services. This
fundamental point can hardly be overstressed. The misleading
influence of economic notions regarding the validity of manip-
ulating the economy by way of federal fiscal practices, had led
to undue emphasis of the results of economic processes rather
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than to greater understanding of their motive forces. Imple-
mentation of the essential why has been sacrificed to tinkering
with the mechanistic how... It is basic economics replaced by
symptomatic economics. And the formula in the proposals...
(then)... under consideration is a typical example of the gadget
approach to government finance for it purports to provide
fiscal salvation by statistical gimmick... 1

In like manner, a labor leader, Mr. James Munn, former president of
Seafood Workers Local 15 in Massachusetts, has protested that

Plain and workable as the... (NTLC)... plan may at first
appear, application 0f... (its formula)... would strike hard at
the standard of living of American workers and further darken
an already gloomy national economy. Rather than bring the
nation out of a recessionary period, it virtually assures that the
nation would plunge headlong into a full-fledged depression.
Imagine the consequence of the... formula applied to the
economic realities of the ’3os. Had the government then been
unable to borrow huge sums of money to create jobs and
provide workers with greater buying power... (because of a
limit on its spending power)... how would buying power have
been restored to the country’s stagnant market economy?...

Like it or not, the federal government can never be certain
what its costs or total income will ever be. Today’s budget
makers simply cannot accurately predict (1) what inflation will
do to costs during the fiscal year, (2) the nature and scope of
national and international crises affecting L.S. interests, and
(3) how much will need to be spent on the vast array of social
service and “entitlement” programs now in existence.

Senate Budget Committee Chairman, Edmund Muskie, re-
cently shed some light on the complex factors confronting
budget makers with a single, dramatic illustration; “When
unemployment goes up only one percentage point, ” he said,
“the deficit swells by some $2O billion $2O billion in lost tax
revenues and increased social welfare cost $2O billion
drained from the federal purse without a single spending
spree”... 2

I. U.S. Senate Judiciary Committee, Subcommitteeon Taxation and Borrowing Powers of Congress. Hearing
i>n S. J. Res. 61. May 13, 1954, Washington, D.C., U.S. Government Printing Office, 1954,42 pp.;at pp. 23-24.

2. Munn, James.“The Problem With fax ‘Reform* Proposals,” The Boston Herald American, June 19, 1979,
p. 19.
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To these allegations, advocated of the NTLC proposal respond that
it is far more flexible than any other approach to tax and spending
controls that has been offered in the past. Within the overall spending
limit, the Congress and the President are not constrained in setting
policies for maximum growth or spending priorities. If three-fourths of
the members of each branch of Congress agree, it can raise the federal
spending base from which future allowable increases in federal outlays
would be calculated. And by affirmative vote of two-thirds of the
members of each branch of Congress, emergency spending in excess of
the expenditure ceiling could be authorized by Congress for one year at
a time.

Defenders of the NTLC measure deem it consistent with a republi-
can form of government, and the concept of checks and balances,
whereby a numerical majority is subject to reasonable restraints de-
signed to discourage easy violence to therights and property of minori-
ties. TEL advocates emphasize that the nation has endured since 1789
with constitutional requirements of two-thirds affirmatiave majority
votes of the two houses of Congress to override presidential vetoes and
to propose constitutional amendments to the states; and that such a
two-thirds majority vote of the Senate is necessary toratify treaties and
to convict upon impeachments. The NTLC and its supporters do not
consider out of line the provisions of the proposed TEL which would
require extraordinary majority votes in Congress to change or exceed
the spending ceiling, when one remembers that taxation takes property
from taxpayers, and that the power to tax is the power to destroy. They
emphasize that down through history, the abuse of the tax power has
been one of the most frequent causes of social and political upheaval
and economic decay around the world.

Supporters of the limitation measure say that it is possible, but
highly improbable, that Congress would imperil the nation and arouse
voter wrath by blocking emergency appropriations in times of eco-
nomic distress or military danger.

Role of Federal Government as Contributor to Inflation. The cur-
rent inflation has been gathering momentum for over ten years. The
acceleration began in the late 19605, under the impact of the Vietnam
War, which caused the annual rate of inflation to rise from 2% in 1965
to 6% in 1969. When federal monetary and fiscal restraints failed to
cool the overheated economy, wage and price controls were imposed in
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1971. In the early 19705, major inflationary pressures were generated
by (a) a 20% depreciation of the dollar, which increased the cost of
foreign goods and raw materials, (b) a worldwide crop shortage which
forced up food prices, and (c) increases in the prices of imported oil and
natural gas caused by OPEC and by the Arab Oil Boycott of 1973-74.
In 1974, therate of inflation achieved “double digit”status of ! 1%, and
the nation was plunged into a severe recession. In 1975, price and wage
controls were lifted, followed by a drop in the annual rate of inflation
to 5.8% in 1976. The 1978-79 inflation rate was fueled anew by a repeat
of the events of the early 1970s and by late 1979, the nation was again
experiencing double digit inflation in the vicinity of 13.5%.'

Economic and political conservatives who support the NTLC meas-
ure hold the federal government responsible in major degree for these
inflationary developments, because of its monetary, tax and expendi-
ture policies, especially in the field of deficit spending. They present
their proposed constitutional amendment as a necessary element of
any successful program to curb inflation and thus to end the erosion of
the purchasing power of the dollar.

Firstly, they emphasize that the greater is the proportion ofpersonal
and corporate income transferred to government through taxation, the
lesser is the proportion of that income left for the discretionary use of
the private sector for the purpose of investing in research, develop-
ment, and the modernization, improvement and expansion of produc-
tion. Such investment is seen as vital to maintaining a healthy level of
growth, and the competitive well-being, of the private sector, upon
which employment, and the entire structure of government itself,
depend. High taxes, in combination with inflation, tend to retard
savings, which are an important source of investment funds. And
insofar as taxation subtracts excessively from the sources of invest-
ment funds, capita! investment in production suffers, production itself
falls off, and the cost of what is produced rises by operation of the
system of supply and demand.

Professor Stubblebine, Chairman of the Drafting Committee of the
NTLC, has pointed out that spending by the federal, state and local
governments combined, which represented only 12% of national per-
sonal income in 1929, rose to 27% in 1950, and to 40% by 1978. This
constitutes a compound annual growth rate in the share of income of
2.4% yearly. Over this period, federal spending rose from 3% of

Worsham, James. “And Your Bills Keep Going Up,” The Boston Globe. Wednesday, November 18, 1979, p,
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national personal income in 1929, to 18% in 1950, to 27% in 1978,
representing a compound annual growthrate of 4.4% yearly, or almost
twice the growth rate for all governments. He argues that such tax
increases, and the “hidden taxes” represented by the cost of complying
with the expanding volume of government regulations, are passed on
to the consumer through the price structure. They also reduce the
wages of employees, and profits of employers and investors. 1

These critics of federal expenditure cite data of the Council of
Economic Advisers showing that from 1974 to 1978, federal expendi-
tures rose 54%, and the national debt 60%, in contrast with a 32%
increase in the Consumer Price Index, and a 13% decline in the
composite index value of the dollar. That data also revealed that
personal savings in the nation, which had averaged 4.6% of the gross
national product in 1952, had dropped to 3.6% of that product by 1978.
The Council further reported that in real nonresidential fixed invest-
ment as a percent of real gross domestic product in 1966-76, the United
States (13.5%) trailed Great Britain (14.9%), France (16.7%), Canada
(17.2%), West Germany (17.4%), and Japan (26.4%).2

Secondly, proponents of the NTLC measure argue that the federal
government has become increasingly prone to deficit spending since
World War 11, with the consequence that after 200 years of relatively
stable prices, inflation had become the norm. On this score, Professor
Stubblebine has observed that—

During the thirty year period 1949 to 1978, the accumulated
deficit of the federal government was 834 billion dollars, of
which 5307 billion has been generated in the ten years since
1968. Over this period, surpluses have been realized in only six
of the thirty years...

The pattern of U. S. price levels from 1750 to the present
... (shows that, typically)... war inflation has been followed by a
period of deflation, or falling prices. As late as the mid-19305,
the index of prices essentially was the same as that of 1780.
What distinguishes the post World War II period from its
predecessors precisely is the failure of prices to return to their
pre-war levels.

Stubblebine, Prof. William Craig, SJRS6: The Federal Spending Limit. Prepared for theSubcommittee of
the Judiciary Committee of the Senate of the United States, November, 1979, 53pp.; at pp. 3-5

Report of the President Transmitted to the Congress. January 1979. Together With the Annualthe
Report of the CouncilofEconomic Advisers, Washington.D.C., USA. Government Printing Office, 1979.306
pp.; at pp. 1 15, 126, 239, 251, 264-65, and 267.
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The price stabilizing policies of the 1950s were followed by a
period of stable prices in the early to mid-19605. From this
point, an inflation fueled by federal deficits of the late 1960s
and 1970s has proceeded with increasing virulence... 1

The NTLC and its supporters claim that federal deficits have grown
primarily because Congress has yielded to political pressures to in-
crease federal expenditures, but not the taxes to pay for them. Deficit
spending has been allowed to develop a momentum of its own, as
Congress has found it easy to by-pass statutory and other budget
ceilings, and to accept these deficits as “safe.” Such practices, accord-
ing to their critics, involve a perversion of the Keynesian doctrine2 that
deficit spending be resorted to only in periods of recession in order to
stimulate the economy, while such deficits are avoided in prosperous
years, during which taxes should be maintained at levels sufficient to
retire the debt incurred to finance “poor year” deficits.

Economists favoring the NTLC proposal to control federal spend-
ing emphasize that improperly authorized federal deficit spending, and
the federal borrowing required to finance it, have a destructive infla-
tionary consequence, the most serious aspect of which is the deprecia-
tion of the purchasing power of the dollar. As has been noted in one
economic text

When borrowing merely transfers purchasing power from
the citizens who lend, to the government, which spends, there is
no reason to fear an upward movement of prices, unless we
conclude that the citizens would not have spent the money had
they lent it. Doubtless different things to some extent, will be
purchased; but, whether the borrowing lakes place in periods
of depression or of prosperity, there is not likely to be a
significant change in prices as the result of the sale of bonds.
However, when the government borrowing results in an expan-
sion of bank credit, as most government borrowing does, the
range of possible effects is much greater... 3

Such an expansion of bank credit results when the Federal Reserve
System opts to buy from its member commercial banks any part of the
federal bonds and notes which the latter purchased when the federal
government floated loans to finance its deficits or for other purposes.
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Jer federal laws and regulations, those banks are required to main-
eserve” equal to a prescribed percentage of deposits held by

and this “reserve” takes the form of a deposit by the commercial
bank in the federal reserve bank in its area. The amount of money
which the former bank may loan or invest from the residue of its
holdings, after the subtraction of that “reserve” deposit, is controlled
by a formula based on the size of its reserve in the Federal Reserve
System. The larger its reserve deposit, the more it may Send.

When the Federal Reserve System so purchases federal securities
from a commercial bank, it does not pay cash therefor. Instead, it
simply increases the reserve deposit of that bank by the amount of the
federal securities purchased, thereby enlarging the bank’s authority to
loan.This addition to thebank’s reserve in the Federal Reserve System
is variously called “magic money” by its defenders, and “printing press
money” by its detractors, since it “creates” money without a corres-
ponding increase in government holdings of gold, silver or other
supporting negotiable monetary assets.

in general, federal deficit spending, and the resulting expansion of
bank credit, in depression years does not have a significant inflationary
impact. New funds put idle resources to work, new purchasing power is
offset by an increase in the national income, and there is no rapid
increase in general prices. However, conservative economists note,
federal deficits become inflationary, particularly when they are large,
in nonrecession periods. In this latter situation, heavy federal borrow-
ing to finance the deficit must take place in the money market, in
competition with borrowing by the private sector. The more money the
federal government seeks to borrow, the less is left for the private
sector, and interest rates are forced up by the law of supply and
demand. The holdings of federal securities by financial institutions
increases, leading to a greater concentration of income in the future as
taxes are required to pay the interest due. To the extent that foreign
governments and interests purchase federal bonds and notes occa-
sioned by deficit spending, future balance-of-payments problems are
created which injure the dollar further, according to critics of such
spending.

For these reasons, supporters of the NTLC proposal cite Adam
Smith’s warning that governments will be tempted to use the public
debt as a circuitous and dishonest way of devaluing the currency. 1 They

Smith. Adam. Wealth uj Sations. Book V. c. 11l
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contend that inflation has, in effect, become a deliberate policy of a
federal bureaucracy and Congress which, having overextended the
debt, seeks to repay “cheap dollars” for the “dear dollars” borrowed.
To defend themselves, lenders have had to increase interest rates. And
thus inflation feeds upon itself. Proponents of the NTLC measure
argue that a constitutional amendment requiring a balanced budget
alone will not reverse this process, since pressure groups favoring
federal spending will simply turn to more and higher taxes, thus
aggravating these economic problems.

Hence, the NTLC asserts that its measure will fight inflation by
forcing a gradual balancing of the federal budget on the basis of
“capping” the total authorized amount of federal spending, and thus
forcing Congress to eliminate “waste and inefficiency.” Supporters of
the NTLC proposal emphasize that the expenditure control formula of
their constitutional amendment will induce Congress to pursue eco-
nomic policies which would control inflation by decreasing federal
spending growth when the annual inflation rate exceeds 3%; when
inflation exceeds that percentage, spending is limited to a percentage of
the increase in the gross national product minus one-fourth of the
difference between that inflation rate and 3%. Thus, if Congress lets
inflation get out of hand, its ability to spend will be severely curtailed.

Proponents further note that the NTLC measure would limit the
rate of growth of government by limiting its expenditures, without
limiting the growth of the economy. Rather than putting the increased
revenue generated by economic growth or inflation into the expansion
of the federal government and its services, the constitutional amend-
ment would, according to its sponsors, allow Congress to use the
revenue surplus to reduce taxes or to retire part of the national debt, or
both. The amount of national wealth now diverted to the federal
government would be reduced, to the benefit of the private economy.
Sponsors of the measure argue that by so restricting federal spending,
it will attack inflationary practices of the federal government which
have been especially damaging to persons living on fixed incomes, the
elderly, and the poor.

Such advocates claim that had their measure been adopted in 1969,
federal spending would have been held to 19% of the gross national
product, and that an accumulated surplus of $22 billion would have
been realized over the past decade instead of the accumulated deficit of
5271 billion.'

National Association of MaI. “Move in Congress to Curb Spending," Enterpr.
September 1979, at p. 6.
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Opponents of the NTLC proposal for a constitutional “cap” on
federal spending draw different conclusions from the same data cited
by proponents, as to the culpability of federal spending as an inflation-
ary factor. To the extent that they may have opposed American
involvement in the Vietnam War, these anti-limitation advocates agree
that such involvement entailed “unwise” expenditures and a legacy of
federal deficits which have fueled inflation. But they feel that a more
careful attention to the findings of the Council of Economic Advisers,
cited previously herein, portray a nation beset by storm winds which
are disturbing the world at large and whose malignant economic effects
cannot be offset by “simplistic” schemes of the sort represented by the
NTLC proposal: the Cold War, OPEC oil price increases, the competi-
tion of industrialized and industrializing nations for natural resources,
“fat” and “lean” years in agriculture, and political instability in the
Middle East, Asia, Africa, and Latin America.

Noting that champions of federal spending limits are often also in
favor of less federal regulation and control, opponents of the NTLC
proposal venture the opinion that the control and rollback of inflation,
and the maintenance of a healthy economy, may require more, not less,
federal control. They suggest that inflation has been fed by controls
which were too little, too late, or too ill-conceived (due to poor
planning, or to political reluctance to accept realistic controls involv-
ing significant sacrifice). Thus, it is argued, to the extent that extra
large requirements for Congressional votes to exceed spending limits
are proposed in the NTLC measure, it would enhance the power of
minority blocs and factions in Congress, and hamper the imposition of
necessary, but not overly-popular, economic controls.

Opponents claim that Western European countries, and Japan,
whose superior investment performance has been cited as evidence of
“failure” in America’s battle with inflation, owe their success in part to
American aid after World War 11, and to the impositon of very
stringent economic and anti-inflationary controls during the past three
decades. These controls included such measures as rationing, very high
contracyclical taxes, severe restrictions on imports, and curtailment of
overseas travel and spending by theirnationals. All these measures had
an impact on the spending decisions of these governments, which
might not have survived as democratic systems if they had been con-
fronted with the kinds ot restraints proposed in the NTLC measure.

Finally, opponents contend that federal deficit spending, and the
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borrowing to finance it, have been only a “minor" factor in the soaring
interest rates which limitation advocates describe as inflationary. In-
stead, they respond that the inflation of interest rates is largely the
result of policies of the Treasury Department, the Federal Reserve
System, and federal agencies with loaning functions, which have been
designed to “cool down” inflation in the economy by manipulating the
monetary system. They cite in particular measures taken by the Feder-
al Reserve System to curtail the volume of bank credit.

Notwithstanding rising interest rates, opponents of the NTLC meas-
ures say, the Council of Economic Advisers has found no very serious
crippling of private borrowing ability due to federal borrowing in the
past few years:

Credit flows had been very strong at the end of 1977 and
remained so through the first part of last year. The ratio of total
funds raised in credit markets (exclusive of corporate equities)
to GNP reached a record peak in the third quarter of 1977 and
moved only slightly lower in the following 2 quarters. Some
decline developed in the second and third quarters of last year.
The ratio of total private funds raised to private GNPremained
on a record high plateau from the third quarter of 1977 through
the first quarter of last year but then began to decline.

The composition of credit flows shifted during the year.
Mortgage credit flows peaked late in 1977 and then moderated
somewhat. With the dollar value of residential construction
continuing to rise, the ratio of net home mortgage extensions
to household investment in residential construction turned
downward last year from a very high peak. The large volume of
mortgage credit that was being used in late 1977and early 1978
relative to residential construction suggested that homeowners
were realizing capital gains on houses when ownership
changed hands and were using the funds to finance other types
of expenditures.

Consumer credit continued to grow strongly through the
first half of the year, reflecting the strength of new car sales and
sales of other durables. The rate of installment credit exten-

sions leveled out, however, in the second half of the year on a
plateau slightly below the June peak.
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Federal Government borrowing also declined relative to the
total of funds raised in credit markets. The moderation in
Federal borrowing from domestic sources resulted from the
shift in fiscal policy previously discussed and also from an
increase in official foreign purchases of U.S. securities with
dollars obtained through intervention in foreign exchange
markets.

The nonfarm, nonfinancial corporate business sector bor-
rowed heavily in the fourth quarter of 1977 and the first quarter
of last year. Indeed, credit market funds raised in the first
quarter were more than a third greater than a year earlier. The
amount of funds raised leveled out subsequently at an annual
rate below this peak but exceeded all previous years except
1974. Business borrowing from commercial banks, in particu-
lar, was exceptionally heavy in the first half but slowed in the
second half of the year. The strength of capital spending rela-
tive to internal funds is the primary reason for the rapid growth
in business credit demands. The ratio of external funds raised
to capital expenditures rose to slightly under one-half in 1978,
which is a high though not unprecedented figure. l

Impact on Federal Borrowing Powers. As a general proposition,
opponents of constitutional limitations upon the tax and spending
authority of the federal government fear the effects of such limitations
on the federal borrowing power, even though no specific debt limit
would be mandated by such proposed constitutional amendments.
This is because the borrowing capacity of a government is controlled,
in the eyes of prospective lenders, by that government’s ability to raise
revenues sufficient to make principal and interest payments on the
public debt when they fall due. Government, in this sense, is in no
different stead than a private business enterprise which must satisfy
prospective creditors that company earnings will be adequate to serv-
ice the company debt.

In a 1944 study, the United States Treasury Department warned
that

To put hobbles on.. .(the).. .federal taxing power would
... weaken federal credit and expose it to shocks. Since we have
been through two great wars and a great depression without

r Economic Report of the President. January 1979. at pp. 52-53.
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federal credit being called in question, it is easy to forget that
such a thing is possible. But there have been times in the past
when federal credit deteriorated, and if we sacrifice the federal
government’s reserve oftaxing power, it might happen again. l

Critics of tax and debt limitation measures further argue that al-
though such measures contain “escape clauses” intended to provide for
extraordinary emergencies, they are hard to invoke. They see the
NTLC measure and similar proposals as efforts to use the Constitution
as a vehicle for legislation affecting the federal government’s borrow-
ing and other fiscal powers, and note the criticisms that

Experience with the 18th amendment demonstrated the un-
wisdom of that practice and reinforced the opinion that the
basic law should be confined to general principles

Chairman Doughton of the Ways and Means Committee has
called the tax-limitation proposals “at best... oversimplified
solutions to a very complex problem” which “at worst
could wreck the fiscal foundation of the federal government.”
He said: “They manifest a lack offaith in the Congress and, as I
view it, if there is no hope in Congress, then there is little or no
hope for representative government.” 2

Opponents further complain that TEL measures keyed to changes in
national income or the gross national product would cause the allow-
able volume of federal taxation or spending, as the case may be, to
decline in times of recession, thus reducing federal spending capacity,
and the ability to borrow, at the very time the spending and borrowing
latitude of the federal government should be enlarged for contracycli-
cal purposes.

Proponents of the NTLC constitutional amendment consider these
objections to be wholly inapplicable to their measure, especially as to
its impact on federal borrowing. In their view, the NTLC proposal is
brief, and indeed limited to “general principles” as nearly as may be
without reducing it to little more than a pious expression of hope. Its
direct limitation applies to federal spending only, and permits such
spending above the limit in any year on an emergency basis by a
two-thirds majority vote in each house of Congress, a vote which the

Editorial Research Reports , Vol. I. 1952,at p. 140.Cited in Patch, Bud W., “Tax and Debt Limitations,”

Ibid.
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NTLC feels will be easily forthcoming if the emergency is real. Under
the NTLC, measure spending for debt service its outside the proposed
spending ceiling; no restriction is imposed on federal taxation, and no
debt limit is prescribed. Hence, champions of the NTLC plan see no
basis for lender concern over the ability of the federal government to
retire the national debt.

The NTLC further points out that its constitutional proposal would
allow Congress to build up surpluses in economically prosperous
times, for deposit in an earmarked reserve to be used for debt retire-
ment. In recession periods,this reserve could be drawn on to meet debt
obligations coming due, and this cost would not have to be carried by
taxation during downturns when Congress wishes to stimulate the
economy by reducing taxes.

The NTLC stresses that while its constitutional amendment encour-
ages budget balancing, it does not require it, and hence foresees the
flexibility necessary to protect the federal credit and to give Congress
the fiscal elbowroom it needs in the area of contracyclical finance.

Impact on Federal Social Programs and the Underprivileged. Bitter
opposition to constitutional restrictions of any kind upon the federal
powers of taxation, spending and borrowing are voiced by social
activist and “public interest” groups who regard such restrictions as an
effort by “reactionary interests” to erode the “ability to pay” principle
of taxation, and to undercut the ability of the federal government to
maintain and enlarge its programs benefitting the underprivileged.

Such critics see the NTLC proposal as another such “Trojan horse,”
introduced into the public arena under the guise of a boon to middle
and lower income families who are affected by inequities in the existing
federal tax system, and inflation.

Advocates of a constitutional limit on federal taxation, spending, or
borrowing respond that the nation’s “economic and social ills” are
attributable in no small degree to imprudent federal fiscal practices
and “tax reform” legislation which have wasted the nation’s substance,
increased the tax burden and living costs of middle and lower income
people in the name of taxing the rich, and distributed too much of
America’s wealth to burgeoning governmental bureaucracies them-
selves. In essence, economic conservatives denounce such “soak the
rich” arguments as an effort to deceive the people into believing that
there is “a free lunch” somewhere and that additional spending will be
paid for by someone else.
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On this score, they cite the data in Table 7 below, which shows that
taxpayers with annual incomes of $50,000 or more before taxes ac-
count for only about 9.7% of the total personal income of the nation,
upon which they pay about 22% of the total amount of all personal
income in the nation annually. If their income were totally confiscated
by a 100% rate of tax, the federal treasury’s annual collection there-
from would be in the vicinity of only $lOO billion, less than 20% of the
annual budget outlay of the federal government. Thus, it is evident that
the federal government must “go where the money is” in order to
maintain or to expand its present spending each year; and 90% of that
money is earned by taxpayers below the $50,000 a year level of middle
income, who pay about 77.6% of the totalamount of federal individual
income taxes collected.

Table 7. Income and Income Tax Liability on Federal Individual
Income Tax Returns by Income Class, 1976

Total Income Percent All Tax Liability Percent AH
Income Range (Billions) Income (Billions) Tax Liability

Under $lO,OOO $ 198.0 18.8 $10.9 7.7
$lO,OOO - $49,999 753.4 71.5 99.0 69.9
$50,000 - $99,999 62.2 6.0 16.2 11.4
$lOO,OOO and over 39.9 3.7 15.6 11 0

Totals $1,053.5 100.0% $141.7 100.0%

Source: lax Foundation Inc., Fadsand Figures on Government Finance ,20th ed.. Washington, DC, 1979.
288 pp ; Table 88. at p. 107. Data will not tally exactly due to rounding.

According to the NTLC, the “free lunch” idea is fed by the interplay
of visible benefits, invisible costs, and the notion that “government is
working for us,” in promoting fiscal improvidence which actually
impairs the long-run ability of government to do its job:

Then again there is the problem of actually seeing what is
happening. In any governmental program that involves taking
a little bit of money from each taxpayer and a large benefit to a
small group, the “benefits” are highly visible, and who is to
argue against them? But the real costs remain real even when
they’re invisible ,

and it’s not easy to fight against the invisible,
is it?
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This problem of the visible benefit and the invisible cost is
typical of almost every governmental program . ~

And if you cannot calculate the costs that go along with the
supposed benefits, how can you decide whether the program is
efficient? There is no agreed way to meaure the efficiency of
governmental programs. This is the structural reason why they
are inherently wasteful... It has nothing to do with the basic
flaw, the political loophole that permits the programs to get

started in the first place...

Because the costs of government services are invisible, indi-
rect, and unmeasurable, there is a general idea that government
services are “cheap.” Not long ago an opinion survey of voters
showed that the average voter has no idea of the real cost he
pays for government programs. Consistently the survey re-
spondents underestimated such costs to them by as much as
one-third to one-half... Because of the general misconception,
new governmental programs haven’t run into any consistent
public opposition. As we mentioned earlier, the average tax-
payer pays only a few pennies a day for the average “special
interest” program and has little immediate incentive to fight
against it. On top of that, as we now see, there is the false
genera! idea that “government is working for us,” and the
demonstrably false idea that government programs are
“cheap.” Who would argue against programs that are thought
to be good, especially when they’re thought to be cheap?...

Because taxes are a great burden, there have always been
movements for “tax reform.” But these efforts have never been
directed towards controlling the total size and cost of govern-
ment; rather, there have been attempts to shift the burden from
one set of productive citizens to another set of productive
citizens...

In addition to creating general social conflict, the present
level of governmental spending reduces the total efficiency and
therefore the total income of the economy. 1

Hence, defenders of the NTLC proposal for a TEL amendment to
the Constitution hold that the capacity of the federal government and
I. Rickenbacker. William F., and Uhler, Lewis K.. A Taxpayer’s Guide lo Survival: Constitutional Tax
Limitation, National Tax Limitation Committee. 1977, 47 pp.; at pp. 7-10.
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the economy to support desirable social programs, and to foster
healthy levels of employment, is seriously threatened by the lack of
fiscal discipline in that government. Already, they stress voters are
becoming aware of the “limits" of government, and have lost confi-
dence in the ability of its bureaucracy to provide needed services
efficiently, at reasonable costs. In the view of the NTLC and its
supporters, this is not a climate that bodes well for social programs or
anything else.

Accordingly, they see no “reactionary plot” in their efforts to induce
a “spendthrift” federal establishment to mend its ways, so that it will be
able to aid the unfortunate and benefit the economy in the future.

Impact on States. Since 1932, the volume of federal financial assist-
ance to the states and their political subdivisions has grown 375-fold
from $232 million in that year, to an estimated $B3 billion in fiscal
1980. In the fiscal year 1977, federal financial assistance, including
traditional categorical grants-in-aid, newer block grants-in-aid, and,
more recently, revenue-sharing, accounted for 18.5% of combined
state and local government receipts. The availability of federal aid, and
the impact of population growth, have been factors in the impressive
275% increase in the number of full-time employees (or their equiva-
lent) retained by state and local governments, from 2.8 million such
personnel in 1939 to 10.5 million thereof by 1977.

These facts preoccupy three different schools of thought on the
subject ofproposed restraints on federal taxation, spending or borrow-
ing.

Some economic and political conservatives are alarmed by the
growth of federal aid programs and their statutory and regulatory
requirements, especially those which reduce the discretionary authori-
ty of states and localities in matters of policy, standards, and public
employee job qualifications. These conservatives accuse Congress, and
social activist, public employee and other interests of using federal aid
programs to enhance the power of the national government at the
expense of state and local democratic institutions.

Conservatives object to “pilot” or “demonstration” federal aid
grants which are used, they charge, to “manufacture” a public demand
for new or expanded social and other programs at the state and local
level, for which the state or its localities must eventually provide most
of the funding. Hence, these critics blame federal aid programs for the
“ballooning” of the state and local government bureaucracies. Such
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conservatives also criticize the federal government for“dictating 100%
of the rules” of federally-aided state and local programs for which most
of the financing must be provided by the latter governments. Often,
these conservatives object to particular federal aid programs on ideo-
logical grounds. Finally, they complain that the authorization of in-
creased federal taxes or borrowing to finance new or expanded federal
aid programs is damaging to the revenue-raising abilities of the states
and localities which must face “tax revolts” if they raise the levels of
their own taxation and borrowing to meet their needs according to
their own priorities.

Accordingly, this school of conservative thought has no objectionto
a restriction or rollback of federal financial assistance to the states
which might result from the adoption of any constitutional amend-
ment limiting federal taxation, spending or borrowing. In the view of
such iimitationists, the incidental “capping” or rollback offederal aid
funds would force Congress to develop more rational priorities of
federal assistance, and would curb the use of federal aid to undermine
state and local home rule. To the extent that the federal government is
restricted in the portion of national income it may take in taxes, more
of that potential revenue would be left to the states, to be claimed by
them when and if they see fit.

While sympathizing with many of the above complaints, a second
conservative group, including the NTLC, decries as “unrealistic” any
constitutionally-mandated rollback of the present level of federal fi-
nancial assistance to the states and their political subdivisions. Arguing
that there is a legitimate role in our federal system for federal aid, the
NTLC stresses that its proposed TEL would require Congress to
maintain such aid to the states and localities at not less than the
percentage of total federal outlays for all purposes which that aid
represented during the three years prior to the ratification of the
proposed constitutional amendment. 1 In addition. Congress would be
required to fund fully any cost resulting from state and local govern-
ments by reason of new or expanded activities mandated by federal
laws and regulations. 2 Outlays for federal financial assistance to the
states would be within the expenditure limitation of the TEL. The
NTLC points out that these provisions would prevent Congress from
diverting monies now paid out in aid to the states and localities to other
federal purposes. At the same time, it is said, Congress would be forced

1. SJ R 56, 961 h Cong., Ist Sess. (1979), s. 5,
2. /hid., s. 6.
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to evaluate individual federal aid programs more carefully, and to
exercise greater oversight of the federal aid system. It would become
more difficult for Congress to continue “larding” one new federal aid
program atop another, in response to interest group agitation.

State and local governments, and groups with an interest in public
programs and expenditures, view all these proposals and their support-
ing arguments with concern.

Firstly, they argue that to the extent that any TEL or otherproposed
constitutional amendment would force a reduction of federal expendi-
tures or borrowing, federal financial assistance to the state and local
governments will fare badly in competition with federal activities and
obligations of higher priority. Moreover, fear is expressed that feder-
al constitutional restrictions on expenditure will stimulate fierce com-
petition among groups supporting particular programs of federal as-
sistance to the states, territories and their political subdivisions, for the
federal dollars available for federal aid overall, in addition, concern is
expressed that the NTLC TEL, and other “limitation” proposals
offered heretofore, would doom future innovations in, and enlargements
of, federal aid programs, especially if they are controversial.

Secondly, in the case of existing federal aid programs which allow
broad discretion to the states and localities as to how that aid is used,
state and local officials anticipate a reduction of that state and local
discretion as special interest groups step up efforts to stabilize existing
programs and benefits.

Thirdly, critics of constitutional limits on federal spending point to
other problems which will arise for states and localities in respect to
programs or projects whose federal funding is reduced or eliminated.
Under the TEL proposed by the NTLC, any federal financial assist-
ance program in place when that constitutional amendment was rati-
fied could be reduced or cancelled, so long as the grand total of all
federal aid to the states and localities did not fail below the constitu-
tional floor. Federal funding would be assured only as to “additional
or expanded” state and local activities mandated by federal laws and
regulations after the foregoing ratification date.

Under the NTLC measure, federal funding in effect for an “old” (i.e.,
preratification) federal aid program could be reduced, without a cor-
responding reduction in the volume or quality of services required by the
state or locality. Or, the federal government might withdraw its money
and requirements entirely by abolishing the aid program as such. In
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either case, the state and local legislative body would face a clamor
from the constituency served by the program to maintain the service
concerned. If that constituency is potent enough politically, the state or
locality, or both, would have to raise its taxes to replace the lost federal
aid.

State and local officials envision further complications when con-
traints upon federal taxation, spending or borrowing are added atop
state constitutional restrictions on state or local taxation and spend-
ing. The capacity of the state or locality to raise revenues to replace lost
federal aid may be so circumscribed in substance or procedurally as to
stall state-local continuation of an aided program which is controver-
sial, or which would involve a substantial tax increase. Where replace-
ment funding would require an extraordinary majority vote of the state
or local legislative body, or voter approval, or both, the necessary
authorization may be denied because of urban-rural conflicts, or be-
cause the program involved is perceived as targetted only to groups
concentrated in a few places or to small constituencies whose problems
are misunderstood or not considered important enough to the general
population.

On the other hand, “limitation” opponents point out that financially
better-off states and localities may be able to replace all or most of the
lost federal aid, thereby continuing the particular program at or close
to its original service level, while states and localities with a greater
need for that program but less in the way of revenue sources may be
forced to let the program wither. Congress would then be caught in a
quandry as to how to redress the inequity within the context of the
procedural and substantive restrictions imposed by the TEL or other
limitation measure. If an extraordinary majority vote of the two
branches of Congress is required to exceed the federal spending limit,a
large minority in either branch could block congressional action on the
grounds ol ideology, economic self-interest, or narrow regional inter-
est. Congress’s only alternative to doing nothing would be to “find” the
equalizing money through the reduction of other federal aid pro-
grams.

Limitation opponents say that these developments could have the
long-run effect of discouraging Congressional use of the federal aid
mechanism in meeting national social and economic needs, and in
redistributing the nation's wealth. As critical problems must be solved
by somebody, it is said. Congress would be pressured to use the
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available mechanics of the TEL or other limiting constitutional
amendments to raise the permanent spending ceiling, with a view to
outright total federal assumption and administration of key programs.
This would leave the states and localities with less voice than they have
now, induce a new growth of federal bureaucracy, further centralize
power in “lobby-populated” Washington, D.C., and necessitate ex-
panded federal taxation. Opponents of a constitutional limit on federal
taxation and spending consider this scenario possible in the event of a
prolonged, deep recession.

Laffer Theory of Economic Impact of Tax Reduction. Finally,
proponents of tax and spending controls, and tax reduction, justify the
same by citing the economic theory of Professor Arthur Laffer, a
business economist at the University of Southern California.

The Laffer Theory holds that there is an arithmetic effect to the
reduction in the rates of taxation. While the lowering of tax rates will
lower the revenue per dollar of the tax-rate base, there will be an
expansion of the tax base by reason of economic growth stimulated by
the rate reduction, and an ensuing growth of tax revenues. The theory
is that the more of their own money the people are allowed to retain,
the more they will want to earn. Hence, they will pay more taxes even at
the lower rates, generating more money for the government.

The Laffer Theory postulates a growing negative economic effect of
increases in the rate of taxation, as one moves from a tax rate of zero,
to the opposite extreme of confiscatory taxation at a 100%rate. At the
former level, no revenue would be produced for the support of govern-
ment, and there would be anarchy. The latter 100% rate of tax would
deprive people of any incentive to work voluntarily for money, encour-

age a barter economy, and again leave the government without rev-
enue. At a not precisely-fixed point in between these two extremes is
that rate of taxation which represents the maximum amount that
people can be taxed and still maintain maximum productivity. As the
growing rate of taxation approaches this turning point, disincentives

to production begin to manifest themselves in a declining rate of
increase in production. When the rate of taxation exceeds the turning
point, economic stagnation and decline follow. This concept has been
represented econometrically by Professor Laffer in his Laffer Curve
diagram.

Professor Laffer believes that the level of taxation in the United
States has been slowly approaching to within an unhealthy distance of
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the turning point on the curve, and argues that iftax rates are lowered,
the trend will be reversed, and tax revenues will actually increase. The
expectation of increased federal revenues, if federal tax rates are
reduced, is based on the experience of the growth of federal revenues
which followed in the wake of tax rate cuts authorized in the 1920s and
in 1963-64.

The NTLC offers its constitutional proposal to limit federal spend-
ing as the essential first step towards controlling the percentage of the
gross national product, and national income, claimed by federal taxa-
tion. Supporting the NTLC view are other conservatives who contend
that federal tax rates should not be reduced except as made possible by
spending controls and curbs on deficit financing practices.

Critics of the Laffer Theory reply that there is no evidence to support
conclusively the claim that a large reduction in federal tax rales would
be offset by an increase in federal revenues sufficient to maintain
federal activities and services at the levels desired by the American
people, in their view, the federal revenue increases which followed the
federal tax rate reductions in the 1920s and 1960s were largely attribu-
table to factors other than tax rate changes which, at best, played only
a minor role.

These critics have no quarrel with the proposition that excessive
taxation will cause an economy to stagnate, and thata roll-back in such
taxation to reasonable levels will have a curative effect. However, there
are considerable differences of opinion among financial experts and
economists as to just where the boundary line between “safe” and
“unsafe” levels of taxation is to be found. Moreover, critics stress that
the boundary may vary from one era to the next, depending upon
social, technological, economic, and other changes in the nation and in
the world at large. Accordingly, they discount the Laffer Theory as
having only limited validity, and as too “speculative” to serve as a
controlling factor in the formulation of fiscal policy.

Proposals for Constitutional Amendment Requiring
Balanced Federal Budget

Balanced Budget Movement in the 1950s
Sometimes described as “spending limitations,” and at other times

as supplements to TELs and other constitutional proposals for ceilings
on federal taxation and expenditure, are “balanced budget” measures
which would require annual federal outlays to be kept within the range
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of tax revenues and other federal receipts, except in wartime or other
emergencies during which deficit spending would be permitted by a
specified extraordinary majority vote in each branch of Congress.
Many “balanced budget” measures have also included procedural or
substantive restrictions on the enactment of laws authorizing federal
borrowing, or increasing the national debt, or both, as a further means
of compelling Congress to balance the federal budget annually. A
balanced budget requirement on the federal government has been
debated since the latter part of the New Deal Era. Such proposals have
appeared, variously, in statutory form, or as proposed constitutional
amendments, depending on the sponsors’ opinion as to the degree of
compulsion necessary to hold Congress to the fiscal criteria involved.

There was considerable interest in this subject during the early
19505, during which balanced budget measures were proposed as
alternatives to schemes to place a ceiling on the federal income tax, or
to limit annual federal revenues or outlays to a fixed percentage of
annual national income or gross national product. Preferring a consti-
tutional mandate of balanced annual federal budgets as less rigid and
artificial than constitutional ceilings on taxation, the National Associ-
ation of Manufacturers advised Congress in 1954 that

The core of fiscal integrity is a balanced Federal budget. The
principle of budget balance should be embodied in the Consti-
tution by amendment:

(1) The amendment should provide that the Congress shall
enact appropriations and to the extent required, tax legisla-
tion, within the balanced budget framework.

(2) The amendment should further provide that when, by
reason of war or other grave emergency, the President should
consider it necessary that spending should exceed revenues,
and should so recommend, the Congress would be authorized
to approve expenditures in excess of revenues if such action
were approved by a three-fourths vote of the full membership
of both Houses. An annual vote in support of such deficits
should be required for extension of the policy ...

... The only test of Government spending is the cost of
proper and necessary services. These must be strictly, not
broadly, defined. The test of cost requires that spending and
taxing be considered together, for in no other way can the
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current cost be determined. The effects of spending cannot be
isolated from taxing or deficit financing. Deficit financing not
only defers payment of the cost-burden of taxes, but levies an
additional cost by way of inflationary reduction in the purchas-
ing power of the dollar.

While deficits may occasionally occur, their emergence
should not be Invited by an excessive volume of vague, open-
ended commitments, nor should they ever be deliberately
sought as a means of attaining nonfiscal ends. In view of the
great economic strength of this country ... there is no reason or
justification whateverfor adherence to a fiscal policy primarily
adjusted to a fear of depression or emergency rather than to a
policy founded on the anticipation of continued growth and
achievement.,

With modifications, proponents and opponents of balanced budget
proposals of the 1950s invoked many of the same arguments, already
summarized earlier herein, offered in respect to measures which would
place a ceiling on the federal income tax or impose TEL controls on
federal expenditures. These arguments were substantially identical in
regard to (a) the wisdom of restraining the power of Congress to incur
deficits for contracyclical reasons, (b) the effect of spending restraints
upon federal programs for the disadvantaged, and (c) the possible
adverse effect of the proposed constitutional mandate in this case
for balanced federal budgets upon federal financial assistance to the
states and their political subdivisions.

In addition to the foregoing issues, critics of a constitutional man-
date for balanced federal budgets expressed the fear that it would not
curb federal spending, since Congress could simply vote to spend
more, then raise the taxes to finance that spending. The balanced
budget rule was viewed as insufficient by itself, unless accompanied by
curbs on federal borrowing, or by TEL limitations on federal spending,
or both. Proponents of balanced budget measures responded that such
a development was possible, but improbable in any significant degree,
because of the likely voter backlash if federal taxes were raised in any
major degree. Advocates of those balanced budget proposals which
included procedural or substantive curbs on federal borrowing be-
lieved that these criticisms were inapplicable to their measures.

Judiciary C >f Congress, He
.42 nn.;at pp. 2

Subcommittee on Taxation and Borrc
Mav 13. 1954, Wash S Government Pi
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All proposals for constitutional amendments to require balanced
federal budgets, which were introduced during this period, failed of
passage in C ongi ess. Proposals for such restraints in statutory form, or
for changes in C ongrssional rules designed to discourage the passage of
appropriation or borrowing measures for which no funding was pro-
vided or which proposed spending not recommended by the President
or Congressional committees, also met with the rejection. However, on
the positive side, the controversy contributed to the enactment bv
Congress of other legislation, and Congressional rules amendments,
intended to improve budgetary procedures.

National Taxpayers Union Drive. More recently, interest in a con-
stitutional amendment to require balanced federal budgets has been
revived by the National 1 axpayers Union (NTU), which was founded
in 1969 to agitate for an across-the-board reduction in federal, state
and local taxation and spending.

In 1975, the NTU initiated a drive to induce state legislatures to
adopt resolutions, under Article V of the Federal Constitution, apply-
ing to Congress to call a national constitutional convention to propose

to the states such a federal constitutional amendment. Under Article V
aforesaid, Congress is obliged to convene that convention if valid
convention “application” resolutions are adopted by two-thirds (34) of
the 50 states. Any constitutional amendment proposed by the national
constitutional convention would be inoperative unless ratified by the
legislatures or by state constitutional conventions, as Congress deter-
mines, of three-fourths (38) of the 50 states. In this campaign, the
75,000-member NTU has the support of some 200 other national, state
and local organizations, mostly of conservative line like itself.

The NTU and its allies have resorted to this “national convention
route” because of the steadfast refusal of Congress over the years
to propose to the states any kind of bona fide,

effective, reasonable
constitutional restraint upon federal deficit spending, or to make any
substantial concession to the growing public sentiment in favor of such
a restraint. A Gallup poll conducted in February 1979 revealed that
78% of the persons polled favored a balanced budget amendment to the
Federal Constitution, while only 12% opposed it.

Opposition to NTU Campaign. Opposition to a balanced budget
amendment to the Federal Constitution, and to the calling of a nation-

Current Campaign for National Constitutional Convention
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al constitutional convention to consider the same, is led by the Citizens
for the Constitution (CFC), which is based in Washington, D.C., and is
chaired by His Honor, Thomas P. O’Neill 3rd., Lieutenant-Governor
of the Commonwealth. The CFC founded in March of 1979 is a
coalition embracing the AFL-CIO, the Americans for Democratic
Action, The American Civil Liberties Union, the American Jewish
Committee, and individuals of liberal persuasion from the political,
academic and business worlds. Its attention and efforts are concentrat-
ed for the moment on a campaign to secure the defeat of national
constitutional convention resolutions awaiting consideration before
state legislatures which have not yet adopted such votes, and to win-
ning state legislative reconsideration and defeat of resolutions of that
type which have already been adopted.

Opponents of the NTU and a balanced budget amendment stress
that

... conveniently overlooked by... (the NTU and its support-
ers) ... is the fact that using the same accounting arithmetic as
most states do, the federal budget today is close to balance...
In fact, if state accounting methods were used, the...budget

(proposed by President Carter in 1979)...would show a
small surplus.

The catch? Most states actually have two budgets, one for
day-to-day operating expenses, the other for such capital ex-
penses as those for major construction projects. What every
state except Connecticut and Vermont is required to balance is
its operating budget not its capital budget.

As the National Governors’ Association remarked in its
latest annual report on state finances, “Although state govern-
ments operate on balanced general fund budgets, they may still
incur debts by borrowing funds ... and spending the borrowed
funds through separate capital budgets” ...

Moreover, the keepers of the federal books could justify
cutting... such items as secured loans... (from the budget
base)... Thus, with the practiced sleight-of-hand of a budget
magician, one could balance the federal budget without spend-
ing any less or taxing any more merely by changing a
definition or two ...
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There are other ways for federal bookkeepers to circumvent
any balanced-budget dictum... (such as creating independent
agencies to handle certain activities on an off-budget basis)...

In short, the more stringent any balanced budget amend-
ment might prove to be in actual practice, the more the devices
would be found to circumvent it...

Of course, none of the rhetoric or literature about a
balanced-budget amendment suggests that raising taxes might be
the answer ...

In present circumstances... if taxes were not increased,
balancing the budget would require “draconian" budget cuts.

Perhaps the ultimate illusion, however, is that balancing the
federal budget wouldautomatically reduce inflation without at
the same time plunging the nation into a severe recession.

However much deep deficits have to do with getting the
current inflation rolling, they have had far less to do with
keeping it going. Most economists believe that during the long
recovery from the 1975 recession, cost pressures, not excessive
demand pressures, have been pushing up prices. Except as it
influences total demand in the economy, the size of the deficit
has little, after all, to do with the size ofunion wage settlements
or with the price of oil or beef.

... In any recession, as individual and business incomes fall,
their tax bills naturally fall, too, lowering federal income.

In such circumstances, federal spending can never be cut
back as fast as revenues are dropping. If the government tried,
it would only deepen the recession dramatically.

As the OEM’s ... (Director James Mclntyre)... sees it, it
would be “practically impossible” to write a budget-balancing
amendment to the Constitution that “would be totally effec-
tive” and still leave “flexibility to combat recessions and meet

human and national security needs.” 1
State legislative Action. The efforts of the NTU on behalf of a

national constitutional convention to consider a balanced budget

1 Berry. John M.. “Balanced-Budget Scolds Have a Rough Road Ahead." Boston Sunday Globe , February 4.
1979. p. A2.
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amendment to the Federal Constitution were first rewarded by the
convention call voted by the Mississippi Legislature in 1975. Since
then, resolutions on behalf of such a national constitutional conven-
tion have prevailed in the legislatures of all of the Sun Belt States, and
most of the states of the Great Plains and the Rocky Mountain region.
Opposition to such resolutions has been strongest in the states of the
Pacific, the Midwest and Northeast.

At the time of the writing of this report, pro-convention resolutions
were reported to have been adopted by the legislatures of 30 states
(Ala., Ariz., Ark., Colo., Del., Fla., Ga., Ida., Ind., lowa, Kan., La.,
Md., Miss., Neb,, Nev., N.C., N.D., N.H., N.M., Okla., Ore., Pa.,
S.C., S.D., Tenn., Tex., Utah, Va., and Wyo.). However, the CFCand
its Congressional supporters are questioning the action of the legisla-
tures of at least five of these states, on the grounds that Senate and
House versions of the resolution differed (Fla. and N.C.), or that the
legislature adopted a resolution contingent upon the adoption of
identical resolutions by the other state legislatures (Del.), or that the
state legislative resolution was not properly addressed to Congress
(N.D.), orthat rescission of the resolution would have prevailed butfor
a procedural error in the state legislature (Iowa).

Resolutions have failed of passage in at least five states. In three of
these jurisdictions, the resolution was rejected at the committee stage
or bottled up in committee (Calif., Mo. and Wis.). In Michigan, such
resolutions have not survived tests on the floor of the legislature. In
Massachusetts in 1979, four measures proposing such resolutions were
reported adversely by the Joint Committee on Federal Financial Assist-
ance, and disposed of negatively as follows:

Senate, No. 1719 (1979). Petition of Senator Joseph B.
Walsh of Suffolk and Norfolk. This bill was laid on the table in
the Senate on March 27, 1979, with no further action thereon
thereafter.

House, No. 1961 (1979). Petition of Representatives Andrew
S. Natsios of Holliston, James R. Miceli of Wilmington, and
John H. Loring of Acton, et al. This measure was rejected by
the House of Representatives on April 2, 1979 (47 yeas vs. 102
nays); reconsideration of the bill was rejected by that body on
April 2, 1979 (45 yeas vs. 107 nays) and April 3, 1979(47 yeas
vs. 107 nays).
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House. No. 3457 (1979). Petition of Representative William
G. Robinson of Melrose (House Republican Minority Leader)
and other members of the House. The adverse report of the
Joint Committee on Federal Financial Assistance was accept-
ed by the House of Representatives on April 2, 1979. A motion
to reconsider House, No. 3457 failed in the House on the
following day (47 yeas vs. 107 nays).

House, No. 4930 (1979). Petition of Representative Royall
H. Switzler of Wellesley. Action on this bill was identical with
that on House, No. 3457 above.

The 96th Congress has under consideration a variety of proposals
for constitutional amendments mandating a balanced federal budget.
Among the more important are the following eight bills, all of which
were introduced during its first session in 1979:

Senate Joint Resolution 4, introduced by Senator Richard
G. Lugar (R) of Indiana, would permit appropriations in
excess of revenues only by a two-thirds affirmative majority
vote of each branch of Congress.

Senate Joint Resolution 7, filed by Senator William L.
Armstrong (R) of Colorado, and identical House Joint Reso-
lution 14, introduced by Representative Louis A. Bafalis (R) of
Florida, would require the federal budget to be balanced ex-
cept in time of war or emergency. A three-quarter affirmative
majority vote of each branch of Congress would be necessary
to permit deficit spending in the latter instances, and that
authorization could not extend beyond two years. Congress
would be required to reduce the national debt by at least 1%
each vear.

Senate Joint Resolution 45, proposed by Senator Harry F.
Byrd (I) of Virginia, would allow deficit spending by Congress
only in national emergencies, and then only whereauthorized
by a two-thirds affirmative majority vote of the total member-
ship of each branch of Congress. Expenditures required to
service and retire the national debt would not be “outlays”
subject to these controls.

Pending Balanced Budget Proposals in Congress
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An unnumbered House Joint Resolution, filed by Repre-
sentative Ken Kramer (R) of Colorado, would impose a bal-
anced budget requirement on a phased-in basis. In the first

the constitutional amend-fiscal year following ratific;

ment, the deficit could not exceed $l5 billion; in the second
year, it would be limited to $lO billion; in the third year, ii
could not exceed S 5 billion; and thereafter, the budget would
have to be balanced. By an absolute two-thirds affirmative
majority vote of each house, Congress could suspend these
requirements in time of war or national emergency.

House Joint Resolution 73, introduced by Representative
Charles J. Moorhead (R) of California, would permit deficit
spending only in time of war or national emergency. The latter
could be defined by Congress by simple majority vote; but an
emergency authorization could not last beyond the life of the
Congress which declared it

House Joint Resolution 213, proposed by Representative
Richard C. White (D) of Texas and 44 other members of the
House of Representatives, would mandate balanced federal
budgets, except (a) in wartime, or (b) in any year in which an
unbalanced budget was authorized by an absolute two-thirds
affirmative majority vote of each branch of Congress. If inany
fiscal year there occurred an “unanticipated deficit” of 2% or
less of total authorized federal expenditures for that year,
Congress would be directed to treat it as an expenditure of the
fiscal year immediately following. Should that “unanticipated
deficit” exceed 2% of total authorized federal expenditures for
the fiscal year in which it occurred, two options would be
available to Congress: (a) it could apportion the “unanticipat-
ed deficit” over not more than four immediately upcoming
fiscal years, to be treated as expenditures thereof; or(b) it could
authorize borrowing to fund the “unanticipated deficit” by a
two-thirds affirmative majority vote of each house.

House Joint Resolution 278, introduced by Representative
John H. Rousselot (R) of California, would require the federal
budget to be balanced, except (a) in wartime, or (b) if other-
wise authorized by a three-fifths affirmative majority vote of
each branch of Congress, if the President approves, or by a
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two-thirds affirmative majority vote of those branches if he
does not. Congress would be obligated to reduce the rates of
federal taxes, when necessary, to offset the effects of inflation
in each year. A law to increase federal taxes could be enacted
only in the manner indicated in (b) above. A two-thirds vote of
each branch would be required to enact a law reducing any
tax, when such reduction did not have the prior approval of the
President.

Proposed Alternatives to Tax and Expenditure Limitations
and to Balanced Budget Requirement

Opponents of constitutional limitations on federal tax and spending
authority advocate various alternatives, with statutory tax reform
being high on their agenda. Among the measures so offered by such
anti-limitation advocates are;

(1) The closing of tax loopholes , through which the well-to-
do are said to escape their “just share” of the federal tax burden. 1

(2) The introduction into the federal individual income tax
of the “indexing” principle pioneered by at least seven state
legislatures within the past three years.2 Under this procedure,
the “inflation tax” is taken out of the income tax through
annual “anti-inflationary” adjustments of the brackets of the
income tax, and of certain other features of the tax such as the
income tax “floor,” the basic personal exemptions allowed to
the taxpayer for himself and each of his dependents, and
deductions and credits allowed to the elderly, handicapped,
and the poor. The anti-inflationary adjustment is computed
using changes in the Consumer Price Index or other recognized
economic indices, so as to prevent taxpayers especially
middle and lower income taxpayers -- from being pushed into
a higher bracket, and from suffering a depreciation ot the“real
dollar” value of their deductions, exemptions and credits, by
reason of inflation alone. 1

I. Munn, James, “The Problem With Tax ‘Reform’ Proposals,” The Boston Herald Ann
Tuesday. June 19, 1979, p. 19.

Ariz., Calif., Colo., lowa, Minn., Ore., and W

3. Among these “income tax indexing measures” are; (a) the “Kemp-Roth Plan,” incorporated isubstantially identical bills filed by Senator William V. Roth (R) of Delaware and Representativ
Jack Kemp(R) of New York (S. 1860and H.R. 8333 of 1977; S. 33 and HR. 1598 of 1979);(b) S. I

1979, introduced by Senator Robert J. Dole (R) of Kansas; (c) S. 211 of 1979, introduced b;
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(3) Exploration ofthepossible use of“circuit breaker”provi-
sions in the federal individual income lax, to ease the pressure
of rising property taxes on middle and lower income home-
owners and renters, with respect only to residences occupied
by them. At least 14states 1 and the District of Columbia permit
such taxpayers a “circuit breaker” credit, variously computed,
which may be deducted from the amount of their state or
district personal income tax due, based on their income
bracket, or their property tax liability (including the portion of
rent attributable to property taxation), or both.

Rather than “cripple” the federal government through constitution-
al ceilings on its tax, spending and borrowing powers, some opponents
of those limitations suggest, instead, that less drastic constitutional
changes be considered in order to promote greater accountability and
responsibility in federal fiscal legislation and management. They
would follow the lead of the states in giving the chief executive (the
President) a line item veto in respect to appropriation bills, 2 and in
requiring a two-thirds affirmative majority vote of each branch of
Congress to authorize borrowing by the federal government and its
instrumentalities,-' to pledge the federal credit,4 or to raise the national
debt ceiling. It has also been suggested that the President be given the
power to veto so much of any bill as would grant an exemption from
federal taxation, or a special tax benefit, to any taxpayer or class of
taxpayers. Reform groups have also urged prohibition of the practice
of attaching “rider provisions” to bills, which are wholly unrelated to
the main subject of that bill, and which would require the imposition of
a tax, a commitment of federal funds, or new federal borrowing.
Further suggested has been a constitutional amendment to render
inoperative federal laws and regulations which impose costs upon the

Senator Gary Hart (D) of Colorado; (d) H.R. 365 of 1979, introduced by Representative Willis D.
Gradtson (R) of Ohio; and (c) H.R. 1000 of 1979, introduced by Representative Robert K. Dornan
(R) of California. Many other members of Congr
Kemp-Roth bills.

cosponsors of the 1979

I. Ariz, Ark., Calif., Colo.. 111., Ind., Mich., Minn,
addition, 12states, including some of the foregoing, hi
against local property taxesdue (or the“property tax’
locality for the resulting local revenue loss (Conn., Ic

Mo., N.M., N.Y.. R. 1., Vt., and Wis. In
-e authorizedsuch a “circuit breaker" credit

with the state reimbursingthe
111., lowa, Kan., Md., Neb., Ncv., Ohio,

Ore., S.D.. and Utah),

2. All slates except six (Ind.. Me.. Nev., N.H., R
3. 111., La., Mass.. Minn., and Mont.

id V

4. For example. Mass. Constit., Amend. Art. LXII
LXXXIV of 1964.

1 of 1918 as amended by Amend. Art.
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states and their political subdivisions, unless those costs are fully
funded by the federal government from its revenue sources. 1

In addition, other opponents of any constitutional ceiling on federal
taxation, spending or borrowing urge the adoption by Congress of
rules designed to foster fiscal responsibility in legislating. Among such
suggested rules have been those which would: (a) prohibit the enact-
ment of any bill involving federal expenditures until a Congressional
committee has reported to Congress upon the newtax measures which
would be necessary to finance that outlay; (b) prohibit the passage of
any bill providing additional appropriations until Congress has first
enacted, and the President has approved, the regular budget; and (c)
require a two-thirds affirmative majority vote in each branch to enact a
deficit budget.

CHAPTER IV.
TAX AND SPENDING LIMITATION MOVEMENTS IN THE

STATES
Pre-Nineteenth Century Tax Resistance Movements

Never popular in any society at any time in history, taxes have been a
source of irritation to the American people since the day their forebears
set foot on the soil of the New World. The issue of equitable taxation
has ranked with slavery, the right of labor to organize and to fair
wages and conditions of employment, and political liberty, as one of
the most volatile causes of domestic strife and violence in American
history.

In the Colonial Era, taxpayer revolts often had twin objectives of
forcing the reduction or repeal of taxes irksome to the public, and of
exacting political concessions from Colonial governors and legisla-
tures. In 1681, property owners in the Province of New York resorted
to a widespread, organized and successful refusal to pay taxes until the
royal governor, Sir Edmund Andros, agreed to convene the legislature
to hear and act on tax and other grievances of the people. Later, as
Governor of the Dominion of New England, formed by merging the
New England, New York and New Jersey Colonies (1686-89), Cover-

Early Conflicts in New York and Massachusetts

I. Mass. House, No. 4928 (1979), petition of Representatives Mary Jeanette Murray of Cohasset, William G,
Robinson of Melrose (House Republican Minority Leader), and Haden G. Greenhalgh of Harwich.
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nor Andros provoked America’s second great “tax revolt” in Massa-
chusetts.

Without recourse to the calling of a General Court, Governor An-
dros undertook to levy property taxes and various excises for the
support of the government of the Dominion in 1687-88. He also
required property owners in New England, whose real estate had not
been acquired with the clear sanction of a royal land grant, to pay a
one-time “quit rent” of 2'6d per 100 acres for validation of their land
title. The Reverend John Wise of Ipswich in Essex County in Massa-
chusetts organized passive voter resistance to these measures on the
legal grounds, supported by a 1681 opinion of the Attorney-General of
England, that the Magna Carta forbade the taxation of English sub-
jects without the consent of their representative assembly. When the
“Essex County Revolt” swept Massachusetts, the Governor impris-
oned the Reverend Wise and prohibited the holding of town meetings
for any other purpose than the election of town officers. When the
news of the Glorious Revolution and the deposition of James II
reached Massachusetts in 1689, the population rebelled, overthrew the
Governor, imprisoned him, and then shipped him back to England.
The hated taxes were reduced or repealed by the General Court
thereafter.

The next major “tax revolt” against provincial (state) central gov-
ernment was that organized in the Piedmont and Appalachian Moun-
tain areas of North and South Carolina by the Regulator Movement
between 1768 and 1771.

In the Eighteenth and Nineteenth Centuries, Appalachia was sepa-
rated in large degree from coastal markets by mountainous terrain, and its
inhabitants thrived mostly on a subsistence farming basis, at the edge
of the poverty line. Frequently, cash was in short supply, and goods
were bartered. Such were the difficulties of getting their crops profita-
bly to any market in the Tidewater towns, that the only feasible
alternative was the distillation of their corn and grains into liquor
which is easier to transport and a more reliable generator of “hard
cash.”

In a petition to the North Carolina Legislature in 1769, the Regula-
tors objected to the levels of property taxes and excises imposed upon
them, the requirement that these taxes be paid in cash rather than kind,

Appalachia and the Continuing Moonshiners' Tax Revolt
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and the “exorbitant fees extorted” by lawyers and court officials in
administrative and judicial proceedings. Of seven enumerated com-
plaints in the petition, two alleged

1. That the poor inhabitants in general are much oppress’d
by reason of disproportionate Taxes, and those of the western
Counties in particular; as they are generally in mean circum-
stances.

2. That no method is prescribed by Law for the payment of
the Taxes of the Western counties in produce (in lieu of Cur-
rency) as in other Counties within this Province, to the Peoples
great oppression... l

Pledging themselves to pay only those taxes which were “legal” and
not extortionate, the Regulators won control of the North Carolina
Provincial Assembly in 1769. However, when their tax protests took
violent form, the British Governor called out the army and suppressed
the movement. From that time to the present era, the folk of Appala-
chia have maintained their legendary hostility to state and federal
excises, especially taxes on whiskey, a tradition kept alive by “moon-
shining” and confrontations between farmers and “revenuers.” Later,
in 1794, President George Washington had to send 15,000 federal
troops and militia from Pennsylvania, Maryland and Virginia to crush
the Whiskey Rebellion in western Pennsylvania, occasioned by popu-
lar opposition to a federal excise on the distillation ofalcoholic bever-
ages.2

Taxation was one of the major issues contributing to the American
Revolution of 1775-83. Public distrust of the possible uses of the tax
power by central government was manifested in the Articles of Confed-
eration of 1781, which made Congress dependent upon the state legis-
latures for money.3 And the Constitution of New Hampshire, adopted
in 1783, ordained that “The doctrine of nonresistance against arbitrary
power, and oppression is absurd, slavish, and destructive of the good

Late Eighteenth Century Developments

!■ Colonial Records ofNorth Carolina, ed. by W. L. Saunders, Vol. VIII, p. 75H. Petition of the Inhabitantsof
Anson County, N.C., October 9. 1769.

- Thomas Jefferson, later founder of theRepublican (new Democratic) Parly, denounced theFederal Whiskey
Excise as “infernal.”

Articles of Confederation, Art. VIII
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and happiness of mankind.”' To date, the New Hampshire Legislature
has not given its electorate cause to invoke this “Right of Revolution”
in order to control the level of taxation in that state.

Since the American Revolution, Massachusetts has experienced one
armed revolt, in which grievances over taxation were, however, only a
secondary factor. In 1786-87, Daniel Shays, a veteran of the Revolu-
tion, led an uprising of farmers and laborers in central and western
Massachusetts against the Commonwealth, when mercantile interests
and banks insisted that hard currency, rather than depreciated paper
state currency, be used to meet certain obligations. Like their Appa-
lachian cousins, the farmers of western Massachusetts were short of
hard currency; and they and the laboring classes in the towns were
heavily in debt. Moreover, Massachusetts had relatively high property
taxes at the time, which worked greater hardships on the population of
rural communities than on other classes of taxpayers. The rebellion
was crushed by the Massachusetts Militia, after engagements in
Springfield and Petersham in 1787.

Fears of the propertied classes that there might be repetition ofsuch
rebellions elsewhere in the nation was a major motive for ratification of
the new Federal Constitution by conventions in Massachusetts and
other states.

Since the close of the Eighteenth Century, efforts on behalf of the
reform, reduction, or limitation of taxation and governmental spend-
ing have occurred peacefully, if vociferously, within the channels
afforded by federal and state constitutional and political processes,
with only occasional isolated incidents of violence. As has been noted
in a study by the Council of State Governments,2 aside from special
interest groupclaims, debate on these matters has been dominated by a
competition between “small government” and “big government” phil-
osophies of taxation and public expenditure.

In summarizing the “small government” philosophy, the Council
study observes that

Economists such as Adam Smith, John Stuart Mill, and
others argued that government’s role should be limited to those

Tax and Spending Limitation Efforts, 1800-1967
Philosophical Aspects

N.H. Const., Pari 1, Art. X
2. Council of Slate Governments, Limiting State Taxes and Expenditures. Pamphlet No. RM-653, Lexingtoi
K.y.. November 1978, 31 pp.; at pp. 2-3.
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activities which the private sector could not efficiently per-
form. Provision of an orderly monetary system, national de-
fense. and enforcement of contracts are examples of the limited
scope of functions advocated by these classical economists.
This view was dominant 200 years ago and it is well represented
by Thomas Jefferson’s famous dictum “That government is
best which governs least.” Several twentieth century scholars in
political science and in economics, such as William Niskanen,
Milton Friedman, Frederick Von Hayek, James Buchanan,
and Gordon Tullock, have built on this tradition. Friedman,
for examble, argues persuasively in Capitalism ami Freedom
that government activities should be much more limited than is
the case at the present time.

Advocates of small government believe that the market-
based economic system does a reasonably good job of produc-
ing the goods and services that society wants and of distribut-
ing incomes equitably. They tend to favor constitutional limits
on government spending and taxation because of a belief that
the political system and bureaucratic institutions are biased
toward a larger-than-optimal public sector. For example, Nis-
kanen’s model of bureaucracy is based on the assumption that
persons in charge of government bureaus are primarily inter-
ested in obtaining such things as high salary and prestige, and
that their success in attaining these objectives depends on the
size of the budget they administer. He concludes, therefore,
that bureaucrats attempt to maximize the size of their budgets.
Buchanan and Tullock argue that the political or collective
choice system results in excessive government spending and
taxation due to a fragmented budgetary process (the purpose
of the Budget Reform Act of 1974was toreduce fragmentation
at the federal level) and from the specific nature of benefits
from many government programs, in contrast to a diffused
distribution of the tax burden supporting these same programs
which enables a well-organized special-interest group to win
approval of a given expenditure even though total costs exceed
total benefits. 1

bigIn contrast, a more ambitious approach is embraced in the “

Ibid., p.
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government” view outlined thus by the Council report:

The best known American spokesman for a large role for
government is John Kenneth Galbraith. He has argued in The
Affluent Society and in subsequent books and articles that the
public sector is too small relative to the size of the private
sector. The case for a large government has also received
support from public finance economists. A. C. Pigou, for
example, argued, on the basis of diminishing marginal utility
from additional dollars spent on private goods, that the public
sector should be larger. Modern public finance texts now treat
as standard material a discussion of so-called “market failures”
w'hich justify a role for government that is far larger than that
envisioned by classical economists like Smith and Mill.

Many advocates of a larger public sector believe that goods
and services provided by government are underprovided be-
cause such goods lose out in the competition for the consumer-
taxpayers’ dollar. Gailbraith lists advertising by business as a
major cause of imbalance between the public and private sec-
tors in this country. Anthony Downs, building on a basic
model of the political process sketched by Joseph Schumpter,
concludes that government-provided goods are undersupplied
because of their remote and intangible nature and because of
the high degree of taxpayer-voter ignorance of the benefits and
costs associated with items in the public sector budget. Downs
argues that voters tend to favor a level of public sector output
smaller than would be the case if they had knowledge regarding
benefits and costs of publicly provided goods.

Persons who have concluded that the market economy fails
to perform well in important areas and who look to govern-
ment to correct these deficiencies are understandably opposed
to efforts to place limits on government taxing and spending. l

Tax Limitation Efforts in Post-Civil-War Era
In addition to these considerations, there are the concerns of various

groups active in the late Nineteenth and early Twentieth Centuries on
behalf of certain constitutional and statutory limitations on state and

/hid., pp.
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local taxation and borrowing, for largely noneconomic reasons. In
some cases, such restraints were advocated by civic associations and
other reform organizations in an effort to curtail or prevent abuses of
governmental powers of taxation, spending and borrowing by the
political “machines” which dominated many city halls, county court
houses, and stale capitols in that era. On other occasions, these finan-
cial limitations were visited upon urban county and city governments
by hostile rurally-dominated stale legislatures, often with the support
of financial institutions, to curb real or alleged “irresponsible” fiscal
decisions by those governments. In general, however, property tax
limitation during this period was sufficiently flexible and liberal to
prevent serious interference with local services.

Tax Limitation Efforts in the 1930s
In the 19305, there developed a new property tax limitation move-

ment with a different orientation, whose advocates embraced, in vary-
ing degrees, the concept that property taxes should not account for
more than a certain proportion (usually 50%) of all state and local
taxes to be raised annually. The function of the property tax limit,
then, was to compel the state legislature to levy other taxes deemed
necessary or desirable to broaden the lax base, thereby reducing the
reliance of local government upon theproperty tax which was seen as a
regressive, but necessary, evil. Two developments during and following
the Great Depression fueled this movement for tax limitation.

First, with the onset of the Great Depression the property tax system
was thrown into convulsions in many states. During the“Boom” which
preceded the Great Depression, real estate had been overdeveloped
in many areas, with a resulting speculative inflation of land values.
Anticipating boundless growth, Boom Era local governments in-
creased their expenditures and tax rates, with little attention to effec-
tive expenditure control. The problem was compounded by faulty
assessment procedures, maladjustments of local functions and re-
sources, weak tax collection systems, and imprudent local borrowing.
When the Great Depression struck, the speculative understructure of
the property tax system collapsed, precipitating a downward spiral of
property values and the property tax base and local revenues. Rural
areas were especially hard hit by almost total reliance upon the proper-
tytax, and a dearth of hard cash in the hands of destitute farm families.
Urban areas fared better, but still had severe tax delinquency prob-
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lems. In this process, the regressive aspects of the property tax were
highlighted starkly, drawing fire from social and economic reformers. l

Secondly, with the advent of the New Deal, World War 11, and the
postwar era, the number and scope of local government services were
enlarged by federal and state mandates and related grants-in-aid, and
by voter desires for new and improved local services. J o the extent that
these new and expanded local services were “social” in nature, rather
than services to property as such (fire, police, betterments, etc.), prop-
erty tax limitation was viewed as a means of confining theproperty tax
to the latter “non-social-service” functions.

The Califormia Tax Revolt of 1962-79

Origins of California Tax Revolt
Now sweeping the nation is a new wave of voter discontent with

taxes which has been accelerated by the spectacular electoral success of
two initiative petitions for state constitutional amendments in Califor-
nia. The first of these measures. Proposition 13 of 1978, the Jarvis-
Gann Initiative, imposed a ceiling of 1% of full cash value on real
property taxes in California. The latter measure, Proposition 4 of
1979, the Gann Initiative, is a TEL provision which limits the annual
growth in state and local government appropriations to a dollar
amount represented by the prior fiscal year’s appropriations, adjusted
to reflect changes in the cost of living and population. The California
Tax Revolt, which produced these election results, had been building
for 16 years.

The Philosophy of Howard Jarvis, and the United Organization of
Taxpayers. In 1962, discontent among voters in southern California
over rising local property taxes led to the formation of the United
Organization of Taxpayers (UOT), chaired by Mr. Howard Jarvis of
Los Angeles.

Philosophically, Mr. Jarvis has long advocated the proposition that
property taxes be used solely to finance property-related services,
including police and fire protection, street and sidewalk construction
and maintenance, street lighting, waste disposal, and the like. Hence,
he has argued against the use of the property tax to pay for schools,
social services and other activities or capital outlay having no signifi-
cant relationship to, or benefit for, property or property ownership as

Source: l.ut/, Harley 1... Public Finance, 4th cd.. New York, N.Y., 1947. 730 pp.. at pp. 379-381
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such. He regards escalating property taxes as the most serious tax
problem facing residential, farm, and business property owners, and
has long contended that a specific “ceiling” on property taxation is
necessary to attack the problem at its roots.

Beyond these considerations, Mr. Jarvis has gone further to advo-
cate that

I would like to see property taxes cut out entirely, notjust in
California, but in every state that now has such a tax. Let me
repeat: property taxes are inherently unfair because they have
little or no relation to the property owner’s ability to pay.
Income taxes are fairer than property taxes because they are
related to ability to pay. I believe that sales taxes are the fairest
of all, if they don’t apply to food and medicine. When I’m
paying the sales tax, I have to pay only as much as I decide I can
afford; otherwise, I don’t buy the item. I’ve got some control
over my money. And sales taxes are easier and cheaper to
collect.

In short, while total tax levels should be reduced, the proper-
ty tax burden should be shifted to income, sales, and other
forms of taxes. 1

Merging these traditional Western Populist views with classical eco-
nomic and political concepts, Mr. Jarvis urged a return to the prin-
ciple and practice of limited government at the local, state, and
federal levels, by the device of reducing the present “excessive” level of
taxation and by limiting the number of employees which governments
may retain. To this end, he has supported proposals to reduce state and
federal income taxes, to take the“inflation tax” out of income taxation
by indexing the latter, and to lower capital gains taxes so as to
encourage investment and employment. He further champions a cur-
tailment of governmental regulatory activity which adds to the costs of
goods and services to consumers.

HOT and Watson Tax Limitation Initiatives of 1968-72. In 1968,
the UOT turned to the direct initiative procedures authorized by the
California Constitution to advance its tax limitation proposals. Under
that constitution, a proposal for a constitutional amendment may be
placed directly on the ballot pursuant to an initiative petition bearing

I. Jarvis, Howard, and Pack, Robert, I'm Mad As Hell, Times Books, Inc., New York, N.Y., 1979,
310 pp.; at p. 283.
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valid voter signatures equal to not less than 8% of the total number of
votes cast for all candidates for governor in the state election at which a
governor was most recently elected; a lesser 5% signature requirement
applies to each initiative petition for laws. 1

When the UOT failed to obtain sufficient signatures on its petition, it
gave its support instead to Proposition 9 of 1968, an initiative-
proposed statute authored by Los Angeles County Assessor Philip E.
Watson, which (a) imposed a property tax ceiling of 1% of full market
value on levies for property-related services provided by counties and
municipalities, and (b) required the use of property taxation to finance
education and welfare to be phased out over a five-year period follow-
ing voter ratification of this measure.

While concerned over the level of property taxation in their state
(6.5% of state personal income in 1967), Californians were not yet in a
broadly mutinous mood. Hence, they rejected Proposition 9 at a state
election in 1968 (32% yeas vs. 68% nays), while approving, instead, an
alternative measure placed on the ballot by the legislalture, which gave
homeowners a $750 homestead exemption under the local property tax
(Proposition IA, proposed by Governor Ronald Reagan^,

In 1971, the UOT launched an initiative petition drive fora constitu-
tional amendment which would; (a) limit local property taxes to 1%of
the fair market value of the property taxed, this amount reflecting the
UOT’s computation as to the degree of local property taxation neces-
sary to support “property-related” local services only; (b) prohibit
special assessments on real property; and (c) forbid real property tax
exemptions with certain exceptions - unless authorized by laws
enacted by a two-thirds affirmative majority vote of each branch of the
legislature. Local election officials were able to disallow a sufficient
number of the 650,000 voter signatures on this initiative petition to
keep it off the ballot.

Subsequently, in 1972, the UOT assisted Los Angeles County Asses-
sor Philip E. Watson in obtaining the necessary voter signatures to
place on the ballot that year, as Proposition 14, his initiative proposal
for a constitutional amendment limiting property taxes to 1.75% ofthe
full market value of the property taxed.2 To replace the estimated $2
billion loss in local property tax revenue which would result from voter
approval of this initiative measure, its sponsors proposed (but did not

I. Calif. Const., Art. IV, ss. 22 and 24.
2. Proposition 14 would have limited the properly tax to $7 per $lOO of the “assessedvalue.” UnderCalifornia
law, until January I. 1981, such “assessed value” is 25% of “lull" or “appraised" value, i.e., fair market value
(Calif. Revenue and Taxation Code, s. 401), Th 75<;
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include therein) the closing of various loopholes in taxes on banks and
insurance companies, the imposition of a 7% oil severance tax, and
increases in state sales, cigarette, liquor, and corporation taxes. Oppo-
nents were successful in arguing that local property taxes should be
lowered through increases in state aid, rather than by a capping of the
property tax. Proposition 14 was rejected (34% yeas vs 66% nays).

Reagan Initiative Proposition I of 1973
Growth ofState and Local Taxes in California. 1968-72. From 1968

through 1972, state and local expenditures in California continued to
increase under the stimuli of inflation, population growth, the expan-
sion of existing state and local programs, and theaddition of new state
and local programs. The California Legislature sought to blunt therise
in local property tax burdens by increasing state aid to localities by
79.2%, from 5144.86 per capita in 1967 to $259.97 per capita in 1972.
To finance this additional financial assistance to local government, it
was necessary to increase state taxes.

From 1968 to 1972, personal income in California rose 34.1%, from
$77.4 billion to $103.8 billion, while state and local taxes increased
more rapidly. State tax collections in this period increased 45.6%, from
$4.6 billion in 1968 to $6.7 billion in 1972, representing in the latter
year 6.4% of personal income. In contrast, local government tax
collections expanded 55.3%, from $4.7 billion in 1968 to $7.3 billion in
1972, the latter figure equalling 7% of personal income in the state in
that year. In 1972, property taxes accounted for about 87% of local tax
collections in California, which allows its cities and counties, and
certain districts, to levy local sales taxes and certain other nonproperty
taxes.

By 1972, voter hostility to increasing state and local tax levies began
to assume significant proportions, and incumbent Governor Ronald
Reagan and his advisors decided to campaign for a tax limitation
scheme, hoping that success in that area would enhance the Governor’s
standing with the electorate.

To these ends, Governor Reagan turned to two groups to develop a
tax limitation proposal. The first was an informal advisory committee
of conservative economists, whose most notable member was Profes-
sor Milton Friedman of Stanford University, who has long advocated
state constitutional amendments to limit the annual expenditures or
tax collections of the state to a percentage of personal income within
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the state during the prior calendar year. The formulation of a specific
constitutional amendment along these lines was entrusted by Gover-
nor Reagan to a ‘’task force” headed by one of his legal advisors, Lewis
K. Uhler, Esq., of Loomis, California, later President of the National
Tax Limitation Committee.

Main Features of Proposition I. More than 5,000 words long, the
complex constitutional amendment drafted by this task force had six
main goals, namely: (1) to limit state spending to a declining percent-
age of gross personal income in California, starting at the then prevail-
ing 8.75% rate and dropping by stages to 7% in 1980; (2) torequire any
state revenue in excess of the annual spending limit to be applied only
to tax reductions or refunds, unless needed for emergencies declared by
the Governor; '(3) to require a two-thirds affirmative majority vote of
each branch of the California Legislature to enact laws increasing
existing taxes or imposing new taxes; (4) to allow the “state tax revenue
limit” (i.e., state spending ceiling) to be increased or decreased either by
an initiative law approved by the people at a state election, or, alterna-
tively. by a law enacted by the affirmative votes of two-thirds of the
membership of each branch of the Legislature and subsequently ap-
proved by the electorate at a state election; (5) to allow local property
tax rates to increase above their 1972 or 1973 levels, whichever was
higher, only to reflect cost variations due to cost-of-living and popula-
tion changes, unless higher property tax rates are approved by local
voters; and (6) to require state funding of local government costs
resulting from the expansion of existing state-mandated programs or
the addition of new state-mandated programs.

The Reagan measure provided for the computation annually of the
“state tax revenue limit,” which was also to be the state appropria-
tions limit, by an Economic Estimates Commission composed of (a)
the popularly-elected State Controller, (b) the Director of the State
Department of Finance or such other representative of the Governor
as the latter determined, and (c) a nonmember of the Legislature,
named by the Legislature in such manner as its joint rules prescribed.

The “tax revenue” to be limited was to include the revenue of the
state from every tax, fee, penalty, receipt, and other monetary exac-
tion, interest in connection therewith, and any transfer from an emer-
gency reserve fund (the deposit in which could not exceed 0.2% ofstate
personal income). Not included in this definition of “tax revenue” were
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“excluded revenues” such as intergovernmental transfers, trust fund
income, endowment income, gifts and donations to the state, interna!
fund transfers, proceeds of state borrowing, service fees and charges
dedicated to the retirement of revenue bonds, and revenues from
emergency taxes of no more than two years’ duration enacted by the
Legislature pursuant to a gubernatorial emergency declaration.

The state tax revenue limit for a fiscal year was to be computed on
the greater of the two following figures:

1. A dollar amount derived by multiplying (a) the state
personal income for the calendar year in which the upcoming
fiscal year commenced, by (b) a state tax revenue limit income
quotient obtained by dividing the state tax revenue limit for the
previous fiscal year by the state personal income for the pre-
vious calendar year and subtracting the figure .001.

2. A dollar amount derived by multiplying (a) the most
recently available Consumer Price Index by (b) the state popu-
lation for the calendar year in which the upcoming fiscal year
commenced, by (c) a state tax revenue limit population-
inflation quotient. The latter quotient was to be calculated by
dividing the estimated state tax revenue for the fiscal year 1974
by the product of (a) the 1973 population of the state multiplied
by (b) the Consumer Price Index used to compute the state tax
revenue limit for the fiscal year 1975.

Mathematically, this computation would have reduced state spend-
ing, as a percentage of state personal income, to 7.6% in the fiscal year
1974, and reduced it thereafter at the rate of 0.1% per annum until it

reached a “floor” of 7% for the fiscal year 1980 and years thereafter.
After that 7% “floor” has beenreached, the Legislature, by a two-thirds
affirmative majority vote of each of its branches, could terminate any
further reduction of this percentage, or reinstate further reductions
therein.

In any year, the state tax revenue limit, as computed above, was then
to be subject to certain adjustments. It was to be increased by any
amounts required to finance the following:

(a) Additional state spending permitted by voter action in
raising the state tax revenue limit;

(b) Additional state aid to local governments for the reduc-
tion of local property taxes;
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(c) State assumption of functions and programs theretofore
borne by local governments;

(d) Increased state expenditures occasioned if federal taxes
are reduced on the condition that the state increase its
outlays by an amount equivalent to the federal reduction;

(e) Payment of principal and interest due on state borrowing
approved by the stale electorate, and on tax anticipation
loans;

(0 Payment of costs arising from court judgments; and
(g) Tax refunds.
On the other hand, the state tax revenue limit was to be reduced to

reflect (a) any reduction in state aid for local property tax relief and (b)
the costs of any state function or program assumed by the federal
government.

The state tax revenue limit of the prior fiscal year was to continue in
force as the limit for the new fiscal year if the Economic Estimate
Commission failed to agree on the state tax revenue limit for the latter
year.

For each political subdivision of state, the Reagan measure pro-
posed to prescribe a “maximum property tax rate” equal to the local
property tax rate in effect in the fiscal years 1972 or 1973, whichever
was the higher, increased or decreased in such manner as the Legisla-
ture ordained by law “to reflect cost variations due to cost-of-living or
population changes not offset by assessed valuation changes” or to
allow for other special circumstances creating hardships for individual
local entities. In any local entity, its governing board could, by a
four-fifths vote increase the maximum property tax rate for no longer
than two years to meet an emergency. Otherwise, no permanent in-
crease of the maximum property tax rate of the locality would be valid
unless ratified by its voters.

The maximum property tax rate of a locality was to be increased to
meet the costs of (a) responsibilities imposed on it by federal law or by
court orders, (b) pensions for its retired employees, and (c) functions
and programs assumed from other governmental entities. The maxi-
mum property tax rate was to be reduced to reflect (a) the receipt of
additional state aid provided expressly for property tax relief, and (b)
local government responsibilities transferred to other local entities in
the state, or to the federal government.

The Reagan measure would have forbidden the state to require
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localities to increase their existing services or to institute new pro-
grams, unless the resulting additional costs were assumed by the state.
Such state reimbursement was not to be required in respect to costs
resulting for localities under laws which applied also to individuals,
private entities, and governmental entities generally.

Other provisions of the Reagan proposal: (a) prohibited local in-
come taxes unless levied pursuant to a law enacted by two-thirds
affirmative majority votes in each branch of the legislature; (b) exemp-
ted from the state income tax individuals whose adjusted gross annual
income was less than 54,000 and married couples and heads of house-
holds whose adjusted gross annual income was less than $8,000; (c)
required that the surplus existing in the state’s general fund at the end
of the 1973 fiscal year be used for a credit or refund to personal income
taxpayers, in 1973 or 1974 only, equal in the aggregate to 20% of the
total personal income taxes collected by the state for calendar 1973;
and (d) placed a ceiling on the rates of the state personal income tax
equalling the rates in effect on January 1, 1973, less a credit of
The latter ceiling on state personal income taxes could have been
altered in future years only by a law enacted by the affirmative votes of
two-thirds of the members of each branch of the legislature.

Governor Reagan advanced his spending limitation measure on two
fronts simultaneously. He submitted it to the California Legislature as
a proposed legislative constitutional amendment, to be approved by
the Legislature with or without changes, for presentation to the voters
for ratification. At the same time, the identical text was the subject of
an initiative petition drive inaugurated by the Governor’s political
organization, which was successful in collecting over 520,000 voter
signatures. This was more than enough to place the measure on the
November 1973 state special election ballot as Proposition I.

Battle for Proposition I Fails. Proposition 1 became the subject of
an intensely partisan contest between the Governor, who was Republi-
can, and the Legislature which had Democratic majorities in its Senate
(21-14) and Assembly (49-31). The legislative version ofProposition I
thus failed, and attention focused on the initiative measure.

Supporting Proposition 1 were the California Taxpayers Associa-
tion, the California Chamber of Commerce, and a variety of conserva-
tive political groups and leaders, including Mr. Jarvis. Opponents
included the League of Women Voters, the California Teachers Asso-
ciation, other educational groups, the California State Employees’
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Association and other public employee unions, county and municipal
organizations, and various liberal political groups. The news media
divided pro and con. In general. Republicans supported Proposition I
while Democrats assailed it.

A study by the Legislative Analyst’s Office of the California Joint
Legislative Budget Committee concluded that Proposition 1 would
reduce state expenditures by $620 million in fiscal 1975, $7lB million in
fiscal 1976, $877 million in fiscal 1977, and $1.36 billion in fiscal 1978.
The report indicated that adoption of Proposition 1 would: (a) reduce
state aid to local governments (this item accounting for 66% of the
state’s annual budget); (b) cut senior citizens benefits, notably rental
relief and property tax assistance; (c) necessitate higher tuition fees in
state institutions of higher learning; (d) increase other user fees, and
cause the adoption of new user fees, by state and local agencies; (e) lead
to higher reliance on the use of revenue bonds to finance public
projects, in order to circumvent the state revenue limit, rather than
on general obligation bonds which carry lower interest rates and thus
involve lower borrowing costs to the taxpayer; and (f) distort the
financing of federally-aided programs at the state and local levels, and
state-mandated programs administered by local governments, due to
technical defects in the wording of the measure. 1

The negative findings of the Legislative Analyst became the core of
the case offered by opponents of Proposition 1, who found that
measure’s fiscal constraints to be “arbitrary,” “drastic” and “reaction-
ary.” Further, they contended that Proposition 1 would inhibit the
enactment of laws establishing new contracyclical state aid programs
unless the state assumed the full cost to local governments; and they
argued that Proposition 1 would have the effect of shifting governmen-
tal costs from the state to localities, if the voters would not approvean
increase in the state spending ceiling. Strains between urban, suburban
and rural areas would be heightened as their voters and state legislators
voted according to the perceived interests of their respective areas.
Finally, opponents charged that upper-income taxpayers would bene-
fit most from Proposition 1, while the income tax breaks afforded to
taxpayers at the lower income levels would be more than offset by
service curtailments and higher local sales and property taxes.

Proponents of Proposition 1 disputed these claims, and replied that
the main problem facing California voters was to halt the “uncon-
I. Calit. Joint Legislative Budget Committee, Office of the Legislative Analyst, An Analysis of Proposition
No. I The Governor's State Expenditure Limitation Proposal on the November 1973 Ballot , Publication
73-17. Sacramento, Calif., September 25, 1973, 109 pp.
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trolled growth” of governmental bureaucracies and programs, which
was outracing the capacity of individual taxpayers and the state’s
economy to support government by taxation. Proponents dismissed as
erroneous the argument that Proposition 1 would increase taxation.
Instead, proponents of Proposition 1 asserted that it would clearly roll
back modestly the overall burden of state taxes, curb the enactment of
state mandates which forced increases in local property taxation, and
give voters of California a firm veto over future increases in the level of

state and local taxation and spending. Thus, what the people felt they
could reasonably afford to pay in taxes in the light of their incomes,
and not the desire of political, bureaucratic, and special interest organ-
izations to spend, would be the controlling criterion. Hence, its propo-
nents saw Proposition 1 as creating a “bottom line” for government.
Proposition 1 was advanced as a mechanism to compensate for the
absence, in government, of consumer resistance balances found in the
economic market place.

Moreover, through these “modest” spending controls, proponents
of Proposition 1 hoped to compel state and local governments to
devote greater attention to ways and means of eliminating waste in
their operations, so that the tax dollars saved would be available for
“legitimate” uses which would otherwise have to be financed by tax
increases. Proponents argued that without this “prod,” long-needed
improvements in the organization and management of state and local
governments would be delayed and even frustrated by those with a
vested interest in the continuation of outdated, inefficient, and waste-
ful governmental operations.

Other advocates of Proposition 1 argued that it would stiffen the
backs of management in the state and local governments in collective
bargaining negotiations with public employee unions. Such Proposi-
tion 1 champions complained that public employee collective bargain-
ing agreements are more generous than those governing comparable
workers in union-organized private sector enterprises. This state of
affairs they blamed on the alleged willingness of elected public officials
to curry favor with politically potent public employee unions by con-
ceding too much in contract negotiations.

Finally, it was argued on behalf of Proposition 1 that it would
pressure government to establish more realistic priorities for public
spending, and to reevaluate programs more frequently, since limitless
access to the resources of taxpayers would be denied.
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Proposition i was defeated, although it commanded much greater
voter support than its predecessor tax limitation initiative proposals.
Of the voters participating in this election in November of 1973, 46%
voted in favor of Proposition 1, while 54% voted in the negative. A
subsequent survey by the California Poll, an opinion-testing organiza-
tion, revealed that many voters were confused by the complexity and
length of the measure, some believing that it would increase taxes,
while others feared it would reduce taxes so drastically as to cripple or
abolish needed state and local services; in general, voters tended to vote
on the basis of their favorable or unfavorable opinion of the Governor,
and their varying perceptions as to the impact of Proposition 1 on
themselves.

Circumstances favorable to a successful drive to “cap” local proper-
ty taxation in California began to emerge in the early 19705, and were
given added momentum by the controversy over Proposition 1 of 1973.

Inflation ofReal Property Values. The value ofland and homes, and
home constructiuon costs, inflated rapidly in California during the
1960s and 19705, due to rapid population growth, the escalation of

interest rates due in part to federal fiscal and monetary policies, and
wage settlements in the construction industry. These trends were also
influenced by the manner in which development occurred in particular
parts of the state, and by local conditions more pronounced in Califor-
nia in some cases than in the nation at large. The market value of home
sites and housing soared spectacularly in the 19705, rising about 50% in
California and other western states between 1976 and 1978, with much
greater increases being recorded in the metropolitan areas of Califor-
nia.l

These changing real estate values were captured swiftly by Califor-
nia’s efficient assessing system, which operates on a defacto three-year
cycle to bring the “appraised value” (full or fair market or cash value)
of real estate up to 100%. Theoretically, under the statutes, property in
California is supposed to be revalued annually as of March Ist. Howev-
er, the prevailing practice of local assessors is to reappraise one-third of
the realty in their respective jurisdictions each year. The California
Constitution mandates that all property be taxable proportionally and
assessed "at the same percentage of fair market value,” but authorizes

Intensifying Property Tax Crisis in California

1. “Proposition 13 - A Revolting Development,” Texas Town & City, Vol. LXV, No. 7. Texas Municipal
League, Austin, Tex., July 1978, pp. 6-7.



HOUSE - No. 67431980] 179

real property to be appraised according to its use in certain cases. 1
State law provides that until January 1, 1981, the “assessed” (taxable)
value of property shall be 25% of its appraised full value. 2

The county assessors are responsible for property appraisals, except
(a) for property in certain classes of cities which have their own
assessors, and (b) public utilities properties appraised by the State
Board of Equalization. Property taxes are collected by the counties for
themselves and local government units within them, other than cities
which do their own assessing and collecting of taxes, and for certain
levies on personalty collected by the state.

Local Spending Increases. While real property values are updated
more frequently in California than many other states, the governments
of many localities kept property tax rates at or only slightly reduced
below the former rates, in order to finance additional local expend-
iture. Thus, from 1967 to 1977, Los Angeles County had a stable
population, but saw its county expenditures rise 220% from $5OO
million in 1967 to $1.6 billion in 1977. Less extremely, the cost of city
government throughout the state rose 163%, while the population
increased 14.5%.

In addition, California experienced a proliferation of special service
districts, including improvements districts incorporated by subdivi-
sion developers to provide utilities in their subdivisions (water, sewer-
age and solid waste disposal, streets, sidewalks, and street lighting)
financed by property levies. California does not require developers to
install such utilities as part of their projects, with costs thereof to be
included in the sales prices of residential and business units.

Inflation of Property Tax Burdens. In consequence of the forego-
ing, the property tax bills of Californians skyrocketed.

In Los Angeles County, the property tax on one home, purchased
for $64,000 in 1968, went from $l,BOO in that year to $3,500 in 1976,
and would have reached $7,000 in 1978 but for the capping of such
levies by Propositon 13.3 Another home purchased in 1972 for $72,000
was reappraised to $220,000 by 1978, its property tax liability more
than doubling.4 A third home on which $5,500 was paid in property
taxes in 1975 faced a hike to $14,600 in such taxes in 1978.5 A fourth
I- Calif. Const., Art. XIII, ss. 1, 8-10 and 19.
2. Calif. Revenue and Taxation Code, s. 401 (as amended by Laws of 1978, c. 1207 which provided for
expiration of the 25% rule in 1981).

3. Time. June 19. 1978, p. 20.
4. Ihid.
5. Time, June 5, 1978, p. 13.
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residence purchased for $60,000 in 1966 was revalued over the years to

$250,000 by 1977, jumping its annual property tax liability 300% to
$6,000 in that time.' The effective full-value property tax on Los
Angeles homes by 1978 was $3l per $ 1,000 ofsuch value, ascontrasted with
$21.90 per $l,OOO in New York City and $123.92 per $l,OOO in Boston.

In San Francisco, the property tax on a three-bedroom home in-
creased from $3OO in 1959 to $2,240 by 1978.2

On the average, real estate taxes, as a percentage of full value, were
fairly stable in California between 1971 and 1977, fluctuating annually
between 3% and 3/2 % of such value. 3 However, while per capita
property tax collections for the nation as a whole increased from $lB4
to $289 from 1971 to 1977, such per capita collections in California
rose from $296 in 1971 to $458 by 1977, 4 whiletheaverage taxbillfora
single-family home climbed from $362 in 1968 to $Bll by 1978. From
the fiscal year 1977 to the following 1978 fiscal year alone, real and
personal property valuations rose 15%, and local property tax collec-
tions rose 10%, in contrast with a 4.8% increase in the Consumer Price
Index in that period. Through increases in state aid to localities, the
average annual increase in local property taxes, which was 9.5% in
California during the period 1967 to 1972, was reduced to an average
6.8% annual increase for the period 1972-77. However, this was not
enough to satisfy taxpayers, who saw their per capita property tax
burden of 1977 ($458) outdistanced only by those of New Jersey ($468),
Massachusetts ($491) and Alaska ($1,318).5

In California, local reliance on the property tax varied widely among
political subdivisions, due to the availability of “nonproperty” taxing
authority to counties, municipalities, transit districts, and certain other
local entities. Urban counties and municipalities have long derived
large revenues from local sales, occupancy, license and utility taxes,
while these and other local jurisdictions have made lesser use of payroll
and severance taxes. City dependence on theproperty tax as a percent-
age of all city tax sources, ranged from as little as 5% to as high as 70%
in the decade preceding 1978, due to city utilization of such alternative
1. U. V. News A World Report. June 19, 1978, p. 18,

2. Newsweek. June 19. 1978, p 27.
3. L S. News A World Report. June 19. 1978. p. 18
4. Tax Foundation, Inc.. Facts and Figures on Government Finance. 17th ed.. New York. N.Y. 1973, 288 pp..
Table 122. at p. 149; 2()lh ed.. Washington, D C.. 1979. 288 pp„ Tabic 123, at p 150.
5. lax Foundation, Inc . Facts and Figures on Government Finance. 20th ed,, Washington.D C, 1979,288
pp.. lable 123, at p. 150. I he per capita figure for Alaska is exaggerated by sparsity of the state's populationand
the magnitude ol natural resources properties on which substantial taxes arc levied.
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taxing powers. Furthermore, California localities have long had broad
powers to levy user fees and charges. In 1977, local property taxes
generated 35.2% of local tax revenues in California, contrasted with
99.4% in Massachusetts, and an average 80.6% nationally.

Initiative Petition Drives in 1976. As property taxes commandedan
increasingly large portion of family income, popular resentment
mounted against that tax, and against the governmental establishment
in California. This developement was not unique to California, as
similar sentiments have been detected across the nation by public
opinion polls which revealed the following split between (a) those who
felt that property taxes were too high and should be reduced, and (b)
those opposing property tax reduction or limitation: 1

Year Pro- Cut Anti-Cut Undecided
1946 48% 44% 8%
1963 63% 19% 18%
1969 54% 46%
1978 66% 34%

This shift of sentiment was also accompanied by an increasing
citizen conviction that the people were not getting their money’s worth
from public expenditures, due to waste, inefficiency, and empire-
building in the bureaucracy at all levels of government. The increas-
ing intrusions of government into the private lives and businesses of
Californians was a source of further voter resentment. In addition, the
inability of the Governor and State Legislature to resolve the status of
the large surplus which the state had collected in taxes due to economic
growth and to the impact of inflation on the state’s graduated income
tax aroused public criticism, and led to demands that the surplus be
returned to the people through reduction in state taxes, increased state
aid to local government, or both. However, the apprehension of the
electorate overproperty levies on their homes mounted andremained a
paramount concern. 2

In 1974, the California Constitution was amended to authorize, but
not require, the Legislature to “provide maximum property tax rates”

Jarvis-Gann Initiative Proposition 13 of 1978

1- International City Management Association, Public Management. Vol. 60, No. 8, August 1978, p. 8.
2. Lipset, Seymour M.. and Raab, Earl, “The Message of Proposition 13,” Commentary. September 1978, pp.
42-46.
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for local governments. 1 However, no implementing legislation to that
end was enacted. Consequently, early in 1976, initiative petitions were
circulated by the United Organizations of Taxpayers (UOT) and Los
Angeles County Assessor Philip E. Watson proposing to limit local
property taxes annually to a given percentage of full value. A 1% limit
was proposed in the UOT initiative, and slightly higher 1 '/2 % limit in
the Watson initiative. Both measures failed to garner the required
number of voter signatures, although the UOT initiative came within
10,000 of the 500,000 signatures needed when a revaluation ofproperty

in Los Angeles County confronted residents with prospective property
tax increases ranging, in some cases, as high as 200%. That county
contained between 35% and 40% of the population of the state.

Encouraged by this new success, the UOT and its allies, under the
leadership of Mr. Howard Jarvis, launched a new initiative petition
drive latein 1976f0ra 1% of full value limit on real property taxes. This
time, the signature-gathering effort fell only 1,400 signatures short of
the required number, by the deadline for filing the petition.

Jarvis-Gann Initiative Proposal. Undaunted, the UOT formed an
alliance with Peoples Advocate, Inc., a tax reduction organization
in northern California, on behalf of a new initiative proposal co-
sponsored by the respective leaders of these two organizations,
Messrs. Howard Jarvis of Los Angeles and Paul Gann of Sacramento.
This initiative proposed the addition to the California Constitution
of an Article XIII A, reading briefly as follows:

Section I. (a) The maximum amount of any ad valoremtax
on real property shall not exceed one percent (1%) of the full
cash value of such property. The one percent (1%) tax to be
collected by the counties and apportioned according to law
to the districts within the counties

(b) The limitation provided for in subdivision (a) shall not
apply to ad valorem taxes or special assessments to pay the
interest and redemption charges on any indebtedness approved
by the voters prior to the time this section becomes effective.

Section 2. (a) The full cash value means the County Asses-
sors valuation of real property as shown on the 1975-76 tax bill
under “full cash value”, or thereafter theappraised value of real
property when purchased, newly constructed, or a change in

1. Calif. Const., Art. XIII, s. 20.
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ownership has occurred after the 1975 assessment. All real
property not already assessed up to the 1975-76 tax levels may
be reassessed to reflect that valuation.

(b) The fair market value base may reflect from year to year
the inflationary rate not to exceed two percent (2%) for any
given year or reduction as shown in the consumer price index
or comparable data for the area under taxing jurisdiction.

Section 3. From and after the effective date of this article,
any changes in State taxes enacted for the purpose of increas-
ing revenues collected pursuant thereto whether by increased
rates or changes in methods of computation must be imposed
by an Act passed by not less than two-thirds of all members
elected to each of the two houses of the Legislature, except that
no new ad valorem taxes on real property, or sales or trans-
action taxes on the sales of real property may be imposed.

Section 4. Cities, Counties and special districts, by a two-
thirds vote of the qualified electors of such district, may impose
special taxes on such district, except ad valorem taxes on real
property or a transaction tax or sales tax on the sale of real
property within such City, County or special district.

Section 5. This article shall take effect for the tax year
beginning on July 1 following the passage of this Amendment,
except Section 3 which shall become effective upon the passage
of this article.

Section 6. If any section, part, clause, or phrase hereof is for
any reason held to be invalid or unconstitutional, the remain-
ing sections shall not be affected but will remain in full force
and effect.

Real estate interests, irate homeowners, farmer organizations,
former Proposition I advocates, and various conservative elements
rallied to this Jarvis-Gann proposal, providing volunteer workers and
financial support for the intensive signature drive which followed. In
due course, proponents gathered over 1.26 million voter signatures on
this initiative petition by the filing deadline of December 2, 1977, more
than twice the number necessary to assure presentation of the pro-
posed measure to the electorate. The measure was then placed on the



HOUSE No. 6743 [June184

ballot of the state primary election of June 6, 1978, as Proposition 13
In the campaign that followed, proponents of Proposition 13 ham-

mered at the property tax, the growth of state and local bureaucracy
and programs, rising school costs, real or alleged deficiencies in the
public school system, defects in the welfare programs, and the “over
taxation” of the people of California reflected in theaccumulated state
revenue surplus which had risen from about $5OO million in January of
1975, when the term of Governor Ronald Reagan ended, to $5 billion
by mid-1978. Howard Jarvis urged California voters to “send them a
message,” and to “show the politicians that this is no longer a govern-
ment of the bureaucrats, by the bureaucrats and for the bureaucrats.”
He represented Proposition 13 as the voters’ “one last chance to protect
the American dream” of home ownership.

A No-on-13 Committee was formed by Democratic Governor Ed-
mund G. (Jerry) Brown, Jr., the Democratic state leadership, the
California Parent-Teachers Association, the California Teachers As-
sociation, other public employee unions, the AFL-CIO, the Bank of
America, and other financial institutions, several large oil companies,
Common Cause, the League of Women Voters, the California League
of Cities, local government officials, and liberal academicians. A “war
chest” of $ 1.3 million was raised for the Committee, slightly more than
the $1.2 million raised by groups supporting Proposition 13.

The news media divided between proponents and opponents of
Proposition 13 with the Los Angeles Herald Examiner and most
smaller newspapers in the former camp, while nearly all the major
newspapers were critical of the measure. The business community
tended to divide “pro” and “con” according to the individual firm’s
estimate as to whether it would be a “winner” or “loser” under Proposi-
tion 13.

Report by Office ofLegislative Analyst. In May of 1978, the Office
of the Legislative Analyst, serving under the California Joint Legisla-
tive Budget Committee, issued a report analyzing Proposition 13 and
estimating its impact. l

This document, which became a major reference source for oppo-
nents of Proposition 13, advised the Legislature that the measure
presented difficult problems of interpretation, because of imperfec-
tions in its drafting. In addition, by mandating that its provisions were
to take effect on July Ist immediately following its prospective ratifica-
I Calif. Joint Legislative Budget Committee. Office of the 1 egislative Analyst, An Analysis ofProposition 13

The Jarvis-Gann Property Tax Initiative, Publication 78-11, Sacramento, Calif.. May 1978, 298 pp.
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tion on June 6, 1978, Proposition 13 would allow the state and its
localities only three weeks in which to implement that measure. The
Legislative Analyst further noted that the 1% of full cash value “ceil-
ing” on property taxation proposed in Proposition 13 would apply only
to the taxation of real estate, and not to the taxation of personalty.

The Legislative Analyst estimated that Proposition 13 would reduce
local property tax revenues by $6.4 billion in fiscal 1979, and by an
additional $1 billion in fiscal 1980. The resulting decline in local
revenue, measured as a percentage ofall local revenue, would amount
to 15% for cities, 23% for counties, 30% for school districts, and from
no loss to a loss by of up to 50% for special districts. Moreover, the
Legislative Analyst estimated, annual state aid payments to localities
in lieu of property taxes would drop by $6OO million.

Hence, the Legislative Analyst concluded that Proposition 13 would
have a severe impact on local governments if no revenue replacement
were provided by the Legislature in the form of state aid, since it was
unlikely that localities would be able to generate enough revenue from
nonproperty taxes, higher user fees and charges, administrative im-
provements, and program reductions, to off-set the $7.4 billion loss of
property tax revenue. Moreover, he noted, capital outlay borrowing
by local governments would decrease after the effective date of Propo-
sition 13, since local borrowing thereafter would have to be financed
within the 1% of full cash value ceiling mandated for the taxation of
real estate. Hence, the Legislative Analyst concluded that, absent
adequate replacement revenue, property-related local government
services would decline, adversely affecting property values and the
costs of doing business in California.

The Legislative Analyst further found that in its first year, Proposi-
tion 13 would grant $2.3 billion in tax relief to single-residence home-
owners (36% of the $6.4 billion total), while owners of rental residential
property would benefit to the extent of $1.2 billion (19%). Of the $6.4
billion first-year property tax cut, $2.9 billion(4s%) would accrue to
owners of nonresidential property. The Legislative Analyst predicted
that Proposition 13 might benefit some tenants, but not others, de-
pending upon vacancy rates, tenant mobility, and contractual agree-
ments. In general, it was expected that Proposition 13 would encour-
age the construction of new rental property.

The report stated that Proposition 13 would increase or decrease the
yields of various state taxes, depending upon how property tax pay-
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ments on real estate were treated under the former taxes. For example,
the Legislative Analyst noted, the federal and state governments would
collect additional income tax revenue under their graduated income
tax statutes, as they allow a deduction for property taxes paid by the
taxpayers. He warned that to the extent that state and local “tax effort”
factors are used in computing federal revenue-sharing entitlements of
the states and their political subdivisions, California would experience
a reduction in that federal financial assistance beginning in 1980.

The Legislative Analyst reported that Proposition 13 would effect
adversely the borrowing power of the state government, to the extent
that the latter stretched its own fiscal services to replace lost local
property tax revenues. This would diminish the state revenues other-
wise available to pay off state indebtedness.

The report of the Legislative Analyst concluded thatpotential signif-
icant leakages of property income out of California might occur in the
wake of Proposition 13, weakening demand, production and employ-
ment. The other side of this coin would embrace such positive effects as
the state’s being a more attractive location due to lower property taxes,
and a lowering of prices charged for California-produced goods and
services which would enhance production, sales and employment in
that state for the national market. The Legislative Analyst predicted
that Proposition 13 would lead to long-term redistributions of income,
wealth, and tax burdens in California, assuming full replacement of
lost local property taxes by state taxes, other local taxes, user fees, and
the like.

Debate Over Proposition 13. Opponents of Proposition 13 warned
of dire consequences for the state’s economy if that measure prevailed,
citing an econometric study by scholars at the Graduate School of
Management of the University of California at Los Angeles (UCLA).
That study forecast that Proposition 13 would increase the unemploy-
ment rate in California by between 7.2% and 10%, representing an
estimated loss of 350,000 public sector jobs and 100,000 private sector
jobs, for a decline of 54.8 billion in personal income in the state. To this
claim. Professor Arthur Laffer of the University of Southern Califor-
nia replied that with the lowering of property taxes under Proposition
13, dollars then being preempted by taxation would be released into

the private sector in theform of investment and consumer spending; he
predicted that this, in turn, would generate business expansion, more
investment, more jobs in the private sector, and a resulting growth in
state and local tax revenues.
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Opponents of Proposition 13 contended that it would lead to paraly-
sis in local governmnent at worst, or, at best, to Draconian cutbacks in
police, fire, school, and special services at the local level. They criti-
cized the tailure of Proposition 13 to provide replacement revenues for
the billions of tax dollars expected to be lost if that measure prevailed.
Opponents argued that the state sales tax would have to be doubled,
and a 150% surcharge imposed on the state income tax, to replace the
lost property tax revenue. In essence, such opponents suggested that
no public services could be reduced, that no economies were possible,
and that then current rates of governmental spending had to be main-
tained and even increased.

Proposition 13 advocates denounced such claims as “scare tactics”
and “Chicken Little the-sky-is-falling” thinking. They argued that no
essential property-related services w'ould have to be reduced, if the
“fat” was eliminated from governmental budgets. Polls conducted just
prior to the election indicated that 70% of the voters did not believe
that essential services would have to be cut, and that as between service
cuts and the then current or higher property taxes, voters preferred to
accept the service cuts. Advocates of Proposition 13 noted that a huge
S 5 billion state surplus was available, and that state income and sales
tax revenues in California were exceeding state expenditures routinely
by $2 billion annually. In their judgement, state revenues on hand
would be adequate to finance necessary local government social and
educational outlays, above and beyond available property tax revenues
allowed by Proposition 13, if these activities were managed properly.

Opponents of Proposition 13 charged proponents with irresponsi-
bility in not identifying the local government programs and spending
which ought to be reduced or eliminated if Proposition 13 passed.
These critics feared that public programs would suffer as contending
pressure groups in city halls, county court houses, and the state capitol
struggled to save their particular programs. They anticipated that
political power, not good management, public need, or rational pro-
gram priorities, would decide which governmental activities would be
cut by how much or cancelled altogether.

Howard Jarvis refused to be drawn into a discussion of which
services and programs should be cut. This he defined as a “political”
problem to be settled by the state legislature and local governments
which, he said, were responsible for letting governmental spending and
taxation get out of hand. He stressed that Proposition 13 advocates
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wanted not only a ceiling on the real property tax, but a reduction in
governmental spending as well. State and local legislators would be
forced to “bite the bullet,” to learn to say “no” to lobbies, and to
determine public spending priorities within the limits of available
revenues. He invited those who had “created the mess” to clean it up, or
to vacate their public offices in favor of officials who would “heed the
message.”

Opponents of Proposition 13 complained that it would result in a
“windfall” for owners ofapartment buildings, and for business corpo-
rations, which owned nearly two-thirds ofall real estate and buildings
in the state. Critics of Proposition 13 doubted that owners of rental
housing would share their tax savings under Proposition 13 with
tenants, or that owners of other business, commercial or manufactur-
ing realty would pass the property tax saving on to consumers through
the price structure. Such opponents predicted that rent control would
follow on the heels of Proposition 13 if the II million residential
tenants in the state did not benefit substantially from the reduction of
property taxes. Proponents of Proposition 13 responded that real
property taxes, like many other taxes, become a component ofrentals,
and of the prices of goods and services provided by business. Reduc-
tion of the real property tax was defended as a necessary step to
improve the housing supply and to combat price increases.

Opponents of Proposition 13 charged that its provisions relating to
the determination of the taxable“full cash value” ofreal estate were very
unfair to residential property owners. They pointed out that Section 2
of that measure required real estate valuations to be rolled back to their
1975 levels, with subsequent increases in such valuations annually to be
limited to 2%, unless the property were later sold, otherwise trans-
ferred, or made the subject of new construction. In the latter instances,
the real property was then to be revalued to its “full cash value” at the
time of such change of status, after which annual increases therein
would be limited to 2% until a further change of status occurred.

Opponents claimed that this procedure would confer substantial
hidden benefits on large corporations and other owners of types of
business realty which changes hands inlrequently, compared to the
higher turnover rates of residential property and much of the property
of small businesses. Opponents stressed that a change in the ownership
of a corporation and its assets, including real estate, is usually affected
by a purchase of stock of that firm conveying a controlling interest.
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The corporation’s real estate, as such, does not change hands, but
remains with the corporation which is a continuing “legal person” and
owner of record. Critics of Proposition 13 asserted that the taxable
valuation of such corporate properties would remain artificially de-
pressed for years, while residential property valuesand the value of real
estate held by unincorporated small businesses increased because of
transfers of ownership under Proposition 13.

Critics of the Jarvis-Gann measure found no justification whatsoev-
er in allowing disparate property tax treatments of two residential
properties of like fair market value in the same locality, solely on the
basis of frequency of sale or other transfer after 1975. Such an arrange-
ment, they argued, would benefit families who tended to remain in
their homesteads, such as farmers and the elderly, while penalizing
families obliged to move intermittently or frequently by reason of the
employment circumstances of their breadwinners, such as young peo-
ple who are in the process of changing jobs in their search for more
satisfactory permanent employment, and individuals in mobile occu-
pations such as management, education, high technology, sales, cer-
tain industrial jobs, and the military services.

In response, advocates of Proposition 13 contended that opponents
had exaggerated the “hidden profits” to business property owners.
Defenders of Proposition 13 argued that the vast majority of business
enterprises in California were small businesses conducted in small
buildings on properties which changed hands almost as fast as residen-
tial properties. l To the complaint that Proposition 13 discriminated
unfairly in its treatment of residential property owners, Howard Jarvis
replied that the market value of property was the controlling element.
Among prospective purchasers, one may consider the property to have
a greater value and thus will offer a higher price.

Opponents of Proposition 13 expressed concern over its provision
allowing local governments to exceed their property tax limit solely to
pay the principal and interest falling due on local indebtedness in-
curred with local voter approval prior to the effective date of the
proposed constitutional amendment. For many years, the California
Constitution and laws have required counties, municipalities, improve-
ment districts, boards of education, and school districts to obtain local
voter approval for borrowing, other than borrowing in anticipation of
revenue. 2 And special constitutional provisions, predating Proposition

1. Jarvis, Howard, I’m Mad as Hell, New York, N.Y., Times Books, Inc., 1979, 310 pp.; at p
2. Calif. Const., Art. XVI, s. 18.
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13, then authorized redevelopment districts, without local voter ap-
proval, to sell “tax allocation” bonds to be repaid by such districts from
“tax increment revenues” allocated to those districts by counties and
other political subdivisions, based on the growth of property values
within the redevelopment project area. 1

Further, opponents of Proposition 13 argued that it would restrict

local borrowing authority severely, impair the credit ratings of local
governments in the state, and distort capital outlay planning and
financing. They pointed to findings by the Legislative Analyst (a) that
Proposition 13 would seriously affect outstanding issues of redevelop-
ment district tax allocation debt, then amounting to $576 million, 2 and
(b) that higher borrowing costs, and even an inability to sell their
general obligation bonds, would be experienced by other types of
political subdivisions unable to increase their property taxes in order
to service future general obligation debt. 3 Hence, critics of the Jarvis-
Gann initiative asserted, community needs for capital improvements
would be forced into a “losing competition” with the need for money
for day-to-day local government operating costs, within the limits of
available property tax revenues, unless substantial new funds were
forthcoming in the form of state aid, or in the way oflocal government
user fees and charges, and local taxes other than property taxes.

These objectives were dismissed by champions of Proposition 13as
the handiwork of financial institutions motivated by self-interest in (a)
the availability of local government instruments of indebtedness, the
interest of which is tax-exempt, and (b) earnings derived by mortgagor
tending institutions from periodic property tax payment deposits re-
quired of mortgagees. Supporters on Proposition 13 disputed the
implication that its limitations would inhibit borrowing by counties,
municipalities, improvement districts, and school districts for the fi-
nancing of outlays benefitting the generality of property owners. In-
stead, they charged that it would curb unnecessary and imprudent
local bond issues of narrow benefit sought by development interests,
and borrowing for unnecessarily elaborate school projects. Advocates
of Proposition 13 were critical of past local indebtedness approved bya
minority of all local voters in poorly-attended local bond issue elec-
tions dominated by vocal spending-oriented factions.

Proposition 8 Counterproposalby California Legislature. Realizing
I Ihid. S. 16,

2 Calif. Joint Legislative Budget Committee, Office of the Legislative Analyst, An Analysis ofProposition IS
The Jarvis-GannProperty Tax Initiative, Publicaton No. 78-1 1, Sacramento, Calif.. May 1978,298 pp.iatp.

169
3 Ihid . p 168.
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the truth of the adage that “you can’t beat something with nothing,”
and recognizing that homeowner distress over the burden of property
taxation was fueling much of the Jarvis-Gann initiative drive, the
California Legislature sought to head off the Tax Revolt with a three-
part “package” counterproposal consisting of a proposed constitution-
al amendment (Proposition 8), and two statutes whose provisions
would be repealed automatically if that constitutional amendment was
not ratified and Proposition 13 prevailed at the polls. This “package”
came to be referred to collectively in the debate, by the ballot number
of the Legislature’s alternative constitutional proposal. Proposition 8.

The latter measure proposed the addition to the California Constitu-
tion of the following provisions authorizing a two-class system of
property taxation:

The Legislature may provide for the taxation of owner
occupied dwellings, as defined by the Legislature, or any frac-
tion of the value thereof, at a rate lower than that levied on
other property. In no event may the tax rate levied on other
property be increased as a result of lowering the tax rate levied
on owner occupied dwellings. 1

The principal implementing statue was the “Behr Bill” of March
1978, which:

(a) Imposed limitations on property tax revenue growth of
cities, counties and special districts, but not school districts,
according to a complex formula using such elements as the
Gross National Product (GNP) deflator index published quar-
terly by the U.S. Department of Commerce, plus revenue
attributable to new construction These restrictions were
viewed as the key to long-term control of assessment growth,
and were intended to roll back property tax rates in areas of
rapidly increasing assessments.

(b) Sought to reduce homeowner property tax burdens by
an additional 30%, effective in 1978, by state assumption of the
homeowner’s share of major county health and welfare costs.

(c) Targeted an additional $95 million of state funds into
the Senior Citizens’ Property Tax Assistance Program, to

I. New Section 9.5 to be added to Calif. Const., Art. XIII. (Senate Const Amend. No. 6 of 1978; I.egislat
Resolution No. 85 of 1978; Ballot Proposition No. 8).
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finance a further reduction of property tax burdens of lower
income elderly homeowners and tenants of residential prop-
erty, who are aged 62 or more.

(d) Doubled the income tax credit for all tenants of residen-
tial property, from $37 to $75, and extended that credit to
welfare recipients.

(e) Imposed revenue limitations on the state, requiring that
all revenues in excess of the personal income growth index
be earmarked for future taxpayer relief and certain other
limited uses. 1

The annual net cost of this program to the state treasury was
estimated to be $1.4 billion in fiscal 1979, increasing to $1.7 billion by
fiscal 1982. The annual net property tax reduction at the local level was
estimated at $1.3 billion in fiscal 1979, rising to $2.3 billion by fiscal
1982.

In addition to the Behr Bill was the Lockyer Act, passed at a special
session of the California Legislature in April of 1978, which provided
for; (a) a five-year phase-out of the local personal property tax on
business inventories; (b) state reimbursement to the localities of the
local property tax revenue so lost; (c) an earmarking of part of the state
bank tax revenue for sharing with local goverments; and (d) increases
in the state corporation franchise tax, corporation preference tax, and
sales tax, to finance the foregoing phase-out of the business inventory
personalty tax. 2 These state tax increases were accomplished by rate
changes, the reduction or elimination of exemptions and deductions,
and combinations of these measures.

Even more than Governor Reagan’s Proposition 1 of 1973, the
Legislature’s “Proposition 8” package suffered from the lengthiness and
complexity of its provisions. Moreover, it contained no constitutional
ceiling on the property tax, and thus held out the prospect of future
legislative tinkering at the behest of organized interest groups. It
offered a cut in residential property tax burdens only ofabout 30%, in
contrast to the 57% cut offered by Proposition 13 to owners ofall types
of property.

1. Senate Bill I of 1978; 1978 Stats, c. 24. Named after its sponsor. Senator Peter H. Behr,

2. Assembly Bill 7 ol 1978; 1978 Slats.. Extra Session, c. I.
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Proponents of Proposition 8 advocated it as a fiscally responsible
alternative to Proposition 13, affording substantial property tax relief
to homeowners without giving unwarranted tax benefits to owners of
business properties. They stressed that the Legislature's programs
offered sure relief also to tenants of residential property, whereas
Proposition 13 left such relief to the uncertain mercies of landlords.

Advocates of Proposition 13 challenged the credibility of Proposi-
tion 8, and the Legislature’s motives in presenting it, alleging that it was
an attempt to confuse the voters and thus to defeat Proposition 13.
Much was made of the fact that Proposition 8 would afford only 20%
as much property tax relief as Proposition 13, and was vulnerable to
repeal or “watering down” by future legislative enactments. Cham-
pions of Proposition 13 criticized past “property tax relief’laws enact-
ed by the Legislature, which had provided more revenue for spending
without achieving a significant reduction in the property tax bills of
homeowners. The business community opposed vigorously the “split
roll” feature of Proposition 8, which would allow business properties
to be taxed at a higher percentage of their full value than residential
property.

Victory of Proposition 13. The battle over the Jarvis-Gann Initia-
tive was waged energetically, with passion on both sides, leaving the
outcome in doubt for some time.

The pro-Proposition 13 forces encountered difficulties, due to Mr.
Jarvis’s identification with landlord interests, which aroused public
doubt, especially when opponents emphasized that the lion’s share of
property tax relief would go to business property owners and owners of
apartment buildings. The cause of those opposing Proposition 13 and
supporting Proposition 8 was seriously damaged by excesses indulged
in by state and local officialdom opposed to Proposition 13, all of
which were viewed with resentment by the public as “dirty tricks.”
These actions included (a) the arrest of Howard Jarvis on a drunk
driving charge which the court had to dismiss because of the highly
questionable circumstances surrounding the incident, (b) a notice
issued to senior citizens by the State P'ranchise Tax Board suggesting
that passage of Proposition 13 would cancel their property tax and
rental assistance benefits, and (c) such antics by local officials as the
issuance of “provisional” dismissal notices to local government em-
ployees, and the posting of “provisional” notices of the closing of
libraries, schools, fire stations, and other facilities, effective if Proposi-
tion 13 prevailed.
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Then, at a critical moment, Proposition 13 was saved from possible
defeat by the action of the Los Angeles County Assessor in notifying
owners of one-third of the property in the county, due to be reap-
praised in 1978, of increases of 50% to 100% in the appraised value
thereof, about five days before the election of June 6, 1978. The
resulting shock wave changed Proposition 13’s narrow three-point
lead over Proposition 8 into a two-to-one advantage by election day.

At the election of June 6, 1978,4.2 million winning affirmative votes
(64.8%) and 2.3 million negative votes (35.2%) were cast re Proposition
13, while Proposition 8 failed by a6% margin of2.9 million “yes” votes

(47%) to 3.3 million “no” votes (53%). Proposition 13 thus became
Article XIIIA of the California Constitution, effective immediately on
June 6, 1978.

With Proposition 13 afait accompli, the Governor and Legislature
of California had to address themselves forcefully to the problems
flowing from a $7 billion decline in local property tax revenues. They
had two main concerns: (a) maintaining educational, welfare, special
social service, and emergency programs, and (b) minimization of the
loss of jobs in the public sector. There had to be direct financial reliefto
localities according to some practicable and effective distribution for-
mula, indirect financial relief to local governments through state as-
sumption of certain functions or their costs, and loan or other aid to
local entities experiencing cash flow or borrowing problems in the
wake of Proposition 13.

Bail-Out Act of 1978. These matters the Legislature dealt with
primarily in its “Bail-Out Act” of 1978. 1

This measure provided $5.02 billion of the state financial assistance
to local governments for the fiscal year 1979, apportioned thus: (a)
$2.26 billion to school districts, county offices of education, and
community colleges (45.1%); (b) $1.04 billion to counties, including
San Francisco, for the funding of Medi-Cal, SSI/SSP, AFDC, and
food stamp administration (20.8%); (c) $436 million to counties, in-
cluding the City and County of San Francisco, for general government
purposes (8.7%); (d) $250 million to cities, other than San Francisco,
for general government purposes (5%); (e) $125 million to special
districts, other than school districts, for general government purposes

1978 Legislation Implementing Proposition 13

Senate Bill 154, 1978 Stats., c. 292, as amended by Senate Bill 2212, 1978 Stats., c. 459.
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(2.5%); and (0 S9OO million, apportioned to a local agency emergency
loan fund (17.9%).

This temporary “bail-out” assistance of 1978-79 has been continued
in modified form, by the Bail-Out Act of 1979.'

As a result of the above state aid, the net loss of property tax income
to California local governments from the $7 billion property tax cut
mandated by Proposition 13 was as follows for fiscal 1979, in rounded
figures: (a) cities other than San Francisco, $550 million (42.3%); (b)
schools, $1.24 billion (35.4%); (c) counties, including the city-county of
San Francisco, $B3O million (21.8%); and (d) special districts, $270
million (33.75%). These figures omit the $9OO million in local agency
emergency loans, which had to be repaid. This net loss of income for
local governments as a whole was 23.3%, or $2.8 billion. The Bail-Out
Act shifted $1.9 billion of federal welfare aid from the counties to the
state.

Since Proposition 13 applies its 1% of full cash value property tax
limit to the grand total ofall property taxes on any given piece of real
estate, it was necessary for the California Legislature to centralize fully
the levying of local property taxes. Hence, the Bail-Out Act requires
each county to levy the entire property tax, at the maximum rate of $4
per $lOO of assesed value (i.e., 1% of “appraised” or full fair market
value). No other jurisdiction within the county is permitted to levy a
general property tax, other than to pay the principal and interest due
on debt incurred by it with local voter approval prior to July 1, 1978.
The county auditor was then required to divide this “property tax pot”
between the county government and municipalities and districts within
the county, in proportion to their past shares of all property taxes
collected in the county averaged over the three immediately preceding
fiscal years.

In providing for the allocation of $2.26 billion in revenue replace-
ment aid to school districts, county offices ofeducation, and communi-

ty colleges, the Legislature endeavored to assure those entities that they
would have enough money in fiscal 1979 from the property tax, state
aid furnished under the Bail-Out Act, and state aid under other laws, to
provide between 85% and 91% of their estimated fiscal 1979 budgets,
depending upon the category of the entity so aided.

Complex formulae controlled the allocation of state “bail-out” as-
sistance for general government and welfare purposes to counties,
municipalities, and districts other than school districts. In general.

Assembly Bill 8, 1979 Stats., c. 282.
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these formulae attempted to prevent individual cities and counties
from sustaining a greater proportionate revenue loss compared to all
cities as a group, or to all counties as a group, as the case might be.
California’s 5,700 or more nonschool special districts were “low men
on the totem pole.” The Bail-Out Act routed their financial assistance
under its provisions through the county boards of supervisors who
were responsible for apportioning the same among those districts in
their respective counties according to a statutory priority schedule
reflecting (a) the extent to which particular defined classes of such
special districts relied upon the property tax, and (b) the Legislature’s
judgment as to the relative importance of the functions of each such
class of special district.

To prevent local action which would subvert its intentions, the
Bail-Out Act ordained that its provisions were to take precedence over
any contrary requirements of city and county charters, and sharply
limited local government discretion in personnel and welfare adminis-
tration.

It barred local use of state financial assistance received under its
provisions to grant cost-of-living increases to welfare recipients or to
local government personnel during fiscal 1979 in excess of cost-of-living
increases afforded by the Legislature to state employees, measured
as the percentage of increase in the aggregate state payroll necessary to
accommodate such pay increases of state employees. However, this
limitation did not apply to regular merit (step-rate) increases for, or
promotions or transfers of, local government employees which were
not designed to circumvent the statute. The Bail-Out Act nullified all
local government collective bargaining agreements calling for pay
increases in excess of those allowed by that statute, and directed their
renegotiation. In addition, the Bail-Out Act commanded local govern-
ments to use their state aid thereunder to ensure continuation of the
same levels of sheriff, police and fire fighting services which were in
effect when Proposition 13 was ratified; however, these localities re-
tained authority to effect management improvements and cost savings
which did not lower the levels of those services below the floor of June
6, 1978.

Income Tax Reform Act of 1978. Further to ease the tax pressures
on individuals and families, and to meet voter grievances which stimu-
lated Proposition 13, the California Legislature enacted this tax meas-
ure which (a) placed the state's graduated income tax on an “indexed”
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basis, (b) permitted the taxpayer, once in his lifetime, to exclude from
his gross income up to $lOO,OOO of the capita! gain realized from the
sale or exchange of a dwelling owned and occupied by him as his
principal residence, and (c) granted taxpayers, for the calendar year
1978 only, additional income tax credits of from $25 depending on
their status. 1

The Income Tax Reform Act of 1978 establishes a graduated tax on
annual personal income, with ten brackets beginning at a minimum tax
rate of I % and reaching a maximum rate of 11% for each of two classes
of taxpayers, namely, persons not heads of households and heads of
households, the former being taxed somewhat more heavily than the
latter. The State Franchise Tax Board is directed to recompute these
income tax brackets annually, commencing with taxes applicable to
calendar 1979, by the application of an “inflation adjustment factor”
reflecting Consumer Price Index changes of over 3% in the preceding
12 months. This indexing adjustment is also applied to (a) various
credits allowed to taxpayers against their personal income tax liability
(such as credits for the elderly), and (b) the standard deduction allowed
under the income tax. Provisions of the California Revenue and
Taxation Code relative to “renter assistance” for the elderly under the
income tax were liberalized, and this program was extended to include
totally disabled persons of all ages.

The "tax expenditure” or revenue loss to the state from these income
tax changes was estimated to amount to $958 million (including $675
million in calendar 1978-only tax credits), in fiscal 1979, and to $582
million in fiscal 1980 (this latter amount consisting solely ofpermanent
tax cuts). The California Legislature anticipated that this revenue
“loss” would be offset by overall state revenue surpluses generated by
economic growth in that state.

Revision of Proposition 13. From the outset, the California Legisla-
ture and state and local fiscal authorities encountered vexing difficul-
ties in interpreting Proposition 13 because of defects in its draftsman-
ship, which were especially troublesome in its Section 2 dealing with
the valuation of real property for property tax purposes. The Legisla-
ture sought to resolve most of these technical problems through statu-
tory definitions and interpretations, in the Bail-Out Act and other
follow-up laws, of ambiguous terminology appearing in Proposition
13 (now Constitutional Article XIII A). However, legislative commit-

tees and their legal advisors entertained lingering doubts as to just how
Assembly Bill No. 3802 '8 Stats., c. 569.
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far the Legislature could go in using statutes to compensate for weak-
nesses and oversights in a constitutional provision.

in addition, there was much concern over the failure of Proposition
3 to make any special equitable provisions for property destroyed in a

disaster its authors had overlooked their state’s problems with earth-
quakes along the San Andreas Fault, forest fire and brush fire disas-
ters. coastal storms, and, in southern areas of the state, mud slides.

Accordingly, the Legislature proposed to the people, at the state
menmai election in November of 1978, the following revision of Sec-
non 2of Proposition 13, deleted language being shown in bracketsand
new wording being italicized;

; a) The full cash value means lhe[County Assessors] county
assessor’s valuation of real property as shown on the 1975-76
tax mil under “full cash value", or, thereafter, the appraised
value of real property when purchased, newly constructed, ora
change in ownership has occurred after the 1975 assessment.
All real property not already assessed up to the 1975-76 [tax
levels] full cash value may be reassessed to reflect that valua-
tion For purposes of this section, the term “newly construct-
ed’' shall not include real property which is reconstructed after
a disaster, as declared by the Governor, where thefair market
value of such realproperty, as reconstructed, is comparable to
its fair market value prior to the disaster.

Ib) The [fair market] full cash value base may reflect from
year to year the inflationary rate not to exceed [two] 2 percent
(2%) for any given year or reduction as shown in the consumer
price index or comparable data for the area under taxing
lunsdiction [.], or may he reduced to reflect substantial dam-
age. destruction or other factors causing a decline in value.'

Duly ratified by the voters, this constitutonal amendment elimi-
nated ambiguities of wording in Section 2. In addition, it also assured
owners of property which had to be rebuilt because of a disaster that
the replacement property would be assessed at its 1975 equivalent full
cash value rather than at current full cash value, so long as the
properties were comparable.

S C A 67 ot 1(>78; Proposition 8, 1978 state biennial election ballot
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Court Challenges to Proposition 13 and Bail-Out Law
Within a few months following voter ratification of Proposition i 3,

that measure and its implementing Bail-Out Act were challenged in the
Supreme Court of California by local governments and public em-
ployee organizations, with mixed judicial results.

Amador Valley Joint Union High School District Case of 1978. In
this proceeding the California Supreme Court consolidated and decided
together actions brought by more than 25 school districts and educa-
tional associations, six counties and the City and County of San
Francisco, challenging the constitutionality of Proposition 13 (Consti-
tutional Article XIIIA). 1

Firstly, plaintiffs alleged that the intiative petition was of such a
scope as to constitute a revision of the California Constitution, which
could be proposed only by two-thirds affirmative majority vote of each
branch of the Legislature acting concurrently, or by a popular consti-
tutional convention. 2 That constitution allows initiative procedures to
propose only constitutional amendments , or laws, embracing no more
than one subject. 3 It defines neither the term “revision” nor the term
“amendment.” Petitioners argued that Proposition 13 represented
such a drastic and far-reaching change in the nature and operation of
the governmental structure of California as to be considered a “revi-
sion” to, rather than an “amendment” of, that state’s constitution.
They charged that Proposition 13 would result in a loss of local home
rule and of the republican form of government.

The California Supreme Court disagreed, on the grounds that,
quantitatively and qualitatively. Proposition 13 had its primary impact
on the Taxation Article of the California Constitution,4 and made
changes which would operate functionally within a relatively narrow
range to accomplish its object ofproperty tax limitation. Furthermore,
since the Constitution had long empowered the Legislature to limit
local government borrowing and property tax rates, 5 the Court found
that Proposition 13 was potentially no more threatening to local home
rule than pre-existing constitutional provisions. Indeed, the Court
held, Proposition 13 not only failed to destroy or annul local taxing

Amador Valley Joint Union High School District et at. v. State Board ofEqualization, et a!.; County
Almeida et al. v. State Board of Equalization et aI.: City and County of San Francisco et al. w Tinne
Decided together in 149 Cal. Rptr. 239 (1978), 5X3 P. 2nd 1281-1308

Calif. Const., Art. XVIII, ss. I-
Calif. Const., Art. 11, s. 8.
Calif. Const., An XIII

5. Calif. Const., Art. Xlll
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power, it granted additional home rule authority to local voters in
respect to the levying of nonproperty taxes to support local programs.
So long as Proposition !? left decision-making in the hands of state
legislators and local governing bodies elected by the people, and left
initiative and referendum processes available, the Court saw no threat
to the republican form of government by the real property tax ceiling
imposed by that Proposition, or by its requirement that an affirmative
vote of two-thirds of the membership of each branch of the state
legislature, or of local electorates, be required for certain actions.

Secondly, petitioners complained that Proposition 13 violated the
“one subject” rule applicable to initiative measures, in that it dealt with
(a) real property tax rate limitation, (b) real property assessment
limitations, (c) restrictions on the enactment of state laws imposing
new taxes or expanding existing taxes, and (d) the imposition of local
nonproperty taxes. The Court rejected this argument, finding instead
that the various features of Proposition 13 were reasonably interrelat-
ed and interdependent, forming an interlocking “package” deemed
necessary by the authors of the initiative to assure effective property
tax relief, and germane to that object.

Thirdly, plaintiffs charged that Proposition 13 violated the Equal
Protection Clause of the XIV Amendment of the Federal Constitution,
in that its assessed valuation rollback provisions would result in invid-
ious discrimination between owners of similarly situated properties,
and in that its requirement of a two-thirds affirmative vote by local
voters for the enactment of “special taxes” unduly discriminated in
favor of those voters casting negative votes. In rejecting this argument,
the California Supreme Court relied on rulings of the United States
Supreme Court that

(I) Where taxation is concerned, and no specific federal
right, apart from equal protection is imperiled, the states have
large leeway in making classifications and drawing lines which
in their judgment produce reasonable systems of taxation. A
state tax law is not arbitrary although it discriminates in favor
of a certain class, if the discrimination is founded upon a
reasonable distinction or difference in state poiicv

(2) This latitude of state discretion is notably wide in the
classification of property for purposes of taxation and in the

1. Kahn v. Shevin, 416 U.S.
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granting of partial or total exemptions on policy grounds
Thus, there exists no iron rule of equality, prohibiting flexibili-
ty and variety appropriate to reasonable schemes of taxation. 1in

(3) A two-thirds affirmative majority vote requirement, or
other extraordinary majority vote requirement for the passage
of bond issue, tax or other measures at the state or local level
does not violate the Equal Protection of the Laws Doctrine, so
long as no discrete and insular minority is singled out for
special treatment by the application of the above voting re-
quirement. 2

The California Supreme Court also found no merit in the contention
of plaintiffs that Proposition 13 violated federally-protected rights to
travel, in that it confronts nonresidents and newly arrived residents
with the prospect of greater property tax burdens than established
residents of the state. The Court held that Proposition 13 was intended
to benefit all property owners and prospective property owners, by
reducing inflationary increases in assessments, by limiting tax rates,
and by enabling property taxpayers to make more careful and accurate
predictions of their future real property tax liability. Hence, the Court
concluded that travel was inhibited to no greater extent by Proposition
13, which established a more fixed and stable basis of taxation than
that imposed by the former system of unconstrained, inflation-fed
property taxation based on current values.

Next, the Court considered plaintiffs’ allegations that Proposition
13 violated federal constitutional prohibitions against the enactment
of state laws which impair the obligation of contracts. 3 Petitioners
argued that Proposition 13 would inevitably result in the default of
various contractual obligations incurred by local governments priorto
the ratification of that state constitutional article, and that, at the very
least, the new restrictions on local tax powers would “depreciate” the
security on which the various obligees relied for repayment of public
obligations held by them. Among the pre-Proposition 13 obligations
so jeopardized, plaintiffs charged, were: (1) indebtedness notably
redevelopment agency loans incurred without local voter approval;
(2) pension and health plan benefits of local government employees; (3)
1- Royster Guano C

Kahn v. Shevin , 4I(

a

Gordon v. Lance, 403 U.S. 1 (1971); Mihaly v. W'
U. S. Const., Art. I, s. 10.
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collective bargaining agreements between local governments and un-
ions representing their employees; and (4) other municipal and county
cc

In their complaint, plaintiffs placed major reliance on rulings of the
nited States Supreme Court (a) that a state may not authorize

borrowing by local governments, and thenso restrict the taxing powers
e debt cannot be repaid, 1 and (b) that a state may not

expressly modify employee pension rights which had been
ntract. 2 However, plaintiffs stated their objections

e in general terms, without reference to specific contracts to
were party. Accordingly, the Court dismissed their com-

s premature, in that they did not involve a challenge by one or
ligees whose rights had been demonstrably impaired.

Court disagreed with the contention of plaintiffs that Proposi-
-3 was so vague and uncertain in its essential terms as to render it

,d inoperable. While agreeing that certain wording in the meas-
s imprecise and ambiguous, the Court found that there was

gislative history to make clear the main thrust of Proposition
nphasized that this measure, like other constitutional provi-

sions, was subject to the normal course of legislative, administrative.
and judicial interpretation with the passage of time. Hence, a constitu-
tional provision need go no further than to establish a general frame-
work, according to whose principles specific legislation may be com-
posed.

Finally, the California Supreme Court found no merit in a series of
technical complaints alleging that the initiative petition title and sum-
mary prepared by the Attorney-General for use on the initiative peti-
tion forms, and used in voter information pamphlets distributed prior
to the election, were misleading and at variance with constitutional and
statutory requirements.

Five Cost-of-Living Cases of 1979. Decided together by the Califor-
nia Supreme Court in February of 1979, these five cases involved
actions brought by various public employee labor organizations rais-
ing anew, but in specific terms, the Contract Clause issues which that
Court had sidestepped in its Amador ruling. 3

United Slates Trust Co. v. New Jersey, 431 U.S. I (1977).
Allied Structural Steel Co. v. Spannaus, 98 S. Ct. 2716 (1978).

3. Sonoma County Organization of Public Employees v. County of Sonoma: California Association o)

Professional Employees. A El-CIO. v. Stale ofCalifornia: Santa Clara CountyDeputySheriffs Association v,

County of Santa Clara: Monterey County Deputy Sheriffs Association v. County of Monterey: and LoW
Beach Firefighters' Association v. City of Long Beach, 152 Cal. Rptr. 903 (1979); 591 P 2d. I.
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The complaining unions sought judicial invalidation of those Bail-
Out Act provisions which (a) prohibited the distribution of state
“replacement revenue” under that law to any local government unit
which granted larger cost-of-living pay increases to its employees
during fiscal 1979 than were accorded to state employees in that
period, and (b) nullified local collective bargaining agreements contra-
dicting that prohibition, and requiring their renegotiation. l Although
the California Legislature had granted state employees a 2 1/2 % salary
increase in the state appropriation act for fiscal 1979, that particular
provision was vetoed successfully by Governor Brown,

The petitioning labor unions sought relief on two grounds. Firstly,
they charged that the above Bail-Out Act provisions unconstitutional-
ly impaired collective bargaining agreements with their employers,
which were in effect when that statute became law. Hence, these
plaintiffs sought enforcement of the Contract Clauses of the Federal
Constitution2 and the California Constitution,-’ by restoration to prop-
er legal standing of those agreements. And secondly, the unions re-
quested that the foregoing Bail-Out Act provisions be held inapplica-
ble to existing and future collective bargaining agreements between
public employee organizations and those counties and cities having
home rule charters. Local home rule provisions of the California
Constitution grant “plenary authority” over compensation and other
aspects of their personnel to counties and cities having home rule
charters,4 and specify that such charter shall “supersede any existing
charter and all laws inconsistent therewith”.5

These objections were sustained by the Court, in its ruling holding
the foregoing Bail-Out Act restrictions unconstitutional.

The Court declared that there could be no doubt that the Bail-Out
Act impaired unconstitutionally those collective bargaining contracts
in place when that statute was enacted, in so ruling, however, the Court
stressed that the protection against the impairment of contract was not
absolute. It noted that the California Legislature, in exercising the
state’s police powers, could not be compelled to bargain away the
public health, morals, and safety for which it, as representative of the
people, has paramount responsibility. The Court emphasized that there
are circumstances in which a legislative body may interfere temporarily

1. Senate Bills 1501 and 2212 of 15)78; 1978 Slats., cc. 292 and 3.12; Calif. Govt. Code, ss. 16281
2. U.S. Const., Art 1, s. 10.

3- Calif. Const.. Art. I.
4 - /hie/.. Art XI, ss. 4-5
5. Ihid., Art XI. ss. 3, 4(g) and s(a



[JuneHOUSE No. 6743204

with the fulfillment of a contractual obligation, namely, when that
interference -

(!) is clearly justified by an obvious public emergency of
considerable magnitude, and extends no farther in scope and

me than is reasonably and clearly necessary to cope with that
emergency;

(2) is not designed to serve the advantage of particular
individuals, but addresses itself instead to the protection of a
basic interest of society at large;

(3) is appropriate to the emergency and imposes only rea-
sonable conditions; and

(4) does not result in the irretrievable loss of property or
fundamental interests of the contracting parties or any of
them. 1

Inasmuch as the Legislature had failed to show conclusively that
local governments would be unable to fulfill their commitments under
these collective bargaining agreements within the revenues available to
them from their local property and nonproperty taxes, and state
financial aid, the Court found that these constitutional tests had not
been met. Indeed, the Court emphasized, the parent state government
was able to furnish ample assistance to replace local property tax
revenues lost by virtue of the real property tax ceiling imposed by
Proposition !3, demonstrating thereby that the Bail-Out Act intrusion
upon then existing local bargaining agreements was not inescapably
necessary in order to resolve the fiscal crisis.

Similar reasoning was applied by the Court in striking down the
Bail-Out Act limitations on local government collective bargaining
agreements on home rule grounds. The Court stressed that it is long-
settled law that insofar as a home rule charter locality legislates as to its
local affairs, its charter prevails over general state law, although not
absolutely. The administration of local government personnel the Court
found to be a particularly local concern, especially in view of language
in home rule provisions of the California Constitution expressly grant-
ing home rule charter counties and cities “plenary authority” there-
over. That the Bail-Out Act had endeavored to regulate local govern-
ment employee compensation by means of a general law which pur-

Buihiins & Loan Association v. BlaisJell. 290 L'.S. 298 (1934); United
Subway-Surface Supervisors Association v. blew York

5 NN.\
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ported to supersede all contrary provisions of local home rule charters,
upon the statutory declaration thatan emergency and consideration of
“statewide concern” warranted such action, 1 did not operate to vali-
date that statute automatically

Thus there remained to be decided the status ofsuch agreements of
“general law” counties and cities without home rule charters. Counse
for the labor unions argued that denial of due process and of equal
protection of the laws would result for employees of “general law
localities if they were left subject to the Bail-Out Act restrictions on
collective bargaining, while home rule communities were exempted.

The Court opted, instead, to render the Bail-Out Act limitations
inapplicable to collective bargaining agreements of “general law” units of
local government, upon the premise that the Legislature intended to
treat all local government employees in a uniform manner.

In view of the constitutional invalidity of the Bail-Out Act restric-
tion re collective bargaining agreements, the Court then declared that
the Legislature could not condition the distribution of state funds to
localities upon local compliance with these restrictions

Bail-Out Act of 1979
State “replacement revenue” of “bail-out” assistance to local govern-

ments in California was placed on a permanent basis by the Bail-Out
Act of 1979.2 The assistance so authorized by that statute and appro-
priation acts totalled 55.2 billion in fiscal year 1980 and $4.88 billion in
the fiscal year 1981, as follows:

FYI9BO FYI9BI
Form of Slate Bail-Out Aid (Billions) (Billions)

General Government Block Grants:
Cities $0,220 $0,223

Counties 0.424 0.338
Special Districts 0-190 0-208

Sub-total $0,834 $0,769

Grants to School Districts and
Community Colleges $2,459 $2,811

State Assumption of Health and Welfare Costs 1.099 1.303
Local Agency Emergency Loan Fund 0-900

Total $5.292 $4.883

I. Calif. Govt. Code, s. 16281.
Assembly E
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This statute revised completely the laws governing school finance
and state financial assistance to local school districts, county depart-
ments of education, and community colleges, with a view to assuring
their continued operation, and compliance with rulings of the Califor-
nia State Supreme Court in the Serrano Cases. In those decisions, that
Court held the system for financing public schools in the state could
not he so structured as to condition the availability of major school
revenues upon the taxable wealth of school districts, with resultant
disparities in school revenues which made the quality of education
depend upon the level of school district expenditures.'

The Bail-Out Act of 1979 requires the State Superintendent of
Instruction to compute annually, according to formulae spelled out in
that statute, a "revenue limit” for each school district. That computa-
tion requires use of an “inflation adjustment,” modified to reflect the
relationship between school district expenditures and specified
amounts of money for each type of school district. The revenue limit is
adjusted further for various other factors, among them transportation
costs, and court-mandated costs. The State Superintendent is then
obliged to apportion to each school district such a sum from the state

dation fund as will make up most or ail of the difference
between school property tax revenues and the foregoing revenue limit.
Other statutory formulae control the apportionment of state and feder-
al educational financial assistance to county departments of education
and community colleges.

in addition, the Bail-Out Act of 1979 restructured the system of
categorical state grants-in-aid to local school districts, county depart-
ments of education, and community colleges. Some programs were
eliminated outright, others were modified, and new aid programs were
instituted. The annual state contribution of $144.3 million to the
teachers’ retirement system was "indexed,” so that it now changes
annually by a percentage equal to the percentage of change in the
California Consumer Price Index. The authority of school districts to
transfer funds, utilize bond funds, and enter into leasing agreements
was liberalized.

The Bail-Out Act of 1979 continues the policy of the Bail-Out Act of
1978 relative to (a) the apportioning of real property tax revenues by
the counties between themselves and local units of government within
i. Serrano v. Priest ("Serrano I"), 5 Cal. 3d. 5K4,96Ca1. Rptr, 601.487 P, 2d. 1241 (1971); "Serrano II." 18Cal.
3d. 728, 135 Cal. Rptr. 345, 557 P. 2d. 929 (1976); "Serrano III." 141 Cal. Rptr. 315, 569 P. 2d. 1303 (1977).
Interpreting Calif. Const., Art. 1, s. 7 and Art. IV, s. 16, re the equal protection of the laws.
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their frontiers, and (b) the allocation of state “replacement revenues”
among the counties and their component local units of government.
However, it provides for an allocation of real property tax revenue by
counties to school districts, county boards of education, and commu-
nity colleges, which is equal to theirpercentage shares ofall county real
property tax collections of fiscal year 1978, diminished by a factor
based on the increased state aid accorded to these educational entities
by the Bail-Out Act of 1979. After the subtraction of this “school”
share of all real property taxes collected by the county, the remaining
property tax revenues are to be divided between the county and
nonschool local government units within it in much the same manner
ordained by the Bail-Out Act of 1978. As in the 1978 statute, the
Bail-Out Act of 1979 makes special provision for the apportionment of
property tax revenue and state “replacement revenues” to multi-
county districts.

The Bail-Out Act of 1979 authorizes state loans to local govern-
ments for the purpose of making payments due on certain local bond
issues which lacked local voter approval. This and other provisions
benefit primarily local redevelopment agencies whose projects are
financed by tax allocation bonds.

This statute further provides for state assumption of: (a) all county
costs for Medi-Cal, SSP, and aid for adopted hard-to-place children;
(b) 95% of the grant costs of AFDC foster care, through December 31,
1983; (c) 89.2% of all other AFDC grant costs; (d) 83.3% of the nonfed-
eral costs of county administration of the payment ofaid grants other
than AFDC; (e) 50% of certain other welfare costs and (f) certain net
costs of county health services, in this connection, the Bail-Out Act of
1979 requires the State Department of Social Services to establish a
centralized welfare services delivery system in all counties, designed to
improve the administration of those services, and to reduce the volume
of overpayments of welfare benefits, and of payments to ineligible
applicants, which have generated criticism in recent years.

A “deflator” feature of the Bail-Out Act of 1979 provides for a
reduction in the amounts of state “bail-out” assistance to local govern-
ments in any fiscal year, in the event that state general fund receipts in
the form of tax revenues, departmental revenues, user fees, transfers,
and other income fall below an aggregate figure determined by statute,
or by the Joint Legislative Budget Committee, or the Commission on
State Finance, as the case may be, to be the minimum general fund
income necessary to finance state activities and programs supported by
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that fund. By statute, thatcritical “floor” for fiscal 1981 is 520.6 billion.
In fiscal 1982 and subsequent years, the “deflator” formula must be
invoked if the Governor's budget requests, chargeable against the state
general fund, exceed estimated general fund revenues by more than
SI 00 million. Thus, to avoid a reduction in aid to local governments in
that event, the Governor would have to propose appropriate increases
in state taxes to eliminate the deficit otherwise likely to result.

The “deflator” provisions of this act prescribe complex formulae
controlling the apportionment of any required cuts among various
elements of the revenue replacement program established by the act.
The required reductions are not simply shared on an across-the-board
pro rata basis. Provisions controlling reductions in state school foun-
dation apportionments, and in categorical assistance to school districts
and county departments of education appeared designed to satisfy the
rulings of the California Supreme Court in the Serrano Cases referred
to earlier.

The Bail-Out Act of 1979continues, in modified form, the policies of
its predecessor, requiring local governments to maintain their police
and fire fighting services at not less than 1978 levels. In addition, a
follow-up statute of 1979 authorizes local government units to levy (a)
“stand-by or availability charges” for police or fire protection on a
basis “directly related to benefits” of the services furnished, and (b)
“special taxes” for the financing of police and fire protection. l Local
adoptions of the latter “special taxes” are subject to the procedural
requirements of Proposition 13.2

Impact of Proposition 13
General Aspects. Inasmuch as Proposition 13 and its implementing

Bail-Out Acts of 1978 and 1979 have been in effect for only a short
time, more time will have to pass before the full impact of these
constitutional and statutory changes upon the economy and govern-
mental system of California can be measured accurately and complete-
ly. Many predictions of positive and negative consequences of Propo-
sition 13 have been made, which remain to be proven true or false, or
partly true or false, by experience, once an adequate and reliable data
base is established. At this point in time, certain impacts have become
manifest in general terms, and others in more precise degree, which are
noted in this section.

.w
Calif. Const.. Art. XlllA. s 4
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The most obvious immediate result is that Proposition 13 altered
California’s property tax system substantially. The California Com-
mission on Government Reform has reported that after allowance for
state-funded property tax reimbursements to local governments, the
statewide average tax rate for all types of real property in California in
fiscal 1978 was $26.70 per $l,OOO of full market value, and that such a
rate of $26 per $ 1,000of full market value would haveresulted in fiscal
1979 but for the passage of Proposition 13. Instead, that measure

reduced the latter figure to $l2 per $l,OOO for full market value, a drop
of 53.84%. This $l2 per $l,OOO of full market value tax rate includes
$lO representing the amount passed within the 1% of full cash value
ceiling imposed by Proposition 13, while the balance of $2 comprises
the additional levy authorized to pay principal and interest falling due
on indebtedness incurred with voter approval prior to the effective date
of that constitutional amendment. 1

‘‘Federal Impact” of Proposition 13. Proposition 13 has had a
significant effect upon federal revenues, and on federal aid programs,
in California, the full impact of which will soon be evident. Dire
predictions of very large losses of federal aid to local governments have
failed to materialize for the most part, due to the provision of state
“bail-out” assistance to those governments, and to state assumption of
health and welfare costs formerly supported by local property taxation.

The federal government has received a direct “windfall” in the form
of increased federal income tax collections from individuals and cor-
porations, attributable to the reduction in the property tax liabilities.
This direct windfall revenue to the federal government during the first
12 months following ratification of Proposition 13 has been estimated

at between $ 1.7 billion 2 and $2.1 billion 3 by federal and California state
fiscal authorities. It results from the role of property tax payments as a
deductible item in computing a taxpayer’s tax liability under the
federal and California individual and corporation income tax statutes.
There is a two-fold effect. First, a reduction in property taxes paid
annually by a taxpayer reduces his property tax deduction under both

Calif. Commission on Government Reform, Final Report, Sacramento, Calif., January 1979, 126 pp.; at p
10. for ease of understanding by Massachusetts residents California tax rate data have be

dollars per $l,OOO of full fair market
2- U.S. General Accounting Office, Comptroller General, Will Federal Assistance toCalifornia Be Affectedh
Proposition 13?, Publication No. GGD-78-101, Washington, DC.. U.S. Government Printing Office. Augu-position 13'!, Publication No. GGD-78-101, Washington, D.C., U.S. Government Printing Office, Augu

1978. 30 pp.; at p. 25. Estimate by the U.S. Treasury Department.
Calif. Senate Democratic Caucus, Fact Sheet re Proposition I3’s Pt

Calif.. August 2, 1978, 4 pp Estimate based on da :gislative Analvst, C
Leislativc Budget Committee, and the Calif
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income taxes in like degree, thereby increasing his income tax liability.
Moreover, as his stale income tax payments are also a deductible item
in computing his federal income tax liability, an increase in his state
income tax liability arising from his lowered local property tax liability
will translate into a larger deduction, under the federal income tax
laws, for state income taxes paid, and hence into a lower federal
income tax liability.

A precise measure of the net “windfall” revenue resulting annually
for the federal government is impossible to determine on the basis of
available data, because individuals and corporations fall into a variety
of tax brackets, and are entitled to varying deductions, exemptions,
and credits in the computation of their federal income taxes.

In general, the United States Treasury Department has assumed that
approximately half of the property tax reductions under Proposition
13 would accrue to corporations as owners of real estate, and the other
half to individuals as owners of real property, commercial or residen-
tial. The Department estimates that the average marginal federal in-
come tax rate among affected corporations in California is about 35%,
while that among individuals is approximately 24%. It further esti-
mates that the average marginal California state income tax rates are
9% for corporations land 8.5% for individuals respectively. l

Mixed results attend the effect of Proposition 13 on federal pro-
grams of financial assistance to the state and local governments in
California, In describing the federal aid system as a whole, the United
States General Accounting Office (GAO) has emphasized these salient
features thereof:

!. Matching requirements Sixty percent of Federal grant
programs require that State and local governments provide a
specified non-Federal share of grant costs as a condition for
receiving Federal assistance.

2. Maintenance of effort requirements Many Federal
grant programs require grantees to maintain a prior fixed level
of fiscal effort. Other programs require that Federal funds be
used only to supplement non-Federal funds that would be
available in the absence of the Federal grant. Thirty-seven of
the 52 Federal grant programs with over SIOO million in fiscal
year 1978 funding have maintenance of effort requirements.

General Accounting Office, Coi General, H illfederal Asst California Be Affeciedhy
>ra, p. 2ft
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3. Formula allocations - Thirty-two of the 93 Federal
formula grant programs increase funding in response to higher
grantee expenditures or taxing efforts. Thus, a lower level of
expenditures or tax effort could result in lower Federal assist-
ance. 1

GAO studies indicate that Proposition 13’s impact on categorical
aid programs of the federal government in California have been min-
imal, since local governments have for the most pan maintained, and,
in fact, have increased their levels of expenditures, thanks to (a) state
“bail-out” aid, (b) local nonproperty taxes imposed in anticipation of
the passage of Proposition 13, (c) local surpluses accumulated in
expectation of a Proposition 13 victory, (d) increases in local govern-
ment user fees and charges, and (e) a strong economic climate in the
state. 2 Most localities have taken pains so far to earmark sufficient
funds to meet their obligations under these federal categorical aid pro-
grams to which they are parties. 3

The federal contribution toward unemployment insurance costs in
California increased by approximately S2O million in 1978-79, due to
lay-offs of California local government employees, but is expected to
decline as the modest number of such employees laid off because of
Proposition 13 is reduced through reemployment There was a 2%
drop in the number of CETAemployees retained by local governments
in California, clearly attributable to Proposition 13. The freeze on
welfare benefits imposed by the Bail-Out Acts reduced California’s
entitlement to AFDC and child nutrition grants from the federal
government by about SBO million, while increasing by about $56
million its federal aid entitlement under food stamp and Supplemental
Security Income (SSI) programs.4

While there was no immediate significant negative impact on federal
educational aid programs and federal revenue sharing payments to
localities in California, the GAO predicts difficulties in fiscal year
1981. Federal aid payments for schools in federally-impacted areas,

and federal revenue sharing, utilize local revenues raised from local
sources as a measure of “local tax effort” which is used in computing
the locality’s federal assistance entitlement. Localities have not lost
I. U.S. General Accounting Office, Comptroller General, Proposition U - How California Governments Coped
With a $6 Billion Revenue Loss, Publication No. GGO-79-88. Washington. D.C., U.S. Government
Printing Office. September 1979, 44 pp.; at p. 32.
2. Ibid., p, 18.
3. Ibid., p. 33.
4. Ibid., pp. 34-36.
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federal funds under these programs so far, solely due to the fact that
there is a two-year lag in the data base used in the federal formulae
controlling this assistance. According to GAO studies, local govern-
ments in California may sustain a loss of over $7O million in such
federal funds, beginning in fiscal 1981, if Congress does not change
those formulae or the federal funding levels of the programs involved. 1

The GAO has found that, in general

The fiscal restraints placed on local governments by Prop-
osition 13 have resulted in local officials taking a more cautious
attitude towards new or expanded Federal programs. This
attitude which has emerged in California since the passage of
Proposition 13 and can be expected in other States that have
passed or are considering new or additional taxing or spending
limitations carries long-term implications for Federal grant
policies.

Federal grant requirements that impose additional costs on
State and local governments, such as matching and mainte-
nance of effort requirements, can be expected to come under
increased scrutiny. Some local governments may find it diffi-
cult or impossible to meet the fiscal requirements ofany major
new Federal initiatives. This might constrain the Federal Gov-
ernment’s ability to assure that national goals are met and
increase the pressure for the Federal level to assume larger
responsibilities for the costs of new initiatives. 2

Impact on Slate Revenues. Proponents of Proposition 13 have,
from the outset, pinned their hopes upon economic growth, stimulated
by the property tax cut mandated by that measure, to generate offset-
ting tax revenues. They expect additional property tax revenues arising
from new residential and commercial construction and development,
and property value increases at turnover, to increase the real property
tax base, thereby reducing the $7 billion property tax revenue reduc-
tion which resulted immediately in the wake of Proposition 13. In turn,
this economic growth, and its accompanying population growth, are
expected by Proposition 13 advocates to swell state and local revenues
from nonproperty taxes, especially income, sales and business taxes.

Ihid.

IhiJ ..
p. 39.
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Such is the thrust of the theory behind the Laffer Curve discussed
earlier.

Shortly after the passage of Proposition 13, the Boston-based eco-
nomic research firm of H. C. Wainwright & Co. published a study
forecasting that economic growth in California because of that meas-
ure will result, over the next decade, in an increase of an estimated
$llO billion in personal income in California. Of this personal income
growth, S2O billion was projected to incur in the year following ratifica-
tion of Proposition 13, with nearly half of the expected total personal
income growth to be realized within two years thereafter. These esti-
mates are based upon the premise that personal income drops 16%
below its no-tax-increase level for each 1% of increase in the property
tax burden in a state. From this date, H. C. Wainwright & Co. con-
cluded that within a decade the level of state and local annual revenues
from taxes other than property taxes will be raised by $8 billion. 1

Substantial increases in state revenues have occurred in California in
the wake of Proposition 13. However, it is uncertain how much of that
increment in state revenues is fairly attributable to Proposition 13, how
much stems from the state’s ongoing high rate of economic growth
pre-dating Proposition 13, and how much is attributable to inflation.
Manifestly, very large sums were injected into the private sector by the
$7 billion dollar cut in property taxes, of which $6.4 billion remained
initially with property owners, while the small balance of $643 million
represented a reduction in state payments to localities for property tax
relief. In addition, indexing and other changes in the state income tax
law afforded $958 million in tax relief to taxpayers in fiscal 1979, and
$582 million in the following 1980 fiscal year. Thus, roughly speaking,
there was a “gross” benefit to taxpayers of about $7.4 billion in fiscal
1979, with a lesser $6.9 billion being realized in the current 1980 fiscal

year.

This “gross” benefit to California taxpayers has been subjected to
certain“deductions.” First, there is the estimated $2.1 billion increase
in the federal income tax liabilities of California taxpayers attributable
to their lowered local property tax deductions. Similarly, those local
property tax reductions increased the state income tax liability of
California taxpayers; the California Commission on Government Re-
form has estimated that this factor will increase the state personal
income tax liabilities of such taxpayers, in reference to calendar year
*• H. C. Wainwright & Co., Economic Study The Jarvis-Gann Tax Cut Proposal: An Application of the

Laffer Curve, Boston, Mass., July 27, 1978, 9 pp.
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1979, by between $l4O million and $l9O million, while an increase of
between $lOO million and $2OO million will occur in corporation and
unincorporated business income tax receipts. l Figures are unavailable
to indicate the impact of the larger federal income tax deductions to
which California taxpayers are entitled by virtue of the increase in their
state income tax liability.

In fine, it may be estimated very roughtly indeed that the “gross”
benefit to California taxpayers of $7.4 billion in fiscal 1979,and of$6.9
billion in fiscal 1980, must be reduced by about $2.5 billion in each
instance, leaving a “net” benefit to the private sector of about $4.9
billion and $4.4 billion in fiscal years 1979 and 1980 respectively, to
stimulate investment and consumer spending.

Data compiled by the California joint Legislative Budget Commit-
tee indicates that state income tax revenues increased 22% in fiscal
1979, and are expected to rise another 31 % in fiscal 1980. In those two
years, state sales tax receipts were projected to rise 14% and 11%
respectively. State tax revenues from levies on corporations and banks
were reported to be up 14% in fiscal 1979, with an estimated jump of
12% anticipated in fiscal 1980. Other state revenues are reported to
have risen 34% in fiscal 1979, with an estimate fiscal 1980 rise of 2%
projected. 2

Preliminary indications are that the passage of Proposition 13 was
followed by an upsurge in consumer demand which stimulated an
increase in state and local sales tax receipts. That growth of consumer
demand, in turn, encouraged investment and development, the growth
of the business and commercial sector, and employment, which added
to state revenues from personal, business, and corporate income taxes,
which more than offset the income tax cuts voted by the Legislature in
1978. Hence, the state has continued to experience a revenue surplus,

though at a lower rate than was the case prior to Proposition 13. That
surplus, in turn, has functioned in the past to increase the state’s
entitlement to federal revenue sharing funds, in terms of its “state tax
effort.” However, this latter “unearned” benefit is not expected to last
beyond 1981, for the reasons previously indicated.

Impact on Local Home Rule. While Proposition 13 has greatly
eased the burden of real property taxation in California, it has done so
at the expense of local home rule, depriving local voters and legislative

Calif. C Government Reform. Final Report , Sacramento. Calif., January 1979; 126 pp.;
at p

2. Brooks, Warren, “7 he California Boom and Proposition 13," The Boston Herald American, June29.1979.
p. 9. lable li (Data provided by California Joint 1 cgislativc Budget Committee).



HOUSE - No. 67431980] 215

bodies of much discretionary authority which they had formerly en-
joyed in respect to their local affairs, programs, and services.

Firstly, for all practical purposes. Proposition 13 has stripped local
governments of the ability to set their own real property tax rates. The
Legislature has had to mandate that the counties collect the full
amount of real property taxes allowed under the I % of full cash value
ceiling imposed by Proposition 13. Hence, this real property tax rate
has become automatic, affording no latitude for local decision-
making. There is no “local option” feature in Proposition 13, whereunder
local voters may raise their real property tax ceiling permanently or
temporarily, even if there is a broad local consensus that this ought to
be done in order to pay for a service or capital improvement which the
people want and feel they can afford. California fiscal experts com-
plain that this problem has been aggravated by 1% of full cash value
limitation on the real property tax, which they consider far too low.

Secondly, by imposing a 1%real property tax “cap,” and forcing a
57% reduction in local property tax revenues. Proposition 13 set the
stage for transfer of decisions from local governmental governing
bodies to the State Legislature in Sacramento.

In furnishing replacement revenues to localities, the California Leg-
islature attached many strings to the same, since the state cannot
disburse this financial assistance on a “blank check” basis. Moreover,
as one authority has observed

Funding by upstream governments means more controls
and marching to someone else’s priorities. Take for example
some of the conditions attached by the California Legislature
to its rescue funds for cities and counties: no reduction in the
level of police and fire services. Establishing service levels is
one of the basic responsibilities and rights of legislative bodies.
Police and fire departments frequently offer the opportunity
for substantial savings but there is so much... boosterism...
that legislators are quick to circle the wagons around them...
(thereby assuring)... that almost all cuts will have to come
from other services. l

During 1978, state bail-out assistance was refused, on home rule
grounds, by two of California’s 58 counties, 2 and by 72 of its 416 cities.
Most of these rebelling local governments disqualified themselves as
"bail-out” recipients by granting their employees pay raises in excess of
I, “Sad Day for Local Government," Public Administration Times, Vol. I. No. 7, American Society for Public
Administration, July 1978, pp. 4, 8.

This count of counties includes the consolidated City and County ol San Francisco.
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the limit ordained by the Bail-Out Act of 1978. As noted previously,
the statutory restriction was invalidated by the State Supreme Court. l

In a sense, the home rule authority of local governments of Califor-
nia in respect to the levying of nonproperty taxes has been impaired by
those provisions of Proposition 13 which require a locality to obtain
the assent of “a two-thirds vote of the qualified electors” thereof to
impose “special taxes,” defined as taxes other than (1) ad valorem
taxes as real property and (2) transaction or sales taxes on the sale of
real property. 2

Proposition 13 does not define the term “special taxes,” and has left
in doubt whether its requirements apply to earmarked nonproperty
taxes only, or to all nonproperty taxes, as well as to any user fee or
charge which exceeds the cost of the service or benefit furnished. Its
prohibition against “special taxes” in the form of “ad valoremtaxes on
real property,” and against “transaction or sales taxes” on the sale of
realty, appears to outlaw local severance taxes and local real estate
transfer taxes respectively. The requirement of a two-thirds affirmative
majority vote of “the qualified electors” of a locality to adopt those
“special taxes” which are permitted makes such local action more
difficult.

Proposition 13, and its implementing Bail-Out Acts, have some
positive home rule features. Firstly, they provide a stimulus to local
voters and local governments to improve the organization and man-
agement of those governments, and the delivery of their services.
Secondly, by creating a “bottom line” in respect to property tax
revenues and state bail-out assistance, they motivate local authorities
to reevaluate local services and programs, and to give greater attention
to the establishment of local programs and spending priorities (except
as to fire and police services below fiscal 1978 levels). The savings
achieved through improved local government administration, and the
curtailment or elimination of low priority local services, became avail-
able for local uses deemed more important by local voters.

Impact on Local Revenue Services and Programs. As it took effect
immediately upon its ratification by the voters of California, Proposi-
tion 13 had a swift and severe impact on the financial structure of local
governments, by reason of the heavy dependence of most of them on
the property tax as a source of funding. Local property tax revenues, in
the aggregate, dropped by $7.04 billion, or 57%. However, the finan-

I. Calif. Commission on Government Reform. Final Report , Sacramento, Calif., January 1979. p. 21
2. Calif. Const,. Art. XIIIA, s. 4
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cial assistance furnished to localities by the Bail-Out Acts, and local
government action to generate income from other local sources, large-
ly offset the impact of Proposition 13 on local finances, as noted in an
analysis by the General Accounting Office:

Proposition 13 reduced local government revenues by an
estimated $6 billion without having a material impact on local
government finances. Existing State and local government
surpluses, increases in fees and user charges, and the strong
economic climate in California all contributed to local govern-
ments’ ability to maintain and, in fact, increase their level of
expenditures. For fiscal year 1979 however, the tax-cutting
initiative slowed the rate of growth of California’s local gov-
ernment sector and in some cases caused absolute spending
cuts...

Because Proposition 13’s fiscal effects were mostly mitigat-
ed, local governments avoided having to make the widely
predicted large program or service cuts in fiscal year 1979.
Local governments also avoided having to make the predicted
massive layoffs of public employees.

Welfare, health, public safety, and education (in terms of
regular instructional programs) were generally the least affect-
ed local programs. These programs were minimally affected, in
part, because the State mandated continuing the same service
levels in these areas as were provided the year before Proposi-
tion 13. Hence, library, parks and recreation, cultural activi-
ties, summer school, and adult education programs absorbed
the largest budget reductions. Except for summer school and
adult education programs, however, fiscal year 1979 was more
a period of moderate or minimal cuts than of sharp budget
reductions. 1

The GAO has reported that local government spending in California
during fiscal 1979 rose by 7%, in contrast to its annual growth rate of
over 10% during the three prior fiscal years. Local budgets, which
aggregated $24.5 billion in fiscal 1978, climbed by $l.B billion to a new
high of $26.3 billion in fiscal 1979 as follows; 2

Expenditures (Billions) Per Cent
Local Government Group FY 1978 FY 1979 Increase Increase

Enterprise Special Districts (1,505)’ 27%$l.B $ 2.3 $0.5

L O.S. General Accounting Office, Comptroller General, Proposition 13 How California Governments
CapeJ with a $6 Billion Revenue Loss. Publication No. GGD-79-88, Washington. D.C.. U.S. Government
Printing Office, September 28,1979, 40 pp.; at pp. 18, 19.
2 //>/(/.. pp. 16-17.
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Expenditures (Billions) Per Cent
Local Government Group Fy yp 7g FY ig79 increase Increase

Nonenterprisc Special Districts (3,407)' 0.6 0.7 0.1 14 %

Counties (58) 8.6 9.5 0.9 9-12 %

Community College Districts (70) 1.4 1.5 0.1 3-4/5%
Cities (416) 4.4 4.5 0,1 3-4/5%
School Districts (1,044) 7.7 7.8 0.1 I %

Total $24.5 $26.3 $l.B 7%

1 Number of districts as reported by Office ol 1 egislative Analyst. Calif. JointLegislative Budget Committee
Enterprise special districts (usually utility districts! are financed primarily from user fees and charges, like
utility companies. Nonenterprise special districts depend heavily on property taxation.

At least four local government units reduced their fiscal year 1979
expenditures below fiscal year 1978 levels. 1

Proposition 13 had an uneven impact upon localities, because of the
provisions of the Bail-Out Acts, local government general fund sur-
pluses, and the varying abilities of local government units to exploit
alternative local revenue sources such as nonproperty taxes and user
fees and charges.

With certain exceptions, the Bail-Out Act of 1978 required that the
locality’s entitlement to state “bail-out” assistance be reduced by one-
third of the amount by which the income of the locality’s general fund
exceeded 5% of such income during the fiscal year 1978.2 In conse-
quence of this statutory mandate, many localities had their shares of
state “bail-out” assistance reduced, and general government “bail-out”
assistance from the state was denied entirely to 50 cities, eight counties,
and four community college districts.’

Municipalities, counties and districts with an urban or suburban tax
base, including a significant mix of business, commercial, and indus-
trial activity have been able to roll with the punch of Proposition 13,
since they have been able to avail themselves of nonproperty taxes
notably local retail sales and use taxes, and occupational license taxes

to bolster their local revenue flow. During fiscal 1979, cities in-
creased their sales tax revenues by $52.7 million, while generating
another $52.8 million of increases in revenues from other nonproperty
taxes. 4 Counties made much less use of new or increased nonproperty

Cities of Santa Monica (3%). Oakland (4%). and Sacramento (12%); County of Alameda (11%).
1978 Slats., c. 292, ss, 5-6; Calif. Government Code, ss. 16250,16260 and 16275; Calif. Education Code. s.

84905,
' Calif. Commission on Government Reform. Final Report, Sacramento, Calif., January 1979, pp, 21-22.
4 Ibid.. pp. ||4, 118.
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taxes, as five of them derived an aggregate of $622,000 in new revenues
from hotel and motel room occupancy taxes.'

Since Proposition 13 prevailed, California local governments have
turned to service user fees and charges to generate an estimated aggre-
gate additional revenue of $344 million during fiscal 1979. Localities
have been evaluating their services with a view to placing as many of
them on a “self-supporting basis” through "user fee financing” as can
be justified, and existing user fees and charges have been increased
substantially. Greatest local action has focused on fees and charges for
building permits, planning and development permits, business li-
censes, library services, the use of parks and recreational facilities,
parking, animal control services, and public utilities (water, sewers,
street lighting, and power).

Local government utilization of user fees and charges is generating
litigation by plaintiffs who allege that many of them are, in fact,
“special taxes.” This complaint is directed with particular force against
those user fees and charges levied at rates in excess of what is clearly
necessary to cover the cost of the service rendered Critics consider
levies of the latter type to be “taxes,” and, as such, subject to the broad
range of state and federal constitutional constraints as to permissible
and impermissible uses of the tax power These issues remain to be
resolved definitively by the courts.

Impact on Rea! Property Assessment Administration. Enormous
problems were created for local fiscal authorities and the Legislature
by the requirement of Proposition 13 that its provisions take effect
almost immediately, on July I, 1978, barely three weeks following its
ratification on June 6, 1978.2 This forced the Legislature to plunge
pell-mell into the drafting of the Bail-Out Act of 1978, with massive
revisions of the then-existing laws governing the valuation and assess-
ment of real property for the purposes of local property taxation. Local
assessors faced a formidable task in computing the appraised value
(full market or cash value) of real estate in their respective jurisdictions
as of 1975, in time to send out real property tax bills for the fiscal year
1979 (i.e., the fiscal year commencing on July 1, 1978). Counties with

automated systems, data banks, or other electronic information sys-
tems at their disposal were able to respond more effectively than

I. US. General Accounting Office, Comptroller General. Proposition IJ How California Government v
Coped with a $6 Billion Revenue Loss . Publication GGD-79-KB. Washington.D C . U S. Government Printing
Office. September 28, 1979, at pp. 10-12.

Calif Const . Art. XIMA, s. 5.
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counties lacking such equipment. Considerable problems of adjust-
ment and correction remain to be overcome.

The feature of Proposition 13 which mandates that increases in real
property values for property tax purposes be limited to 2% per annum,
except in years in which property changes hands or is the subject of new
construction, 1 poses serious long-term problems for localities and the
Legislature. In recent years, the actual value of property, and the costs
of goods and services required by local governments, have been inflat-
ing at a much faster rate, reaching “double digit” status in the last few
years. In this context, the 1% “inflationary adjustment” of Proposition
13 is operating to depreciate the purchasing power of local property
tax revenues. Unless serious dislocations are to result, the Legislature
may either have to propose a constitutional amendment repealing the
2% limitation or substituting some other criterion, or it must raise state
taxes to finance more local aid. Absent either of these remedies, ora
compensating increase in the property tax base by reason of economic
growth, critics of the 2% limitation predict that the quality and cover-
age of local services, and of the quality of community life, will be
eroded to unacceptable levels.

The passage of Proposition 13 has obliged the state to increase the
scope of its supervision over the assessment of real property by local
assessors, and to regulate local assessing criteria and procedures more
intensively, to assure the collection of the full allowable local real
property tax revenue

Impact on Local Borrowing. Over the years, California local gov-
ernments have relied on the sale of general obligations bonds, ap-
proved by theirelectorates and secured by property tax levies sufficient
to cover debt service, to finance capital improvements. Proposition 13
permits these localities to exceed its 1% property tax limit in order to
service such debt approved prior to July 1, 1978, but not later than
that. As to the effect of Proposition 13 on future capital undertakings
by local governments, the California Commission on Government
Reform has made the following observations;

The future possibility of general obligation bonding to fi-
nance local capital facilities has been virtually eliminated.

Revenue bonds and lease-revenue bonds, which are secured
by revenues generated by the facility which the bonds were

1 Calif. Const,. Art. X!! 11 A, s 2(b).
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used to finance (e.g., parking structure), should continue to be
viable, unless there is investor concern about the general uncer-
tainty surrounding local government revenues in the wake of
Proposition 13.

Many local agencies which had planned to finance capita!
improvements on a cash or “pay-as-you-go” basis in order to
avoid incurring debt, were penalized under... (the Bail-Out
Acts of 1978)... because their cash reserves acted to reduce the
amount of State assistance they could receive.

Tax increment or tax allocation bonds have been used exten-
sively by redevelopment agencies to finance major redevelop-
ment projects. Such bonds were secured by the anticipated
increase in property tax revenues arising from increased as-
sessed valuation resulting from the redevelopment activity. The
I percent tax rate limitation of Proposition 13 greatly dimin-
ishes the prospect of tax increment revenue to redevelopment
agencies. Since Proposition 13 made no provision for out-
standing tax allocation bonds, some of these issues are in
danger of default.

Until new methods are found for securing long-term munici-
pal debt, local governments are expected either to defer major
capital improvements or to increase their use of benefit assess-
ment districts, revenue bonds, and lease-back arrangements.
While all of these options are available to cities and counties,
they are not open to school districts and special districts which
will find capital financing even more difficult. 1

The Bail-Out Act of 1979 sought to ease the tax allocation bond
crisis by providing local redevelopment agencies with a share of the
property tax revenues collected by their counties. However, that share
falls short of the sum necessary to assure timely payment in full of
principal and interest falling due on this local indebtedness, and the
crisis continues.

Impact on Local Development and Land Use. Proposition 13 has
diminished somewhat the incentive to communities to accept certain
kinds of development, because of its application of a uniform ceiling of

Calif. CommissiCH GtfVPffiffifff! Reform, final Ref 979, p
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of full cash value on real property taxation, and because of its
eature limiting the annual increase in taxable real property values to

1% except in years when that property is transferred or made the
subject of “new construction.” in suburban communities, single family

ices have a high turnover rate, because of the high mobility of
reusing tendency of elderly persons to favor apart-

,ce they have retired. On the other hand, business, commer-
dustrial properties change hands less frequently, since

ncorporated business usually take the form of
rases of stock, not of real estate. Hence, these latter properties are

ikeiv to remain in the hands of corporate owners for a very long time,
3 enioy a protracted shelterunder the 2%rule on annual valuation

ncreases. in weighing their decision to accept new development, com-
nunities must consider whether other benefits expected from that

: will offset to an acceptable degree the deficit between
rty tax revenue and future costs of governmental services

Ie development. Compensating considerations, in the case of busi-
nd industrial developments, would include local

ales and occupational license tax revenues which may be generated by
ctivitv

rs must contend with planning, development, and utility
ees and charges to which many localities have turned to offset thereal
moperly tax cut mandated by Proposition 13. These costs to develop-

assed on to parties renting or purchasing real property in their
developments, and serve to increase the cost of that real estate,

in addition, as one planning expert has observed -

in the area of pure land policy, Proposition 13 could
serve as a real incentive to buy land and hold it out of develop-
ment for long periods of time. It is estimated that more than40
percent of the taxable real estate in California is in land value.
With property taxes limited... (by Proposition 13)... few
holders of vacant or underimproved land will be underany real
tax pressure to develop (it). .. in order to create income to
pay property taxes, this means a larger time horizon for land
investors and less available land for current development pur-
poses at reasonable prices. l

On the other hand, the placin of a 1% of full cash value ceiling on

Bernard. Michael Taxation, am! IxtnJ Poluy, Lincoln institute ol 1 and Policy. Lexing-
M,
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the real property tax, and the limiting of annual inflationary increases
in such property values to 2%, are an incentive to residential construc-
tion, and enhance the attractiveness of California sites to business
enterprises which face heavier property tax burdens in other states,
such as Massachusetts.

Hence, a recent study by Fortune Magazine has reported that Prop-
osition 13 has helped to brake a downward slide in housing construc-
tion, which began earlier in 1978. New houses are being built in
California at a rate of about 200,000 yearly, exceeding the most
optimistic forecasts. However, in communities with rent controls,
apartment construction has been slowed. The annual cost of owning a
house in California has been reduced by $BOO on the average. The
business sector continues to grow at a rapid rate statewide. On the
negative side, urban redevelopment undertakings have been retarded
because local property taxes cannot be raised high enough to pay off
the bonds needed to finance those projects. 1

Impact on Employment. Predictions of opponents of Proposition 13
that it would result in the loss of 100,000 jobs in the public sector, a
decline of 350,000 in the private sector, and an increase in the unem-
ployment rate in California from 7.2% to 10%, proved wrong for the
most part.

Following the ratification of Proposition 13, a total of 26,276 em-
ployees were laid off by local governments through November 1978,
after which 8,455 of them were rehired by these governments, leaving a
net lay-off count of 17,821 employees. In addition, through the attri-
tion process of not filling vacancies caused by retirement, resignations
or death, another 83,000 positions were eliminated by counties, cities
and districts. So far, about 50% of these personnel reductions have
occurred in the educational field. Engineers, data processing person-
nel, and health employees laid off by localities were recruited quickly
by private industry, because of the heavy demand for their services. 2

In the wake of Proposition 13, private sector employment grew by
552,000 jobs, cutting the overall unemployment rate of the state from
7.2% to 6.2%, its lowest level in 15 years.

Proposition 13 produced a “mixed bag” of winners and losers, as
Winners and Losers Under Proposition 13

I. Quirt, John. “Proposition I.Vs Stellar First Year”. Fortune. July 2, 1979. pp. 46-47
2. Calif. Commission on Government Reform. Final Report, Sacramento. Calif.. January 1979, p. 27; Kemp.
Roger L. “California's Proposition 13; A One Year Assessment”. Illinois Municipal Review, July 1979, p. I I
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individual taxpayers experienced both beneficial and negative results.
Retailers. In general, all retailers benefitted from Proposition 13, To

the extent that it put money back into the pockets of consumers by
reducing the property taxes of the latter. Proposition 13 released
money which has been used to finance increased purchases of automo-
biles, household goods, clothing, and other consumer items.

Where retail establishments owned their own premises, they benefit-
ed from the ceiling placed on local real property taxes by Proposition
13. Like other business establishments, retail firms tend to stay in their

locations, except in those cases when they may migrate to follow
population shifts or to get out of deteriorating neighborhoods. Hence,
the rate of turnover of retail real property is lower than that of
suburban residential realty.

Whether or not a retail establishment occupying rented premises
was a “winner” or “loser” under Proposition 13 depended upon the
terms of the rental agreement with its landlord. Usually, rental agree-
ments in California provide for the passing along to tenants of proper-
ty tax increases; for the most part, it is up to the landlord whetherany
part of his “tax saving” occasioned by a decline in real estate taxes is to
be shared with his tenants. In any event, rental costs ofretail establish-
ments are passed along to consumers through the price structures of
the goods sold by those firms.

Real Estate Firms. Landlords of residential, commerical, and other
rental real estate have been the big winners under Proposition 13 so far.
Their property tax liability was reduced by 50% to 67%, depending
upon their location. Given the tremendous demand for housing and
commercial sites in California, most of these landlords have been
under no pressure to reduce rents in order to help, or to recruit,
tenants. On the other hand, owners of rented property have raised
rents, justifying this action on the grounds of increased fuel and other
costs, and increased user fees and charges assessed on them by locali-
ties for waste disposal, sewerage, water supply, and other services. In
response, rent controls have been imposed in a number of California
cities, including Berkeley, Davis, L.os Angeles, and San Francisco.

Realtors, particularly those specializing in the sale of single family
residences, benefitted substantially from Proposition 13. Prior to the
constitutional change, high interest rates for mortgages, and high
property taxes, were discouraging the sale of houses, especially to
young families. Proposition 13 reduced real property taxes, thereby
enhancing property sales prices and thus realtor commissions.
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Farmers. Owners of agricultural property were big winners under
Proposition 13, because of the land-intensive nature of farming. Prior
to Proposition 13, farmers had been given a number of special tax relief
benefits, to ease the pressure of property taxation on them, and to stem
the sale of valuable farm land to subdivisions developers. Proposition
13 reduced the property tax liability of farm properties substantially

for individual traditional farm families and agro-businesses alike.
Business, Commercial, and Industrial Corporations. Big winners,

these enterprises reaped multiple benefits by means of (a) the imposi-
tion of the 1% of full cash value ceiling on their real property tax, (b)
the interplay of their long tenure of their property and the operation of
the 2% Rule of Proposition 13, and (c) increased investment and
consumer demand stimulated by the release into the economy for
wholly private uses, of large sums formerly preempted for property tax
payments.

In general, California business enterprises are “safe” under Proposi-
tion 13, as long as the population and economy of the state continue to
grow, and as long as state revenues from corporations, banking, and
other business and consumption taxes continue to expand in response
to those factors.

Construction Industry and Developers. This sector has been affect-
ed adversely by the previously-outlined constraints on development
which have arisen from Proposition 13. In substantial degree, these
negative effects have been softened for the time being by the continuing
high rate of growth in the state. Should that growth diminish, the
negative impact of Proposition 13 will intensify.

Financial Institutions. In California, banks and other lending insti-
tutions see themselves as “losers” under Proposition 13. Basically,
they are apprehensive about the ultimate economic impact of that
measure in terms of (a) its adverse effect upon development, (b) the
pressures which it may generate to increase state and local nonproperty
taxes to meet governmental costs when the growth of the state begins
to slow down, and (c) its negative impact on local government borrow-
ing.

Financial institutions regard sound uses of the local government
borrowing power as a necessary and desirable vehicle to finance those
public improvements which are outside the role of private develop-
ment, but which are needed to encourage and supplement private
development. As the state and local experiences during and imme-
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diately after the Great Depression and World War 11 illustrated, the
neglect of “public plant” (highways, etc.) can result in much heavier
public outlays for “capital maintenance” and new capital improve-
ments later on. Inadequate investment in public plant can thus lead toa
situation wherein the state and local governments mustchoose between
(a) heavy future costs and taxes to repair the neglect, or (b)a gradual
deterioration of these essential facilities and the economy depending
upon them.

Financial institutions also have a vested interest in the public debt,
because of its tax-exempt status, and their large investments in federal,
state and local government bonds and notes. Financial institutions fear
any kind of tax limitation which might impair the capacity of a
governmental entity to meet its debt service obligations.

Income Taxpayers. As noted earlier, by reducing local property tax
bills of property owners. Propostion 13 increased their tax liability
under the personal and corporate income taxes of the state and federal
governments. California residents, and nonresidents employed in that
state, also enjoyed a benefit in the indexing of the California state
personal income tax, authorized by the Legislature as part of its “tax
package” in response to Proposition 13. The extent to which individu-
als and firms were “winners” or “losers” in the net depended upon the
extent of their real property holdings, their respective state and federal
income tax brackets, and the source of deductions, exemptions and
credits to which they were entitled under those income tax laws.

The Bureaucracy. Employees of local governments were “losers”
under Proposition 13, and would have suffered more grevious losses
but for the financial assistance extended to localities by the state in its
Bail-Out Acts of 1978 and 1979. Proposition 13 has limited the availa-
bility of property tax revenue for the financing of salary increases,
fringe benefits, minimum manning requirements, and other job bene-
fits of local government personnel under collective bargaining agree-
ments or otherwise; and its constraints on “special taxes” have limited
the usefulness of the same as an alternative revenue source to pay for
their employment benefits.

Local government employee job security has been threatened by
Proposition 13 in several ways. First, it has forced layoffs of local
government personnel, to bring local government payrolls within the
limit of available federal, state,and local funding. More recently, it has
sparked a growing interest on the part of local government administra-
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tions and voters in the contracting out to private industry of services
formerly performed by local government employees, m an effort to cut
local government pension liabilities, and to improve management.
This development is particularly troublesome to members of public
employee unions whose salary and job benefit level exceed those of
unionized personnel performing comparable tasks in the private sec-
tor.

To the extent that Proposition 13 checked the growth of local
government payrolls and activities, it made “losers” of local office
holders who had taken that growth for granted, and who had relied on
it to provide promotional opportunities and enhance prestige and
influence. Local government is no longer a “growth industry” in Cali-
fornia. In addition, state controls over local spending and programs,
made necessary to assure operation of the bail-out system, enlarged the
authority and prestige of the state bureaucracy at the expense of local
officialdom.

Poor Neighborhoods. Poor neighborhoods and lower income peo-
ple were “winners” to the extent that Proposition 13 forced the state to
enlarge greatly its funding of the schools, public health services, and
public welfare programs. In other respects, however, they were “los-
ers.” Firstly, the curtailment of urban redevelopment financing caused
by Proposition 13’s property tax ceiling and limits on the use of
property taxes to pay debt service has impeded the improvement and
revitalization of deteriorated neighborhoods. Secondly, as Professor
Rosaline Levenson of California State University (Chico) has report-
ed:

Proposition 13 is curtailing many services at the local level
and putting fees on other services. Such action hurts the poorer
neighborhoods the most. The jobs at the local level that are
being eliminated are those affecting the lower salaried em-
ployees, particularly women and minorities. Elected officials
have not suffered as the result of Proposition 13 and are in fact
getting salary increases. l

In many localities, CETA employees were among the first to go
when the budget cutting process began.

L Letter to Daniel M. O’Sullivan. Director of the Mass. Legislative Research Bureau, from Prof Rosaline
levenson. California State University (Chico). October 4. 1979.
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Background. The electoral success of Proposition 13 encouraged
advocates of a TEL constitutional control over state and local govern-
ment spending to return to the fray. A citizen organization, Spirit of
13, Inc., including veterans of the battle for Governor Ronald Rea-
gan’s Proposition I of 1973, was formed in 1978 under the chairman-
ship of Proposition 13 co-sponsor Paul Gann to undertake an initiative
petition drive for a new state constitutional amendment.

In due course, petitions bearing over 915,000 qualified voter signa-
tures were filed on behalf of the Gann Initiative, which qualified as
Proposition 4 on the ballot of a special state election held on November
6, 1979. It prevailed by a three-to-one margin (74.3% yeas vs 25.7%
nays). This result has been attributed to the momentum given to the
Tax Revolt by Proposition 13, and to voter discontent with (a) the
levying of numerous user fees by local governments, often at very high
rates, (b) inflation-fueled real property reappraisals of homes under
Proposition 13 in residential areas having a high population mobility,
and (c) continuing state revenue surpluses, albeit at lower levels after
the subtraction of state bail-out assistance to local governments.

Synopsis of Proposition 4. The Gann Initiative, Article Xlllßofthe
California Constitution, reprinted in full in Appendix B of this report,
is scheduled to take effect on July I, 1980.' It seeks to control stateand
local government outlays through the device of regulating their “total
annual appropriations subject to limitation.”

Such state “appropriations subject to limitation” include, during
any fiscal year, all outlays from the “proceeds of taxes” levied by or for
the state, excluding such outlays for (a) state financial aid to local
governments other than for the funding of state mandates, (b) pensions,
(c) unemployment and disability insurance, and (d) tax refunds. 2 Local
government “appropriations subject to limitation” consist, in any
fiscal year, of all outlays financed by the “proceeds of taxes” levied by
or for such a government, including the proceeds of state financial
assistance other than for the funding of state mandates, and excluding
outlays for tax refunds. 2 Thus, the funding of state mandates is treated
as a state expenditure rather than a local outlay; and other types of
state financial assistance to localities are classified as local expendi-
tures, the revenues for which are collected bv the state on behalf of the

Gann TEL Initiative of 1979

1 Calif. Const.. Art. XIIIB, s. 10
/hid., s. 8(a).

3. Ibid., s. 8(b).
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local governments. “Proceeds of taxes” include (a) all tax revenues, (b)
income from the investment of tax revenues, and (c) income from
regulatory licenses and user fees. l For the state, the “proceeds oftaxes”
excludes such proceeds used to finance state aid other than for state-
mandated local costs; and the sum so excluded from the state’s pro-
ceeds of taxes becomes a component of local “proceeds of taxes.”2
Federal grants-in-aid are not deemed state or local revenue. 3

Except as otherwise authorized, state and local government “appro-
priations subject to limitation” in any fiscal year may not exceed the
“appropriations limit” of such government, respectively, for the prior
fiscal year, adjusted for changes in the cost of living and the population
of that jurisdiction.4 The fiscal year 1979 is the base year in relation to
which these computations are made. 5 The “cost of living” is to be
measured by the Consumer Price Index reported by the federal govern-
ment, but the change in the cost of living as so measured may not
exceed the change in per capita personal income in California since the
preceding year.6 The “population” of the state, or of any political
subdivision thereof other than school districts, is to be determined as
required by the Legislature, subject to revision toreflect federal census
data in years when a federal census is conducted. 7 In the instance of
school districts, “population” consists of their average daily attend-
ance as determined in the manner prescribed by the Legislature. B

“Appropriations subject to limitation” do not include appropria-
tions required for (a) debt service on debt outstanding or legally
authorized as of January I, 1979, (b) debt service on debt authorized
after that date with voter approval, (c) sums required to comply with
court rulings, (d) certain appropriations of special districts, and (e)withdrawals from, and transfers among, contingency, emergency, un-
employment, retirement, reserve, sinking and other trust funds. 9 The
constitutional amendment further authorizes adjustments in the com-
puting of “appropriations subject to limitations,” in the event of (a) a
I- Ibid., s. 8(c).

2. Ibid.
3- Ibid., s. 8(c) and s. 8(h)

4. /bid.
5. Ibid., s. 8(h).
6. Ibid., s. 8(e).

2. Ibid., s. 8(0.
8. Ibid.
9. Ibid., ss. 5, 8(i). and 11
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transfer of functions or financing responsibilities between the state and
local governments, or among the latter, (b) a merger of local govern-
ment units, or (c) the creation of new local government units. 1

The Gann Initiative leaves to statutory determination the details of
computing “appropriations subject to limitation,” within the above
framework. Currently, a proposal on that score is awaiting action by
the California Legislature. 2

Authority is granted to the legislative bodies of the state and local
governments to vote emergency appropriations in excess of their re-
spective appropriation limits, provided that their appropriation limits
in the three following years are reduced accordingly to prevent an
aggregate increase in appropriations resulting from such an emergen-
cy. 3 The appropriations limit imposed on the state, or any political
subdivision, may be changed by the electorate of the same, so long as it
extends no further than four years from the date of that voteraction. 4

In the event that the revenues of the state or locality during a fiscal
year exceed the amounts of appropriations allowed for that year, the
excess must be utilized during the two subsequent fiscal years to reduce
tax rates and fee schedules of the taxing jurisdiction.5

Impact of Proposition 4. It is too early to assess the impact of the
Gann TEL, since it was ratified only recently, and implementing
legislation remains to be fashioned in fiscal form by the California
Legislature. Furthermore, ambiguities in some of its definitions await
resolution by the Legislature, the courts, or both.

An initial problem to be addressed relates to the status of unappro-
priated fund balances of the state, as noted below by the Legislative
Analyst of the Joint Legislative Budget Committee:

Essentially, the question of how these unappropriated fund
balances are to be treated arises from a lack of specificity in the
language of the initiative. In Section 8(a), the initiative speci-
fies that “appropriations subject to limitation” includes only
those appropriations made from the“proceeds of taxes.” Then,
in Section 8(c), “proceeds of taxes” is defined as “all tax
revenues” and the proceeds of regulatory licenses and invest-

I. I hid., ss. 3-4,

2. Senate Bill, No. 1352 (1980).

3. /hid., ss. 3(c).

4. /bid., s 4
5. /bid., s. 2
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merit activities. Because in the normal context of budgetary plan-
ning, surplus funds are considered as “prior year resources"
rather than revenues, there is some uncertainty over how
these funds were intended to be treated. Further, the initiative
is completely silent as to the treatment of other types of existing
fund balances as well, so it may be thatall types ofexistingfund
balances should be considered to be exempt from the limita-
tions.

Legislative Counsel, however, takes the position that since
the original source of these fund balances was tax proceeds,
their carry-over status is irrelevant.

Based on the opinion of the Legislative Counsel, which was
made prior to any review of ballot arguments on the measure,
the most likely ultimate interpretation of the measure’s provi-
sions with respect to these fund balances is that they will be
treated as “proceeds of taxes.” However, it is still possible that
“proceeds of taxes” could be defined to include only current
revenues thereby excluding these surplus funds. For this rea-
son, we have analyzed the fiscal effect 0f... the Gann Initiative
utilizing each of these two possible interpretations.

Furthermore, to the extent that surplus funds are indeed
found to be “proceeds of taxes,” the appropriations base for
fiscal year 1978-79 could be significantly increased by legisla-
tive action to increase spending prior to the conclusion of the
current fiscal year. For this reason, we have included in this
letter a third estimate of the spending limitation’s impact which
assumes that the entire balance of the Genera/ Fund surplus is
appropriated in the current year ...'

Accordingly, the Legislative Analyst has estimated that the state
appropriations subject to limitation resulting under these three alter-
native calculations for fiscal 1981 would amount, respectively, to (a)
$21.6 billion, if the state treasury’s surplus is excluded from the “pro-
ceeds of taxes”; (b) $23.9 billion if part of that surplus is included in the
“proceeds of taxes”; and (c) $24.7 billion ifall of the surplus is included
in the “proceeds of taxes” through appropriation to a contingency

• Calif. Joint Legislative Budget Committee, Office of the Legislative Analyst, letter to the Chairman of the
Assembly Revenue and Taxation Committee. April 11. 1979. 5 pp ; at pp. 1-2.
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fund. The lower figures quoted in the first two instances reflect the
Gann Initiative’s requirement that the surplus funds not included in the
“proceeds of taxes” be returned to the taxpayers viareductions in taxes
and user fees. 1

Preliminary estimates indicate that about 60% of current state out-
lays would be excluded from the state’s “appropriations subject to
limitation.” However, most of these excluded state outlays would be
subject to limitation at the local level. Within the past decade, state
outlays have increased more rapidly than Proposition 4 would have
allowed (200% contrasted with 100%). County and municipal spend-
ing, which rose 170% in that period, would have been held to 100%,
while school districts outlays, which climbed 125%, would have been
restricted to 70%.2

Of additional concern to the California authorities is the yet under-
termined effect of the interplay of provisions of Proposition 13 and
Proposition 4, limiting local and state taxation. By defining licensing
fees and service user fees as “proceeds of taxes” to the extent they
exceed related regulatory or service costs of the government imposing
them. Proposition 4 brings them within the reach of local voter ap-
proval as required by Proposition 13, at least so far as future uses of
these revenue sources go. Local governments which had not imposed
nonproperty taxes in fiscal 1979 are penalized to some extent by
Proposition 4, insofar as revenues therefrom were not available for
inclusion in the locality’s fiscal 1979 revenue base.

Under Propositions 4 and 13, a local government already at its
spending limit may not be able to spend new revenues derived from
new commercial and industrial development, no matter how large or
small the amount, unless local voters raise the appropriation limit.
This occurs because the appropriations limitation is predicated on the
Consumer Price Index and population, which do not necessarily relate
to commercial and industrial development.3

New problems loomed for California state and local governments in
a new initiative proposal sponsored by Mr. Howard Jarvis, which
appeared on the ballot of the state primary election of June 3, 1980.

Jarvis Income Tax Reduction Initiative of 1980

IhiJ.

2. Education Commission of the States, Educational Finance Center, Finance Facts, Vol. 4. No. 4, Denver.
Colo.. December 1979, 4 pp.; at p. 1.

. Calif. Assembly Revenue and Taxation Committee. Proposals to Limit State and Local Government
xpenditure. Staff Report. Sacramento. Calif., February 27, 1979, 81 pp.; at p. 44.
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Known by its supporters as “Jarvis II,” and by its critics as “Jaws 11,”
this proposed constitutional amendment. Proposition 9, would have
reduced state revenues by $4.9 billion, according to estimates by the
Legislative Analyst. Specifically, it would have (a) required the rates of
all state taxes on, or measured by, income to be reduced to 50% of such
rates in effect for the taxable year 1978, and (b) directed the Legislature
to adopt a system of adjusting state personal income tax brackets so as
to reflect annual changes in the Consumer Price Index. Currently, such
indexing now in effect is a matter of legislation discretion, not a
constitutional mandate.

Supporters of Proposition 9 cited continuing state revenue surpluses
as evidence of overtaxation by the state, and argued that its passage
would enhance the business climate of the state, generating new rev-
enues sufficient to offset the revenue loss represented by this tax cut.

Opponents predicted that Proposition 9, added atop Propositions 13
and 4, will bring the state, its localities, and voters face to face with the
“catastrophe” forecast by opponents of Proposition 13. They argued
that state revenue surpluses of recent years enabled the state to avert a
revenue collapse at the local level, and to postpone indefinitely the true
impact of Proposition 13. They anticipated a 25% reduction in state
revenues, and sharp reductions in state “bail-out” assistance to locali-
ties, if Proposition 9 prevailed.

Proposition 9 was rejected by California voters overwhelmingly
(61% nays vs. 39% yeas) because of voter uncertainty over the econo-
my, the possible impact of that measure on the state surplus, and the
prospect that 10% of the taxpayers would get 50% of the income tax
cut.

Spread of Tax Limitation Drive to Other States
The publicity surrounding the Tax Revolt in California since 1968

has encouraged similar developments in other states, especially within
the past four years. Summarizing the national experience on this score,
the Council of State Governments has reported that-

There are probably many reasons why taxpayers are cur-
rently resentful toward government spending and taxation.
Taxpayer awareness that government has greatly expanded
may be one of these. Between 1947 and 1975, total revenue of
all governmental units increased from 24.5 percent to 30.8
percent of gross national product (GNP). Much of this growth
was in transfer payments as opposed to government purchases
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of goods and services. Growth in state-local revenue has ex-
ceeded growth in federal revenue. From 1947 to 1975, state-
local revenue (own sources) as a percentage of GNP doubled
in relative size, growing from 5.9 percent to 1 1.9 percent of
GNP ... For the 12-year period from 1965 through 1976, state
general expenditures grew at an average rate of 1.48 to I when
compared to the increase in personal income. Much of the
growth in government revenue resulted from the effects of
inflation on progressive state and federal income taxes.

Another factor contributing to taxpayer unrest is the abso-
lute decline in real disposable income that the average family
has experienced in several recent years. Between 1973 and
1976, real disposable income per capita actually decreased
slightly because of high inflation, the recession, and inflation-
caused automatic tax increases.

Increases in property taxes have been a special source of
taxpayer complaint. Homeowners in some parts of the country
have seen their annual property tax burdens double and even
quadruple over a period of just a few years as assessors have
attempted to do their jobs of keeping assessments in line with
market values.

In addition, part of the explanation for taxpayer resentment
of government today may lie in a loss of public respect for
government and for politicians. Belatedly, there appears to be
an emerging belief among the citizenry that government pro-
grams are not the answer to pressing social and economic
problems. Examples of programs that have suffered declines in
esteem are not hard to find and a list would include public
education, welfare, and the military.

Resentment over high taxes is especially great for taxpayers
with above-average incomes because they realize that the
amounts they pay in taxes far exceed the value of services
received from government. Even under a typically regressive
state-local tax system, families who have above-average in-
comes and property values pay more dollars in taxes than the
per capita average cost of producing government services.
These “overcharges” are especially irritating if some of the
services are not received or are not desired. A more general
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reason for taxpayer dissatisfaction may be a swing by voters
toward a more conservative political and economic philos-
ophy.

The relative importance of tax levels as a cause of taxpayer
dissatisfaction is unclear because many of the states which have
enacted TELs or are considering TEL proposals are low-tax
states... Florida, Nevada, and Texas are examples of states
with a relatively low tax burden which are, nonetheless, consid-
ering TELs. Taxpayer unrest in these and other low-tax states
must be due to factors other than the level of taxes. One
possible explanation is recent tax increases as distinct from tax
levels. Most recent increases have resulted from inflation in-
stead of legislative action. It is probably no accident that TEL
efforts in many states are designed to limit inflation-caused tax
increases, most notably property tax increases. Proposition 13
is one example of this occurring in a relatively high-tax state.
But examples can also be found in low-tax states such as
Florida, Nevada, and Texas, giving some credence to the hy-
pothesis that tax increases, as distinct from tax levels, are
important in explaining the TEL phenomenon.'

The intensification of tax limitation agitation is revealed by the
following enumeration of states, by year, according to the first appear-
ance of serious tax and spending limitation measures on the agendas of
their legislatures, or in certain of their counties and cities:

1970 (I state): Kan.
1971 (I state): Minn
1973 (5 states): Ind., Mass., 2 Mich., Wash., and Wis

1974 (2 states): Ohio, Tenn.
1976 (6 stales): Fla., lowa, Mont., N.J., N.D., and Utah
1977 (6 states): Colo., Conn., Del., Nev., R. 1., and S.D.

1978 (22 slates): Ala., Alas., Ariz., Ga., Hi., Ida., 111., La., Me., Md., Mo
Neb., N.H , N.M., N.Y., Ore., Pa., S.C., Tex.. Vt., W.Va
and Wyo

1979 (3 states): Ky., Okla., and Va

1 Council of Slate Governments, l imiting Slate Taxes and Expenditures. Publication RM-653, Lexington,
Ky.. November 1978. 32 pp.: at pp. 5-6.

House. No. 785 (1973).
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The measures proposed and adopted in these states will be consid-
ered in the following Chapter V.

This chapter presents a summary discussion of constitutional and
statutory provisions in other states limiting taxation and spending by
state governments, local governments, or both. Attention is given to
only two major categories of such limitations. As the same have been
outlined adequately in Chapter 11, further discussion is not undertaken
in respect to the third major category of tax limitations, composed of
constitutional curbs on the rates of other selected taxes such as person-
al income, corporate income, corporate excise and franchise, sales,
severance, occupational license, motor vehicle, death, and poll taxes.

These state constitutional and statutory provisions establishing TEL
and general property tax ceilings are described in general terms, sup-
ported by a sampling of representative state provisions of these types,
presented under the two major headings of (a) TEL Provisions in
Other States, (b) Property Tax Limitations in Other States. Limita-
tions upon the time available for the preparation of this Legislative
Research Council report preclude any attempt at a state-by-state
comparison of TEL. and general property tax limitation provisions.
These state requirements vary considerably in detail, with such differ-
ences being especially pronounced in the instance of the TELs.

In the text below, reference is made to two mode! TEL state constitu-
tional articles formulated, respectively, by the National Tax Limita-
tion Committee (NTLC) and the American Legislative Exchange
Council (ALEC) in the late 19705. The NTLC measure, hereinafter
referred to as the “NTLC Model,” is reprinted in full in Appendix C of
this report, and is followed, in Appendix D, by the full text of the
“ALEC Model.”

Form and Extend of Use of TELs in Other Stales
TEL States

In 1979, 25 states had TEL provisions applicable to the state govern-

CHAPTER V.
TAX AND EXPENDITURE LIMITATIONS IN OTHER STATES

Chapter Scope and Discussion Method
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ment or to local governments, or both, which restricted the annual or
biennial appropriations, expenditures, or revenues of those jurisdic-
tions (Ariz., Calif., Col., Del., Fla., Hi., lowa, Ky., La., Me,, Md,,
Mass., Mich., Minn., Neb., Nev., N.J., N.M., Ore., R.1., Tenn., Tex.,
Utah. Wash., and Wis.).

In five of these 25 states, TEL controls are applied to the state
government alone (Hi., La.. R.L, Tenn., and Tex.). TEL limitations
are in effect for both state and local governments in another ten states
of this group (Ariz., Calif., Colo., Ky., Mich., Nev., N.J., Ore., Utah,
and Wash.). And in the remaining ten states with TELs, those controls
are in effect at the local government level only (Del., Fla., lowa, Me.,
Md., Mass., Minn., Neb., N.M., and Wis.), Among the total of 20
states employing TEL controls locally are 17 which apply such restric-
tions broadly to most or all local government units possessing taxing
authority (Ariz., Calif., Colo., Fla., lowa, Ky., Mass., Mich., Minn.,
Neb., Nev., N.J., N. M., Ore., Utah, Wash., and Wis.). Less widespread
uses of TELs locally are reported in the three remaining states (Del.,
Me., and Md.). 1

Of the 25 states with TELs at the state and local levels, only seven
require the same pursuant to a specific constitutional mandate (Ariz.,
Calif., Hi., Mich., Ore., Tenn., and Tex.). In five of these states the
TEL provision applies to state taxation and spending only (Ariz., Hi.,
Mich., Tenn., and Tex.). The TEL of a sixth state, California, controls
both state and local taxation and spending (the Gann Amendment).
And the constitution of the seventh state, Oregon, “caps” only the rate
of increase in property taxes imposed by the state and local levels of
government; other limitations are prescribed by statutes alone.

The prevailing preference for TELs in statutory form only relfects a
reluctance on the part of states to incorporate such provisions, which
may be very complex, into the state constitution, and which cannot be
corrected as quickly as a statute should the need arise. Among the
seven states going the “constitutional amendment route” are three in
which TEL restrictions were established by voter initiative petition
fueled by a “tax revolt” (Ore., in 1916; Mich., in 1978; and Calif., in
1979), and two more states where such constitutional TELs originated

Constitutional and Statutory TELs

I- In Delaware, properly lax levies are limited by statute in New Castle County and in the Slate’s 25 school
districts. T hrough the use of local home rule powers, appropriationcontrols were imposedin theCity of Saco in
Maine ( 1979) and in Montgomery County. Maryland(1978). Since 1978, property tax levies have been limited
by local voter home rule action in a second Maryland county (Hartford).
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in popular constitutional conventions (Hi., and Tenn., in 1978); in the
two remaining states, the state legislature proposed such constitutional
TELs of its own design, in an effort to demonstrate a “good faith”
response to voter demands (Ariz., and Tex., in 1978).

TELs vary greatly in their scope, complexity and effectiveness, from
one jurisdiction to another. The weakest TEL provision, barely quali-
fying for status as a TEL, is that of Rhode Island; since 1977, thatstate
has included in the annual state appropriation act a requirement that
the next annual budget submitted by the governor limit the increase in
proposed expenditures, above the prior year’s appropriations, to not
more than 8%.' At the other end of the spectrum are detailed demand-
ing TELs such as California’s Gann Amendment, discussed in Chapter
IV, and reprinted in Appendix B of this report. 2

Currently, no TEL provisions are in effect at the state level, or are
reported to be in use at the local level, in 25 states and all seven
associated jurisdictions of the United States. In 13 of these states,
proposals to institute TEL requirements have been considered by the
state legislature, or in one case by the voters of the state in respect to an
initiative measure,’ without gaining passage (Conn., Ga., Ida., 111,
Kan., Mo., Mont., N.H., N.Y., Ohio, Pa., S.D., and Va.). Authorities
in 12 states and all seven associated jurisdictions of the United States
have reported that such TEL measures have yet to be placed before
their legislatures or voters for action (Ala., Alas., Ark., Ind., Miss.,
N.C., N.D., Okla., S.C., Vt., W.Va., and Wyo., A.S., D.C., Gu„
No.Mar., P.R., T.T.P., and V.1.).

Revenues, Appropriations, and Expenditures Subject to
TEL limitations

TEL Scope
TEL jurisdictions vary in their choice of “appropriations,” “expend-

itures,” or “revenues,” to be controlled by their TELs, but the end
result is a restriction upon their taxation and spending.

A limit on “revenues” perforce circumscribes the levying of taxes.

States in Which TELs Have Been Considered But Not Adopted

R.I. Public Laws of 1979, c. 174, Art. XIII, s. 1; R.I, Gen. Laws, s. 35
C Art. XIIIB

3. Montana in 1976. In Illinois, voters approved an “advisory petition" on the 197K state ele<lection ballot
requesting that the IllinoisLegislature enact a law limiting state and local taxation and spending, and that
propose a constitutional amendment to that end
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and allowable appropriations and spending. Similarly, a restraint
upon “appropriations” controls expenditures, and makes pointless the
imposition of taxes beyond the level required to finance allowable
appropriations. A ceiling upon “expenditures” has a like impact on
taxation, and precludes appropriations which would result in a break-
ing of the spending limit. In general, most TELs allow their revenue,
appropriation or expenditure ceilings to be exceeded for specified
purposes, subject to certain procedural and substantive limitations, as
will be developed later in this chapter.

TELs vary in their scope from those which embrace revenues, appro-
priations, or expenditures broadly, to more modest TELs which re-
strain only general fund, or property tax, revenues, or the appropriation
or expenditure of those revenues alone. The scope of the TEL is
affected by (a) its definition or lack of definition of the “revenues,”
“taxes,” “appropriations,” or “expenditures” to be controlled, and (b)
specific or clearly implied exclusions of certain governmental receipts
from the TEL limitation. Whenever a TEL provision fails to define
precisely, or by clear implication, the “revenues,” “taxes,” “appropria-
tions,” or “expenditures” limited by it. fiscal authorities and the judi-
ciary must interpret those terms according to established statutory and
judicial case law rules of construction.

Under those rules, cardinal importance is given to ascertaining the
intent or will of the legislative body, or of initiative authors, as the case
may be, in framing the constitutional or statutory provision in ques-
tion. That intent, as indicated by specific declaration, or by the legisla-
tive history of the measure, is controlling, and it is general judicial
practice to interpret constitutional and statutory provisions in such a
way as to effect their objectives without departing from their meaning,
except in those instances wherein normal construction would result in
an impossibility or absurdity which could not have been contemplated
by the legislature, or initiative authors in the case of an initiative
measure. Words and phrases are interpreted by the courts according to
their “common acceptation,” according to common and approved
usage of the language, unless it appears that a different meaning is
required by the context or otherwise. This rule does not favor expan-
sion of the single meaning of the constitutional or statutory provision,
even though the result may be harsh, unjust, ora mistake in policy. l

1 Opinion of the Hon. John A. Lasola. Jr.. Attorney General of Arizona, rendered to the State Department of
Revenue, December 21. 1978. 14 pp .at pp. 2-3. Interpreting provisions of the TEL provisions of the Arizona
Constitution (Art. IX. s. 17).
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Thus, fiscal or financial terms are subject to interpretation according
to prevailing usages in the financial world, including the field of public
finance, where different meanings are not required by the state consti-
tution or statutes, or judicial case law relating thereto. In this connec-
tion, there is wide acceptance by fiscal authorities of standard defini-
tions of certain terms developed by the United States Census Bureau
for the purpose of reporting governmental financial statutes.

Definitions of Key Phrases and Words

Census and Judicial Case Law Definitions of "Revenue." The
United States Census Bureau defines “revenue” as

All amounts of money received by a government from exter-
na! sources net of refunds and other correcting transactions

other than from the issue of debt, liquidation of invest-
ments, and as agency and private trust transactions,. .(and
other than).. noncash transactions such as receipts of serv-
ices, commodities, or other “receipts in kind.” 1

“Agency and private trust transactions,” involving the use of
agency funds and trust funds as depository accounts are defined
by that Bureau as those transactions which

.. .involve receipt, holding, and disbursement of moneys by
government as agent or trustee for other governments or pri-
vate persons, such as collection by State or local governments
of federal income taxes and social security “taxes,” receipt and
return of guarantee deposits, and the like. 2

Judicially, “revenue” may be construed very broadly, or narrowly,
depending upon the context in which it is used in the state constitution
and laws. In its broadest usage, it refers to a government’s incomefrom
all sources, however derived, collected for the public use. 3 In some
jurisdictions, state curbs have excluded grants-in-aid received by a
recipient government as “revenue” to it, holding instead that those
monies are “revenues” of the donor government. 4

tdiuni of Government Finances, 1977 Census of Governments. Vol. 4. No. 5, (1C77(4)-5. Washing-
ton, U.C., U. S. Government Printing Office, January 1980. 647 pp,; at pp. 630-631

thiil.. p
1 Opinions of the Justice*. 334 Mass 716 (1956); Fullerton v. Central l.incoln People's Utility District. 185
Ore 28; Public Market C o of Portland v. City of Portland. 171 Ore. 522; State v. Stanton Connie. 100 Neb.

4 ; Bates V. Porter. 74 Cal. 224; US. v. Norton. ,V. K. 2 Cow.Cr. Rep. 358. 361; 91 U S, 566
4. Taylor v. J.A. Riyys Tractor Co., 197 Ark
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Census and Judicial Case Law Definitions of“Taxes.” The Federal
Census Bureau defines “taxes” as-

Compulsory contributions exacted by a government for
public purposes. All tax revenue is classified under genera!
revenue and comprises amounts received (including interest
and penalties but excluding refunds) from taxes imposed by
the recipient government. Amounts received by a government
from a tax it imposes are counted as tax revenue of that
government, even though initially collected by another govern-
ment; in such instances, however, any amounts retained by the
collecting government are treated as its tax revenue. 1

Judicial interpretations of the word “tax” vary greatly, depending
upon the context within which it arises, and the presence or absence of
general or special law provisions defining the term as it is used in
particular instances. In its broadest judicial case law usage, “taxation”
is the absolute conversion of private property to public use by means of
contributions imposed upon individuals for the support of government
and for public needs. A “tax” is thus characterized by (a) an involun-
tary pecuniary burden upon individuals or property, (b) imposition
under the authority of the legislature in the exercise of the taxing or
police powers of the state, and (c) use of its proceeds for public
purposes, subject to limitations imposed by the federal and state
constitutions.2

The United States Census Bureau classifies proceeds of licenses and
fees exacted as a condition to the exercise of a business or other
privilege as “taxes,” whether those proceeds are intended to cover only
regulatory and inspectional costs or raise revenues for other purposes.
User fees and charges, other than for licensing purposes, are treated by
the Bureau, statistically, as nontax genera! revenue. 3

The courts have more complex rules for determining the tax status
of license fees, and user fees and charges, and hence the extent to which
the same may be controlled by TEL provisions applicable to the state
or local government.

In general, the courts have ruled that a license fee is not a tax if it is
imposed for regulatory purposes in the exercise of the police power, is
limited by the extent to which regulation is necessary, and is not
1. Compendium of Government Finances. 1977 Census of Governments, supra, p. 631.
2. Attorney-General v. City of Fan Claire. 37 Wis. 400; hi re farmers Frozen Food Co., D C. Cal

F. Supp. 385; Gleason v. McKay, 134 Mass. 419 (1883
3. Compendium of Government Finances. 1977 Census of Governments, supra, pp. 627. 630.
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designed primarily as a measure for raising revenue above and beyond
the regulatory costs of the state or local government. 1 On the other
hand, a license fee is a tax when it allows the licensee to exercise a
privilege without being subject to restrictions and regulations, or
requiring his performance ofany other act than payment of the fee; and
a license fee which is set at levels designed primarily to raise revenue,
rather than to regulate, is also viewed judicially as a tax.2 However, a
license fee imposed upon the right to use public property, as, for
example, in running utility company conduits or pipes beneath public
ways, is a rental, not a tax.3

In distinguishing between user fees and charges, and taxes, the
courts accord importance to the legislative characterization of the
exaction as a “fee,” “charge,” or “tax.”4 In general, charges for services
imposed directly on the persons receiving the same from a governmen-
tal officer or agency are considered to be mere payments to the govern-
ment for the exercise of its police power, or for the use of public
property on a user-benefit basis, or sale by that government of com-
modities furnished by a utility or enterprise operated by it; such user
fees and charges are in no sense taxes.5 User fees and charges of
government-owned business enterprises may exceed the amounts re-
quired to cover the cost of the service or commodity furnished, without
becoming taxes.6 However, a “user” fee or charge which is not a
voluntary payment related clearly to a special benefit conferred is a
tax. 7

“Contributions” exacted of employers, employees or both, or oth-
ers. for payment on a compulsory basis into a governmentally-admin-
istcred fund constitute taxes, notwithstanding the fact that the money
so collected by the government is to be used for the benefit of particular
classes of persons or property. Such involuntary contributions ruled
). Parking Authorityof the City of Trenton v. City of Trenton. 40 N.J. 251: Deskev v. King. 12 Haw. 138.
2. O’Neil v. United Producers & Consumers Cooperative. 57 Ariz. 205; Conrad v. Slate. Del. Super., 2 Terry
107; Schaffer v. Oxford, 102 Ga. App. 710,117 S.E. 2d. 637; State v. Nelson, 36 Ida. 713; In re Shurtz's Will, 242
lowa 448; Hurt v. Cooper, 130 Tex. 443; Ex Parte Dreihelhis, 133Tex. Cr. R. 83; Attorney General v. Wiscon-
sin Constructors, 222 Wis. 279; Western Auto Transports v. City of Cheyenne, 57 Wyo. 351.

City of Philadelphia v. Holmes Electric Protective Co.. 335 V
4. Ingels v. Riley. 5 Cal. 2d 154; Pesola v. City of Eos Angeles. 54 Cal. App. 3d.. 4
5. Smith v. Potts. 293 Ala. 419; Addison v. Saulnier. 19 Cal. 82; Opinions ofthe Justices. 250 Mass. 591 (1925);
City of Niles v. Union Ice Corporation. 133 Ohio St 169.

6. City oj Ndes v. Union Ice Corporation. 133 Ohio St. 16l

In re Shurtz's Will, 242 lowa 448; Michigan Employment St Pan, 144 N.W. 2d. 663;
ma Wheat Utilization &Donnelly, N.D., 133 N.W. 2d 418; OlusteeCoop

Market Development Commission, 391 P. 2d. 216; Holdcroft v. Mi.
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"taxes” by the courts include those payable into state-managed indus-
trial accident (workmen’s compensation) funds, unemployment com-
pensation funds, and unsatisfied insurance claim and judgment funds.
The tax status of “contributions" to a governmentaily-administered
retirement pension fund depends upon whether or not membership in
that pension system is mandatory. 1

“Special assessments” are included by the courts within the broad
definition of “taxes” but are treated in distinctive ways.2 Special assess-
ment, or betterment, levies on property to finance public capital im-
provements are “taxes” in the broad sense of the latter word, and are
subject to the general constraints imposed on taxation by the state
constitution. 3 However, the substantial limitation of betterment as-
sessments to the sums required to pay principal and interest falling due
on capital improvement indebtedness has cause the courts in some
states to exclude such assessments from the scope of the term “taxes” as
used in a general sense in their state constitution and laws, unless the
contrary is required by a specific definition in the constitution or
statues.4 Special assessments of regulatory costs are not regarded
judicially as taxes, and are treated in much the same manner as “license
fees” used to assess such costs, which are discussed above. 5

Judicial Case Imw Definition of"Appropriation. "The term “appro-
priation” presents fewer complexities of construction injudicial case
law. Commonly, it is defined as a setting apart from the public treas-
ury, in the manner authorized by the state constitution and laws, of
certain sums of money for specified objects, in such a way that spend-
ing authorities are empowered to use those sums, and no more, for
those specified purposes. 6 “Appropriations” include not only periodic
authorizations, and also authorizations to expend certain revenues on
I. Territory of Alaska v. Alaska Juneau Cold Mining Co.. 105 F Supp 841. Yosemite lumber Co v.
Industrial Accident Commission of California, 204 P. 2d. 226; People ex. ret. Judges Retirement System v.
Wright. 379 ill. 328; State Insurance Commissioner v. Sationwide Mutual Insurance Co.. 241 Md 108;
Michigan employment Security Commission v. Pan , 144 N.W. 2d. 663; UnitedStates v. Cain. DC Miss. 113t Supp. 304; Jamestown Lodge 16#I. Loyal Order of Moose, Inc., v Catherwood, 297 N.Y.S 2d. 775; State
Industrial Accident Commission v. Aehi, 177 Ore 361; and In re Oshkosh Foundry Co.. DC Wis. 28 bed.
Supp. 412.
2. Blake v. People, 109 111. 504; Graham v. City ofSaginaw. 317 Mich. 427; City of Omaha v. Hodgkins. 70

Neb. 229; Mays v. City of Cincinnati. I Ohio St. 268. Holdcrofl v. Murphy. 66 S I) 388
3. Board of Directors of Red River Levee District No. / of Lafayette County v. Reconstruction finance
Corporation. C.A. Ark., 170F. 2d 430; Steele v. City of Waycross, I9OGa. 816; Logan v. City ofLouisville. 283
Ky. 518; White v. Cove. 183 Mass. 333 (1903); West Tennessee Flood Control & Soil Conservation District \
Hyatt. 193 Tenn. 566

4- State v. Irey. 42 Neb. 186.
5. People v. Brook side Garden Apartments. 10 N.Y.S. 2d. 63.
6. Johe v. Caldmore, 93 Ark. 503; ProU v. Dunn. 80 Cal. 220; State v. Moore. 50 Neb. 88; Menefee v. Askew, 25
okla. 623.
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a continuing or revolving fund basis as they are received. 1 The dedica-
tion or earmarking of specified revenues or receipts of a government
for given purposes constitutes an “appropriation” within the broad
meaning of the latter term, even though that earmarking alone does
not complete the process ofauthorizing an expenditure. 2 In American
jurisprudence, the appropriation power is a legislative power, exer-
cised as such by the legislative body with executive concurrence or veto
in the enactment process; and it may be exercised by the people,
through initiative processes, only where permitted specifically by the
state constitution and laws.2

Census and Judicial Case Law Definitions of “Expenditures. ”The
United States Census Bureau defines “expenditures” as—

All amounts of money paid out by a government net of
recoveries and other correcting transactions other than for
retirement of debt, investment in securities, extension ofcredit,
or as agency transactions. Expenditure includes only external
transactions of a government and excludes noncash transac-
tions such as the provision of perquisites or otherpayments in
kind. 4

The Bureau uses the term “general expenditure” to include all expend-
itures of a government other than (a) those expenditures of govern-
mentally-operated utilities which are financed from their nontax rev-
enues, (b) outlays of governmentally-owned liquor stores for operat-

ing purposes and purchases of beverages for resale, and (c) insurance
trust expenditures in the form of payments of pension, unemployment
compensation, industrial accident compensation, disability insurance,
and health insurance benefits. 5

Less preoccupied with such accounting details, the courts have
defined “expenditure” more simply as the outlay or disbursement of
monies which have been duly appropriated according to the constitu-
tion and laws of the state, and the purposes and requirements of the
authorizing appropriation. Whereas the act ofappropriating moneyis
primarily an exercise of the legislative power, subject to executive veto

Holmes v. Oleoit, 96 Ore, 33.

2. Opinions of the Justices. 297 Mass. 577 (1937).

3. People ex ret McCauley v. Brooks, 80 Cal. 220; Opi
(1939). 308 Mass. 601 (1941), 1978 Mass. Adv. Sh. 1
4. Compendium of Government Finances. JV77 Cer

Mass. 577 (1937), 302 Mass. 605
11; Menefe Okla. 6

pp. 628-6,
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where specified by the constitution and laws, the expenditure of money
is an administrative action carried out within the four corners of the
legislative appropriation act or the trust or bequest, which made the
money available. In general, grant-in-aid expenditures by administra-
tive agencies are considered to be controlled ultimately by the condi-
tions laid down by the legislature of the jurisdiction which made the
grant.'
61

TEL Applications and Modifications of Judicial Definitions. As
these conventional judicial interpretations of “revenues,” “taxes,” “ap-
propriations,” and “expenditures” are not entirely suitable for TEL
purposes, various modifications thereof have been incorporated in
state and local TEL provisions to accommodate the objectives of their
authors.

Most frequently, the control term “revenues,” “taxes,” “appropria-
tions,” or “expenditure” is used in its traditional judicial sense, but is
modified by excluding from, or including in, its base revenues derived
from particular sources or reserved for particular uses, or by excluding
from “appropriations” or “expenditures” subject to the TEL ceiling
appropriations or expenditures financed by particular measures or for
specified purposes. Where judicial case law is ambiguous or unclear in
the case of the “revenue” or “tax” status of certain types of governmen-
talreceipts, such as user fees and charges, license fees, assessments of
regulatory costs, or betterment assessments, the TEL may seek to
resolve any controversies beforehand by specifying whether these
“borderline” or “gray zone” receipts or levies are to be included or
excluded from the computation of its revenue, tax, appropriation, or
expenditure ceiling.
Thus, Utah’s statutory TEL adopted in 1979, which seeks to control
state and local taxation by regulating state and local “revenues,”
defines that term as “the revenue of the unit of government.. ,(i.e.,
state or locality).. .from every tax, penalty, receipt, and other mone-
tary exaction and interest connected with it, except as specifically
exempted by this act.” Those enumerated specific exemptions include: 2

(1) Monies received from the government of the United
States;

(2) Monies derived from unemployment insurance compen-
sation;

• Crow v. Board ofSupervisors ofStanislaus County. 135 Cal. App. 451; Suppinger v. Enking. 60 Ida. 292;
Opinions of the Justices, 1978 Mass. Adv. Sh.. 1413, 1811: Grout v. Gates. 97 Vt. 434.Gales. 97 Vt. 474,

Utah Code Annotated. 1953, s. 59-27-2(I0); laws of 1979, c. 19'
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(3) Monies derived from retirement systems for purposes
other than administration;

(4) Monies derived from the state insurance fund and related
funds for purposes other than administration;

(5) Monies received by a unit of government from another
unit of government, except the proceeds of taxes, fees, or
penalties imposed by the receiving unit and collected by the
other unit, and monies collected by a unit pursuant to taxes,
fees, or penalties imposed by another unit and transferred to
the other unit;

(6) Monies derived from the issuance of, or to pay interest,
principal or redemption premiums on any security;

(7) Monies received from investment earnings, sale of fixed
assets, or gains on fixed asset transfers;

(8) The proceeds of contracts, grants, gifts, donations, and
bequests made to the state or a local governmental unit for a
purpose specified by the contractor or donor;

(9) The proceeds of unclaimed property;
(10) In addition to and without limiting the exemption pro-

vided in subsection (6) of this section, user charges, derived by
a unit of government from the sale of a product or service
pledged or legally available to repay any security or for which
the quantity of the product or level of service provided to user
is at the discretion of the user; and

(II) In addition to and without limiting the exemptions
provided in subsection (6) of this section, monies received by
assessment in special improvement districts. 1

Less precise usages of “revenues” present problems. The ALEC
Model TEL, reprinted in Appendix D hereof, seeks to control in-
creases in annual “state tax revenues” which it defines as including
sales, severance, income, gilt, inheritance, excise, property, license,

corporation, and all other taxes collected by the state during the fiscal
year.” 2 Clearly, nontax revenues would not be included within the
limitations mandated by this model TEL. However, the courts would
be left with the task ot determining which “license fees” or “license
taxes” are “taxes” whose proceeds fall inside or outside the How of
controlled revenue.

//>/(

Am nerican Legislative Exchange Council. Model Tax-l 4 mendm
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The 1979 Louisiana act establishing TEL controls over the growth of
revenues of the state government defines “state tax revenue” as

.. .the dollar amount received by the state treasury during
the fiscal year from sales and use, income, gift, inheritance,
excise, property, license, corporations franchise, and all other
taxes, charges and fees. State tax revenue does not include
federal funds, royalties, interagency transfers, proceeds from
the First Use Tax, severance taxes, or seif-generated funds. 1

Hence, the accepted judicial definition of “tax revenue” is bent to
include certain nontax receipts of the state government (i.e. "charges
and fees”), while excluding the state’s sizable revenues from “first use”
and severance taxes upon the extraction of oil, natural gas, other
minerals, and forest products which are earmarked in substantial
degree for debt service, educational, conservation and local aid pur-
poses.2

The TEL Amendment added to Arizona’s Constitution in 1978,
limiting “expenditures of state tax revenues” in any fiscal year to 7% of
state-estimated total personal income in the state for that year, pro-
vides that the term “state tax revenues” shall be defined by act of the
Legislature. 3 Accordingly, the Legislature has defined “state tax reve-
nue” as

.. .the revenue of the state for its own use from licenses, fees
and permits, and from state taxes on property, income, trans-
action privilege, insurance premiums, estates, gifts, motor
carriers, pari-mutuel, compensation insurance, watercraft li-
censes, bingo receipts, boxing and wrestling receipts and all
other state taxes levied and collected for its use. State tax
revenue does not include federal, private or other grants, gifts,
aids and contributions, nor trust and agency funds, intrastate
service funds, bond funds, endowment earnings, nor revenues
from sales and services, dividends, interest, nor taxes collected
by the state for distribution to counties and incorporated cities
and towns. 4

This text has confronted state tax and budgetary authorities with
difficulties in distinguishing revenues from “fees” which fall within

La. Rev. Stals., 1950, Title 47, s, 5002; 1979 Act 791, s. 4,
La- Const., Art. VII, s. 4; Art. XIV, s. 10; various statutes.
Ariz. Const., Art. IX, S. 17.

A Ariz. Rev. Stats. Ann., s. 41-562E; Laws of 1978, c. 212,
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controlled “state tax revenues” from income from “sales and services”
which is excluded from the revenue “cap.” For the purposes of the
TEL, the Attorney General of Arizona has ruled that a “fee” is any
charge which the state statutes designate as a “fee,” whether or not this
usage conforms with longstanding judicial treatment of user fees and
charges as nontax revenue. Presumably, a charge for a “sale” or
“service” not so designated by statute as a “fee” will be classified
according to accepted judicial practices described previously. l

As noted earlier, California’s Gann Amendment of 1979, reprinted
in Appendix B, controls state and local tax burdens by limiting “appro-
priations subject to limitation” financed from “the proceeds of taxes,”
other than appropriations required for (a) debt service, (b) compliance
with court orders, (c) compliance with federal mandates, and (d) the
costs of certain special districts. 2 The “proceeds of taxes” include “all
tax revenues,” income from the investment of tax revenues, and so
much of the revenues of the state or locality from regulatory licenses or
from user fees and charges as exceed the “reasonable” costs of the state
or locality in regulating an activity or in furnishing a product or
service. 3 State “appropriations subject to limitation” do not include
sums appropriated by the state for grants to local governments, unless
those grants comprise state reimbursements to localities for costs to the
latter arising from state laws or regulations mandating new or ex-
panded local services (with certain exceptions); such state grants, other
than those covering new state mandates, constitute part of the “appro-
priations subject to limitation” of local governments. 4 These defini-
tions effectively exclude from the appropriation lid all appropriations
or outlays of nontax state and local government receipts other than
income from investments.

In 1978, Tennessee and Texas adopted constitutional TEL provi-
sions controlling the rate of growth of state “appropriations from state
tax revenues.” The Texas constitutional provision excludes appropria-
tions made from constitutionally—earmarked state revenues from its
appropriation control. 5 Neither state constitutional TEL measure nor
legislation implementing the same specifically defines either “appro-

i Opinion ot the Hon. John A. l.asota. Jr.. Attorney General o! Arizona, to the State Department ofRevenue
December 21, 1978. 14 pp; at pp 2-7.
2. Calif. Const.. An. XIIIB, ss. 8-'
V I hid., s. 8(c).

4. /hid., ss 6, 8(a) and 8(b)

5. lenn. Const . Art. 11. s. 24; Tex Const.. An. Vlll



HOUSE No. 67431980] 249

priations” or “tax revenues.” However, the Tennessee Department of
the Attorney General has ruled that the words “appropriations” and
“tax revenues” are to be construed in keeping with the cirteria long
followed by the courts. 1 That ruling held that “fees” imposed primarily
to raise revenue are to be considered “taxes,” while nontax status
characterizes those “fees” imposed for regulatory purposes in the
exercise of the state’s police powers. 2

The NTLC Model TEL, reported in full in Appendix C, would limit
all “per capita expenditures” of the state and its political subdivisions
financed from “whatever sources” which may fall within the “expendi-
ture or appropriations authority” of the government doing the spend-
ing.3 That authority is undefined in this model constitutional provi-
sion, which contains no specific exclusion of the expenditure of agency
and trust fund monies. Therefore, problems of interpretation arise, as
every penny in the custody of the government, for the disposal of which
it is responsible, appears to fall within the TEL ceiling.

New Jersey’s 1976TEL statute controlling state spending uses “ex-
penditures” interchangeably with “appropriations”, defining those
terms to mean

... all amounts appropriated by the State in the general
appropriation law and all other laws appropriating money for
any purpose in any fiscal year, exclusive of money appropriat-
ed and paid or to be paid by the State as State aid to counties,
municipalities and local school districts or on behalf of coun-
ties, municipalities and school districts, or other instrumentali-
ties; and exclusive of all expenditures of money received by the
State from the Federal Government, and of money derived
from, expended in payment ofany interest or principal on, any
general obligation bond issues approved by the legally quali-
fied votes of the State at any general election. 4

TELs Controlling Property Tax Levies. At least 14 states have TEL
provisions which specifically limit “property tax levies” alone or ap-
propriations and expenditures ofmoney to be financed by such levies.
In two of these 14 states, that limitation applies respectively to both
state and local property tax levies (Ky. and Ore.), while in the remain-

1. Opinion by Everett H. Falk. Esq., Deputy Attorney of Tennessee, to the Tennessee Senate
Subcommittee on State Spending, January 9, 197*
2. Ibid. Citing: Memphis National Gas Co. v. MeCanless, IX3 Tenn. 635 (1946), and Memphis Retail IJquor Dealers'
Association, Inc. v. City of Memphis, 547 S.W. 2d. 244 (1977)

3. National Tax Limitation Committee, Amendment to Control Spending and Taxes hv Local Units of
Government and the Slate, 1977, ss. 11, 111, and X (c).

4. N.J.S.A. s. 52; 94-5(b); Laws of 1976, c. 67, s. 2(b), as amended by Laws of 1977, c. 22, s. I.
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ing 12 states the limitation controls local property tax levies only
(Colo., Del.,' Fla., lowa, Me.,2 Md., 3 Mich., Mass.,4 Minn., N.M.,
Wash., and Wis.). A thirteenth state, Nevada, has a TEL controlling
property tax levies by its school districts, while other local govern-
ments function under TELs controlling combined property tax rev-
enues and certain other revenues, or appropriations and expenditures
thereof. In five more states, the TEL provisions applicable to local
government are not limited to property tax revenues, although, as in
Nevada, they are the major local revenue source of most local govern-
ment units (Ariz., Calif., Neb., N.J., and Utah).

In general, the property tax levies, appropriations, or expenditures
controlled by a property tax TEL pertain to the general property tax
for genera! government purposes, rather than to all property tax levies
and outlays financed therefor. Thus, at least eight states specifically
exclude betterment or special assessment property taxes from the
scope of their property tax TELs (Del., lowa, Ky., Md., Minn., Nev.,
N.J., and Utah); in many more, this exclusion is considered implied in
the definition of “property taxes” and “property tax levy” in various
statutes, and judicial rulings, in the particular state.

TEL Exclusions
“Revenues”, “taxes”, “appropriations” and “expenditures” intended

to be excluded from a TEL ceiling thereon may be placed outside the
limit either by the wording in the definition of those terms in the TEL,
or by a separate section or clause authorizing the state or local legisla-
tive body to exceed the TEL limitation for certain specified purposes.
Among the 25 states with state or local TEL controls may be found the
following 14 categories of exclusions sumarized below.

(I) Earmarked Revenues and Funds. In at least 16 states, state or
local TEL provisions exclude from their limitations taxes or assess-
ments imposed, or user fees and charges collected, for specific purposes
for which the revenues therefrom are “earmarked” or “dedicated”, or
exempt from TEL limitations appropriations or expenditures of such
earmarked revenues (Ariz., Calif, Colo., Del., Hi., La., Mass., Mich.,
Minn., Neb., Nev., N.M., Ore., Tex., Utah and Wash.).

This group includes three states whose state TEL controls only state
general lund revenues and spending, thereby excluding earmarked

1. New Castle County and all 25 school distr
2. City of Saco only. Repealed in April 1980.

;ts only

Harford and Montgomery Counties
Acts of 1979, c. 151.
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revenues or their expenditure by implication from the TEL limitation
(Colo., Hi., and Ore.). 1 A fourth state excludes all constitutionally
earmarked state funds from its state TEL controls, thereby limiting the
scope of that TEL largely to the appropriation of state general fund
revenues (Tex.). : In a fifth slate, TEL provisions limit only state and
local general fund expenditures, exclusive of capital outlays (Nev.). 1

TEL provisions applicable to certain local governments in Delaware
appear confined to spending financed by property tax levies for general
government purposes 0n1y.4

Public employee pension fund transactions are exempted from TEL
restrictions in five states (local TELs in Ariz., Mass., Minn., and Utah;
state TELs in Utah and Wash.).5 A sixth state excludes pension pay-
ments from, but not governmental contributions to, such pension
funds from its state-local TEL controls (Calif.). 6 At least five states
exclude employment security “contributions” (taxes), or the payment
of employment security benefits, from TEL limitations (slate and local
TELS of Utah, the state TELs of Calif, and Mich.; and local TELs in
Mass, and Neb.).7 Other exclusions noted include disability insurance

fund outlays of the state government (Calif.), 8 state severance tax
revenues (La.), 9 and earmarked state debt service fund revenues
(Mich.). 10

(2) User Fees and Charges. Revenues from user fees and charges, or
expenditures thereof, are excluded w'holly or partially from ”rev-
enues,” “taxes,” “appropriations” or “expenditures” subject to TEL
limitations in nine jurisdictions (Ariz., Calif., Mass., Mich., Minn., Nev.,
N.J., Utah, and Wash.),

As noted earlier, revenues of the state from sales and services are
exempted from the Arizona state TEL if they are not designated as
“fees” by iaw;n and state and local revenues from user fees and charges,
and the expenditure thereof, are excluded from state and local TEL
I. Colo Rev., Stats., s. 24-75-201.1; Hi. Const., Art. VII, s. 9; Hi. Laws of 1979, Act 214; Ore. Laws. 1979,c.
241, s. 29.

Tex. Const.. Art. VIII, s. 22{a).
3- Nev. Stats, of 1979, c. 593, ss. 10(1) and 15.
4. Del. Code, Title 9. s 8002(c) (New Castle County); Title 14, ss. 1010, 1916(b), 1924(b) (4) (school districts).
5. Ariz. Rev. Stats.. Ann., 42-305; Mass., Acts of 1979,c. 151, s. 2; Minn. Stats. Ann., s. 775.50(p); Utah Code
Ann . s. 59-27-9(3); Wash. Const. Art. VIII, s. 1(e). and Initiative Measure No. 62 (1979), s. 2(1).
6. Calif. Const., Art. XIMB, s. 5.
T Calif. Const., Art. XIIIB, ss. 5 and 8(a); Mass., Acts of 1979, c. 151, s. 2; Mich. Const., Art. IX, s. 33; Neb.
l-aws of 1979, L.B. 285; Utah Code Ann., s. 59-27-9(2).
8. Calif. Const., Art. XIIIB, ss. 5 and 8(a).
9 La. Rev. Stats., Title 47, s. 5002.

10. Mich. Const., Art. IX. ss. 15 and 26.
H. Ariz., Rev. Stats.. Ann., s. 41-562E; Opinion Attorney General, December 4, 1978.



HOUSE - No. 6743 [June252

limitations in California only to the extent that they do not exceed the
cost of the service or product furnished. 1 Utah leaves outside state and
local TEL restrictions those user fees and charge revenues which are
either (a) earmarked for debt service or (b) derived from sales of
services or products provided to users at the discretion of the latter. 2 A
general exclusion of user fee and charge revenues, or expenditures
thereof, is granted by the state TEL in one state (Wash.),3 and by TEL
provisions applicable to local governments in three states (Mass., Nev.
and N.J.). 4 In at least one of the three latter states, user fees and charges
collected by regional governments are subject to local government
TEL controls if such governments (a) levy no direct property tax and
(b) rely in whole or in part on assessments on member municipalities
which must be financed from the property tax levies of those munici-
palities (Mass.).5

In at least six states, TEL provisions exclude from “revenues” or
spending controlled by them the revenues or outlays of certain public
utilities operated by the state or local governments, or by public
authorities (Mich., at the state level; Fla., Mass., Minn., Nev. and
Wash., at the local level). 6 The exempted utilities, which vary from
state to state, include such enterprises as hospitals, water supply sys-
tems, energy utilities, and waste disposal systems financed wholly or
substantially on a user fee and charge basis.

(3) Betterment or Special Assessments. The TELs controlling local
taxation or spending in nine states place betterment taxes or special
assessments, or the expenditure of funds raised thereby, outside of the
ceiling imposed by those TELs (Ariz., Del., lowa, Ky., Montgomery
County in Md., Minn., Nev., N.J., and Utah).7 Such assessments are
also exempted from the state TEL in Utah.8

(4) Federal Aid. Federal grants-in-aid, revenue-sharing funds, and
other federal payments are expressly excluded from TEL limitations
applicable to both state and local governments in three states (Mich.,

I. Calif. Const., Art. XIIIB. s. 8(c).

lah Code Ann., ss. 59-27-9(b) and 59-27-9(IC
3. Wash. Const., Art. VIII. s. 1(e); Initiative Measure 62 (1979), s. 2(1).
4. Mass.. Acts of 1979, c. 151. s. 2; Nev. Stats, of 1979, c. 593, s. 15; N.J.R.S., ss. 40A;4-45.3(L) /r“newot
increased service fees”.
5. Mass., Acts of 1979, c. 151
6. Ha. Laws ol 1979, c. 79-332; Mass., Acts of 1979, c. 151, s. 2; Mich. Const., Art. IX. s. 33; Minn. Stats., Ann.,
s. 275.50(5) (i) (This law limits only property tax levies); Nev. Stats, of 1979, c. 15. The Wash. Constitu-
tion and statutes limit local property tax revenues, but not other local revenue?

7. Ari 7. Rev. Stats. Ann., ss. 42-303(c)and 42-306; Del. Code.Title 9, s. 8002; lowa Code Ann.,ss. 24.36-24.3'
Ky. Rev. Stats., s. 68.245; Minn. Stats. Ann., ss. 275.11, 275.44 and 275.50; Nev. Stats.. 1979. c. 593, s. 15
N.J.R.S., s. 40A 4-45.3. and Opinion of Attorney General. F.O. 1977 No. 3; Utah Code Ann., s. 59-27-9(
Montgomery County, Md.. County Home Rule Charter, Amend., 1978 Ballot Proposal D.
8. Utah Code Ann., s. 59-
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N.J., and Utah), 1 to the state government only in another four states
(Ariz., Hi., La., and Wash.), 2 and to local governments only in three
states (Calif., Neb., and Nev.). 3 Unless specifically included in TEL
computations for any reason, these federal funds are excluded by
implications in most other TELs on the grounds that they are federal

not state or local revenues or outlays.

(5) State Aid to Local Governments. Three jurisdictions with state
TELs exclude from the limitations thereof revenues raised or appro-
priated by the state for state financial assistance to local governments
(Ariz., Calif., and N.J.).4 A fourth state excludes state aid payments to
local governments from the TEL ceilings of the latter (Utah),5 while
another state requires localities to include state aid received by them,
with certain exceptions, within their TEL base (Calif.). 6 A sixth state,
Oregon, excludes from its state TEL lid those sums appropriated by
the state legislature for “tax relief’ other than certain direct state
credits or payments for property tax relief purposes to occupants of
residential housing. 7

(6) Federal and Stale Aid Matching Fund Requirements and Man-
dates. The TEL provisions applicable to local governments in at least
five states permit those localities to raise revenues, or to appropriate
outside their TEL limits for the purpose of providing their respective
contributions towards the costs of federal or state aided programs for
which local matching funds are required (Fla., Mass., Minn., Neb.,
and N.J.). 8 One of the foregoing states also empowers localities to
exceed their TEL limitations in order to finance their initial costs
arising under state laws expanding existing state-mandated programs
or imposing new programs (Neb.). 9 And two of the above four states
authorize local governments to raise additional revenues, or to ap-
propriate additional money, outside TEL ceilings to pay additional
costs imposed by state or federal mandates {Mass, and N.J.). 10

(7) Intergovernmental Cost Assessments. Four states have TEL

[. Mich., Const., Art. IX, 26 and 33; N.J.R.S., s. 52:9H-61(b); Utah Code Ann., s. 52-27-9(1),
2. Ariz. Rev. Stats. Ann., s. 41-562E; Hi. Const., Art. VII, s. 9; La. Rev. Stats. Title 47, s. 5002; Wash. Const.,
Art. VIII, s. 1(e). and Initiative Measure. 62 (1979), s. 2 (1).

3. Calif. Const., Art. XIIIB, s. 8; Neb. Laws of 1979, L.B. 285; Nev. Stats, of 1979, c. 593, s. 1
4. Ariz, Rev. Stats. Ann., s. 41-562E; Calif Const.. Art. XIIIB, s. 8; N.J.R.S., s. 52:9H-6(b).
5. Utah Code Ann., s. 52-27-9(5).
6. Calif. Const., Art. XIIIB, s. 8,
7. Ore. Acts of 1979, c. 241, s. 29.
8. Fla., Laws of 1979, c. 79-332; Mass., Acts of 1979, c. 151, s. 2; Minn. Stats. Ann., s. 275-50; Neb. Laws of
1979, L.B. 285; N.J.R.S., s. 40A:4^15.3.

9. Neb., Laws of 1979, L.B. 285; Mass., Acts of 1979, c. 15110. N.J.R.S., s. 40A:4-45.3.



HOUSE No. 6743 [June254

provisions authorizing the partial or total exclusion of sums raised by
them to pay their shares of the costs ofregional governmental services,
services provided under interlocal contracts, or interstate compacts
(state TEL provisions in Utah; local TEL provisions of Mass., Nev.,
NJ.,and Utah). 1 Where theregional government is intrastate, theTEL
limitations may apply to that entity’s assessments of spending (Calif,
and Mass.). 2 The peculiarities of intergovernmental financing arrange-
ments within individual TEL states are reflected in these TEL provi-
sions.

(8) Payment of the Costs ofCourt Judgements. Specific provisions
of TEL in three states allow the state in one jurisdiction (Calif.),3 and
local governments in all those jurisdictions (Calif., Mass., and Minn.), 4

to exceed TEL limitations in order to pay costs incurred by them as a
consequence of court orders or judgements.

(9) Taxes Collectedfor Local Governmentsby the State. A majority
(21) of the 25 TEL states authorize local governments, or certain of
them, to impose one or more types of taxes other than property taxes,
such as local income, sales, license, and real estate transfer taxes (Ariz.,
Calif., Colo., Del., Fla., Hi., lowa, Ky., La., Md., Mich., Minn., Nev.,
N.J., N.M., Ore., Tenn., Tex., Utah, Wash., and Wis.). At least 11 of
these states provide by statute for the collection of certain of these local
‘non-property” taxes by the state on behalf of its localities (Ariz.,
Calif., Colo., Hi., Md., Nev., N.M., Ore., Tenn., Utah, and Wash.).

The TEL provisions of Arizona and Utah expressly exclude such
state-collected local taxes from their definitions of limited “state tax
revenue”. 5 The Utah TEL law also extends that exclusion to revenues
collected by any local unit of government on behalf of any other unit of
government (including the state), while including such collections in
the controlled “revenue” of the entity for which they were collected. 6

California’s Gann Amendment appears to have a similar intent, but
suffers from ambiguities of language, in that it defines controlled state
and local “appropriations subject to limitations” as including the
expending of the “proceeds of taxes” levied by or for the taxing
1. Mass. Ads of 1979. c, 151, s, 2; Nev. Stats, of 1979, c, 593, s. 15; N.J.R.S., ss. 4(1A:4-45 3 and 40A4-45.4.Utah Code Ann., s. 59-29-9(5).

2. Calif. Const , Art. XIIIB, s. 3; Mass., Acts of 1979, c. 15

3. Calif. Const.. Art XIIIH, s. 9(h).

4. Calif. Const., Art, XIII B. s. 9(b); Mass., Acts of 1979, c. 151, s. 2; Minn, Stats. Ann,, s. 275.50(5)(a)

5. Ariz. Rev, Stats Ann., s. 41-562E; and Utah Code Ann., s. 59-27-91
6. Utah Code Ann., ss, 59-27-2(9) and 59-27-9(5),
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jurisdiction. 1 In most other TEL jurisdictions, revenues collected by
one government as agent for another are excluded from the TEL ceiling
of the former by implication.

(10) Debt Service and the Proceeds ofLoans. Expressed or implied
provision is made in state constitutional and statutory TEL provisions
for compliance with the mandates ofthe Contract Clause of the Federal
Constitution which forbids the passage of any state law “impairing the
obligation of contracts.” 2 The United States Supreme Court has
construed the word “law”, as used in this prohibition, to include state
constitutional provisions 3 and local government charters and ordi-
nances. 4 Loan agreements entered into by states, their political subdivi-
sions, and instrumentalities with their creditors are protected by the
foregoing Contract Clause. 5

Accordingly, the NTLC Mode! TEL6 and TEL provisions of no less
than 17 of the 25 TEL states specifically exclude from their state or
local TEL limitations revenues, appropriations, and expenditures re-
quired for debt service. Such exclusions appear in both the state and
local TELs of six stales (Calif., Mich., N.J., Ore., Utah, and Wash.).7

In another eleven states, that exclusion is mandated in local TEL
provisions only (Ariz., Colo., Fla., Me., Md., Mass., Minn., Neb.,
Nev., and Wis.). 8

Whether or not they have dealt specifically with the same in their
TELs, no fewer than 17 of the 25 TEL states have constitutional
provisions authorizing, if not requiring, the raising of sufficient re-
venues to guarantee the service of their public debt (state and local
debt, Calif., Colo., Ky., La., and Mich.; state debt, Ariz., lowa, Md.,

1. Calif. Const.. Art. XIIIB. s. 8
2. U.S. Const., Art. 1. s 10. Cl I
3. Dodge v. Woolsey, 59 U.S. 331 (1856); Ohio & MR. Co. v. MeLure. 77 U.S. 51 I (1871); New Orleans Gas
Co. v. Louisiana Light Co ., 115 U.S. 650 (1885); Bier v. McGehee. 48 U.S 137 (1893)
4. New Orleans Water-Works Co. v. Rivers, 115 U.S. 674 (1885); City of Walla Walla v. Walla Walla Water
Co., 172 U.S. 1 (1896); City of Vicksburg v Water- Works Co., 202 U.S. 453 (1906); Grand Trunk Railway Co.
v. Indiana Railroad Commission, 221 U.S. 400 (1911); Cuyahoga Power Co. v. City ofAkron, 240 U.S. 462

(1916); Appleby v. Delaney, 271 U.S. 403 (1926).
5- U.S. ex. rel. Von Hoffman v. Quincy, 71 U.S. 535 (1867); Nelson v. St. Martha s Parish, 11 I U.S. 71 6(1884);
United States Trust Co. v. New Jersey, 431 U.S. I (1977).

6. National Tax Limitation Committee, Amendment to Control Spending and Taxes by Ijoca! Units of
Government and the State, 1977, s. V.
7. Calif. Const., Art. XIIIB, ss. 7, 9; Mich. Const., Art. IX, ss. 26, 31; N.J.R.S.A. ss. 40A:4-45.3, 40A;4-45.4,
and 52:9H-6(6); Ore. Const., Art. XI. s. 11; Ore. Acts of 1979, c. 241. s. 29; Utah Code Ann., s. 59-27-9(6);
R.C.W. c. 84.55, and Wash. Initiative Law 62 (1979), s. 7.
8. Ariz. Rev. Stats., s. 42-303(c); Colo. Rev. Stats., s. 29-1-302(1); Del. Code. c. 9, s. 8008; Fla. Laws of 1979,c.
79-332; Saco, Me. 1979 Home Rule Charter Amend.; 1978 Home Rule Charter Amends., Harford and
Montgomery Counties, Md.; Mass. Acts of 1979, c. 151. s. 2; Minn. Rev. State., 275.125, 275.32. 275.44 and
275.50; Neb. Laws, L.B. 285 (1979); Nev. Stats of 1979, c. 593, s. 15; Wis. Stats. Ann., ss 60.18, 61.46, 62.12(4)
and 70.62.
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Minn., Neb.. Nev., N.J., N.M., Ore., R. 1., Wash., and Wis.). In addi-
tion, specific provisions forbidding impairment of the obligation of
contract are found in the constitutions of all but three TEL states
(Del.. Hi., and Mass.). In those latter jurisdictions, contractual obligations
are protected by state judicial case law. 1 The United Slates Supreme
court has left unresolved the question as to liability of a state for the
debts of its political subdivisions when the latter default.

In general, the proceeds received by a TEL jurisdiction from the sale
of its bonds and other instruments of indebtedness are not reported as
“revenue” subject to TEL revenue limitations; and, unless the bor-
rowed money is paid into the general fund or some other operating
fund of the spending jurisdiction to be merged with other revenues and
receipts used for operating expenses, it is not deemed money subject to
TEL appropriation or expenditure limitations. The TEL statute of
Arizona, implementing that state’s constitutional TEL provision, ex-
cludes “bond funds” from controlled “state tax revenues.” 2 Proceeds of
loan are expressly excluded from the local government “budget” lid of
Massachusetts, 1 and from state and local “revenues” limited by TEL
provisions of Utah.4 The definitions of “proceeds of taxes” and “appro-
priations subject to limitation” in California’s Gann Amendment ex-
clude proceeds of loans from state and local appropriations limited by
that TEL, by clear implication. 5 “State revenues”, as defined by the
Constitution of Washington, specifically exclude the proceeds of
loans, thereby automatically exempting the latter from the application
of limitations imposed on general state revenues by statutory TEL
provisions. 6

(II) Overlay and Deficiency Requirements. At least two states have
provisions on this score in their local government TEL statutes. The
New Jersey limitation on municipal appropriations may be exceeded
to fund a preceding year’s deficit. 7 And Massachusetts exempts from
its ceiling on local property tax levies those amounts assumed as an

1. In Massachusetts, the Supreme Judicial Court has held the obligation of contract to be protected on an
implied basis by Mass. Const., Part I. Art. I, King v. President of Dedham Hank. 15 Mass. 447 (IS19);
Commonwealth Essex Co.. 79 Mass. 253 (1859); OpinionsofJustices. 190 Mass. 205 (1906) and 356 Mass. 775
(1969).
2. Ari?. Rev. Stats., s. 41-562L, implementing Const., Art. IX, s. 17.
3. Mass. Acts of 1979, c. 151. s. 2.
4. Utah Code Ann., ss. 59-27-5 and 59-27-9(6).
5. Calif. Const., Art. XIIIB, s. H.
6. Wash. Const., Art VIII, s. 1(e); Initiative Law 62 (1979), s. 2(1).

7. N.J.R.S.A.. s. 40A:4-45-3.
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overlay or to cover overlay deficits or shortfalls in estimated receipts
used for calculating the tax levy for prior years. 1

(12) Investment Income, Agency and Trust Funds. Specific exclu-
sions of those sums from TEL ceilings occur in at least five of the 25
TEL states (Ariz., Calif., Nev., Utah, and Wash.). By statute, “state tax
revenues” subject to limitation under the state TEL of Arizona do not
include endowment earnings, and the receipts of agency and trust
funds. 2 State and local revenues subject to TEL lids in California and
Utah exclude investment income specifically, and agency and trust
fund receipts implicitly; however, in California, such investment in-
come is included in tax revenues and appropriations subject to limita-
tion if it is derived from the investment of tax revenues. 2 Outlays of
agency and trust fund monies are not “expenditures” limited by local
government TEL law of Nevada, which is silent on the subject of
investment income. 4 Limited “genera! state revenues” of Washington
do not include trust fund receipts. s In most other TELjurisdictions, the
exclusion of investment income, and ofagency and trust fund monies,
is implied in the language of the TEL and by judicial interpretations as
to what constitutes “revenues”, “taxes”, “appropriations” and “expend-
itures.”

(13) Miscellaneous Non-Tax Receipts. Explicit exclusion of contri-
butions, donations and gifts, or of the use of their proceeds, occur in the
TEL provisions of three states, namely, Arizona and Washington
provisions defining controlled state revenues, and Utah provisions
defining limited state and local revenues. By implication, money de-
rived by Massachusetts local governments from contributions, dona-
tions, and gifts is exempted from TEL controls if it is not required to be
appropriated. Royalties received by the Louisiana state government
are expressly excluded from its TEL ceiling on state revenues. Finally,
the proceeds of sales of property are excluded explicitly from “rev-
enues” governed by TEL restrictions in Arizona and Utah.6

(14) Other Exclusions. Too numerous to catalogue are many selec-
tive exemptions from revenue, appropriation, and expenditure con-
trols ordained in TELs applicable to local governments in 20 states.

Acts of 1979, c. 151
Ariz. Rev. Stats. Ann., s. 41-562t

3. Calif. Const., Art. XIIIB, s. 8; Utah Code Ann., s. 59-27-9(7

4. Nev. Stats, of 1979, c. 593, s. 15 (2) (b).

5. Wash. Const., Art VIII, s. 1(e)

Mass. A'Ariz. Rev. Stats. Ann., s. 41-562E; La. Re
ode Ann., ss. 59-27-9(8) and 59-27-9(9): Wash. Const., Art. VI



HOUSE No. 6743 [June258

There exclusions reflect fiscal practices, home rule traditions, and
political compromises in the particular state. Thus, the Massachusetts
statute exempts certain payments for the education of “special educa-
tion children” from the TEL lids imposed on local government appro-
priations, budgets, and property tax levies. 1 School construction costs
are exempted from TEL limitations on local government spending in
Nebraska. 2 In a number ofstates with TELs applicable to local govern-
ments, small localities, or particular enterprises of special districts, are
exempted from TEL requirements in whole or in part.

Of the 15 states controlling state taxation and spending by means of
TELs late in 1979, eight employ & flexible-percentage formula to
compute their revenue, appropriation, or expenditure ceiling (Calif.,
Hi., Nev., N.J., Tenn., Tex., Utah, and Wash.), while six more states
used fixed-percentage formula (Ariz,, Colo., Ky., La., Mich., and
R.L). A fifteenth state, Oregon, limits state-imposed property taxes
under a fixed-percentage TEL while controlling state general fund
appropriations through the use of a flexible-percentage TEL. Ken-
tucky’s state TEL requirement applies only to state use of the property
tax; otherwise, Kentucky state revenues are not restricted.

Fixed-percentage TELs prevail at the local level, with 11 of the 20
states having TELs locally on January 1, 1980, which favored that
method of tax and spending control (Ariz., Colo., Del., Fla., lowa,
Ky., Me.. 1 Mass., N.J., Ore., and Wash.). One of those 11 states also
utilized flexible-percentage TELs locally, as a means of controlling
increases in local property taxation within a fixed-percentage TEL
ceding (Ore.). Flexible-percentage TELs only were prescribed for local
governments in nine states (Calif., Md„ Mich., Minn., Neb., Nev.,
N.M., Utah and Wis.).

The TEL provisions of states and localities using fixed-percentage
and flexible-percentage formula vary greatly from one state to anoth-
er, no two states utilizing precisely identical TEL formulae. However,
within each of the two major categories aforesaid, it is possible to
identify “subspecies” ofTEL formulae and to select the representative
samples discussed below.

Formulae for Computing TEL limitations

General Aspects

Ai

Nc B. 285.

y ot Saco. Maine, was repealed by voters of that community on April
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Fixed-percentage TELs limit the growth in the revenues, taxes,
appropriations, or expenditures of spending jurisdictions in one of two
ways.

Expressed Percentage of Growth over Prior Year Revenues or
Outlay. Most commonly, such fixed-percentage measures specify a
precise percentage by which the revenues, taxes, appropriations, or
expenditures ot the spending jurisdiction for the upcoming fiscal year
may not exceed those of the prior fiscal year. Used widely at the local
level, this form of fixed-percentage formula is used sparingly in TELs
controlling state revenues and spending.

Thus, Colorado’s state TEL statute ordains that

For each of the fiscal years 1978-79, 1979-80, 1980-81, 1981-
82, and 1982-83, state general fund spending shall be limited to
seven percent over the previous year. Any amount of general
fund revenues in excess of seven percent, and after retention of
unrestricted general fund year end balances of four percent of
revenues, shall be placed in a special reserve fund to be utilized
for property tax relief. The method of distribution of such
relief shall be determined by the legislature during the second
session of the fifty-first general assembly. l

Another way of stating an expressed percentage of growth limitation
in a fixed-percentage TEL is to do it in terms of 100%of the prior fiscal
years revenues, taxes, appropriations, or expenditures subject to lim-
itation, plus the allowed percentage of growth, as is done in the
following local TEL statute of Florida:

For the tax year 1979, except to the extent of the minimum
millage requirement...{prescribed in a certain statute)...for
units of government participating in state revenue sharing
programs, and millage requirements imposed by special acts,
no local taxing authority other than school districts, multi-
county taxing authorities, and municipal service taxing units,
shall levy a millage rate for operating purposes, which, exclu-
sive of new construction, additions and deletions, geographical
boundary changes, millage necessary to prevent impairment of
a contract...(predating this statute)...and millage voted...(to

Fixed-Percentage TEL Formulae.

I- Colo. Laws of 1977, c. 516, s. 6; Color. Rev. Stats., s. 24-75-201.1
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pay indebtedness approved by local voters)...would provide
more than 105 percent of the ad valorem tax revenue provided
by the millage rate levied for operating purposes in the 1978 tax
year, unless such levy...has been approved by...(voters of the
local government unit in a)...referendum. 1

Among the 12 states with fixed-percentage local government TELs
on January 1, 1980, TELs limiting annua! increases in local property
tax levies to a specified percentage above the property tax levy of the
prior year predominated, as set forth below.

Annual Increase
Stale Local Government Units Subject to TEL Property Tax Levy

Colorado All local government units 7%
Delaware (1) Counties 15%

(2) School districts 10%
Florida All local government except school 5%

districts, multi-county authorities,
and municipal service districts.

lowa Cities of over 750,000 inhabitants, 7%
and counties,

Kentucky All local government units 4%
Maine City of Saco (Repealed on 4/29/80) 2%
Massachusetts All local government units supported 4%

by property taxation

New Jersey Municipalities with property tax levy 5%
in excess of 10c per $lOO of valuation;
counties.

Since 1915, annual increases in local property tax levies in Oregon
have been limited to 6% under a TEL provision allowing localities a
choice of one of several prior years as the base against which that
percentage is to be computed. Originally adopted in statutory form
only (as the Bingham Act of 1915), this fixed-percentage TEL was
recast as an initiative amendment to the Oregon Constitution, ratified
in 1916, which limited both property taxation and state and local
governments indebtedness. Amended in 1932, 1952 and 1962, that
constitutional article now provides in part that

(1) Except as provided in subsection (3) of this section, no
taxing unit, whether it be the state, any county, municipality,

I. Fla. Laws of 1979, c. 79-332; Fla, Stats. Ann., s. 200.C
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district or other body to which power to levy a tax has been
delegated, shall in any year so exercise that power to raise a
greater amount of revenue than its tax base as defined in
subsection (2) of this section. The portion of any tax levied in
excess of any limitation imposed by this section shall be void.

(2) The tax base of each taxing unit in a given year shall be
one of the following:

(a) The amount obtained by adding six percent to
the total amount of tax lawfully levied by the taxing
unit, exclusive of amounts described in paragraphs (a)
and (b) of subsection (3) of this section, in any case of
the last three years in which such a tax was levied by the
unit; or

(b) An amount approved as a new tax base by a
majority of the legal voters of the taxing unit voting on
the question submitted to them in a form specifying in
dollars and cents the amount of the tax base in effect
and the amount of the tax base submitted for approval.
The new tax base, if approved, shall first apply to the
levy for the fiscal year next following its approval.

(3) The limitation provided in subsection (!) of this section
shall not apply to;

(a) That portion of any tax levied which is for the
payment of bonded indebtedness or interest therein.

(b) That portion of any tax levied which is specifi-
cally voted outside the limitation imposed by subsec-

tion (1) of this section by a majority of the legal voters
of the taxing unit voting on the question...'

Once a new tax base has been approved by voters of the taxing
jurisdiction at a statewide primary or general election, 2 and has gone
into effect in its first fiscal year, it then becomes a departure point
against which future 6% increases apply. By judicial interpretation, the
“taxes” limited by this Oregon Constitutional provision are property
taxes alone. 3

1. Ore. Const., Art. XI, s. 11.2. Ore. Const., Art. XI, s 11(5).
3. Garhade v. Portland, 188 Ore. 158 (1950); Bernard Motors v. Portland, 188 Ore. 340 (1950); H(

Market v. Tri-County Metropolitan Transportation District , 256 Ore. 124 (1970).
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The State of Washington, by statute, proposes a similar 6% limita-
tion upon annual increases in property taxes levied by its local govern-
ments other than school districts. 1 In addition, the Washington Consti-
tution limits to 1% the aggregate levy of property taxes, other than
such taxes (a) for debt service, (b) for the payment of contractual
obligations per court judgments, (c) by utility districts, and (d) by port
districts. 2 Hence, the statutory limitation on local property taxes func-
tions within the latter constitutional ceiling, which may be raised or
exceeded by localities for given purposes for specified periods of time,
with local voter approval, 3

Arizona requires the governing bodies of counties and municipali-
ties to propose, annually, and to hold public hearings upon, a budget
for the upcoming fiscal year, the estimates of which (with certain
exceptions) may not exceed the budget estimates of the priorfiscal year
by more than 10%. The budget for a new fiscal year, as finally adopted,
may not (with certain exceptions) result in an increase in the property
tax levy of more than 10% of that levy for the prior fiscal year without

Ie approval of the State Board ofTax Appeals in certain situations, or
Ie State Tax Commission in others. There is no apparent direct

limit on increases in non-property taxes levied by Arizona counties and
cities, although the original budget proposal must hold increases in
total estimated outlays (with certain exceptions) within the 10%limit. 4

Rhode Island’s state TEL, applying only to expenditure proposals
but not to the outlays actually voted by the General Assembly, pro-
vides that --

Any other provision of the general laws to the contrary
notwithstanding, the proposed appropriations submitted by
the governor to the general assembly for the next ensuing fiscal
year should not be more than eight percent (8%) in excess of
total state appropriations enacted by the general assembly for
the fiscal year previous to that for which the proposed appro-
priations are being submitted. 5

Limitation Expressed as Fixed Percentage of Personal Income in
the State. Favored by the ALEC Model TEL, 6 and by the TEL

Rev. Code of Wash., s. H4-55.1M0.
Wash. Const., Art. Vll, s. 2.
/hid.

4. Ariz. Rev. Stats., ss. 42-303(c). 42-303.03, 42-304 and 42-308.
5. R.I Pub Laws. 1977,c. 200, Art. 6. s. I; R 1 Pub. Laws. 1979, c. 174, Art. Xlll.s. 1; R.I. Gen. Laws.c
35-3-7(5).

6. American Legislative Exchange Council, Model Tax-Limitation Amendment. 1978, s. 1(B) (See Appendix
D of this report).
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provisions controlling state revenues in the three states of Arizona,
Louisiana, and Michigan are formulas limiting such revenues to a
fixed percentage of personal income in the state.

Thus, the constitutional 1 EL provision of Arizona mandates that
The Legislature shall not, by appropriation for any fiscal

year, cause the expenditure of state tax revenues for that fiscal
year to exceed seven percent ot the total personal income of the
state for such liscal year as determined by the Economic Esti-
mates Commission, except upon affirmative acts of each such
appropriation of two-thirds of the membership of each house
of the legislature.., !

that Commission is required to
.. .determineand publish prior to February 1 of each year the

estimated total personal income for the following fiscal year.
By April i of each year the Commission shall determine and
publish a hnal estimate of the total personal income for the
following fiscal year, which estimate shall be used in comput-
ing the appropriations limit for the Legislature. For the pur-
poses of this section, “total personal income” means the dollar
amount that will be reported as total income by persons for the
State of Arizona as reported by the U.S. Department of Com-
merce or its successor agency. For thepurposes of this section,
“state tax revenues” shall be defined by law... 2

The fixed-percentage TELs ofLouisiana (statutory)' and Michigan
(constitutional) 4 compute their ceilings uponannual state tax revenues
subject to limitations as a percentage of state personal income in the
prior calendar year, that percentage being computed by dividing (a)
such state tax revenues received in fiscal 1979 by (b) state personal
income for the calendar year 1977. “State personal income” for any
calendar year is that reported by the United States Department of
Commerce or its successor agency. As fiscal 1979 state revenues and
1977 state personal income alone are utilized in computing the percent-

age aforesaid, the end result is a fixed percentage which does not alter
with the passage of time unless the TEL itself is amended. State tax

1- Ariz. Const., Art. IX, s. 17.
2. Ibid.
t La. Laws of 1979, Act No. 791, s. 4; La. Rev. Stats. Ann., Title 47, ss. 5001-5010.
4. Mich. Const., Art. IX, ss. 26 and 33.
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revenues subject to limitation therefore rise or fall with the fluctuations
in state personal income.

The percentage of state personal income computed under the Louisi-
ana state TEL, which takes full effect beginning with the 1981 fiscal
vear, has been determined by the Louisiana State Treasurer to be

6%

The Headlee Amendment, added to the Constitution of Michigan in
1978 allows the Legislature to apply its fixed-percentage ceiling against
either (a) the state personal income of the calendar year prior to the
fiscal year for which the limit is computed, or (b) the average annual
state personal income for the threecalendar years preceding that fiscal
year.2 The Legislature has opted to use the former computation (a) in
applying the 10.08% of state personal income ceiling because the
application of this 10.08% figure to the state personal income for the
most recent calendar year alone will will produce a larger authorized
flow of state tax revenue in a period of long-term inflation. Only ifstate
personal income were to decline for several years due to deflation or
massive unemployment would the averaging procedure afford the
Legislature the more liberal revenue option.

Flexible-percentage formulae used in TELs fall into three general
categories based, respectively, upon (a) The Consumer Price Index
(CPI) compiled by the Bureau of Labor Statistics of the United States
Department of Labor, (b) personal income as reported by the Bureau
of Economic Analysis of the United States Department of Commerce,
or as estimated by a designated state authority based on such federal
data, and (c) population and other miscellaneous variables. As will be
indicated, flexible-percentage TEL schemes based on the CPI or per-
sonal income often use the same in conjunction with population and
other factors, to determine the permissible maximum level ofrevenues
or outlays subject to limitation.

Formulae Based on the Consumer Price Index. The constitution and
laws of at least five states prescribe the use of the CPI to determine the
permissible maximum level of revenues, taxes, appropriations, or
expenditures of the state government, local governments, or both,
which are subject to limitation (Calif., Mich., Minn., Nev., and Ore.).

Flexible- Percentage TEL Formulae

La. Rev. Stats., Ann.. Title 47. s. 5007
Mich. Const.. Art. IX, ss, 26 and 33.Art. IX, ss, 26 and 33
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The CPI is also the basis of the NTLC Model TEL controlling state
and local government spending. l The NTLC Model TEL, and TEL
provisions in all of the foregoing states using the CPI except Michigan,
also combine CPI and population changes in computing their state,
local, or state and local, TEL limitation as the case may be.

In Michigan, increases in the local property tax levy in any year are
controlled indirectly by the Headlee Amendment added to the State
Constitution in 1978. Under its provisions, the rates of all local taxes,
including both property and non-property taxes, were limited to their
levels in effect on November 7, 1978, and future increases in thoserates
are not allowed unless approved by local voters at an election. 2 If the
state-equalized assessed valuation ofproperty in a locality, exclusive of
new construction and improvements, increases in any year by a larger
percentage than the “general price level” (CPI) from the previous year,
the locality must lower its property tax rate in the ongoing year, tokeep
the growth in its property tax revenues within the rate of growth of the
CPI. 3

The Gann Amendment of California requires that state and local
appropriations subject to limitation not exceed, in any fiscal year, the
prior year’s appropriations subject to limitation, except as adjusted for
changes in population and a maximum CPI set on a per capita basis. 1

Minnesota’s property tax limitation statute applicable to cities of
certain classes limits annual property tax levies (other than special
assessments for local improvements) to $54 per capita, starting in 1971,
which levy could be increased each year thereafter, and may continue
to be increased, at the rate of3 IA for the first 6-point increase in the CPI
for the Minneapolis Area, and by 1% for each additional 1-point
increase, above the 1947-49 base period Minneapolis Area CPI index
102. For these purposes, the CPI data published immediately prior to
December 15th preceding the fiscal year is used. The increase in the
annual property tax levy authorized by this law may not exceed any
limitation imposed by a city’s charter.2

Within its constitutional ceiling of 6% on annual increases in local
property tax levied,3 Oregon utilizes a flexible-percentage formula
I. National Tax Limitation Committee. Amendment to Control Spending and Taxes by Local Units of
Government and the State , 1977, s. X(c).

2. Mich. Const., Art. IX, s. 31
3. Ibid., ss. 31 and 33.
4. Calif. Const., Art. XIIIB, ss. I and 8(e) and (f).

5. Minn. Stats. Ann., s. 275.11, applicable to 3rd and 4th class cities, with certain exceptions
6. Ore. Const.. Art. XI. s. 11.
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TEL to control (a) increases in general local property tax levies within
the 6% constitutional ceiling, and (b) local voter action authorized by
the Oregon Constitution to permit an increase in property tax levies
beyond this 6% ceiling. This scheme of controls over increases in local
property taxation forms an integral part of a master plan of tax relief
for owner-occupants and tenants ofresidential property enacted by the
Oregon Legislature in 1979. Other elements of that tax relief package
include: (a) state assumption of 30%, but not more than $BOO, of the
property tax liability of homeowners in respect to residential property
in Oregon owned and occupied by them (but excluding so much of that
tax liability as represents debt service and capital outlay); (b) liberal-
ized “circuit breaker” property tax “refunds” by the state government
directly to owner-occupants and tenants of residential housing whose
annual personal income is less than $17,500; and (c) a substantial
reduction of state personal income taxes. 1

The purpose of the flexible-percentage TEL ordained for Oregon
governments is, first and foremost, to assure realization of the Legisla-
ture’s intent that the property tax relief included for owner-occupants
and tenants of residential housing will actually reach them, and not be
diverted by local governing bodies and interest groups into a new
round of local spending.

To this end, the Oregon Fiscal Control Act of 1979 divides each
locality’s annual property tax levy into two parts: (a) that part in
respect to which the state assumes 30% of the property tax liability of
owner-occupants of residential property (excluding debt service and
capital outlay); and (b) that part not subject to the foregoing “30%
Plan”. 2 Increases in either part of the local property tax levy require
local voter approval, if the result would be to raise the aggregate
property tax levy in any year by more than the 6% constitutional
ceiling. 3

The portion of the local property tax levy subject to the “30% Plan”
is subject to a levy limit which, for any fiscal year, is equal to the
preceding fiscal year’s property tax levy for operating expenses multi-
plied by (a) a “population indicator” and (b) an “inflation indicator”.
The “population indicator” equals (a) the population of the locality in
the fiscal year for which the limitation computation is being made,
divided by (b) the population of the locality in the preceding fiscal year.
1. Ore. Laws of 1979,cc. 239. 240 and 241 . This action by the Oregonl egislature reduced state personalincome
tax collections in fiscal 1981 by $209 million, and provided $495.5 million in property tax reduction to
owner-occupants and tenants of residential housing in that fiscal year.

2. Ore. Laws of 1979, c. 241, s. 28.
3. Ibid., ss. 24. 25 and 28



1980] HOUSE No. 6743 267

In the instance of school districts, educational service districts and
community college districts, average daily membership of resident
students is substituted for the foregoing population counts; and in the
case of utility districts, customer counts replace population in the
computation of the “population indicator”. The “inflation indicator” is
a percentage or ratio derived by dividing (a) the CPI for the Portland
Area as of September Ist of the current year by (b) that CPI of the prior
year. 1

A local government unit in Oregon which increases that portion of
its property tax levy subject to the “30% Plan” by more Ifean the
amount allowed in any year by this formula sacrifices the state subsidy
under that plan as to the part of that levy in excess of the formula limit. 2

Formulae Based on Personal Income. Changes in personal income
or in per capita personal income are used in flexible-percentage TEL
provisions controlling state revenues, taxes, appropriations, or expend-
itures in six states (Hi., N.J., Ore., Tenn., Tex., and Wash.), and both
state and local revenues in one state (Utah).

Oregon’s statutory TEL provision, included in the Fiscal Control
Act of 1979 discussed above, provides that

Each biennium, growth of state governmental appropria-
tions for general governmental purposes shall be no greater
than the rate of growth of personal income in Oregon in the
two preceding calendar years. The rate of growth shall be
computed based on the U.S. Department of Commerce reports
for the two preceding calendar years. For the 1979-1981 bienni-
um, the base to which the rate of growth applies shall equal
state governmental appropriations for general governmental
purposes in the 1977-1979 biennium plus expenditures from
non-General Fund sources that are to be funded in 1979-1981
out of the General Fund and less any General Fund expendi-
tures in 1977-1979 that are to be funded in 1979-1981 from
non-General Fund sources. In bienniums subsequent to the
1979-1981 biennium, the base shall be adjusted as necessary to
reflect transfer of funding sources between General Fund sources
and non-General Fund sources in order to maintain a base
used for general governmental purposes. Debt service and tax
relief other than that provided under ORS 310.630 to 310.690

I. Ibid., s. 27a.
2- Ibid., s. 27-27a,
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shall not be considered appropriations for general govern-
mental purposes. 1

The statutory TEL controlling annual state appropriations in Utah
provides that for any fiscal year the maximum allowable state appro-
priation subject to limitation may not exceed the amount of the prior
fiscal year’s appropriation subject to limitation plus the amount pro-
duced by the following computation: 2

Prior Fiscal Year Most Recent Year’s Utah
Appropriation Subject to x .85 Personal Income

Prior Year’s UtahLimitation
Personal Income

By initiative law approved by its voters in 1979, Washington has a
TEL limit on its annual state revenues, effective with the 1981 fiscal
year. The state tax revenue limit for any fiscal year is the previous fiscal
year’s state tax revenue limit multiplied by the average state personal
income ratio for the three calendar years immediately preceding the
beginning of the fiscal year for which the limit is being computed. The
state personal income ratio for any calendar year is the quotient
derived by dividing (a) state personal income for the calendar year
under consideration by (b) the state personal income for the imme-
diately preceding calendar year. For the purpose of computing the
state tax revenue limit for fiscal year 1981, the “previous fiscal year’s
state tax revenue limit” is the state tax revenue collected in fiscal year
1979 multiplied by the average state personal income ratio for the

calendar years 1976, 1977 and 1978.3
Personal income has been selected as the basis of state TEL control

by the legislatures of three states whose constitutions impose a TEL
requirement without specifying a particular formula, but which man-
date only that the rate of increase in annual state revenues, appropria-
tions, or expenditures (as the case may be) subject to limitation shall
not exceed the rate of growth in the state’s economy, estimated as

I. Ibid s. 29. The “lax relief’ referred toconsists of state payments to individuals in the form of circuit-breaker
and home insulation “property tax refunds.”
2. Utah Code Ann., ss. 59-7-3 and 59-27-9.
3. Wash. Initiative62 of 1979,ss. 2,3 and 5(3). Revenues appropriated on an emergency basis ofany year(other
than those required to comply with court orders) may not be included in that year’s total revenue subject to
limitation, in making these computations.
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provided by law (Hi., Term., and Tex.). 1
Hawaii’s State Budget Act covering on a biennial basis the fiscal

years 1980 and 1981 limits the rate of increase in theappropriations for
each such fiscal year to the average rate of growth in state personal
income over the three most recent calendar years for which federal data
are available. The limitation so computed, but not expressly stated in
the State Budget Act for the 1980-81 biennium, is 9.4%for fiscal 1980
and 9% for fiscal 1981.2

The Texas Legislature, which also appropriates for a bennium, uses
the percentage of growth in personal income in that state during the
preceding biennium as the maximum permissible rate of growth in
appropriations subject to limitation.

The Tennessee Legislature utilizes an econometric model to forecast
the growth in personal income in that state. By statute, the Tennessee
State Funding Board is required to obtain annually data from the
Tennessee Econometric Model report of the Center for Business and
Economic Research at the University of Tennessee forecasting the
growth in the state’s economy in terms of projected changes in personal
income as defined by the United States Department of Commerce. 3

The Board must review these projections and report to the State
Commissioner of Finance and Administration, and to the fiscal com-
mittees of the Legislature, as to their reasonableness. If the Board is
dissatisfied with that data, it may submit its own estimates. The report
of the Board must also include an inventory of state tax revenue
sources and of nontax state revenue sources approved by the Attorney
General. On the basis of thatclassification, the State Commissioner of
Finance and Administration must provide the Legislature with rev-
enue estimates for each revenue source. If for any reason data are not
available from the Tennessee Econometric Model, the State Funding
Board must develop substitute data in consultation with the fiscal
committees of the Legislature. 4

The budget document submitted annually to the Legislature by the
Governor must include a statement of the projected state personal
income for the calendar year in progress, estimated state personal

I- Hi. Const., Art. VII, s. 9 (State General Fund expenditures); Tenn. Const., Art. 11, s. 24 (appropriations
from state tax revenues);and Tex. Const., Art. VIII, s. 22(State GeneralFund revenues, i.e., state revenues not
dedicated by the State Constitution).

2. Hi, Laws, Act. 214 of 1979.
3. Tenn. Laws, S.B. 984 of 1979, ss. 1-2.
4. Ibid., s. 2.



[JuneHOUSE No. 6743270

income for the latest completed calendar year, 1977 Tennessee person-
al income, and a recommended economic index for the calendar year in
progress and for the latest completed calendar year. That index is

calculated by dividing each year’s estimate by 1977 estate personal
income and multiplying the results by 100. However, the recom-
mended economic index may not, in any year, exceed by more than 5%
the state tax revenue index for that year. The latter index is derived
annually by dividing each year’s state tax revenue estimate by fiscal
year 1978 actual appropriations financed by such revenues, and by
multiplying the result by 100. The economic index, as so adjusted, then
becomes the base for limiting appropriations from state tax revenues in
the upcoming fiscal year, and for calculation of the recommended
economic indices for subsequent fiscal years. l

The Tennessee Constitution forbids any breaking of the limitation
on annual appropriations from state tax revenues, except by a law
specifying the dollar amount and rate by which the ceiling is to be
exceeded, and dealing with no other subject. 2 Accordingly, the imple-
menting TEL statute requires the Governor to submit such legislation
to the Legislature if his proposed appropriations subject to limitation
for any fiscal year will increase above the prior fiscal years appropria-
tions by more than the percentage allowed by the economic index for
the new fiscal year.3

The Legislature, in considering and acting upon appropriations for
any fiscal year, is governed by redefined economic and state tax
revenues indices:

(a) Economic index shall be that factor obtained by consid-
ering 1977 Tennessee Personal Income as... 100...and adjust-
ing the... 100...each time the General Assembly by law shall
approve an estimated rate of change in the state’s economy.
The General Assembly may approve revisions to the estimated
rate of change in the state’s economy. The ... 100... shall be
adjusted by the percentage change of Tennessee Personal
Income for each year for which estimates are approved com-
pared with the Tennessee Personal Income for calendar year
1977, provided, however, that in no year shall the economic
index exceed the index of appropriations from state tax re-
venues, as calculated...(below)...by more than 5%...

1. /hid., s. 3

2. Tenn. Const., Art. 11, s. 24.
3. Tenn. Laws. S.B. 984 of 1979, s. 3,
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(b) The... (state tax revenue index)... shall be the factor
obtained by considering fiscal year 1977-78 appropriations
from state tax revenues as... 100.. .and adjusting the...
100...f0r the total appropriations from state tax revenues

the General Assembly makes for any given fiscal year, includ-
ing an estimate of such appropriations which are not for a
specific sum of money. The ... 100.. .shall be adjusted by such
estimated percentage change of appropriation from state tax
revenues from fiscal year 1977-78 for each year for which
appropriations are made... 1

New Jersey, which is often compared with Massachusetts statisti-
cally, controls state expenditures through a statutory flexible-percent-
age TEL less involved than the above Tennessee measure. The New
Jersey law provides that the maximum authorized state expenditure
(with certain exceptions) in the new fiscal year shall be that figure
resulting from the following computation:

PCU
b. exp.

PCI. - I
i

In the above formula, “PCI j” means state per capita personal
income in the year prior to the “base year,” calculated by taking the
personal income data published by the United States Department of
Commerce for the calendar year quarter preceding the commencement
of the base year, and dividing it by the state population in the year in
which that calendar quarter falls. The “base year” is the fiscal year
immediately prior to the fiscal year for which a state appropriation or
expenditure is to be made. “PCI; 1” is the state per capita personal
income in the two years prior to the base year, calculated by taking the
foregoing federal personal income data published for the fifth calendar
year quarter preceding the beginning of the base year, and dividing it
by the state’s population in the year in which that calendar quarter
falls. The letter’s “b. exp.” mean the state appropriations in the base
year. 2

x

Ibid., s. 4

2. N.J.R.S.A. ss. 52:9H-6 and 52:9H-7; N.J. Laws of 1977, c. 22, ss. 1-2.
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Utah is the only state to apply a flexible-percentage TEL using
personal income to local government revenues. The relevant statute
provides as follows; 1

There is established a revenue limit for local governmental
units for each fiscal year beginning after December 31, 1979.
For each of these fiscal years revenues of each local govern-
mental unit shall not exceed the sum determined in which “R”
equals the current year’s per capita personal income of the
state, “P” equals the prior year’s per capita personal income of
the state, “A” equals the prior year’s revenue limit of the local
governmental unit, as adjusted by the exemptions provided in
section 9, except for the first year in which the limitation
applies to a local governmental unit, “A” equals the prior year’s
total revenue for the local governmental unit, as adjusted by
the exemptions provided for in section 59-27-9, “X” equals the
current year’s population of the local governmental unit, and
“Y” equals the prior year’s population of the local governmen-
tal unit:

RA [.90 ( 1)] + = maximum revenues.
P Y

In the instance of school districts, their numbers of students in daily
average membership are substituted for “population” in the above
formula.2

Formulae Using Other Variables. The Consumer Price Index and
personal income do not feature in the formulae of flexible-percentage
TELs applied to local governments only by statutes of four states
(Minn., Neb., N.M., and Wis.). At least three of these states take what
would otherwise be a fixed-percentage TEL formula and turn it into a
flexible-percentage measure by allowing adjustments toreflect popula-
tion growth or, in the instance of school districts, changes in school
enrollments (Minn., Neb. and Wis.).

Minnesota counties, and cities other than third and fourth class
cities, may increase their property tax levy base each year, as adjusted
for previous increases, by 6%. That “property tax levy base” subject to

1. Utah Code Ann., s. 59-27-4.
2. Utah Code Ann., s. 59-27-2(5).
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limitation is computed on a per capita basis. Hence, if a population
increase is recorded for a taxing jurisdiction by a federal or state
census, or by estimates of a metropolitan or the Minnesota Municipal
Board, the local government may compute its property tax levy limit as
the levy limit base per capita of the previous fiscal year multiplied by
the new population count, provided that the resulting figure does not
exceed any other limitation imposed by statute or by the local charter.’

Minnesota laws fix a maximum basic tax rate of 21 mills per dollar
of taxable property valuation and a primary maximum property tax
levy ceiling for that state’s school districts. The latter primary ceiling
for any fiscal year is computed by multiplying that maximum mill rate
by the prior fiscal year’s adjusted assessed valuation of taxable proper-
ty in the school districts; and this primary limitation on the property
tax levy may be increased with local voter approval. 2

Increases of the school property tax levy within the foregoing maxi-
mum levy ceiling are further controlled by a flexible-percentage formu-
la designed to promote equal educational opportunity and to curb the
use of the property tax to finance the schools. Within the above
primary limitation, the maximum property tax levy in any year of a
school district with 950 or more enrolled students may not exceed the
following, whichever is greater: (a) the district’s property tax levy of
1977, or (b) a sum equal to not more than 107% of the total amount of
state aid to which the school district is entitled in the form ofper pupil
state foundation grants, and grants for special education and vocation-
al education. For smaller school districts, that maximum property tax
levy within the primary limitation above may not exceed the following,
whichever is greater: (a) the district’s property tax levy of 1977, or (b)a
sum equal to not more than 100% of the state aid to which the district is
entitled in the form of per pupil state foundation grants. 3

In 1980 and subsequent years, the foregoing school property tax
levies may be further increased in conformance with a very complex
formula reflecting changes in specified school enrollments and the
comparative increases in (a) the school district’s per pupil adjusted
assessed valuation in the preceding year as contrasted with (b) the
statewide per pupil average adjusted assessed valuation in the preced-
ing year. 4

1. Minn. Stats. Ann., ss. 275.52(3)and 275.53.
2. Ibid., s. 275.125(2a).

3- Minn. Stats. Ann., ss. 275.125(28) and 275,
4- Ibid., s. 275.125(6b) (2).
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Nebraska’s flexible-percentage local government TEL law controls
the rate of increase in the annual “combined receipts” of its political
subdivisions. Such “combined receipts” include (a) revenues from
property taxes and all other taxes which the local government unit may
levy, (b) state aid payments to the locality which are financed from
state taxation, and (c) tuition revenues for a school district or other
educational agency at the local government level which are financed
from state or local taxes imposed elsewhere in Nebraska. 1

Under this Nebraska statute, the annual increase in the combined
receipts of a political subdivision are limited to 7% over the anticipated
combined receipts of the prior fiscal year, unless there is a population
increase. In the latter event, the foregoing 7% ceiling on combined
receipts may be increased by one additional percentage for each 1%
population increase beyond 1% anticipated for the year in which the
local government budget is being prepared. If the locality has expe-
rienced a population increase of 5% or more over the past year, it may
opt for an alternative formula in computing the limitation on its
combined receipts for the following fiscal year. In that case, it may
increase its combined annual receipts anticipated for the upcoming
fiscal year by the average percentage increase in combined receipts
during the three immediately preceding fiscal years. In the instance of
school districts and regional technical community college districts,
pupil enrollments replace “population” in the foregoing computa-
tions. 2

Counties and municipalities in Wisconsin are allowed to increase
their annual property tax levies by no more than the same percentage
as the percentage of increase in the total full property value of all
property in the state.- 1 School districts may increase their local-state net
shared per pupil expenditures by no more than 9'A% in any year, plus
specified additional outlays allowed for given annual school pro-
grams. 4

New Mexico is unique among the states in endeavoring to “cap” local
government property tax levies by a formula reflecting changes in (a)
the growth of taxable property values in the local taxing jurisdiction
and (b) the annual general business indicator index for state and local

Neb. Laws of 1979, H,B. 2«5, ss. 8-l»,

/hid., ss. il, 12(2) and 16
3. Wis. Stats: s. 60.18 re towns; s. 60.46 re village 62 nd s. 70.62 re counties.

Wis. St;
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government purchases compiled by the Bureau of Economic Analysis
of the United States Department of Commerce, hereinafter referred to
briefly as the “Government Purchases Index.”

Annually, the New Mexico State Department of Finance and Ad-
ministration is required to compute and to certify to each local govern-
ment unit in that state its respective local revenue limitation for the
upcoming fiscal year. As a first step in this computation, the Depart-
ment must determine the “growth control factor” for the locality
(expressed as a percentage), by dividing (a) the prior tax year’s proper-
ty valuation of that locality adjusted to reflect net new additions to, or
net new subtractions from, the locality’s tax roils in the current tax
year, by (b) the prior tax year’s property valuation. If the “growth
control factor” aforesaid turns out to be less than 100%, then 100%is

the figure used therefor. Next, the Department adds to the foregoing
growth control factor percentage a percentage reflecting the change in
the Government Purchases Index, that additional percentage figure
not to exceed 5%. The Department computes this additional percent-
age by dividing the Government Purchases Index for the calendar year
next preceding the prior calendar year into the difference between the
prior calendar year’s such index and the next preceding year’s such
index. If the latter computation reveals a decrease in the Government
Purchases Index, then the percentage to be added to the growth
control factor percentage is zero. 1

Extent ofState-Local TEL Reliance on Federal Data. No fewer than
15 of 25 TEL states employ federal data as to state personal income, or

the Consumer Price index (CPI) or similar federal indices, or federal
population counts, or some combination of the foregoing, in the TELs
controlling their state or local revenues, taxes, appropriations, or
expenditures, as the case may be (Ariz., Calif., Hi., La., two counties of
Md., Mich., Minn., Neb., Nev., N.J., Ore., Tenn., Tex., Utah, and
Wash.). Except for the three states of Arizona, California, and Michi-
gan which specify the use of such federal data or indices in their
constitutions, the use of the latter data and indices is required by
statute alone in the remaining states of this group.

Certain caveats attend the use of federal statistical data, inasmuch as
federal agencies compiling that statistical information may, and on

Use of Federal Statistical Data and Indices in TEL Formulae

N.M. S.A., s. 7-37-7.1
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occasion do, alter the methodology bases or criteria which they employ
in computing and reporting the same. Hence, unless TEL provisions
allow state or local authorities to modify or correct federal data which
they find faulty or in some other way inappropriate, or to substitute
alternative data or counts of their own choosing, the state or locality
may find its revenue, tax, appropriation, or expenditure ceiling altered
in ways inconsistent with the intent or policies of their TEL systems.
TEL provisions in statutory form are, of course, easier to amend than
that TEL detail which may be incorporated into a constitutional
article. This problem resembles that encountered by states which have
established their state personal income tax as a fixed percentage ofthe
taxpayer’s federal income tax liability; unless suitable provision is
made by the state statute, Congressional action in reducing federal
personal income taxes will automatically reduce the income tax rev-
enues of the state.

Population Counts and Estimates. Of the 25 TEL states, nine provide
for the use of population counts or estimates by the Bureau of the
Census of the United States Department of Commerce in their TEL
formulae controlling state or local revenues, appropriations, or expend-
itures {Calif.; two counties of Md.; Minn., Neb., Nev., N.J., Ore.,
Utah, and Wis.). The TEL provision may define “population” as the
population of the taxing jurisdiction reported by the Federal Census
Bureau, or it may specify that the “population” count used be one
developed by the authority responsible for computing the TEL limita-
tion, based on population counts or estimates by the Bureau.

The Census Bureau conducts the federal decennial census in each
year ending in zero, as mandated by the Constitution for the reappor-
tionment of representatives in Congress to the several states. It also
compiles and publishes population estimates at periodical intervals
between those decennial censuses. Finally, it conducts special censuses,
at cost, under contracts with state and local governments. With certain
exceptions, persons are enumerated according to their usual place of
residence on the day fixed for taking the census, in conformity with
criteria defining that place of residence, which have changed little over
the decades because of the Bureau’s emphasis on preserving the relia-
bility of census counts for the purposes of comparison.

The only controversy to arise in recent years as to the criteria for
determining who shall be enumerated is that now ranging over the
Bureau’s refusal to include resident illegal aliens in its definition of
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population to be counted, a policy so far upheld by the courts. States
and localities with large estimated numbers of such aliens anticipate
that the inclusion of the latter in the federal decennial census enumera-
tion will (a) preserve or increase the representation of those states in the
United States House of Representatives, (b) benefit such states and
localities under population-based formulae used in federal aid pro-
grams, and (c) furnish state and local authorities with data they say
they need for state services to deprived populations which have to be
taken care of regardless of their legal residency status.

In a TEL jurisdiction whose population contains a large proportion
ofresident illegal aliens, the inclusion of those aliens in the population
count will reduce the per capita persona! income figure significantly if
the TEL formula uses state personal income and population in its base,
since state personal income data does not distinguish among income
recipients in terms of the legality or illegality of their defacto residen-
tial status in the state.

Where population counts are the basis of computing state or local
TEL limitations in conjunction with other factors than state personal
income, inclusion ofresident illegal aliens in the federally-enumerated
population of the taxing jurisdiction will tend to raise the limitation
ceiling in most instances, by reason of allowing more people to be
counted. Thus, a TELceiling stated as so many dollars per capita, to be
increased in proportion to the rate of increase in the cost-of-living as
measured by the CPI, or in proportion to the rate of increase in taxable
property valuations, will permit the taxing jurisdiction to increase its
revenues, appropriations or expenditures, by virtue ofthe larger popu-
lation count used.

Of concern to state and local governments subject to TEL formulae
using federal population counts or estimates is the matter of the
accuracy with which federal censuses are conducted. On a nationwide
basis, the federal decennial census experienced error rates of 2.7% in
1950, 3.3% in 1960, 2.5% in 1970, and an estimated 2% in 1980. The
error rate from one census area to another fluctuates above or below
the national average, depending upon the difficulties experienced by
the Census Bureau in gathering its information. The task of getting a
correct enumeration is especially challenging in densely-settled under-
privileged inner city areas, many of whose inhabitants seek to avoid
enumeration for social or other reasons. Where state authorities feel a
serious undercount has occurred in such an area, extensive negotia-
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tions usually follow between those authorities and the Census Bureau
in an effort to adjust the total population count to reflect the estimated
missed population.

State Personal Income. Nine TEL states utilize in the formulae of
their state or local TELs state personal income on either a total or per
capita basis, as compiled and reported annually by the Bureau of
Economic Analysis of the United States Department of Commerce, or
they compute their own per capita personal income data using that
federal information (Ariz., Hi., La., Mich., Ore., Tenn., Tex., Utah,
and Wash.). Personal income nationally consists, statistically, of na-
tional income minus various kinds of income not actually received by
individuals, non-profit institutions, etc., i.e., undistributed corporate
profits, corporate taxes, employer contributions for social insurance,
plus certain receipts which do not arise from production (i.e., transfer
payments and government interest). State personal income, as report-
ed by the Bureau, is the state segment of such national personal
income.

Officials of the Bureau of Economic Analysis report that while they
change the methodology used in compiling state personal income data
fairly frequently in order to make that data more accurate, such
changes do not involve redefinitions of what constitutes “personal
income” statistically. Hence, they indicate that a state or local TEL
using this personal income data is unlikely to be affected significantly.
To the extent that the Bureau’s methodology is improved, the resulting
data becomes more reliable. The Bureau relies on salary, wage, and
commission earnings reported by state employment security agencies
under the Unemployment Insurance Acts for 75% of the information
on which it bases its personal income data; other sources provide the
balance of the information used in the statistical base.

The use of state personal income in a TEL formula, as a means of
measuring inflation, is more beneficial to the taxpayer than to the
government of his taxingjurisdiction. Tax increases are held to the rate
of increase in his ability to pay more taxes in current dollar terms,
rather than the rate of increase in the cost of goods and services which
the state or local government subject to the TEL purchases (which may
be greater).

Consumer Price Index. More controversial is the Consumer Price
Index (CPI), which is used in state or local TEL formulae in only six
states (Calif.; two counties of Md.; Minn., Nev., N.J., and Ore.). The
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CPI is compiled by the Bureau of Labor Statistics of the United States
Department of Labor, as a measure of the average change in the prices
of goods and services purchased by urban families and single persons,
compared to the average level in a base period. From time to time, the
statistical bases and criteria of the CPI are changed, the most recent
occurrences being in 1964 and 1978, Currently, two different versions
of the CPI are published, namely (a) the older CPI for urban wage
earners and clerical workers, and (b) the newer “Revised CPI” or CPI
for All Urban Consumers. Both CPIs are designed to represent all
goods and services purchased by the average American household for
day-to-day living, in 265 specific categories of consumer expenditures
selected by the Bureau of Labor Statistics. The CPI affects the income
of about half the population of the nation because of its uses as the
determinant in “escalator” provisions of laws and collective bargaining
agreements.

The CPI has drawn criticism from economists and others who
consider it to be an accurate measure of changes in prices of specific
goods and services included in its statistical base, but not of changes in
the cost of living of the average family. Disputed aspects of the CPI
include (a) its failure to make adjustments reflecting promptly enough
changes in consumer buying habits and energy costs, and (b) its
inclusion of home purchase and mortgage costs which tend to inflate
the CPI because home purchases, which occur infrequently for the
average family, have been increasing more rapidly than the general rate
ofinflation. While the CPI incorporates property taxes in its statistical
base, it does not do likewise for income and social security taxes which
also reflect the cost to families of essential governmental services
purchased by them. Critics charge, further, that “escalator” uses of the
CPI generate increases in the costs of goods and services in the statisti-
cal base of the CPI which tends to accelerate the inflation of that index.
Hence, it is charged, the net statistical effect of these elements in the
CPI statistical base is to overstate inflation by several percentage
points.'

To the extent that this CPI may so overstate inflation, its use in TEL
provisions will tend to authorize a greater rate of increase in state or
local revenues, appropriations, or expenditures subject to limitation
than might otherwise be the case. Moreover, the exclusive focus of the
CPI on the cost of goods and services purchased by urban area families

Saperstein, Sandra, “Here’s Why You Can’t Rely on CPI,” The Boston Globe, July 9, 1979.
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alone makes it more valid for a predominantly urban jurisdiction than
for one which is more rural. Traditionally, the median income of rural
families has trailed that of urban families (excluding the inner city
poor), and rural family buying habits have been influenced accordingly.
Thus, the ability of inhabitants of rural areas to bear increased taxa-
tion may, in particular states, rise more slowly than the change in the
CPS for urban areas of the state suggests.

General Business Indicator Index for State and Local Government
Purchases. Used only by New Mexico in its local government TEL
formula, this index is a “specialized CPI” compiled by the Bureau of
Economic Analysis of the United States Department of Commerce,
which indicates annually the change in the cost of goods and services
purchased by state and local governments. Included in the statistical
base of the index are (a) salaries and wages paid by those levels of
government to their personnel, (b) purchases from businesses other
than government-owned businesses, (c) payments by state and local
governments to nonprofit institutions for research and development
services. Excluded from the statistical base of the index are (a) pur-
chases of goods and services of government enterprises, (b) transfer
payments, (c) debt service, and (d) subsidies.

Use of this index in a TEL formula benefits the government of the
taxing jurisdiction more than its taxpayers, since it is a measure of
what the former chooses to pay out, rather than what the latter feel
they can afford in terms of the rate of increase in their disposable personal
income. Inclusion of the salaries and wages of public employees in the
index base has the effect of inflating the statistical end result more than
would be the case in the price sector, where the consumer (taxpayer)
has greater latitude in deciding what to purchase.

Of the seven states which include TEL provisions in their constitu-
tions, six follow the lead of the Model TELs of the American Legisla-
tive Exchange Council and the National Tax Limitation Committee in
authorizing the state legislature, either expressly or by clear implica-
tion, to determine what authority or authorities (including itself) shall
be responsible for computing personal income or other factors used in
calculating the revenue, tax, appropriation, or expenditure ceiling for

Authority Responsible for Computing TEL Limitation
Other Requirements of TELs
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each fiscal year, as the case may be (Hi., Term., and Tex. re TEL
controls over state finance; Calif, and Mich, re TEL controls over both
state and local finance; and Ore. re its TEL control over state and local
property taxation only). In the foregoing six states, and in all states with
statutory state and local TELs only, the state legislature has retained
for itself the ultimate say in these matters.

Arizona Economic Estimates Commission. Alone among the TEL
states, Arizona requires computation of its annual limitation on state
tax revenues by the Legislature on the basis of data reported by a
constitutionally-mandated Economic Estimates Commission;

The Economic Estimates Commission shall be established
by law, with a membership of not to exceed three members,
and shall determine and publish prior to February 1 of each
year the estimated total personal income for the following
fiscal year. By April 1 of each year the Commission shall
determine and publish a final estimate of the total persona!
income for the following fiscal year, which estimate shall be
used in computing the appropriations limit for the Legisla-
ture ...

The Legislature shall not, by appropriation for any fiscal
year, cause the expenditure of state tax revenues for that fiscal
year to exceed seven percent (7%) of the total personal income
of the state for such fiscal year as determined by the Economic
Estimates Commission ... (except as otherwise authorized in
this constitutional TEL provision)..

The implementing Arizona statute specifies that the members of the
Economic Estimates Commission shall include the Director of the
State Department of Revenue, who is chairman, and one appointee
each by the President of the State Senate and the Speaker of the House
of Representatives, such legislative designees to be persons “knowl-
edgeable in the field of economics,” who are not themselves state
legislators.2

The Commission is required to report annually to the Legislature by
January 15th, (a) the estimated total personal income and per capita
personal income in the state for both the current and next fiscal year,
and (b) the estimated average weekly wages in the state for the current

I- Ariz. Const., Art. IX, s. 17.
2. Ariz. Rev. Stats., Ann., s. 41-561
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and next fiscal year. The Commission may require other state agencies
to provide it with information needed for the development of its
estimates, but it may not authorize independent studies or employ
consultants in the performance of its duties. 1

Not later than October Ist of each year, the Commission must
determine and publish the maximum dollar amount which is available
for legislative appropriations from state tax revenues for the succeed-
ing fiscal year under the TEL ceiling. This figure must be a dollar
amount computed by multiplying theappropriation percentage limita-
tion (7%) for the succeeding fiscal year by the estimated total personal
income of the state for that fiscal year.2

The Economic Estimates Commission is also required to recom-
mend to the State Legislature, by January 15th in each year, a “growth
rate” in the level of stale financial support of the public schools un-
der the state school foundation programs. Essentially, this annual
“growth rate,” effective only when approved by the Legislature, seeks
to maintain the percentage of total state tax revenues passed on to the
schools from year to year. 3

Other TELs Applicable to State Finance. In general, other states
with TEL controls over their annual state revenues, taxes, appropria-
tions, or expenditures place the initialresponsibility for computingthe
amount of such revenues, taxes, appropriations, or expenditures for
the upcoming fiscal year upon the Governor or his/ her chief budgetary
officer. When the Governor submits budget proposals for that fiscal
year, that computation is subject to review and correction by the
appropriations committees of the state legislature, or by such other
committee or agency thereofas the legislature may direct by statute or
in its rules; or this procedure may be followed on a de facto basis
without any such formal written mandate. The limitation finally deter-
mined to be applicable may then be specified in the report or reports of
the committee, committees, or agency of the legislature as to the budget
recommended thereby, or in the appropriation act itself, if it is not the
same ceiling determined by the Governor or his budgetary agency.
Where a TEL requirement is constitutional, the legislature acts with
the knowledge that any taxes imposed by it, or appropriations or
expenditures authorized by it, in contravention of TEL requirements

Ibid.. s, 41-562,

2. Ibid., s. 41-562(D).

3. Ibid.. 15-1202.03.
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may spark litigation which could impede state spending until a court
has resolved the issues raised.

By statute, three states place the responsibility for determining the
upcoming fiscal year’s limit on state revenues, taxes, appropriations,
or expenditures, as the case may be, upon the Governor, subject to
legislative review and modification in the later stages of the legislative
process (N.J., Ore., and R. 1.). 1 Nevada charges its Chief of the Budget
inks State Department of Administration with the duty ofcalculating
the limit upon state general fund expenditures during the next bienni-
um, on the basis of which the state budget therefor is to be formulated
for presentation to the legislature. 2 Tennessee’s involved practices,
requiring the Governor of that state to base his budget proposals upon
econometric data measuring the estimated growth in the state’s econo-
my, processed through a State Funding Board, have already been
described;3 the latter Board is composed of five members ex officiis,

namely, the Governor, the Commissioner of Finance and Administra-
tion, the Comptroller of the Treasury, the Secretary of State, and the
State Treasurer. In Louisiana, the State Treasurer must determine and
publish the maximum state tax revenue subject to limitation for the
forthcoming fiscal year. 4 And in Kentucky, which limits its state
property tax revenues on a TEL basis, the annual increase of 4% in
such revenues is computed by the State Revenue Department. 5 State
population and personal income estimates used in the Utah state TEL
are prepared by the Office of the Legislative Analyst, and are submit-
ted by him to the Legislative Interim Study Committee on Revenue
and Taxation for its review and adoption; those estimates, as revised
by that committee, are then reported by it to the Legislature by
September Ist of each year.6

Except in the instance of Kentucky, the foregoing computations are
subject to legislative review when the budget proposals of the Gover-
nor reach the legislature.

The statutes of two states appear to contain no specific designation
of authorities responsible for computing the TEL ceiling on the rev-
enues, taxes, appropriations, or expenditures of the state for the next
fiscal year or biennium. In practice, the necessary computations are

N.J. Public Laws, 1977. c. 21,, s. 3; Ore. Laws of 1979, c. 241, s. 30; R.I. Gen. Laws. s. 35-3-7.
Nev. Stats, of 1979, c. 593, s. 11.
fenn. Laws of 1979. S B. 9H4

3 La. Rev. Stats., Ann., Title 47, s. 5007.5 K.R.S., s. 132.020.
6- Utah Code Ann., s. 59-27-2.
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made by the budget agency of the executive branch of the state govern-
ment, and are reviewed and modified by the fiscal committees of the
legislature, in the ordinary course of the budgetary process (Hi. and
Tex.).

Computations Under Local TELs. In general, TEL provisions appli-
cable to local governments resemble the above-described state TEL
practices, in requiring local fiscal authorities submitting budgets to
their local appropriating authorities to make the initial calculation of
the ceiling on local revenues or expenditures for the upcoming fiscal
year, such calculation then being subject to review and, if need be,
correction by the appropriating body. At least seven states with local
TEL provisions have “truth in taxation” laws, under which established
local property tax rates may be exceeded only if voted by the local
governing body after it has given notice of its intent to set a higher rate,
and holds a public hearing thereon (Fla., lowa, Ky., Minn., Nev., Ore.,
and Utah).'

In one state. New Mexico, the State Department of Finance and
Administration computes the limitation upon the property tax rate of
each local government unit subject to its local government TEL stat-
ute, and notifies the locality thereof. 2

In Utah, the per capita state personal income data used in the TEL
provisions governing annual local revenues are computed on the basis
of the state persona! income figure prepared by the Office of the
Legislative Analyst, and modified by the Legislative Interim Commit-
tee on Revenue and Taxation, for use in the state TEL.2 The popula-
tion information used in the local government TEL is determined in
accordance with this statutory requirement;

“Population” means the number of residents of the state or
local governmental unit, but in respect to school districts,
“population” means the number of students in average daily
membership. “Population" of special districts or special im-
provement districts shall be determined by the county in which
the district is located, or in the case of districts encompassing
more than one county, by the most populous county within the
district. “Population” ofall other units of government shall be
estimated by the office of the legislative fiscal analyst and

r Fla. Stats. Ann., s. 200.065; lowa Code Ann., ss. 24.41 and 24.42; K.R.S. s, 132.023; Minn. Stats. Ann.,s.
275.52(5); Nev. Rev. Stats., s. 334.598; Ore. Rev, Stats., s. 310.395; Utah Code Ann., s. 59-27-5.

N.M. Stats. Ann., 7-37-
3. Utah Code Ann., s. 59-27-2(6).
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submitted to the interim study committee on revenue and
taxation for their review and adoption. By September 1 of each
year, the study committee shall adopt estimates to be submit-
ted to the next session of the legislature and the final popula-
tion estimates will be determined by the legislature. l

Exceeding TELLimit for Emergency Purposes. At least eight states
with TELs applicable to state revenues, taxes, appropriations, or
expenditures contain provisions specifically authorizing the state legis-
lature to exceed the TEL limitation for emergency purposes (Ariz.,
Calif., Hi., Mich., Tenn., Tex., Utah, and Wash.).

Four of these states follow the example of the NTLC Model TEL 2 in
allowing the state legislature, by an affirmative two-thirds majority
vote of each of its two branches, to make emergency appropriations, or
to raise revenues on an emergency basis, abaove the TEL limit for a
period not exceeding one year (Ariz., Mich., Utah, and Wash.).3

Hawaii, whose legislature appropriates on a biennial basis, has a
similar requirement applicable to the biennium.4 Michigan’s constitu-
tional TEL provision mandates that

The... (state)... revenue limit... (imposed by)... this article
may be exceeded only ifall of the following conditions are met:
(1) The Governor request the legislature to declare an emergen-
cy; (2) The request is specific as to the nature of the emergency,
the dollar amount of the emergency, and the method by which
the emergency will be funded; and (3) The legislature thereafter
declares an emergency in accordance with the specifics of the
Governor’s request by a two-thirds vote of the members elected
to and serving in each house. The emergency must be declared
in accordance with this section prior to incurring any of the
expenses which constitute the emergency request. The revenue
limit may be exceeded only during the fiscal year for which the
emergency is declared. In no event shall any part of the amount

Procedure for Raising or Exceeding TEL Limitation

I. Ibid., s. 59-27-2(5).

2. National Tax Limitation Committee, Amendment to Control Spending and Taxes by Local Units of
Government and the State, 1977, s. VI.
3. Ariz. Const., Art. IX, s. 17; Mich.Const., Art. IX, s. 27; Utah Code Ann.,s. 59-27-5(2); Wash. Initiative 62 of
1979. s. 5.
A Hi. Const., Art. VII, s. 9.
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representing a refund under section 26 of this article be the
subject of an emergency request. 1

The remaining three states allow their legislatures to raise revenues,
taxes, appropriations, or expenditures in excess of their TEL limit by a

simple majority vote of their two branches, expressly or by implication
for a period not exceeding their normal annual or biennial appropria-
tion span (Calif., Tenn., and Tex.).2 California’s constitutional TEL
allows the state legislature, by appropriation subject to limitation, to
build up an emergency fund from which future emergency appropria-
tions may be made without being subject to limitation. 3

Of the states with local government TELs, four allow their local
governing bodies to exceed their TEL ceiling for emergency purposes
by a simple majority vote of the local governing body, subject to state
approval (Ariz., Colo., lowa, and Nev.).4 That state approval must be
obtained from the State Tax Commission in the Department of Taxa-
tion in the instance of Arizona and Nevada, from the State Division of
Local Government in Colorado, and the State Appeals Board in Iowa;
school districts are subject to other requirements, and hence need not
obtain the foregoing agency’s assent in Colorado and Nevada. In the
latter state, a locality which finds itself in an emergency or hardship
situation, and without other resources available to it, may apply to the
Interim Finance Committee of the Legislature for state assistance, for
purposes approved by the Nevada Legislative Commission; if the
request is approved, the Interim Finance Committee allocates such aid
from a special state contingency fund made available to it.

By a simple majority vote of its governing body, subject to a voter
referendum challenge, a local government unit in Kentucky may ex-
ceed its property tax ceiling to meet emergencies. s In the event of an
emergency declared by the Governor or by its governing body due to
“an extraordinary occurrence which could not reasonably have been
foreseen or prevented” and which necessitates expenditures to protect
the public health and safely, a locality in Nebraska may exceed its TEL
limit by a simple majority vote of its governing body. 6 Local govern-

Mich. Const.. Art. IX. s. 27
2. Calif. Const., Art. XIII B, s. 3; Tenn. Const., An. 11, s. 9; Tex. Const., Art. VIII, s. 22(b),
3. Calif. Const., An. XIII B, s. 5.
4. Ariz. Rev. Stats. Ann., s. 42-308; Colo Rev. Stats , s. 29-l-302( 1); lowa Code Ann., ss. 24.40 and 24.48; Ne’
Stats, of 1979, c. 593, ss. 14 and 16.
5. K.R.S., ss. 68.245. 132.023, 132.024, and 160.470.
6. Neb. Laws of 1979, L.B. 285, s. 17.
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ment units of California, by simple majority vote of their governing
bodies, may authorize emergency appropriations beyond their TEL
limits for a period not exceeding one fiscal year; like the state, Califor-
nia localities may, by appropriations subject to limitation, build up an
emergency fund from which future emergency appropriations may be
made without being subject to limitation. 1

The NTLC Model TEL 2 and the local government TEL provisions
of three states permit local government units to exceed their TEL limits
for emergency purposes by a two-thirds majority vote of their govern-
ing bodies {Mass., except as to regional school districts; N.J., and
Utah).3 Such emergency appropriations by a Massachusetts regional
school board require the affirmative votes of four-fifths of its
members. In Utah, a unanimous vote of a local governing body is
required to exceed TEL limits for emergency purposes if that body has
fewer than five members. In Massachusetts, the State Revenue Depart-
ment exercises control over local emergency appropriations via its
power to approve local property tax rates. In New Jersey, direct state
approval of emergency outlays by localities beyond their TEL limits
must be obtained from the Local Finance Board of the state. The home
rule charter of Montgomery County in Maryland requires the favora-
ble votes of five of its seven county councilmen to make emergency
appropriations beyond TEL limits.

In Michigan 4 and Wisconsin, local voter approval is required as a
pre-condition of exceeding local TEL limitations.

California requires, both as to state and local emergency appropria-
tions in excess of TEL limits (except those funded from an emergency
fund), that appropriation limits in the three following years be reduced
to prevent an aggregate increase in appropriations resulting from the
emergency.s

Exceeding TEL Limitation Temporarily for Nonemergency Pur-
poses. By procedures, and subject to requirements, identical to those
controlling emergency tax levies, appropriations, or expenditures out-
side their TEL limits, just described, the following taxing and spending
jurisdictions may exceed their TEL limits temporarily for non-

I Calif. Const . Art XIII b, ss. 3 and 5.
National lax Limitation Committee, Amendment to Control Spending and Tuxes by Ixfeal Units uj
wernmenl and the State, s. VI.
Mass., Acts of 1979, c. 151; NJ. R.S.A., s. 40A:4-45.3; Utah Code Ann., s. 59-27-5(2).
Mich. Const., Art. IX, s. 31.

5- Calif, Const.. Art, XIII B, s. 3(c).
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emergency purposes: (a) the state government in five states (Ariz., Hi.,
Mich., Tenn., and Utah); and (b) local government units in six states
(lowa, Ky., Mass.. Utah, and Wis.; and Montgomery County in Md.).
Authority to exceed their TEL limits temporarily for nonemergency
purposes is available to the state governments of Texas and Washing-
ton, and local governments in Michigan and Minnesota, only through
the same procedures described below for raising TEL limits perma-
nently or for extended periods.

New Jersey’s state TEL law allows the state legislature to authorize
expenditures temporarily in excess of the state TEL limit in any fiscal
year if the increase over that limit is submitted to the voters of the state
in the form of a referendum at a general election held prior to or during
that fiscal year, and the voters approve the same. 1 In New Jersey, a
local government may exceed its YEL limit in any year for non-
emergency purposes either (a) by the same procedure governing emer-
gency appropriations, or (b) with local voter approval at an election. 2

Both state approval in the manner prescribed for emergency appro-
priations, and local voter approval, are required in Nevada for a
locality to exceed its TEL limit for a period not exceeding two years for
nonemergency purposes in any year.3 One or the other procedure by
itself suffices for authorizing such action for a one-year period by local
governments in Colorado. 4 For one year only at a time, local govern-
ments of Nebraska and Washington may exceed their TEL limits for
nonemergency purposes if that action is approved by local voters at an
election. 5

Raising TEL Limit for More than Two Years. At least nine states with
TEL controls at the state level, local level, or both, provide procedures
whereby the TEL limit may be raised either permanently, or for
extended periods of time (Calif., Fla., Ky., Mich., Minn.,Ore., Tenn.,
and Wis.; and Montgomery County in Md.). All of these jurisdictions
but Tennessee require voter approval of such action.

The NTLC Model TEL provides that in any year the per capita
expenditures of the state, or of a local unit of government, may not
raise the prior year’s such expenditures by more than the rate of
increase in the CPI, unless a majority of the voters of the respective
I. N J. R.S.A., s. 52:9H
2. NJ. R.S.A . s. 40A4-45.3.
3. Nev. Stats, of 1979. c, 593, s. 14
4 Colo Rev. Stats., s 29-1-302.
5. Neb laws of 1979, S B 285, s. 18; Rev. Code of Wash., s. 84.55,050,
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jurisdictions shall approve a different expenditure level. 1 Evidently,
the latter new level could be stated as either a permanent or temporary
change. If the former, future increases in expenditures would be con
trolled from that base.

California’s Gann Amendment, applicable to both state and local
governments, permits them to change their TEL limit for a period not
exceeding four years, with the approval of their respective electorates.
Unless the new limit is extended for another four years or less with
voter approval, it lapses, and the TEL computation of the limit on
annua! “appropriations subject to limitation” is resumed on the basis
originally mandated by the Gann Amendment. 2

The limitation upon Michigan state tax revenues, under that state’s
constitutional TEL, may be changed only by a constitutional amend-
ment ratified by the state electorate.3 And without local voter approv-
al, Michigan local governments may not (a) increase their full-value
local property tax rate, (b) increase the rates of any other local taxes in
effect when the Headlee Amendment was ratified in 1978, and (c)
impose any new local tax after that date, except as may be necessary to
pay debt and other contractual obligations outstanding on that date.4

In respect to Oregon, reference has already been made to (a) its state
constitutional provision requiring voter approval to increase state or
local property tax levies by more than 6% in a year and to establish a
new property tax base, and (b) its statute requiring such voter approval
of a change in local government operating budget tax levies to a level
higher than “30% Plan” TEL limits. 5

In the two states of Florida and Wisconsin, local governments may
not alter the base against which their TEL limitation is computed, or
the percent ofincrease in local taxation fixed by that TEL, except upon
a favorable vote of their electorate in response to a proposal placed on
the local ballot by the governing body of the locality. 6 On a like basis,
Wisconsin also requires voter approval of measures to increase the
maximum level of the state property tax. 7 Where the ceiling on local

1. National Tax Limitation Committee, Amendment to Control Spending and Taxes by Local L
Government and the State. 1977, ss. 1 and 111.
2. Calif. Const., Art. XIII B, s. 4.
3. Mich. Const., Art. IX, s. 26; Art. XII, s. 1-3. In Michigan, constitutional amendments may be proposed by
(a) voter initiative petition, (b) a state constitutional convention, or (c) concurrent two-thirds affirmative
majority votes of the two branches of the slate legislature.

4. Ore. Const., Art. XI, s. 11(2).
5. Ore. Laws of 1979, c. 241, ss. 24, 25 and 28.
6. Fla. Stats., s. 200.066; Wis. Slats., ss. 60.18, 61.46. 62.12, 70.62, and 121.90-121.93.
7- Wis. Stats., s. 70.58.
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tax revenues or spending is fixed by provision of a home rule charter,
as in Montgomery County, Maryland, a charter amendment approved
by the local voters is necessary to raise the TEL limit permanently.

Local government units in Kentucky, 1 and counties and municipali-
ties in Minnesota, 2 may, by vote of their governing bodies, establish
new local property tax limits, which must be submitted to the voters for
approval only if so required by a referendum petition filed by the
requisite number of legal votes under state laws pertaining to such
referenda. In the instance of Minnesota school districts, the school
board may also place a proposed increase on the school district ballot
on its own motion. 3

Alone among the TEL jurisdictions, Tennessee’s Legislature may, in
any year, authorize state appropriations in excess of its TEL limit,
thereby setting a higher base against which appropriations in future
years are computed, without voter approval. The Tennessee Constitu-
tion requires only that this must be accomplished through a statute
“containing no other subject matter ... (and setting forth)... the dollar
amount and the rate by which the limit will be exceeded.”4 Such a
measure is subject to a gubernatorial veto. Tennessee’s Constitution
contains no initiative or referendum procedures for voter use at the
state level.

Reserve Fund Requirements
The NTLC Model TEL authorizes a state legislature to establish a

“budget stabilization fund” into which state revenues received in excess
of the slate spending limit in any year may be paid for use in any future
year when state revenues fall short of the spending limit for the latter
year. Sums available in that fund could be used for debt service
purposes, tax refunds, property tax reductions, lowering the rates of
other taxes, and “other purposes not incompatible with the spending
limits” prescribed by the model constitutional provision. s

California’s Gann Amendment allows the state and local govern-
ment to establish “contingency, ... unemployment, reserve , retire-
ment, sinking fund, trust or similar funds,” into which may be paid
sums raised each year from “appropriations subject to limitation.”
Withdrawals, transfers, or other payments from these funds do not

K R S. ss. 68,248. 112.023 and 1.12,0:
Minn. Stats. Ann., ss 275.50 and 275.53.

d.
4. Tcnn. Const , Art. 11, s. 24

A me minNatli C Local UniiSr:to

d the VII.
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constitute such “appropriations subject to limitation” and are, hence,
outlays outside the TEL limits of thosejurisdictions. The uses to which
deposits in these funds may be put are not enumerated by the Gann
Amendment, beyond the implications of the titles of certain of these
funds. 1

Colorado’s statutory state TEL authorizes the Legislature to ear-
mark 4% of the annual revenues of the state genera! fund for "unre-
stricted general fund year end balances,” the uses of which are not
regulated by that statute.2 Similarly, the statutory state TEL of Utah
permits the legislature of that state to appropriate annually to state
“unappropriated fund balances,” outside the state TEL limit, a sum
not exceeding 2% of the amount of state appropriations in the prior
fiscal year; however, expenditures from those balances in any year fail
within the TEL limit applicable thereto. 3 Local governments of Utah
may maintain and expend unappropriated fund balances as otherwise
provided by law. 4

Disposition of Surplus Revenues
State Revenue Surpluses. The Model TELs of the ALEC 5 and

NTLC,* and the constitutional and statutory TELs of eight TEL states,
make specific provision for the disposition of state revenues received in
excess of the prescribed TEL limit (Calif., Colo., Hi,, La., Mich., Ore.,
Utah, and Wash.). 7 The two Model TELs, and the TEL provisions of
three of these eight states, expressly require that such excess revenues
be deposited in a state tax surplus or other special reserve fund,
variously named, to be used only for the purposes enumerated in the
TEL (Colo., La., and Ore.); the establishment of such a stale fund is

not specifically called for by the TELs in those remaining states, but
some form of segregated accounting is inescapable as the uses of the
surplus revenue are restricted (Calif., Hi., Mich., Utah, and Wash.)

The NTLC Model TEL limits the use of annual state revenue
surpluses to (1) the reduction of real property taxes, (2) refunds and

I Calif Const., Art XHI B, S. 5
2. Colo. Rev. Stats., s. 24-75-201.1
3. Utah Code Ann., s. 59-27-6.
4. Ibid.
5. American Legislative Exchange Council, Mode! Tax Limitation Amendment, 1978, s. 1(B)
6 National lax Limitation Committee, Amendment to Control Spending and Taxes by Ixua! Units of
(jovernment and the State. 1977, s. VII.
7 Calif. Const , Art XIII B, s. 2; Colo Rev. Stats., s. 24-75-201.1; Hi. Const., s. 6; La Rev. Stats.,litle47.ss
5008-5010; Mich. Const., Art. IX. s. 26; Ore. I.aws of 1979, c. 241, s. 30; Utah Code Ann , s 59-27-6; Wash,
Initiative 62 of 1979, s. 7.
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reductions of other taxes. (3) debt retirement, (4) the building up of a
budget stabilization reserve for use in years when state revenues fail to
reach the state expenditure limit, and (5) “other purposes not incom-
patible” with the TEL spending limit. This is the largest enumeration of
allowable TEL uses of a state revenue surplus in any fiscal year.

The ALEC Model TEL, and the TEL provisions of five of the eight
states in this group, permit state revenue surpluses arising under their
TELs in any year to be used only for state tax refunds or credits (Hi,,
La., Mich., Ore., and Utah). Thus, the TEL provisions of Hawaii’s
Constitution mandate that

Whenever the state genera! fund balance at the close of each
of two successive fiscal years exceeds five percent of general
fund revenues for each of the two fiscal years, the legislature in
the next regular session shall provide for a tax refund or tax
credit to the taxpayers of the State, as provided by law. 1

More elaborately, Oregon’s statutory TEL specifies the return of
state general fund revenue surpluses to taxpayers by means of tax
credits determined on the following basis:

(!) As soon as practicable after adjournment sine die of the
regular session of the Legislative Assembly, the Executive
Department shall report to the Emergency Board the estimate
as of July 1 of the first year of the biennium of General Fund
revenues that will be received by the state during that bienni-
um. The report shall contain the estimated revenues from
corporate income and excise taxes separately from the estimat-
ed revenues from other Genera! Fund sources. The executive
Department may revise the estimate if necessary following
adjournment sine die ofany special or emergency session of the
Legislative Assembly.

(2) As soon as practicable after the end of the biennium, the
Executive Department shall report to the Emergency Board, or
the Legislative Assembly if it is in session, the amount of
General Fund revenues collected as of the last June 30 of the
preceding biennium. The report shall contain the collections
from corporate income and excise taxes separately from other
sources.

Hi. Const.. Art. VII, s. 6
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(3) If the revenues received from the corporate income and
excise taxes during the biennium exceed the amounts estimat-
ed to be received from such taxes for the biennium by two
percent or more, the total amount of that excess shall be
credited to corporate income and excise taxpayers in a percent-
age amount of corporate excise and income tax liability as
determined under subsection (5) of this section. However, no
credit shall be allowed against tax liability imposed by ORS
317.090.

(4) If the revenues received from Genera! Fund revenue
sources, exclusive of those described in subsection (3) of this
section, during the biennium exceed the amounts estimated to
be received from such sources for the biennium by two percent
or more, the total amount of that excess shall be credited in a
percentage amount of income tax liability as determined under
subsection (5) of this section.

(5) If there is an excess to be credited under either subsection
(3) or (4) of this section, or both, on or before October 1,
following the end of each biennium, theExecutive Department
shall determine and certify to the Department of Revenue the
percentage amount of credit for purposes of subsection (3) or
(4) of this section. The percentage amount determined shall be
a percentage amount to the nearest one-tenth of a percent that
will distribute the excess to be credited to either the corporate
excise and income taxpayers or personal income taxpayers for
taxable years beginning in the calendar year during which such
excess is determined. The credit shall be computed after the
allowance of any credit allowed or allowable under ORS chap-
ter 316, 317 or 318, whichever may be applicable, and before
the application of estimated tax payments, withholding or
other advance tax payments. 1

The TEL law of Utah directs that surplus state revenues realized in
any fiscal year be used for tax refunds to taxpayers, and the reduction
of state taxes, in the following fiscal year, but does not go into detail as
to how this is to be done. It requires the Utah Legislature to review
state taxes each year, and to make such changes in their rates and bases

I Ore. Laws of 1979, c. 241. s. 30.
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as may be necessary to prevent state revenues subject to limitations
from exceeding the TEL ceiling in the upcoming fiscal year.

The TEL statute of Washington provides only that state revenues
received in any fiscal year in excess of the TEL limit shall be carried
over to become part of the total state revenue subject to limitation in
the next fiscal year. Hence, the carry-forward of that surplus serves to
reduce the state tax revenue subject to limitation which may be raised
in the latter fiscal year.

California’s constitutional TEL article, applicable to both the state
government and local units of government, commands that any such
taxing jurisdiction experiencing a surplus in its revenue (i.e., revenue in
excess of appropriations subject to limitation) in any fiscal year shall
return that surplus to its taxpayers within the next two fiscal years, by
means of revisions of tax rates and fee schedules. 1

Local Government Revenue Surpluses. Few TEL provisions regard-
ing the disposal of local government surpluses have been reported to
the Legislative Research Bureau, beyond the above-cited California
provision, and Utah’s local government TEL law which requires locali-
ties whose tax revenues exceed their TEL limit in any fiscal year to use
the resulting surplus for tax rebates or tax reduction in the following
fiscal year. 2 Minnesota statutes limiting school district use of the
property tax require the amount of excess school property lax rev-
enues realized in one fiscal year to be deducted from the amount of
property taxes which the school district may levy in the ensuing fiscal
year; the prior year surplus is carried forward into the new fiscal year in
this process. 3

Evidently, few states with local government TELs have felt the need
to legislate therein on the disposition of local government annual
revenue surplus, as the permissible uses of local revenue surpluses have
long been regulated under the conventional local government finance
laws of such states.

All 15 states with state TELs have constitutional or statutory provi-
sions prohibiting state expenditures in excess of state revenues in any
year, except in certain specified situations (Ariz., Calif., Colo., Hi.,

Balanced Budget Requirements

Calif Const Art Xlllß,

Utah Code Ann . s. 59-27-6.
3. Minn. Stats. Ann., s. 275-125(15).
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K.y., La., Mich., Nev., N.J., Ore., R. 1., Tenn., Tex., Utah, and Wash.). 1

In the instance of one of these states Hawaii that balanced budget
requirement is incorporated into the TEL article of the state constitu-
tion.2

By limiting allowable state revenues, taxes, appropriations, and
expenditures, TELs reinforce the intent of balanced budget provisions
of a state constitution by confronting state fiscal planners with a
greater stimulus to tailor their budget proposals appropriations to the
revenues available under the TEL. The initial responsibility for hold-
ing outlays within “capped” revenues thus falls on the executive
branch. Less latitude is allowed to the Governor to propose spending
to the legislature which manifestly exceeds available revenues, while
leaving to the legislature the unpopular task of balancing the budget by
increasing taxes or alternatively, by reducing appropriations favored
by active interest groups.

Intergovernmental Transfers of Functions or Costs. The NTLC
Model TEL provisions applicable to state governments, local govern-
ments, or both, in eight states provide for an adjustment to the allowa-
ble level of state or local revenues, taxes, appropriations, or expendi-
tures to reflect transfers of governmental functions and expenditure
liability among levels of government, or among units of government at
the same general level (Ariz., Calif., Mich., Minn., N.J., Utah, Wash,,
and Wis.).

Thus, the NTLC Model TEL ordains that —

If by order of any court or by legislative enactment, the
responsibility for funding a program or programs is trans-
ferred from one level of government to another subsequent to
the adoption of this amendment, it is the intent and objective of
this amendment that the expenditure limit (tax limit) of the
transferring jurisdiction be reduced and that the expenditure
limit (tax limit) of the transferee jurisdiction be commensurate-

Intergovernmental Finance Provisions

I Ariz. Const.. Art. IX, s. 5; Calif. Const..Art. IV, s. I2A; Colo. Const., An. X. s. 16 and An. XI, s. 3, Hi
Const., An. VII, ss. 5 and 8; Ky. Const , ss. 49-50. and K.R.S., s. 45.040; l.a. Const., Art. VII, s. I0B; Mich
Const., Art. V. ss. 18 and 20, and An. IX, s. 28; Nev. Const.. An. IX, s. 2.and Nev. Rev. Stats., ss. 353.205and
353.235; N.J. Const.. Art. Vlll, s. 11, parts 2-3; Ore. Const., An. IX, ss. 2 and 6. and Ore. Rev. Stats., ss.
291.216 (2) and 291.254; R.l. Const., Amend. An. XXXI; Tenn. Const., Art. 11, s. 24; Tex. Const., Art. 111,s. 49;
Utah Const., Art. XIII, s. 9 and Art. XIV, s. I; Rev Code of Wash., ss. 42.88.050 and 43.88.110.

Hi. Const., Art. VII, s. 8.
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ly increased, and that no net increase occur in the expenditures
therefor by virtue of such transfer. 1

More precisely, the TEL provision of Arizona’s Constitution spells
out those requirements in respect to intergovernmental functional and
cost transfers:

In order to permit the transference of governmental func-
tions between the federal and state governments and between
the state government and its political subdivisions without
abridging the purpose of this section to limit state spending to a
percentage of total personal income, the legislature shall pro-
vide for adjustments by the economic estimates commission of
the appropriation percentage limitation of total personal in-
come consistent with the following principles;

1. If, by order of any court or by legislative enactment, the
costs of a program are transferred from a political'subdivision
of this state to the state, the appropriation percentage limita-
tion may be commensurately increased provided the tax rev-
enues of the affected political subdivisions are commensu-
rately decreased.

2. If, by order of any court or by legislative enactment, the
costs of a program are transferred from the state to a political
subdivision of this state, the appropriation percentage limita-
tion shall be commensurately decreased, and the tax rates of
the political subdivision may be commensurately increased ...

3. If the costs of a program are transferred from the state to
the federal government, the appropriation percentage limita-
tion shall be commensurately decreased.

4. The adjustment provided for in this section shall be made
in the first fiscal year of transfer or operation. Such adjustment
shall remain in effect for each subsequent fiscal year. 2

Essentially the same requirements are found, in greater detail, in
New Jersey’s state TEL law re adjustments to the state expenditure
limit to accommodate transfers of costs and functions in either direc-
I. National Tax l imitation Committee, Amendment to Control Spending and Taxes by Local Units oj
Government and the Stare, 1977, s. VIII.

Ari/. Const., Art. IX
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tion between the state and local governments. 1 Similar provisions
appear in the state and local TEL statute of Utah, which also regulates
such interlocal transfers of functions. 2 The Gann Amendment of Cali-
fornia, applicable to both state and local governments, ventures far-
ther than the foregoing to cover also transfers of governmental func-
tions to private entities.3

The statutory state TEL of Washington requires the state tax rev-
enue limit to be increased or decreased, as the case may be, by the “dol-
lar amount” of the cost of any “federal or taxing district program”
transferred to or from the state.4

More restrictively, the constitutional TEL of Michigan, which pro-
hibits the state from shifting tax burdens to localities, 5 provides that

If responsibility for funding a program or programs is trans-
ferred from one level of government to another, as a conse-
quence of constitutional amendment, the state revenue and
spending limits may be adjusted to accommodate such change,
provided that the total revenue authorized for collection by
both state and local governments does not exceed that amount
which would have been authorized without such change.

The TEL provisions of the Michigan Constitution are silent on the
subject of interlocal transfers of functions and programs. However,
insofar as such a transfer necessitates the levying of new or increased
taxes by any local unit of government, the latter measure will require
the approval of that locality’s electorate. 6

The statutory TEL provisions applicable to local governments of
Minnesota and Wisconsin require those localities to adjust their TEL
limitation upward or downward to reflect transfers of functions, pro-
grams or costs to, from or among them, as the case may be. 7

State Aid Floor. The TELs of two states follow the example of the
NTLC Model TEL which forbids the state to reduce the level of its
payments to local governments, as a fraction or percentage of total
state revenues or spending, below the level in effect when the TEL was

I N.J, R.S.A., ss. 52 9H-8 and 52:9H-9.
2. Utah Code Ann., ss. 59-27-7 and 59-27-8,
3, Calif. Const., Art. XIII B, s. 3.

4- wash. Initiative 62 of 1979, s. 6(3),
5. Mich. Const., Art. IX, s. 25.
6. Mich. Const., Art. IX, s. 31.

7. Minn. Stats. Ann., s. 275.52(4)(b); Wis. Stats., ss. 60.18, 60.46. 62.12 (4), and 70.62.
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first established. Thus, the statutory state TEL of Washington man-
dates that

That proportion of state tax revenue which consists of direct
state appropriations to taxing districts taken as a group shall
not be decreased below that proportion appropriated in the
biennium immediately preceding the effective date of this act;
Provided, This proportion shall be decreased in any fiscal year
only if: (a) the legislature decreases the state tax revenue limit
for that fiscal year by an amount equal to the dollar amount of
any decrease in direct state appriations to taxing districts taken
as a whole; or (b) the state tax revenue limit has been increased
under... this act and the decrease of the proportion is com-
mensurate with the increase in the state tax revenue limit. 1

Michigan’s Headlee Amendment specifies that
The proportion of total state spending paid to all units of

local government, taken as a group, shallnot be reduced below
that proportion in effect in fiscal year 1978-79.. . 2

The State is hereby prohibited from reducing the state fi-
nanced proportion of the necessary costs ofany existing activi-
ty or service required of units of local government by state law. 3

The above provision is ambiguous as to what is meant by an
“existing” activity or service, and this has been a source of difficulty for
Michigan authorities. If an “existing” activity or service of localities
aided financially by the state were only those in being on the effective
date of the Headlee Amendment (December 22, 1978), then those
individual activities and services are guaranteed their respective levels
of state financial support prevailing on that date. If the word “existing”
is also construed to be prospective, new state subsidies authorized in
future years in respect to local government-administered programs
would be arguably irreducible.

Changing TEL Limit to Reflect Changes in Amounts ofFederal and
State Aid. TEL provisions of at least four states authorize adjustments
to state or local TEL limitations, or both, to reflect increases or
reductions in federal or state aid (Calif., Nev., Utah, and Wis.).

1. Wash. Initiative 62 of 1979. s. 6(2).
2. Mich. Const.. Art. IX, s. 30.

3. /hid., s. 29.
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California’s Gann Amendment deals with this matter indirectly.'
The “proceeds of taxes,” appropriations from which the state and local
governments are subject to TEL restraints, do not include “federal
subventions.” Hence, an increase in federal aid to the state or any of its
political subdivisions has no effect upon the TEL ceiling of the recip-
ient government. However, if a decrease in federal aid results in a
“transfer” of “financial responsibility” for providing a service from the
federal government to the state government or to local governments in
California, under circumstances in which the state or locality lack an
option to discontinue or downgrade that service, the state or locality
may appropriate money outside its TEL limit for the continuance of
the service at mandated levels. 2 State aid paid to a locality comprises
part of the latter’s “proceeds of taxes,” appropriation of which is
subject to limitation. 3 If that state aid is expanded or contracted, the
locality’s “proceeds of taxes” increase or decrease accordingly. 4

The Local Government Finance Law of Nevada authorizes, but does
not require, local government units to increase or decrease the amount
of their authorized spending under local TEL provisions, by the
amount of increases or decreases in their revenues resulting from
enactments of the state legislature. s

By implication, the TEL law of Utah empowers local governments
to increase their annual revenue limits commensurately if a reduction
in state aid is not accompanied by an appropriate reduction in the
“responsibility” of the localities for the program or service to which the
state aid relates. 6 As to federal aid aspects, that law further ordains
that

If a program or service administered by the state or a local
governmental unit and totally or partially funded by the feder-
al government ceases to be funded by the federal government,
the legislative body of the unit of government may by majority
vote elect to fund the entire program or service, and theappro-
priations or revenue limit shall be increased by the amount of
the federal funding obtained in the last year of federal funding. 7

1. Calif. Const., Art. Xlil B, s, 8.
2. Ibid., ss. 3(a) and 9(b).

3. Ibid., s. 8(c).

4. Ibid.
5. Nev. Rev. Stats., s. 254.599,
6. Utah Code Ann,, s. 59-27-7

Ibid., s. 59-27-
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Wisconsin statutes allow local governments to adjust their local
property tax levy ceilings to reflect (a) increases or decreases in their
state shared revenues and (b) decreases in their federal revenue sharing
receipts. 1

Contingent Federal Tax Reductions. The single State of Arizona
includes in the TEL article of its constitution a provision requiring
that

If federal taxes are reduced on condition that the state
increase ... (its)... expenditures by an amount equivalent to
the federal reduction, the appropriation percentage limita-
tion ... (for expenditures financed from state tax revenues)...
may be increased by such amount. 2

A similar provision appeared in Governor Ronald Reagan’s unsuc-
cessful Proposition 1 in California in 1973.3

The Model TELs of the ALEC and NTLC, and the constitutions or
statutes, or both, of at least seven TEL states, currently impose restric-
tions upon the enactment of state laws which impose additional finan-
cial burdens on political subdivisions of those states (Calif., Fla., Hi.,
La., Mich., Tenn., and Wash.). The scope of this restriction varies from
one jurisdiction to another.

The ALEC Model TEL confines its limitation to public personnel
matters:

No law requiring increased expenditures for wages, hours,
working conditions, pension and retirement benefits, vacation,
or sick leave benefits of political subdivision employees shall
become effective until approved by ordinance enacted by the
governing authority of the affected political subdivision or
until the legislature appropriates funds for the purpose to the
affected political subdivision and only to the extent and
amount that such funds are provided. 4

A substantially identical provision is included in the Constitution of
Louisiana, which has a statutory state TEL. However, the Louisiana

State-Mandated Local Government Programs and Expenditures

I Wis. Stats., ss. 60.18, 60.46, 62.12 (4) and 80.62; Laws of 1977, c, 29.
2. Ari?. Const.. An. IX, s. 17 (4).

3. Calil Initiative Measures of November 1973, Proposition I. s. 10 (e).

4. American Legislative Exchange Council. Model Tax-Limitation Amendment. 1978, s. I (C).
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constitutional provision exempts school boards from its coverage. 1

More broadly, the NTLC Model simply forbids the state to impose on
local units of government new programs or increased levels of service
under existing programs unless the costs thereof are paid by the state. 2

On this score, the constitutional TEL of California reaches not only
legislative enactments, but state administrative regulations as well, on
this basis:

Whenever the legislature or any state agency mandates a new
program or higher level of service on any local government, the
state shall provide a subvention of funds to reimburse such
local government for the costs of such program or increased
level of service, except that the Legislature may, but need not
provide such subvention of funds for the following mandates:

(a) Legislative mandates requested by the local agency affect-
ed.

(b) Legislation defining a new crime or changing an existing
definition of a crime; or

(c) Legislative mandates enacted prior to January 1, 1975,
or executive orders or regulations initially implementing legis-
lation enacted prior to January I, 1975.3

Florida’s local government TEL statute is supplemented by an
“economic impact” law which imposes procedural rather than strong
substantive restraints upon the enactment of laws adding to local
government costs:

Estimates of economic impact. Prior to the enactment of any
general or special law, each house of the Legislature shall
consider the economic impact such legislation will have upon
the public and upon the agencies of government assigned to
implement or enforce such legislation. For purposes of this
section, economic impact shall be defined as in paragraph
120.54 (2)(a). No general or special law shall be declared invalid
for failure to comply with the provisions of this act. 4

General laws affecting local financing. (1) Any general law,
enacted by the Legislature after July 1, 1978, which requires a
municipality or county to perform an activity or to provide a

!■ La. Const., Art. VI, s. 14.
2. National Tax Limitation Committee, Amendment to Control Spending and Taxes by Local Units of
Government and the State. 1977, s. 11.
3.Calif. Const., Art. XIII B. s. 6.
4. Fla. Stats. Ann., s. 11.075; Laws of 1976, c. 76-276. s. 3; Laws of 1979. c. 79-400 s. 1
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service or facility, which activity, service, or facility will require
the expenditure of additional funds, must include an economic
impact statement, as defined in s. 11.075, estimating the
amount sufficient to cover the total cost to municipalities and
counties to implement such activity, service, or facility and
must provide a means to finance such activity, service, or
facility. Additionally, any general law which grants an exemp-
tion or changes the manner by which property is assessed or
changes the authorization to levy local taxes must provide a
means to finance such exemptions or changes. Such general
law shall provide a means to finance the ongoing cost for those
municipalities and counties which are providing the activity,
service, or facility on the effective date of such law. Except that,
where the Legislature determines that a general law serves both
state and local objectives, it means to partially finance such
activity, service, or a facility may be provided by the Legisla-
ture. The means of financing such activity, service, or facility
may be through remission of additional funds of the state to
said municipality or county, through specific authority granted
the municipality or county to levy a special tax therefor, or
through other sources provided by such law. If financing is
provided by means other than the levy of a special tax, the
method of financing shall bear a reasonable relationship to the
actual costs of performing the activity or providing the service
or facility, and shall not reduce, supplant, or adversely affect
other state or federal revenues shared with or granted to mu-
nicipalities or counties. No subsequent legislation shall be
deemed to supersede or modify any provision of this act,
whether by implication or otherwise, except to the extent that
such legislation shall do so expressly; reasons for legislative
deviation from this section shall be stated with particularity in
the preamble of the act.

(2) This act shall not apply to any general law under which
the required expenditure of additional local funds is incidental
to the main purpose of the law. 1

As amended in 1978 upon recommendation of a popular constitu-
tional convention, the Constitution of Hawaii provides that

/hid., s. I 1.067; Laws of 1978, c. 78-274, ss.
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... If any new program or increase in the level of service
under an existing program shall be mandated to any of the
political subdivisions by the legislature, it shall provide that the
State share in the cost. 1

It should be noted that this language does not require the state to pay
the whole cost of new or expanded state-mandated programs.

Similarly, the “local mandates” clause of Tennessee’s constitutional
TEL says only that “No law of general application shall impose in-
creased expenditure requirements on cities or counties unless the
General Assembly shall provide that the state share in the cost.” 2 The
Attorney General of Tennessee has ruled that this provision requires
the state to assume a “reasonable portion” of the costs of such state
mandates, but is not obligated to share the costs of programs in which
local participation is optional.

The Headlee Amendment of Michigan states that
... A new activity or service or an increase in the level of any

activity or service beyond that required by existing law shall
not be required by the Legislature or any state agency of units
of local government, unless a state appropriation is made and
disbursed to pay the unit of local government for any necessary
increased costs. The provision of this section shall not apply to
costs incurred pursuant to Article VI, Section 18... (which
relates to the salaries of judicial personnel)...3

Washington’s state TEL statute merely requires that the“legislature
shall not impose responsibility for new programs or increased levels of
service under existing programs on any taxing district unless the
districts are reimbursed for the costs thereof by the state.” 4

Debt Limitation Provisions

A few TELs include restrictions upon borrowing by the jurisdiction
subject to their limits on revenues, taxes, appropriations, or expendi-
tures, such debt limitations being viewed as a measure to prevent
circumvention of the TEL ceiling via loan financing. Thus, the NTLC
Model TEL restricts the state and local use of proceeds of loans to the
financing of capital improvements, and forbids borrowing by these
1. Hi. Const.. Art. VIII, s. 5.
2. Tenn. Const., Art. 11, s. 24.

Mich. Const., Art. IX, s. 29.
4. Wash. Initiative 62 of 1979, s. 6 (I
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governments to pay operating expenses. 1 Hawaii’s Constitution allows
the state to incur debt for operating and capital improvment purposes
under tightly regulated conditions which, among other things, limits
indebtedness chargeable against the states general fund to (a) 20% of
theaverage of general fund revenues in the three fiscal years immediate-
ly preceding such borrowing, until June 30, 1982, and (b) to a lower
18%% such ratio in the years thereafter. 2 The TEL provision of Tennes-

see’s Constitution requires that
... Expenditures for any fiscal year shall not exceed the

state’s revenues and reserves, including the proceeds of any
debt obligation, for that year. No debt obligation, except as
shall be repaid within the fiscal year of issuance, shall be
authorized for the current operation of any state service or
program, nor shall the proceeds of any debt obligation be
expended for a purpose other than that for which it was
authorized.. .

3

The constitutions of theremaining 13 states with state TELs regulate
the power of their legislatures to incur indebtedness, and prescribe a
state debt limit (Ariz., Calif., Colo., Ky., La., Mich., Nev., N.J., Ore.,
R.L, Tex., Utah, and Wash.). That state debt limit is specified as an
absolute dollar amount in seven of these 13 states (Ariz., Calif., Colo.,
Ky., Ore., R.L, and Tex.). Another three states of this group follow the
example of Hawaii above in limiting new state borrowing in any fiscal
year to a given percentage of total state tax revenues (La., Mich., and
Wash.), while a fourth state expresses its ceiling on new state borrow-
ing in a fiscal year to a percentage of the total amount of general
appropriations for that year (N.J.). Manifestly, in the instances of
Hawaii and these latter four states, the state TEL controls new state
borrowing via its ceiling on state revenues or expenditures, as the case
may be. Finally, two TEL states express their constitutional ceiling on
state borrowing as a percentage of the value of all taxable property in
the state (Nev. and Wash.).

The constitutions of six of the 15 states with state TELs permit the
state debt limit to be exceeded (with certain exceptions) only with the
approval of the voters of the state at a state election (Calif., Colo., Ky.,

1. National Tax Limitation Committee, Amendment to Control Spending and Taxes by Local Units of
Government and the Stale. 1977. s. V.

Hi Const., Art. VII,

Tcnn. Const.. Art. 11
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N.J., R.1., and Wash.). And two states, including one of the foregoing,
allow no new state indebtedness (with certain exceptions) to be created
without such voter consent (Mich, and Wash.).

A review of constitutional provisions of these 15 states with state
TELs uncovered no instance, other than that of Tennesse, wherein the
use of the borrowing power of the state is restricted to capital outlay
purposes and borrowing for spending purposes is barred. Many of
these state constitutions contain enumerations of the purposes for
which indebtedness may be incurred by the state, but borrowing for at
least some “operating” purposes is included within the constitutional
authorization. Thus, Louisiana’s Constitution allows the state to bor-
row money for purposes of capital outlay, the refunding of the state
debt, and to meet expenses incurred for defense, the suppression of
insurrection, and natural disaster relief; and state borrowing for any
other purpose may be authorized by a statute enacted by two-thirds
affirmative majority votes in each branch of the Louisiana Legislature,
and ratified by the voters of Louisiana at a state election. 1

As a rule throughout all 20 states with local TEL provisions, bor-
rowing by local governments is tightly regulated by the state constitu-
tion, 2 state laws, 3 or local home rule charters, or some combination of
the foregoing.
Other TEL Provisions

Changing TEL Limit to Event of Creation or Alteration of Local
Government Unit. Of the 20 states with local government TELs, at
least eight states have made specific provision therein for the alteration
of the TEL limits of local units of government which are the subject of
geographical changes resulting from annexation, consolidation with
other municipalities, districts or counties or the ceding of territory, or
which are disincorporated (Ariz., Calif., Fla., Ky., Minn., Neb., Ore.,
and Wash.).4

The TEL article of California Constitution provides, in fine, that
when the financial responsibility for providing a service or services is
transferred from one local government unit to another “whether by
annexation, incorporation or otherwise,” the appropriations limit of
the transferee local government shall be increased by such reasonable

I- La. Const., Art. VII, s. 6.
2. Ariz., Calif., Colo.. Fla., Ky., Md., Neb., N.M., Wash., and Wis.
3. Calif., Colo., Del.. Fla., lowa, Ky., Me., Md.. Mass., Mich., Minn., Neb., Nev., N.J., Ore., and Utah.
4. Ariz., Rev. Stats., s. 42-305.01; Calif. Const., Art. XIII B, s. 5; Fla. Stats., s. 200.066; K.R.S., s. 132.010;
Minn. Stats. Ann., ss. 275.52 (4)(c) and 275.54; Ore. Const., Art. XI. s, II; Rev. Code of Wash., ss. 54.55.020 to
84.55.040.
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amount as the local governments involved agree upon, and the appro-
priations limit of the transferor locality must be decreased by that
amount. 1 Arizona’s local government TEL statute authorizes localities
annexing territory to increase their TEL expenditure base by a percent-
age equal to the percentage by which the assessed valuation of all their
taxable property is increased by the annexation.2 Florida’s local TEL
law authorizes localities to adjust their TEL limit toreflect “geographi-
cal boundry changes,” but does not elaborate further on that point. 3

Under Kentucky’s “4% Cap Law,” real property added to the tax rolls
of a local unit of government other than a school district is treated as
“new property” in computing the allowable annual growth of the
property tax levy of the annexing locality under the complex formula
employed by that TEL state.4

Local units of government subject to TEL restrictions in Minnesota
are subject to these provisions:

Any governmental subdivision... (except school districts,
special districts and certain towns)... which has beenrequired
to provide new or expanded services because of annexations,
consolidations, mergers, or new incorporations since 1970may
have its levy limit base increased by an amount not to exceed
the amount required to finance the general operating costs
involved in such services ..

.

5

If all or part of the area included within two or more govern-
mental subdivisions is consolidated, merged, or otherwise
combined to constitute a single governmental subdivision, and
differing limitations upon the amount of tax levy per capita
apply to the governmental subdivisions from which the consol-
idated, merged, or otherwise combined governmental subdivi-
sion was formed, the limitation applicable to the surviving
entity for the purposes 0f... (the TEL law)... shall be equal to
the highest limitation applicable to any one of the constituent
subdivisions prior to the consolidation, merger, or other com-
bination. .

,

A

1 C'iilif. Const., Art. XIII B. s. 3(a).

2. Ari/. Rev. Stats. Ann., s. 42-305.01
3. Fla. Stats., s. 200.066 (I).

4. K R.S., s. 132.010 (8)(9).

5. Minn. Stats . Ann., ss. 275.50 (2) and 275.52 (3)(c)
6. IhiJ.. s. 275.54 (I).
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Oregon’s constitutional TEL governing local property levies man-
dates briefly that

(a) During the fiscal year following the creation of a new
taxing unit which includes property previously included in a
similar taxing unit, the new taxing unit and the old taxing unit
may not levy amounts on the portions of property received or
retained greater than the amount obtained by adding six per-
cent to the total amount of tax lawfully levied by the old taxing
unit on the portion received or retained, exclusive of
amounts. .. (levied to pay indebtedness and voter approved
spending outside the TEL limits) in any one of the last three
years in which such a tax was levied.

(b) During the fiscal year following the annexation of addi-
tional property to an existing taxing unit, the tax base of the
annexing unit... under ... this section shall be increased by an
amount equal to the equalized assessed valuation of the tax-
able property in the annexed territory for the fiscal year of
annexation multiplied by the millage rate within the tax base of
the annexing unit for the fiscal year of annexation, plus six
percent of such amount... 1

Similar provisions appear in Washington’s local government TEL
statute, which is substantially identical to the above Oregon constitu-
tional provision allowing localities to increase their annual property
tax levy in any year by 6% above their largest such levy in any one of the
three preceding fiscal years. 2

Exempted Local Government Units. Of the 20 states with local
government TELs, 12 exempt certain categories of local government
units from those requirements (Ariz., Calif., Del., Fla., lowa, Mass.,
Minn., N.J., Ore., Utah, Wash., and Wis.).

These exclusions include: (a) school districts in three states (Ariz.,
Fla., and Wash.); (b) special districts other than school districts in four
states (Ariz., Fla., lowa, and Minn.); districts with a 1978 property tax
levy of under 12 1/2 c per $lOO of valuation in California); (c) multi-
county authorities in one state (Fla.); (d) small local government units
in three states (towns and districts of fewer than 2,500 inhabitants in

Ore. Const., Art. XI. s. 11 (4)

Revised Code of Wash., ss. 84.55.020 to 84.55040.
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•l

Massachusetts ; municipalities with a property tax levy of 10c or less
per $lOO of taxable property valuation in New Jersey; municipalities of
fewer than 800 inhabitants in Utah; and (e) all cities in Delaware, cities
of fewer than 750,000 population in lowa, and certain cities in Minne-
sota. In general, where a local government TEL applied only to local
property tax levies or expenditures therefrom units of local govern-
ment supported by revenues other than property taxes are exempted
from the TEL ceiling either explicitly or by clear implication.

Actuarial Soundness of Benefits. The NTLC Model TEL includes a
requirement that

If a local unit of government or the state enacts a law which
provides for future payments of benefits, or if such a law or
laws currently exist, any appropriation made pursuant thereto
shall be adequate to assure such future payments of benefits
when judged by sound or commonly accepted accounting and
actuarial practices. Any citizen of the respective local unit of
government or any citizen of the state, in respect to a state law,
shall have standing to sue to challenge the adequacy of such
appropriation.'

No comparable provision appears in the TEL provisions of state
constitutions and laws examined by the Legislative Research Bureau.
In effect, it would require the full funding of pensions and annuities of
public employees, as well as any benefits paid by the state or locality to
its inhabitants under any form of social insurance program funded in
whole or in part by state “appropriations.”

Permanent vs. Temporary Status of TEL Provision. Of the states
which have TELs applicable to state finance, 11 have such provisions
which are permanent until amended or repealed at a future date,
including six states whoseTEL provisions are incorporated in whole or
in part into their constitutions (Ariz., Calif., Hi., Mich., Tenn., and
Tex.) and five states whose TEL requirements are wholly statutory
(Ky., La., R.1., Utah, and Wash.). Oregon’s state property tax TEL is
incorporated into the state constitution and is thus permanent, while
its statutory TEL controlling general fund spending is established
solely by a statute which will expire at the end of the fiscal year 1981,
unless extended or made permanent by voters of that state in the 1980
state election. The state TEL statutes of the three remaining states are

I National Tax Limitation Committee, Amendment to Control Spending and Taxes by Local Units
Government and the Stale , 1977, s. IV.
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temporary, and are due to expire after the fiscal years indicated:
Colorado (1983), Nevada (1981), and New Jersey (1981).

Among the 13 states with permanent local government TELs are
three where such limitations are included in the state constitution
(Calif., Mich., and Ore.), nine which have such TELs in statutory form
only (Ariz., Colo., Del., Ky., Minn., N.M., Utah, Wash., and Wis.),
and one in which such provisions appear in local home rule charters
(Md.). Of the foregoing states, one (Ore.) also has a temporary statuto-
ry TEL “within” its constitutional local government TEL, said statute
due to expire at the end of 1980 unless continued by the electorate. The
local government TELs of six states, wholly statutory in form, are
temporary, with expiration dates ranging variously from the end of
1979 to fiscal year 1984, unless extended by the state legislature (Fla.,
lowa, Mass., Neb., Nev., and N J.). The local TEL of Saco, Maine, was
repealed by voters of that city in April of 1980.

States using temporary statutory TELs have favored that form as a
cautious approach to tax and spending limitation, which permits the
state or its localities, as the case may be, to feel their way along
experimentally, before committing themselves to a permanent system
of such controls. This policy also makes the continuance of TEL
controls contingent expressly or by implication on continued voter
support thereof.

In response to an inquiry of the Legislative Research Bureau, the
head of the Federal-Provincial Relations Office of the Canadian Gov-
ernment has provided the following summary of tax limitation prac-
tices and policies, and the use of the property tax, in the ten provinces
of Canada, which have been cited in debates among state and local
officials in this country:

First, there are almost no provincial limits on property tax
levies by local governments in Canada. However, this is a
matter of potential importance because local governments in
1980 will derive almost $lO billion from property taxes of

various kinds. The over-all level of property taxes therefore is
exceeded by only one country in the world, i.e., the United
States. However, there appears to be much less diversity in the
level of taxes than in the United States. Hence, there are very
few cases where property taxes reach the onerous levels that

Tax Limitation in the Canadian Provinces
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apply in some parts of the United States. This is likely attribu-
table to various forms of equalization transfers at the federal-
provincial and provincial-local levels and also, to a lesser
degree of municipal fragmentation, particularly in metropoli-
tan areas.

There are two examples that 1 am aware of where some limits
exist on property taxes. First, in the case of British Columbia,

there has been an upper limit on tax rates for many years.
There limits are 30 mills in the case of villages, 40 mills in the
case of towns, and 50 mills in the case of cities and districts,
with the exception of Vancouver where there is no limit. Since
municipalities are allowed to opt for full market value assess-
ments, and since the limitations do not apply to school rates,
the statutory limits do not appear to be ofany practical signifi-
cance.

Of greater interest, perhaps, was a one-yearprogram to limit
tax rate and expenditure increases by municipalities an-
nounced by the Province of British Columbia in its Budget for
the 1979-80 fiscal year. The Budget statement said that“Except
in extraordinary cases, no increases will be permitted in general
municipal mill rates this year and municipal budgets will not be
permitted to increase by more than 5 per cent.” This statement
was not followed by any legislation and was based in part upon
moral suasion. However, 1 understand that it was fairly effec-
tive. Various exceptions to the limits were permitted, but ap-
parently the government actually said no in some cases. This
restraint was not renewed in the 1980-81 budget.

On a related matter, I understand that British Columbia is
bringing forward legislation which will bring limits on surplus
accumulations by municipalities.

A second example of mill rate limitations occurs in the
Province of Quebec where school commissions have been lim-
ited in the property taxes which they may impose to 6% of
their total budget. This limit may be exceeded, but only by a
special vote of ratepayers which cannot cover a period of more
than three years. Property taxes were a major source of rev-
enues for school commissions in Quebec until this year. How-
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ever, the National Assembly of Quebec enacted legislation last
December which produced radical reforms to the system of
local government finance in Quebec. The most important of
these was a measure which, in effect, transferred the school
commissions’ portion of the property tax field to municipali-
ties, accompanied by a parallel restructuring of provincial
grants to these two categories of local governments.

... So far as I know, there is no limit on property taxes in ...

(the Province of Quebec).. . However, there is a province-wide
uniform tax rate for the financing of educational services
which might give that appearance. Municipalities levy addi-
tional taxes of their own at varying rates ...

Finally, there is a strong tradition in Canada to attach as few
conditions as possible to intragovernmental transfers and, by
extension, to limit the extent to which one government imposes
direct controls on another ...'

Further to the above, in 1978, the Province of New Brunswick
adopted a fiscal policy under which annual provincial appropriations
are being held to less than 100% of the growth in the gross product of
the Province’s economy. In addition, the Municipal Assistance Act of
1977 requires local governments to limit the rate of increase in their net
annual local budgets to a rate not greater than the rate increase in
provincial revenues. 2 The local government aid program of the Prov-
ince is based on an equalization formula designed to give a greater
percentage of aid to less prosperous local entities, and to obviate the
need for higher local taxes in contravention of the Municipal Assist-
ance Act expenditure limitation. Health, educational, and social serv-
ices are provided by the Province rather than by its localities, whose
functions are largely property-oriented. 3

Similarly, the Province of Ontario,
with some success, has been

endeavoring to limit its annual provincial spending since 1976 to 97/2%
of anticipated annual provincial revenues, in an effort to avoid new
increases in provincial taxes, with a view to achieving an annual rate of
increase in provincial spending not in excess of the rate of growth in the
I. Letter from the Hon. W. L. Haney, Assistant Secretary to the Cabinet for Federal-Provincial Relations
Operations. May 9, 1980, 3 pp.

N.B. Stats., c. M-19, as revised by Acts of 1977, c, 34.
Letter from Mr. G. B. Hawkins, Director of Municipal Services, N.B, Department of Municipal Affairs,

October 23, 1979. 2 pp.
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provincial gross product. In consequence, the rate of growth in annual
provincial spending has declined from a 1975 level of 17%to a 1979
level of 8%. By means somewhat less direct than those of New Bruns-
wick, Ontario has been pressuring its localities to stabilize local resi-
dential property tax rates, which now average 1 Vi% of market value.
Among the major devices used to promote this policy are liberal local
aid programs, and refundable property tax credits for low income
families and the elderly. 1

Finally, the Province of Prince Edward Island has a highly central-
ized system of tax administration, under which (a) all property valua-
tion for provincial and local property tax purposes is performed by the
Province, with annual updating to reflect replacement costs and infla-
tion, and (b) all property taxes of localities levied at local rates, are
collected for the local government by the Province. The Province pays
such property tax revenues to the local governments regularly on the
basis of the levy without regard to actual collections. The Province
levies a property tax of % of 1% of assessed valuation on non-
commercial property, and such a tax at the rate of 1 Vi% on commercial
property; and this provincial revenue funds 20% of public school costs,
while the balance of 80% is financed from general provincial revenues.
Through these mechanisms, and the provincial budget, the Province
has been able to keep the overall burden of provincial and local
taxation within limits acceptable to its electorate.2

These Canadian practices re provincial funding of educational and
social service costs have been cited by both proponents and opponents
of local property tax limitation in the United States on behalf of their
respective positions. Some of the former justify such limitations, in
part, upon the claim that property taxes should be used solely to pay
for property-related services. And many of the latter argue that state
assumption of educational, health, and welfare costs, to be financed
from nonproperty tax sources, would defuse the “Tax Revolt” by
making it possible to reduce sharply the burden of property taxation
on residential property, a necessity of life.

Caught in between are “home rule” advocates who recognize the
need to ease property tax burdens in their states, but whofear that state
assumption of health, welfare, and public school costs on the scale
found in Canadian provinces and in some of the more highly-central-
I. Letter from Mr. Bernard Jones. Executive Director. Fiscal Policy Divsion, Ont. Ministry of the Treasury
and Economics. November 30. >979, 2 pp.

2. Letter Irom Mr. G. D. Dennis. Deputy Minister of Finance, P.E.I. Department of Finance October 17,
1979. 2 pp.
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ized states of this country (such as Hawaii) will be followed by a loss of
a community voice in those programs. Manifestly, a state or provincial
legislature which must raise state or provincial taxes in order to fund
these activities cannot yield its ultimate responsibility to hold spending
thereon within the limits of state or provincial revenues available
therefor.

In Canada, the electorate relies on the parliamentary system of
provincial legislatures to respond to voter concerns over the adequacy
of provincially administered or funded services in their communities,
and the reasonableness of any constraints placed on local government
revenues and spending.

Property tax rate limits had their origin in the late 19th Century.
Rhode Island pioneered with the first overall limits in 1870, but it was
not until 25 years later that Nevada followed suit. In the interim,
however, several states had established various limits on taxes for
specific functions. While objectives were not always the same, there is
ample evidence to suggest that the limits were initiated in an attempt to
“limit the growth of local governments in the face of proliferating
expenditures for the construction of roads and canals for private
benefit” the stimulus similarly for imposing controls on creating
debt at the same time. 2

Oklahoma in 1907 and Ohio in 1911 were the next to adopt overall
tax rate limits, but it was Oregon in 1916 thatbroke new ground with
its previously-discussed 6% TEL limit on the growth of property tax
levies.

Ohio operated from 1911 until 1921 under what was popularly
referred to as the “Smith one percent” law which originated from the
following constitutional provision:

No property, taxed according to value, shall be so taxed in
excess of one per cent of its true value in money for all state and
local purposes, but laws may be passed authorizing additional
taxes to be levied outside of such limitation, either when ap-
proved by at least a majority of the electors of the taxing

Non-TEL Property Tax Limitations in Other States'
Historical Development

1. This section reprints,with updatingcorrections, excerpts from ChapterII of the Mass. Legislative Research
Council report Voter Approval of Borrowing and Property Taxes , House, No. 5576 of 1979, 57 pp., at pp.
47-55.

U.S. Advisory Commission on Intergovernmental Relations, State Limitations on Local Taxes and Ex-
penditures, Report A-64, Washington,D.C., U.S. Government Printing Office, February 1977,65 pp.;at p. 11.
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district voting on such proposition, or when provided for by
the charter of a municipal corporation. Land and improve-
ments thereon shall be taxed by uniform rule according to
value. 1

One of the purposes for enactment of the law was to raise assess-
ments to full value. It failed to do so and Ohio’s 10-year experiment
with rigid tax limitation was considered a distinct failure. In 1929, a
15-mill limitation was written into the constitution, which was there-

after lowered to 10 mills in 1933 when the relief sought by influential
political forces did not come quickly enough to satisfy them.

Efforts to force reduction in property tax levies were a phenomenon
of the depression in the 1930’5. Sharply declining property values, and
in their wake assessed values, brought equally sharp declines in local
revenues. Stagnating economic conditions spawned tax delinquencies
and with them the threat of even greater difficulties, an intensification
of pressures for strict overall limits to force reduction in property tax
levies. In 1932-1933, Indiana, Michigan, New Mexico, West Virginia
and Wisconsin enacted new overall limits; Oklahoma and Ohio revised
existing restrictions. By 1934, according to one authority, practically
every state had established limitations which set maximum tax rates
for the state, municipalities, and other local taxing districts.2

Massachusetts imposed mandatory ceilings on the property tax
rates of its cities between 1885 and 1913, 3 but retained such mandatory
restrictions for Boston alone after that date. 4 The other cities were
granted home rule authority to repeal such tax rate limits as applied to
themselves, and all did so in due course. The statutory ceiling on
Boston’s tax rate was repealed in 1936. When Massachusetts next
turned to local property tax limitation, it did so on a TEL basis in 1979,
as will be discussed further in the next chapter. s

Current Status of Non-TEL Limits on Local Property Taxation
Currently, all but 14 of the 50 states impose non-TEL forms of

limitations upon the property tax rates or levies of their local govern-
ments, or certain classes thereof, stated as so many mills per dollar, or
I Ohio Const.. Art. XII. s.
2. Caldwell. Charles W., “Recent CaseComments," West Virginia Law Quarterly, Vol. 40 No 1 April 1914,
p. 288n.
3. Mass. Acts of 1885, cc. 178 and 312,

4. Mass. Acts of 1913, c. 719.

5. Mass. Acts of 1979, c. 151
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so many cents or dollars per $lOO or $l,OOO of property values, or as a
pecentage of those values (Ariz., Conn., Hi., lowa, Me., Md., Mass.,
Minn., N.H., N.J., Ore., R.1., Vt., and Va.). In this connection, a
property tax rate limit of 10mills is equal to such a limit of 1%,0r0f$ 1
per $lOO, or $lO per $l,OOO, of taxable property valuations.

Of the 36 states with the above-described non-TEL local property
tax limits, 12also use the same in conjunction with local TEL controls
discussed earlier in this chapter (Calif., Colo., Del., Fla., Ky., Mich.,
Neb., Nev., N.M., Utah, Wash., and Wis.).

The foregoing non-TEL property tax limitations are mandated by
state constitutional provisions, and their implementing statutes, in 20
of the 36 states of this group (Ala,, Ark., Calif., Fla., Ga., Ky,, La.,
Mich., Miss., Mo., Neb., Nev., N.Y., Ohio, Okla., Tex., Utah, Wash.,
W.Va., and Wyo.). In three of these states, the constitutional ceiling is
applied to school property taxes only (Ga.), or to the imposition ot
property taxes to pay levee costs only (Miss.), or only to the taxation of
intangible property by localities (Utah); other limitations placed by
these three states on local property tax rates are wholly statutory.
Statutes alone limit local property tax rates and levies on a non-TEL
basis in the remaining 16 of the 36 states (Alas., Colo., Del., Ida., 11!.,
Ind., Kan., Mont., N.M., N.C., N.D., Pa., S.C., S.D., Tenn., and Wis.).

Property tax rate limits predominate, being favored by 32 of the 36
states (Ala., Ark., Calif., Colo., Del., Fla., Ga., Ida., 111., Ky., La.,
Mich., Miss., Mo., Mont., Neb., Nev., N.M., N.Y., N.C., N.D., Ohio,
Okla., Pa., S.C., S.D., Tenn., Tex., Utah, Wash., W.Va., and Wyo.).
Two more states apply property tax rate limits to some of their
localities, and property tax levy limits to others (Alas, and Wis.). And
the remaining two states employ local property levy limits only (Ind.
and Kan.). All but seven of the 36 states provide procedures whereby
the voters of a locality, or of certain classes of localities, may authorize
the imposition of property taxes in excess of these tax rate or tax levy
ceilings (Alas., Calif., Ida., ind., Nev., Tenn., and Wis.).

In all, three states follow the policy of California’s Proposition 13 in
placing a fixed percentage absolute “full value” tax rate limit upon the
aggregate of property taxes levied on any piece of real property by all
taxing jurisdictions (Calif, and Ida., at 1%, and Nev. at 5%). Four
states including one of the foregoing mandate an overall tax rate
limit on the aggregate of property taxes imposed by all taxingjurisdic-
tions, while imposing what may be described as “sublimits” on the
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property tax rates of particular classes of political subdivisions within
the foregoing overall ceiling (Mo., Nev., Okla., and Wash.).

Complex structures of property tax rate limitations are found in 24
states, in which different tax rate limits are prescribed by type of lo-
cal government, or by the purposes for which property taxes may be lev-
ied, or both (Ark., Colo., Fla., Ga., 111., Ky., Mich., Miss., Mo., Mont.,
Neb., Nev., N.M., N.Y., N.C., N.D., Okla., Pa., S.D., Tex., Utah,
Wash., Wis., Wyo.). In a less involved way, Alabama places rate limits
on property taxes according to the class of property taxed, without
distinction as to the type of taxing jurisdiction imposing the levy. This
latter practice is followed by West Virginia in relation to municipal
property taxes only. In terms of the highest local property tax rate
ceilings established by them for any class of local government or
property taxed, states may be distributed as follows: (a) under /%, one
state (Del.); (b) /%, five states (Calif., Fla., Ida., Ohio, and Wash.); (c).
1.2%, two states (Colo, and Neb.); (d) 1V2 %, five states (Ky., NC,
Okla., S.C., and Tenn.); (e) 1.6%, one state (111.); (f) 1.8%, one state
(Ark.); (g) 2%, six states (Ala., Ga., Mich., Mo., N.M., and W.Va,); (h)
2Vi%, four states (Miss., N.Y., Tex., and Wyo.); (i) 2.7%, one state
(Mont.); (j) 3%, two states (Alas, and Pa.); and (k) over 3%, five states
(N.D., 3.4%; Utah and Wis., 3'/2 %; S.D., 4%; and Nev., 5%).

Several variants of the property tax levy limit are used. In Alaska,
second class cities are restricted to a property tax levy not exceeding l/ 2
of 1% of the full market value of property taxed. In Indiana, the
property tax levy limit of political subdivisions is computed annually
according to a complex formula reflecting (a) the growth in property
valuations annually, and (b) revenues of the locality from its local
option income tax (which are applied as property tax relief rather than
an additional revenue to be spent). Kansas limits local property tax
levies to a fixed base year amount, plus an adjustment reflecting the
growth in local property valuations, minus certain payments received
from the state as property tax relief per se. Wisconsin restricts levy
increases to the percentage of increase in statewide equalized valua-
tions, again with some adjustments.

In Ohio, control takes form of a credit on real property tax bills. The
credit is calculated on the basis of the percentage that the current year
levy would have to be reduced so that, in the aggregate, the same
revenue is raised as in the previous year. However, improvements to
property, levies below 10 mills, charter city levies, and taxes levied
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annually to raise a specific amount of revenue are excluded from the
calculation. Thus, property tax levies are frozen subject to the above
exclusions and any increases approved by the voters.

Another relatively new state-imposed control requires that the asses-
sors establish a property tax rate which when applied to a percentage of
the tax base (95%-100%) will produce revenue equal to the tax levy of
the preceding year. (If the current year’s tax base if higher than the
previous year’s by a substantial percentage the established rate may be
lower than that for the previous year.) Such an established rate may be
exceeded only if voted by the local governing board after it gives notice
of its intent to set a higher rate and holds public hearings on its
proposal. This control mechanism is called either “full disclosure” or
“truth in taxation.” It is designed to assure public discussion of tax
decisions before the policies can become operative.

It should be noted that at least to some degree these “truth in
taxation” laws are also property tax levy limits. The distinction
between levy limits and full disclosure laws is the method
provided for exceeding the limit. In the case of levy limits, the
voters must usually approve any property tax levy greater than
allowed by the limit. Under “truth in taxation” laws the final
judgment to exceed the established millage rests with a govern-
ing body of local representatives. Since property tax rates are
automatically reduced when assessments rise, pending action
by the local representatives, assessors are less likely to be held
responsible for tax increases.'

Florida (1971), Hawaii (1976), Montana (1974), Virginia (1976),
Texas (1978), and the District of Columbia (1975) are among the
jurisdictions which have adopted such full disclosure laws.

While conceding that the states have a legitimate and strong concern
with the property taxing powers of local governments, the Advisory
Commission on Intergovernmental Relations has a long-standing his-
tory of opposition to constitutional and statutory precepts which
inhibit the taxing authority of local governments. (A similar stance has
generally been taken by it in respect to certain restrictions on the

Policy Implications in Tax Limitation

i. John Shannon, Michael Bell, and Ronald Fisher, “Recent Experience with Local Tax and Expenditure
Controls,” National Tax Journal, Vol. 29, No. 3, September 1976, p. 282.
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powers of the sovereign states in the field of taxation.) This opposition
has extended not only to the primary elements of the specific restric-
tions but also to provisions which authorize the local electorate to
participate by referendum in the development of tax policy.

In 1962, the Commission gave a qualified endorsement to restric-
tions on the taxing powers of local entities, subject to the following
conditions; (1) limitations, if imposed, should be restricted to opera-
tion and maintenance costs, excluding requirements for servicing debt
and for pay-as-you-go capital outlays; (2) home rule charter cities and
counties should be exempted from limitations imposed by general law;
and (3) in other situations where limitations are imposed they should
be accompanied by relief administratively by a state agency and in any
event should be referred to the voters. Later, in 1975, the Commis-
sion reaffirmed its opposition to such constraints, contending they are
obsolete and interfere unduly with the corporate obligations of local
governments to provide their citizenry with services and commun-
ity facilities essential for economic growth. However, particularly in the
light of the recent state action previously cited, there are now indica-
tions that the Commission is prepared to soften its posture of rigid
opposition.

In a reassessment of its position, the Commission notes that several
major policy issues have an interplay with tax limitations. 1

Lid laws raise the federal and state mandate issue. The more re-
straint the state builds into the local system the more persuasive be-
comes the local case for full reimbursement for any state-mandated
action that either increases costs or reduces the local revenue base. As
noted earlier, California handled this issue by providing for reimburse-
ment for any added local costs caused by state legislative mandate or
any revenue loss due to a state-mandated tax exemption. California
law allows localities to increase the maximum rate by an amount
sufficient to cover the cost of federal and court mandates.

1 he matter of public employees collective bargaining takes on added
significance in respect to tax limits. Because tax limits are often in-
tended to control expenditures and local expenditures are comprised
in large part of labor costs there is a direct relationship between tax
limits and local collective bargaining. If a state-imposed tax limit does
effectively restrict expenditure growth, it provides local government
officials with the opportunity to shift blame to the state for failure to

ACIR, op. cit., pp. 5-6.
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satisfy union demands. This may simply prompt unionrepresentatives
to shift their political efforts to the state legislature in hopes of securing
more generous personnel benefits on a mandated expenditure basis.

Further, it is alleged that state restrictions may be violative of local
home rule. In the view of some political scientists, state-imposed tax
lids are inconsistent with the theory of local determination of local
affairs by locally elected officials. Moreover, voter approval provisons
are considered in some quarters to work against representative local
government. The referendum in this instance is criticized because it
may provide an excuse for local officials to avoid serious budgetary
decisions.

The Commission has addressed the important policy questions by
urging state-local agreement on what it characterizes as four rules of
fair play:

First, the state is justified in imposing “permanent” lids on
local property taxes only if the state is willing to provide
adequate financial compensation to local governments.

Second, when state policy makers raise state taxes in order
to finance a new program of local property tax relief, a “tem-
porary” rollback of local government levies can be justified to
insure that local property tax rates are stabilized at a lower
level... Without this political heat shield, state officials can be
expected to be very reluctant to assume the political risks
involved in raising state taxes in order to underwrite this form
of local property tax relief.

Third, a “temporary” local tax rate rollback can also be
justified in those cases where the state tax department or the
courts order a massive increase in local property tax assess-
ment levels ... The emphasis, however, must be on the “tem-
porary” character of state-mandated rollback action. Once the
stabilization action has taken place, local decisionmakers
should be allowed full access to the property tax on the as-
sumption that they not the state policymakers will then
be held politically responsible for any subsequent increase in
local property tax levels.

Fourth, the state must recognize that a wide variety of
extenuating circumstances call for the building of special
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relief provisions into a tax or expenditure control system.
Allowances must be made in all state imposed limits on local
levies and expenditures for cost increases mandated by the
administrative, legislative, or judicial actions of federal and
state governments; rapid changes in population; natural disas-
ters; debt services; pay-as-you-go capital outlay; and inflation.
These extenuating circumstances underscore the inherent diffi-
culty in applying “boiler plate” state-wide solutions to diverse
local governments.

CHAPTER VI.
LIMITING STATE AND LOCAL TAXATION AND SPENDING

IN MASSACHUSETTS

The Federal Constitution, and its implementing judicial case law,
impose extensive, sophisticated standards and controls upon the levy-
ing of taxes by states and their political subdivisions, the subjects of
such taxation, and the purposes for which state and local tax revenues
may be expended. 1 In contrast, only a few general federal constitution-
al constraints exist in relation to state action limiting the volume of
state and local government revenues, appropriations, and expendi-
tures. Such state measures must conform to certain requirements of the
Supremacy Clause and the Contract Clause of the Federal Constitu-
tion.

Supremacy Clause. The paramount authority of the federal govern-
ment in federal matters, as defined in the Constitution and judicial
interpretations thereof, is founded upon the “Supremacy Clause” of
that document, which provides that

This Constitution, and the Laws of the United States which
shall be made in Pursuance thereof; and all Treaties made, or
which shall be made, under the Authority of the United States,
shall he the supreme Imw of the Land; and the Judges in every

Federal and State Constitutional Background
Federal Constitutional Requirements

I For an extended review of federal constitutional limitations on the powers of states and their political
subdivisions to impose taxes, see the Mass. Legislative Research Council reports: Establishinga Metropolitan
Services Financing District in the Boston Metropolitan Area. Senate, No. 1680 (1976), 359 pp.. at pp. 194-211;
Slate Severance Taxes . House. No. 5850 (1978), 374 pp.. at pp. 230-259.
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State shall be bound thereby; any Thing in the Constitution or
Laws of any State to the Contrary notwithstanding. l

Judicial case law has long established that state constitutional provi-
sions, laws, and regulations must be compatible with policies ex-
pressed by Congress in statutes exercising powers conferred on the
federal government by other expressed provisions of the Constitution,
or powers implied in the latter provisions.- The doctrine of the Su-
premacy Clause is bolstered by the Necessary and Proper Clause of the
Constitution, which empowers Congress to enact any laws it deems
“necessary and proper” or the execution of powers conferred on the
federal government.3

Federal authority under the Supremacy Clause is thus very broad,
notwithstanding the mandate of the Tenth Amendment of the Consti-
tution that powers not delegated to the federal government by the
Constitution, nor prohibited by it to the states, are “reserved” to the
states respectively, or to the people. However, in invoking the Suprem-
acy Clause to sustain federal regulation of state and local govern-
ment activities, Congress must show a discernible federal interest, and
federal legislation attempting to limit state and local government
authority will be held unconstitutional if it impairs the integrity or
ability of the states to function effectively within the federal system. 4

In general, state constitutional and statutory provisions limiting
state or local government revenues, taxes, appropriations, or expendi-
tures may not operate to inhibit the ability of the state or its localities to
meet financial obligations arising under federal aid programs in which
the state or local governments are participating voluntarily. The
United States Supreme Court has held that once a state opts to participate
in such a federal program, that state waives its right under the Tenth
Amendment insofar as the particular federal program is concerned,
and is subject to the Supremacy Clause. 5

Within boundaries prescribed by the United State Supreme Court,
Congress has authority under the Supremacy Clause to control aspects

1. U.S. Const., Art. VI, Clause 2.
2. Hines v. Davidowitz, 312 U.S. 52, 66-67 (1941).

3. U.S. Const., Art I, s. 10, Clause 18; McCullough v. Maryland, 17 U.S. 316(1819); Pittman v. Hume Ow ners'
Corporation, 308 U.S. 21 (1939); Federal Land Bank v. Bismarck Co., 314 U.S. 95 (1941).
4. Fry v. United Slates

,
421 U.S. 542 (1975); National League of Cities v. Usery, 426 U.S. 833 (1976).

5. King v. Smith, 392 U.S. 309 (1968); Rosado v. Wyman, 397 U.S. 397 (1970); Lewis V. Martin , 397 U.S. 552
(1970); Calif. Department of Human Resources Development v. Java, 402 U.S. 121 (1971); Townsend v.
Swank, 404 U.S. 282 (1971).
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of state and local spending during wartime or periods of great national
emergency, in the exercise of the war powers of the federal government
and its implied powers to protect the general welfare. 1 Thus, in 1975,
the United States Supreme Court upheld a presidential executive order
imposing federal anti-inflationary controls on salaries and wages of
state and local government employees under the Economic Stabiliza-
tion Act of 1970.2 Judicial case law indicates that in periods of national
emergency, any state or local spending ceilings must yield to tighter
limitations imposed by the federal government, or to federal require-
ments necessitating emergency outlays.

However, the Court has held that, outside such great emergency
situations, Congress may not subject “traditional governmental activi-
ties” of the states to federal regulations which interfere with the essen-
tial authority of the states to structure their integral operations as they
see fit. 3 Those “traditional” activities of state government so exempted
from federal control do not include business enterprises of states and
their political subdivisions, such as public utilities, which remain fully
within the reach of Congress in the exercise of its powers to regulate
interstate commerce.4

Contract Clause. Under the Contract Clause of the Federal Consti-
tution, no state or political subdivison of a state may, by statute or
otherwise, impair the obligation of contracts. 5 This constitutional
prohibition is not absolute, as the United States Supreme Court has let
stand state laws which (a) altered contractual obligations in only a
“minimal” way, or (b) impaired contracts “severely” where “neces-
sary” and “reasonable” to serve an important public interest; in the latter
case, necessity is shown only when the state’s objectives cannot be
achieved through less drastic steps, and “reasonableness” is a function
of circumstances unforeseen at the time the contract was negotiated.6

Within these federal constitutional guidelines, state constitutional
and statutory limits on state or local taxation and spending must be so
drawn as to assure fulfillment by the state or its localities of their
contractual obligations in being at the time those limits are imposed.
Special problems arise in respect to the application of TEL or other
l 1; S. Const., Preamble, and Art, I, s. 8,

2. Fry v. United States, 421 U.S. 542 (1975); P.L. 91-379, 84 Slat, 799
3 National League of Cities v. Usery, 426 U.S. 833 (1976),

4, U.S. Const,, Art, 1, s, 8, Clause 3; 75 Slat. 65 (1966); 29 U.S.C. ss. 203 (r| and 203 (s); United Slates v,
California. 297 U.S. 175 (1936),

5. U.S. Const., Art. I. s. 10. Clause I; Dartmouth College v. Woodward, 17 U.S. 518 (1819).
6. United States Trust Co. V. New Jersey. 421 U.S. I, 16 (1977); AlliedStructural Steel Co. v. Spannaus.W
U.S. 234, 241 (1978).
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limits to revenues from earmarked or dedicated taxes. Where such a
tax is dedicated to paying the principal and interest due on public
indebtedness, and no more, the revenue limitation must be high
enough to assure those payments on schedule. If there are any addi-
tional contractually-required uses of the proceeds of the tax, it must be
excluded from the revenue limitation to the extent necessary to comply
with such contractual requirements.

Authority of the General Court to Control Taxation and Spending.
Since 1780, the Massachusetts Constitution has conferred broad au-
thority on the General Court to levy taxes and authorize the expendi-
tures of public funds. 1 With three major exceptions, the courts have
ruled that this power gives the General Court full control (subject to
gubernatorial veto) over the appropriation of state funds 2 and the
levying of taxes by the state and its political subdivisions. 3

The first major curb on the discretionary authority of the General
Court over state spending is that imposed by the “Highway Amend-
ment” to the State Constitution, which limits the use of revenues from
state and local highway taxes and fees (except the motor vehicle excise
tax) to expenditures for highway and mass transportation purposes.4

Such other “earmarking” of state revenues as has occurred has been
statutory only, the Highway Fund Amendment being the only instance
of constitutional earmarking of public funds in this state.

The second major limitation on the appropriation powers of the
General Court stems from the Separation of Powers Article of the
State Constitution. 5 In interpreting this article, the Supreme Judicial
Court has ruled that the General Court may not require thatall federal
grants and funds designated to the state or its agencies be paid into the
state treasury and be credited to special federal grants funds subject to
appropriations and regulations by the General Court in the exercise of
its constitutional appropriation powers. J he federal funds fitting this
description are viewed judicially as the province of the Governor to

Massachusetts Constitutional Provisions

Mass. Const., Part 11, c. 1, s. I, Art. IV (1780).
2- Opinions of the Justices, 302 Mass. 605 (1939). 308 Mass. 601 (1941). 309 Mass. 571 (1941); 376 N.E. 2d
(1978); Baker v. Commonwealth, 312 Mass. 490 (1943); Attorney General v. Baldwin , 361 Mass. 199 (1972)
3 Wheeler v. Wall, 88 Mass. 558 (1863); Gleason v. McKay. 134 Mass. 419(1883); Brink v. Commissionerof
Corporations and Taxation. 299 Mass. 280(1938); Welch v. CommissionerofCorporationsand Taxation, 309
Mass. 293 (1941); Rieseman v. C ommissioner ofCorporations and Taxation, 326 Mass. 574 (1951).
4. Mass. Const. Amend. Art. LXXVIII (1948). as amended by Amend. Art. CIV (1974)

5. Mass. Const. Part I, Art. XXX (1780),
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utilize, subject to conditions prescribed by federal law. However, the
Supreme Judicial Court accords different treatment to federal “reim-
bursements” paid to the state without conditions attached thereto;
funds in this category do fall within the scope of the Legislature’s
appropriation powers. 1

Finally, the Supreme Judicial Court has ruled that trust fund monies
are not subject to appropriation by the General Court as a condition
of being spent. 2 However, state revenues may not be directed into a
“reserve” fund except pursuant to an appropriation by the General
Court.3

As a general rule, one General Court cannot bind its succesors in
respect to appropriations, except as to those sums required to meet
outstanding contractual obligations of the Commonwealth. Hence, an
appropriation bill passed by one General Court may be repealed by a
succeeding General Court so far as it has not been carried out.4

State Budgetary Procedures. The present budgetary system of the
state government has its origins in Amendment Article LXIH, which
was one of many measures proposed to the voters of the Common-
wealth by the popular Constitutional Convention of 1917-19, and
which was ratified by them in 1918. It has been amended on three
occasions since that time.5

The underlying purpose of Amendment Article LXIH is to central-
ize, and improve the control of, the Commonwealth’s funds, and to
assure careful consideration of their expenditure. 6 To this end, it is
designed to place the fiscal operations of the state as far as possible on a
strict budget plan, whereunder all money received on account of the
Commonwealth must be paid into the state treasury, and all proposed
state expenditures must be included in some appropriation bill. 7 By
judicial construction, “money received on account of the Common-
wealth,” for the purposes of Amendment Article LXIH does not
include the above-described federal funds and trust fund receipts not
subject to appropriation, revenues of state enterprises, or revenues
1. Opinions of the Justices. 341 N.E 2d. 254 (1976) and 37H N.E. 2d. 433 (1978).
2. Opinions of the Justices, 341 N.E. 2d. 254 (1976).
3 Opinions of the Justices. 334 Mass. 716 (1956).

4. Opinions of the Justices, 308 Mass. 605 (1939).

5. Mass. Const., Amend Arts. I.XXII (1938), LXXV (1944), and CVII (1978).
6. Opinions of the Justices, 349 Mass. 804 (1965).

7. Opinions of the Justices, 29 7 Mass. 577 (1937), 334 Mass. 716(1956); Baker v. Commonwealth, 312 Mass.
490 (1943).
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collected by the state on behalf of its local governments
This constitutional article is synopsized as follows:

Section I requires “all money received on account of the
Commonwealth” from any source whatsoever to be paid into
the state treasury.

Section 2requires the Governor to recommend to the Gener-
al Court annually a state budget which contains a statement of
all proposed state expenditures for the upcoming fiscal year,
including those expenditures already authorized by law, and of
all taxes, revenues, loans, and other means by which such state
expenditures shall be defrayed. The budget must be arranged
in such form as the General Court may require, or, absent such
a legislative directive, in a form determined by the Governor.
In the instance of a Governor who is beginning the first year of
his first term in office, such budget recommendations must be
submitted to the General Court within eight weeks following
the convening of its annual session. In subsequent years, the
Governor must so present his budget within three weeks after
the General Court has convened in regular session.

Section 3 directs that all appropriations based upon the
above gubernatorial budget proposals, which are to be fi-
nanced from state revenues, shall be incorporated in a single
"general appropriation bill.” The General Court may increase,
decrease, add to, or omit, items in the budget; and it may
provide for its own salaries, mileage and expenses, and for
necessary expenditures in anticipation of appropriations.
However, before final action on the general appropriation bill,
the General Court may enact no other appropriation bill except
upon the recommendation of the Governor. The Governor
may at any time recommend to the General Court enactment of
“supplementary budgets” which are subject to the same proce-
dures as the original budget.

Section 4 mandates that after final action on the general
appropriation bill, or on recommendation of the Governor, the

I. Opinions of the Justices, 261 Mass. 523 (1927), 261 Mass. 556(1927), 309 Mass. 609(1941), 334 Mass. 731
(1956), 349 Mass. 804 (1965), 341 N.E. 2d. 254 (1976), 378 N.E. 2d. 433 (1978); Knights v. Treasurer and
Receiver-General, 237 Mass. 493 (1921); Horton v. Attorney General, 269 Mass. 503 (1930); Howes Bros. v.
Mass. Unemployment Compensation Commission, 296 Mass. 275 (1937); Auditorof the Commonwealth v.
Trustees of the Boston Elevated Ry. Co., 312 Mass. 74 (1942).
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General Court may enact “special appropriations” bills, so
long as those bills specify the means of defraying appropria-
tions contained therein.

Section 5. The Governor may disapprove or reduce items or
parts of items in any appropriation measure. So much of any
such bill as he approves becomes law when he signs that
measure. As to each item disapproved or reduced, the Gover-
nor must transmit to the house in which the bill originated his
reason for such disapproval or reduction, and the procedure
followed thereafter is the same as that applying in the case of a
bill disapproved as a whole. If the Governor fails to transmit
his reasons for such disapproval or reduction within ten days
after the appropriation bill has been presented to him, the
items involved become law unless the General Court prorogues
within that time period.

It should be noted that while Amendment Article LXIII requires the
Governor to propose a balanced state budget, it does not prevent the
General Court from enacting an imbalanced state budget, so long as
the deficiency of funds is covered by the General Court through new or
expanded taxation, borrowing, or both, before the fiscal year ends. In
the event that a deficiency looms, the State Commissioner of Adminis-
tration is required by law to notify the Governor and the Committees
on Ways and Means of the two branches of the General Court, and the
Governor is authorized to reduce spending by agencies of the executive
branch of the state government pending action by the General Court
on his recommendations to eliminate the deficiency. 1

/ & R Amendment Provision. Also proposed by the popular Consti-
tutional Convention of 1917-19, and ratified by the Massachusetts
electorate in 1918, Amendment Article XLVIII, popularly called the
“I & R Amendment,” reinforces the General Court’s control over state
appropriations by (a) barring the use of initiative procedures to pro-
pose any measure which “makes a specific appropriation of money”
from the state treasury, 2 and (b) by exempting from challenge by
referendum petition any measure that “appropriates money for the
current or ordinary expenses” of the Commonwealth or for any of its
agencies. l The Supreme Judicial Court has construed the phrase “meas-

I G L.. c. 29, ss. 98-9H

2. Mass. Const., Amend. Art. XLVIII, The Initiative, Part 11. s. 2
3. Mass. Const.. Amend Art. XLVIII, The Referendum, Part 111, s. 2,
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ure which make a specific appropriation” to include any measure
which earmarks state revenues for a particular purpose or purposes. 1
However, the mere fact that an initiative proposed measure, or a state
law challenged by referendum petition, requires an appropriation of
state funds to carry it into effect does not place it within the scope of the
foregoing prohibitions. 2

Thus, initiative procedures may be used by voters to propose limita-
tions on state and local taxation and spending, other than the earmark-
ing of state revenues. It has yet to be determined judicially what the
status would be of an initiative-proposed measure which reduces any
state or local appropriation in being on its effective date.

Controlling Local Government Taxation and Spending. The Mas-
sachusetts Constitution vests the General Court with broad authority
to regulate local government in all of its aspects, including taxation
and public expenditure, by means of general or special laws. In the
instance of municipalities only, a special law affecting one municipality
may be enacted only if requested or approved by the governing body of
the municipality concerned, or if recommended by the Governor and
enacted by affirmative two-thirds majority votes in each branch of the
General Court.3

Since Colonial Times, and since the Adoption of the Constitution of
1780, it has been settled constitutional law that local governments

possess only thosepowers oftaxation specifically conferred upon them
by statute. 4 This policy has been retained in the Municipal Home Rule
Amendment to the Constitution, ratified in 1966, which, while it grants
broad devolutionary home rule powers to cities and towns on other
subjects, holds them to statutes alone for their authority “to levy, assess
and collect taxes.” 5 The power of the General Court to grant taxing
powers to local entities clearly carries with it the power to limit the
levels of local taxation in such manner, and on such bases, as the
General Court deems in the public interest.

With the municipal exception to be noted shortly, local governments
in Massachusetts may expend their revenues and other receipts only
for those purposes specifically enumerated in state laws, or for pur-
I Opinions of the Justices, 297 Mass. 577 (1937).

2. Opinions of the Justices. 309 Mass. 571 (1941); Murray v. Secretary of the Commonwealth. 345 Mass 23
(1962),

3. Mass. Const., Amend. Art. 11, ss. 1-2, and 8, as appearing in Amend. Art. LXXXIX (1966).

4. Spaulding v. /xmW/,40 Mass, 71 (1839); City ofQuincy v. Cunningham Foundation. IDS Mass. 41 I (1940);
Opinions of the Justices, 393 N .E. 2d. 306 (1979).

5. Mass. Const. Amend. Art. 11, s. 7 (2), as appearing in Amend. Art. LXXXIX (1966).
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poses clearly and reasonably implied by statutes prescribing the pow-
ers and duties of those local governments. In the instance of municipal-
ities, broader authority is granted by the Devolution of Powers Section
of the Municipal Home Rule Amendment which declares that -

Any city or town may, by the adoption, amendment, or
repeal of local ordinances or by-laws, exercise any power or
function which the general court has power to confer upon it,
which is not inconsistent with the constitution or laws enacted
by the general court in conformity with powers reserved to the
general court by section eight, and which is not denied, either
expressly or by clear implication, to the city or town by its
charter..

Thus, municipalities are not limited to enumerated statutory pur-
poses in expending their funds, and may spend their money for any
purpose (a) not forbidden by statute or by their charters either express-
ly or by clear implication or (b) not forbidden by the federal or state
constitutions, as interpreted by the courts. 2 In addition, they may,
through the adoption of home rule charter provisions or local ordi-
nances or by-laws, adopt their own spending limitations except when the
General Court has preempted that subject, as it has in the enactment of
the “4% Tax Cap Law” of 1979,3 with a statute establishing state
requirements and procedures for the limitation of local revenues,
appropriations, and expenditures. In this latter instance, municipali-
ties may go no further than the enactment of by-laws and ordinances
implementing those state requirements, and facilitating local com-
pliance therewith. If no such preemptive state law exists, municipalities
may limit only so much of their expenditure as is not mandated by
federal and state laws and regulations, including those laws which vest
school committees with authority to determine their own expenditure
requirements independently of control by the municipal governing
body.4

Other types of local government units may establish TEL or other
controls over their revenues, appropriations, and expenditures only as
specifically authorized by statute.

Contract and Property Rights. The Massachusetts Constitution
Ihid., s. 6.

Mass Const.. Part I. Declaration of Rights. Art. X (1780); 6 Op. Atty Gen. 1922. p 478.
Acts of 1979. c. 151

4 G.l c 71, ss. 168 and 34
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contains no provision expressly forbidding the state and its political
subdivisions to “impair the obligation of contract.” However, the
Supereme Judicial Court has read such a prohibition intojudicial case
law through its interpretations of a provision of the State Constitution,
dating back to 1780, which proclaims that

All people are born free and equal and have certain natural,
essential and unalienable rights; among which may be reck-
oned the right of enjoying and defending their lives and liber-
ties; that of acquiring, possessing and protecting property; in
fine, that of seeking and obtaining their safety and happiness.
Equality under the law shall not be denied or abridged because
of sex. race, color, creed or national origin. l

The Supreme Judicial Court has held the “freedom of contract” to
be a property right protected by the due process requirements of the
State Constitution. 2 Impairment of the obligation of contract is per-
missible only in certain exceptional situations involving the public
safety, and on grounds essentially the same as those approved by the
Federal Supreme Court. 3

In general, laws enacted by the General Court, and local charter
provisions, ordinances, and by-laws may not impair the rights of
creditors of the state or local governments or their instrumentalities.
State court rulings strongly suggest that an impairment of the obliga-
tion of contract would result from any attempt to apply a general
limitation upon state or local government revenues, appropriations, or
expenditures, to public authorities financed in whole or in part by
revenue bonds issued prior to the effective date of that general limita-
tion. The credit status of such governmental business enterprises is
affected not only by the adequacy of their earnings to pay interest and
principal on their debt falling due in the immediate future, but also by
the adequacy of those revenues to finance the maintenance and im-
provement of operations and facilities, and to build up reserve funds

1 Mass. Const., Part 1. Declaration of Rights, Art. I (1780), as amended by Amend. Art. CVI (1976) which
added the last sentence.
2. Mass. Const., Part I. Declaration of Rights, Art. X(1780); A'ing v. President ofDedham Bank , 15 Mass. 447
(1819); Rue v. Parkman . 16 Mass. 326 (1820); Davison v. Johonnot, 48 Mass. 388 (1844); Sohier v. Massachu-
setts General Hospital, 57 Mass. 483 (1849); Commonwealth v. Essex Co., 79 Mass. 253 (1859); Wildes v.
Vanhooris , 81 Mass. 139(1860); Denny v. Mattoon, 84 Mass. 361(1861); Fayerweather v. Dickinson, 84 Mass.
385 (1866); Lowell Gas Co. v. Department of Public Utilities, 324 Mass. 80 (1949); School Committee of
Hatfield v. Slate Boardof Education, 363 N.E. 2d 237 (1977).

3. Opinions of the Justices. 247 Mass. 589 (1924), 293 Mass. 589 (1936), 364 Mass. 847 (1973); Atkins Case.
302 Mass. 562 (1939); Chief of the Fire Department of City of Boston v. SutherlandApartments, Inc., 346
Mass. 685 (1964).
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to assure future debt service if revenues should fall short in any year
due to economic conditions.'

Little noted in the above-quoted “property rights” provision of the
State Constitution is a “tax revolt” implication, yet to come before the
courts, that a level of property taxation which is so high as to inhibit
unreasonably the right of citizens of the state to “acquire, possess and
protect property” may be unconstitutional, especially as it bears on
residential housing which is a necessary of life. As early as 1819, John
Marshall, Chief Justice of the United States Supreme Court, recog-
nized that the power to tax involves the power to destroy and render
useless a constitutionally-enunciated right, unless the judiciary inter-
venes. 2 And in 1942, the Supreme Judicial Court warned that the
zoning power could not be so used as to prevent thrifty and respectable
persons from acquiring homes under reasonable conditions.' While
the courts have declined to consider whether taxes are wise or fair, they
have reserved their right to review and to limit or invalidate taxes
which infringe protected constitutional rights or which were imposed
in violation of expressed constitutional prohibitions.

Limitations on Public Indebtedness. The exercise of the state’s
borrowing power is regulated by another constitutional provision
proposed by the popular Constitutional Convention of 1917-19. which
was ratified in 1918. Amendment Article LXII, which has been altered
only once since its ratification,4 reads briefly as follows:

Section I. The commonwealth may give, loan or pledge its
credit only by a vote, taken by the yeas and nays, of two-thirds
of each house of the general court present and voting thereon.
The credit of the commonwealth shall not in any manner be
given or loaned to or in aid of any individual, or ofany private
association, or of any corporation which is privately owned
and managed.

Section 2. The commonwealth may borrow money to repel
invasion, suppress insurrection, defend the commonwealth, or
to assist the United States in case of war, and may also borrow
money in anticipation of receipts from taxes or other sources.

i Stone v. City ofCharlestown. 114 Mass 214 (1873); Opinions of the Justices, 356 Mass. 775 {1969) and 365
Mass 665 (1974).
2, McCullough v. Maryland, 17 L S. 316 (1819).

3. Simon v. Needham. 311 Mass. 560 (1942).
4 By Mass. Const., Amend. Art. I.XXXIV (1964).
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such loan to be paid out of the revenue of the year in which it is
created.

Section 3. In addition to the loans which may be contracted
as before provided, the commonwealth may borrow money
only by a vote, taken by the yeas and nays, of two-thirds ofeach
house of the general court present and voting thereon. The
governor shall recommend to the general court the term for
which any loan shall be contracted.

Section 4. Borrowed money shall not be expended for any
other purpose than that for which it was borrowed or for the
reduction or discharge of the principal of the loan.

Such borrowing by the state, and such pledges of the state’s credit,
may occur only for a “public purpose” as defined and refined in
numerous opinions of the Supreme Judicial Court. 1

Borrowing by local governments is subject to control by the General
Court, and may be undertaken only in the manner and for the purposes
specifically authorized by laws enacted by the General Court. 2 The
local borrowing power is subject to constitutional requirements identi-
cal to those governing the authority of local governments to impose
taxes, described previously herein. The General Court may authorize
local borrowing only for public purposes, as defined by the Constitu-
tion and the courts. 3 In general, state laws authorizing local govern-
ments to incur indebtedness require the affirmative majority vote of
two-thirds of the local governing body to approve any borrowing.

When the concept of property tax limitation experienced its first
major surge of popularity in the nation after the Civil War, it found
early advocates in Massachusetts among reform groups and financial
institutions concerned over the management of city finances by “boss-
ridden” city administrations.

Early Experience with Proper tv Tax Rate Limitation4

Property Tax Limitation in Massachusetts

I. Yont v Secretary of the Commonwealth, 275 Mass. 365 (1931), Opinions of the Justices, 320 Mass. 773
(1946), 337 Mass. 800 (1958), 347 Mass. 797(1964), 349 Mass. 794(1965). 354 Mass. 779 (1968); McLean v.
Citv of Boston. 327 Mass. 118(1951).

2. Mass.Const Amend. Art. 11, ss. 7(3) and 8, as appearing in Amend Art. LXXXIX (1966).
3- Eisenstadt \ Suffolk County , 331 Mass. 570 (1954).

4 Source inpart. Mass Special Commission on Taxation and PublicExpenditures, Report. Part 111,“The Tax
Structure.” House, No. 1703 (1938), 256 pp.. at pp. 236-239.
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Accordingly, in 1885, the General Court enacted statutes placing
ceilings on the property tax rates of cities for the raising of property tax
revenues for all purposes other than (a) debt service, (b) payment ofthe
annual county property tax, and (c) payment of the annual state
property tax which, by long usage prior to 1947, was assessed on all
cities and towns in proportion to their respective shares of the total
property valuation in the state. In the instance of Boston, that property
tax rate ceiling was pegged at $9 per SI,OOO of assessed property
valuation. For all other cities, a higher limit of $l2 per $ 1,000 of such
value was ordained. For all cities, a statutory debt limit of 2/2 % of their
assessed valuation was prescribed. 1

In subsequent years, these property tax rate ceilings were altered
frequently by special laws applicable to particular cities only, and by
amendments to the general law covering cities not subject to special
acts on this subject. When a fixed uniform property tax rate limit
proved unsatisfactory because of the differing circumstances and needs
of individual cities, the General Court had recourse to a new policy.

In 1913, the General Court authorized the city council of every city
except Boston to establish its own property tax rate limit by ordinance,
unless the property tax rate of the city was fixed by special law. The city
council was required to hold a public hearing on the proposed change
in the property tax rate limit; and passage of that ordinance required a
two-thirds majority. The property tax rate limit, once so set, had to
remain in force for at least one year before it could be again altered. 2

This same 1913 statute raised Boston’s property tax rate limit to
$10.50 per $l,OOO of assessed valuation, but afforded no similar “home
rule” authority to change that ceiling; hence, subsequent changes in
this property tax rate limit required the approval of the General Court,
via special laws sought by the city. This practice became such a
nuisance to both the city and the General Court that the statutory limit
on the Boston property tax rate was repealed in 1936. 1 In 1969, the
Legislature repealed the general law authorizing voluntary property
tax limits in cities.4

The state’s experience with city property tax rate limitations during
this era had proven unsatisfactory for three main reasons. Firstly, the
needs and financial resources of cities varied so as to frustrate use of
any uniform property tax rate limit. Secondly, in planning their spend-

Ads of 1885, cc. 178 re Boston, and .712 re all other cities.
2 Acts of 1913, c. 719, s. 19. later recodified as G L c. 44. s. 29.
7 Acts of 1936. c. 224.
4 Acts of '969. c 849, s. 48 No similar legislation had been enacted in thecase of townsand other units of local
Bovernmcnt
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ing, cities had first to allocate from funds available under the tax rate
limit all those sums requried to pay costs mandated by state law and
which were not authorized (like the state tax, county tax, and debt
service) to be raised outside the property tax limitation; this dimin-
ished the portion of local property tax revenues available for local
services and activities not subject to state mandates. Thirdly, to meet
current operating and other expenses which could not be financed
within their property tax rate limits, cities resorted to borrowing as a
means of circumventing the tax rate ceiling. l
Property Tax Limitation Proposals, 1932-80

Number and Types of Proposals. Since 1932, a total of 126 propos-
als were introduced into the Genera! Court which called for some form
of limitation on local property taxation, or on local government
expenditures which are financed primarily from property taxation. Of
these measures, 30 proposed limitations on both state and local taxa-
tion and spending, and 96 applied to local taxation and spending
alone.

Of the 30 measures applying jointly to state and local governments,
seven were TELs which made no specific reference to local property
taxes as such; 12combined TEL features with a limit on local property
tax rates; seven were TELs which included specific provisions limiting
local property tax levies; two limited certain state taxes but not others,
while also limiting local property tax rates; one limited property tax
rates of all taxing jurisdictions; and one limited property tax levies by
all taxing jurisdictions.

The 96 measures applying to local governments only can be grouped
as follows, according to their principal characteristics:

Property tax rate limitation 33
Property tax levy limitation 16
Limitation of both property tax rates and levies 15
Freezing property tax rate or levy as of given date 13
Prescribing an appropriation ceiling 3
Requiring General Court to limit property taxes 10
Authorizing a state commission to limit property

tax rates or levies 5
Granting home rule authority to municipalities to

adopt own property tax or spending limits
96

I. Special Commission on State, County and Local Taxation and Public Expenditures, Report House No1594 (1937), 67 pp.; at p. 9
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Of these 126 proposals, 122 failed of passage; four remain alive
currently as initiative measures, which are discussed elsewhere in this
report.

Because of time constraints, and the great number of proposals
involved, it is not feasible or desirable to do more than discuss a few
highlights, and to note the relevant reports of special commissions.

‘‘Proposition 2Vi" Initiative Petition of 1936. In its report to the
General Court in 1932 the Special Commission on Changes in the Tax
Laws' stressed the need to bring both state and local government
spending under tighter control if the state was to deal more successfully
with the economic crises of the Great Depression and to ease the tax
burden of homeowners and of business enterprises. 2 To this end, it
advocated that Massachusetts follow the lead of Indiana in creating a
Slate Board of Municipal Finance with the duties of (a) reporting to the
General Court on all petitions for special laws allowing localities to
borrow outside their debt limits or to expend money for purposes not
authorized by general law, and (b) hearing appeals by local taxpayers
against local appropriations alleged to be extravagant or unwarranted.
Legislation proposed by the special commission would have empow-
ered the State Board of Municipal Finance to annul or reduce such
appropriations, leaving to the municipal authorities to the right to seek
local voter approval of the state-vetoed spending in a referendum.

Following the failure of this or similar legislation to pass, agitation
against the property tax intensified, and in 1936 a citizen committee
headed by Howard W. Cowee of Worcester was successful in gathering
the required member of voter signatures on an initiative petition pro-
posing a constitutional amendment reading as follows;

That the Constitution of Massachusetts be amended by
adding thereto the following article, to wit: “No taxes on real
estate shall in any year be levied, assessed or collected in an
amount greater than two and one-half per cent of the fair cash
value Real estate for the purpose of taxation shall include all
land within the Commonwealth and all buildings and other
things erected thereon or affixed thereto.” 3

When this initiative measure was presented to the 1937 General
Court, it was challenged on the grounds (a) that it would violate the

Resolves of 1931. c. 30.

>1 Commission on Chang' Report, House, No. I 160 (1932), 34 pp.
No 386(1937). The ng 30,942 valid voter signatures, was filed on December

for introduction into the General C
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Contract Clause of the Federal Constitution by impairing the ability of
local governments to pay principal and interest falling due on their
debt, (b) that all procedural requirements of the 1 & R Amendment had
not been observed, and (c) that it would inhibit the ability of the
General Court to raise by taxation, or to appropraite, funds necessary
to carry initiative laws into effect as provided in the 1 & R Amendment,
These issues were referred by the General Court to the Supreme
Judicial Court for an advisory opinion on recommendation of the
Special Commission on Taxation and Public Expenditures. l

While finding no violation of the Contract Clause, the Supreme
Judicial Court did rule the initiative petition to be defective, in that the
“fair and concise summary” prepared by the Attorney General for use
on the petition forms failed to make clear that the limitation would
apply to the collection, as well as to the assessment, of taxes on any
parcel of realty in any year. As to public debt aspects, the Court held
that since in New England the inhabitants of a town or city are
personally liable for their municipal debt, a limitation on taxes would
not seriously impair the ability of the holders of municipal bonds to
enforce payment. 2

1945 Report of Special Commission on Real Estate Taxation. Es-
tablished in 1943 under the chairmanship of Senator Donald W.
Nicholson of Wareham, this special commission undertook an exhaus-
tive survey of ways and means ofaffecting real property tax relief. 3 The
special commission’s report to the General Court has a surprisingly
contemporary ring:

The first major conclusion of the Commission is that real
estate in Massachusetts is grossly, even dangerously, over-
taxed; and that unless early, substantial and permanent relief is
afforded, collapse of the financial structure of some of our
cities and towns (among them Boston) may well be a prospect
in an uncertain and difficult future

A second major conclusion of equal importance is that the
cost of government in Massachusetts, now well above levels
elsewhere m the nation, must be sharply cut if our Common-
wealth is to maintain its competitive position in the family of
States. Massachustts is declining in wealth, taxable values,

I House, No 1753 0 937),

Opinions of the Justices, 297 Mass. 582 (1937).

Resolves of 1943, c 45.
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employment and population. It cannot be argued in the face of
these irrefutable facts that we act wisely or well in levying upon
our people the perpetually higher taxes necessary to support
one of the most expensive governments in our country.

Thus the Commission is moved to its third unanimous con-
clusion, that not alone must redistribution of the total tax
burden on a broader base be provided to relieve the crushing
load upon real estate, but that there must be undertaken at
once a forthright legislative program to insure by statutory
enactment that the cost of government shall not rise above its
present levels. Indeed, it is doubtful whether the economy of
Massachusetts can long maintain the annual outlay now char-
acteristic of our cities and towns, to say nothing of the expendi-
tures of the Commonwealth itself...

While Massachusetts has been struggling to keep abreast of
its 1899 industrial position, while many of its buildings have
grown shabbier and more obsolete, and while both commercial
and residential new building lags behind the record of the rest
of the country, we have retained one unhappy pre-eminence
we have consistently boosted real estate tax levies until today
we stand at close to the head of the list of the States in that
respect.

None of the devices of the General Court in the form of new
or substitute taxes has solved anything...

The Commission is convinced, therefore, that merely to lay
new taxes will not rescue real estate from its predicament
unless such action is accompanied by legislation imposing rigid
controls over future city, town and county spending.

A proposal for such control is submitted herewith in the
form of a bill.

The Commission’s decision to recommend such action was
taken after study of the forms of real estate tax limitation now
in force elsewhere in the United States. All of these purport to
limit lax rales. What Massachusetts needs is a limit on the
amount of tax and on the expenditures which cause high taxes.
In Massachusetts the greatest distress in real estate is not
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necessarily in places with the highest tax rates, as might b(

supposed, but in the places with high direct taxes per capita
almost regardless of what the rate may be, 1

Opposing the idea of Proposition 2'/? as being artificial, rigid, and
inequitable, the special commission urged instead enactment of a bill
under which controllable genera! government expenditures of locali-
ties be halted at their 1945 levels, and that appropriations in any fiscal
year be held within the average of the amounts ofappropriations in the
preceding five years. This TEL appropriations limit would be adjusta-
ble to reflect (a) additions of valuation to the local property tax base,
(b) changes of greater than 10% in an “index of the costs of municipal
government” to be computed annually by the Division on the Neces-
saries of Life in the State Department of Labor and Industries, and (c)
additional appropriations approved by a two-thirds affirmative major-
ity vote of the local governing body and further approved by the State
Emergency Finance Board. Exclusions from the appropriations limit
were to include (a) state-mandated outlays and assessments, (b) wel-
fare and veterans’ services expenditures, (c) public employee pension
outlays, and (d) expenditures for water supply and municipal lighting
plants. 2

The special commission recommended enactment of a 2% state sales
tax to fund state assumption of 75% of welfare costs then being borne
by cities and towns as a charge against their property tax levies. 1

Local Tax and Spending Control Provisions of Sales Tax Bills, 1957-
66. During these years, an intensive battle was joined in the General
Court over proposals to levy a state retail sales tax for “property tax
relief’ purposes. To make their sales tax measures more acceptable,
authors of many of these sales tax bills included provisions limiting
local property tax rates, property tax levies, or both.

Summarizing such a provision in his first sales tax bill in 1957.
Governor Foster Furcolo stated that

In providing this large amount of additional aid to the cities
and towns, it is not my intention that these funds be wasted or
spent on unnecessary local programs. I am providing this
money primarily for the purpose of reducing real estate taxes
all over the Commonwealth ..

1- Special Commission on Real Estate Taxation, Report , House, No. 1800 (1945); 348 pp.; at pp. 16, 20-2
2. Ibid., Appendix B, at pp. 44-49. Also filed as separate bill. House, No. 1802 (1945).
3. Ibid., Appendix A. at pp. 31-43.
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Although this is essentially a voluntary system of tax limita-
tion, 1 have provided that every city and town will be subject to
tax limitations for the calendar year 1958. Tax limits will be
established for each city and town on the basis of the rate at
which taxes are levied in 1957 by each city and town per
thousand dollars of taxable property therein based on a three-
year average valuation. This rate will be determined by the
state tax commission, and from the tax levy so determined
there will be deducted 75 per cent of the new aid which is
distributed under the recommended programs.

This provision will insure a tax reduction for every city and
town unless the citizens of the city or town upon referendum of
the voters approve a tax rate in excess of the tax limit estab-
lished.

Beginning in 1959, after every city and town has had an
opportunity to be under a tax limit, the people in each city and
town may vote to revoke the tax limit entirely. But this will be
by the democratic process by vote of the people of each
community.

These recommendations, it seems to me, strike a balance
between assuring local tax rate control and the maintenance of
the principle of home rule in our cities and towns. We cannot
stand arbitrarily in the path of progress in governmental pro-
grams which our citizens want, but in the light of the early signs
of financial distress surrounding our cities and towns, we must
think twice before we spend ...'

With modifications as to dates and certain other aspects, not mate-
rially altering the proposed tax limitation provisions outlined above,
this measure was refiled 14limes between 1957 and 1964, including five
resubmissions of this proposal by Governor Furcolo himself, and nine
duplicate reinductions by individual members of the Senate and House
of Representatives.

In 1965, Governor John A. Volpe proposed a somewhat different
approach to controlling local government spending under his sales tax
plan:

The appended legislation provides that each municipality

Message of Governor Foster Furcolo. Senate. No. 655 (1957), 63 pp. at pp.



1980] HOUSE No. 6743 339

may in 1966 increase its 1965 educational expenditures by a
proportion of their expenditures equal to its estimated in-
creased school enrollment and by 20% of its share of the
additional $lOO million provided by the education tax. In order
to make any further increase in its school appropriation, a
two-thirds vote of the city council or town meeting will have to
be secured. In subsequent years, a corresponding allowance for
growth in school population would be permitted and an in-
creasing percentage of the municipalities' -.hare of the new
education tax would be made available

The legislation further provides for control over local ex-
penditures other than those for education. As 1 pointed out in
my budget message, proposed increases in thepersonal income
tax will permit the Commonwealth to pay up arrearages in pub-
lic welfare, veterans aid and vocational education reimburse-
ments which now aggregate approximately $5B million state-
wide. Each municipality would be permitted in 1966 and 1967
to appropriate an amount for purposes other than debt service,
assessments and school appropriations equal to its prior year’s
appropriations for these purposes, plus one-half of its share of
the $5B million of delayed reimbursement. Appropriations in
excess of these amounts would require a two-thirds vote of the
city council or town meeting...’

These provisions on local expenditure control were dropped from
subsequent sales tax bills proposed by Governor Volpe, one of which
eventually won enactment in 1966.2

State and Local Tax Burden in Massachusetts in 1977-78. Data
compiled by the United States Census Bureau and the Tax Founda-
tion, Inc., indicates that in the fiscal year 1977, Massachusetts ranked
14th from the top among the 50 states and the District of Columbia in
terms of the ratio of total state and local government general revenues
from all their own sources, per $l,OOO of state personal income
($177.03). The ratio was only slightly above the group’s average ratio
($162.52). In terms of total state and local government general reve-
nues from taxes only, Massachusetts ($151.36) ranked sixth, well
above the national ratio of $128.05. 3

I Message of Governor John A. Volpe, House, No. 3354 (1965). 68 pp.. ai pp. 4-5.
2. Acts of 1966. c. 14.
3. Tax Foundation, Inc., Facts ami Figures on Government Finance, 20th ed., Washington, D C., 1979 , 288
pp.; Table 122, at p. 149.
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Among the 51 foregoing taxing jurisdictions in fiscal 1977, Massa-
chusetts ranked ninth from the top in terms of total state and local
general revenues per capita from these governments’ own sources
(SI, 172), the nationwide per capita figure on this score being $1,032. In
terms of total state and local government general revenues per capita
from taxes only, Massachusetts ($1,002) was fifth from the top. the per
capita figure for all 51 jurisdictions being $Bl3. Rated in respect to per
capita state taxes only (excluding unemployment compensation
taxes), the Bay State ranked 14th ($570.88), above the nationwide
figure of $523. When per capita property taxes alone were computed,
Massachusetts moved into second place ($491) behind Alaska
($1,317), both far above the nationwide ratio of $289.'

Report of Harris Economic Research Office Service in 1978. On
November 3, 1978, the impact of tax policy on the economic status of
Massachusetts was highlighted by a report published by the Harris
Economic Research Office Service of the Harris Bank of Chicago,
Illinois. That report noted in part that

The tax revolt of 1978 could prove to be the most important
economic development of the past decade...

What effect is the tax revolt likely to have on the economic
climate in those states which choose to reduce their tax burden?
What impact will it have on those states that refuse to lower
taxes? Recently, a study of state and local tax burdens was
undertaken in the hope ofanswering these types of questions.
The conclusions of that study are as follows: (1) Between 1969
and 1976, the economic growth achieved by a particular state
relative to the average U.S. performance was not directly
related to its average state and local tax burden; (2) over this
same period, a state’s relative economic growth was loosely
related to the change in a state’s relative tax burden, with those
states displaying above average increases in their tax burden
tending to show below average economic growth and vice
versa; and (3) once allowance is made for a three-year period of
adjustment to tax changes, there is a strong relationship sug-
gesting that above average increases in a state’s tax burden can
lead to below average economic growth, while below average
increases in tax burdens lead to above average growth...

Ibid. I able 126 at p. 153,and Tabic 153at p. 190. Alaska's per capita figure is inflated by
its vast revenues from property taxes imposed on realty containing

gas and
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A slightly different perspective is seen in., .(the following
table)... In the first column, states are ranked according to the
change in relative tax burdens. Those states with the fastest
increase in relative tax burdens are at the top of the list. In the
second column, states are ranked according to relative income
growth with those showing the slowest growth at the top of the
list... (1t)... is apparent that those states with relatively high
tax increases are often those which are characterized by below
average economic growth. In contrast, those states with rela-
tively low tax increases tend to be those where economic
growth is highest. Illinois, for example, ranks highest in terms
of tax burden growth and is sixth from the bottom in terms of
economic growth. At the other extreme, Idaho ranks second
from the lowest in terms of tax burden growth and eighth
highest in economic growth.

According to the analysis, it appears that an increase in the
tax burden for a particular state relative to others creates
disincentives for business and/or workers. As time passes,
resources in the form of both investment capita! and workers
tend to move toward those states where relative tax burdens
are falling. After a period of approximately three years,
enough time has elapsed so that the movement of resources
away from states with increasing relative tax burdens and
toward those with decreasing relative tax burdens can become
apparent.

Relative Tax Burden Changes, Relative Personal Income Changes,
1967 to 1974 1970 to 1977

Ranked Highest to Lowest Ranked Lowest to Highest
Relative Tax burden Growth Relative Personal Income Growth

Greater than 10% of Less than 90% of
U.S. Average U.S. Average

1. Washington, D.C. I. New York
2. Illinois 2. Connecticut
3. Vermont 3. Massachusetts
4. Pennsylvania 4. Washington, D.C.
5. New York 5. Rhode Island
6. Michigan 6. Illinois
7. Rhode Island 7. New Jersey
8. Maine 8. Ohio
9. Massachusetts 9. Delaware
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Relative Personal Income GrowthRelative Tax Burden Growth
Near the U.S. AverageNear the U.S. Average

10. Pennsylvania
11. Vermont

10. Alaska
11. New Jersey
12. Connecticut
13. Maryland
14. Nebraska
15. Ohio

12. Maryland
13. Missouri
14. Wisconsin
15. Indiana
16. Hawaii16. Wisconsin

17. Georgia
18. Virginia
19. Missouri

20. Indiana
21. Minnesota

17. Minnesota
18. California
19. Maine

20. Nebraska
21. Kansas
22. Michigan
23. Montana
24. Washington
25. lowa

22, New Hampshire
23. Nevada
24. California
25. Kentucky
26. Texas 26. Georgia
27. Delaware
28. Tennessee

27. New Hampshire

29. South Carolina
30. Washington
31. North Carolina
32. Louisiana
33. Montana
34. West Virginia

Relative Personal Income Changes,Relative Tax Burden Changes,
1967 to 1974 1970 to 1977

Ranked Lowest to HighestRanked Highest to Lowest

Relative Tax Burden Growth Relative Personal Income Growth
Less than 90% of

U.S. Average
Greater than 5% of

U.S. Average

35. Oregon 28. North Carolina
29. Virginiaw

30. Oklahomapdi
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38. Florida
39. Alabama
40. lowa

31. North Dakota
32. West Virginia
33. Tennessee

41. Kansas 34. Kentucky
35. Alabama
36. Louisiana
37. Oregon
38. Mississippi

42. Arkansas
43. Colorado
44. New Mexico
45. Utah
46. Oklahoma
47. Arizona

39. South Carolina
40. Colorado

48. South Dakota
49. Wyoming

41. South Dakota
42. Utah

50. Idaho 43. Texas
44. Idaho51. North Dakota
45. Arkansas
46. Nevada
47. New Mexico
48. Florida
49. Arizona
50. Wyoming
51. Alaska

The conclusions of the analysis are extremely important.
For one, it suggests that much of the slower-than-average
economic growth experienced in many of the Northeastern
states, such as New York, Connecticut. Rhode island, Ver-
mont, New Jersey, and Massachusetts, appears to be related to
the sharp increases in relative tax burdens in those states. In
contrast. New Hampshire’s relative tax burden was lowered
during this period, and its economic growth was above the
national average. Similarly, the above-average economic
growth experienced in many Western and Southern states
during this period is associated with decreases in their relative
tax burdens. 1

“Zero Cap’’ Proposal by Governor King. On February 9, 1979,
Governor Edward J. King submitted to the General Court legislation

Local “Tax Cap’’ Act of 1979

r Genetski, Robert J-, and Chin, Young D-, /he Impact of Stale anil Local Taxes on Economic (jrowth.
Chicago, 111.. Harris Economic Research Office Service. Harris Bank, November 3. 1978. 10 pp.
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which would place a “zero cap” on local government budgets, appro-
priations, and property tax levies. 1 This was the first part of a two-part
package for comprehensive statewide property tax relief. The Gover-
nor indicated his intention to follow his “zero cap” measure with
legislative proposals increasing state financial assistance to local gov-
ernments at a later date. That additional state aid, in the amount of
$ 166 million, was eventually provided for in the state general appropri-
ation act for fiscal 1980.2

The Governor’s “zero cap” measure proposed to limit the annual
appropriations and property tax levies of municipalities and special
districts which levy property taxes, while limiting the annual budgets
of counties and regional government units which levy no property
taxes directly, but which assess their costs on membercities and towns.
The plan was referred to as a “zero cap” because it proposed to use the
1979 fiscal year of these local government units as a base year. In
future fiscal years, local budgets, appropriations, or property tax
levies, as the case may be, would be allowed to exceed base year
budgets, appropriations, or tax levies only as permitted by certain
enumerated “increases” and “decreases,” unless authority to exceed the
limit were granted by a state appeals board, when requested by a two-
thirds affirmative majority vote of the governing body of the munici-
pality, district, county, or regional entity. The “zero cap” control
contained no “inflation” adjustment based on the Consumer Price
Index, state personal income, or other variable.

In the processes of negotiation which followed, the Governor’s bill
was revised extensively by the Joint Committee on Taxation, which,
among other things, substituted the compromise of a “4% cap,” sug-
gested by its Senate Chairman, Senator Robert E. McCarthy of Bris-
tol, Plymouth, and Norfolk. 1 This change, which allowed local
budgets, appropriations, and property tax levies to grow 4% annually,
was largely arbitrary, and was intended to allow some recognition of
inflationary increments in the costs of goods and services required by
political subdivisions of the Commonwealth. Afterfurther revisions by
the Committees on Ways and Means of each branch, 4 by floor amend-

I. Message of Governor Edward J. King, House. No. 560.1 (1979), 14 pp.

2. Acts of 1979. c. .193, s. 2, Line Item 1599-3300.
3. House, No. 5757 (1979).

4. House, No. 5909 and Senate, No. 1798 of 1979,
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ments, 1 and by conference committee action, 2 the 4% “tax cap” became
law on May 14, 1979 as Acts of 1979, c. 151. It is applicable to all local
county, and regional budgets, appropriations, and tax levies beginning
after June 30, 1979, and ending on or before December 31, 1981.

Provisions of Local “Tax Cap” Act. The Local “Tax Cap” Act of
1979, as amended in 1980,3 is summarized as follows;

Section I makes the act applicable to all 351 municipalities,
to all special districts imposing a property tax, and to all
governing bodies and governmental units, notwithstanding
any other genera! or special law.

Section 2 defines certain terms and phrases used in the act,
among them the following;

“Appropriations,” all sums of money voted by a city or
town, or by a district which has theauthority to levy directly a
property tax, to be raised from the tax levy, from free cash,
from other available funds or from federal revenue sharing
funds, except for sums which are required (a) for the payment
of principal and interest on bonds, notes or certificates of
indebtedness; (b) for the payment of pension costs and retire-
ment allowances; (c) for the payment of those amounts re-
quired to be raised as a condition of a state or federal grant; (d)
for the payment of assessments made by a governmental unit
on the basis of a budget which does not exceed the limit or
increased limit certified by the commissioner of revenue pursu-
ant to Section 13; (e) for the payment of sums voted for city,
town or district revenue-producing enterprises, including but
not limited to municipal hospitals and municipal water, sewer,
electric and gas facilities, but only to the extent that such sums
are paid from fees and charges; (f) for the payment of the costs
of unemployment compensation; and (g) for the payment of
increases in the rates charged for special education children
enrolled in institutional placements on or before the effective
date of this act.

“Budget,” all sums of money to be used by a governmental
unit or by a school committee of a city or town for operations,

1. House, No. 5915 (1979).

2. House. No. 5959 (1979)

3. Acts of 1980, c. 206.
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maintenance and capital outlay, except for sums which are (a)
required for the payment of principal and interest on bonds or
notes; (b) required for the payment of pension costs and retire-
ment allowances; (c) required for the payment of those
amounts required as a condition of a federal or state grant and
the proceeds of any such grant; (d) raised from the proceeds of
duly authorized bonds or notes; (e) for the payment of the costs
of unemployment compensation; and (1) for the payment of
increases in the rates charged for special education children
enrolled in institutions on or before the effective date of this
act.

“Governing body,” the board, committee, commissioners or
other legislative body of a governmental unit including the
school committee of any city or town.

“Governmental unit,” any county or district which does not
levy directly a property tax, including a regional school dis-
trict, transit authority, including the Massachusetts Bay Trans-
portation Authority (MBTA), excluding the Woods Hole,
Martha’s Vineyard and Nantucket Steamship Authority, and
any other unit of local government the budget of which is
financed in whole or in part by sums raised in the property tax
levy of anv one or more cities and towns.

“Levy,” the gross amount to be raised in accordance with law
by a city or town or by a district which has the authority to levy
directly a property tax in any fiscal year after deducting there-
from (a) amounts assessed as an overlay or to cover overlay
deficits, shortfalls in estimated receipts used for calculating the
tax levy for prior years; (b) amounts necessary to pay final
judgments or other expenditures ordered by any court of the
commonwealth or the United States; (c) amounts necessary to
provide for the payments ofcharges and assessments underany
general or special law as certified by the commissioner of
revenue under the provisions of G.L. c. 59, s. 21; (d) amounts
necessary for the payments of charges and assessments made
by a governmental unit on the basis of a budget which does not
exceed the limit or increased limit certified by the commission-
er of revenue pursuant to Section 13; (e) amounts which are
required for the payment of principal and interest on bonds,
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notes or certificates of indebtedness issued by the city, town or
district or for the city, town or district’s apportioned share of
the principal and interest on bonds or notes issued by a govern-
mental unit; (0 amounts necessary for the payment of pension
costs and retirement allowances; (g) amounts necessary for the
payment of those amounts required to be raised as a condition
of a state or federal grant; (h) for the payment of the costs of
unemployment compensation; and (i) for the payment of in-
creases in the rates charged for special education children
enrolled in institutional placements on or before the effective
date of this act.

“Local appropriating authority,” in a town, the town meet-
ing; in a city, the council, with the mayor’s approval when
required by law; and in a district which has the power to levy
directly a property tax, the district meeting.

Section 3. No governing body shall approve a budget which
is greater than 104% of the budget which it approved for the
preceding fiscal or calendar year, whichever is applicable, ex-
cept as authorized by Sections 6-8, BA, and 9-10. Counties
must decrease their fiscal 1979 budget figure for these compu-
tation purposes only, by the amounts of their fiscal 1979 court
costs assumed by the state.

Section 4. No local appropriating authority shall approve
appropriations which are greater than 104% of the sums it
appropriated for the preceding fiscal year, except as authorized
by Sections 6, 7 and 11. Such appropriations shall be further
decreased by any amount made availableby a revenue-produc-
ing enterprise previously funded in whole or in part by the
property tax. In any city, town or district with a population of
2,500 or more, if a local appropriating authority approves
appropriations in excess of the appropriations limit estab-
lished in this section but said approval is not by a two-thirds
vote, said local appropriating authority may amend said ap-
propriations, in whole or in part, in order to make said appro-
priations conform with said appropriations limit. Appropria-
tions so amended may exceed said appropriations limit if
approved by a two-thirds vote.



[JuneHOUSE No. 6743348

Section 5. The property tax levy shall not be greater than
104% of the property tax levy for the preceding fiscal or
calendar year, whichever is applicable, except as permitted by
Sections 4, and 6-12. If state aid due to the locality is decreased,
the property tax levy may be increased by the amount of the
state aid deficiency but if state aid increases, a corresponding
reduction in the property tax levy must follow.

Sections 6-9 prescribe the procedures applicable to increas-
ing the budget limits of governing bodies or governmental
units without direct property taxing powers of their own,
which must obtain funds from cities and towns. The MBTA
budget in any year may be increased only by a two-thirds vote
of the MBTA Advisory Board. The budget limit of aregional
school district may be increased only by a four-fifths affirma-
tive vote of the total membership of its school committee.
Other regional entities may request an increase in their budget
limit only by a two-thirds affirmative majority vote of their
governing bodies; and such limit may be increased only if
approved by a like two-thirds majority vote of each local
appropriating authority in at least two-thirds of the member
municipalities or districts. A governing body which submits its
budget request directly to only one local appropriating author-
ity may, by a two-thirds vote, request an increase in its budget
limit for a fiscal year, which may be granted by a two-thirds
vote of that appropriating authority in a municipality or dis-
trict with a population of more than 2,500, or by a simple
majority vote where that population is less. If a governmental
unit does not submit its budget request directly to a local
appropriating authority, that request must be directed instead,
by a two-thirds vote, to the Finance Appeals Board (which has
the power to approve, disapprove or modify the same).

Section 10 establishes the Finance Appeals Board in the
Executive Office of Administration and Finance, and defines
its powers, duties, and procedures. Its membership of five
includes the State Commissioner of Revenue, the Director of
Accounts, the State Commissioner of Communities and De-
velopment, and two fiscal experts named by the Governor.
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Sections 11-12 allow the local appropriating authority in
any municipality or district to increase the appropriations limit
or property tax levy limit thereof. A two-thirds majority vote
of that body is necessary if the locality has a population of
more than 2,500, while a simple majority vote suffices in a
smaller locality.

Section I2A requires a municipality or district which has
free cash at the close of the fiscal year to apply the same as a
continuing appropriation for the purpose of reducing the prop-
erty tax levy of the following fiscal year, unless a different use is
authorized by a two-thirds vote of the local appropriating
authority.

Section 13 directs the State Commissioner of Revenue to
determine the budget, appropriations, and property tax levy
limits oflocal entities subject to this act, and prescribes related
procedures. No local tax rate may be fixed by local assessors
until the same has been approved by the Commissioner as
being in conformity with this act.

Section 14 establishes procedures whereby local govern-
ments may rescind (repeal) their adoptions or acceptances of
optional state laws (with certain exceptions).

Section 15 prescribes procedures whereby local govern-
ments which had already established budgets, appropriations,
or tax levies for fiscal 1980 prior to the passage of this act could
reconsider and adjust their earlier votes and actions to conform
the same to the applicable requirements of this act.

Sections 15A-15E authorize local government units to ex-
clude certain energy costs from the limits imposed on budgets,
appropriations, and property tax levies by this act. Detailed
requirements must be met in order to qualify for this exemp-
tion.

Section 16 provides for the expiration of budget, appropri
ations, and tax levy limits imposed by this act on December 31
1981.
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Experience With Local “Tax Cap" Act. Modest success has been
achieved by the Local “Tax Cap,” as noted by the Massachusetts
Taxpayers Foundation:

Massachusetts property taxes declined in 1980 for the first
time in several decades ... The total tax levy dropped by almost
one percent... (from $3.03 billion in fiscal 1979 to $3 billion in
fiscal $980)... This drop was especially remarkable given the
rapid inflation of government costs. State and local govern-
ment prices are likely to rise by over 10% in 1980. Three factors
contributed to the drop in property taxes: spending restraint
on the part of local government; a large increase in aid from the
state; and the use of local cash reserves to reduce this year’s tax
levy.

Total spending for local purposes increased by only 4.5
percent ($2lO million) from 1979 to 1980 - well below the 6.4
percent growth rate for the three preceding years... Capped
expenditures grew by only 1.5 percent statewide, thus, few
communities had any need to override the 4 percent cap. There
were 215 municipalities ... (out of the total of 35!)... where
the increase in capped expenditures was less than 4 percent...

Spending restraint, new state aid and the use of local reserve
funds allowed this year’s statewide tax cut. It will be difficult to
repeat next year. Economists expect another year 0f...
(high) ... inflation ... (which will)

...
force increases in local

spending. And the state’s local aid budget for fiscal 1981 allows
no increase. Finally, local officials may have diminished their
fiscal reserves significantly to produce the 1980 tax cut .

State Department of Revenue representatives report that local com-
pliance with the Local “Tax Cap” Law has been relatively good,
considering the complexities of that statute and the complicated book-
keeping problems which have arisen under it. Drafting oversights, and
imperfect language, have posed difficulties of interpretation. Some
municipalities and special districts have had trouble with bookkeeping
aspects of certain federally-aided programs and projects. Another
source of difficulties has been the “gross” rather than “net” definition
of the property tax “levy” in the law, which does not allow localities to

M. Data, Inc Rates. . Bostc
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diminish their levy computation by the amount of state aid provided to
them. In consequence of this latter drafting defect, some communities
assumed that they were under the 4% “cap” when, in fact, they had
exceeded it. The tardiness of many local governments in furnishing the
Department with needed fiscal data has delayed the certification of
their budget, appropriation, and property tax levy limits, and their lax

rates.
Growing communities have been concerned about the failure of the

law to lake into consideration community growth. If the property tax
base of a city or town expands due to development, the resulting
increment in property tax revenues must be applied to reduce the
property tax rate, unless the city council, town meeting or district
governing body opts to raise the property tax levy limit by a two-thirds
vote.

However, the Local “Tax Cap” Act mechanism is sufficiently
flexible to allow localities to raise their budget, appropriation, or
property tax levy limits where there is a local consensus that the
community can afford to do so and that the additional spending is
justifiable. To the extent that local charters or enabling laws provide
referendum procedures, voters of the local taxing jurisdiction may chal-
lenge votes of their local legislative body in authorizing additional
taxation and spending which is not exempted from referendum attack.
Such exemptions usually include votes of the local legislative body
appropriating money for debt service, or authorizing temporary bor-
rowing in anticipation of revenue, or declared an emergency measure
by a two-thirds vote of that body.

1978 Initiative Petition for State TEL The "King Amendment
Prime Provisions

Printed as House, No. 5269 of 1978, the Citizens for Limited Taxa-
tion (CLT) initiative petition for a constitutional amendment, quoted
in full below, would: (a) permit state tax revenues in any fiscal year to
grow only by a percentage reflecting average three-year rates of growth
in “gross state budgets” and state personal income; (b) regulate the
conditions under which the state tax revenue limit could be exceeded
temporarily or, with voter approval, raised permanently; (c) require
excess state tax revenues to be returned in income tax rebates; (d)
prohibit any reductions in the proportion of total state tax revenues
allocated to local governments; (e) compel full state funding of new or
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expanded programs hereafter required of local governments by state
laws or regulations; (f) allow state borrowing only for capital improve-
ment purposes or for short-term one-year revenue anticipation pur-
poses; and (g) require appropriations to fund laws providing for
“future payments or benefits” to be actuarially sound.

The measure has come to be known popularly as the “King Amend-
ment” after its principal sponsor, and that “shorthand” title for it is
used herein.

The King Amendment, as appearing in House, No. 5269 of 1978,
proposed the addition to the Massachusetts Constitution of a new
Amendment Article captioned Tax Limitation consisting of the
following ten sections establishing TEL controls over state (but not
local) tax revenues and expenditures:

Section I. Tax Revenue Limitation.

(1) There is hereby established a state revenue limit for each
fiscal year. Except as specified in sub-sections (2) and (3)
below, for the first fiscal year commencing after the effective
date hereof and for each fiscal year thereafter, the maximum
state tax revenue shall be the amount determined by multiply-
ing the limitation ratio by the average personal income of
Massachusetts for the three previous calendar years.

(2) Additional revenue may be raised specifically for the
purpose of local property tax relief.

(3) Additional revenue may be raised specifically for the
purpose of providing for the state’s pension obligations in-
curred prior to the effective date of this chapter.

Section 2. Revenue Limitation Adjustments.

(1) If a program is transferred between the state and any
other level of government, the state revenue limit shall be
commensurately adjusted by the new limitation ratio thereby
created.

(2) The State Tax Revenue Limit may be increased or de-
creased by a designated dollar amount by a majority vote of the
people at a Statewide election approving a measure placed on

Original Text of King Amendment
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the ballot by the Legislature by a roll-call vote entered into the
journal, two-thirds of the membership of each house concur-
ring, or placed on the ballot as an initiative petition pursuant to
Article XLVIII of this Constitution. A measure so approved
shall take effect the day after the election, unless the measure
provides otherwise.

(3) If Federal Taxes are reduced on condition that the State
increase expenditures by an amount equivalent to the Federal
reduction, the Tax Revenue Limitation may be increased by
such an amount.

Section 3. Appropriation Limitation.
No appropriation shall cause an expenditure during any

fiscal year of tax revenues in excess of the Tax Revenue Limita-
tion for that fiscal year, other than for disposition of surplus
revenues as provided in Section 4 or for Emergency situations
as provided in Section 6.

Section 4. Disposition of Surplus Revenue.

If the state revenue for any fiscal year exceeds the state
revenue limit for that fiscal year, the excess shall be distributed
pro rata on the income taxes annual returns next filed follow-
ing the close of such fiscal year.

Section 5. Restriction on Mandating Programs.

(1) No new program, or increase in level of service under an
existing program, shall be mandated to units of local govern-
ment, or authorities created by the state, or of political subdivi-
sions of the state, unless a specific state appropriation is made
sufficent to pay the local unit of government, authority, or
political subdivision for the costs of that program. Such appro-
priations shall not be considered property tax relief under
Section 1.

(2) The proportion of state revenue paid to or for all units of
local government, authorities created by the state and politi-
cal subdivisions of that state, taken as a group, shall not be
reduced below that proportion in effect in the fiscal year next
preceding the effective date of this Amendment.
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Section 6. Special Reserve Fund.

(1) A special reserve fund not to exceed 0.2 percent of the
state personal income shall be established and maintained by
the legislature. Moneys appropriated to the Special Reserve
Fund shall be from state tax revenues and shall be subject to
the state revenue limit.

(2) Upon the governor’s declaration of an emergency situa-
tion and the exhaustion of such funds as may be available from
other sources such as internal borrowing or federal emergency
funds, the legislature may, by a two-thirds vote of each house
make appropriations from the special reserve fund to meet the
emergency or, if that fund is exhausted, the legislature may, by
a two-thirds vote of each house provide for a specific tax
increase or a specific new tax designated solely to meet the
emergent situation. Any tax so enacted shall remain in effect
no longer than two years, unless its continuation is approved
by a majority of the votes cast at a state, general or special
election.

Section 7. Economics Estimates Committee.
(1) There shall be an Economic Estimates Committee con-

sisting of the State Treasurer, an appointee of the Governor as
designated by him who is not a member of the legislature or an
employee of the Commonwealth, an attorney in the private
practice of law appointed by the Massachusetts Board of Bar
Overseers, a designee appointed by the State Senate who is not
a member of the Legislature or an employee of the Common-
wealth, and the dean of the School of Business from an accred-
ited college or university within the Commonwealth appoint-
ed by the Governor. Actions by the Committee shall require
the concurrence of three of its members. The Committee
Chairman shall utilize the resources of existing State agencies
in carrying out its duties.

(2) The Committee shall determine and publish, prior to
April 1, of each year, the State Revenue Limit for the following
fiscal year by making and publishing all necessary estimates
and calculations as provided in this Amendment. The Commit-
tee shall determine the State Revenue Limit for the fiscal year
next following enactment as soon as it can act. If it does not act
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prior to the July 1, next following, the State Revenue Limit forsuch fiscal year shall be the amount the Tax Revenue Limit
would have been for the present fiscal year had this Amend-
ment been in existence. The Committee shall also determine
and publish such estimates of the State Revenue Limit as arenecessary lor the orderly and proper development of StateBudgets. If the Committee does not act to determine the StateRevenue Limit before July 1, of a fiscal year, the Slate RevenueLimit for that fiscal year shall remain the same as for the
previous fiscal year.

Section 8. Future Obligations and Use of Bonds
(1) I* state enacts a law which provides for future pay-

ments or benefits, or if such a law or laws currently exist, anyappropriation made pursuant thereto shall be adequate when
judged by sound or commonly accepted accounting and actu-
arial practices to assure such future payments or benefits.

(2) Bonds shall not be used to finance operating expenses but
may be used only to finance capital improvements. Revenue
anticipation notes may be used providing the redemption date
on such notes is not subsequent to the end of the then current
fiscal year.

If any expenditure category or revenue source shall be ex-
empt or excluded from the limitation herein stated, pursuant to
final judgment of any court of competent jurisdiction and any
appeal therefrom, this spending limit shall be adjusted accord-
ingly; the spending limit will remain in full force and effect with
regard to all other expenditure categories and revenue sources.

(1) “Personal Income of Massachusetts”, the total income
received by persons in Massachusetts from all sources, includ-
ing transfer payments, as defined and officially reported by the
U.S. Department of Commerce or its successor agency.

(2) “Limitation Ratio”, the quotient formed by dividing the
average gross state budget for the three fiscal years immediate-

Section 9. Severability.

Section 10. Definitions.
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ly preceding the effective date hereof by the average personal
income of Massachusetts for the three calendar years imme-
diately preceding the effective date hereof.

(3) “State Revenue Limit”, that amount of dollars equivalent
to the average total personal income of Massachusetts for the
previous three calendar years multiplied by the limitation
ratio.

(4) “State Tax Revenue”, the revenue of the state from every
tax, penalty, receipt and other monetary exaction and interest
in connection therewith. Included revenue will be all taxes
including but not limited to retail sales and use, motor vehicle
fuels, business and occupation, excise, public utility, alcoholic
beverage, food and restaurant, tobacco, inheritance, estate;
excluded revenue shall mean federal grants and revenue shar-
ing, proceeds from bond issues, earnings on investments, tui-
tion, fees, service charges and other departmental revenues,
and employment trust fund income.

(5) “Internal Borrowing,” the procedures whereby State
funds borrow from other State funds on a temporary basis to
meet a cash-flow deficiency.

(6) “Federal Emergency Funds”, are funds available
through Federal programs such as Public Law 91-606 The
National Disaster Assistance Act.

(7) “Local Property Tax Relief’, are funds raised by the
State for this purpose to be distributed to the cities and towns
according to an equitable schedule within 120 days of the end
of the fiscal year in which raised to be utilized by the cities and
towns to proportionately reduce property taxes.

Views of Proponents and Opponents
After public hearings thereon on April 10, 1978, the Joint Commit-

tee on Taxation submitted a written majority report favoring defeat of
the King Amendment, and a written minority report advocating ap-
proval of this measure.

The majority report, opposing House, No. 5269, stated that
The overriding short-coming of the proposal in House 5269

is that the constitutional limit it defines would not, now or in
the foreseeable future, limit further very substantial increases
in state taxes...
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If the amendment had been adopted and in effect for fiscal
1978, the permanent limitation ratio would have worked out to

be 10.67, and the state tax revenue limit would be 53.8 billion
more than S7OO million above expected tax collections

The failure of the amendment to freeze tax collections at
anything near their present level results from the use of the
gross state budget in the limitation ratio. The authors of the

amendment apparently failed to take into account the fact that
we rely heavily on non-tax revenues to finance the state budget.

Of course, it is possible that the sponsors of the amendment
intended this result a limit which permits major growth in
state government and state costs. Such an intention seems
unlikely, however, since the amendment also permits tax in-
creases outside the limit to provide for funding public pension
liabilities and additional local aid. It is difficult to imagine
what further state-financed activities might be contemplated to
bring taxes bn Massachusetts residents up to the level permit-
ted by the proposed “tax revenue limit”.

The next most serious deficiency of the amendment is that it
does nothing to resolve the Commonwealth’s most critical tax
problem the need to reduce the burden of the local property
tax.

The amendment apparently requires full funding of all past,
present, and future pension obligations for public employees
(Section 8(1)).

The present cost of the pension funding plan recommended
by the Retirement Law Commission is estimated to be $340
million per year for the state employees and teachers retire-
ment systems now paid from state funds; and $3OB million per
year for county and municipal retirement systems. It is not
clear whether the amendment requires the state to pay the full
cost or whether cities and towns would have to fund the county
and municipal pension obligations.

If there is widespread agreement that public employee pen-
sion funding is a critical fiscal problem, there is considerable
disagreement on how best to resolve the problem.
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This complex matter should be considered separately and
appropriate legislation adopted. It does not make sense to
mandate an enormous expenditure for pension funding
through a constitutional amendment, particularly via an
amendment purporting to limit state taxes.

In summary then, the amendment would place in our state’s
Constitution a very detailed but flawed tax limit provision. The
amendment makes no provision for any permanent change in
the slate tax limit or in any other part of the limitation plan. An
increase or decrease in the “state tax revenue limit” by a
“designated dollar amount” may be voted by the people at a
statewide election (Section 2(2)). However, since the revenue
limit is computed separately for each fiscal year, such a change
apparently could apply only to a single year.

if the amendment as submitted by the initiative petition is
adopted, the incorrectly defined “limitation ratio”, theappar-

costliness of the pension funding requirements* the failure
to exclude debt service from the amendment, and many other
substantia! flaws and inconsistencies would all be beyond the
power of the Legislature or the people to change or correct,
short of recourse to a further amendment of the Constitution.
Any such amendment could not become effective for nearly
four years. The problems that would predictably develop in the
interim would be seriously detrimental to the Commonwealth
and to the taxpayer.

The Committee on Taxation, therefore, recommends that
the petition ought not to pass. 1

In defense of the King Amendment, the minority report signed by
two legislators argued that

1. A definition of gross state budget by no means is essential
to the amendment as currently designed. “Budget” refers to the
statement of both revenues and expenditures. It should be clear

No. 1542 Senators Robert E. McCarthy of Bristol
Worcester and Middlesex, andCh

V Vincent J. Piro of Somerville ( House Chau
Rc Angelo Rham, Angelo R Cataldo of Revere, Joseph N. Hermann of NorthCa

H
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trom the definition of state tax revenue, Section 10(4), wherein
federal grants and revenue sharing and other named revenues
are excluded, that the same are excluded from the appropria-
tion side of the ledger. Any other interpretation would violate a
fundamental principle of construction. Furthermore, the eco-
nomic estimates committee has the authority to make that
determination.

A simple statutory definition would suffice to remove any
lingering concern.

2. The report suggests that theamendment does not address
the local property tax problem. On the contrary, in Section
1(2) the amendment allows the state revenue limit to beexceed-

ed for the specific purpose of providing local property tax
relief. Furthermore and most directly Section 5 is designed to
control the prime generator of increased local government
costs, to wit, programs imposed by the state on local units of
government (or increased levels of services), as well as to bar
reductions by the state of the proportion of its budget which it
subvenes to local government for its use.

While not mandated therein Section 1(2) is designed to
facilitate legislative property tax relief and is therefore fully
consistent with programs to reduce property taxes.

3. With respect to the funding of public pensions, the
amendment does not require full funding of pensions at current
scheduled levels. The state is permitted, under this section, the
option either of providing full funding or of establishing new
benefit schedules commensurate with funds heretofore and
hereafter appropriated. Section B{i), which deals with this
problem might be characterized as the “truth in public pen-
sions section; The state will be required to state accurately the
pension benefits which appropriations to date will accommo-
date.

4. A provision specifically excluding bonded debt service
from the effects of the limit is not essential to theamendment’s
operation. Such a provision would become operative only
under circumstances, most unlikely, in which debt service con-
sumed 100 percent of allowable revenues. No state, including
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the Commonwealth of Massachusetts, has approximated this
proportion.

On the contrary, it is quite likely that the fiscal discipline
which the citizens of Massachusetts would demonstrate by
adopting H. 5269 in its present form would enhance, not
undermine, the bond credit rating of the Commonwealth.

5. The remaining reservation would be valid only if H. 5269,
as it now stands, is flawed. It is our opinion that the bill is now
flawed and, therefore, that the reservation is obviated. Fur-
thermore to provide true protection any tax limitation measure
must be imbedded in the constitution where it may not be
ignored or circumvented by successive sessions of the legisla-
ture.

The ultimate objective of the bill is protection of the interest
of the taxpayers of Massachusetts. Surely the interest of Mas-
sachusetts taxpayers will be served by support of H. 5269.'

a legislative constitutional convention in conformity with require-
ments of the l&R Amendment, thatconvention beginning its delivera-
tions on May 10, 1978.
McCarth v A mendments

The next stage of developments was the appearance of a new text of
the King Amendment incorporating changes formulated in negotia-
tions between Senator Robert E. McCarthy, Chairman of the Joint
Committee on Taxation, and representatives of the CUT. These revi-
sions were presented to the legislative constitutional convention at its
session on June 21, 1978, through floor amendments moved by Sen-
ator McCarthy, and were adopted by the affirmative vote of more than
the 75% majority required to amend an initiative-proposed constitu-
tional amendment under the l&R Amendment (239 yeas, 2 nays, 36
legislators absent or not voting).

Fhe King Amendment now read as follows

Section I. Tax Revenue Limitation.
H) There is hereby established a state tax revenue limit for

In due course, the King Amendment was placed upon the agenda of

Senate, No. 1542 (1978). at pp. 6-7. Signed by: Representatives James J. Gaffney 111wksbury and John H. I.oring of Acton.
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each fiscal year. Except as specified in sub-sections (2) and (3)below, for the first fiscal year commencing after the effective
date hereot and for each fiscal year thereafter, the maximum
state tax revenue shall be the amount determined by multiply-
ing the limitation ratio by the average personal income of
Massachusetts for the three previous calendar years.

(2) Additional revenue may be raised specifically for the
purpose of local property tax relief.

(3) Additional revenue may be raised specifically for the
purpose of providing for the state’s pension obligations in-
curred prior to the effective date of this article for individuals
who are members of a retirement system funded by the state
prior to the effective date of this article.

Section 2. Revenue Limitation Adjustments.
(1) If a program is transferred between the state and any

other level of government, the state tax revenue limit shall be
commensurately adjusted by the new limitation ratio thereby
created.

(2) The state tax revenue limit may be increased or de-
creased by a change in the limitation ratio if approved by voters
at a state election equal in number to at least thirty percent of
the total number of ballots cast at such election and also by a
majority of the voters voting on such change. A measure to
increase or decrease the state tax revenue limit may be placed
on the ballot by the legislature if approved by two thirds of the
membership of each house, or placed on the ballot as an
initiative petition pursuant to Article XLVII! of the Amend-
ments to the Constitution.

(3) If Federal Taxes are reduced on condition that the State
increase expenditures by an amount equivalent to the federal
reduction, the state tax revenue limit may be increased by such
an amount.

Section 3. Appropriation Limitation.
No appropriation shall authorize an expenditure during any

fiscal year of tax revenues in excess of the state tax revenue
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limit for the fiscal year, other than for disposition of surplus
revenues as provided in Section 4 or for emergency situations
as provided in Section 6 or to meet debt service obligations of
the Commonwealth or for which the credit of the Common-
wealth is pledged.

Section 4. Disposition of Surplus Revenue

If the state tax revenue for any fiscal year exceeds the state
tax revenue limit for that fiscal year, the excess as determined
by the Economics Estimates Committee shall cause a persona!
income tax reduction for the calendar year following the close
of such fiscal year.

Section 5. Restriction on Mandating Programs.
(1) No new program, or increase in level of service under an

existing program, or new or increased exemption from local
taxation, shall be mandated by the general court to units of
local government, or authorities created by the state, or of
political subdivisions of the state, unless the general court, at the
same session at which such new program, increased service or
exemption from taxation is mandated, has provided for the
assumption by the commonwealth of any cost of such pro-
gram, service or loss of local taxes. Action under this para-
graph shall not be considered property tax relief under section
one.

(2) The proportion of state tax revenue paid to or for all units
of local government, authorities created by the state and politi-
cal subdivisions of that state, taken as a group, shall not be
reduced below that proportion in effect in the fiscal year next
preceding the effective date of this Article, provided, however,
that if a new limitation ratio is established under the provisions
of section two of this Article, said proportion of state tax
revenue shall be adjusted accordingly.

Section 6. Special Reserve Fund.
A special reserve fund not to exceed 0.2 percent of the
personal income shall be established and maintained bv

Moneys appropriated to the Special Reserve
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Fund shall be from state tax revenues and shall be subject to
the state tax revenue limit.

(2) Upon the governor’s declaration of an emergency situa-
tion and the exhaustion of such funds as may be available from
other sources such as internal borrowings or federal emergencv
funds, the legislature may, by a two-thirds vote of each house
make appropriations from the special reserve fund to meet the
emergency or, if that fund is exhausted, the legislature may, by
a two-thirds vote of each house provide for a specific tax
increase or a specific new tax designated solely to meet the
emergency situation. Any tax so enacted shall remain in effect
no longer than two years, unless its continuation is approved
by a majority of the votes cast at a state general or special
election.

Section 7. Economics Estimates Committee.
(1) There shall be an Economic Estimates Committee con-

sisting of the State Treasurer, an appointee of the Governor as
designated by him who is not a member of the legislature or an
employee of the Commonwealth, an attorney in the private
practice of law appointed by the Massachusetts Board of Bar
Overseers, a designee appointed by the State Senate who is not
a member of the Legislature or an employee of the Common-
wealth, and the dean of the School of Business from an accred-
ited college or university within the Commonwealthappointed
by the Governor. Actions by the Committee shall require the
concurrence of three of its members. The Committee Chair-
man shall utilize the resources of existing State agencies in
carrying out its duties.

(2) The Committee shall determine and publish, prior to
April 1, of each year, the state tax revenue limit for the follow-
ing fiscal year by making and publishing all necessary estimates
and calculations as provided in this Amendment. The Commit-
tee shall determine the state tax revenue limit for the fiscal year
next following approval of this Article. If it does not act prior
to the July 1, next following, the state tax revenue limit for such
fiscal year shall be the amount the state tax revenue limit would
have been for the present fiscal year had this Amendment been
in existence. The Committee shall also determine and publish
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such estimates of the state tax revenue limit as are necessary for
the orderly and proper development of State Budgets. If the
Committee does not act to determine the state tax revenue limit
before July 1, of a fiscal year, the state tax revenue limit for that
fiscal year shall remain the same as for the previous fiscal year.

Section 8. Future Obligations and Use of Bonds.
(!) In the event of a financial emergency, as determined by a

vote taken by the yeas and nays of three-quarters of each house
of the general court present and voting therein, bonds or notes
may be issued for current operating expenses; such bonds or
notes to mature not later than the end of the fiscal year next
following their issue.

2) Bonds shall not be used to finance operating expenses but
may be used only to finance capital improvements. Revenue
anticipation notes may be used providing the redemption date
on such notes is not subsequent to the end of the then current
fiscal year.

If any expenditure category or revenue source shall be ex-
empt orexcluded from the limitation herein stated, pursuant to
final judgment of any court of competent jurisdiction and any
appeal therefrom, this state tax revenue limit shall be adjusted
accordingly; the state tax revenue limit will remain in full force
and effect with regard to all other expenditure categories and
revenue sources.

(1) “Personal Income of Massachusetts”, the total income
received by persons in Massachusetts from all sources, includ-
ing transfer payments, as defined and officially reported by the
U.S. Department of Commerce or its successor agency.

(2) “Limitation Ratio”, the quotient formed by dividing the
average state tax revenue for the three fiscal years immediately
preceding the effective date hereof by the average personal
income of Massachusetts for the three calendar years imme-
diately preceding the effective date hereof.

Section 9. Severability.

Section 10. Definitions.
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(3) “State Tax Revenue Limit”, that amount of dollars
equivalent to the average total personal income of Massachu-
setts for the previous three calendar years multiplied by the
limitation ratio.

(4) “State Tax Revenue”, therevenue of that state from every
tax, penalty, receipt and other monetary exaction and interest
in connection therewith. Included revenue will be all taxes
including but not limited to retail sales and use, motor vehicle
fuels, business and occupation, excise, public utility, alcoholic
beverage, food and restaurant, tobacco, inheritance, estate;
excluded revenue shall mean federal grants and revenue shar-
ing, proceeds from bond issues, earnings on investments, tui-
tion, fees, service charges and other departmental revenues,
and employment trust fund income.

(5) “Internal Borrowing,” the procedures whereby State
funds borrow from other State funds on a temporary basis to
meet a cashflow deficiency.

(6) “Federal Emergency Funds”, are funds available through
Federal programs such as Public Law 91-606 The National
Disaster Assistance Act.

(7) “Local Property Tax Relief’, funds raised by the State
for this purpose to be equitably distributed to the cities and
towns to be utilized by the cities and towns to reduce local
property tax levies.

Substantive changes, or at least “borderline” substantive changes,
appear to have been achieved in the King Amendement by at least five
of the McCarthy amendments.

Firstly, Section 3 of the McCarthy version makes specific provision
for the state to exceed its state tax revenue limit in order to pay
principal and interest falling due on state indebtedness or debt guaran-
teed by the state; the Contract Clause of the Federal Constitution
would have required this exception only as to indebtedness outstand-
ing at the time the votersapproved the proposed constitutional amend-
ment.

Secondly, Section 5 of the McCarthy version enlarged the defini-
tions of state mandates to include laws granting new or increased
exemptions from local taxation. The original Section 5 spoke only of
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“programs” and “services”. At the same time. King Amendment termi-
nology which included state mandates whether imposed by state law or
state regulations was modified to apply clearly only to the former.

Thirdly, the McCarthy amendments deleted from Section 8 the
requirement of actuarial soundness in “future payments or benefits”
programs authorized by state law.

Fourthly, Section 8 was changed to allow borrowing for current
operating expenses, for a term not to exceed one year, by a three-
fourths affirmative vote of each of the two branches of the General
Court.

Finally, the McCarthy amendments dropped from Section 10 the
requirement that state revenues raised for property tax relief be utilized
to achieve such property tax reductions “proportionally”. Instead,
such relief was to be only “equitable”.

"Third Reading” Version Ring Amendment
On June 28, 1978, the Committee on Bills in Third Reading, acting

jointly, reported House, No. 5269 of 1978, as amended above, with
additional changes recommended by those Committees, to thefloor of
the legislative constitutional convention. This new text of the King
Amendment read as follows:

Art. Section 1. Definitions. As used in the article, the
following words shall have the following meanings:

(1) “Federal emergency funds”, funds available under feder-
al programs for disaster relief.

(2) “Internal borrowing”, any procedure whereby funds may
be transferred from one state account or fund to another on a
temporary basis to meet a cash-flow deficiency.

(3) “Local property tax relief 1
, funds raised by the state to be

equitably distributed to the cities and towns for the purpose of
reducing local property tax levies.

(4) Limitation ratio”, the quotient formed by dividing the
average state tax revenue for the last three full fiscal years
preceding the effective date of this article by the average per-
sonal income of Massachusetts for the last three full calendar
years preceding said effective date, subject to adjustments
authorized pursuant to section three.
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(5) “Personal income of Massachusetts”, the total income
received by persons in Massachusetts from all sources, includ-
ing transfer payments, as defined and officially reported by the
United States Department of Commerce or its successor agen-
cy.

(6) “State tax revenue limit”, that amount of dollars equiva-
lent to the average total personal income of Massachusetts for
the previous three calendar years multiplied by the limitation
ratio, and increased by amounts representing revenue raised
for the specific purposes of (a) affording local property tax
relief, (b) providing for pension obligations incurred by the
state for individuals who are members of a retirement system
funded by the state on the effective date of the article; (c)
meeting an emergency situation as provided for in section six;
(d) meeting debt service obligations of the commonwealth or
obligations for which the credit of the commonwealth is
pledged; or (e) satisfying a condition to federal tax reduction as
described in section three.

(7) “State tax revenue”, the revenue of the state from every
tax, penalty, receipt and other monetary exaction and interest
in connection therewith, including but not limited to excises
and taxes on retail sales and use, motor vehicle fuels, business-
es and occupations, public utilities, alcoholic beverages, food
and restaurants, tobacco, inheritances, estates, and excluding
federal grants and federal revenue sharing funds, proceeds
from bond issues, income from investments, tuition, fees, serv-
ice charges and departmental revenues, dividends and interest
accruing to employee trust funds.

Section 2. Tax Revenue and Appropriation Limitation. For
the first fiscal year commencing after the effective date of this
article and for each fiscal year thereafter state tax revenue shall
not exceed the state tax revenue limit. No appropriation shall
authorize an expenditure during any fiscal year of tax revenues
in excess of the state tax revenue limit for that fiscal year.

Section 3. Revenue Limitations Adjustments. Upon the
transfer of a program between the state and any other level of
government, including the federal government, the state tax
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revenue limit shall be commensurately adjusted by the new
limitation ratio thereby created.

The state tax revenue limit may be increased or decreased by
a change in the limitation ratio if approved at a state election by
a majority equal in number to at least thirty per cent of the total
number of ballots cast at such election. Such measure to in-
crease or decrease the state tax revenue limit may be placed on
the ballot by the legislature if approved by two thirds of the
membership of each house or placed on the ballot as an initia-
tive petition pursuant to Article XI.VIII of the Amendments to
the Constitution.

If federal taxes are reduced on condition that the state in-
crease expenditures by an amount equivalent to the federal
reduction, the general court may increase the tax revenue limit
by such an amount.,

Section 4. Disposition of Surplus Revenue. If the state rev-
enue for any fiscal year exceeds the state tax revenue limit for
that fiscal year, the excess, as determined by the economics
estimates committee, shall cause a personal income tax reduc-
tion for the calendar year following the close of such fiscal year.

Section 5. Restriction on Mandating Expenditures by Pol-
itical Subdivisions and Authorities. No new program, or in-
crease in level of service under an existing program, or new or
increased exemption from local taxation, shall be mandated by
the general court to units of local government, to authorities
craated by the state, or to political subdivisions of the state,
unless the general court, at the same session at which such new
program, increased service or exemption from taxation is man-
dated, has provided for the assumption by the commonwealth
of any cost of such program, service or loss of local taxes. The
purpose of any action under this paragraph shall not be
deemed to be property tax relief as that term is used in the
definition of “state tax revenue limit”.

The proportion of state tax revenue paid to or for all units of
local government, authorities created by the state, and political
subdivisions of that state, taken as a group, shall not be re-
duced below that proportion in effect in the fiscal year next
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preceding the effective date of this article; provided, however,
that if a new limitation ratio is established under the provisions
of section three, said proportion of state tax revenue shall be
adjusted accordingly.

Section 6. Special Reserve Fund. A Special Reserve Fund
not to exceed two tenths of one per cent of the persona! income
of Massachusetts shall be established and maintained by the
general court. Moneys appropriated to the Special Reserve
Fund shall be from state tax revenues and shall be subject to
the state tax revenue limit.

Upon the declaration of an emergency by the governorand
the exhaustion of such funds as may be available from other
sources such as internal borrowing or federal emergency funds,
the general court may, by a two-thirds vote of each branch,
make appropriations from the Special Reserve Fund to meet
the emergency or, if said fund is exhausted, the legislature may,
by a two-thirds vote of each branch provide for a specific tax
increase or a specific new tax designated solely to meet the
emergency situation. Any tax so enacted shall remain in effect
no longer than two years, unless a measure authorizing its
continuation is approved by a majority of the voters voting
thereon at a general or special statewide election.

Section 7. Economics Estimates Committee. There shall be
an economic estimates committee consisting of the state treas-
urer, two persons appointed by the governor, one of whom is
neither a member of the general court nor an employee of the
commonwealth and one of whom is a dean of a School of
Business from an accredited college or university within the
commonwealth, one person appointed by the Massachusetts
Board of Bar Overseers who is an attorney in the private
practice of law, and one person appointed by vote of the senate
who is neither a member of the general court nor an employee
of the commonwealth. Actions by the committee shall require
the concurrence of three members. The committee shall utilize
the resources of existing agencies of the commonwealth in
carrying out its duties.
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The committee shail determine and publish, prior to April
each year, the state tax revenue limit for the following

seal year, by making and publishing all necessary estimates and
calculations as provided in this article. The committee shall
determine the state tax revenue limit for the fiscal year next
following the approval of this article, but if no limit has been
published prior to the July first next following, the state tax
revenue limit for such fiscal year shall be the amount which the
state tax revenue limit would have been for the prior fiscal year

ad this article been in effect. The committee shall also deter-
mine and publish such estimates of the state tax revenue limit
as are necessary for the orderly and proper development of the
state budget. If the committee does not determine the state tax
revenue limit before July first of a fiscal year, the state tax
revenue limit for the prior fiscal year shall continue in force.

Section H. Future Obligations and Use of Bonds. Bonds
shall not be issued to finance operating expenses but may be
issued only to finance capital improvements. Revenue antici-
pation notes may be issued providing the redemption date on
such notes is not subsequent to the end of the thencurrent fiscal
year.

In the event of a financial emergency, as determined by a
vote taken by the yeas and nays of three fourths of each branch
of the general court present and votingthereon, bonds or notes
may be issued for current operating expenses; such bonds or
notes to mature not later than the end of the fiscal year next
following their issue.

Section 9. Severability. If any expenditure or revenue
source shall be exempt or excluded from the limitations herein
stated, pursuant to a final judgment ofany court of competent
jurisdiction and after any appeal therefrom, the economics
estimates committee shall adjust the state tax revenue limit
accordingly, which state tax revenue limit shall then apply to
all other expenditures and revenue sources.
he legislative constitutional convention then agreed to this version

King Amendment for a first time by an affirmative majority vot
ments to a
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initiative-proposed constitutional amendment (222 yeas, 23 nays, 32
legislators absent or not voting).

As indicated in Chapter 1, the CUT subsequently filed suit in the
Supreme Judicial Court alleging that the 1978 legislative constitution-
al convention unconstitutionally altered the substance of the King
Amendment to place all state tax revenues raised for property tax relief
outside the state tax revenue limit, whereas the original text of House,
No. 5269, and its text as revised by the McCarthy amendments, kept
existing sums raised by state taxation for property tax relief within the
state tax revenue limit while allowing state tax revenues for new
property tax relief only to be raised outside that limit. These issues
await resolution by the Supreme Judicial Court.

On May 13, 1980, the House of Representatives adopted a motion
offered by Representative Andrew S. Natsios of Holliston, one of the
ten original petitioners of the King Amendment, placing the "Third
Reading” text of that amendment (reprinted as Senate, No. 2175 of
1980) on the agenda of the legislative constitutional conventions of the
1980 General Court. Action on that measure is pending.

Companion Proposition 2 1/2 CLT Initiative
After an earlier abortive attempt in 1978 on behalf of an initiative

law of the “Proposition V/f variety, which was disqualified because it
included certain subject matter not allowed to be the subject of initia-
tive measures under the 1 & R Amendment, the CLT was successful in
collecting over 60,000 valid voter signatures on a new Proposition 2'/>
measure in 1979. 1 Printed as House, No, 5933 of 1980, that proposed
initiative law is summarized as follows:

Section 1 provides that the total taxes assessed by the state
or by any political subdivision upon real estate and personal
property shall not, in any fiscal year, exceed 2'/2 of the full and
fair cash valuation thereof. From one year to another, the local
tax levy may not increase by more than 2‘/2% of the prior year’s
levy. This levy limit may be exceeded in any fiscal year if local
voters so vote, by a two-thirds majority, at a biennial general
election or at a general election called by the General Court in
November in a year in which a biennial general election is not
held.

Initiative petition of Mr Donald L. Cassidy of Holliston and others.
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11 in any city or town the total taxes assessed upon real estate

and personal property exceeds 2'/2% of the full and fair cash

valuation thereof on the effective date of this law, the total
taxes so assessed shall be reduced annually by not less than

15% of such total for each successive fiscal year until the taxes

reach 2/2 %. If in any city or town the total taxes assessed upon
real estate and personal property in the fiscal year 1979 were
less than IVi% of the full and fair cash valuation thereof in such
fiscal year, that lesser percentage shall be the maximum per-

centage of full and fair cash valuation at which such total taxes

may be assessed; and if between the fiscal year 1979 and the
effective date of the enactment of this law the total taxes so
assessed shall have increased above the said lesser percentage,
the total taxes so assessed shall be reduced annually by not less
than 15% of such total for each successive fiscal year until the
total taxes so assessed shall not exceed the said less per-
centage.

The question of reducing the property tax levy limit may be
placed on the ballot of a November election, in a year when no

state biennial election is held, by vote of the local legislative
body, or by local initiative procedures where available.

If a majority of the persons voting on the question so vote,
the limit on total taxes assessed shall be decreased to the
percentage so voted for that fiscal year.

Section 2 makes inapplicable to cities and towns any state
law or regulation which grants new or increased exemptions
from local taxation, or imposes new or additional costs, unless
state funding is provided therefore. Procedures are prescribed
for adjudications of issues arising under this section in the
courts. Costs imposed upon a city or town as a consequence of
court rulings are not subject to this section.

Section 3 creates a Division of Local Mandates in the De-
partment of the State Auditor.

Section 4 spells out the power and duties of that Division,
which is charged with estimating the actual financial effects on
each city and town of state laws and regulations, either pro-
posed or in effect.
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Section 5 establishes procedures whereby cities and towns
may rescind their past acceptances of optional state laws, with
certain exceptions.

Sections 6, 7 and 8 repeals “fiscal autonomy” powers of
school committees.

Section 9 reduces the motor vehicle excise tax from its pres-
ent level of 566 per $ 1,000 of valuationto a lower rate of $25 per
$l,OOO of such valuation.

Section 10 repeals the law requiring compulsory and bind-
ing arbitration of collective bargaining disputes between mu-
nicipalities and their police and fire fighter unions.

Section 11 is intended to allow residential tenants to deduct
50% of their rent in computing their income tax liability, but
appears to amend the wrong law (G.L. c. 72 instead of G.L. c.
62).

Section 12 provides that no political subdivision or govern-
mental entity authorized by law to assess costs, charges or fees
upon cities or towns may increase the total of such costs,
charges or fees with respect to any city or town in any fiscal
year by more than four percent over the total of such costs,
charges or fees for such city or town for the preceding fiscal
year. No political subdivision public authority or other govern-
mental entity shall make any charge or impose any fee for
goods provided or services rendered in excess of the cost of
furnishing such goods or providing such services.

Section 13 is a severability provision.

Since House, No. 5933 specifies no effective date for its
provisions, that initiative law will take full effect 30 days
following the state biennial election of November 4, 1980, if it is
approved by the voters. 1

“Proposition 2/{\ as outlined above, is viewed by the CUT and its
supporters as a measure which stands alone by itself, but which also
serves as a comparison measure to the King Amendment, to compen-
I Mass. Const., Amend. Art. XLVIII, The Initiative Part V
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sate for the omission in the Amendment of any TEL or other control
over government spending.

Proponents of Proposition 2Vi contend that its proposed ceiling on
local property tax levies is reasonable, that it is far more liberal than
California’s Proposition 13, and that it is stronger than the Local “Tax
Cap” Act of 1979. They complain that the latter 1979 statute, by
allowing city councils, town meetings, and other governing bodies to
exceed their budget, appropriation, and property levy limits by an
extraordinary majority vote, but without requirement of a vote refer-
endum, place too much real authority in the hands of the “spending
establishment” of local public officials, public employees, and spend-
ing-oriented local civic groups, to the disadvange of the bulk of the
citizenry of the city or town who are not so well organized.

This aspect aside, the arguments of the CLT and its allies on behalf
of Proposition 2/i follow pretty much the same themes heard in
California on behalf of Proposition 13, and in Massachusetts on behalf
of the legislation which became, eventually, the local “Tax Cap” Act.

House, No. 5933 was referred to the Joint Committee on Taxation,
which subsequently recommended to the House of Representative, on
May 5, 1980, that the initiative bill ought not to pass. The majority
report ol the Committee stated its opposition on these grounds:

While the committee on Taxation agrees that the problem of
the property tax burden remains the most important problem
facing the General Court, such drastic and simplistic action as
proposition 2,5 would seriously affect local governmental
structure and the provision of services required by local resi-
dents. House 5933 requires greater state involvement in the
decision making process at the municipal level, thus further
abrogating the concept of “home rule”.

As current economic trends continue, the demand for gov-
ernmental services as well as the need to implement a new
program of state aid to meet the cuts of proposition 2.5, will
only result ina massive state tax program. It would alsorequire
major changes in the state aid formulas to the cities and towns
to address the effects of H. 5933.

In addition to these concerns there are also some very critical
technical problems with House 5933 as drafted. As written the
proposal will wipe out classification. Under its existing word-

5 can only be enacted if a community is assessing at full
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and fair cash value. What effect the initiative would have on
communities assessing at less than 100% is unclear.

The bill as written leaves unclear that status of just what
property is to be taxed. Chapter 59 of the General Laws
provides that all property real and personal shall be subject to
tax unless expressly exempt yet the initiative states that total
taxes assessed cannot exceed 2.5% of full fair cash value ofall
taxable property. It is unclear what the status of elderly and
other abatements as well as Chapter 121 A property would be
under this scheme. Does the limit imposed by proposition 2.5
now mean that local communities faced with tremendous reve-
nue shortfall now begin to search for personal property to
increase their levies? What is to be the status of manufacturing
property, motor vehicles, and stocks and bonds? The proposal
does not address these areas.

These are some of the potential problem areas with the
proposed initiative. In its current form, the legislation fails to
recognize the peculiarities of the existing government structure
in Massachusetts, and does not provide for an orderly reduc-
tion that will benefit the taxpayers while providing for those
who require needed services.

For the foregoing reasons, therefore a majority of the com-
mittee after due deliberation, recommend that the act in the
Initiative Petition H. 5933 ought not to pass. The committee
recommends that the General Court develop a legislative alter-
native that incorporates spending limitations on both the state
and local level. 1

No minority report was filed.
Subsequently, on May 6, 1980, the House of Representatives reject-

ed the CLT initiative bill overwhelmingly (5 yeas, 146nays, 9 members
not voting). The CLT is currently engaged in gathering the approxi-
mately 10,000 legal voter signatures required to place House, No. 5933
of 1980 on the 1980 state biennial election ballot.

I House, No. 6368 (1980), 3 pp. 1-2. Signed by: Senators Robert E. McCarthy of Plymouth
(Senate Chairman). Bill Owens of Suffolk, Samuel Rotondi of Middlesex, and Alan D. Sisitsky of
Hampden and Berkshire; and Representatives Gerald M. Cohen of Andover (House Chairman).
Lawrence R. Alexander of Marblehead, Michael J. Barrett of Reading, Thomas F. Brownell of
Quincy, Joseph N Hermann of North Andover, John H. l.oring of Acton, Thomas R Fussier of
Pittsfield, and Richard L. Walsh of Boston.
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Initiative Petition of the Massachusetts Teachers Association

At the same sitting on May 6, 1980 at which it rejected the CLT
initiative. House, No. 5933 above, the House of Representatives also
defeated handily another initiative proposal which had been intro-
duced on petition of Ms. Ellen M. O’Brien of Winchester and others on
behalf of the Massachusetts Teachers Association (MTA), and signed
by more than 104,000 legal voters (yeas 2, nays 147, members not
voting, 1 1). This initiative proposal for a limitation on both state and
local taxation. House, No. 5881 of 1980, had been adversely reported
by the Joint Committee on Taxation the previous day.

As summarized by the Attorney General, House, No. 5881, heralded
by its authors as a “Stop Proposition 2/f" alternative, would have done
the following;

The proposed law would limit local property taxes and state
taxes and would provide for increased state aid for local educa-
tional purposes.

The act would limit local property taxes in the years 1981
through 1984 to the amount levied in the previous year in-
creased by the percentage increase in personal income of the
residents of the Commonwealth during the previous year. The
local property tax limit could be exceeded to offset decreases in
local aid, to cover shortages for prior years and to pay court
judgments. Pension and retirement allowances, payments to
other governmental units, principal and interest on any in-
debtedness, unemployment compensation, amounts required
to be raised as a condition of a state or federal grant, and costs
for special education programs would be excluded from the
property tax limit.

These local limits would be reduced by any excess taxes
actually collected over the tax limit for the preceding year. The
limit would not apply to any muncipality having a general tax
rate of less than $35 per thousand of equalized valuation. The
tax limit could be exceeded by a two-thirds vote of the local
appropriating body.

The cost of regional and independent vocational schools
would be subject to the same limitations.

Other 1980 Tax Limitation Initiatives
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The proposed law would also limit state taxes imposed in the
years 1981 through 1984 to an amount no greater than that
imposed the previous year, increased by the percentage in-
crease in the personal income of Massachusetts residents in the
previous year. This state tax limit could be exceeded only to
increase local aid or to assume other costs approved by a
two-thirds vote of the state legislature. The amounts necessary
to pay principal and interest on state indebtedness, pensions,
retirement allowances, unemployment compensation, and
court judgments, and money required to be raised as a condi-
tion of a federal grant would not be subject to the state tax
limit. The total amount of local aid for any year which would
be subject to legislative appropriation could not be less than
the total amount ofaid for the preceding year increased by half
the increase in collected state taxes during that preceding year.
The state tax limit would be reduced by any excess taxes
actually collected over the tax limit for the preceding year.

The proposed law also would require, subject to legislative
appropriation, a gradual increase in the percentage of local
educational costs paid by the Commonwealth to a level of 50%
in 1984. The proposal would also require, again subject to
legislative appropriation, that school aid paid by the Common-
wealth in any year between 1981 through 1984 must be at least
15% greater than that provided in 1980.'

Due to the increasing costs of municipal service, including
education, and because some simplistic and unreasonable tax
limitation measures have been filed as referenda questions, the
MTA has proposed an alternative tax limitation referendum
which has its goals:

I. House, No. 5881 (1980), 11 pp.; at pp. 9-10.

In explaining the goals of this initiative measure, the MTA declared
that

1. To set a limit on local and state taxes which will stop
unreasonable tax hikes while permitting funding of needed
public services.

2. To limit the share of personal income consumed by local
and state taxes.
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3. To limit the escalation in costs of both municipal services
and the operation of the public schools.

4. To reduce the reliance upon the local property tax in
financing public schools and thereby providing much needed
local property tax relief.

5. To promote a greater degree of equal educational oppor-
tunity by further equalizing as well as increasing the funding
for state aid to local school districts. 1

These goals failed to persuade the Joint Committee on Taxation, a
majority of whose members, voted to recommend rejection of House,
No. 5881 on these grounds:

The legislation attempts to deal with many of the factors that
cause local property taxes to rise. Included within its provi-
sions are many features of the current tax cap law which is due
to expire in 1981.

While the issue of state funding of local school costs and
rising property taxes remain of paramount importance, the
mechanisms provided in this proposal restrict the Common-
wealth’s ability to meet all of its needs.

The proponents by their own admission concede that in
Fiscal ’B2, SISO million in additional revenue will have to be
provided, an amount beyond existing revenue capabilities.
Additionally, if for any reason personal income remains stable
or grows only at a nominal rate, (a possibility in recession year)
a further disparity between the state commitment and revenue
availabe will occur. The net result of this can only be a major
state tax program in the near future.

At a time when Massachusetts is just beginning to restore
itself to sound fiscal ground, such a program could only com-
pound the harmful effects of an extended recessionary period.

For these stated reasons, it is the recommendation of the
Committee on Taxation that this proposal ought not to pass... 2

I 1ax L 5."S As;Ma: dhv Me
Boston, M;4 s.

h’ sig;

alive. House, No. 5933 (1980).Dmmittee on Tma
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MM-MHTC Initiative TEL Proposal
The fourth and final initiative measure proposing tax and spending

controls to occupy the agenda of the 1980 General Court is House. No.
6252 of 1980, the initiative petitions of Mr. Arthur R. Hilsinger of
Dedham and others, cosponsored by the Associated Industries of
Massachusetts (AIM) and the Massachusetts High Techonology
Council (MHTC). House, No. 6252 is supported by the CUT, who
assisted in the collection of the more than 58,800 voter signatures
gathered on the petiton. This lengthy proposal for the TEL amend-
ment to the Massachusetts Constitution has been summarized by the
Attorney General as follows:

The proposed constitutional amendment would establish
three separate sets of limits on taxes. First, it would establish
an overall state and local tax limit for each fiscal year tied to the
personal income of Massachusetts taxpayers. Second, the
amendment would limit state and local taxes to the average
imposed by all the states as measured by the percentage such
taxes take from personal income nationwide. Third, it would
prohibit all taxes on property, real and personal, from exceed-
ing l/ 2% of the fair market value of the property being taxed.

The overall limit would be phased in over a four-year period,
to an amount not to exceed ninety percent of the limitation
ratio, multiplied by the total personal income of Massachu-
setts. That limitation ratio would be determined by dividing
the state and local revenues for the three previous fiscal years,
by the total Massachusetts personal income for the same peri-
od.

The amendment would also allow for adjustments in the limit
to compensate for increases or decreases in federal funding of
existing programs. In addition, within the overall limit, it
would establish a Special Reserve Fund of one-half of one
percent of the state personal income. The Fund could be used
for any purpose, but only after the Governor determines need
and only after the legislature authorizes any expenditures by a
three-fourths vote. 1

House. No. 6252 (I9K0), K pp.; at p
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The Key Section 3 of the AIM-MHTC measure provides specifically,
that

There is hereby established a State and Local revenue limit
for each fiscal year.

(a) Except as provided by Section s...(relating to the initial
phase-in of the revenue limit)...with respect to the fiscal years
beginning after the effective date of this article no revenues
shall be imposed by the Commonwealth to be due and payable
in any fiscal year, which together with all revenues imposed by
several cities, towns, counties, regional districts, etc., exceed in
total an amount equal to ninety percent of the limitationratio,
multiplied by the total personal income of Massachusetts esti-
mated to be received in such fiscal year as established by the
Economics Estimates Board. But in no event shall the amount
of revenue exacted by the Commonwealth and its political
subdivisions exceed an amount equal to the total personal
income of Massachusetts in such fiscal year, multiplied by the
ratio obtained by dividing the estimated state and local rev-
enues ofall states in each such fiscal year by the estimated personal
income of all the states in such fiscal year based on the latest
available data from the United States Department of Com-
merce. The revenue limit may be increased in the amount equal
to that amount lost through the discontinuation of federal
funding for existing programs and must be decreased by an
amount equal in proportion to the amount received through
increased federal funding for existing programs.

(b) All expenses in connection with obligations under any
state or other governmental pension system shall be treated as
a first priority against existing revenues provided by this arti-
cle.

(c) Current expenses in connection with bonds or other
indebtedness incurred prior to the effective date of this article
shall so far as practicable be satisfied out of funds provided by
this article. But additional revenues may be raised, if necessary,
to satisfy the aforesaid bonds and indebtedness, not withstand-
ing any other provisions of this article.

The “Proposition 2'A" feature applicable to property taxes, in Sec
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tion 4 of the AIM-M HTC measure, operates as a further tax limitation
with the framework of overall revenue limitation for all levels of state
and local government described in Section 3.

After a public hearing on May 6, 1980, the Joint Committee on
Taxation reported House, No. 6252 adversely to the two branches of
the General Court on May 12, 1980. The majority report, rejecting the
measure, stated that

The proponents of the amendment claim their goal is to
make Massachusetts more competitive with other industrial
states in terms of its relative tax burden. This is certainly a
worthwhile objective; one that the General Court has been
working toward over the last few years. In fact, the last two
years have seen the Commonwealth drop its total state and
local tax burden by enacting several state tax reform measures
and the tax cap on local expenditures. The cap legislation
resulted in a reduction in the statewide levy by $29 million ... a
1% decrease in a period of 18%inflation. This is the first time
the statewide property tax levy has been reduced since 1944.
Massachusetts has been making important strides in the areas
of tax reform and economic stability; these efforts could well
be jeopardized by enacting this constitutional amendment.

The proponents of the amendment phase in the state limit
over a four year period. While this appears to provide some
flexibility, enacting a framework such as this in the Constitu-
tion provides a rigid structure unchangeable for four years.
With such an arbitrary structure in place, bondholder and
investor confidence in the state could be seriously threatened,
as we would have little flexibility to adapt to rapid economic
fluctuations.

Section four of the proposed amendment is the most devas-
tating in its impact. This section requires an immediate limita-
tion on local property taxes equal to 2.5% of fair market value,
with no exceptions. The virtual destruction of local home rule
would be the least in a series of problems. Since there is no
phase-in period, many of the largest cities and towns would be
unable to implement full and fiar cash valuation in time. This
would cause a more severe loss in revenue than seems intended
by the proposal (compare the phase-in provided for the total
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revenue limit). Even if full and fair cash valuation could be
implemented in time, the overall revenue impact is still devas-
tating.

Based on proposed statewide equalized values for 1980, this
amendment would cause an immediate loss of $798,000,000
(26.6% of the total) from local property tax revenues and
another $176,561,000 (62.1% of the total) loss from motor
vehicle excise revenues...for a total statewide loss of revenue
for the 351 cities and towns of $974,561,000 or 29.7%!

Calculated by city and town, the reductions would range
from a low of 0% in several of the smallest towns to a high of
71% in Boston and Chelsea. The 22 largest communities with
populations over 50,000 (41% of the total state population)
would have an average reduction of 41.8%. Not even the most
ardent supporters ofproperty tax reductions claim that there is
this much “waste” in local government spending.

The proponents of this amendment argue that any loss of
local revenues can be made up by cuts in local spending and
increased state aid. Further, the new state aid could be made up
by cuts in state spending. They argue that all this can be
accomplished without severe cuts in state and local services. If
we assume that both the state and local governments can cut
spending by 5% (note; with a 10% inflation factor, this equals
more than a 13% cut in real spending), then the $974,561,000 of
lost local revenue would be made up thus:

5% l.ocal Spending Cuts 5162.427.000
5% State Spending Cuts

Used for New Slate Aid $294,500,000

$456,927,000

Still unaccounted for is $517,634,000. If the state decided to
provide these funds as increased state aid, the funds would
have to be raised and collected first. At a recent public hearing,
the proponents, through their spokesmen, admitted that state
taxes would have to be increased under this amendment and,
further they suggested that they would support such action. In
order to raise such sums, consider the following possibilities:
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Increase the Corporate Excise Tax
Increase the General Sales Tax
Increase the Income Tax Rates

Finally if this proposal were adopted, the residential taxpay-
er would not benefit as much as the casual observer might fist
assume. By comparing the results that will occur when the
existing classification law is fully implemented to the results
under this proposal, one finds that it is the commercial and
industrial taxpayer who enjoys the lion’s share of tax reduc-
tions under House 6252...90% of the reductions go to these
classes. Residential taxpayers receive only 10% of the tax
reductions.

Other problems with the bill arise in the definitions and
operational aspects of the proposal. The personal income fig-
ure used in the definition section is computed and finalized
over a two year period. In addition to the time lag problem this
creates, the average error with the computation is around 1%
or $BO million dollars as applied to Massachusetts. The figure
includes such variables as social security and welfare-factors
that can change dramatically with economic fluctuations.

The amendment leaves unclear the status of 121 A corpora-
tions and tax abatements. The proposal does not deal with the
status of independent authorities, counties and municipal utili-
ties. revenues. Are we to assume that these expenditures may be
raised without any limits? If not, how do those limits apply to
such entities?

For these and many other reasons the Committee on Taxa-
tion has serious reservations about House 6252. Enacting such
a complex proposal into the state constitution fails to recog-
nize the eocnomic considerations that demand governmental
flexibility. While the goal of limiting and reducing the total
state and local tax burden remains foremost with the members
of the Committee, we are of the opinion that this particular
proposal is not the way to accomplish these goals and accord-
ingly recommend that House 6252 ought not to pass. 1

' Senate. No. 2170 (1980). at pp. 2-5. Signed by; Senators Robert E. McCarthy of Plymouth (Senate
John J. King ofEssex. Bill Owens of Suffolk, Samuel Rolondi of Middlesex, and AlanD. Sisitsky

and from 10.75% to 17.4%)

72% {from 5% to 8.6%), OR
62% (from 5.375% to 8.719;
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On behalf of the initiative, the minority report of the Joint Commit-
tee on Taxation responded that

The proposed amendment contains, essentially, three pri-
mary concepts. The first is to establish an overall limit on the
total of state and local taxes each year; a limit tied to the level
and growth of the total personal income of Massachusetts and
its taxpayers. The total tax burden in Massachusetts is current-
ly much too high, well above the national average, and cannot
be allowed to increase further. Witness the fact that since 1970,
when Massachusetts ranked 10 percent above the nationl aver-
age in per capita income, that figure has dropped for the first
time in our long history to the average and has threatened to
fall below it. While in that same period, the state and local
governments have allowed total tax levels to exceed the nation-
al average by the same amount, 10 percent. Therefore, this
limit provides for a 10% reduction in the overall tax burden,
phased in over four years.

The second concept of House 6252 relates the totalstate and
local taxes to the average of such taxes imposed by the 50
states. I his goal of “tax parity" is basic to the economic well
being of the Commonwealth. Until 1970, the Commonwealth
consistently had been below the national average in terms of
relative tax burden; as previously stated, we now rank well
above the national average in tax burden. Our call for ‘parity’
reflects our realization that income growth is dependent virtu-
ally in lull measure on the ability of the private sector to
compete effectively in the national and international market-
places for job opportunities and investment resources. This
parity in competition, therefore, must be a part ofany attempt

at tax reform.

The third limitation relates to the question of what share of
the total tax burden shall be borne by the local property tax.
House 6252 provides that each property owner not be subject
to property tax on his particular parcel in excess of 2.5% of full
and fair market value of that parcel, fihere is no restriction on

ol Hampden and Berkshire; and Representatives Gerald M Cohen of Andover (House Chairman), LawrenceR. Alexander ot Marblehead, Michael J. Barrett of Reading, Thomas F. Brownell of Quincy, Angelo R.Calaldo ol Revere. Joseph N. Hermann of North Andover. Thomas R. Lussier of Pittsfield. Richard R Silva ofGloucester, and Richard L. Walsh of Boston.



1980] HOUSE No. 6743 385

the legislature to reform the tax structure prior to FY 1984, to
resort to the greater use of fees, to provide greater state aid, or
to adopt the many other proposals for relieving the portion of
the total tax burden now borne by property, so long as the total
(state, local) tax limit does not exceed the percentage of per-
sonal income contained in the amendment. This gives govern-
ment three years to put its house in order.

With tremendous shortages of housing in the Common-
wealth expected to continue for some time, and property
values rising at the rate of 10 to 15 percent a year, it could be
projected that by FY 1984 many municipalities in the Com-
monwealth will have little or no problems implementing this
provision.

Thus House 6252 is a reasonable and essential protection for
the property owner if we in Massachusetts are serious about
the state’s over-dependence on the property tax, which is now
well above the 50 state norm. The initiative thus contains
ample opportunity for this General Court to deal with the
many options for assisting the communities which will, in any
event, need some form of tax reform if there is to be meaningful
tax relief in the Commonwealth. For these reasons we believe
that House 6252 ought to pass.

On the motion of Senator John F. Parker of Bristol, Senate Repub-
lican Minority Leader, and a member of the Legislative Research
Council, the Senate voted on May 12. 1980 to place House, No. 6252
on the agenda of the 1980 legislative constitutional convention. At the
time of the writing of this report, action by that body on House. No.
6252 was pending.
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Legislative power shall continue to be vested in the general court;
but the people reserve to themselves the popular initiative, which is the
power of a specified number of voters to submit constitutional amend-
ments and laws to the people for approval or rejection; and the popular
referendum, which is the power of a specified number of voters to
submit laws, enacted by the general court, to the people for their
ratification or rejection.

Section I. Contents. An initiative petition shall set forth the full
text of the constitutional amendment or law, hereinafter designated as
the measure, which is proposed by the petition.

Section 2. Excluded Matters. No measure that relates to religion,
religious practices or religious institutions; or to the appointment,
qualification, tenure, removal, recall or compensation of judges; or to
the reversal of a judicial decision; or to the powers, creation or aboli-
tion of courts; or the operation of which is restricted to a particular
town, city or other political division or to particuar districts or locali-
ties of the commonwealth; or that makes a specific appropriation of
money from the treasury of the commonwealth, shall be proposed by
an initiative petition; but if a law approved by the people is not
repealed, the general court shall raise by taxation or otherwise and
shall appropriate such money as may be necessary to carry such law
into effect.

Neither the eighteenth amendment of the constitution, as approved
and ratified to take effect on the first day of October in the year
nineteen hundred and eighteen, nor this provision for its protection.

A PPENDIX A

INITIATIVE AND REFERENDUM PROVISIONS
OF MASSACHUSETTS CONSTITUTION

AMENDMENT ARTICLE XLVIII OF 1918. AS REUSED >

I. Definition

THE INITIATIVE

11. Initiative Petitions

Amend. Art. I,XXI VI
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shall be the subject ot an initiative amendment
No proposition inconsistent with any one of the following rights of

the individual, as at present declared in the declaration of rights, shall
be the subject of an initiative or referendum petition: The right to
receive compensation for private property appropriated to public use;
theright of access to and protection in courts ofjustice; the right of trial
by jury; protection from unreasonable search, unreasonable bail andthe law martial, freedom of the press; freedom of speech; freedom ofelections; and the right of peaceable assembly.

No part ol the constitution specifically excluding any matter from
the operation of the popular initiative and referendum shall be the
subject of an initiative petition; nor shall this section be the subject of
such a petition.

The limitations on the legislative power of the general court court m
the constitution shall extend to the legislative power of the people as
exercised hereunder.

Section 3. Mode of Originating. Such petition shall first be signed
by ten qualified voters of the commonwealth and shall be submitted to
the attorney-general not later than the first Wednesday of the August
before the assembling of the general court into which it is to be
introduced, and if he shall certify that the measure and the title thereof
are in proper form for submission to thepeople, and that the measure is
not, either affirmatively or negatively, substantially the same as any
measure which has been qualified for submission or submitted to the
people at either of the two preceding biennial state elections, and that it
contains only subjects not excluded from the popular initiative and
which are related or which are mutually dependent, it may then be filed
with the secretary of the commonwealth. The secretary of the com-
monwealth shall provide blanks for the use of subsequent signers, and
shall print at the top of each blank a fair, concise summary, as deter-
mined by the attorney-general, of the proposed measure as such sum-
mary will appear on the ballot together with the names and residences
of the first ten signers. All initiative petitions, with the first ten signa-
tures attached, shall be filed with the secretary of the commonwealth
not earlier than the first Wednesday of September before the assem-
bling of the general court in which they are to be introduced, and the
remainder of the required signatures shall be filed not later than the
first Wednesday of the following December.
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Section 4. Transmission to the Genera! Court. If an initiative peti-
tion, signed by the required number of qualified voters, has been filed
as aforesaid, the secretary of the commonwealth shall, upon the assem-
bling of the genera! court, transmit it to the clerk of the house of
representatives, and the proposed measure shall then be deemed to be
introduced and pending.

Section I. Reference to Committee. If a measure is introduced into
the general court by initiative petition, it shall be referred to a commit-
tee thereof, and the petitioners and all parties in interest shall be heard,
and the measure shall be considered and reported upon to the general
court with the committee’s recommendations, and the reasons there-
for, in writing. Majority and minority reports shall be signed by the
members of said committee.

Section 2. legislative Substitutes. The genera! court may, by reso-
lution passed by yea and nay vote, either by the two houses separately,
or in the case of a constitutonal amendment by a majority of those
voting thereon in joint session in each of two years as hereinafter
provided, submit to the people a substitute for any measure introduced
by initiative pettion, such substitute to be designated on the ballot as
the legislative substitute for such an initiative measure and to be
grouped with it as an alternative therefor.

IV. Legislative Action on Proposed Constitutional Amendments
Section I. Definitions. A proposal for amendment to the constitu-

tion introduced into the general court by initiative petition shall be
designated an initiative amendment, and an amendment introduced by
a member of either house shall be designated a legislative substitute or
a legislative amendment.

Section 2. Joint Session. If a proposal for a specific amendment of
the constitution is introduced into the general court by initiative
petition signed in the aggregate by not less than such number of voters
as will equal three per cent of the entire vote cast for governor at the
preceding biennial state election, or if in the case of a proposal for
amendment introduced into the general court by a member of either
house, consideration thereof in joint session is called for by vote of
either house, such proposal, shall, not later than the second Wednes-

HI. Legislative Action. Genera! Provisions
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day in May. be laid before a joint session of the two houses, at which
the president of the senate shall preside; and if the two houses fail to
agree upon a time for holding any joint session hereby required, orfail
to continue the same from time to time until action has been taken
upon all amendments pending, the governor shall call such joint
session or continuance thereof.

Section 3. Amendment of Proposed Amendments. A proposal for
an amendment to the constitution introduced by initiative petition
shall be voted upon in the form in which it was introduced, unless such
amendment is amended by vote of three-fourths of the members voting
thereon in joint session, which vote shall be taken by a call of the yeas
and nays if called for by any member.

Section 4. Legislative Action. Final legislative action in the joint
session upon any amendment shall be taken only by call of the yeas and
nays, which shall be entered upon the journals of the two houses; and
an unfavorable vote at any stage preceding final action shall be verified
by call of the yeas and nays, to be entered in like manner. At such joint
session a legislative amendment receiving the affirmative votes of a
majority of all the members elected, or an initiative amendment receiv-
ing the affirmative votes of not less than one-fourth ofall the members
elected, shall be referred to the next general court.

Section 5. Submission to the People. If in the next general court a
legislative amendment shall again be agreed to in joint session by a
majority of all the members elected, or if an initiative amendment or a
legislative substitute shall again receive the affirmative votes of at least
one-fourth of all the members elected, such fact shall be certified by the
clerk of such joint session to the secretary of the commonwealth, who
shall submit the amendment to the people at the next state election.
Such amendment shall become a part of the constitution if approved,
in the case of a legislative amendment, by a majority of the voters
voting thereon, or if approved, in the case of an initiative amendment
or a legislative substitute, by voters equal in number to at least thirty
per cent of the total number of ballots cast at such state election and
also by a majority of the voters voting on such amendment.

Section I. Legislative Procedure. If an initiative petition for a law is
introduced into the general court, signed in the aggregate by not less

V. Legislative Action on Proposed Laws
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than such number of voters as will equal three per cent of the entire
vote cast for governor at the preceding biennial state election, a vote
shall be taken by yeas and nays in both houses before the first Wednes-
day of May upon the enactment of such law in the form in which it
stands in such petition. If the general court fails to enact such law
before the first Wednesday of May, and if such petition is completed by
filing with the secretary of the commonwealth, not earlier than thefirst
Wednesday of the following June nor later than the first Wednesday of
the following July, a number of signatures of qualified voters equal in
number to not less than one half of one percent of the entire vote cast
for governor at the preceding biennial state election, in addition to
those signing such initiative petition, which signatures must have been
obtained after the first Wednesday of May aforesaid, then the secretary
of the commonwealth shall submit such proposed law to the people at
the next state election. If it shall be approved by voters equal in number
to at least thirty percent of the total number of ballots cast at such state
election and also by a majority of the voters voting on such law, it shall
become law, and shall take effect in thirty days after such state election
or at such time after such election as may be provided in such law.

Section 2. Amendment by Petitioners. If the general court fails to
pass a proposed law before the first Wednesday of May, a majority of
the first ten signers of the initiative petition therefor shall have the
right, subject to certification by the attorney-general filed as herein-
after provided, to amend the measure which is the subject of such
petition. An amendment so made shall not invalidate any signature
attached to the petition. If the measure so amended, signed by a
majority of the first ten signers, is filed with the secretary of the
commonwealth before the first Wednesday of the following June,
together with a certificate signed by the attorney-general to the effect
that the amendment made by such proposers is in his opinion perfect-
ing in its nature and does not materially change the substance of the
measure, and if such petition is completed by filing with the secretary
of the commonwealth, not earlier than the first Wednesday of the
following June nor later than the first Wednesday of the following
July, a number of signatures of qualified voters equal in number to not
less than one half of one per cent of the entire vote cast for governorat
the preceding biennial state election in addition to those signing such
initiative petition, which signatures must have been obtained after the
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first Wednesday of May aforesaid, then the secretary of the common-
wealth shall submit the measure to the people in its amended form.

VI. Conflicting and Alternative Measures
If in any judicial proceeding, provisions of constitutional amend-

ments or of laws approved by the people at the same election are held to
be in conflict, then the provisions contained m the measure that received
the largest number ot affirmative votes at such election shall govern

A constitutional amendment approved at any election shall govern
any law approved at the same election.

The general couit, by resolution passed as hereinbefore set forth
may provide for grouping and designating upon the ballot as conflict-
mg measures or as alternative measures, only one of which is to be
adopted, any two or more proposed constitutional amendmenis or
laws which have been or may be passed or qualified for submission to
the people at any one election; provided, that a proposed constitution-
al amendment and a proposed law shall not be so grouped, and that the
ballot shall afford an opportunity to the voter to vote for each of the
measures or for only one of the measures, as may be provided in said
resolution, or against each of the measures so grouped as conflicting or
as alternative. In case more than one of the measures so grouped shall
receive the vote required for its approval as herein provided, only that
one for which the largest affirmative vote was cast shall be deemed to
be approved.

I. When Statutes Shall Take Effect
No law passed by the general court shall take effect earlier than

ninety days after it has become a law, excepting laws declared to be
emergency laws and laws which may not be made the subject of a
referendum petition as herein provided.

//. Emergency Measures
A law declared to be an emergency law shall contain a preamble

setting forth the facts constituting the emergency, and shall contain the
statement that such law is necessary for the immediate preservation of
the public peace, health, safety or convenience. A separate vote, which

THE REFERENDUM
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shall be recorded, shall be taken on the preamble, and unless the
preamble is adopted by two-thirds of the members of each House
voting thereon, the law shall not be an emergency law. Upon the
request of two members of the Senate or of five members ofthe House
of Representatives, the vote on the preamble in such branch shall be
taken by a call of the yeas and nays. But if the governor, at any time
before the election at which it is to be submitted to the people on
referendum, files with the secretary of the commonwealth a statement
declaring that in his opinion the immediate preservation of the public
peace, health, safety or convenience requires that such law should take
effect forthwith and that it is an emergency law and setting forth the
facts constituting the emergency, then such law, if not previously
suspended as hereinafter provided, shall take effect without suspen-
sion, or if such law has been so suspended such suspension shall
thereupon terminate and such law shall thereupon take effect: but no
grant of any franchise or amendment thereof, or renewal or extension
thereof for more than one year shall be declared to be an emergency
law.

Section I. Contents. A referendum petition may ask for a referen-
dum to the people upon any law enacted by the general court which is
not herein expressly excluded.

Section 2. Excluded Matters. No law that relates to religion, reli-
gious practices or religious institutions; or to the appointment, qualifi-
cation, tenure, removal or compensation of judges; or to the powers,
creation or abolition of courts; or the operation of which is restricted to
a particular town, city or other political division or to particular
districts or localities of the commonwealth; or that appropriates
money for the current or ordinary expenses of the commonwealth or
for any of its departments, boards, commissions or institutions shall be
the subject of a referendum petition.

Section 3. Mode ofPetitioning for the Suspension ofa Law and a
Referendum thereon. A petition asking for areferendum on a law, and
requesting that the operation of such law be suspended, shall first be
signed by ten qualified voters and shall then be filed with the secretary
of the commonwealth not later than thirty days after the law that is the
subject of the petition has beome law. The secretary of the common-

111. Referendum Petitions
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wealth shall provide blanks for the use of subsequent signers, and shall
print at the top of each blank a fair, concise summary of the proposed
law as such summary will appear on the ballot together with the names
and residences of the first ten signers. If such petition is completed by
filing with the secretary of the commonwealth not later than ninety
days after the law which is the subject of the petition has become law a
number of signatures of qualified voters equal in number to not less
than two per cent of the entire vote cast for governor at the preceding
biennial state election, then the operation of such law shall be sus-
pended, and the secretary of the commonwealth shall submit such law
to the people at the next state election, if sixty days intervene between
the date when such petition is filed with the secretary of the common-
wealth and the date for holding such state election; if sixty days do not
so intervene, then such law shall be submitted to the people at the next
following state election unless in the meantime it shall have been
repealed; and if it shall be approved by a majority of the qualified
voters voting thereon, such law shall, subject to the provisions of the
constitution, take effect in thirty days after such election, or at such
time after such election as may be provided in such law; if not so
approved such law shall be null and void; but no such law shall be held
to be disapproved if the negative vote is less than thirty per cent of the
total number of ballots cast at such state election.

Section 4. Petitions for Referendum on an Emergency Law or a
Law the Suspension of which is not asked for. A referendum petition
may ask for the repeal of an emergency law or of a law which takes
effect because the referendum petition does not contain a request for
suspension, as aforesaid. Such petition shall first be signed by ten
qualified voters of the commonwealth, and shall then be filed with the
secretary of the commonwealth not later than thirty daysafter the law
which is the subject of the petition has become law.The secretary of the
commonwealth shall provide blanks for the use of subsequent signers,
and shall print at the top of each blank a fair, concise summary of the
proposed law as such summary will appear on the ballot together with
the names and residences of the first ten signers. If such petition filed as
aforesaid is completed by filing with the secretary of the common-
wealth not later than ninety days after the law which is the subject of
the petition has become law a number of signatures of qualified voters
equal in number to not less than one and one half per cent of the entire
vote cast for governor at the preceding biennial state election protest-
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ing against such law and asking for a referendum thereon, then the
secretary of the commonwealth shall submit such law to the people at
the next state election, if sixty days intervene between the date when
such petition is filed with the secretary of the commonwealth and the
date for holding such state election. If sixty days do not so intervene,
then it shall be submitted to the people at the next following state
election, unless in the meantime it shall have been repealed; and if it
shall not be approved by the majority of the qualified voters voting
thereon, it shall, at the expiration of thirty days after such election, be
thereby repealed; but no such law shall be held to be, disapproved if the
negative vote is less than thirty per cent of the total number of ballots
cast at such state election.

I. Identification and Certification of Signatures

Provision shall be made by law for the proper identification and
certification of signatures to the petitions hereinbefore referred to, and
for penalties for signing any such petition, or refusing to sign it, for
money or other valuable consideration, and for the forgery of signa-
tures thereto. Pending the passage of such legislation all provisions of
law relating to the identification and certification of signatures to
petitions for the nomination of candidates for state offices or to
penalties for the forgery of such signatures shall apply to the signatures
to the petitions herein referred to. The general court may provide by
law that no co-partnership or corporation shall undertake for hire or
reward to circulate petitions, may require individuals who circulate
petitions for hire or reward to be licensed, and may make other
reasonable regulations to prevent abuses arising from the circulation
of petitions for hire or reward.

11. Limitation on Signatures

No more than one-fourth of the certified signatures on any petition
shall be those of registered voters of any one county.

111. Form of Ballot

A fair, concise summary, as determined by the attorney general,
subject to such provision as may be made by law, of eah proposed
amendment to the constitution, and each law submitted to the people.

GENERAL PROVISIONS
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shall be printed on the ballot, and the secretary of the commonwealth
shall give each question a number and cause such question, except as
otherwise authorized herein, to be printed on the ballot in the follow-
ing form:

In the case of an amendment to the constitution: Do
you approve of the adoption of an amendment to the Yes
constitution summarized below (here state, in distinc-
tive type, whether approved or disapproved by the No
general court, and by what vote thereon)?

(Set forth summary here)

In the case of a law: Do you approve of a law
summarized below (here state, in distinctive type, es

whether approved or disapproved by the general court,
and by what vote thereon)?

(Set forth summary here)

The secretary of the commonwealth shall cause to be printed and
sent to each person eligible to vote in the commonwealth or to each
residence of one or more persons eligible to vote in the commonwealth
the full text of every measure to be submitted to the people, together
with a copy of the legislative committee’s majority and minority re-
ports, if there be such, with the names of the majority and minority
members thereon, a statement of the votes of the general court on the
measure, and a fair, concise summary of the measure as such summary
will appear on the ballot; and shall, in such manner as may be provided
by law, cause to be prepared and sent other information and arguments
for and against the measure.

The veto power of the governor shall not extend to measures ap-
proved by the people.

Subject to the veto power of the governor and to the right of
referendum by petition as herein provided, the general court may
amend or repeal a law approved by the people.

IV. Information for Voters

V. Veto Power of Governor

VI. The General Court’s Power of Repeat
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This article of amendment to the constitution is self-executing, but
legislation not inconsistent with anything herein contained may be
enacted to facilitate the operation of its provisions.

Article IX and Article XLII of the amendments of the constitution
are hereby annulled.

of the Constitution Annulled

VII. Amendment Declared To Be Self-Executing

VIII. Articles IX and XLII of Amendments
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CALIFORNIA CONSTITUTIONAL ARTICLE OF 1979
LIMITING GROWTH IN STATE AND LOCAL

GOVERNMENT APPROPRIATIONS
(Gann Initiative Amendment)

Section I. The total annual appropriations subject to limitation of
the state and of each local government shall not exceed the appropria-
tions limit of such entity of government for the prior year adjusted for
changes in the cost of living and population except as otherwise
provided in this article.

Section 2. Revenues received by any entity of government in excess
of that amount which is appropriated by such entity in compliance
with this article during the fiscal year shall be returned by a revision of
tax rates or fee schedules within the next two subsequent fiscal years.

Section 3. The appropriations limit for any fiscal year pursuant to
Section 1 shall be adjusted as follows:

(a) In the event that the financial responsibility of providing
services is transferred, in whole or in part, whether by annexa-
tion, incorporation or otherwise, from one entity of govern-
ment to another, then for the year in which such transfer
becomes effective the appropriations limit of the transferee
entity shall be increased by such reasonable amount as the said
entities shall mutually agree and the appropriations limit of the
transferor entity shall be decreased by the same amount.

(b) In the event that the financial responsibility of providing
services is transferred, in whole or in part, from an entity of
government to a private entity or the financial source for the
provision of services is transferred, in whole or in part, form
other revenues of an entity of government, to regulatory li-
censes, user charges or user fees, then for the year of such
transfer the appropriations limit of such entity of government
shall be decreased accordingly.

APPENDIX B

ARTICLE XIIIB
EXPENDITURES
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(c) In the event of an emergency, the appropriations limit
may be exceeded provided that the appropriations limit in the
following three years are reduced accordingly to prevent an
aggregate increase in appropriations resulting from the emer-
gency.

Section 4. The appropriations limit imposed on any new or existing
entity of government by this article may be established or changed by
the electors of such entity, subject to and in conformity with constiti-
tional and statutory voting requirements. The duration of any such
change shall be as determined by said electors, but shall in no event
exceed four years from the most recent vote of said electors creating or
continuing such change.

Section 5. Each entity of government may establish such contin-
gency, emergency, unemployment, reserve, retirement, sinking fund,
trust, or similar funds as it shall deem reasonable and proper. Contri-
butions to any such fund, to the extent that such contributions are
derived from the proceeds of taxes, shall for purposes of this article
constitute appropriations subject to limitation in the year of contribu-
tion. Neither withdrawals from any such fund, nor expenditures of (or
authorizations to expend) such withdrawals, nor transfers between or
among such funds, shall for purposes of this article constitute appro-
priation subject to limitation.

Section 6. Whenever the Legislature or any state agency mandates a
new program or higher level of service on any local government, the
state shall provide a subvention of funds to reimburse such local
government for the costs of such program or increased level of service,
except that the Legislature may, but need not provide such subvention
of funds for the following mandates:

(a) Legislative mandates requested by the local agency af-
fected.

(b) Legislation defininga newcrimeorchanginganexisting
definition of a crime; or

(c) Legislative mandates enacted prior to January 1, 1975,
or executive orders or regulations initially implementing legis-
lation enacted prior to January I, 1975.

Section 7. Nothing in this article shall be construed to impair the
ability of the state or of any local government to meet its obligtions
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with respect to existing or future bonded indebtedness.
Section 8. As used in this article and except as otherwise expressly

provided herein;

(a) “Appropriations subject to limitation” of the state shall mean
any authorization to expend during a fiscal year the proceeds of taxes
levied by or for the state, exclusive of state subventions for the use and
operation of local government (other than subventions made pursuant
to Section 6 of this article) and further exclusive of refunds of taxes,
benefit payments from retirement, unemployment insurance, and dis-
ability insurance funds;

(b) “Appropriations subject to limitation” of an entity of local
government shall mean any authorization to expend during a fiscal
year the proceeds of taxes levied by or for that entity and the proceeds
of state subventions to that entity (other than subventions made pursu-
ant to Section 6 of this Article) exclusive of refunds of taxes;

(c) “Proceeds of taxes” shall include, but not be restricted to, all tax
revenues and the proceeds to an entity of government, from (i) regula-
tory licenses, user charges, and user fees to the extent that such
proceeds exceed the costs reasonably borne by such entity in providing
the regulation, product, or service, and (ii) the investment of tax
revenues. With respect to any local government, “proceeds of taxes”
shall include subventions received from the state, other than pursuant
to Section 6 of this article, and, with respect to the state, proceeds of
taxes shall exclude such subventions.

(d) “Local government” shall mean any city, county, city and
county, school district, special district, authority, or other politial
subdivision of or within the state.

(e) “Cost of living” shall mean the Consumer Price Index for the
United States as reported by the United States Department of Labor,
or successor agency of the United States Government; provided, how-
ever, that for purposes of Section I, the change in cost of living from
the preceding year shall in no event exceed the change in California per
capita personal income from said preceding year;

(f) “Population” of any entity of government other than a school
district, shall be determined by a method prescribed by the Legislature,
provided that such determination shall be revised, as necessary, to
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reflect the periodic census conducted by the United States Department
of Commerce, or successor agency of the United States Government.
The population of any school district shall be such school district’s
average daily attendance as determined by a method prescribed by the
Legislature.

(g) “Debt service” shall mean appropriations required to pay the
cost of interest and redemption charges, including the funding of any
reserve or sinking fund required in connection therewith, on indebted-
ness existing or legally authorized as of January I, 1979, or on bonded
indebtedness thereafter approved according to law by a vote of the
electors of the issuing entity voting in an election for such purpose.

(h) The “appropriations limit” of each entity of government for
each fiscal year shall be that amount which total annual appropriations
subject to limitation may not exceed under Section 1 and Section 3;
provided, however, that the “appropriations limit” of each entity of
government for fiscal year 1978-79 shall be the total of the appropria-
tions subject to limitation of such entity for that fiscal year. For fiscal
year 1978-79, state subventions to local governments, exclusive of
federal grants, shall be deemed to have been derived from the proceeds
of state taxes.

(i) Except as otherwise provided in Section 5, “appropriations
subject to limitation ’ shall not include local agency loan funds or
indebtedness funds, investment (or authorizations to invest) funds of
the state, or of an entity of local government in accounts at banks or
savings and loan associations or in liquid securities.

Section 9. “Appropriations subject to limitation” for each entity of
government shall not include:

(a) Debt service.

(b) Appropriations required for purposes of complying
with mandates of the courts or the federal government which,
without discretion, require an expenditure for additional serv-
ices or which unavoidably make the providing of existing
services more costly.

(c) Appropriations of any special district which existed on
January 1, 1978, and which did not as ofthe 1977-78 fiscal year
levy an ad valorem tax on property in excess of 12'/2 cents per
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$lOO of assessed value; or the appropriations ofany special dis-
trict then existing or thereafter created by a vote of the people,
which is totally funded by other than the proceeds of taxes.

Section 10. This article shall be effective commencing with the first
day of the fiscal year following its adoption.

Section 11. If any appropriation category shall be added to or
removed from appropriations subject to limitation, pursuant to final
judgment of any court of competent jurisdiction and any appeal there-
from, the appropriations limit shall be adjusted accordingly. If any
section, part, clause or phrase in this article is for any reason held
invalid or unconstitutional, the remaining portions of this article shall
not be affected but shall remain in full force and effect.

Proposition 4, Special State Election of November 6. 1979:
Ratified: “Yes”, 2,553,120 (74.3%);

“No”, 881,164 (25.7%).
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MODEL STATE CONSTITUTIONAL PROVISION ON TAX
AND SPENDING LIMITATION PROPOSED BY NATIONAL

TAX LIMITATION COMMITTEE 1

Whereas-. Property taxes have been increasing at an alarming rate
and are making it difficult, if not impossible, for many citizens to buy
or retain their homes; and

Whereas-. State spending and taxation have been growing at a rate
greater than population growth and cost-of-living increases, thereby
threatening job opportunities and business development; and

Whereas: The people, through their constitution, should retain full
and final control over the total amount of taxes raised and spent by
their local and state governments; and

Whereas'. The legislature should retain full authority over the
means of raising revenues and the expenditure thereof amongst the
needs and interests competing therefor, within the constraints of the
overall taxation and spending limits.

Local Government Spending Controls. The per-capita expenditures
of a local unit of government shall not be increased over the prior year
per-capita exenditures by more than the rise in the cost of livingduring
such prior year unless a majority of the voters thereof shall approve a
different expenditure level.

Local Government Protection from State Costs. The state shall not
impose on local units of government new programs or increased levels
of service under existing programs unless the costs thereof shall be paid
for by the state. The fraction of state spending which consists of
payments to local units of government shall not be decreased below
that fraction for each such category of local units of government which

APPENDIX C

Preamble

Section I

Section I!

National Tax Limitation Committee, A Taxpayer's Guide to Survival: Constitutional TaxSurvival: Constitutional Ta.
New York. N.Y.. 1977, 47 pp.; at pp. 45
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was in effect in the fiscal year preceding the adoption of this amend-
ment.

Section 111
State Spending Controls. The expenditures of the state per capita

shall not be increased over the prior year’s expenditures per capita by
more than the rise in cost of living during such prior year unless a
majority of the voters of the state shallapprove a different expenditure
limit. Any appropriation in excess of this spending limit shall be null
and void.

Section IV
Future Obligations. If a local unit of government or the state enacts

a law which provides for future payments or benefits, or if such a law or
laws currently exist, any appropriation made pursuant thereto shall be
adequate to assure such future payments or benefits when judged by
sound or commonly accepted accounting and actuarial practices. Any
citizen of the respective local unit of government or any citizen of the
state, in respect to a state law, shall have standing to sue to challenge
the adequacy of such appropriation.

Section V
Protection of Credit Rating. So as not to adversely affect the credit

rating of the state or any local unit of government, nor to impair the
full faith and credit of such jurisdiction with respect to its existing or
future bonded indebtedness, the principal and interest payments on
existing bonded indebtedness, or on bonds hereafter approved by a
vote of the people, shall constitute priority expenditures of such juris-
diction; and if the total of such principal and interest payments should
exceed the expenditure (or taxation) limit, said limit may be exceeded
to satisfy such principal and interest payments. Bonds shall not be used
to finance operating expenses but shall be used only to finance capital
improvements.

Section VI
Emergency Situations. The Legislature may provide for emergency

situations during which the state or local unit of government spending
limit may be exceeded, provided that (a) with respect to the state, the
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governor and the legislature by a two-thirds vote, and (b) with respect
to local units of government, the mayor or other chief executive officer,
where one exists, and the legislative body by a two-thirds vote, agree as
to the nature of the emergency, estimate the cost to meet the emergen-
cy, determine how the funds to meet the emergency will be obtained
and provided, further, that the action taken to meet the emergency
shall not exceed one year in duration.

Use of Excess State Revenues. The legislature shall seek to avoid
receipt by the state of revenues substantially in excess of the state
spending limit. Revenues in excess of the state spending limit for that
year may be used to establish a “Budget Stabilization Fund” (for use in
a year when revenues do not rise to the expenditure limit for that year)
for reduction of real property taxes, for tax refunds, for reduction of
tax rates, for retirement of state bonded indebtedness or for other
purposes not incompatible with the spending limits of this amendment.

Transfer of Program Responsibility. If, by order of any court or by
legislative enactment, the responsibility for funding a program or
programs is transferred from one level of government to another
subsequent to the adoption of this amendment, it is the intent and
objective of this amendment that the expenditure limit (tax limit) of the
transferring jurisdiction be reduced and that the expenditure limit (tax
limit) of the transferee jurisdiction be commensurately increased, and
that no net increase occur in the expenditures therefore by virtue of
such transfer.

Severability. If any expenditure category or revenue source shall be
exempt or excluded from the limitation herein stated, pursuant to final
judgment of any court of competent jurisdiction and any appeal
therefrom, this spending limit shallbe adjusted accordingly; the spend-
ing limit will remain in full force and effect with regard to all other
expenditure categories and revenue sources.

Section VII

Section VIII

Section IX
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Definitions. As used in this amendment, the following shall mean
(a) “Local Units of Government” All cities, counties,

cities and counties, towns, school districts, special districts,
authorities and all other current and future political subdivi-
sions of, and within, the state.

(b) “Year” A period of twelve months, whether calendar
or fiscal.

(c) “Per Capita Expenditures” All monies expended for
whatever purpose, derived from whatever sources, over which
that local unit of government, or the state, respectively, have
expenditure or appropriation authority, currently or in the
future divided by the population of that jurisdictionper annual
official estimates thereof. For school districts, “per capita”
shall be measured by student enrollment.

(d) “Cost of Living” The cost of living shall be measured
by the Consumer Price Index (all items) for the United States,
published by the United States Department of Labor, Bureau
of Labor Statistics, or successor index.

Section X
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MODEL STATE CONSTITUTIONAL PROVISION ON TAX
AND SPENDING LIMITATION PROPOSED BY AMERICAN

LEGISLATIVE EXCHANGE COUNCIL 1
Section I. (Text of proposed amendment.) Be it resolved by the

Legislature of the State of (name of state), two-thirds of the members
of each house concurring, that there shall be submitted to the electors
of the State of (name of state), for their approval or rejection in the
manner provided by law, a proposal to amend Article (cite appropriate
number) of the Constitution of the State of (name of state) by adding
thereto a new section to read as follows;

§ (cite appropriate number) Limitations on state taxation;prohibi-
tion against mandating local programs without state funding.

A. The levy of a new tax, an increase in an existing tax, or a
repeal of an existing tax exemption shall require the enactment
of a law by two-thirds of the elected members of each house of
the legislature. No amendment to any such measure by one
house shall be concurred in by the other, and no conference
committee report shall be concurred in by either house except
by the same vote required for final passage of the bill. The vote
thereon shall be by record vote.

B. A state tax revenue limit shall serve as a check on uncon-
trolled increases in state tax revenues. The state tax revenue
limit for any fiscal year shall be (cite appropriate percentage) of
state personal income. State personal income is the dollar
amount that is reported by the United States Department of
Commerce or its successor agency as total income by persons
in the State of (name of state) for the calendaryear in which the
fiscal year commences. State tax revenues include sales, sever-
ance, income, gift, inheritance, excise, property, license, corpo-
ration, and all other taxes collected by the state during the
fiscal year. State revenues collected in excess of the state tax
revenue limit and all interest thereon shall be placed in a tax
surplus fund in the state treasury which shall be used only for
annual income tax (or other appropriate tax) refunds as pro-
vided by law.

A PPENDIX D

I ngelmeycr. S.D., ;ind Wagman, R.J . The Taxpayer's Guide to Effective Tax Revolt . New York, N Y
Dale Books, Inc., 197N, 269
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C. No law requiring increased expenditures for wages,
hours, working conditions, pension and retirement benefits,
vacation, or sick leave benefits of political subdivision em-
ployees shall become effective until approved by ordinance
enacted by the governing authority of the affected political
subdivision or until the legislature appropriates funds for the
purpose to the affected political subdivision and only to the
extent and amount that such funds are provided.

Section 2. (Date of election.) This proposed amendment shall be
submitted to the electors of the State of (name of state) at the next
general election on (a certain date).

Section 3. ( Text of official ballot.) On the official ballot to be used
at said election, there shall be printed the following description of the
proposed amendment:

FOR the proposed amendment to Article (cite appropriate
number) of the Constitution of the State of (name of state) to
add a new Section (cite appropriate number) to limit the state’s
taxing authority by requiring a two-thirds vote of the legisla-
ture to raise taxes, to establish a state tax revenue limit, and to
prevent the imposition of costs on local government.

AGAINST the proposed amendment to Article (cite ap-
propriate number) of the Constitution of the State of (name of
state) to add a new Section (cite appropriate number) to limit
the state’s taxing authority by requiring a two-thirds vote of the
legislature to raise taxes, to establish a state tax revenue limit,
and to prevent the imposition of costs on local government.

Section 4. ( Procedure for voting.) Each elector voting on this prop-
osition for amending the Constitution shall indicate his vote relative
thereto in the manner provided by the election laws of the State of
(name of state).
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