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To the Honorable Senate and House of Representatives.

In compliance with chapter 438 of the Acts of 1887, and

chapter 275 of the Acts of 1888, I have the honor to sub-

mit my third annual report. In my second annual report

(Public Document, No. 29, for 1889) I went very much
into details of the machinery of county affairs, and of the

methods of doing business* in the courts and before trial

justices, pointing out disregard, if not violation, of law in

many instances ; the confused state of the statutes on many
topics relating to county and court business

; many obsolete

laws, and many which are impracticable or very difficult

of enforcement ; and recommending legislation which it

seemed to me would tend to cure some of the evils com-

plained of. It seemed best to put into one paper all the

criticisms of county and court affairs, which, after a year

and a half of study and examination, would seem to be war-

ranted and appropriate. I endeavored to look at the system

as a whole, and to recommend such changes in the law as

would tend to make the system more efficient and practical.

That report was referred to the present Legislature, and is

available for your consideration. For that reason I do not

now repeat what the report of last year contained, but will

simply say that another year's examination, study and reflec-

tion have confirmed the opinions therein expressed, and that

I renew all the recommendations made in 1889, with some
slight modifications, which I will state in detail.

The following synopsis of recommendations for legislation

in the report of last year may be of use :
—

1. Forbid the collection of a dollar for a trial in the

inferior courts where a defendant pleads guilty.
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2. Correct the al)use of the so-called lock-up fee.

3. Make a defendant who pays costs after commitment,

pay the costs of the mittimus.

4. Change the law relating to commitment, so that, if it

be cheaper to drive across the country to the jail or house

of cgrrection than to go by rail, then the first-named method

shall be pursued.

5. Make a committing officer add, to the copy of the

return left with the prisoner, a detailed statement of his fees

for committing.

6. Add a severe penalty to the law forbidding an officer

to charge full fees where more than one defendant is com-

mitted at the same time.

7. Require an officer arresting a person without a war-

rant to take such person before the nearest court or trial

justice having jurisdiction, and not allow an officer to take

a defendant from one corner of a big county to a diagonally

opposite corner, as may be done now.

8. Let it be stated, in every warrant of arrest, before

what court or magistrate the accused shall be brought.

9. Pay justices of the peace and special justices who

issue warrants, for the number of complaints returned to

courts or trial justices, and not for number of complaints

issued.

10. Abolish all constructive travel, and require every

officer serving a precept to make, under oath, a detailed

statement of the miles he has travelled in serving each

particular precept.

11. Require no fee of the complainant in bastardy, in

any court.

12. Abolish all fees of officers who are paid a salary or a

regular ^e?' diem, by any city, town or county.

13. In warrants for liquor search, where no liquor is

found, cut off all fees except for actual expenses, where

warrants are served by salaried or regular per diem officers.

14. Completely revise the system of criminal costs, doing

away with fees in every case where it is feasible.

15. Charge defendants with no part of the costs, as such,

in criminal cases, but let judges, in their discretion, add an

amount to the fine equal to the whole or any part of the
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costs incurred; then the magistrate, and not the clerk nor

the officer, will impose sentence, and the defendant will hear

it pronounced in open court. "One dollar and costs" does

not impress a prisoner like a fine of five dollars, for instance.

16. Let fines paid in the inferior courts go to the cities

or towns whose officers prosecute the particular case. The

amounts paid to the cpunties now do not much differ from

the amounts paid by the counties to the cities and towns, for

officers' fees. This change in the law will bring home to the

cities and large towns the expense as well as the responsi-

bility of crime, and will in a large measure prevent frivolous

complaints, compel a more careful examination by pity mar-

shals before asking for warrants, and relieve small towns,

where there is little crime, from paying the expenses occa-

sioned by crime in an adjacent town or city.

17. Prescribe a uniform method of certifying costs from

the inferior to the superior courts, in unpaid cases. Deter-

mine the officer who is to revise the costs after they reach

the superior court. Prescribe a uniform method of certify-

ing such costs to the treasurers, and require the treasurers

to pay to the parties to whom the fees are due ; or, if they

are to be sent back to inferior courts for distribution, make
some officer of such courts liable on his bond for such

money.. A new method of taxing, certifying, revising and

paying such costs has been adopted in Essex County, and

works, as I am informed, to the satisfaction of all concerned.

Town treasurers say they are receiving fees they have never

before received.

18. Forbid treasurers to pay, or go through the form oi

paying, court fees in appeal and grand jury cases from the

inferior courts.

19. Make the fees more specific in cases of naturalization.

20. Forbid inferior courts, not having clerks appointed

by the Governor, to exercise the jurisdiction of natural-

ization. The police court of Williamstown exercises this

jurisdiction, but has no clerk appointed by the Governor.

21. Make a fee bill which shall be uniform in all the

counties.

22. Forbid all public officers from mingling public w^ith

private funds
; and, where they deposit at all, require the
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same to be in their name as trustee. A penalty should be

attached to this law.

23. Merge in one section, sections 9 and 13 of chapter

217 of the Public Statutes. Require the sheriff to pay over,

within a certain number of days after the end of a criminal

sitting, and let a detailed statement, under oath, be made
when the money is paid over to the treasurer.

24. Amend section 8 of said chapter, so that clerks of

courts shall include costs as well as fines in the certificate

sent by them to county treasurers.

25. Make section 12 of said chapter more specific as to

payments by deputy sherifts.

26. Determine specifically whethier the original vouchers

in all cases shall go to the county treasurers under sections

7, 8 and 9 of chapter 23 of the Public Statutes.

27. Forbid county treasurers to pay money to third })er-

sons, unless an order is given or filed by the proper person.

28. Prevent masters of houses of correction from pur-

chasing supplies in any other way than that pointed out by

the statutes.

29. Make more specific the law relating to special jus-

tices of inferior courts. Require that the record shall show

why they sit in a case, or hold an inquest, and fix the num-

ber (if any) of holidays and Sundays to be deducted from

the year- in ascertaining theiv per diem compensation.

30. In like manner fix daily compensation of clerks pro

tern, in the inferior courts.

31. Make the last clause of section 14, chapter 199 of

the Public Statutes, more prominent. Witnesses do not yet,

in all courts, certify to their travel and attendance.

32. Define more clearly the appointment and payment

of clerks to district attorneys. By section 16 of chapter 17

of the Public Statutes, the court may allow such sum as it

may deem reasonable, etc. I understand this to mean that

the presiding justice must fix the compensation of the clerk.

But in some counties this'item goes into the "general bill,"

and the court knows nothing of it.

33. Legislation upon the question of forfeited recogni-

zances. Let the clerks of courts make a tabulated statement

annually of all forfeited recognizances and disposition of
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same, so far as the record shows, and let county treasurers

publish this statement with annual report. Perhaps district

attorneys may well be called upon to make report in detail

of disposition of forfeited recognizances.

34. Modify section 9, chapter 217 of the Public Statutes,

so far as it provides that sheriffs or deputies alone shall be

authorized to receive money due from forfeited recognizances.

It is difficult of enforcement, and almost impracticable.

35. Determine specifically the matter of duplicate re-

ceipts to be given by county treasurers under section 12,

chapter 23 of the Public Statutes. The present law is a

dead letter in some counties.

36. Make county treasurers publish a detailed annual

report of all cash received and of all expended, except costs

of criminal prosecutions. Section 28, chapter 23 of the

Public Statutes, calls for a particular statement ; and even

this is not complied with except in Bristol and Plymouth

counties. The State, the cities and the towns require a

report in detail of all expenditures of public money. How
it is that there is not the same necessity for accounting in

detail for county money, is beyond my comprehension. It

is said there is no call for even the reports now published.

And why should there be ? Very little information is con-

veyed, and the reports are of little or no value. Why not

say to whom the county has paid S4,000 for auditors and

masters? Why not name the attorney who has been paid

$50 for advising the county during the year? Why not

give a list of the names of persons engaged and paid for

services in the jail, house of correction, truant schools,

clerks' offices, or elsewhere, and the sums of money paid

to each? Whv not state who has received land or dos^

damages ? The answer is clear to one who has examined the

books. The present system is a part of the secrecy that

rests upon county affairs. The treasurer is not an indepen-

dent officer in publishing the report. He and the county

commissioners are to make the annual statements, and the

board of examiners is to certify to its accuracy. Here is a

tripartite responsibility, and consequent inefficiency. The
truth is, county officers have personal dealings with the

counties to a greater extent than I knew of last year : and
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obviously a lump statement of expenditures keeps tbis fact

from public knowledge. So long as tbere is no law against

such dealing, I do not go into particulars. All the bargains

made may be advantageous, and I have seen no evidence of

fraud or corruption ; but the system is vicious. Why
should State, city and town officers be forbidden, under

heavy penalties, from engaging in contracts with their

respective municipalities, while county officers may trade

with the counties as much as they please? One of the

greatest reforms to be attained in county affiiirs is, in my
judgment, to require the detailed report above recom-

mended. AVhat is done in Bristol and Plymouth may well

be done in all the other counties.

37. Codify and make plain the laws as to payments out

of county treasuries, on orders drawn by county commis-

sioners. With the exceptions named in section 7 of above-

named chapter 23, can the treasurer pay out any money
except upon orders from the county commissioners? My
own opinion is, he cannot ; but there is certainly room for

argument on the other side, and statutes maybe cited which

seem to look that way. Hence the variety of practice in the

several counties. Jt is not for me to say that those w ho dis-

agree with me are in the wrong. I do say that I believe the

intent and meaning of the law is, that all moneys paid out

by county treasurers, except for costs in criminal prosecu-

tions, expenses of the courts, fixed salaries, payments of

outstanding notes or bonds, and interest on such notes and

bonds, shall be paid on orders from the county commis-

sioners ; and all these orders are to be recorded by the clerk

of the commissioners. It is extremely important that this

matter be settled and made clear.

38. If m}' view of the law be correct, county treasurers

should be prohibited from paying any order from county

commissioners, unless it be certified by the clerk. If there

be any exception to this, it will be in the case of extra cler-

ical assistance, where it is provided that the commissioners,

*' by a writing signed by them," shall order payment. But

even this order I think should be recorded, and therefore

attested by the clerk. Some recent statutes relating to extra

assistance in other offices than those of clerks of courts,



1890.] PUBLIC DOCUMENT— Xo. 29. 9

seem to have been drawn on the model of section 33, chap-

ter 159 of the Public Statutes (see chapters 85 and 310 of

the Acts of 1889). It is to be noticed that in Middlesex

the commissioners must order payment : while in Essex the

treasurer is to pay without any order from the commis-

sioners, unless the general rule laid down in chapter 23,

section 7, Public Statutes, applies.

39. Inquire as to attendance of clerks upon meetings of

county commissioners, and as to the records of the same.

I shall make one or two new suggestions on this point

further on.

40. Determine when less than three members shall con-

stitute a board of county commissioners. (Public Statutes,

chapter 22, sections 17 and 18.)

41 . Inquire if further legislation is necessary as to adver-

tising contracts under section 22, chapter 22 of the Public

Statutes

42. Should there be further legislation as to pardoning

minor criminals by county commissioners ?

43. Have an account of count}^ property taken at the

end of every year, and published in treasurer's report.

44. Adjust the present law of fees to the laws relating

to law library associations.

45. Amend section 35 of chapter 154 of the Public

Statutes, and require settlements with cities and towns

quarterly, by officers of inferior courts.

46. Inquire if bonds of clerks should be examined after

they are filed.

47. Provide that a prisoner who withdraws his appeal,

after commitment, and pays his fine, shall pay the cost of

commitment, and the expense of taking him before a mag-

istrate. See if defendant in such case may not be taken

before nearest court or magistrate to withdraw his appeal.

48. Inquire whether chapter 180 of the Acts of 1888,

relating to payment of witnesses, is complied with, or needs

modification.

49. Construe chapter 438, Acts of 1887, as to its appli-

cation to money paid into court Can the controller prop-

erly require an account of such money, as part of the

receipts and expenditures of clerks of courts ?



10 CONTROLLER OF COUNTY ACCOUNTS. [Feb.

50. Amend section 5 of said chapter 438, Acts of 1887,

so as to give parties ten days in which to make up and settle

their accounts ; and fix a penalty for non-compliance. Also

add a penalty for not making the annual return to this office

in season. At the close of business, January 15, the last

day for making returns to this office, one-fourth part of the

officers who are bound to make returns had failed to do so.

I am allowed only from January 15 to February 1 to com-

pile the returns and make my report, hence the importance

of promptness. Nine-tenths of the officers who make a

financial return to this office also make an annual return to

the prison commissioners (Public Statutes, chapter 219,

sections 34 and 35) ; and (by section 37 of same chapter)

any officer who neglects to make a return so required is

made subject to a penalty of two hundred dollars. That

there is no necessity for the delay is proved by the fact that

some of the clerks of the courts in the largest counties,

and some of the clerks of inferior courts doing the largest

civil and criminal business, are always prompt with their

returns, some of them coming in on the very first day after

they are due.

51. Make all fees in inferior courts payable in advance.

The reasons for the foregoing suggestions of legislation

are given at length in ray second annual report. While

dealing with an administrative system, it seemed wise to

note any and all defects at present existing. The statutes

of to-day as to county administration are a growth, an

accretion. One law has been added after another, some-

times apparently without much reference to what has gone

before. We start with the general statute that treasurers,

with certain exceptions, are to pay money only on orders

from the county commissioners. Then comes the matter of

dog damages, when the commissioners are to "issue an

order upon the treasurer." Next comes the provision that

the treasurer shall pa}^ back to the cities and towns the

money not required to pay the dog damages, and nothing is

said as to any action by the commissioners. Here certainly

is color for the argument that the clerk of the commissioners

is not bound to record the distribution of the surplus dog

money. Then we come to medical examiners, whose
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accounts are to be "audited" by the commissioners, etc.

How audited? Is anytliing more to be done than is done

when any other bill is presented against the county? An-

other variety occurs as to orders for })aying for extra

clerical assistance." In this single instance the commis-

sioners are to order payment "by a writing signed by

them.*' It is on account of this variety, if not confusion,

of language, that I ask to have the laws relating to adminis-

trative action by the county commissioners, the clerk and

the treasurers, codified and made entirely plain.

Inasmuch as I made some criticisms last year of the

methods of doing business by county commissioners, and

the failure of the clerks in many counties to attend the

commissioners' meetings and keep proper records thereof, it

may be well to refresh the memory of all concerned with

the fact that the supreme court has in substance outlined the

proper way of transacting business in the commissioners*

court, and of having proper records made. I refer to the

opinion in the case of Xew ^Marlborough vs. Ciamty Com-
missioners, 9 Met. 423. The question was, whether an

adjudication as to a highway, made by the commissioners at

the time of the view, and not at a regular meeting, had the

same validity as if it had been made " at a term regularly

holden and attended by a derl: to record all orders.'' That is

the language of Judge Dewey, at page 429 of the case cited.

The learned judge goes on to say (same page) :
'* These

special rneetings in vacation, held at other places than the

shire towns, and unattended by any clerk or other officer

required to record orders and judgments, are certainly of an

anomalous character, if the full effect is to be given to

decrees made at them which is given to those made at term,

announced to the clerk as such, and by him recorded or

noted for record." Again, the opinion lays down the broad

ground that county commissioners have done nothing which

is not recorded. In the exact language of the court, " their

decrees [the commissioners'] and adjudications are to be

learned from the record, which is the only legal manifesta-

tion of them." The course marked out here seems to be

this : the clerk need not attend when the commissioners 2:0

mto the country to take field notes, drive stakes, or even
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have a hearing : but that he must attend regular meet-

ings, and keep the records. The statute specifically says,

*'the clerks shall attend all the courts of which they are

clerks, and the sessions of the county commissioners, and

record their proceedings." (Public Statutes, chapter 159,

section 16.)

In Rich vs. Lancaster Railroad, 114 Mass. 514, Chief

Justice Gray laid the law down as follows :
" The clerk

and not the chairman of the county commissioners was the

proper officer to make records of their doings, and to attest

copies thereof." Judge De^^ey said in substance, that when

the commissioners went into the country without the clerk,

there was no officer present required to record orders and

judgments ; and Chief Justice Gray says practically that the

clerk is the only competent officer to make records and attest

copies thereof. From these statutes and decisions it seems

to me clear that dockets and other memoranda kept by

count}' commissioners in the absence of the clerk are of no

legal value whatever ; and it is for, this reason that I try to

impress upon county treasurers the importance of having all

orders that4iurport to come from the county commissioners

attested l)y the clerk, for then there is a presumption that

the order was duly passed and is duly recorded in the rec-

ords of the commissioners,— " the only legal manifestation
"

that the order was ever adopted

I go so far as to believe that an order signed b}- all the

commissioners, if not attested hy the clerk, is not a good

voucher. If I am right in my view of the law, then the

county commissioners act only as a board, by a vote, duly

recorded by their clerk. This seems to be practically the

judgment of the supreme court.

In the case of Attorney-General vs. Eastern Railroad, 137

Mass. 45, the court signified what would be a proper way

for the Board of Railroad Commissioners to approve a relo-

cation of a station. Says the chief justice :
" The Board of

Railroad Commissioners is a board of public officers required

to keep records, and having a sworn clerk. The most

appropriate way of expressing their approval of a relocation

is by a vote passed and entered upon their records." As
the county commissioners are not required to keep any rec-
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ord, the necessity of a vote, and the entry of that vote by

their clerk upon the records which he is obliged to keep,

would seem to logically follow.

I doubt if the signature of the commissioners is required

legally anywhere, except when payment is ordered for

extra clerical assistance," above referred to. It may be

wise to sign a decree, laying out a highway; but that is

good for nothing until attested of record by the clerk.

I have been amazed, in examining notes for borrowed

money by counties, that it is obtained in some cases upon

notes signed by the treasurer and approved by the commis-

sioners, as if that were legal evidence that the Board had

voted to borrow money. Most corporations and individuals

require an attested copy of the vote of the Board before

lending money. But, so long as the money is forthcoming,

this criticism is of no importance.

Order for Laxd Damages.

In some counties there is considerable solemnity and

some antiquity in drawing orders for land damages. I fail

to see any necessity for any different course in such cases.

Why should there be a warrant in these cases? The

supreme court have substantially passed upon this question

in Russell Mills vs. County Commissioners, 16 Gra}^, 348,

where the court say :
" The case of enforcing the payment

of damages for taking land for a highway is not provided

for in any such mode as by a warrant of distress by the

commissioners, for the obvious reason that such damages are

paid by the county, and their simple oixlers on the county

treasurer are supposed to be sufficient to secure prompt

payment of all damages awarded by them, payable by the

county."

When should a land-damage order issue? Section 14,

chapter 49 of the Public Statutes, provides that the com-

missioners shall not order land damages to be paid, and

that a person claiming damages shall have no right to

demand the same, until the land over which the highway

or alteration is located has been entered upon and posses-

sion taken for the purpose of reconstructing it. When
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should the order issue, and who is to giv^e the notice that

the land has been taken or entered upon, — the selectmen?

the Board of Aldermen or the land owner? The practice

in the several counties differs. In some counties where

damages are awarded, the order is issued to the treasurer

to pay when he receives the required notice that the land

has been taken or entered upon. It seems to me the law

is that the order shall not issue till the proper notice is

received by the commissioners. Would it not be well to

fix specifically the law as to who shall give the notice ? The

treasurers are embarrassed by contingent orders. At least,

uniformity is desirable.

Dog Damage axd Medical Examiners.

There seems to me to be needless formality in some coun-

ties in drawing orders for dog damages, and for payment of

medical examiners. I do not see why all orders for pay-

ment of money may not go upon one order book, properly

classified, from which book a copy may be made for the

treasurer, or the pay roll, as may be agreed upon by the

clerks of the commissioners and the treasurers. 1 shall refer

to this subject again.

New Recommendatioxs.

The law establishing this office (chapter 438, Acts o

1887), in its fourth section provides that, *'To enable sai

controller to perform the services required of him, the said

officers and persons named in section three shall aff'ord all

reasonable and needed facilities." That is to say, every

individual with whom the office has ])usiness shall furnish all

reasonable and needed facilities for examining the account of

such individual. The greatest difficulty we find in making

our examinations is, that the entries are not made to date,

and the pages and columns are not footed w^hen the page is

filled. This occurs mainl}^ with trial justices, who hold

court in some cases before breakfast, and after supper, and

who do not seem to regard the financial part of the record as

of so much importance as the judicial part. But there are

some delinquents of a higher grade. One case is so flagran
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that it ought to be specifically referred to. — the case of the

justice of the district court of eastern Hampden. Last year

the justice of that court received, of public moneys, not

including his salary, about $1,900. ^Vhen my clerk went to

Palmer to make the annual examination, about the 12th of

September last, not one figure had been written in the court

cash book since about the tenth of the preceding January.

Meanwhile, there had been two quarters for which this officer

was bound by law to make payments and settlements with

the treasurer of the county ; and it is to be presumed these

payments were made. X'ow, the law requires us to visit the

otficers in question unheralded ( without previous notice) ;

and whe|^ such condition of things is found as that at Palmer,

another visit has to be made, at the expense of the Common-
wealth. We find this evil increases, instead of orrowinoc

less. It would seem that every day, at the close of busi-

ness, the cash entries should be made in every public office,

and by every individual holding public funds. The amount

of sadness and sorrow transmitted to innocent heirs and

representatives by sood and honest men who have failed to

keep proper account of trust funds ought to be a sufficient

admonition. But it is not : and I suggest legislation similar

to that in chapter 87 of the Acts of 1887, which provides, in

its fourth section, that the accounts [in public institutions]

shall be posted so that the footings shall at any time show

the condition and facts up to that date." etc. The penalties

in the act establishing this office might be distributed so as

to make the act more efficient.

An Invoice Bool'.

I recommend that masters of houses of correction and

keepers of jails be required to keep an invoice book, in

which they shall enter all bills for prison supplies ; these

original bills to be forwarded once each month to the clerk

of the county commissioners, to be laid before the Board for

approval, and after approval and after being recorded by the

clerk, to be transmitted with the order for payment, or with

the pay rolls, to the treasurer for payment. This is the

method in use in the public institutions of the State and
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in the public institutions of Boston, as I am informed,

and is in use, substantially, in many of the county institu-

tions.

I do not understand that the new prison-labor law has

made any change in the duty of the county commissioners

as to supplies other than tools or materials used in the

manufacturing department. In other words, the commis-

sioners still have control of " bills incurred for the mainte-

nance of the houses of correction." The practice at East

Cambridge full}^ illustrates my point. In the house of cor-

rection there, the largest one outside of Suffolk, invoice

books are kept of all bills incurred in the manufacturing

department, accounts of stock are taken every year, the

books are balanced, and the county knows whether it gains

or loses by the' department. In like manner an invoice book

is kept of the prison supplies, and this is completely indexed.

The original bills are all entered, and are then approved bv

the county commissioners, and put upon a pay roll known as

the house of correction pay roll ; this pay roll is then signed

by the commissioners, and, together with the original bills, is

forwarded to the treasurer for pa^^ment. In Lowell a sched-

ule is forwarded, and this recorded, and not the original

bills, after approval by the commissioners.

The criticism 1 have to make is, that it seems to me that

the order for the payment of these large bills should be

spread upon the record, and the pay rolls attested l)y the

clerk, as seems to be required by chapter 23, section 7,

Public Statutes.

The books at East Cambridge and at Lowell are admirably

kept, and my onh^ criticism is, that the orders are not

recorded and certified by the clerk.

It may be that, since the counties have attained such

magnitude in respect to business coming before the commis-

sioners, some shorter and better method of doing that busi-

ness can be devised. I confess that, af(er nearly three years

of study and examination, I am not able to suggest any

material improvement. But a great service will be done for

all concerned if the scattered fragments of the body of this

law, relating to the methods of doing count}' business, can

be brought together in one perspicuous chapter.
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The records of the county are silent as to the amount of

money paid for tools, implements, machinery and salaries

under the present prison-labor law. It may be prudent and

safe to omit from the records other payments, but such

omission should be specifically allowed, and not left to the

discretion of any man or of any board.

An Order Bool' for County Comrnisswners.

VTe are now brought logically to a consideration of the

method of recording orders drawn by the county commis-

sioners. By the requirements of section 7 of chapter 23 of

the Public Statutes, county treasurers are forbidden to make
payments (with certain exceptions) out of the county funds,

except upon orders dra^n by the county commissioners,

a record of ichich orders slioll he l^ept hy their clerk.''

For the convenience of all concerned, I am convinced that

so much of the records of county commissioners as relates

to orders drawn by them ought to be kept fully written up

to date, and indexed. This should be the book of current

events. Here is where the blood of the county circulates :

and the facilities for watching that circulation ought to be

perfect. The law requires the board of examiners to com-

pare the accounts and vouchers of the treasurer with the

records of the commissioners, at least twice a year. How
can this be done if no recording has been made for from

three to tive years? I am to examine at least once a year,

and it would greatly facilitate my work if the records were

complete. When I find an order for payment of money,

signed by only one commissioner, or perhaps two, or even

by three, where it is not attested by the clerk, and has no

evidence about it that it was drawn at a regular or at an

adjourned meeting, I may wish to examine the record, and

see if indeed that order was ever properly drawn.

That the records are not properly kept written up, in

many of the counties, has become familiar. The condition

of things recently developed in Plymouth County ought to

be a solemn warning. The hunt for the stray leaves of the

court records, from the attic to the cellar of the court house
m Plymouth, was not a complete success. The county com-
missioners and their clerks are in general responsible for the
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condition of the commissioners' records ; but it is not always

just to attach blame to present incumbents. The new clerk

in Plymouth County should not suffer for delinquencies of

his predecessor, nor should the clerk in Essex be held for

the big legacy of arrearages which came to him with his

appointment as clerk of the coui-ts.

The law is in part the cause of the delay in making court

records, in my judguient. Sections 20 and 21 of chapter

159 of the Public Statutes read as follows :
—

Sect. 20. At every term of the supreme judicial court, tliq

clerk shall exhibit the latest book of records of eacli of the courts

in the county, and such others as are required, so that the court

may have notice of any errors or defects in the keeping of the

records, and cause the same to be corrected as occasion requires.

Sect. 21. The justices of the several courts shall inspect the

doings of the clerks from time to time, and see that the records

are made up seasonably and kept in good order
;

and, if the

records are left incomplete for more than six months at one time,

such neglect, unless caused by sickness or other extraordinary

casualty, shall be adjudged a forfeiture of the clerk's bond.

Whether the records of the commissioners are within the

meaning of these two sections, within the forty-fifth com-

mon law rule of the supreme judicial court, or of the corre-

sponding rule of the superior court, I do not know, although

these provisions would seem to be broad enough to cover

these records. My impression is, that, however the clerks

may hold on this question, their practice in Essex, Middle-

sex and Plymouth, at least, has not been to exhibit to the

judges on the first day of every term, the then latest book

of records," in the office of the county commissioners.

If there be any doubt as to the law, and in any event, I

recommend that the records of the county commissioners be

taken out of sections 20 and 21, siipra, and that, so far as

county orders for payment of money are concerned, they be

kept fully recorded to date. There is no reason in the

world, that I can imagine, why in these matters clerks

should have six months' margin, or any margin, any more

than the clerk of a banking corporation should have six

months in which to enter up the business of the directors.

The common law courts, on the equity side at least, require



1890.] PUBLIC DOCUMENT— No. 29. 19

a margin ; but that county commissioners do not is proved in

Berkshire, where the records were in December last written

up to date, and in Norfolk, where they were substantially

written up and indexed. I do not mean to imply that others

are not so, but I visited Berkshire and Norfolk near the close

of the year.

As the duties of commissioners are said to be partly

judicial and partly ministerial, if necessary let the judicial

records be kept in a separate book, and the administrative

records in an order book. This latter can certainly be always

up to date. I am not sure but such a practice will facilitate

the whole business of recording. An order book with proper

headings for the record of the meeting, with columns properly

classified to suit the wants of treasurers in makins^ their en-

tries and returns, can easily be made, and is indeed already

in part operation in Essex and Middlesex ; so that the clerk

will only have to go from the meeting of the commissioners,

enter the orders on his book, and copy them into a similar

book or into a pay roll, to be forwarded to the treasurer. A
committee of one ingenious clerk, one experienced treasurer

and one eflScient commissioner, could devise such a book in

one half-hour, and thus secure promptness and uniformity

and convenience in all the counties.

It would seem that county commissioners have more con-

trol of their records, and are more responsible for the delays

in their completion, than many of them consider. It was

held in Ellis vs. Commissioners of Bristol, 2 Gray, 370, that

" the clerk of the county commissioners, though not appointed

by them, is bound to obey their directions in making up
their records." Then section 33 of chapter 159 of the Public

Statutes provides that the clerk may have all necessary

clerical assistance the commissioners see fit to allow, for

the very purpose of keeping up the work in the ofiice.

Another practice of the commissioners in some of the coun-

ties seems objectionable, and must be an annoyance to the

clerks : that of holding meetings out of due course, so that

the clerk has to make the record conform to the meetings,

instead of havins: the meetino^s conform to the record.

That is to say, the record of one meeting should determine

when the next meeting is to be held. One clerk, who
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attends all the meetings, suggested to me that he did not

see how he could certify or record what was not done in his

presence. Here is the key-note to the whole business. If

the commissioners, will meet once a month only for the

approval of bills, pass all their votes in the presence of their

clerk, keep the record written up to date, and publish full

details of expenditures in the annual reports of the treas-

urers, I believe a great administrative reform will have been

accomplished ; and the reproach that the dounty commis-

sioners are an irresponsible body, and that county aifairs are

carried on in secret, will be done away with.

Special Meetings of County Commissioners.

I find no authority in the statutes for special meetings of

the commissioners, except where the county has no interest.

The business in several of the counties has so much increased

that possibly some right should be given to call special

meetings to meet emergencies.

Particularity in Recording.

While examining the records to see if the county officers

were duly sworn, 1 discovered that there was not that detail

and particularity of statement in some important matters

which are really essential ; and it may be that the statutes

need amendment. I refer now to the oath of the county

treasurers, the oath of the registers of deeds, and to the

spreading upon the records the whole number of votes

cast, and the number cast for each particular candidate for

an office. The statutes say each county treasurer shall be

sworn by the county commissioners or by any one of them

;

and that each register of deeds shall be sworn before one or

more of the county commissioners. Does this mean that

either of those officers can be sworn by one commissioner,

anywhere in the county, or only before or in the presence

of the Board? (Chapter 23, section 1, and chapter 24, sec-

tion 6, Public Statutes.) I found, in two or three instances,

the record did not state that these officers were sworn. In

one case, where there are two registry districts, it appeared

of record that the register at the county seat was duly sworn

and gave bond, but nothing was said as to the register in
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the other district. He was probably sworn by one of the

conimissionei-s. Should there be any record of the oath and

bond? If the county commissioner is a qualifying officer

for this purpose, should he not make return to the clerk of

his action? In one case the clerk told me he administered

the oath. This may be just as well. The statute is a little

indefinite. In the matter of spreading upon the record the

votes for different candidates, I foimd one case where the

record was substantially this : The votes were counted,

and the result was as set forth in the certificates on file.*'

I do not know that county commissioners are required to

keep files ; at any rate, they are easily lost, and it would

seem that the votes should be recorded in extenso. Here

the statute is also indefinite. The requirement is. that, on

the first TVednesday of January, the county commissioners

shall open and examine the returned copies of votes," and

notify, etc. (Public Statutes, chapter 7, section 50.)

Money paid into Court.

I find, upon the books of one of the clerks of the courts,

a considerable simi of money, which has been on deposit till

the interest exceeds the original deposit. Much of it was

paid in by insolvent insurance companies, to await some
demand by parties entitled thereto, or some decree of the

court. It is suggested that some legislation be had on this

subject, as, for instance, that, after paying whatever liens

there may be upon this money, the balance escheat to the

Commonwealth.

Fees to Clerks of Courts,

Are fees still payable to the clerks of courts, for ser\-ices

done as clerks, for the counties? In my last report refer-

ence was made to the fact that in some of the counties the

i clerks, since the salary bill took effect, July 1, 1888, had
taxed and collected fees of the counties for services done in

their official capacity, which fees they subsequently paid

back to the county treasurers. DesirLng to be as certain as

I could be as to the legality of such a practice, I asked the

Governor of the Commonwealth to request the opinion of
the Attorney-General upon the subject. In answer to the

request, the Attorney-General gave a written opinion that
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such practice was not legal. I sent a copy of that opinion

to all the clerks of the courts, and to the county treasurers,

and supposed that would be the last of the matter. Much
to my surprise, I ascertained, in February last, that the

clerk of the courts for Worcester County had sent to the

treasurer a bill amounting to $846.18, fees for services done

in his official capacity for the county, as if the salary bill

had not been passed. The bill of items was as follows :
—

Clerk's costs taxed at January Terra, 1889
;

viz., Feb. 15, 1889 :
—

Entries of complaints on appeal (113), $339 00

Entries of indictments (35) , 105 00

Entries of no bill (5), 15 00

Entries of writs (12), 36 00

Cash paid printing exceptions supreme judicial law sitting, . 38 25

Cash paid type-writing exceptions supreme judicial law sitting, 10 00

Making copies exceptions supreme judicial law sitting, . . 25 00

Taxing 1,059 cases, at 25, 264 75

Venires, 26, at .06, 1 56

Pay roll grand jury, 23, at .30, 6 90

Pay roll traverse jury, 33, at .06, 2 64

Pay roll constables, 26, at .08, 2 08

$846 18

When this bill was presented to the treasurer, he sought

my advice as to his duty ; and I promptly informed him that,

in my judgment, his duty was to take the law from the

Attorney-General, and refuse to pay the bill, thus throwing

the burden of collection upon the clerk. The treasurer then

refused to pay the bill, excepting one or two items, which

he was ready to pay on presentation of proper vouchers.

The clerk then for two or three months refused to pay over

to the treasurer the fees that accrued in the office of the clerk,

the law requiring him to pay over all fees on the first day of

each month. Thereupon the treasurer, under the provisions

of section 17 of chapter 23 of the Public Statutes, notified

the district attorney of the dereliction of the clerk. Next

came a petition in the supreme judicial court, at the May
sitting, for a writ of mandamus to compel the treasurer to

pay over to the clerk the fees set forth in the above bill of

particulars. A copy of the petition was handed informally

to the treasurer, but no order of notice was taken out till the

October sitting of the court, when the treasurer appeared
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and filed his answer. Under the provisions of the statute

relating to such proceedings, by leave of court I appeared

and filed an answer as a party in the case. In the regular

course this case will be heard at the next May sitting of the

court ; and, if it go to the fall court, cannot be argued before

next October. Meanwhile, at each recurring sitting of the

superior court, there being four each year in Worcester

County, the clerk sends in a bill substantially like that

copied above ;
and, in his annual return to this oflSce for

the year 1889, states his claim as follows : Fees taxed in

criminal cases by district attorney, including items of cash

paid for printing exceptions in Commonwealth cases, trans-

mitted to county treasurer for payment, unpaid and still in

hands of said treasurer, $2,543.02." No other clerk makes

any claim in his return for fees from the county ; and no

other clerk, except one, makes any charge against the county

for any fees for any official act whatever. The clerk in

Middlesex does not put the same construction upon the law

as does the Attorney-General. He deems it essential to his

method of taxing costs in criminal cases to tax the $3.00 in

each case, and therefore to certify the same to the treasurer

;

but he does not now demand payment from the treasurer of

these fees, which, if he receiv^ed, he might be bound under

the law to pay back to the treasurer, every cent, the very

next day.

The clerk of the courts for Worcester County ought not

to be legislated out of court
; but, as his case may not be

decided for a year, and as no other clerk keeps any account

of such fees as are sought to be collected in this suit, except

the entry fee, it is a fair question for the Legislature to

settle, as to whether any doubt as to the true construction

of chapter 257 of the Acts of 1888 really exists
; and, if

there be such doubt, whether it should not be removed by
legislation, of course excepting, from any new law, any

pending suit in any court, to the end that all the clerks may
tax alike, may keep their books alike, and have an income

in their office based on precisely the same data or rules.

Some important questions seem to be fairly raised by the

pleadings in this action, namely : 1. Does the opinion of

the Attorney-General bind the treasurer and the clerk, both
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or either of them? 2. Are the fees legal and properly

certified? 3. la the treasurer entitled to the original

vouchers, or a copy of them? This last question is of great

practical moment. The Public Statutes require that *'the

bills or evidences of county indel)tedness for which pay-

ment is ordered shall be delivered with the order to the

treasurer. No payment shall be made out of a county

treasury unless the bill or account rendered is accompanied

by vouchers in which are stated in detail the items of such

bill or account, nor unless all such vouchers confirm and

sustain such bill or account. All bills, vouchers and other

evidences of county indebtedness shall be carefully filed and

safely kept by the treasurer, so as to be accessible for sub-

sequent reference." (Public Statutes, chapter 23, sections

7, 8, 9.) The treasurer of Worcester County has paid tens

of thousands of dollars on what is called a court pay roll,

in which nothing is entered but the name of the creditor and

the sum due him from the county, with no accompanying

voucher. The eleventh section of the chapter just referred

to provides that county treasurers shall enter upon their

cash books *'the time when, the person to whom, and the

account on which, payments are made." How can a treas-

urer classify his accounts from a court pay roll made as

described above ? The treasurer of Worcester County has

in writing demanded from the clerk the vouchers upon

which the court pay roll is made up. He has succeeded in

getting copies of court pay roll vouchers on the criminal

side of the court, and a memorandum on the pay roll in the

civnl side. But I fully discussed this matter last year, and

will not take further space, except to say that, in all the

counties except Worcester, I believe the point has been

yielded that the treasurer is the proper ofiicer to have pos-

session of the vouchers to all county bills. As I do not

examine the treasurer's accounts in Suffolk, I am not aware

oflficially what the practice is in that count3\

Court Fees in the Inferior Courts.

In all the inferior courts, justices and clerks are paid a

salary from the county treasury. More than a century ago,

to make up the compensation of a justice of the peace, such
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justice was allowed to tax, for receiving a complaint, admin-

istering the oath and issuing a warrant, a certain sum (now

fifty cents) ; for entering a complaint, rendering judgment

and recording the same, examining, allowing and taxing

costs, and filing papers, another sum (seventy-five cents

now) ; for a subpoena, another sum (now ten cents) ; for a

trial, another sum (now one dollar) ; for taking a recog-

nizance of the principal and sureties, another sum (now

twenty cents) ; and of witnesses, another sum (now twenty

cents) ; for a mittimus, another sum (now twenty-five

cents). This practice has been handed down, and now pre-

vails in courts with a civil jurisdiction amounting to 81,000,

and a criminal jurisdiction of anything less than a felony,

where judges draw salaries of 84,000. And in every

case we find taxed a bill of driblet items, called court

fees, running with proper labels described above, thus :

$0.50-f .75+ . 10-f 1.00 =z 82.35. If there be an appeal

or holding to the grand jury, $0.20+ .20+2. 00 r= $2.40

would be added. This money, if collected, goes to the

county. This court-fee business is superannuated, and is a

nuisance. It ought to be abolished, as a relic of feudal

ages. Let the magistrate make the fine large enough to

cover all these items, and simplify the accounts of clerks,

and at least cut ofl' the practice, legal or illegal, of charging

a dollar where defendants plead guilty or nolo contendere.

Payment of Costs in Police and District Courts.

In my last report I went fully into the matter of the

roundabout method of certifying costs from the inferior

courts to the superior court ; the uncertainty of the la->v and

the practice as to who is to revise such costs there : the dif-

ferent methods of certifying the same to county treasurers,

and the illegal practice of paying these costs to parties other

than those to whom they are due. I adhere in substance to

all said at that time. But, after another year of study, I

have concluded to make a different recommendation as to

the payment of these costs in police and district courts, out-

side of Suifolk County. In short, the present method is, in

unpaid cases, for the clerks, or justices having no clerks, to

tax these costs, and send them to the next sitting of su'perior
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court for criminal business. Here somebody revises them,

the clerk certifies them to the treasurer, who pays them, in

general, to the clerk or justice who first transmitted them to

the superior court ; and these clerks or justices pay the fees

to the parties entitled thereto. That party is now mainly

the city or town where the court is held, these fees being

oflScers' fees. I suggested last year that the amount of fees

thus sent up and back did not much difier from the amount

of fines and court costs above referred to, now paid over to

the counties by the same courts. To verify this statement,

I have prepared a table from the report of 1889, showing

precisely what was paid to the counties and what was paid

hy the counties, in fourteen of the police and district courts

of the State :
—

NAME OF COURT. Amount paid to

Coujity.

Amount received

from County.

District Court, Fall River,
District Court, New Bedford,
District Court, Salem, .

District Court, South Framingham
District Court, Maiden, .

District Court, Quincy, .

Police Court, Gloucester,
Police Court, Haverhill,

.

Police Court, Lawrence,
Police Court, Lynn,
Police Court, Lowell,
Police Court, Somerville,
Police Court, Brockton, .

Police Court, Fitchburg,

Balance,

$7,557 92
4,603 78
5,563 10

2,653 08
4,207 09
3,559 71
4,180*55

2,414 35
3,600 13

5,587 25

8,417 96
3,002 26

3,698 72
2,677 69

$8,228 75
4,689 57
5,081 38

3,053 03
4,554 86
4,212 54
2,328 47

2,228 51

4,346 02
5,440 57

9,783 11

2,078 84
3,211 18

3,041 41

$61,723 59
554 65

$62,278 24

$62,278 24 $62,278 24

By this table it appears that the counties have paid back

$554.65 more than they have received; and at what an

infinite amount of labor -and annoyance to the clerks, justices,

clerks of the superior court, district attorneys, and towns

j

and cities. And all for what? Because, more than a hundred

years ago, when justices of the peace were not lawyers, it

was thought wise to establish the rule which now prevails iu

the inferior courts, as above stated. Now the theory of thQ



1890.] PUBLIC DOCUMENT— No. 29. 27

law is, that district attorneys revise these costs, and in many
districts they do ; but in some they do not. And why should

they ? Clerks of inferior courts are often lawyers ; they

spend their lives in taxing costs. The officers and witnesses

whose fees are taxed are present for examination by the

clerk, or court, if need be ;
whereas, in the superior court,

any change must be made arbitrarily, unless the error appears

on the face of the papers.

Hear the testimony repeated from report of last year. In

1874 the district attorney for the southern district, George

Marston, since Attorney-General, testified as follows :
—

I have not been able to supervise the charges of justices and

officers as closely as they ought to be. . . . When a justice has

done a small business, I have not given much time to examine his

fees ; and I have not paid as much attention to the taxation of a

justice in whom I had confidence as one who I thought was inclined

to over-charge. Costs of municipal and district courts I have not

examined closely, because it is the duty of the clerks, and they

know much better than I can know the facts which detei-mine

what is proper under the statutes. (House Document, No. 18,

1875, page 28.)

Can there be any better evidence than this of the utter

uselessness of sending up these costs, and of sending up

this money only to be sent back ? If there is better evi-

dence, it must be in the fact that, in all paid cases in these

lower courts, the clerks and justices are absolutely the final

judges of these costs, and there is no revision anywhere.

Here is the only place where the clerics and justices have

any county money properly in their hands, and they are

sole arbiters of the costs. The controller sees that they

account for what they have taxed, as shown by the record.

The money so received in paid cases is distributed to

officers, to witnesses, to cities and towns, to complainants,

etc. Why not distribute all they receive in the same way,

—

that is to say, pay as they go ? If mny funds be left at the

end of the month or quarter, turn over the surplus to the

county. If there be a slight deficiency, make requisition

on the county for the same, in such form as may be pre-

scribed by some proper authority. By the above table, the

clerk of the district court at New Bedford could make
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requisition for $85.79 in a whole year, and this could all be

payable to the city of New Bedford, and the county treas-

urer could send it all in one check. The clerk of the police

court of Lynn would have $146.68 in a year to turn over to

the treasurer. Then let all the courts named, at the end of

each month settle as set forth above. Let the incidental

expenses go straight to the county commissioners, or, as

now, if it be thought best, to the superior court.

Let trial justices be supervised as at present, only let the

modus operandi be laid down more specifically by law. My
impression is, this plan will commend itself to district

attorne^^s generall}^ and to those officers of the courts most

familiar with criminal costs and procedure. Annex penal-

ties, if necessary, for over-charging and for over-allowing,

and provide for recovering back any over-charges. What
an immense amount of work will be saved, and how much
simplei: will be the accounts of all concerned.

The foregoing recommendation is made in the alternative

that criminal costs are not all abolished, and an equivalent

added to the fine, as suggested last year, and as is practised

now in several courts, as will be shown hereafter.

Want of Uniformity of Taxation and of Punishment.

I referred last year to the want of uniformity in taxing

costs in criminal cases, and quoted from the opinion of

Attorney-General Marston as to this matter. The better to

consider this subject this year, I sent a circular to all the

inferior courts, asking the clerks, or justices without clerks,

to forward to this office, with their annual returns, a state-

ment as to the customary penalty for the first offence of

drunkenness. The following table shows the result of the

inquiry, and will speak for itself. The courts are tabulated

by counties, for convenience of comparison :
—
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XAME OF COCBT. roE D?.r>'K-;N"NES5.

First Offence.)

District court, northcrD Berkshire (special J.), f2 00 and costs.

District court, northern Berkshire, . 1 00
District court, centi*al Berkshire. 1 00
District court, southern Berkshire. . 1 00
Police court. Williamstown, .... 1 00 "

Police court. Lee. ...... 1 00
First Bristol district court. .... 1 00
Second Bristol district court. .... 1 00
Third Bristol district court. .... 5 00 "

Police court, Gloucester,..... 2 00 "

Police court, Xewburvport, .... 2 00
Police court. Lvnn. ...... 1 00 "

Police coiui:. Lawrence. ..... 5 00 without costs.

Police court, Haverhill, ..... 3 00 and costs.

First disti'ict court. Salem, .... 5 00 without costs.

Second district court, Amesbury, . 3 00 and costs.

Police court, Chicopee. ..... 2 00
Police court, SprinsTfield, .... 2 00
Police court, Holvoke. ..... o 00
District court, eastern Hampden, 3 00
District court, western Hampden, . 3 00
District court, Hampshire. .... 1 00 to $5 00 and costs.

First district court, northern ^liddlesex. 1 00 and costs.

District court, central ^liddlesex. 1 00 to $5 00 and costs.

First district court, southern Middlesex. 3 00 and costs.

First district court, eastern Middlesex, , 5 00
Third district coiu't. eastern 3Iiddlesex, 1 00
Fourth district court, eastern Aliddiesex, 3 00 "

Police court of Lowell, 5 1 00 (SundaT. ^3 00)
J and costs.

Police court of Somerville. .... 3 00 and costs.

Police court of Marlborough. .... 3 00
Police court of Xewton. ..... 3 00 "

Police court of Brookliiie. .... 1 00 "

District court, east Xorfolk, .... 3 (M)

Second district com-t. Plvmouth, 3 CK3

Third district court. Pivmouth. 5 00
Fourth district court. Plymouth, 2 00
Police court of Brockton, .... 5 00
Municipal court of Boston (criminal) , . 5 W without costs.

Police court of Chelsea 1 00 and costs.

Police court of Fitchburg 2 00
Central district court, Worcester, . . .

,

3 00
First distiict court, southern Worcester, 3 00
Second district court, southern Worcester, . 3 00
Third district court, southern Worcester, 2 00 .

"

First district court, eastern Worcester, . 3 00 to $5 00 and costs.

Second district court, eastern Worcester, 3 00 and costs.
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Costs as Such not to he imposed.

We naturally come now to the question of the wisdom of

imposing upon a defendant the whole or any part of the

costs, as costs, of the prosecution. It will be seen by the

above table that three (Courts already have adopted the prac-

tice of imposing the extreme fine, five dollars without costs
;

while it also appears that four courts impose a fine of five

dollars and costs, which costs often exceed five dollars,

obviously making the penalty in one court double what it is

in another in the same vicinity, possibly in the same county.

In the central district court of Berkshire, no court costs,"

so called, are imposed. The complete and just remedy, as

it seems to me, will be found in the bill submitted last year

in my report. For convenience of reference, it is repeated

here :
—
An Act relating to penalties in criminal cases.

No part of the costs, as such, in any criminal proceedings, shall

be taxed against a defendant, but the presiding justice or magis-

trate shall, at the time of the trial, inquire what expenses are

necessary, and reasonably incurred, in convicting the defendant

;

and the total amount, or any part of such expenses, may be

embodied in the fine when sentence is imposed.

If that were the law, then the court would fix the penalty,

the defendant would hear it, and not be surprised, when he

offered his cash to the clerk in payment, to ascertain that the

fine of one dollar and costs really exceeds, as it may, ten

dollars, and the magistrate, in passing sentence, perhaps had

not the slightest idea of any such bill of costs in the case.

Where two men stand up in the same dock and plead guilty,

to being drunk, receive the same sentence,— a fine of one

dollar and costs,— and, after reckoning up, it appears one

is fined four dollars and the other ten, one or both of those

men will go out of court with little respect for the law.

One has given more trouble than the other, and ought to

pay a little more : but the excess should be discussed in

court, where the necessity and reasonableness of extra

charges can be fully considered. Of course, if this idea

should be enacted into law, the penalty for a first oflfence of

drunkenness will need to be slightly changed.
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Officers^ Fees.

We come next to the great question of officers' fees in

criminal cases. I went so fully into this question last year

that I need say but little now. The statistics given last

year can be substantially verified, and others furnished, if

necessary, to show the great evil of the fee system as

the basis of compensation for an officer. We have been

appro.aching the complete abolition of the system by easy

stages. Boston has rid itself of the system in substance.

All its officers in all the courts are paid a salary or regular

per diem., and no fees are charged for summoning jurors in

the county or witnesses in any part of the State ; only

expenses actually incurred are taxed. No fees are taxed to

the county in fire inquests, by-law and ordinance cases, nor

in juvenile offiender cases, except actual expenses. On this

subject see the following sections of the Public Statutes :

chapter 159, section 70; chapter 217, section 4; chapter

357, Acts of 1888; chapter 451, section 6, Acts of 1889;

and chapter 469, Acts of 1889. The county is in part eman-

cipated from paying revenue to cities and large towns, where

crime has its seat and carnival. One more bold stroke, and

the good work will bp done. Restore to the statute book

section 3 of chapter 191, Acts of 1860. Here it is :
—

No sheriff, deputy sheriff, jailer, constable, or other officer, who
receives a salary [or regular ^er diem pay] from any county, city

or town, for his official services, shall be allowed or paid any fees

or extra compensation whatever for any official services in any

criminal case rendered or performed, while such officer is entitled

to such salary [or per diem pay] as aforesaid ; but the expenses

of such officer, necessarily incurred and actually disbursed in the

service of any precept, shall be allowed and paid to him ; and all

fees taxed in behalf of such officer, if paid by the defendant, shall

be paid to the county.

The words in brackets are not in the section. I insert

them because regular per diem pay, under the system now
adopted very generally in the State, is practically a salary.

The modification required to make the law consistent with

views expressed herein, would be not to tax any fees for the

services of such officers except actual expenses. To sup-
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plement such a law, let the fines imposed be paid to the

town or city whose officers prosecute the particular action,

with proper exceptions and limitations. The small towns,

which have no regular oflScers, can continue under the

present system, but made a little more severe in some

respects. Such a law would bring us to a condition of

things described by Governor Banks in his message of

1859:—
Let the criminal costs, for instance, be divided. Let the costs

that arise in towns and cities be charged to towns and cities, and

the costs that grow out of county tribunals be charged to counties.

Then, if the criminal power be abused in any town or city, the

cost will be charged to the town or city where the abuse exists
;

and the people will look closely after those who administer crim-

inal law^, and hold them responsible for all unnecessary evils. It

has so resulted in other States where it has been tried.

Said Governor Andrew, in his message of 1862, on the

subject of criminal costs :
—

They are still excessive, owing, in part, to the fact of the free-

dom with which prosecutions of no public utility may be pro-

moted, and in part to the character of criminal proceedings. The

payment of trial justices by salaries, requiring all their fees to be

paid into the public treasur^^ ; the bringing the subject home more

nearly to the people, by charging the costs of prosecuting minor

offences upon the towns instead of the counties, and practising

greater care in the creation of new and artificial offences, some-

what abundant in modern legislation, — would all tend to diminish

costs by limiting prosecutions.

The life of the Act of 18G0 was taken out of it by chapter

146 of the Acts of 1861, which provided that oflScers' fees,

instead of going to the county, shall go to " the city or town

from which such officer receives his salary ; " and that is the

law to-day. (Public Statutes, chapter 199, section 34, last

clause but one.)

The operation of the law is fully illustrated, and the fiital

basis of the system as well, by an incident which was dis-

cussed somewhat in the public prints during the year just

passed. In one of the large towns Avithin the jurisdiction

of a district court, the selectmen directed the clerk of that

court to pay the officers' fees to the town treasurer, and not
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to the officers, as had been theretofore done. The clerk

complied with the request, deeming the law to warrant that

course. A few weeks afterwards, the clerk was surprised

to receive another request from the same selectmen, that the

officers' fees should again be paid to the officers. What the

contract between the town and the officers was, I am not

informed ; but the significant fact was, that, during the time

of the suspension of the fees, there were few or no prosecu-

tions under the laws relating to the keeping and sale of

intoxicating liquors. This I give upon information and

belief. Now, if the criminal laws of the Commonwealth

are to be enforced by officers who look to their fees, and

not to honest compensation for honest, thorough work, the

Leo^islature ouo^ht to know it.

I am persuaded that officers themselves are shamed and

• humiliated by the straits and dodges and subterfuges to

which they feel they are driven in order to obtain an

approach to adequate reward for their labors. In examin-

ing the criminal vouchers in the Commonwealth, the in-

e{jualities of taxation have fully appeared, and I doubt if

they will ever disappear until the fee system is practically

abolished as a basis for compensation, and until an absolutely

uniform system of blanks is adopted.

Arrests without Warrarits.

One word on this subject. In the report of last year, it

was stated that in 1888 the number of arrests in the State

was 76,237, of which 48,153 were for drunkenness. In

1889 the total arrests were 83,116, of which 53,158 were

for drunkenness ; and in Boston the fifth annual report of

the Board of Police gives the number arrested for 1889 as

40,066, against 36,009 in 1888. Of this number, 6,719

were arrested on warrants, and 33,347 without warrants.

For drunkenness, 24,991 were arrested. In Boston the

arrests without warrants were to those on w^arrants as five

to one, in round numbers. Probably nine men out of ten

in the whole State are arrested without warrants. The law

allows this to be done, but requires persons so arrested to

be taken before some competent court, and complained of.

The office of a w^arrant being to bring a person into court,
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why issue one when he is safely there ? The practice in the

municipal court of Boston is, I believe, to make the com-

plaint and warrant on one paper, for convenience ; but in

the country it is not so generally, and in Boston there are

no officers' fees. If that were true universally, what a

saving of labor there would be. The complaining officer

could make his return on the complaint just as well.

Arraignment without Witnesses,

The suggestion was made last year that the service would

be improved if persons arrested for drunkenness (and the

same may be true generally) were to be brought into court

without a great cloud of witnesses," and allowed to plead.

Inquiry leads me to estimate the number of drunks who
plead guilty as nineteen out of twenty. What a tremendous

saving there would be, if these people were quietly disposed

of, and those who wish to contend could have their cases

assigned for trial at an early day. The crowd at the court-

houses would be thinned out, and the weary night officer

would not have to leave his bed so often, to no purpose

but to accumulate fees which do not enrich him. More than

one court has adopted this practice, and I am told it works

admirably. The apparent increase of business of those

courts, in dollars and cents, will suffer in comparison with

others; but how will it be as to justice and right? The

busy Courts are now making assignments for every day, and

the chances are more than even that a contested case must

be continued in any event.

Take the familiar case of attempting to make a dwelling-

house on a street corner a common nuisance, under the

liquor law. The zealous city marshal will summon almost

everybody who lives within sight of that house, in the hope

that some witness will be found who has seen noisy, drunken

people enter or come out of that house. The defendant is

practically sure to ask for a continuance. Wh}^ should the

county pay for the day lost by this ? Now and then there

might be a case of hardship to one of the one hundred thou-

sand people in this Commonwealth who make crime and

misdemeanor their principal " industry." But have not the

two millions of people who get an honest living and pay the

expenses of this one hundred thousand some rights ?
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The whole business of criminal procedure outside of the

courts has been materially changed. The telephone, the

patrol wagon, the prison van, the city team, the city mar-

shal, have really supplanted the constable, with his mittimus,

which gives him thirty cents for the service, four cents a

mile for travel within certain limits, and twenty-five cents

for a copy. In my judgment, there is no real difiiculty in

furnishing by legislation corresponding improvement inside

the court-house, with infinite advantage to the public ser-

vice, and great reduction, uniformity and simplicity in the

criminal accounts that come under the inspection of this

office. Nor are the difiiculties in the way of the changes,

here suggested, so great as may be supposed. There is

nothing in them of revolutionary character, hardly anything

new. The non-imposition of costs is the rule in the largest

criminal court in the State. One distinguished judge told

me he never imposes costs except where the law specificalh^

requires it. The fine is made large enough to cover the

case.

As to fees to salaried officers, it is only suggested to

re-enact a law which worked well one year, and which was

repealed only because cities and large towns ascertained that

they were cut oif from a source of revenue. The repeal

was a raid upon county treasuries, and upon small towns

where there is little crime. It is believed that the appro-

priation to cities and towns of the fines which accrue in

cases prosecuted by the officers of those cities and towns

will fully make up for being cut oS from the county treas-

uries. This is the law now as to by-law penalties, as before

stated. This principle is also recognized in many laws

relating to non-support of families, and in actions in their

nature qui tarn. The law of Vermont is exactly what is

here contemplated.

The facilities for investigating these questions are greater

than ever before. The statistics in this office and in that of

the prison commissioners, together with the court files, will

be found to supply quite full information of an official char-

acter. The aid to be given by district attorneys, clerks of

coui'ts, sheriifs, judges and other officers, will enable a legis-

lative committee very speedily to come to a conclusion.
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The reports of former commissions and committees are

easily accessible. The bills submitted last year will serve

for a starting-point. As to the numerous recommendations

relating to county administration, I will say that, at the re-

quest of the committee having the subject in charge in 1889,

I prepared drafts of bills to cover the various points in the

report of that year, had them printed, and now have them

on hand, with such changes as another year of investigation

has suggested.

The Tables.

The statistical tables need some explanation. They are

used more or less in questions of salary of officers. So far

as the courts are concerned, they should be used in con-

nection with the table on page 26 of this report. It can be

shown that one court, not doing half so much business as

another, will turn over to the county more money than the

other. Let it be demonstrated. One court imposes a fine

of $5.00 and costs, the other $L00 and costs. The former

taxes $1.00 for trial or hearing, when defendant pleads

guilty ; the other does not. The amounts defendants will

pay in each case will be as follows : in the first case, fine

$5.00 + court fees $2.35 = $7.35 ; in the other, fine $1.00

+ court costs $1.35 = $2.35. The former court has 300

cases in a year, and will turn over to the county $2,205;

the other court has 900 cases, and will turn over $2,115,

or $90 less than the other. Q. E. D. Indeed, one clerk

said to me, **If the court would impose one dollar more

in drunks, this court would be self-sustaining
;

" as if the

best court is one which is self-sustaining, or turns in the

most money.

The most remarkable case in the table showing penalties

for drunkenness, perhaps, is that in Adams and North

Adams, in the same court, the session at Adams being held

by a special justice. In Adams the fine for drunkenness is

$2.00; in North Adams, $1.00; and the horse-car fare out

and back is ten cents. Here is a discrimination in favor of

both towns. One gets the most money, the other the most

drunks ; and both add to the income of the horse-railroad

company. Competition should not be the life of trade in

the courts. Of. course one judge cannot control another,

but the facts are as above stated.
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Table Xo. 2,

This relates to clerks of courts. The year 1889 was the

first full year since the salary act took effect, so no reliable

comparison can be made, the tables showing only the income

of the officers, from civil business substantially. The col-

umns will have to be looked at in detail, to derive conclu-

sions of any value. Some clerks have large sums of trust

money, while others have little or none. This of course

has to be carried as, a balance on hand. Some clerks pay

their December fees on the last day of that month, one day

in advance of the law. The superior court of Suffolk for

criminal business has no source of income to the clerk's

office except a few dollars for copies and certificates. The

large sum on hand is bail money, in lieu of sureties. One
clerk (in Essex) pays a few expenses, as postage, express

bills, etc., out of the funds. All others run a little bill

against the counties, and receive it back through an order of

the county commissioners. I believe the concurrent testi-

mony of the clerks is, that the fees receiv^ed in the offices

for civil business are as large as under the old rule of fees

for all business done. The notable increase in the receipts

of the superior court of Suffolk for civil business is largely

due to entries in divorce cases, but recently transferred

from the supreme judicial court.

Table No. 3.— District Courts.

Several items here should be noted. The district court

at Salem, for instance, shows total receipts of $12,000, in

round numbers, as against $19,000 last year. This is

because the clerk of that court receives no criminal fees

from the treasurer, but the treasurer pays these fees directly

to the parties to whom they belong, as the law seems to

require. This rule applies to all the courts in Essex

County.

In the district court at Pittsfield, since January 1, no

court fees are charged in the costs ; and that court does not

have the ostensible benefit of $2.35 in the costs of each

case, as is the rule generally. But it shows that the leaven

is workinor.
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Table j^o, 4. — Police Courts,

The noticeable feature of this table is the great falling oft*

in total receipts of the police courts of Essex County. This

is because criminal costs are paid by the treasurer, as stated

in regard to the district court at Salem, supra. The loss in

the police court of Fitchburg is for the same reason. This

police court and the police court of Springfield apparently

increase their receipts. This is on account of bail money
in lieu of sureties. This is an uncertain quantity in all

courts.

Table No, 5.— Municipal Courts.

These are all in Boston. There is an apparent large

increase in the total receipts of these courts. Much of it

is due to bail money, as before stated. There has been a

real increase in receipts of many of these courts, the munic-

ipal court for civil business, for one ; some of this is due

to poor-debtor fees, these having been but recently paid into

this court. Two things apparent in this table are significant

:

First, the fines paid in all these courts amount, in round

numbers, to $83,000; the costs, only $17,000. In all the

other inferior courts, and before trial justices, the costs

greatly exceed the fines in the aggregate. There are excep-

tions in particular courts. The marked excess of fines over

costs in the police court of Lawrence is because that court

has adopted the rule of five dollars without costs in cases of

drunkenness. The other feature is, that it appears by the

return that no courts in Boston pay witnesses in criminal

cases, as the law requires, except the municipal court, where

witnesses are paid by the treasurer of the county, and in

the Dorchester, the East Boston and the Roxbury districts.

The statute is peremptory that the witnesses shall be paid

out of any funds in the hands of clerks, payable to the

counties. (See chapter 180, Acts of 1888 ) In South

Boston a small sum appears to have been paid witnesses.

The witnesses in the courts not reporting payment may be

paid in some way, not known to me. It is not the legal

w\iy, at any rate. If there is anything about chapter 180,

Acts of 1888, which is impracticable in Suff*olk County, it

ought to be pointed out and amended. There should be

uniformity of practice, at all events.
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Table No. 6. — Trial Justices,

, There is nothing of special significance in this table,

unless, possibly, it be the fact that the column of "fees

retained by justices" in some cases exceeds $500 (the salary

of one justice of a police court, at least), and in one or two

instances reaches $1,000, and in one instance $1 ,494. There

are many judges of police and district courts whose salaries

do not exceed $1,500; many not exceeding $1,100. As
the question of establishing district courts in place of trial

justices is before the General Court, this column of *'fees

retained " will aid in putting the pins into the map in the

right places.

Table No, 7, — Sheriffs,

There is nothing peculiar in this table, except the appar-

ently large sums received by the sheriffs of Bristol and

Norfolk from the county treasurers. This is mainly for

money due deputies for services in court. I do not think

payment to the sheriff is payment to a deputy, and I see no

reason why a treasurer should pay in this way. I appre-

hend the practice will cease very soon, several sheriffs

having dropped the habit very promptly on having their

attention called to the subject.

Table No. 8. — Masters and Jailers.

Only one matter here calls for any comment, that of the

large sum received by the keeper of the jail in Lowell.

This is to pay the original bills for supplies, after these bills

are approved by the commissioners ; the bills being aggre-

gated, as I understand it, and the entry on the records of

the commissioners beino^ this ao^o^reo^ate in the name of the

jailer, and not the different bills of individuals, as I think

the law requires. I have noticed this matter in the body of

the report. The payment to the jailer is not an advance

of county money, in any sense.

Last year it appeared that the master of the house of cor-

rection at Dedham received from the county, for materials

and supplies and for incidental expenses, something over

$9,000. This yenr there is no such entry. At the sug-

gestion of the chairman of the county commissioners, the
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change was made, the money paid being really advanced to

the master to pay bills approved by the commissioners, the

master acting as agent for the treasurer. The criticism last

year was that the bills rmi to the master, personally, and

were aggregated in his name, and so recorded in the records

of the commissioners ; and the treasurer had only the

receipt of the master for payment to officers, instructors,

laborers,— in short, all the expenses at the house of cor-

rection, the amount of money advanced out of the pocket of

the master being very small. There is not likely to be further

occasion for remarks in this direction. Some few things it

seems almost indispensable that a master must do, in the

way of paying out money. Express bills, freight bills, I

apprehend sometimes, postage and other small items, have

to be paid on the spot. Hence the master will have a small

bill against the county each month.

Clerks as Examiners or Deputy Controllers.

My clerks perform precisely the same work that I do.

That is to say, we parcel out the labor of the office, and,

except in the month of January, when it takes us all to com-

pile the tables and make the annual report, there is strictly

but little clerical work to do. We are engaged in examining

the vouchers and cash books of treasurers whose returns

show more than $6,000,000 to be accounted for, mainly

in small items ; and other books and vouchers containing

entries on both sides of more than $1,500,000. The clerks

require the same skill, accuracy and courage that ought to

be essential in the head of the office. They have to call

upon banks and trust companies for balances on deposit,

for balances on hand, and do other things inquisitorial in

their nature. In two or three instances the authority of my
clerks has been questioned ; and it seems to them, and I

concur, that if their title should be changed to deputy con-

troller, or assistant controller or examiner, it would conduce

to their authority and influence, and increase their efficiency

in the department.
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Conclusion.

In this report is given the result of another year's inspec-

tion. For reasons stated in my second annual report, it

seemed wise to point out again whatever appeared to be a de-

fect in the laws relating to county accounts and expenditures.

It may be that in one or two instances I have suggested

errors or omissions in the statutes not strictly germane to

county accounts. The request was made last year that the

law establishing this office be carefully re-examined, and its

duties more strictly defined. What am I to do when I find

a violation of the law, or a defective voucher, approved, it

may be, by the highest authority? What shall I do when I

see an opportunity to save county money by making a slight

modification of the law? If there be a real defect, con-

fusion, or omission in the statutes relating to county admin-

istration or criminal business, does it make much difference

who calls the attention of the Legislature to the facts ? It

is not pleasant to be told I am outside of the jurisdiction.

The old rule of the House of Representatives, that any

amendment that will retrench expenditures is always in

order, might perhaps safely be engrafted upon the act estab-

lishing this office, in form substantially like this : The con-

troller may make such suggestions as, in his judgment, will

reduce expenditures without injury to the public service.

Respectfully submitted,

EDWARD P. LORING,

Controller of County Accounts.
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3,956
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Total Expendi-
tures.
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