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Department of Banking and Insurance,

Division of Insurance, Boston, December 31, 1944*

To the General Court of Massachusetts:

The Commissioner of Insurance submits Part I of the ninetieth annual insurance

report relating to the supervision of the insurance business. This part of the report

relates to the conduct of business by fire and marine insurance companies. The

report is made as required by Chapter 175, Section 17, of the General Laws. In-

cluded in this part of the report is the entire report of the Division of Fire Preven-

tion of the Department of Pubhc Safety.

South-Eastern Underwriters Association Case and

Polish National Alliance of the United States of North America Case.

On June 5, 1944, the Supreme Court of the United States decided two most

important cases affecting the future of the insurance business and the supervision

thereof by the several States. The two cases to which I refer are the United States

vs. South-Eastern Underwriters Association, et al, (64 U. S. Supreme Court 1162)

and the Pohsh National Alliance of the United States of North America vs. National

Labor Relations Board, (64 U. S. Supreme Court 1196).

In the South-Eastern Underwriters' case, the Court held for the first time in

history that insurance is commerce and, therefore, subject to regulation by the'

Congress under the Commerce Clause of the Constitution. That decision poses a

number of interesting and difficult questions for the consideration of the Congress

of the United States and the Legislatures of the several States.

A cursory examination of the Opinion when it was first handed down led to the

conclusion that the law established in the case of Paul vs. Virginia, (8 Wall,_168),

decided in 1869, had been over-ruled, thereby completely invahdating all existing

State laws. The Majority Opinion, however, states in part, "The fact that par-
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ticular phases of an interstate business or activity have long been regulated or
taxed by States has been recognized as strong reason why in the continued absence
of conflicting Congressional action, the State regulatory and tax laws should be
declared valid." The Majority further states, "The argument that the Sherman
Act necessarily invahdates the State laws regulating insurance, we regard as
exaggerated." Chief Justice Stone in his dissenting opinion says, "But the im-
mediate and only practical effect of the decision now rendered is to withdraw from
the States in large measure, the regulation of insurance and to confer it on the
National Government, which has adopted no legislative pohcy and evolved no
scheme of regulation with respect to the business of insurance." The conflicting

opinions of a closely divided Court gives some idea of the difficulty of the problem
facing the Legislature of this Commonwealth, if it should decide to make an effort

to retain State supervision of insurance to the greatest extent possible. The im-
portance of this decision warrants that I should include it in this report, marked
Appendix A, so that it will be available for the examination and study by the mem-
bers of the Legislature.

The Polish Alliance case is of equal importance in its bearing upon this question
of State supervision. I am including this case in this report, marked Appendix B.
It will be noted that Mr. Justice Roberts took no part in the consideration of this

case. The remaining eight Justices arrived at the conclusion that insurance is

subject to regulation by the Congress — five of them holding that insurance affects

commerce and is therefore subject to Federal regulation— the remaining three
holding that insurance is commerce and hence, is subject to regulation by the
Congress.

It is clear, however, that the Court has left open a door through which the
Congress may pass to remedy at least in part the damage done to the vafidity of

the State supervisory system. The suggestion is embodied in the following extract

from the Majority Opinion: "Whether competition is a good thing for the insur-

ance business is not for us to consider. Having power to enact the Sherman Act,
Congress did so ; if exceptions are to be written into the Act, they must come from
the Congress, not this Court."

In my Presidential message to the National Association of Insurance Commis-
sioners, I suggested that the Sub-Committee on Federal Legislation give immediate
consideration to ways and means of preserving State supervision, if after hearings
and the development of factual information it appeared to be in the best interest

of the insuring public.

My successor as President of the National Association of Insurance Commis-
sioners, the Honorable Newell R. Johnson, appointed me as a member of the
Sub-Committee on Federal Legislation and suggested that we immediately proceed
to consider the dilemma in which we find ourselves as a result of the foregoing deci-

sions. Hearings and conferences were held at various places throughout the Nation,
after public notice had been given concerning same. A wealth of information was
secured by the Committee in cooperation with executives engaged in the insurance

business, college professors and lawyers skilled in constitutional law and the art

of legislative draftsmanship. The net result of our activities is embodied in a
Legislative Proposal submitted to the Congress of the United States by the Execu-
tive Committee of the National Association of Insurance Commissioners in Novem-
ber 1944. (Appendix C, attached to and forming part of this report.)

A report of my work in connection with the advancement of the Legislative

Proposal was given by President Newell R. Johnson in his report to the National
Association of Insurance Commissioners on Monday, December 4, 1944. President

Johnson said:

You will during the course of this conference receive a full report on federal

legislation from the proper committee of this association. The report or re-

ports will be in the nature of a review and will include all activities up to

November 12, 1944.

My remarks refer to events that have transpired since the executive committee
approved and adopted unanimously this plan for legislation in Chicago,

November 9, 10 and 11.
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Sunday and Monday, November 12 and 13, were devoted to reducing our

proposed text of legislation to pamphlet form, statement to the press for

release Thursday, November 16, and letter of transmittal of pamphlet to

Congress.

Simultaneously the pamphlet was mailed to each and every member of Congress

and to each and every member of this association. In fact, our members
received several copies.

The interest shown by senators and congressmen, as indicated by 'phone

calls, telegrams and letters, virtually made it imperative that the result of

our deUberations be transmitted to them immediately— transmitted to them
in person, if at all possible. We had previously advised various members of

Congress that when a conclusion had been reached by this association, they

would be the first to be so informed. Courtesy and expediency, in my opinion,

demanded that our conclusions be in the hands of Congress before it appeared
in the daily press or trade journals. Consequently our statement to the press

carried a release date of Thursday, November 16.

I prevailed upon Commissioner Harrington to accompany me to Washington^
for the purpose of dehvering our recommendations. We were joined there

by Mr. Henry Wood, which was indeed fortunate. His long experience with
Congress was most valuable.

We spent three days, November 15, 16 and 17, presenting our proposal to

senators and congressmen. During these three days we presented and discussed

our plan and findings with more than twenty members of Congress. In many
cases, having heard we were about, the legislators were expecting us and we
were received most enthusiastically by everyone.

We succeeded in having our text of proposed legislation read and discussed

by Senator Barkley's steering committee.

. Senator Carl A. Hatch saw fit to have printed in the appendix of the Congres-
sional Record of Thursday, November 16, the following:

Declaration of principles as adopted at St. Louis by the executive committee,
joint press release of Thursday, November 16, text of proposed legislation and
memorandum of explanation of proposed text.

Contrary to persistent rumors, we rehgiously and painstakingly avoided
discussion and argument with respect to other pending or proposed legislation.

We continued to discuss only our own proposal and the merits of it. This is in

complete accord with my statement to the executive committee before leaving

for Washington.

Commissioner Harrington and I have been charged with being very secretive

regarding our visit to Congress. In a sense this is true, we have been secretive,

but only because we felt that our colleagues, in whose behalf we made this trip,

should have all the information we had gathered and a full report from us first.

Following that, it would become public property. If this procedure is wrong,
we stand guilty as charged.

My observations, conclusions and proposed plan for action will be incorporated
in further remarks on the subject that I wish to make to you later in executive
session."

Following the remarks of President Johnson, Mr. Robert L. Hogg, Counsel and
General Manager of the American Life Convention, announced that the Executive
Committee of that Association had unanimously adopted a resolution expressing
its approval of the Legislative Proposal prepared and sponsored by the National
Association of Insurance Commissioners for the purpose of reserving to the States
the rights of taxation and regulation of the insurance business. Mr. Leroy Lincoln,
speaking for the Life Insurance Association of America, stated that the Association
he represents "is for the Conmiissioners' bill." Mr. Harold Gordon, representing
the Health and Accident Underwriters Conference, stated that the Executive
Committee of the Conference, at a meeting held in New York City, considered the
Commissioners' Legislative Proposal to the Congress and "unanimous approval of



iv P.D. 9

those attending was given to the Legislative Proposal of the Commissioners." Mr.
A. V. Gruhn, speaking as General Manager of the National Association of Mutual
Casualty Insurance Companies and General Manager of the National Association

of Automotive Mutual Insurance Companies, stated, "The two Associations spent
two solid days considering this Federal problem. They have voted to endorse the
principles of the Commissioners' program and stand ready to cooperate with the
Commissioners and with other segments of the industry in a happy solution, it is to

be hoped, to this perplexing question."

The foregoing endorsements of the work of the National Association of Insurance
Commissioners in developing a program designed to retain the supervision of

insurance under the control of the States is most heartening and conducive, we
hope, to successful results.

Following the open session of the National Association of Insurance Commis-
sioners, the members of the Association met in executive session and discussed

at considerable length, ways and means of implementing the wishes of the Asso-
ciation and the insurance industry relating to the preservation of State supervision

of the insurance business. The result of the discussions was the unanimous adop-
tion of the following resolution

:

"Resolved, in view of the necessity for immediate action by the Congress'
Newell R. Johnson, President of the National Association of Insurance Com"
missioners, be and he is hereby authorized and empowered to take such step^

as in his judgment may be necessary to translate into legislative effect th®
legislative proposal submitted to the Congress by the Executive Committed
of the National Association of Insurance Commissioners (November, 1944)

or any changes therein not inconsistent with the basic principles thereof."

Acting under the authority of this resolution, the President of the Association

requested me to accompany him to Washington. Realizing the responsibility which
rested upon his shoulders and with a full appreciation of the importance of prompt
Congressional action, I conceived it to be my duty to accept the invitation of

President Johnson. I believe that the report on our activities in Washington,
subsequent to the December sessions of the National Association of Insurance
Commissioners, should be presented to the Legislature. I shall, therefore, again
draw upon the remarks of President Johnson for this purpose. Following is his

report of our joint activities:

" ***** in December there was written into our records a detailed report of the

sustained efforts of your officers and of your executive committee to steer a
safe course on a strange sea. You graciously accepted the 'log'— and to mix
metaphors as much as the problem was mixed — you then wrote a blank check.

With it you placed upon me the authority and the responsibility of speaking

for you in an all-out effort to secure Federal Legislation that should be patterned
after the statement of principles and the proposed text upon which we had all

but unanimously agreed.

Under the circumstances you would expect an accounting from me now.
That accounting I shall try to give.

When this Association adjourned its meeting in New York, just a few days
remained within which to effect passage of the desired Federal Legislation.

Reahzing this I determined to leave for Washington at once. But feeling the

need of association and counsel, I invited two of our members to accompany
me. Superintendent Edward F. Scheufler of Missouri, Chairman of our Execu-
tive Committee, and Commissioner C. F. J. Harrington of Massachusetts,

Chairman of the Sub-Committee on Federal Legislation. Unfortunately Mr.
Scheufler was unable to go on such short notice due to pressing prior commit-
ments. So Commissioner Harrington and I found ourselves in Washington
on Monday, December 8th, our meeting in New York having been adjourned

on the 7th. We worked together in the Capitol for nine days. During that

time we attended numerous conferences, saw many members of the Congress

and finally secured agreement on a compromise bill, leaving Washington on
the 16th of December. Somewhere I have read that experience is what yo u
get when you're looking for something else. For nine days in the Nation 's
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Capitol we got experience. Before giving you any details let me emphasize

three things:

First our approach to all questions was strictly on a non-pohtical basis and

we were so received; we were given generous assistance and encouragement

with complete disregard of party lines. Second, as public servants meeting

other public servants, we were singularly able to conduct our discussions al-

together from the angle of pubhc interest. Finally, I would hke here to thank

pubhcly those members of the Congress and those connected with the Industry

then present in Washington who cooperated with us so splendidly. Now for a

httle detail:

Washington in December

On December 8th we called on several senators and received from Senator

O'Mahoney a copy of the bill which he had intended to propose. On the 9th

after visiting with six more senators we felt constrained to wire each of you to

ask your respective Governors and Congressmen to support the Commis-
sioners' Bill; the first 17 consecutive votes informally polled in the Senate

having favored its enactment. The 10th being the Lord's Day we rested, more

or less. Having been reliably informed on the 11th that the Bill then before

the Senate, which had been passed in the House, could not get the necessary

Senate vote, we held a conference on the 12th attended by about a dozen

Industry and Association representatives. At this meeting we were asked to

state the position of the Commissioners with respect to a proposed compro-

mise. Instead your President requested a vote on the Commissioners' Bill.

The Conference broke up at this point to give some of the conferees time to

determine what their position should be; after which we reconvened until

1 :30 Wednesday morning. By that time we had agreed to meet at the Capitol

the next day to draft a compromise Bill, which we hoped would meet at once

the views of the Industry and those of the Commissioners.

Next morning, aided by eminent counsel, we managed to put together a

proposed compromise bill following, to the best of our abilities, the under-

standings reached the night before. But as we proceeded to leave copies of our

new brain-child with several Senators we learned that sentiment on Capitol

Hill was not what we had been led to believe. So that evening we held another

conference for company representatives trying rather unsuccessfully to recon-

cile three points of view: the viewpoint of the Industry, that of the Commis-
sioners, and the principles expressed in the President's letter to Senator

Radcliff. By the evening of the 14th we had become convinced that any bill

which failed to meet all three conditions was sure to be vetoed even if passed.

On the 15th we conferred again with Senator O'Mahoney and finally agreed

upon language that was acceptable to several Senators and to the Departrnent

of Justice, and which we felt assured conformed to the President's suggestions

as well. Whereupon we confidently called another conference for representa-

tives of the Industry in the high hope that now all would agree. The great

majority did concur. Unfortunately we were not able to get unanimous
approval.

Meanwhile time was running out. And so next day, December 16th, we
submitted the last proposed text upon which most of the Industry had ex-

pressed approval. With it went a letter of transmittal of which a copy was

sent to all members of this Association together with copy of the proposed

Bill. As that letter plainly stated, this step was finally taken for the sole pur-

pose and in the desperate hope that we might yet obtain legislation during

the then current session. Whereupon Mr. Harrington and I left Washington.

And as everyone now knows our efforts to secure legislation during the 78th

Congress had failed."

Although our efforts to procure the enactment of legislation by the Congress

were not successful during the 78th session of the Congress, I should be remiss in

my duty if I did not report that our Senator Sinclair Weeks and the Majority

Leader of the House of Representatives, the Honorable John W. McCormack,
rendered outstanding and sympathetic assistance to us personally and through
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their respective office staffs during our stay in Washington. These gentlemen were
successful in procuring appointments for us with other members of Congress,
which could not have been procured otherwise due to the tremendous pressure on
the members of Congress during the closing days of the 78th Congress. Other
members of Congress, who were deeply interested in the success of our mission
and did much to assist us, were Senator Joseph C. O'Mahoney of Wyoming, Senator
Homer Ferguson of Michigan, Senator Josiah Bailey of North Carolina, Senator
Joseph Ball of Minnesota, Senator Carl Hatch of New Mexico, Senator Kenneth
Wherry of Nebraska, Congressman Joseph Martin of Massachusetts, Congress-
man Hatton Summers of Texas and Congressman Clarence Hancock of New
York. We hkewise had the good will and courteous assistance of Mr. Leshe Biffie,

Secretary of the powerful steering committee of the Senate. The contacts made
during our December visit we are certain will be of inestimable value to us when
we return to Washington after the convening of the 79th Congress. Before return-

ing to Washington, every effort will be made to eliminate the disagreement within
the industry which was responsible for the failure of insurance legislation designed
to preserve State supervision of insurance during the session of the 78th Congress.

Legislation

Due to the absence of a legislative session during the calendar year 1944, my
report under this heading is embodied in House Bill No. 94, attached to and forming
part of this report, marked Appendix D. Much more could be said concerning the
matter of legislative enactments dealing with the impact of the South-Eastern
Underwriters' case upon the supervision of insurance by the States, but I believe

there continues to be disagreement among the various segments of the insurance
industry relative to the nature and extent of necessary legislation. Perhaps when
the Congress has established a pattern to permit the continued regulation of the

insurance business by the several States, a more harmonious attitude will be mani-
fested by those engaged in the business of insurance. My recommendations for the
attention of the 1945 Legislature cannot at this time be considered comprehensive
nor perfect. I believe they are progressive and in the public interest.

Home Owner's Loan Corporation Insurance Contract

The Home Owners' Loan Corporation, the Federal Agency for financing home
ownership, and two hundred and twenty-one of the stock insurance companies,
transacting business in the United States, entered into an agreement whereby the

member companies insure properties in which the Home Owner's Loan Corporation
has an insurable interest other than as owner. The agreement covers insurance on
properties located in Massachusetts and elsewhere. On its face, it appears to be a

violation of the rebating laws of this Commonwealth. There are further questions

involved concerning the equity of dealing with policyholders. This matter was
brought to our attention on complaint. The companies point to the benefits flowing

to home owners employing the facilities of the Home Owner's Loan Corporation.

Complainants contend that such benefits are contrary to law and constitute an
injustice to policyholders employing the facilities of other loaning agencies many
of such loaning agencies being domiciled corporations in this Commonwealth. If

the procedure followed by the Stock Company Association is legal and beneficial to

the people of the Commonwealth, perhaps ways and means should be devised

whereby such a contract would be made available to transactions involving other

loaning agencies.

To dispose of the legal questions related to the contract, we felt that an opinion

should be procured from the Attorney General. Accordingly, a letter was directed

to Attorney General Bushnell under date of January 24 — copy of which follows:
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January 24, 1944
Hon. Robert T. Buslinell

Attorney General
,

State House
Boston, Massachusetts

Dear Sir:

In Re: Contract between Stock Company Association

and Home Owner's Loan Corporation.

The Stock Company Association, an unincorporated organization consisting

of two hundred and twenty-one insurance companies with offices in Washing-
ton, D. C, has entered into an agreement with the Home Owner's Loan Cor-
poration, an instrumentality of the United States created pursuant to the
Home Owner's Loan Act of 1933, whereby its member companies insure

properties in which the Home Owner's Loan Corporation has an insurable
interest other than as owner. This agreement covers insurance on properties

located in Massachusetts as well as elsewhere throughout the Country.

Policies are issued covering both the insurable interest of the corporation
and the interest of the property owner by one or more of the individual member
companies. These policies contain no mention of any payment to be made
to the Home Owner's Loan Corporation.

Five insurance companies which are domestic to Massachusetts are members
of the Association. Of the two hundred and sixteen foreign companies remain-
ing, one hundred and thirty-nine are licensed to transact business in this

Commonwealth and seventy-seven are unhcensed.

The contract between these two organizations provides for the payment to

the Home Owner's Loan Corporation of a monthly compensation to be agreed
upon for services rendered in connection with insurance issued thereunder.
The consideration for such payment is that the Home Owner's Loan Corpora-
tion will furnish certain fire prevention work and clerical and managerial
assistance to the insurance companies covering the risks.

The agreement of the companies who are members of the Stock Company
Association provides that they all share in the expenses of the Association and
in the "losses incurred" by any of the insuring members as well as in the income
and profits of The Association and of the several members as such.

1. In view of the fact that such policies as are issued by the member
companies of the Stock Company Association do not state specifically

that any payment thereunder is to be made to the Corporation, we wish
to be advised whether or not such pohcies as are issued in accordance
with the agreement between these two organizations are in violation of
the Rebating Law, (G. L., Chapter 175, Section 182, 183, 184).

2. Are such unhcensed foreign companies as share in the "losses in-

curred" under this contract transacting business in this Commonwealth
in violation of the Licensed Resident Agent Law, (General Laws, Chapter
175, Section 157)?

3. Are such domestic companies which are members of the Stock
Company Association transacting business in violation of General Laws,
Chapter 175, Section 160, by aiding in the negotiation of pohcies of insur-
ance with foreign companies not lawfully admitted to transact business
in this Commonwealth?

4. In conducting an examination of the affairs of a domestic company,
the Commissioner is authorized to inquire into the equity of its dealings
with its pohcyholders (General Laws, Chapter 175, Section 4, Paragraph
2). Would the Commissioner be warranted in determining that an in-

surance company had not dealt equitably with all of its pohcyholders
if during an examination it developed that the company had issued
policies to the Home Owner's Loan Corporation under the Stock Com-
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pany Association Agreement but had not offered similar contracts to

other policyholders who were willing to provide the services mentioned
in Clause 6 of the Supplemental Agreement dated May 9, 1941?

Very truly yours,

Edmund S. Cogswell,
First Deputy and

Acting Commissioner of Insurance

The Attorney General replied to our inquiry under date of February 14, in a

letter directed to Deputy Commissioner Edmund S. Cogswell, as follows:

February 14, 1944
No. 397

Mr. Edmund S. Cogswell,

First Deputy and Acting Commissioner of Insurance,

100 Nashua Street,

Boston, Massachusetts

Dear Sir:

You have asked my opinion on several questions of law relative to policies

issued by insurance companies which, as you inform me, are members of The
Stock Company Association, so called, and as such members insure properties

in Massachusetts as well as in other states in which the Home Owner's Loan
Corporation has an insurable interest other than as an owner, the policies

covering both the interest of the property owner and the insurable interest

of the corporation.

You also inform me that The Stock Company Association is an unincor-

porated organization of 221 insurance companies, with offices in Washington,
D. C; that five insurance companies which are domestic companies of Massa-
chusetts are members of the Association ; and that seventy-seven of the foreign

member companies are not licensed to do business in this Commonwealth.
Policies of insurance are issued for properties in Massachusetts by those

member companies which are domestic to the Commonwealth but, as appears

by their terms which you have submitted to me, all the companies in the

Association are by agreement jointly and severally liable upon the losses

sustained under such poUcies.

The Home Owner's Loan Corporation is an instrumentahty of the United
States created pursuant to the Home Owner's Loan Act of 1933, 12 U.S.C.

1463, as amended, for the relief of distressed owners of real property. I am
advised that the Corporation requires each owner who is a borrower from it,

and each conditional vendee, to provide for the maintenance of fire and other

insurance through The Stock Company Association, or otherwise, on the real

property, which is the corporation's security, in an amount sufficient to pro-

tect the corporation's interest therein. When the borrower or vendee fails

to furnish such insurance the corporation procures it from The Stock Com-
pany Association and the premium is charged to and collected from the bor-

rower or vendee. The Corporation does not pay and, under the agreement
between it and the Association, does not agree to pay the premium.

I am advised that in 1935 the Home Owner's Loan Corporation entered

into an agreement with The Stock Company Association for the writing by
the Association, through its members, of policies in which the Home Owner's
Loan Corporation had an insurable interest. This agreement, modified some-
what in form in 1939 and 1940, by amendment provided for the payment by
The Stock Company Association to the Home Owner's Loan Corporation of

25% of the premium of the policies written under the agreement in considera-

tion of services to be rendered by the latter. These services included the

furnishing of data relative to real property and performing other acts in con-

nection with real estate likely to be of value to the Association, and assisting

in a fire prevention program. In 1941 the agreement was modified by a supple-

mental agreement, which substituted for the provision that 25% of the pre-

mium should be paid to the Corporation for its services to the Association



Pabt I IX

this clause with respect to a monthly payment of "such sum as may be agreed

upon by the Corporation and the Association, as reasonable compensation

for such services." Pohcies upon the various properties insured through The

Stock Company Association are written by member companies to whom they

are allocated by the Association. The agreement of the companies who are

members of the Association and the constitution of such Association provide

that they all share in the losses incurred by any of the insuring members as

weh as in the income and profits of the Association and of the several members

as such, and in the expenses of the Association. The policies when written do

not contain any mention of the payments to be made to the Corporation by
the Association.

1. The first question which you have asked me is as follows:

"In view of the fact that such policies as are issued by the member
companies of the Stock Company Association do not state specifi-

cally that any payment thereunder is to be made to the Corporation,

we wish to be advised whether or not such poUcies as are issued in

accordance with the agreement between these two organizations

are in violation of the Rebating Law (G. L., Chapter 175, Section

182, 183, 184)."

The apphcable portion of G. L. (Ter. Ed.) C. 175, S. 182, provides;

"No company, no officer or agent thereof and no insurance broker

shall pay or allow, or offer to pay or allow, in connection with

placing or negotiating any policy of insurance or any annuity or

pure endowment contract or the continuance or renewal thereof,

any valuable consideration or inducement not specified in the pohcy
or contract, or any special favor or advantage in the dividends or

other benefits to accrue thereon; or shall give, sell or purchase, or

offer to give, sell or purchase, anything of value whatsoever not

specified in the pohcy; ..."

Section 183 forbids the receipt of such inducements, benefits or considerations

"not specified in the pohcy" as are mentioned in said Section 182. The pro-

visions of Section 184 have no particular apphcability to the subject matter

of your question.

I answer your first question in the affirmative.

It is immaterial that the amended or the supplemental agreement between

The Stock Company Association and the Home Owner's Loan Corporation

provides for a paj^ment to the Corporation for service to be rendered of a sum
to be agreed upon by the Association and the Corporation, instead of 25%
of the premium on the policies written, as in the terms of the original agree-

ment since the Corporation itself does not pay the premium. Whether such

payment be in the shape of an agreed fixed sum paid by the Association, or

of a sum measured by a percentage of the premium paid by the borrower from

the Corporation, or of a payment by the Association of an amount arrived at
' by agreement, is immaterial. Since the expenses of the Association are borne

by the member companies, any such payment is in the last analysis a payment
in some part from the funds of each of the member companies who participate

in the pooling of interests in the Association, and in some degree lessens the

income of each, which is derived in part from premiums, by the payment of a

consideration to the Corporation which, in so far as it has an insurable interest

in each of the policies written, may fairly be considered as an insured.

A payment of the character described to one who is insured is within the

sweep of those forbidden by said Section 182. It is manifestly "a valuable

consideration or inducement" to the Corporation to place and negotiate con-

tracts of insurance on the properties in which it has an insurable interest with

the companies forming the Association.

Since this consideration or inducement is not mentioned in the policies

which are written by the member companies upon the different properties

in which the Corporation has an insurable interest, it would appear to be

prohibited by the exphcit terms of Section 182.



P.D. 9

The offer of payment for services to be rendered by the corporation, which
is the consideration or inducement involved, is such an integral part of the
transaction whereby policies are written upon properties in which the Cor-
poration has an insurable interest as not to be an independent transaction
but to be so connected in each instance with the negotiating or placing of the
insurance itself as to come within the prohibition of Section 182 (see V Op
Atty. Gen. 344).

It is true that the Corporation itself is not liable for the payment of any
premiums from which a rebate in a technical sense could be made to it. Never-
theless, the Corporation is in the situation of an insured and to give it, in
connection with the placing or negotiating of pohcies of insurance, a valuable
consideration which from its very nature is an inducement for the placing of
policies with the member companies of the Association, a consideration not
available to others, is to violate the intent of Section 182 since such con-
sideration is not specified in the policy.

2. Your second question reads

:

"Are such unlicensed foreign companies as share in the 'losses

incurred' under this contract transacting business in this Common-
wealth in violation of the Licensed Resident Agent Law (General
Laws, Chapter 175, Section 157)?"

Since the foreign companies to which you refer are "unhcensed" they are
not admitted to do business in the Commonwealth and G. L. (Ter. Ed.)
C. 175, S. 157, as amended, has no apphcation to them. It cannot properly
be said that such "unlicensed foreign companies" are violating the provisions
of said Section 157 which reads, in its apphcable part, as follows:

"Foreign companies admitted to do business in the Commonwealth
shall make contracts of insurance upon lives, property or interests

therein, . . . with or in favor of residents thereof, only by lawfully
constituted and licensed resident agents therein."

3. Your third question reads

:

"Are such domestic companies which are members of The Stock
Company Association transacting business in violation of General
Laws, Chapter 175, Section 160, by aiding in the negotiation of
policies of insurance with foreign companies not lawfully admitted
to transact business in this Commonwealth?"

I answer this question in the negative.

G. L. (Ter. Ed.) C. 175, S. 160, in its applicable part, reads:

"Whoever, for a person other than himself, acts or aids in any
manner in the negotiation, continuation, or renewal of a policy of

insurance or an annuity or pure endowment contract with a foreign
company not lawfully admitted to issue such policies or contracts
in this Commonwealth shall, except as provided in Section one
hundred and sixty-eight, be punished by a fine of not less than one
hundred nor more than five hundred dollars ; ..."

I am of the opinion that it cannot be said that a domestic company which
writes a pohcy upon the insurable interest of the said Corporation in Massa-
chusetts "acts or aids in any manner in the negotiation ... of a pohcy of

insurance . . . with a foreign company not lawfully admitted to issue policies

or contracts in this Commonwealth."
The mere fact that by reason of an agreement, such as that of the companies

forming the said Association, an unlicensed foreign company will become
jointly liable with other and with a domestic company writing a policy in

Massachusetts does not make the act of a domestic company writing the policy
one which aids "in the negotiation ... of a policy with a foreign company
not lawfully admitted" as the quoted words are used in said Section 160.

4. Your fourth question reads

:

"In conducting an examination of the affairs of a domestic
company, the Commissioner is authorized to inquire into the equity
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of its dealings with its policyholders (General Laws, Chapter 175,

Section 4, Paragraph 2). Would the Commissioner be warranted in

determining that an insurance company had not dealt equitably

with all of its policyholders if during an examination it developed

that the company had issued pohcies to the Home Owner's Loan
Corporation under The Stock Company Association agreement but
had not offered similar contracts to other policyholders who were

willing to provide the services mentioned in Clause 6 of the Sup-
plemental Agreement dated May 9, 1941?"

G. L. (Ter. Ed.) C. 175, S. 4, Par. 2, in its apphcable part, provides;

"At least once in three years, and whenever he determines it

to be prudent, he shall personally, or by his deputy or examiner,

visit each domestic company, and thoroughly inspect and examine
its affairs to ascertain its financial condition, its ability to fulfill its

obligations, whether it has complied with the law, and any other

facts relating to its business methods and management, and the

equity of its dealings with its policyholders, ..."

The primary purpose of the inquiry provided by Section 4 in respect to

the equity of the dealings of an insurance company with its policyholders is

to enable the Commissioner to inform himself of all existing facts connected
with such dealings. No particular course of action is enjoined upon him by
the statute as a result of such inquiry.

The facts which you have set forth in the foregoing question are not of

themselves sufficient to enable a fair determination as to the equitable character

of the dealings of any member company of the said Association with its pohcy-
holders. In connection with such facts there are obviously others which would
have to be taken into consideration. These would include the peculiar char-

acter of the said Corporation as an agency of the Federal Government, the
extent of its business, its ability to render valuable fire prevention and other
services which might be found to be so much greater than that of other large

insureds as to render its being placed in a class by itself not unreasonable.
When you have before you all the relevant facts, a determination as to

whether the member companies of the Association deal equitably with their

policyholders is one peculiarly within the scope of your judgment.

Very truly yours,

/s/ Robert T. Bushnell,
Attorney General

Mr. Cogswell negotiated with the Secretary and Manager of the Stock Company
Association and secured amendments to the insurance policies in a manner which
complies with the laws of this Commonwealth. Further supervisory action will be
required to determine the equity of dealings with policyholders.

The transaction in question presents some difficulty due to the inclusion of

Section 99 of Chapter 175 in the law. This Section provides for a statutory fire

insurance poUcy in the exact form prescribed by Section 99. The inflexible nature
of this Section will continue to raise questions involving the public interest until

the Section is radically changed to permit the public to procure a modern insurance
contract adapted and adaptable to our rapidly changing economic conditions.
A copy of the amended Agreement and the Supplemental Agreement effective

May 1, 1941, between the Stock Company Association and the Home Owner's
Loan Corporation are attached to and form part of this report marked Appendix E.

Standard Fire Insurance Policy

The Home Owner's Loan matter discussed in the foregoing paragraphs is one
instance of the difficulty of conforming the fire insurance business to the practices
and economic conditions of 1872— the year in which the Standard Fire Insurance
Pohcy was adopted by the Legislature and included in the Statute substantially
as Section 99, Chapter 175 appears today. Rarely does a month pass during which
some insurance company representative does not seek administrative permission
to rearrange or otherwise alter the printed conditions of the Standard Fire Insur-
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ance Policy. These requests arise as a result of public demand. Of course, they
must be uniformly rejected because the law grants no discretion to the Commis-
sioner to authorize or permit the kind of changes requested. Legitimate changes,

permitted by Statute, can be made, but the sum total of this procedure is to burden
the contract with a considerable number of riders or endorsements, thereby con-

fusing the public in their effort to read and understand their policy provisions as

instructed by the insurance companies. The use of endorsement forms has fre-

quently resulted in illegal endorsements being prepared and used without intention

to violate the law. Such instances have been brought to the attention of the De-
partment and dealt with in the letter of June 15, 1944, included in this report under
the heading, "Departmental Rulings."

It is difficult to understand the basis for opposition to a change in the Standard
Fire Insurance Policy, particularly when we consider that it is the only insurance

policy form required to be included verbatim in the Statute. Perhaps the events,

which are shaping up, will modify the thinking of those who are expected to mani-
fest a more enUghtened viewpoint. It is always preferable that management prob-

lems be settled by management unless continued disagreement calls for legislative

stimulus. I shall continue to study the problem here discussed and at some future

date, shall make definite recommendations for legislative consideration.

War Damage Insurance

Many problems have arisen concerning the transaction of War Damage Insur-

ance by the War Damage Corporation organized by the Federal Government under

the Reconstruction Finance Corporation and by private insurance carriers trans-

acting such insurance in a hmited way. Evidence of the value of the National

Association of Insurance Commissioners as a steadying influence in the matter of

insurance supervision by the several States is demonstrated by reference to the

Proceedings of the National Association of Insurance Commissioners published

annually. In December 1943, a resolution, relating to War Damage Insurance

reserves, was adopted by the National Association of Insurance Commissioners.

This resolution raised certain questions requiring interpretation. As President of

the Association, the matter was called to my attention and after conference with

the Tennessee Commissioner, who was the Chairman of the Executive Committee
of the National Association of Insurance Commissioners, a communication was

directed to all Commissioners, Superintendents and Directors of Insurance, under

date of January 24, 1944, relating to the subject of War Damage Reserves. A copy
of that communication is attached to and forms a part of this report, marked
Appendix F.

States War Inspection Service

Last year. General U. S. Grant, III, Chief of the Protection Branch of the Office

of Civihan Defense, appealed to the Commissioners of Insurance of the several

States for assistance in the work of protecting essential plants contributing to the

war effort. He requested that the Commissioners join with the Office of Civilian

Defense, seeking the establishment of a volunteer insurance company inspection

service under the supervision of the State Insurance Commissioners and Fire

Marshals. Under the leadership of the Fire Prevention Committee of the National

Association of Insurance Commissioners, a program was adopted. I have cooperated

with my fellow Commissioners in carrying out that program. Special agents and
inspectors of stock and mutual ffi'e insurance companies transacting business in

this Commonwealth, with the consent of their employers, have given freely of

their time and effort to make effective the system of inspection service. They
deserve great praise and appreciation. General Grant and Colonel J. B. Warden,

one of his aides, have been very complimentary in their comments on the con-

structive nature of the program as carried out here and elsewhere in the Nation.

Servicemen's Readjustment Act of 1944

The Congress of the United States enacted Public Law 346, 78th Congress,

Chapter 268, Second Session, cited as the "Servicemen's Readjustment Act of

1944," approved June 22, 1944. One of the principal purposes of the Act was to

afford a medium of credit to returning veterans of the second World War. To
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enable insurance companies and banks, governed by the laws of this Commonwealth,
to participate in the Federal program and assist returning veterans to the extent
intended by the Congress, Governor Leverett Saltonstall, acting under the pro-

visions of the Acts of 1941, Chapter 719, as amended, issued Executive Order
No. 74. (Appendix G, attached to this report.) To give effect to the Executive
Order, the Governor instructed the Commissioner of Banks and the Commissioner
of Insurance to develop rules and regulations— the effect of which would be to

implement the Federal program, wliile at the same time, protecting the rights of

policyholders and stockholders of insurance companies. The letter of October 21,

1944, directed to all domestic insurance companies, accomphshes that purpose.
(Appendix G.)

Valuation of Securities

The Committee on Valuation of Securities of the National Association of Insur-

ance Commissioners has made tremendous progress since the Association authorized
the establishment of an ofl&ce with a paid Secretary and staff devoting full time to

the accumulation of factual and statistical material necessary for appropriate
valuation of securities held in the portfolios of the various insurance companies
of the Nation.
The insurance companies are to be congratulated for the fine spirit of cooperation

manifested by theh executives charged with investment responsibility. Confi-

dential information, having an important bearing upon the management and
transaction of business and the establishment of business poUcies, has been made
available on a far broader scale than was previously possible before the work of

valuing securities was under the direct supervision of pubUc officials. Mr. L. A.
Griffin, who has for nearly forty years served the Commissioners of Insurance in

the capacity of adviser upon valuation matters, has performed outstanding work
in securing and training the staff employed by the Committee on Valuations. I

reiterate statements I have made in previous reports that the work of this Com-
mittee is the most important work undertaken by the National Association of

Insurance Commissioners because it bears directly upon the solvency of insurance
carriers and makes available information which enables supervisory authorities to

judge the sagacity of the investment pohcy of insurance organizations under their

supervision.

Your Commissioner continues to be Chairman of the Sub-Committee on Valua-
tion of Securities composed of the Superintendent of New York and the Commis-
sioner of the State of New Jersey. This Sub-Committee manages and directs the

activities of the Valuations' office and subject to the approval of the full Committee
on Valuation of Securities, the National Association of Insurance Commissioners
determines values to be used by all companies transacting business in the several

States, except to the extent where statutory principles dictate otherwise. It should
be said, however, that the statutes of most of the States leave considerable discre-

tion to the Commissioner in determining security values.

The following are the resolutions regarding market values for stocks and bonds
and eligibility of bonds for amortization finally amended and adopted by the

National Association of Insurance Commissioners to be used in completing annual
statements filed with the Massachusetts Insurance Department relating to the

calendar year 1944:

Association Values
Resolved, that for the inventory of stocks other than of insurance companies

and subsidiaries and bonds in the annual statements of insurance companies,
societies and associations as of December 31, 1944 the following basis is recom-
mended as fair market value

:

1. That all stocks other than of insurance companies and subsidiaries and
bonds shall be valued at the market quotation as of December 1, 1944,

excepting bonds secured by the full faith, credit and taxing power of

political subdivisions of the United States of America and of political

subdivisions of the Dominion of Canada which are not in default as to

principal or interest on December 1, 1944. In the case of securities not
quoted on December 1, 1944 the latest available information shall be
used.
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2. That stock valuations shall include accrued dividends on preferred stocks

and dividends declared and accrued on all stocks and shall be determined
in accordance with the following rules

:

(a) Where a stock sold ex-dividend on December 1, 1944 and a dividend
is payable in December, the December 1 price is to be used.

(b) Where a stock sold ex-dividend on or before December 1, 1944 and
the dividend is payable on or after January 1, 1945, the amount of

dividend is to be added to the December 1 price.

(c) Where a stock did not sell ex-dividend until after December 1, 1944
and a dividend is payable in December, the amount of the dividend
is to be deducted from December 1 valuation.

(d) Wliere a stock did not sell ex-dividend until after December 1, 1944
and the dividend is payable on or after January 1, 1945, the Decem-
ber 1, 1944 price is to be used.

3. That where a bond is quoted "flat" on December 1, 1944 and interest

is paid in December, the amount of the interest shall be deducted from
the December 1, 1944 valuation.

4. That stocks and bonds acquired in December 1944 and not listed in the

Book of Valuations of Securities should be valued at not exceeding cost

and the company reporting any such stock or bond should be required

to be prepared to justify the value at which carried.

5. That for all bonds secured by the full faith, credit and taxing power of

political subdivisions of the United States of America and of political

subdivisions of the Dominion of Canada which are not in default as to

principal or interest on December 1, 1944 and all amortizable bonds, on
which no values are printed in the Book of Valuations of Securities, the

amortized values should be entered in the "Market Value" column of

Schedule D, Part I as well as in the "Amortized Value" column.

6. That when a bond is indicated as not amortizable, the value shown in

the book should be entered in Schedule D, Part I, Column 16 unless that

value is in excess of the amortized value, in which case the latter should

be entered.

7. That stocks held by life insurance companies may be valued in the

aggregate at the cost or book value, whichever is lower, provided the

income received by such companies on such stocks in the aggregate,

during each of the five years preceding the date of valuation, shall have
been at a rate sufficient to meet the interest required to maintain policy

reserves and other policy obligations, and provided further that the net

investment income received by such companies on their ledger assets

shall not have been less than required to maintain the reserves. Cost

as used shall be held to include stocks received as exchanges or rights

received as dividends or otherwise at not to exceed the market value

quoted on the date acquired. This shall not apply to stocks of cor-

porations in receivership or similar status or to stocks acquired after

June 30, 1939, which shall be carried at the values shown in the Book
of Valuations of Securities.

Amoetization of Bonds

Resolved, that for submission of annual statements to the various State

Insurance Departments as of December 31, 1944, bonds not in default

as to principal or interest, which are certified by the insurer submitting

the statement to be amply secured, shall be so deemed and shall be

amortizable provided they are not income or perpetual bonds and pro-

vided they are included in any one of the five classifications described

below

:

1. All bonds issued, assumed or guaranteed by the United States of America
or the Dominion of Canada and all bonds secured by the full faith, credit

and taxing power of pohtical subdivisions of the United States of America
and of political subdivisions of the Dominion of Canada, which are legal

for investment by insurance companies under the laws of the respective

states.
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2. All corporate bonds and all special revenue bonds of any state of the
United States of America or any political subdivision thereof or any
agency or instrumentality of any of the foregoing which on June 1, 1944
were included in any of the four highest grades of any two recognized
rating agencies.

3. All corporate bonds and all special rev^enue bonds of any state of the
United States of America or any pohtical subdivision thereof or any
agency or instrumentality of any of the foregoing on which the yields

to maturities based on December 1, 1943 and on December 1, 1944
Association Values do not, in the first case, exceed 3.50%, and in the
second case 2.90% plus the yield for comparable maturities of fully

taxable U. S. Government Treasury obligations at the respective dates.

Bonds which were not outstanding on December 1, 1943, shall be deemed
amply secured and amortizable if the yield to maturity based on Decem-
ber 1, 1944 Association Values does not exceed 2.90% plus the yield for

comparable maturities of fully taxable U. S. Government Treasury
obligations.

4. Any bond issued by the same corporation and other corporate bonds and
all special revenue bonds of any state of the United States of America
or any political subdivision thereof or any agency or instrumentality
of any of the foregoing which, in the judgment of the Sub-Committee
of the Committee on Valuation of Securities, are equivalent in security

to those bonds hereinbefore described, provided that satisfactory evi-

dence thereof is either already available or is made available by insurance
companies, societies and associations to the Sub-Committee on or before

September 1, 1944 and approved by it.

5. All bonds of foreign governments, foreign subdivisions and foreign

municipalities which in the judgment of the Sub-Committee are amply
secured on the basis of the estimated ability of the respective obligors

to make during the life of the issue, all contractual payments in the

currency or currencies specified and at the places of payment stipulated

in the bonds and upon evidence that such payments can be remitted to

the United States at the official rate of exchange.

Resolved, that bonds in default as to principal or interest and all corporate
bonds and all special revenue bonds of any state of the United States of

America or any political subdivision thereof or any agency or instrumentaUty
of any of the foregoing not meeting the tests described under classification 2,

3 or 4 of the foregoing Resolution and all income and perpetual bonds shall be
deemed not eligible for amortization, and shall be carried in Schedule D,
Part I, Column 16 —-"Amortized or Investment Value December 31, of

Current Year," and reflected in the Admitted Assets at the Association Values
as shown in the Book of Valuations of Securities.

United States Savings Bonds
Resolved, that in lieu of using amortized values. United States Savings Bonds,

Series "A," "B," "C," "D," and "F" bonds may be carried at their redemp-

^
tion values at date of statement in Column 7 "Market Value" of Schedule D —

' Part I. In Column 16 "Amortized or Investment Value December 31 of

Current Year" they may be carried at their redemption value with no entries

in Column 9 "Interest Due and Accrued" or at the option of the company at

Cost with the difference between cost and the redemption values entered in

Column 9 "Interest Due and Accrued." In lieu of using amortized values.

Series "G" bonds may be carried in Schedule D, Part I, Column 7 "Market
Value" at redemption value with accrued interest entered in Column 9 "Inter-

est Due and Accrued" and in Column 16 "Amortized or Investment Value
December 31 of Current Year" at par with accrued interest entered in Column
9 "Interest Due and Accrued."

Bonds Payable in Foreign Currency and Rates of Exchange
Resolved, that, where quotations are obtainable, values of securities payable

in foreign currencies shall be quoted in the Book of Valuations of Securities
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at the appropriate foreign percentage quotation and at the appropriate Dollar
quotation in the United States. Values based on the foreign percentage quo-
tations should be used by insurance companies in their annual statements
only if such companies have substantial policy liabilities payable in the cur-
rencies involved and establish an appropriate non-admitted asset on account
of the exchange rate at which the assets and liabilities are expressed over the
rate of exchange specified herein or if evidence is made available that such
securities can be disposed of and the proceeds in such foreign currency can
be converted into United States Dollars on the basis of such rate of exchange
and remitted to the United States; provided, however, that nothing herein
contained shall require the rate of exchange used in connection with securities

payable in Canadian Currency to be other than the rate promulgated by
the Canadian Foreign Exchange Control Board. The rates of exchange
applicable at December 31, 1944 shall be the rates current at December 1, 1944.

GENERAL
Resolved, that the Book of Valuations of Securities to be published in Janu-

ary, 1945 shall be prepared in accordance with the foregoing resolutions and
contain a notation against each bond to indicate whether it is or is not amor-
tizable.

Resolved, that for all amortizable bonds on which no Association values are
printed in the Book of Valuations of Securities, the amortized values should
be entered in the Market Value Column of Schedule D, Part I, as well as in
the Amortized Value Column.

Resolved, that in order to meet any unforeseen conditions which may arise,

the Committee on Valuation of Securities shall have full power to amend the
resolutions regarding market and amortized values which have been adopted
at this meeting. Such amendments shall become effective immediately upon
their approval by the Executive Committee of the Association.

Resolved, that the Sub-Committee of the Committee shall have full charge
of the valuation and amortization work including disposition of unusual
situations not adequately covered by the foregoing resolutions.

Resolved, that, in cases where the condition of insurance companies, societies

and associations may require the immediate disposition of securities, it is

recommended that the discretion of the state supervisory officials of insurance
should be exercised to vary the general formula herein set forth, so as to adopt
prices reflected by the exchanges.

Valuation op Stocks of Insurance Companies
The stock of an insurance company shall be valued at its book value as shown

by its last annual statement or the last report on examination, whichever is

more recent. The book value of a share of common stock of an insurance com-
pany shall be ascertained by dividing (a) the amount of its capital and surplus
less the value of all of its preferred stock, if any, outstanding, by (b) the num-
ber of shares of its common stock issued and outstanding. Notwithstanding
the foregoing provisions, an insurer may, at its option, value its holdings of

stock in a subsidiary insurance company in an amount not less than acquisi-
tion cost if such acquisition cost is less than the value determined as herein-
before provided.

In applying this formula the surplus shall not include required reserves.

Deductions from Admitted Assets on Account of Interownership
OF Insurance Companies' Stocks

Stock of the company itself, owned by it, or any equity therein or loans
secured thereby, or any proportionate interest in such stock through the owner-
ship of such company of an interest in another firm, corporation or business
unit shall not be an admitted asset.

Valuation of Stock of a Subsidiary Company
The stock of a subsidiary other than an insurance company of an insurer

shall be valued on the basis of the value of only such of the assets of such



Pakt I

subsidiary as would constitute lawful investments for the insurer if acquired
or held directly by the insurer.

Determination of Amortized Values of Bonds
Received Under Reorganizations

The amount entered in the actual cost columns of Parts I and II, of Schedule
D, for bonds and other securities received in exchange under reorganization,

shall be based on the actual market quotations on such bonds and other se-

curities at the time of acquisition of such bonds and other securities.

The Sub-Committee on Valuation of Securities held a meeting in New York
City during the week of December 18, 1944 to review the work incident to the
preparation, printing and distribution of this book. Decisions required as to

amortizability of bonds and market values quoted herein pursuant to the
Resolutions adopted on June 17, 1944 were made with the advice of the
Executive Secretary and approval of the Sub-Committee.

Values of certain securities payable in foreign currencies are quoted in the
appropriate foreign currency and in U. S. Dollars. Values expressed in foreign

currencies should be used by insurance companies in their annual statements
only if such companies have substantial policy liabilities payable in such cur-

rencies and establish an appropriate non-admitted asset on account of the
exchange rate at which the assets and liabilities are expressed over the rate

of exchange approved herein on any excess of assets over liabilities of such
companies expressed in such currencies. The following are the rates of ex-
change as of December 1, 1944 applicable for use pursuant to this paragraph.

U. S. Dollars

U. S. Dollars

U. S. Dollars

U. S. Dollars

U. S. Dollars

U. S. Dollars

U. S. Dollars

U. S. Dollars

U. S. Dollars

U. S. Dollars

U. S. Dollars

U. S. Dollars

per Argentine Peso
per British Pound
per Canadian Dollar

per Chilean Peso
per Colombian Peso
per Cuban Peso
per Indian Rupee
per Mexican Peso
per Peruvian Sol

per Swedish Krona
per Swiss Franc
per Venezuelan Bolivar

W.25
4.025

0.9009
0.04

0.585

1.0018

0.3015
0.207

0.1575
0.2386

0.2335
0.3037

In the case of bonds marked with the symbol O there was no information
or insufficient information submitted pursuant to the foregoing Resolution to

determine that such bonds were amortizable and there was no information as
to suitable market values. Any such bond should be entered in the annual
statements at such market value as the company reporting such bond is pre-

pared to justify on the basis of reasonable evidence.

The Sub-Committee gave special consideration to the valuation of certain

bonds of corporations incorporated in the Philippine Islands and certain

foreign assets owned by certain life insurance companies. In the case of such
bonds it was decided that the proper values to be allowed thereon at December
31, 1944 should be 25% of the values at which such bonds were carried in the
companies' 1941 annual statements provided that all policies of the companies
payable in foreign currencies of enemj^ occupied countries and other policies

on residents of such countries which were in force at December 7, 1941, on
which the companies had not received conclusive evidence of termination as
individual obhgations, are carried as in full force and those payable in foreign

currencies are converted in the annual statements into American dollars at
the appropriate exchange rates in force on December 7, 1941, and the com-
panies carry as reserve liability at December 31, 1944, the 1941 policy reserves

on policies in such countries accumulated with interest at the valuation rate

specified in the policies.

The general procedure in making the valuations has been as follows : A card
file is continually kept up to date containing full particulars regarding each
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bond or stock. The valuations for bonds and stocks which are not quoted on
any of the regular Stock Exchanges or in the leading daily papers or financial

periodicals have been determined from replies received to letters of inquiry
sent by the Committee, to bond and stock brokers and bankers who are fa-

miliar with the particular securities.

The values of the securities of foreign countries not active on the regular
stock exchanges of the United States have been determined by quotations on
the various foreign stock exchanges.

The values of all bonds, except bonds in default, are given not including
accrued interest in accordance with the requirements of the uniform statement
blank adopted by the National Association of Insurance Commissioners. Bonds
and stocks which have been called for redemption early in 1945 are carried in

this book, at the call price. All other bonds are carried at the nearest dollar

per cent values. Bonds in default as to principal or interest, also Common
and Preferred stock have been valued on a flat basis— that is, past due and
accrued interest on such bonds and dividends accrued or declared on stocks are

included in the Association values. The symbol (F) preceding the valuation
in this book for a bond indicates that the Association Value includes interest

due and accrued and that additional credit for such interest should not be
taken in assets in the statement. The values of stocks in this book are per
share, not per cent.

Where the quoted prices on securities quoted only at long intervals seemed
merely nominal, the figures were adjusted as the facts appeared to warrant.
Where there had been no sales or bids it was necessary to depend upon rates

of dividends or interest paid, the book value of the securities, the subscription

price and in general the financial condition of the issuing corporation and the

rate for similar securities.

Under the alphabetical arrangement adopted, each security appears under
the name of the corporation actually issuing the same, even though such cor-

poration may be controlled by another. To illustrate: West Shore 4s of 2361
appear under West Shore Railroad, and not under New York Central Railroad,

the controlling corporation; Transcontinental Short Line First 4s of 1958
appear under the name of the issuing corporation, viz., the Atchison, Topeka
and Santa Fe Railway.

It is important for each insurance company and society to send to the

Committee on Valuation of Securities, 61 Broadway, New York 6, N. Y., at

the end of each of the first three quarters of this year, and at the end of each
of the other three months of the year schedules with full descriptions of the

bonds and stocks acquired during that period. Photographic schedules must
be on white paper, the letters and figures black and no smaller than elite.

Abbreviations. Many words have been omitted from and many abbrevi-

ated in the descriptions and many serial bonds, issued by the same city or

company and bearing the same rate of interest, have been merged in this

book in order to expedite the writing of copy for the printer and the typesetting.

It is important, however, for insurance companies and societies to pontinue

giving the full names and locations of the issuing cities or companies with the

full description of each security, the year and rate of option of the first year

of redemption, and to report separately the different serial issues of the same
city or company, although bearing the same rate of interest, in order that full

information can be entered on the valuation cards. The merging in this book
of serials issued by the same city or company was possible this year as many
of them have the same value. Another year many similar mergers may be
impossible. In some cases the words County, Company, Corporation, Con-
solidated, Convertible, etc., have been abbreviated in this book, but abbre-

viations should not be used in the company schedules. A list of the abbrevia-

tions used in this book will be found on page vii.

The committee wishes to caution the general public against the use of this

book as a guide for investors, or for the purpose of assisting in the sale or dis-

posal of any securities. Its use by any brokerage firm or security salesman in a

prospectus or otherwise, to assist in the sale of any security, will be unauthor-

ized and improper. Its sole purpose is to facilitate the valuation of stocks and
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bonds held by insurance companies on a fair and uniform basis, and for that
purpose it is believed by the committee to be well adapted. The fact that a
certain bond or stock is included in this list does not signify that it is a legal

investment for insurance companies under the laws of all states or of any
particular state.

Robert E. Dineen, Chairman,
Committee on Valuation of Securities, National

Association of Insurance Commissioners.

Board of Appeal on Fire Insurance Rates
During the year 1944, there were no formal hearings before the Board of Appeal

on Fire Insurance Rates. Written protests concerning the fire insurance rates in
Harwichport, and in Charlestown, Massachusetts, were handled by correspondence
and did not have to be heard before the full Board.

Telephone and oral inquiries concerning fire insurance rates were handled in

the office of the Division of Insurance by the Chairman and Secretary of the
Board.
On March 8, 1944, Mr. John E. Wyche of Roxbury was appointed to the Board

to succeed Dr. W. Alexander Cox, who died on February 16, 1944.

The Board members held an informal meeting on July 24, 1944, in the nature
of a get-together with the new member of the Board and the duties of the Board
were explained to him.
During 1944, the members of the Board of Appeal on Fire Insurance Rates were

as follows:

Edmund S. Cogswell, Chairman
Richard S. Robie
Dr. W. Alexander Cox, until February 16, 1944
John E. Wyche, beginning March 8, 1944
M. Loretta Sullivan, Secretary

Companies Admitted to Massachusetts and Companies Withdrawn
FROM Massachusetts During the Year 1944

The admission of companies to transact business in this Commonwealth has
been a subject which received considerable thought during the past few years.
Considerable investigation is warranted before a company is admitted, particu-
larly in times of economic stress. Past experience has demonstrated that too much
care cannot be exercised in passing upon the application of insurance companies
for authority to serve the citizens of this State.

The following companies of the classes covered by this volume were authorized
to transact business in this Commonwealth during the year 1944:

CoKPOBATE Name Location Capital Date of Authority
American Reserve Insurance Com-
pany New York, N. Y. $1,000,000 January 24, 1944

Centennial Insurance Company . New York, N. Y. 500,000 April 20, 1944 *

The following companies of the classes included in this volume ceased to have
authority to write business in this Commonwealth during 1944:

Corporate Name Location

Citizens Mutual Fire Insurance Concord, Mass.
Company .....

Mansfield Mutual Fire Insurance
Company, The .... Mansfield, Ohio

Merchants and Manufacturers' Mu- Mansfield, Ohio
tual Insurance Company, The

National Mutual Insurance Com-
pany, The ..... Celina, Ohio

Prudential Insurance Company of
Great Britain located in New New York, N. Y.
York, The

Knickerbocker Insurance Company New York, N. Y.
of New York ....

Capital Remarks
[June 30, 1944 merged
•{with Middlesex Mutual
[Fire Insurance Company

(Ceased June 30, 1944
-

\ Ceased direct writing June
[30, 1944

Ceased June 30, 1944
[Withdrew as direct writ-

$600,000 I'ing company June 30,
1944
[Ceased December 30, 1944

1,000,000 (Merged with American
1 Equitable Assurance
[Company of New York

The Resolute Fire Insurance Company had pending before this Department an
apphcation for authority to transact business in this Commonwealth. While the
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matter was being considered and during the course of an examination being con-
ducted by members of the staff of this Department, the management decided to
withdraw its apphcation for admission; hence, the file on this Company has been
closed with the notation "Apphcation Withdrawn."

Examination of Insurance Companies
The following is a record of the companies examined during the year 1944,

together with the disposition of unfinished examinations started before 1944
and those commenced in 1944 and remaining unfinished. I have also included
a report relative to those companies examined in accordance with the so-called
Zone Examination method voted by the National Association of Insurance Com-
missioners, including the cost of Zone Examinations. The cost of these examina-
tions varied due to the varying length of time consumed in completing the ex-
amination, period during which examiners continued to participate, per diem
charged for examiner's services and expenses and the necessity for the examination
of branches conducted by the insurance companies in other States. The only
charge made to the Massachusetts companies for services of Massachusetts ex-
aminers required by law involves out-of-State services and per diem expenses.

Company
Examinations Completed in 1944
Abington Mutual Fire Ins. Co.
Berkshire Mutual Fire Inc. Co.
Boston Insurance Co. ^

.

Boston Manufacturers' Mutual Fire Ins. Co.
Citizens' Mutual Ins. Co.
Dorchester Mutual Fire Ins. Co.
Fall River Mfrs.' Mutual Ins. Co
Hingham Mutual Fire Ins. Co.
Lumber Mutual Fire Ins. Co.
Lynn Mutual Fire Ins. Co.
Middlesex Mutual Fire Ins. Co.
New England Fire Ins. Co. i

Old Colony Ins. Co. i
.

Pioneer Mutual Ins. Co.
Quincy Mutual Fire Ins. Co
Sentinel Fire Ins. Co. i

.

Springfield Fire and Marine Ins. Co,
Traders and Mechanics Ins. Co.
Worcester Mfrs.' Mutual Inc. Co.

Barnstable County Mutual Fire Ins. Co.
Cambridge Mutual Fire Ins. Co.
Employers' Fire Ins. Co. ^

Federal Mutual Fire Ins. Co.
Lowell Mutual Fire Ins. Co. .

Massachusetts Fire and Marine Ins. Co.
Merchants and Farmers Mutual Fire Ins,

Merrimack Mutual Fire Ins. Co.
Worcester Mutual Fire Ins. Co.

Zone Examination.

Co.
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Springfield Fire and Marine Ins. Co.
Sentinel Fire Insurance Co.
New England Fire Insurance Co.
New England Casualty Insurance Co.

Springfield Fiee and Makine Group
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The report relating to Massachusetts fire insurance results indicates that there

continues to be a more desirable loss ratio in Massachusetts than exists in the
remainder of the country during the past two years.

Report of Receivers of Insolvent Insurance Companies

Gloucester Mutual Fishing Insurance Company. — Louis A. Novins, 19 Milk
Street, Boston, was appointed receiver June 18, 1937. . Since Mr. Novins entered
the service of the U. S. Government, he has not returned to this Commonwealth
and his records have not been available for verification. A certificate from the
Pilgrim Trust Company showed the balance on deposit to the receiver's account
as of December 31, 1944 was the same as on December 31, 1943, namely, S846.79.

DEPARTMENT FINANCES
During the fiscal year ending June 30, 1944, the Division of Insurance collected

fees amounting to $255,420.77 of which $91,935.00 was produced by brokers^

licenses, $98,146.02 by agents' licenses, $17,099.00 by the valuation of life policies^

$7,804.00 by annual statements and $40,436.75 from miscellaneous sources.

The expenses amounted to $443,293.86.

Financial Statement Verified
(Under Requirements of C. 7, S 19 GL)
Date: January 9, 1947
By: Joseph A. Prenney

For the Comptroller

Approved for Publishing:

Fred A. Moncewicz
Comptroller

Income to June 30, 1944
Insurance

Life Insurance Companies'-Valuation Tax $17,099.00

Agents' Licenses 98,146.02

Brokers' Licenses 91,935.00

Company Licenses 2,203.00

Adjusters' Licenses 1,900.00

Certificate Fees 3,204.60

Charter Fees 150.00

Service of Process Fees 232.00

Statement Fees 7,804.00

Advisers' Licenses 50.00

Re-Examination Fees — Agents 311.00

Re-Examination Fees— Brokers 236.00

Re-Examination Fees— Adviser 10.00

Reimbursement for Services 4,921.90

Reimbursement— Examination of Retirement Systems 25,168.25

Miscellaneous (Retaihatory Fees) 2,050.00

Total Income $255,420.77

Reimbursement for Expenses and Salaries — 1944
Travel Salaries

Continental Casualty Company $1,259.20 $1,179.82

Royal Clan, Order of Scottish Clans 57.93 48.41

United Benefit Life Insurance Company 202.56 115.31

Shelby Mutual Casualty Company 340.05 326.45

Springfield Fire & Marine Insurance Company 349.85

Boston & Old Colony Insurance Companies 640.59

Resolute Fire Insurance Company 158.95 238.78

$3,009.13 $1,908.77

Total Travel Reimbursement $3,009.13

Total Salary Reimbursement 1,908.77

$4,917.90
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The foregoing income for services of Massachusetts examiners rendered in con-
nection with examination of insurance companies outside the State and the ex-

amination of branches of Massachusetts companies located outside the State

is an amount which is paid into tlie General Fund. It is not credited against the
gross appropriation for the conduct of this Department.

Divisional Expenses
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The transaction involving licenses issued to agents and brokers appears below:

Agents and Brokers Examined
Agents

Year Appeared Passed % Passed
1941 1755 1226 69.8
1942 1521 1021 67.1

1943 1372 936 68.2
1944 1259 929 73.7

Brokers
1941 487 208 42.7
1942 291 151 51.8

1943 239 132 55.2

1944 185 98 52.9
1944 Brokers' Licenses Issued:

Regular Full Coverage Licenses 2853
Limited Coverage Licenses 473
Partnership Licenses. 138

3464 Paid Licenses

Regular Veterans Full Coverage Licenses 1109
Limited Veterans Coverage Licenses 161

1270 Unpaid Licenses

4734 Total

Rules, Regulations and Orders of the Commissioner of Insurance

In accordance with the provisions of Chapter 499 of the Acts of 1939, which
requires the publication of rules and regulations put out by the Commissioner of

Insurance, the following rules, regulations and orders have been issued under the
authority of the General Laws of this Commonwealth. These rules, regulations

and orders remain in full force and effect until changed or rescinded by the Com-
missioner of Insurance.

February 2, 1944

To Casualty Companies Transacting Insurance in Massachusetts:

RULING
Issuance of Stop Loss Policies Prohibited

The Massachusetts Rating and Inspection Bureau, on December 22, 1943,

sent to each company, at my request. Circular Letter No. 653 with which was
enclosed a copy of the opinion of the Attorney General dated December 15,

1943 relating to the issuance of so-called Stop Loss Coverage under the Massa-
chusetts Workmen's Compensation Act, (G.L. Chapter 152, as specifically

amended by Chapter 529, Acts of 1943).

In his opinion the Attorney General stated that a Stop Loss policy is void
since its issuance is not authorized by the Workmen's Compensation Act.

It is the ruling of this Department that no company is authorized or may be
authorized to issue Stop Loss Coverage affording protection or indemnity on
account of losses in Massachusetts, and therefore the issuance of such cover-

age is prohibited.

Each company is requested to answer the questions below and to return to

me immediately the duphcate copy of this communication.

Very truly yours,

Charles F. J. Harrington,
Commissioner of Insurance.
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1. Did your company, on November 15, 1943, the effective date of Chapter
529, Acts of 1943, have any outstanding Stop Loss coverage by binder or

otherwise, affording insurance protection or indemnity on account of losses

in Massachusetts? Ans.
2. Has your company issued since November 15, 1943 any Stop Loss cover-

age by pohcy, binder or otherwise, affording insurance protection or indemnity
on account of losses in Massachusetts? Ans.

If the answer to either question is in the affirmative, has such coverage
been cancelled, expired, or otherwise terminated since that date? Ans.
Please furnish complete information, on the reverse side, including name
of assured and term of coverage.

By.
Name of Insurance Company

title

February 3, 1944

To Life Insurance Companies Authorized to Transact

Business in the Commonwealth of Massachusetts:

The following further modification of requirements of the annual statement
blank is allowed:

Schedule "B," Part 2, Section 2. Summarization of all mortgages by
states in each of the five main classifications (i.e.. Farm Mortgages,
Farm Mortgages — other than Purchase Money Mortgages, etc.).

Very truly yours,

Charles F. J. Harrington,
Commissioner of Insurance.

March 22, 1944
To All Life Insurance Companies Authorized to Transact

Business in the Commonwealth of Massachusetts:
War Department Circular No. 241, dated at Washington, D. C, October 5,

1943, provides in part as follows:

"I — Sohcitation of Life Insurance on Military Reservations. In view of

numerous inquiries received in the War Department from post commanders
as to the War Department policy governing the solicitation of life insurance
on Army posts, camps, and stations, attention is directed to the following

policy which has been adopted by the War Department and which becomes
effective this date:

1

.

No representative of a life insurance company will be admitted to an Army
post, camp, or station without submission of written evidence of a prior

appointment having been made with some specific officer, warrant officer,

enlisted man, or member of the Women's Army Corps stationed on the post,

camp, or station concerned.

2. Only representatives of life insurance companies licensed to do business

in the State in which the particular post, camp, or station is located will be
admitted to the military reservation concerned."

In the interest of proper State supervision of the activities of life insurance
companies transacting business with persons attached to the Armed Forces of our
country, it is our ruling that all companies authorized to do business in this Com-
monwealth shall, in addition to the provisions of Circular No. 241, above quoted,
observe the following instructions

:

"Only agents, brokers, or solicitors, duly licensed by the state in which the

military reservation is located, of hfe insurance companies licensed to do busi-

ness in the state in which the particular post, camp, or station is located will

be admitted to the military reservation concerned."
The foregoing additional instructions meet with the approval of the War De-

partment.
Very truly yours,

Charles F. J. Harrington,
Commissioner of Insurance



Effective May 15, 1944

P.D. 9

May 17, 1944

To all Domestic Insurarwe Companies Transacting
Business in the Commonwealth:

The Second Paragraph of Massachusetts General Laws, Chapter 175,
Section 36 reads as follows

:

"Any such (domestic) company, with the written approval of the
commissioner may also establish an employee's savings fund, contributory
pension system or association for the benefit of its aged or disabled em-
ployees, to which fund, system or association both the employees and the
company shall contribute. Such a fund, system or association may be
an association described in sections thirty-nine, forty and forty-one of
chapter thirty-two and subject thereto."

It appears to have been the intent of the Legislature to encourage the
establishment of sound independent pension plans by insurance companies
designed for the social security of their employees and we believe that a
liberal construction of the Statute will further legislative objectives.

Several inquiries have been received at this office as to whether or not this
Department would approve a Group Annuity Contract as a Contributory
Pension System under the Statute cited above.
Commissioner Harrington after discussion with members of the Insurance

Department Staff has arrived at the decision to approve Group Annuity
Contracts as Contributory Pension Systems referred to in the Statute.
Domestic companies proposing to establish Contributory Pension Systems

covering their employees should first forward to the Insurance Department
for tentative approval two copies of the proposed plan, system or contract
and also their latest financial statements in order that the Commissioner
may have an opportunity to give consideration to the financial ability of the
company to carry the cost of such an arrangement, having proper regard for

policyholders and creditors. The name of the issuing company and the form
number of the group contract should also be included. The Statute requires
that the written approval of the Commissioner be received before any domestic
company enters into an agreement of this kind.

Very truly yours,

Edmund S. Cogswell,
First Deputy and

Acting Commissioner of Insurance

June 8, 1944
To All Fire and Marine Insurance Companies
Authorized to Transact Business in this State-

He: Merchandise in Cold Storage Lockers

I hereby amend, for immediate application in the Commonwealth of Massachu-
setts, the Nation-wide Definition and Interpretation of the Insuring Powers of

Marine and Transportation Underwriters as previously adopted by this State to
permit the writing of a marine or inland marine form of policy providing multiple
peril coverage on merchandise of the assured's customers consisting principally

of meats, game, fish, poultry, fruit, vegetables and all property of a similar nature
being property of the customer, accepted by the assured for processing, trans-

portation and storage in cold storage lockers.

Very truly yours,

Charles F. J. Harrington,
Commissioner of Insurance
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June 15, 1944
To All Companies Licensed to Transact the Business

of Fire Insurance in Massachusetts:

Chapter 95 of the Acts of 1934 entitled An Act Prohibiting Modification op
OR Addition to Certain Provisions of the Standard Fire Insurance Policy
reads as follows:

"Section ninety-nine of chapter one hundred and seventy-five of the General
Laws, as appearing in the Tercentenary Edition thereof, is hereby amended
by striking out clause Ninth and inserting in place thereof the following:—

"Ninth, A company may write upon the margin or across the face of a policy,

or write, or print in type not smaller than long primer, upon separate slips or

riders to be attached thereto, provisions adding to or modifying those con-

tained in the standard form, and all such slips, riders and provisions shall be
signed by the officers or agents of the company so using them. Nothing
herein contained shall authorize any addition to or modification of any of the

provisions of said standard form relative to the rights of a mortgagee, a can-

cellation of Iriie policy, a reference of the amount of a loss to three referees or

the limitation of actions or suits."

The general purpose of this Legislation was to prohibit any change or modifica-

tion of any of the provisions of the Standard Fire Policy Form relating to the rights

of the mortgagee, a cancellation of the policy, a reference of the amount of loss to

three referees or the limitation of actions or suits.

The Insurance Department has received information that some companies
transacting business in the Commonwealth have been attaching rider forms to

the Massachusetts Standard Fire Policy, said rider forms purporting to amend
or modify the Standard Form in so far as it relates to the rights of a mortgagee.
Such action is not authorized by Law and is specifically prohibited by Chapter

95 of the Acts of 1934 quoted above.
Companies which have policies outstanding which have been amended or modi-

fied by riders or endorsement forms which do not conform to the provisions of the

aforesaid Chapter 95 are hereby notified to arrange for the cancellation of the

same and the issuance in their place of proper Standard Fire Policy Forms.

Yours truly,

Edmund S. Cogswell,
First Deputy and

Acting Insurance Commissioner

JOINT COMMITTEE ON INTERPRETATION AND COMPLAINT

June 22, 1944

General Bulletin

No. 108

State of Massachusetts

Under date of June 20, 1944, the Insurance Department of the Common-
wealth of Massachusetts, promulgated the following ruling:

"The Massachusetts Insurance Department is requested to approve the

issuance of a marine or inland marine form of policy under the following

circumstances

:

Assured purchases live cattle which are shipped from various

parts of the country to a slaughterhouse located in Massachusetts
where space is leased, in which such cattle are killed and stored for

a brief period and then shipped to a warehouse in another location

in the same State. Assured desires to extend its transportation

policy so that it will cover the cattle from the time of purchase at

stockyards until the beef is delivered to the warehouse when cover-

age under the policy will cease.
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I hereby amend, for immediate application in the State of Massachu"!
setts, the nationwide definition and interpretation of insuring powers o
marine and transportation underwriters as previously adopted by thi^
State to permit the writing of the marine or inland marine form of pohcy
under the foregoing circumstances."

Accordingly, signatory companies are advised that effective immediately,
the Definition will be considered modified in the Commonwealth of Massa-
chusetts to conform to the foregoing ruling.

Joseph G. Bill,
Executive Secretary

July 17, 1944
To All Life Insurance Companies
Licensed to Do Business in Massachusetts:

This is to notify you that this Department is officially adopting for use in annual
statements to be made to this Department as of December 31, 1944, the values
and regulations adopted by the National Association of Insurance Commissioners
on June 17, 1944.

All statements made to this Department as of December 31, 1944, must follow
these regulations and use these values.

Very truly yours,

Charles F. J. Harrington,
Commissioner of Insurance

September 25, 1944
To Life Insurance Companies Authorized to

Transact Business in Massachusetts:

Gentlemen

:

Re : Making of Mortgage Loans in Massachusetts

The continuance of safe and sound practices in making mortgage loans and re-

garding proper appraisals is being given consideration by banking institutions in

Massachusetts. The Commissioner of Banks, Hon. F. E. Wallace, and the Com-
missioner of Insurance, Hon. Charles F. J. Harrington, both beheve that fife

insurance companies interested in the matter should be represented at conferences
to be held soon.

The life insurance companies have been invited by the Commissioners to arrange
for the appointment of a committee of five to meet in Boston early in October
with committees of similar size representing other financial institutions in Massa-
chusetts such as savings banks, cooperative banks, trust companies and federal

savings and loan associations.

Each life insurance company interested in this matter is invited to send an
official authorized to act for the company to a conference to consider this subject
and to provide for the appointment of a representative committee, the conference
to be held at Room 406, 100 Nashua Street, Boston, on Friday, September 29,

at 2:30 p.m.

An acknowledgment of this letter is requested stating whether your company
will be represented at the conference on September 29,

Very truly yours,

Edmund S. Cogswell,
First Deputy Commissioner

Some of the material included in Part I of this report applies also to insurance
carriers covered by Part II of the report. In the interest of the conservation of

paper, I shall merely make reference to such material in Part II of the report.

Respectfully submitted,

Charles F. J. Harrington,
Commissioner of Insurance
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APPENDIX A

SUPREME COURT OF THE UNITED STATES.

No. 354. — October Term, 1943.

The United States of America,
Appellant, I On Appeal from the District Court of the

vs. > United States for the Northern District of

South-Eastern Underwriters Asso- Georgia.

elation, et al.

[June 5, 1944.]

Mr, Justice Black delivered the opinion of the Court.

For seventy-five years this Court has held, whenever the question has been
presented, that the Commerce Clause of the Constitution does not deprive the
individual states of power to regulate and tax specific activities of foreign insurance
companies which sell policies within their territories. Each state has been held
to have this power even though negotiation and execution of the companies' policy

contracts involved communications of information and movements of persons,

moneys, and papers across state lines. Not one of all these cases, however, has
involved an Act of Congress which required the Court to decide the issue of whether
the Commerce Clause grants to Congress the power to regulate insurance trans-

actions stretching across state lines. Today for the first time in the history of the
Court that issue is squarely presented and must be decided.

Appellees — the South-Eastern Underwriters Association (S. E. U. A.), and its

membership of nearly 200 private stock fire insurance companies, and 27 individuals— were indicted in the District Court for alleged violations of the Sherman Anti-
Trust Act. The indictment alleges two conspiracies. The first, in violation of § 1

of the Act, was to restrain interstate trade and commerce by fixing and maintaining
arbitrary and non-competitive premium rates on fire and specified "allied Unes"i
of insurance in Alabama, Florida, Georgia, North Carolina, South Carolina, and
Virginia; the second, in violation of § 2, was to monopolize trade and commerce in

the same lines of insurance in and among the same states .2

The indictment makes the following charges: The member companies of

S. E. U. A. controlled 90 per cent of the fire insurance and "allied lines" sold by
stock fire insurance companies in the six states where the conspiracies were con-
summated.3 Both conspiracies consisted of a continuing agreement and concert
of action effectuated through S. E. U. A. The conspirators not only fixed premium
rates and agents' commissions, but employed boycotts together with other types
of coercion and intimidation to force non-member insurance companies into the
conspiracies, and to compel persons who needed insurance to buy only from
S. E. U. A. members on S. E. U. A. terms. Companies not members of S. E. U. A.
were cut off from the opportunity to reinsure their risks, and their services and
facilities were disparaged; independent sales agencies who defiantly represented
non-S. E. U. A. companies were punished by a withdrawal of the right to represent
the members of S. E. U. A.; and persons needing insurance who purchased from

1 The "allied lines" of insurance handled by appellees are described in the indictment as "inland naviga-
tion and transportation, inland rnarine, sprinkler leakage, explosion, windstorm and tornado, extended cov-
erage, use and occupancy, and riot and civil commotion insurance."

2 The pertinent provisions of Sections 1 and 2 of the Act of July 2, 1890, 26 Stat. 209, as amended, 15
U. S. C. §§ 1 and 2, commonly known as the Sherman Act, are as follows:

"Sec. 1. Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of
trade or commerce among the several States, or with foreign nations, is hereby declared to be illegal: . . .

Every person who shall make any contract or engage in any combination or conspiracy declared by sec-
tions 1-7 of this title to be illegal shall be deemed guilty of a misdemeanor. . . .

"Sec. 2. Every person who shall monopoUze, or attempt to monopolize, or combine or conspire with
any other person or persons, to monopoUze any part of the trade or commerce among the several States,
or with foreign nations, shall be deemed guUty of a misdemeanor, . .

."

' The indictment does not state the proportion of fire insurance and "allied lines" sold by stock companies,
as distinguished from mutuals, etc., in the six states involved. But it does state that "stock companies re-
ceive approximately 85% of the total premium income of all fire insurance companies operating in the United
States."
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non-S. E. U. A. companies were threatened with boycotts and withdrawal of all

patronage. The two conspiracies were effectively policed by inspection and rating
bureaus in five of the six states, together with local boards of insurance agents in
certain cities of all six states.

The kind of interference with the free play of competitive forces with which the
appellees are charged is exactly the type of conduct which the Sherman Act has
outlawed for American "trade or commerce" among the states.'* Appellees^ have
not argued otherwise. Their defense, set forth in a demurrer, has been that they
are not required to conform to the standards of business conduct established by
the Sherman Act because "the business of fire insurance is not commerce." Sus-
taining the demurrer, the District Court held that "the business of insurance is

not commerce, either intrastate or interstate;" it "is not interstate commerce or
interstate trade, though it might be considered a trade subject to local laws, either
State or Federal, where the commerce clause is not the authority rehed upon."
51 F. Supp. 712, 713, 714._

_

The District Court's opinion does not contain the slightest intimation that the
indictment was held defective on a theory that it charged the appellees with re-

straining and monopolizing nothing but the making of local contracts. There was
not even a demurrer on that ground. The District Court treated the indictment as
charging illegal restraints of trade in the total "activities complained of as con-
stituting the business of insurance." 51 F. Supp. 712, 713. And in great detail

the indictment set out these total activities, of which the actual making of contracts
was but a part. As recognized by the District Court, the insurance business de-
scribed in the indictment included not only the execution of insurance contracts
but also negotiations and events prior to execution of the contracts and the in-

numerable transactions necessary to performance of the contracts. All of these
alleged transactions, we shall hereafter point out, constituted a single continuous
chain of events, many of which were multistate in character, and none of which,
if we accept the allegations of the indictment, could possibly have been continued
but for that part of them which moved back and forth across state lines. True,
many of the activities described in the indictment which constituted this chain
of events might, if conceptually separated from that from which they are insep-

arable, be regarded as wholly local. But the District Court in construing the
indictment did not attempt such a metaphysical separation. Looking at all the
transactions charged, it felt compelled by previous decisions of this Court to hold
that despite the interstate character of many of them "the business of insurance
is not commerce," and that as a consequence this "business," contracts and all,

could not be "interstate commerce" or "interstate trade." In other words, the
District Court held the indictment bad for the sole reason that the entire "business
of insurance" (not merely the part of the business in which contracts are physically

executed) can never under any possible circumstances be "commerce," and that
therefore, even though an insurance company conducts a substantial part of its

business transactions across state lines, it is not engaged in "commerce among the
States" within the meaning of either the Commerce Clause or the Sherman Anti-
Trust Act.6 Therefore to say that the indictment charges nothing more than re-

straint and monopoly in the "mere formation of an insurance contract," as has
been suggested in this Court, is to give it a different and narrower meaning than
did the District Court, — something we cannot do consistently with the Criminal
Appeals Act which permits the case to come here on direct appeal.''

^ See, e.g., Fashion Guild v. Trade Comm'n, 312 U. S. 457, 465-468; United States v. Socony-Vacuum Oil
Co., 310 U. S. 150, 210-224; Sunshine Anthracite Coal Co. v. Adkins, 310 U. S. 381, 394; United States v.

Trenton Potteries Co., 273 U. S. 392, 395-402; United States v. Patten, 226 U. S. 525; Swift and Company
V. United States, 196 U. S. 375.

5 The appellees include all of the indixaduals and companies named as defendants in the indictment except
the Universal Insurance Company and the Kansas City Fire and Marine Insurance Company, neither of
which joined in the demurrer to the indictment.

8 Although the District Court also sustained two additional grounds of demurrer (that the indictment
did not state facts sufficient to constitute a federal offense, and that the court lacked jurisdiction of the sub-
ject matter), the opinion makes clear it did so because of the conclusion that "the business of insurance is

not commerce." Two further grounds of demurrer, based upon the Fifth, Sixth, and Tenth Amendments,
were not considered by the District Court.

' See 56 Stat. 271 amending 34 Stat. 1246; 18 U. S. C. 682; United States v. Borden Company, 309 U. S.

188, 192-193. Appellees contend that the District Court read both counts of the indictment as alleging that
the trade or commerce sought to be restrained and monopolized was the business of selUng fire insurance,
that the Court rightly decided that such business was not commerce, and that therefore its judgment should
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The record, then, presents two questions and no others: (1) Was the Sherman
Act intended to prohibit conduct of jfire insurance companies which restrains or

monopoUzes the interstate fire insurance trade? (2) If so, do fire insurance trans-

actions which stretch across state hnes constitute "Commerce among the several

States" so as to make them subject to regulation by Congress under the Commerce
Clause? Since it is our conclusion that the Sherman Act was intended to apply

to the fire insurance business we shall, for convenience of discussion, first consider

the latter question.

I.

Ordinarily courts do not construe words used in the Constitution so as to give

them a meaning more narrow than one which they had in the common parlance

of the times in which the Constitution was written. To hold that the word "com-
merce" as used in the Commerce Clause does not include a business such as insur-

ance would do just that. Whatever other meanings "commerce" may have included

in 1787, the dictionaries, encyclopedias, and other books of the period show that

it included trade : businesses in which persons bought and sold, bargained and con-

tracted. » And this meaning has persisted to modern times. Surely, therefore, a

heavy burden is on him who asserts that the plenary power which the Commerce
Clause grants to Congress to regulate "Commerce among the several States"

does not include the power to regulate trading in insurance to the same extent that

it includes power to regulate other trades or businesses conducted across state

lines. 9

The modern insurance business holds a commanding position in the trade and
commerce of our nation. Built upon the sale of contracts of indemnity, it has

become one of the largest and most important branches of commerce.i" Its total

assets exceed $37,000,000,000, or the approximate equivalent of the value of all

farm lands and buildings in the United States.n Its annual premium receipts

exceed $6,000,000,000, more than the average annual revenue receipts of the

United States Government during the last decade. 12 Included in the labor force

of insurance are 524,000 experienced workers, almost as many as seek their livings

in coal mining or automobile manufacturing. is Perhaps no modern commercial
enterprise directly affects so many persons in all walks of life as does the insurance

business. Insurance touches the home, the family, and the occupation or the busi-

ness of almost every person in the United States. 1*

This business is not separated into 48 distinct territorial compartments which
function in isolation from each other. Interrelationship, interdependence, and
integration of activities in all the states in which they operate are practical aspects

be affirmed. The Government denies that the Court construed the indictment so narrowly. It insists that
the first count of the indictment charges a violation of § 1 of the Act regardless of whether the insurance
business itself be commerce, since the indictment charges that the practices of the fire insurance companies
constituted an unlawful restraint of interstate trade or commerce in such fields as transportation and indus-
try which must purchase fire insurance. Cf. PoHsh AUiance v. National Labor Relations Board, No. 226,
this day decided. In the view we take of the case it is unnecessary to pass upon this question. We consider
the case on the assumption that appellees' contention on this point is correct.

8 See Gibbons v. Ogden, 9 Wheat 1; also, Hamilton and Adair, The Power to Govern (N. Y. 1937), pp.
53-63.

'Alexander Hamilton, in 1791, stating liis opinion on the constitutionality of the Bank of the United
States, declared that it would "admit of little if any question" that the federal power to regulate foreign
commerce included "the regulation of policies of insurance." 3 Works of Alexander Hamilton (Fed. Ed.,
N. Y. 1904) pp. 445, 469-470. Speaking of the need of a federal power to regulate "commerce," Hamilton
had earlier said, "It is, indeed, evident, on the most superficial view, that there is no object, either as it re-

spects the interests of trade or finance, that more strongly demands a federal superintendence." Federalist
No. XXII, The FederaUst (Rev. Ed., N. Y. 1901) 110.

10 According to figures gathered by the National Resources Committee, each of the three largest legal

reserve life insurance companies in 1935 had assets greater than any one of the three largest industrial cor-

porations, viz., the Standard Oil Company of New Jersey, the United States Steel Corporation, or the Gen-
eral Motors Corporation. Report to the President by the National Resources Committee, June 9, 1939:
The Structure of the American Economy, Part I., pp. 100, 101 (U. S. Government Printing Office).

11 U. S. Department of Commerce, Statistical Abstract of the United States, 1942, pp. 335-342, 694.

i2 76id.,pp. 195, 335-342.

" Sixteenth Census of the United States — 1940; Part 1: United States Summary, Vol. Ill, The Labor
Force, pp. 180, 181.

1^ "We have shown that the business of insurance has very definite characteristics, with a reach of influ-

ence and consequence beyond and different from that of the ordinary businesses of the commercial world, to
pursue which a greater liberty may be asserted. * * * Insurance ... is practically a necessity to business
activity and enterprise. It is, therefore, essentially different from ordinary commercial transactions, and,
as we have seen, according to the sense of the world from the earliest times— certainly the sense of the
modern world— is of the greatest public concern." German AUiance Insurance Company v. Kansas, 233
U. S. 389, 414-415.
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of the insurance companies' methods of doing business. A large share of the in-

surance business is concentrated in a comparatively few companies located, for

the most part, in the financial centers of the East.i^ Premiums collected from
policyholders in every part of the United States flow into these companies for in-

vestment. As policies become payable, checks and drafts flow back to the many
states where the policyholders reside. The result is a continuous and indivisible

stream of intercourse among the states composed of collections of premiums, pay-
ments of policy obligations, and the countless documents and communications
which are essential to the negotiation and execution of policy contracts. Individual

policyholders living in many different states who own policies in a single company
have their separate interests blended in one assembled fund of assets upon which
all are equally dependent for payment of their policies. The decisions which that

company makes at its home office— the risks it insures, the premium it charges,

the investments it makes, the losses it pays — concern not just the people of the

state where the home office happens to be located. They concern people living far

beyond the boundaries of that state.

That the fire insurance transactions alleged to have been restrained and monop-
ohzed by appellees fit the above described pattern of the national insurance trade

is shown by the indictment before us. Of the nearly 200 combining companies,
chartered in various states and foreign countries, only 18 maintained their home
offices in one of the six states in which the S. E. U. A. operated; and 127 had head-

quarters in either New York, Pennsylvania, or Connecticut. During the period

1931-1941 a total of $488,000,000 in premiums was collected by local agents in the

six states, most of which was transmitted to home offices in other states; while

during the same period $215,000,000 in losses was paid by checks or drafts sent

from the home offices to the companies' local agents for delivery to the policy-

holders. i^ Local agents solicited prospects, utilized policy forms sent from home
offices, and made regular reports to their companies by mail, telephone or telegraph.

Special travelling agents supervised local operations. The insurance sold by mem-
bers of S. E. U. A. covered not only all kinds of fixed local properties as steam-

boats, tugs, ferries, shipyards, warehouses, terminals, trucks, busses, railroad

equipment and rolling stock, and movable goods of all types carried in interstate

and foreign commerce by every media of transportation.

Despite all of this, despite the fact that most persons, speaking from common
knowledge, would instantly say that of course such a business is engaged in trade

and commerce, the District Court felt compelled by decisions of this Court to

conclude that the insurance business can never be trade or commerce within the

meaning of the Commerce Clause. We must therefore consider these decisions.

In 1869 this Court held, in sustaining a statute of Virginia which regulated

foreign insurance companies, that the statute did not offend the Commerce Clause

because "issuing a poUcy of insurance is not a transaction of commerce." Paul v.

Virginia, 8 Wall. 168, 183." Since then, in similar cases, this statement has been

repeated, and has been broadened. In Hooper v. California, 155 U. S. 648, 654, 655,

decided in 1895, the Paul statement was reaffirmed, and the Court added that,

15 The five largest legal reserve life insurance companies, owning total assets of approximately
$15,000,000,000, have their home offices in or near New York City. Best's Life Reports, 1939, as summar-
ized in Monograph 28 printed for the use of the Temporary National Economic Committee, Appendix A
(U. S. Government Printing Office 1940). Each of these companies is Ucensed in every state of the Union
except that two of them are not licensed in Texas. Life Insurance Year Book, 1942-3.

The five largest stock fire and marine insurance companies, owning total assets of approximately

$550,000,000, are similarly located. Best's 1943 Digest of Insurance Stocks, xxxii. Ane each does business

in every state of the union. Ibid.

18 The amounts given as premiums collected and losses paid during the period 1931-1941 are for all stock
fire insurance companies operating in the six states involved. The companies which were parties to the

alleged conspiracies probably collected and paid about 90% of these amounts since they controlled that per-

centage of the total business.

1' "The defect of the argumefit Hes in the character of their business. Issuing a policy of insurance is not
a transaction of commerce. The poHcies are simple contracts of indemnity against loss by fire, entered into

between the corporations and the assured, for a consideration paid by the latter. These contracts are not
articles of commerce in any proper meaning of the word. They are not subjects of trade and barter offered

La the market as something having an existence and value independent of the parties to them. They are

not commodities to be shipped or forwarded from one State to another, and then put up for sale. They are

hke other personal contracts between parties which are completed by their signature and the transfer of

the consideration. Such contracts are not inter-state transactions, though the parties may be domiciled in

different States. The policies do not take effect— are not executed contracts— until dehvered by the

agent in Virginia. They are, then, local transactions, and are governed by the local law." 8 Wall. 168, 183.
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' 'The business of insurance is not commerce." In 1913 the New York Life Insur-

ance Company, protesting against a Montana tax, challenged these broad state-

ments, strongly urging that its business, at least, was so conducted as to be en-

gaged in interstate commerce. But the Court again approved the Paul statement
and held against the company, saying that "contracts of insurance are not com-
merce at all, neither state nor interstate." New York Life Insurance Company v.

Deer Lodge County, 231 U. S. 495, 503-504, 510.18

In all cases in which the Court has relied upon the proposition that "the business

of insurance is not commerce," its attention was focused on the vahdity of state

statutes— the extent to which the Commerce Clause automatically deprived states

of the power to regulate the insurance business. Since Congress had at no time
attempted to control the insurance business, invalidation of the state statutes

would practically have been equivalent to granting insurance companies engaged
in interstate activities a blanket license to operate without legal restraint. As
early as 1866 the insurance trade, though still in its infancy, i^ was subject to

widespread abuses.2" To meet the imperative need for correction of these abuses
the various state legislatures, including that of Virginia, passed regulatory legis-

lation.2i Paul v. Virginia upheld one of Virginia's statutes. To uphold insurance
laws of other states, including tax laws, Paul v. Virginia's generalization and
reasoning have been consistently adhered to.

Today, however, we are asked to apply this reasoning, not to uphold another
state law, but to strike down an Act of Congress which was intended to regulate

certain aspects of the methods by which interstate insurance companies do busi-

ness; and, in so doing, to narrow the scope of the federal power to regulate the

activities of a great business carried on back and forth across state lines. But past

decisions of this Court emphasize that legal formulae devised to uphold state power
cannot uncritically be accepted as trustworthy guides to determine Congressional
power under the Commerce Clause.22 Furthermore, the reasons given in support
of the generahzation that "the business of insurance is not commerce" and can
never be conducted so as to constitute "Commerce among the States" are incon-

sistent with many decisions of this Court which have upheld federal statutes regu-

lating interstate commerce under the Commerce Clause.^s

1' Other cases which have repeated or relied upon the Paul generalization are Ducat v. Chicago, 10 Wall.
410, 415; Liverpool Insurance Company v. Massachusetts, 10 Wall. 566, 573; Philadelphia Fire Association
V. New York, 119 U. S. 110, 118; Noble v. Mitchell, 164 U. S. 367, 370; New York Life Insurance Com-
pany V. Cravens, 178 U. S. 389, 401; Nutting v. Massachusetts, 183 U. S. 553; Northwestern Mutual Life
Insurance Company v. Wisconsin, 247 U. S. 132; National Union Fire Insurance Co. v. Wanberg, 260
U. S. 71, 75; Bothwell v. Buckbee, Mears Company, 275 U. S. 274, 276-277; and Colgate v. Harvey, 296
U. S. 404, 432. For a collection and anlysis of the cases see Gavit, The Commerce Clause of the United
States Constitution (Bloomington, Indiana 1932), pp. 134-139.

15 For statistics illustrative of the tremendous expansion of the fire and marine insurance business be-
tween 1860-1941, see New York Insurance Report for 1942, Vol. II, Table A. In 1860 fire and marine insur-
ance companies reporting to the New York Superintendent of Insurance listed assets of $44,500,000 and
premiums written of $13,500,000. In 1941 they listed assets of almost $3,000,000,000, and premiums writ-
ten of $1,150,000,000. Ihid.

2" See generally Insurance Blue Book (Centennial Issue 1876-77), c. VI, "Fire Insurance, 1860-1869";
Patterson, The Insurance Commissioner in the United States (Camb. 1927), pp. 519-537: Nehemkis, Paul
V. Virginia, The Need for Re-examination, 27 Georgetown L. J. 519 (1939).

21 Ibid.

22 See, e.g., Wickard v. FUburn, 317 U. S. Ill, 121-122; Binderup v. Pathe Exchange, 263 U. S. 291, 311;
Stafford v. Wallace, 258 U. S. 495, 525-528; Bacon v. Illinois, 227 U. S. 504, 516-517; Swift and Company
V. United States, 196 U. S. 375, 400.

25 That the decisions of this Court upholding state insurance laws do not necessarily constitute a denial
of federal power to regulate insurance has, upon occasion, been recognized both by insurance executives and
lawyers. See, for example. An Address on the Regulation of Insurance By Congress, by John F. Dryden,
President, Prudential Insurance Company of America, delivered November 22, 1904, pp. 12-13: "The
decision [Paul v. Virginia], and those that have followed, did not relate to the real point involved in a con-
sideration of the regulation of the insurance business as interstate commerce by the Federal government. . . .

It is the opinion of qualified authorities who have given most careful consideration to this aspect of the
subject . . . that under the implied and resulting powers of the Constitution the Supreme Court would not
withhold the verdict of constitutionality from an act of Congress declaring interstate insurance to be inter-

state commerce." See, similarly. Insurance is Commerce, by George F. Seward, President, The Fidelity
and Casualty Company of New York (1910) pp. 1.5-16; S. S. Huebner, Federal Supervision and Regulation
of Insurance. Annals, Amer. Acad, of Pol. and Soc. Science, Vol. xxvi. No. 3 (1905) 681-707. But see, e.g.,

contra: Vance, Federal Control of Insurance Corporations. 17 Green Bag (1905) 83, 89; Randolph, Opinion
on the Proposal for Federal Supervision of Insurance (N. Y. 1905) pp. 12-20.
The report of the Committee on Insurance Law of the American Bar Association, in 1906, discussing the

constitutionality of federal supervision of insurance, stated flatly that Paul v. Virginia and the cases which
follow it "do not bar Congressional action." Reports of American Bar Association, Vol. xxix. Part 1 (1906),
pp. 538, 552-567.
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One reason advanced for the rule in the Paul case has been that insurance poUcies

"are not commodities to be shipped or forwarded from one State to another. "2*

But both before and since Paul v. Virginia this Court has held that Congress can
regulate traffic though it consist of intangibles.^s Another reason much stressed

has been that insurance policies are mere personal contracts subject to the laws of

the state where executed. But this reason rests upon a distinction between what
has been called "local" and what "interstate", a type of mechanical criterion which
this Court has not deemed controlling in the measurement of federal power. Cf.

Wickard v. Filhurn, 317 U. S. Ill, 119-120; Parker v. Brown, 317 U. S. 341, 360.

We may grant that a contract of insurance, considered as a thing apart from ne-

gotiation and execution, does not itself constitute interstate commerce. Cf. Hall v.

Geiger-Jones Co., 242 U. S. 539, 557-558. But it does not follow from this that the

Court is powerless to examine the entire transaction, of which that contract is but
a part, in order to determine whether there may be a chain of events which be-

comes interstate commerce.^^ Only by treating the Congressional power over

commerce among the states as a "technical legal conception" rather than as a
"practical one, drawn from the course of business" could such a conclusion be
reached. Swift and Company v. United States, 196 U. S. 375, 398. In short, a nation-

wide business is not deprived of its interstate character merely because it is built

upon sales contracts which are local in nature. Were the rule otherwise, few busi-

nesses could be said to be engaged in interstate commerce.^^
Another reason advanced to support the result of the cases which follow Paul v.

Virginia has been that, if any aspects of the business of insurance be treated as

interstate commerce, "then all control over it is taken from the States and the

legislative regulations which this Court has heretofore sustained must be declared

invalid. "28 Accepted without quahfication, that broad statement is inconsistent

with many decisions of this Court. It is settled that, for Constitutional purposes,

certain activities of a business may be intrastate and therefore subject to state

control, while other activities of the same business may be interstate and therefore

subject to federal regulation.29 Aad there is a wide range of business and other

activities which, though subject to federal regulation, are so intimately related to

local welfare that, in the absence of Congressional action they may be regulated

or taxed by the states. ^f" In marking out these activities the primary test applied

by the Court is not the mechanical one of whether the particular acti\aty affected

by the state regulation is part of interstate commerce, but rather whether, in each

case, the competing demands of the state and national interests involved can be
accommodated.81 And the fact that particular phases of an interstate business or

2^ See Note 17, supra.

25 See for illustration Gibbons v. Ogden, 9 Wheat. 1, 189-190, 229-230; Pensacola Telegraph Comoany v.

Western Union Telegraph Company, 96 U. S. 1; Lottery Case, 188 U. S. 321; Jordan v. Tashiro, 278 U. S.

123, 127-128; Electric Bond & Share Co. v. Securities & Exchange Comm'n, 303 U. S. 419, 432-433; and
American Medical Association v. United States, 317 U. S. 519.

28 Cf. Hoopeston Canning Co. v. Cullen, 318 U. S. 313, 317. "The contracts of insurance may be said to
be interdependent. They cannot be regarded singly, or isolatedly, and the effect of their relation is to
create a fund of assurance and credit, the companies becoming the depositories of the money of the insured,

possessing great power thereby and charged with great responsibility." German AUiance Insurance Com-
pany V. Kansas, 233 U. S. 389, 414. And see Furst v. Brewster, 282 U. S. 493, 497-498.

2' Appraising the Swift case, Mr. Chief Justice Taft had this to say: "That case was a milestone in the
interpretation of the commerce clause of the Constitution. It recognized the great changes and develop-
ment in the business of this vast country and drew again the dividing line between interstate and intra-

state commerce where the Constitution intended it to be. It refused to permit local incidents of a great inter-

state movement, which taken alone were intrastate, to characterize the movement as such. (ItaUcs suppUed.) The
Swift Case merely fitted the commerce clause to the real and practical essence of modern business growth."
Chicago Board of Trade v. Olsen, 262 U. S. 1, 35.

Compare Indiana Farmers' Guide PubUshing Co. v. Prairie Farmer Pubhshing Co., 293 U. S. 268, 274-277;
Stafford V. Wallace, 258 U. S. 495, 518-519.

28 New York Life Insurance Company v. Deer Lodge County, 231 U. S. 495, 509.

29 See, e.g., Crutcher v. Kentucky, 141 U. S. 47, 59-61; Atlantic Refining Co. v. Virginia, 302 U. S. 22, 26!
McGoldrick v. Berwind-White Co., 309 U. S. 33.

3» See Gibbons v. Ogden, 9 Wheat. 1, 200, 203-210; Willson v. Black Bird Creek Marsh Co., 2 Pet. 245'
250-252; License Cases, 5 How. 504, Opinion of Mr. Chief Justice Taney, 578-586; Cooley v. Board of
Wardens, 12 How. 299, 318-321; Kelly v. Washington, 302 U. S. 1, 9-10. Cf. Sturges v. Crowningshield, 4
Wheat. 122, 192-196; Houston v. Moore, 5 Wheat. 1, Opinion of Mr. Justice Story, 48-50.

31 Parker & Brown, 317 U. S. 341, 362-363; cf. CaHfornia v. Thompson, 313 U. S. 109, 112-116; South
Carolina State Highway Department v. Barnwell Brothers, Inc., 303 U. S. 177, 184-192, and cases cited

therein in footnote 5; Hall v. Geiger-Jones Company, 242 U. S. 539, 558-559; Bowman v. Chicago and
Northwestern Railway Company, 125 U. S. 465, 482-483. That different members of the Court applying
this test to a particular state statute may reach opposite conclusions as to its validity does not argue against
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activity have long been regulated or taxed by states has been recognized as a strong

reason why, in the continued absence of conflicting Congressional action, the state

regulatory and tax laws should be declared valid.^^

The real answer to the question before us is to be found in the Commerce Clause
itself and in some of the great cases which interpret it. Many decisions make vivid

the broad and true meaning of that clause. It is interstate commerce subject to

regulation by Congress to carry lottery tickets from state to state. Lottery Case,

188 U. S. 321, 355. So also is it interstate commerce to transport a woman from
Louisiana to Texas in a common carrier, Hoke v. United States, 227 U. S. 308,

320-323 ; to carry across a state line in a private automobile five quarts of whiskey
intended for personal consumption, United States v. Simpson, 252 U. S. 465; to

drive a stolen automobile from Iowa to South Dakota, Brooks v. United States,

267 U. S. 432, 436-439. Diseased cattle ranging between Georgia and Florida are

in commerce, Thornto7i v. United States, 271 U. S. 414, 425; and the transmission

of an electrical impulse over a telegraph line between Alabama and Florida is

intercourse and subject to paramount federal regulation, Pensacola Telegraph Co.

V. Western Union Telegraph Co., 96 U. S. 1, 11. Not only, then, may transactions

be commerce though non-commercial; they may be commerce though illegal and
sporadic, and though they do not utilize common carriers or concern the flow of

anything more tangible than electrons and information. These activities having
already been held to constitute interstate commerce, and persons engaged in them
therefore having been held subject to federal regulation, it would indeed be difficult

now to hold that no activities of any insurance company can ever constitute inter-

state commerce so as to make it subject to such regulation; — activities which,

as part of the conduct of a legitimate and useful commercial enterprise, may
embrace integrated operations in many states and involve the transmission of

great quantities of money, documents, and communications across dozens of state

lines.

The precise boundary between national and state power over commerce has

never yet been, and doubtless never can be, delineated by a single abstract defi-

nition.33 xhe most widely accepted general description of that part of commerce
which is subject to the federal power is that given in 1824 by Chief Justice Marshall
in Gibbons v. Ogden, 9 Wheat. 1, 189-190: "Commerce, undoubtedly, is traffic,

but it is something more: it is intercourse. It describes the commercial intercourse

between nations, and parts of nations, in all its branches. ..." Commerce is

interstate, he said, when it "concerns more States than one." Id., 194. No decision

of this Court has ever questioned this as too comprehensive a description of the

subject matter of the Commerce Clause.^* To accept a description less compre-
hensive, the Court has recognized, would deprive the Congress of that full power

the correctness of the test itself. Such differences in judgment are inevitable where solution of a Constitu-
tional problem must depend upon considered evaluation of competing Constitutional objectives. See, e.g.,

MoGolderick v. Berwind-White Co., 309 U. S. 33, 48, 59; McCarroU v. Dixie Greyhound Lines, Inc., 309
U. S. 176, 183; Duckworth v. Arkansas, 314 U. S. 390, 397; of. Gwin, etc.. Inc. v. Henneford, 305 U. S. 434,
442.

22 See, e.g., Cooley D. Board of Wardens, 12 How. 299; New York Life Insurance Company v. Deer
Lodge County, 231 U. S. 495; cf. Bowman v. Chicago and Northwestern Railway Company, 125 U. S. 465,
482-483.

33 Lottery Case, 188 U. S. 321, 363; cf. Barschbaum v. Walling, 316 U. S. 517, 520. This particular dif-

ficulty was recognized by the authors of the Federalist Papers: "All new laws, though penned with the
greatest technical skill, and passed on the fullest and most mature deliberation, are considered as more or
less obscure and equivocal, until their meaning be liquidated and ascertained by a series of particular dis-

cussions and adjudications . . . Here, then, are three sources of vague and incorrect definitions: indistinct-

ness of the object, imperfection of the organ of conception, inadequateness of the vehicle of ideas. Any one
of these must produce a certain degree of obscurity. The Convention, in delineating the boundary between
the federal and State jurisdictions, must have experienced the full effect of them all." Federalist No.
XXXVI, The Federahst (Rev. Ed., N. Y. 1901), pp. 19.3-194.

'* "Commerce is intercourse: one of its most ordinary ingredients is traffic." Brown v. Maryland, 12
Wheat. 419, 446. "And although commerce includes traffic in this narrower sense, for more than a century
it has been judicially recognized that in a broad sense it embraces every phase of commercial and business
activity and intercourse." Jordan v. Tashiro, 278 U. S. 123, 127-128.

Commerce "comprehends intercourse for the purposes of trade in any and all its forms, including the
transportation, purchase, sale, and exchange of commodities. . .

." Welton v. Missouri, 91 U. S. 275, 280.
And "intercourse or communication between persons in different States, by means of correspondence
through the mails, is commerce among the States within the meaning of the Constitution, especially where
. . . such intercourse and communication really relates to matters of regular, continuous business and to the
making of contracts and the transportation of books, papers, etc., appertaining to such business." Inter-
national Textbook Company v. Pigg, 217 U. S. 91, 107.
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necessary to enable it to discharge its Constitutional duty to govern commerce
among the states.^^

The power confided to Congress by the Commerce Clause is declared in The
Federalist to be for the purpose of securing the "maintenance of harmony and
proper intercourse among the States/'ss But its purpose is not confined to em-
powering Congress with the negative authority to legislate against state regula-
tions of commerce deemed inimical to the national interest. The power granted
Congress is a positive power. It is the power to legislate concerning transactions
which, reaching across state boundaries, affect the people of more states than one;— to govern affairs which the individual states, with their limited territorial juris-

dictions, are not fully capable of governing.^^ This federal power to determine the
rules of intercourse across state lines was essential to weld a loose confederacy into
a single, indivisible Nation; its continued existence is equally essential to the wel-
fare of that Nation .38

Our basic responsibility in interpreting the Commerce Clause is to make certain
that the power to govern intercourse among the states remains where the Consti-
tution placed it. That power, as held by this Court from the beginning, is vested
in the Congress, available to be exercised for the national welfare as Congress shall
deem necessary. No commercial enterprise of any kind which conducts its activi-
ties across state hues has been held to be wholly beyond the regulatory power of
Congress under the Commerce Clause. We cannot make an exception of the busi-
ness of insurance.

II.

We come then to the contention, earnestly pressed upon us by appellees, that
Congress did not intend in the Sherman Act to exercise its power over the inter-

state insurance trade.

Certainly the Act's language affords no basis for this contention. Declared
illegal in § 1 is "every contract, combination in the form of trust or otherwise, or
conspiracy, in restraint of trade or commerce among the several States . . . ";

and "every person" who shall make such a contract or engage in such a combina-
tion or conspiracy is deemed guilty of a misdemeanor. Section 2 is not less sweep-
ing. "Every person" who monopolizes, or attempts to monopolize, or conspires
with "any other person" to monopolize, "any part of the trade or commerce among
the several States" is, likewise, deemed guilty of a misdemeanor. Language more
comprehensive is difficult to conceive. On its face it shows a carefully studied
attempt to bring within the Act every person engaged in business whose activities

might restrain or monopolize commercial intercourse among the states.

A general application of the Act to all combinations of business and capital

organized to suppress commercial competition is in harmony with the spirit and
impulses of the times which gave it birth. "Trusts" and "monopoHes" were the
terror of the period.^s Their power to fix prices, to restrict production, to crush

'5 See Pensacola Telegraph Company v. Western Union Telegraph Company, 96, U. S. 1,9.
"A government ought to contain in itself every power requisite to the full accomplishment of the objects

committed to its care, and to the complete execution of the trusts for which it is responsible, free from every
other control, but a regard to the public good and to the sense of the people." Federalist No. XXX, The
Federalist, supra, 154.

86 FederaUst No. XL; Federalist No. XLI; The Federalist, supra, pp. 220, 231.

''Compare FederaUst No. XXIII, The Federalist, supra, 121: "Shall the Unioii be constituted the
guardian of the common safety? Are fleets and armies, and revenues, necessary to this purpose? The gov-
ernment of the Union must be empowered to pass all laws, and to make all regulations which have relation
to them. The same must be the case in respect to commerce, and to every other matter to which its juris-

diction is permitted to extend. . . . Not to confer in each case a degree of power commensurate to the end,
would be to violate the most obvious rules of prudence and propriety, and improvidently to trust the great
interests of the nation to hands which are disabled from managing them with vigor and success."

See Note (1943), 32 Georgetown Law Journal 66.

38 The powers conferred by the Commerce Clause "are not confined to the instrumentalities of commerce
. . . known or in use when the Constitution was adopted, but they keep pace with the progress of the coun-
try, and adapt themselves to the new developments of time and circumstances. . . . They were intended for

the government of the business to which they relate, at all times and under all circumstances." Pensacola
Telegraph Company v. Western Union Telegraph Company, 96 U. S. 1, 9. Compare FederaUst No. XLIII,
The FederaUst, supra, 248.

83 A historian of the Wheel, one of the strongest of the farmers' organizations in the '80's, had this to say

about its origin: "The question has often been asked, what gave rise to the Wheel? This questipn is as

easily answered as asked. Monopoly! . . . Monopoly aspires to make the people its servants, poUtically,

financiaUy and sociaUy, and demands that we offer on its golden altar aU that we are and have, souls, bodies,

lives, Uberty, and common country, unreservedly and without complaint." Morgan, History of the Wtieel

and AUiance (Fort Scott, Kan. 1889), p. 56. Compare Slaughter-House Cases, 16 WaU. 36 (1873), Dissenting

opinions of Justices Field and Bradley, pp. 83, 101-110, 111, 119-121.
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small independent traders, and to concentrate large power in the few to the detri-

ment of the many, were but some of numerous evils ascribed to them.^" The or-

ganized opponents of trusts aimed at the complete destruction of all business com-
binations which possessed potential power, or had the intent, to destroy compe-
tition in whatever the people needed or wanted.^i So great was the strength of

the anti-trust forces that the issue of trusts and monopohes became non-partisan.

The question was not whether they should be abolished, but how this purpose could

best be accompUshed.^2

Combinations of insurance companies were not exempt from pubhc hostility

against the trusts. Between 1885 and 1912 twenty-three states enacted laws for-

bidding insurance combinations.^^ When, in 1911, one of these state statutes was
unsuccessfully challenged in this Court, the Court had this to say: "We can well

understand that fire insurance companies, acting together, may have owners of

property practically at their mercy in the matter of rates, and may have it in their

power to deprive the pubhc generally of the advantages flowing from competition

between rival organizations engaged in the business of fire insurance. In order to

meet the evils of such combinations or associations, the State is competent to adopt
appropriate regulations that will tend to substitute competition in the place of

combination or monopoly." German Alliance Ins. Co. v. Hale, 219 U. S. 307, 316.**

Appellees argue that the Congress knew, as doubtless some of its members did,

that this Court had prior to 1890 said that insurance was not commerce and was
subject to state regulation, and that therefore we should read the Act as though
it expressly exempted that business. But neither by reports nor by statements

of the bill's sponsors or others was any purpose to exempt insurance companies
revealed. And we fail to find in the legislative history of the Act an expression of

a clear and unequivocal desire of Congress to legislate only within that area pre-

" See Apex Hosiery Co. v. Leader, 310 U. S. 469, 491-493, 497-498; Standard Oil Company v. United
States, 221 U. S. 1, 58; United States v. Freight Association, 166 U. S. 290, 322-325. See also Paramount
Famous Lasky Corporation v. United States, 282 U. S. 30, 42-43.

Nor was the opposition to trusts limited to the monopolization of "goods and services." At the instance
of Senator Ingalls of Kansas an amendment was added to the Sherman biU designed to tax out of existence
the business of dealing in futures contracts. 21 Cong. Rec. 2613. The Ingalls amendment was adopted by
the Senate without a record vote. Id. Subsequently the Sherman bUl, as amended, was redrafted by the
Senate Judiciary Committee which used substantially the same broad and sweeping language which Sec-
tions 1 and 2 of the Act contain today. With that language the Sherman bill had the support of Senator
Ingalls and other proponents of the Ingalls amendment. 21 Cong. Rec. 3145, 3153. And see United States
V. Patten, 226 U. S. 525; Peto v. HoweU, 101 F. 2d 353; cf. Chicago Board of Trade v. Olsen, 262 U. S. 1;

Stafford V. Wallace, 258 U. S. 495.

See, generally, Ashby, The Riddle of the Sphinx (Des Moines 1890); Morgan, History of the Wheel and
Alliance (Fort Scott, Kan. 1889); Buck, The Granger Movement (Camb. 1913); Cloud, Monopolies and
the People (Davenport, Iowa 1873); Weaver, A Call to Action (Des Moines 1892); Hicks, The Populist
Revolt (MinneapoUs 1931).

*i Representative of anti-trust platforms, resolutions, etc., of contemporary agrarian-political move-
ments are the following: "We demand . . . the passage of a law prohibiting the formation of trusts and
combinations by speculators to secure control of the necessaries of Hfe for the purpose of forcing up prices
on consumers, imposing heavy penalties." [Texas Farmers' State AUiance, Report of Committee on Indus-
trial Depression, (1888)] ; "The objects of the National AUiance are ... to oppose all forms of monopoly
as being detrimental to the best interests of the pubhc" [National Farmers' AJhance, Constitution (1887)]

;

"We hold to the principle that all monopohes are dangerous . . . , tending to enslave a free people ..."

[National Farmers' Alliance and Industrial Union, Constitution (1889)] ; "We oppose the tyranny of
monopohes." [National Grange, Declaration of Purposes (1874)].

_
^2 The platforms of both the Repubhcan and the Democratic parties in 1888 stated unqualified opposi-

tion to monopohes and trusts. Brandon, Platforms of the Two Great Pohtical Parties 1856-1928. The
recorded vote in the House on the final conference report on the Sherman Act shows 242 ayes, no nays, and
85 not voting. 21 Cong. Rec. 6314.

"Four of these statutes were enacted before 1890. L. N. H. 1885, ch. 93, p. 289; L. Ohio 1885, No. 284,
p. 231; L. Mich. 1887, No. 285, p. 384; L. Kan. 1889, ch. 257, p. 389, and L. Kan. 1897, ch. 265, p. 481;
L. Ga. 1890-91, No. 745, p. 206; L. Maine 1893, ch. 285, p. 339; L. Mo. 1895, p. 237; L. Iowa 1896, ch. 22,
p. 31; L. Ala. 1896-97, No. 634, p. 1428; L. Neb. 1897, ch. 79; p. 347; L. Neb. 1897, ch. 81, p. 354; L. Neb.
1913, ch. 154, pp. 393, 419; L. Wis. 1897, ch. 356, p. 908; Acts Va. 1898, ch. 644, p. 683; Acts S. C. 1902,
No. 574, p. 1057; L. S. D. 1903, oh. 158, p. 183; G. L. Tex. 1903, ch. 94, p. 119; Ark. Acts 1905, No. 1, p. 1,

as amended by Ark. Acts 1907, No. 184, p. 430; P. L. N. C. 1905, ch. 424, p. 429, and P. L. N. C. 1915,
ch. 166, p. 243; Acts Tenn. 1905, ch. 479, p. 1019; Miss. Code 1906, ^ 5002, adopted L. Miss. 1906, ch. 101
p. 78; Gen. L. Ore. 1909, ch. 230, pp. 388, 399; Sess. L. Wash. 1911, ch. 49, pp. 161, 195, and Sess. L. Wash'
1915, ch. 97, p. 278; L. Ariz. 1912, ch. 73, p. 354; Acts La. 1912, No. 224, p. 509.

^^ The farm organizations of this period did not rely solely upon prohibitory legislation to protect them -

selves from combinations of insurance companies. "In 1886, tired of the extortions of the old-line insurance
companies, the Territorial Alhance appointed a committee ... to devise and put in operation a system of
mutual insurance . . . , the result of which has been eminently successful." Report of Alonzo Wardall,
President of the Alliance Insurance Companies of the Dakotas, printed in Ashby, The Riddle of the Sphinx
(Des Moines 1890), p. 363.
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viouslj^ declared by this Court to be within the federal power. ^^ Cf. Helvering v.

Griffiths, 318 U. S. 371; Parker v. Motor Boat Sales, 314 U. S. 244. We have been
shown not one piece of reliable evidence that the Congress of 1890 intended to

freeze the proscription of the Sherman Act within the mold of then current judicial

decisions defining the commerce power. On the contrary, all the acceptable evi-

dence points the other way. That Congress wanted to go to the utmost extent of

its Constitutional power in restraining trust and monopoly agreements such as

the indictment here charges admits of little, if any, doubt.'*^ The purpose was to

use that power to make of ours, so far as Congress could under our dual system, a

competitive business economy .^'^ Nor is it sufficient to justify our reading into the

Act an exemption for insurance that the Congress of 1890 may have known that

states already were regulating the insurance business. The Congress of 1890 also

knew that railroads were subject to regulation not only by states but by the federal

government itself, but this fact has been held insufficient to bring to the railroad

companies the interpretative exemption from the Sherman x\ct they have sought.

United States Y. Trans-Missouri Freight Association, 166 U. S. 290, 314-315, 320-325.

Appellees further argue that, quite apart from what the Sherman Act meant in

1890, the succeeding Congresses have accepted and approved the decisions of this

Court that the business of insurance is not commerce. They call attention to the

fact that at various times since 1890 Congress has refused to enact legislation

providing for federal regulation of the insurance business, and that several resolu-

tions proposing to amend the Constitution specifically to authorize federal regula-

tion of insurance have failed of passage. In addition they emphasize that, although
the Sherman Act has been amended several times, no amendments have been
adopted which specifically bring insurance within the Act's proscription. The

•5 We have been pointed to only one reference made to the business of insurance in the Congressional dis-

cussions preceding passage of the Sherman Act, and that is a statement of Senator Turpie which flatly chal-
lenged the reasoning of this Court in holding that insurance was not commerce, and further predicted that
in the future the Commerce Clause would not be given such a limited construction:
"The Senator from Missouri [Mr. Vest] spoke the other day about the difficulty of defining the word

'commerce,' especially as contained in the phrase 'interstate commerce.' I recollect one judicial decision
upon this subject very definitely. The Supreme Court has decided that insurance is not commerce, and I

suppose by following the circle of negations long enough and excluding all the things not commerce we
should come at last to the residuum, which must be comm.erce or interstate commerce, because it can be
nothing else. A fortiori, judging from this principle, I should myself have decided that transportation is

not commerce nor interstate commerce either. . . .

"I feel inclined to make the prediction, as one of the things to come in this vast domain, scarcely touched,
of cases arising under the Constitution and laws of Congress, that the whole mass of merchantable paper
known as negotiable by the law merchant, made at one place, negotiable at another, payable at another,
transcending in its negotiation State lines, will be remitted to Congressional action, and with respect to its

crea,tion, its formation, its negotiation, with respect to aU the rights and liabilities which may arise under
it, the people, stunned with the eternal dissonance of conflicting decisions and judgments of forty-eight or
fifty tribunals of last resort in the States upon the subject of interstate negotiable paper, will require Con-
gress to act therein, and that, unconstitutional as I now deem it or think it, it will as a matter of necessity
be done, and in any such legislation with respect to that paper, the whole bulk of it, the personal and pe-
culiar conditions of litigants will not be inquired about, but simply whether the one party or the other is

entitled to reUef or liable to recovery against him by reason of being a party to interstate commercial paper,
negotiable and payable and suable under the action of Congress which may finally take place upon that
subject. . . .

"Nor do I think with the Senator from New York that we are discharged from duty or released from
our obUgation to legislate upon the subject of trusts because the States have a right to do so." 21 Cong.
Rec. 2556-2557.
And see Note 48, infra.

^8 Senator George, a member erf the Senate Judiciary Committee which redrafted the Sherman Act before
its final passage, stated on the floor of the Senate that, "The bill has been very ingeniously and properly
drawn to cover every case which comes within what is called the commercial power of Congress. ... It is

well known that the great evil of these combinations, these conspiracies, as they are called, these monopolies,
as they are denominated by the bill, consists in the fact that by combination, by association, there have been
gathered together the money and the means of large numbers of persons, and under these combinations, or
conspiracies, or trusts, this great aggregated capital is wielded by a single hand and guided by a single brain,
or at lea,st by hands and brains acting in complete harmony and co-operation, and that in this way, by this
association, by this direction of this immense amount of capital, by one organized will, to a very large ex-
tent, these wrongs have been perpetrated upon the American people." 21 Cong. Rec. 3147.

Earlier, Senator Sherman had explained, "I do not wish to single out any particular trust or combination.
It is not a particular trust, but the system I aim at." 21 Cong. Rec. 2457. And in the House, Representa-
tive Stewart, dehvering the last speech preceding the unanimous adoption of the present Act, stated ".

. .

The provisions of this trust bill are just as broad, sweeping, and explicit as the Enghsh language can make
them to express the power of Congress over this subject under the Constitution of the United States. . .

."

21 Cong. Rec. 6314.
Compare Kidd v. Pearson, 128 U. S. 1 and United States v. E. C. Knight Co., 156 U. S. 1, with Addyston

Pipe and Steel Co. v. United States, 175 U. S. 211, and United States v. American Tobacco Co., 221 U. S. 106.

1" Senator Sherman, explaining his bill to the Senate, stated, "It is to arm the Federal courts within the
limits of their constitutional power that they may co-operate with the State courts in checking, curbing,
and controlling the most dangerous combinations that now threaten the business, property, and trade of
the people of the United States." 21 Cong. Rec. 2457.
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Government, for its part, points to evidence that various members of Congress

during the period 1900-1914 considered there were "trusts" in the insurance busi-

ness, and expressed the view that the insurance business should be subject to the

anti-trust laws.^s It also points out that in the Merchant Marine Act of 1920

Congress specifically exempted certain conduct of marine insurance companies
from the "anti-trust" laws.*^

The most that can be said of all this evidence considered together is that it is

inconclusive as to any point here relevant. By no means does it show that the

Congress of 1890 specifically intended to exempt insurance companies from the

all-inclusive scope of the Sherman Act. Nor can we attach significance to the

omission of Congress to include in its amendments to the Act an express statement

that the Act covered insurance. From the beginning Congress has used language

broad enough to include all businesses, and never has amended the Act to define

these businesses with particularity. And the fact that several Congresses since

1890 have failed to enact proposed legislation providing for more or less compre-
hensive federal regulation of insurance does not even remotely suggest that any
Congress has held the view that insurance alone, of all businesses, should be per-

mitted to enter into combinations for the purpose of destroying competition by
coercive and intimidatory practices.

Finally it is argued at great length that virtually all the states regulate the

insurance business on the theory that competition in the field of insurance is de-

trimental both to the insurers and the insured, and that if the Sherman Act be held

applicable to insurance much of this state regulation will be destroyed. The first

part of this argument is buttressed by opinions expressed by various persons that

unrestricted competition in insurance results in financial chaos and public injury.

Whether competition is a good thing for the insurance business is not for us to

consider. Having power to enact the Sherman Act, Congress did so; if exceptions

are to be written into the Act, they must come from the Congress, not this Court.

And as was said in answer to a similar argument that the Sherman Act should no

be applied to a railroad combination:
"It is the history of monopolies in this country and in England that predictions

of ruin are habitually made by them when it is attempted, by legislation, to re-

strain their operations and to protect the public against their exactions. . . .

"But even if the court shared the gloomy forebodings in which the defendants

indulge, it could not refuse to respect the action of the legislative branch of the

Government if what it has done is within the limits of its constitutional power.

The suggestions of disaster to business have, we apprehend, their origin in the zeal

of parties who are opposed to the policy underlying the act of Congress or are

interested in the result of this particular case; at any rate, the suggestions imply
that the court may and ought to refuse the enforcement of the provisions of the

act if, in its judgment, Congress was not wise in prescribing as a rule by which the

conduct of interstate and international commerce is to be governed, that every

combination, whatever its form, in restraint of such commerce and the monopoliz-

ing or attempting to monopohze such commerce shall be illegal. These, plainly,

are questions as to the policy of legislation which belong to another department,
and this court has no function to supervise such legislation from the standpoint

of wisdom or poUcy. ..." Harlan, J., Affirming decree. Northern Securities Co. v.

United States 193 U. S. 197. 351-352.

«8 For example, the following colloquy occurred in the House during the debate on passage of the Clayton
Act:

"Mr. Bahton. We had an illustration recently where a big fire insurance company came into the State
where local insurance companies have been doing business, not confined to tlie border of the State, and cut
prices in that immediate locality until we had in three States 40 or 50 local companies put out of business,
and then the price was put back where it was profitable to the company. Might not this same condition
exist where we started a vyholesale house in a State where their territory was confined to the State — might
it not be a reduction of prices for putting that institution out of business?

"Mr. Webb. If the purpose is to wrongfully injure or destroy a competitor, this section will cover such
practice; but insurance companies are not reached, as the Supreme Court has held that their contracts or
policies are not interstate commerce.

"Mr. Barton. Is it not right that they should come within the law?
"Mr. Webb. Yes." 51 Cong. Rec. 9390.
So far as appears, this was the only mention of the insurance cases during the discussions leading to pass-

age of the Clayton Act. And, as in 1890, when the Sherman Act was under consideration, the reference to
these cases showed dissatisfaction with them. See note 45, supra.
" § 29 (b), 41 Stat. 988, 1000.
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The argument that the Sherman Act necessarily invaUdates many state laws

regulating insurance we regard as exaggerated. Few states go so far as to permit
private insurance companies, without state supervision, to agree upon and fix

uniform insurance rates. Cf. Parker v. Brown, 317 U. S. 341, 350-352. No states

authorize combinations of insurance companies to coerce, intimidate, and boycott

competitors and consumers in the manner here alleged, and it cannot be that any
companies have acquired a vested right to engage in such destructive business

practices. 50

Reversed.

Mr. Justice Roberts and Mr. Justice Reed took no part in the consideration

or decision of this case.

5° Whether reliance on earlier statements of this Court in the Paul v. Virginia hne of cases that insurance
is not "commerce" could ever be pleaded as a defense to a criminal prosecution under the Sherman Act is

a question which has been suggested but one it is not necessary to discuss at this time.
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SUPREME COURT OF THE UNITED STATES.

No. 354. — October Term, 1943.

The United States of America,
Appellant,

vs.

South-Eastern Underwriters Asso-

ciation, et al.

On Appeal from the District Court of the

} United States for the Northern District of

Georgia.

[June 5, 1944.]

Mr. Chief Justice Stone, dissenting.

This Court has never doubted, and I do not doubt, that transactions across
state lines which often attend and are incidental to the formation and performance
of an insurance contract, such as the use of facilities for interstate communication
and transportation, are acts of interstate commerce subject to regulation by the
federal government under the commerce clause. Nor do I doubt that the business
of insurance as presently conducted has in many aspects such interstate manifes-
tations and such effects on interstate commerce as may subject it to the appro-
priate exercise of federal power. See Polish Insurance Company v. Labor Board,
No. 226, decided this day.

But such are not the questions now before us. We are not concerned here with
the power of Congress to do what it has not attempted to do, but with the question
whether Congress in enacting the Sherman Act has asserted its power over the
business of insurance.

The questions which the Government has raised, advisedly it would seem (cf-

New York Life Insurance Co. v. Deer Lodge County, 231 U. S. 495, 499), by the
indictment in this case, as it has been interpreted by the District Court below, are
quite different from the question, discussed in the Court's opinion, whether the
incidental use of the facilities of interstate commerce and transportation in the
conduct of the fare insurance business renders the business itself "commerce"
within the meaning of the Sherman Act and the commerce clause. The questions
here are whether the business of entering into contracts in one state, insuring
against the risk of loss by fire of property in others, is itself interstate commerce;
and whether an agreement or conspiracy to fix the premium rates of such contracts
and in other ways to restrict competition in effecting policies of fire insurance,
violates the Sherman Act. The court below has answered "no" to both of these
questions. I think that its answer is right and its judgment should be affirmed,
both on principle and in view of the permanency which should be given to the
construction of the commerce clause and the Sherman Act in this respect, which
has until now been consistently adhered to by all branches of the Government.
The case comes here on direct appeal by the Government from the District

Court's judgment dismissing the indictment. Under the provisions of the Criminal
Appeals Act, 18 U. S. C. § 682, the only questions open for decision here are whether
the District Court's constructions of the commerce clause and of the Sherman Act,
on which it rested its decision, are the correct ones. United States v. Borden Co.,

308 U. S. 188, 193; United States v. Waijne Pump Co., 317 U. S. 200, 208; United
States V. Swift & Co., 318 U. S. 442, 444.

For the particular facts to which the court below applied the Constitution and
the Sherman Act we must look to the indictment as the District Court has con-
strued it. And we must accept that construction, for by the provisions of the Crimi-
nal Appeals Act the District Court's construction of the indictment is reviewable
on appeals not by this Court but by the Circuit Court of Appeals. United States v.

Patten, 226 U. S. 525, 535; United Staies v. Colgate & Co., 250 U. S. 300, 306;
United States v. Borden Co., supra.

The District Court pointed out that the offenses charged by the indictment are
a conspiracy to fix arbitrary and non-competitive premium rates on fire insurance
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sold in several named states, and by means of that conspiracy to restrain and to
monopolize trade and commerce in fire insurance in those states. The court went
on to say:

"To constitute a violation of the Sherman Act, the restraint and monopoly
denounced must be that of interstate trade or commerce, and unless the restraint

and monopoly charged in the indictment be restrained or monopoly in interstate

trade or commerce, the indictment must fall.

"It is not a question here of whether the defendants participated in some inci-

dental way in interstate commerce or used in some instances the facilities of inter-

state commerce but is rather whether the activities complained of as constituting
the business of insurance would themselves constitute interstate trade or commerce,
and whether defendants' method of conducting same amounted to restraint or
monopoly of same. It is not a question as to whether or not Congress had power
to regulate the insurance companies or some phase of their activities, but rather
whether Congress did so by the Sherman Act.

"Persons may be engaged in interstate commerce, yet, if the restraint or monopoly
complained of is not itself a restraint or monopoly of interstate trade or commerce,
they may not be convicted of violation of the Sherman Act. The fact that they
may use the mails and instrumentalities of interstate commerce and communica-
tion, and be subject to Federal regulations relating thereto, would not make appli-

cable the Sherman Act to interstate commerce or to activities which were not
commerce at all.

"The whole case, therefore, depends upon the question as to whether or not the
business of insurance is interstate trade or commerce, and if so, whether the trans-

actions alleged in the indictment constitute interstate commerce."

In short the District Court construed the indictment as charging restraints

not in the incidental use of the mails or other instrumentalities of interstate com-
merce, nor in the insurance of goods moving in interstate commerce, but in the
"business of insurance." And by the "business of insurance" it necessarily meant
the business of writing contracts of insurance, for the indictment charges only
restraints in entering into such contracts, not in their performance, i and the Court
deemed it irrelevant that in the negotiation and performance of the contracts

appellees "may use the mails and instrumentalities of interstate commerce." It

held that that business is not in itself interstate commerce, and that the alleged

conspiracies to restrain and to monopolize that business were not, without more,

in restraint of interstate commerce and consequently were not violations of the

Sherman Act.

This construction of the indictment as confined in its scope to a conspiracy to

fix premium rates and otherwise restrain competition in the business of writing

insurance contracts, and to monopolize that business — a construction requiring

decision of the question whether that business is interstate commerce — is adopted
by the Government. Its brief in this Court states the "questions presented" as

follows

:

"1. Whether the fire insurance business is in commerce.

"2. Whether the fire insurance business is subject to the constitutional power
of Congress to regulate commerce among the several states.

"3. Whether, if so, the Sherman Act is violated by an agreement among fire

insurance companies to fix and maintain arbitrary and non-competitive rates and
to monopohze trade and commerce in fire insurance, in part through boycotts

directed at companies not part of the conspiracy and the agents and purchasers

of insurance who deal with them."

1 It charges an agreement (a) to fix premium rates, (b) to fix commissions paid, (c) to adopt reclassifica-

tions of risks on the basis of which premium rates are fixed, (d) to adhere to standard terms, conditions, and
clauses, in the insurance contract, (e) to withhold reinsurance faciUties from non-members of the South-
Eastern Underwriters' Association, (f) to withdraw from and refuse to enter agencies representing non-
members, (g) to boycott and withhold patronage from purchasers of insurance from non-members, (h) to

disparage the services and facilities of non-members, (i) to establish and maintain rating bureaus to poUce
and maintain these agreements, (j) to establish and maintain boards and groups of agents for the same
purpose. There is no allegation that commissions are paid otherwise than on the entering into of the con-
tracts. The indictment thus charges only restraints in the terms of the insurance contracts and restraints,

by boycotts, in competition in entering into such contracts and in entering into contracts of reinsurance.
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The numerous and unvarying decisions of this Court that "insurance is not
commerce"^ have never denied that acts of interstate commerce may be incidental

to the business of writing and performing contracts of insurance, or that those

incidental acts are subject to the commerce power. Our decisions on this subject

have uniformly rested on the ground that the formation of an insurance contract,

even though it insures against risk of loss to property located in other states or

moving in interstate commerce, is not interstate commerce, and that although the

incidents of interstate communication and transportation which often attend the
formation and performance of an insurance contract are interstate commerce,
they do not serve to render the business of insurance itself interstate commerce.
See Hooper v. California, 155 U. S. 648,- 655; A'^. Y. Life Ins. Co. v. Deer Lodge
County, 231 U. S. 495, 508-9.

If an insurance company in New York executes and delivers, either in that

state or another, a policy insuring the owner of a building in New Jersey against

loss by fire, no act of interstate commerce has occurred. True, if the owner comes
to New York to procure the insurance or after delivery in New York carries the

policy to New Jersey, or the company sends it there by mail or messenger, such
would be acts of interstate commerce. Similarly if the owner pays the premiums
by mail to the company in New York, or the company's New Jersey agent sends
the premiums to New York, or the company in New York sends money to New
Jersey on the occurrence of the loss insured against, acts of interstate commerce
would occur. But the power of the Congress to regulate them is derived, not from
its authority to regulate the business of insurance, but from its power to regulate

interstate communication and transportation. And such incidental use of the
facilities of interstate commerce does not render the insurance business itself

interstate commerce. Nor is the nature of a single insurance transaction or a few
such transactions not involving interstate commerce altered in that regard merely
because their number is multiphed. The power of Congress to regulate interstate

communication and transportation incidental to the insurance business is not any
more or any less because the number of insurance transactions is great or small.

The Congressional power to regulate does not extend to the formation and per-
formance of insurance contracts save only as the latter may affect communication
and transportation which are interstate commerce or may otherwise be found by
Congress to affect transactions of interstate commerce. And even then, such
effects on the commerce as do not involve restraints in competition in the mar-
keting of goods and services are not within the reach of the Sherman Act. That
such are the controlling principles has been fully recognized by this Court in the
numerous cases which have held that the business of insurance is not commerce
or as such subject to the commerce power. See, for example. New York Life Ins.

Co. V. Deer Lodge County, supra, 508'-9.

These principles are not peculiar to insurance contracts. They are equally
applicable to other types of contracts which relate to things or events in other
states than that of their execution, but which do not contain any obligation to
engage in any form of interstate commerce. The parties to them are not engaged
in interstate commerce, for such commerce is not necessarily involved in or pre-
requisite to the formation of such contracts and they do not in their performance
necessarily involve the doing of interstate business. The mere formation of a
contract to sell and deliver cotton or coal or crude rubber is not in itself an inter-

state transaction and does not involve any act of interstate commerce because
cotton, coal and crude rubber are subjects of interstate or foreign commerce, or
because in fact performance of the contract may not be effected without some
precedent or subsequent movement interstate of the commodities sold, or because
there may be incidental use of the facihties of interstate commerce or transporta-
tion in the formation of the contract. Ware & Leland v. Mobile County, 209 U.S.

- E.g., Paul V. Virginia, 8 Wall. 168; Ducat v. Chicago, 10 Wall. 410; Liverpool Insurance Co. ». Massa-
chusetts, 10 Wall. 566; Philadelphia Fire Association v. New York, 119 U. S. 110; Hooper v. California, 155
U. S. 648; Noble v. Mitchell, 164 U. S. 367; Orient Insurance Co. v. Daggs, 172 U. S. 557; New York Life
Insurance Co. v. Cravens, 178 U. S. 389; Nutting v. Massachusetts, 183 U. S. 553; New York Life Ins. Co.
V. Deer Lodge County, 231 U. 8. 495; Northwestern Mutual Life Ins. Co. v. Wisconsin, 247 U. S. 132; Na-
tional Insurance Co. v. Wanberg, 260 U. S. 71; Bothwell v. Buckbee, Meers Co.. 275 U. S. 274. See also
Doyle V. Continental Ins. Co., 94 U. S. 535, overruled on other grounds by Terral v. Burke Const. Co., 257
U. S. 529.
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405, 411-13; Western Live Stock Co. v. Bureau of Internal Revenue, 303 U. S. 250,
253. Compare Dahnke-Walker Co. v. Bondurant, 257 U. S. 282, 292. That the
principle underlying that conclusion is the same as that underlying the decisions

of this Court that the business of insurance is not interstate commerce, has been
repeatedly recognized and affirmed. Paul v. Virginia, 8 Wall. 168, 183; Hooper v.

California, 155 U. S. 648, 654; Ware & Leland v. Mobile County, supra, 411; Engel
V. O'Malley, 219 U. S. 128, 139; New York Life his. Co. v. Deer Lodge County, supra,
511-12; Blumenstock Bros. v. Curtis Pub. Co., 252 U. S. 436, 443; Hill v. Wallace,

259 U. S. 44, 69; Chicago Board of Trade v. Olson, 262 U. S. 1, 32-3; Moore v. New
York Cotton Exchange, 270 U. S. 593, 604; Western Livestock Co. v. Bureau of Internal

Revenue, supra; and see Hopkins v. United States, 171 U. S. 578, 588-9, 602.

The conclusion that the business of writing insurance is not interstate commerce
could not rightly be otherwise unless we were to depart from the universally ac-

cepted view that the act of making any contract which does not stipulate for the
performance of an act or transaction of interstate conamerce is not in itself inter-

state commerce. And this has been held to be true even though the contract be
effected by exchange of communications across state lines, see New York Life Ins.

Co. V. Cravens, 178 U. S. 389, 400; Ware & Leland v. Mobile County, supra; New
York Life Ins. Co. v. Deer Lodge County, supra 509, a point which need not be con-
sidered here for the indictment makes no charge that the policies written by appel-
lees are thus effected, but alleges only that they are "sold" by the defendants in

certain named states.

Undoubtedly contracts so entered into for the sale of commodities which move in

interstate commerce may become the implements for restraints in marketing those
commodities, and when so used may for that reason be within the Sherman Act,
see Northern Securities Co. v. United States, 193 U. S. 197, 334, 338; United States v.

Patten, supra, 543-4; Standard Oil Co. v. United States, 283 U. S. 163, 168-9. Com-
pare Thames & Mersey Ins. Co. v. United States, 237 U. S. 19. But it is quite another
matter to say that the contracts are themselves interstate commerce or that re-

straints in competition as to their terms or conditions are within the Sherman
Act, in the absence of a showing that the purpose or effect is to restrain competition
in the marketing of the goods or services to which the contracts relate. Compare
Hill V. Wallace, supra, 69, with Chicago Board of Trade v. Olsen, supra, 31-3; Blu-
menstock Bros. V. Curtis Pub. Co., supra, with Farmers' Guide Co. v. Prairie Co.,

293 U. S. 268; Moore v. New York Cotton Exchange, supra, with United States v.

Patten, supra.

In this respect insurance contracts do not in point of law stand on any different

footing as regards the Sherman Act. If contracts of insurance are in fact made the
instruments of restraint in the marketing of goods and services in or affecting inter-

state commerce, they are not beyond the reach of the Sherman Act more than
contracts for the sale of commodities, — contracts which, not in themselves inter-

state commerce, may nevertheless be used as the means of its restraint. But since

trade in articles of commerce is not the subject matter of contracts of insurance, it

is evident that not only is the writing of insurance policies not interstate commerce
but there is little scope for their use in restraining competition in the marketing
of goods and services in or affecting the commerce.
The contract of insurance makes no stipulation for the sale or delivery of com-

modities in interstate commerce or for any other interstate transaction. It pro\ddes

only for the payment of a sum of money in the event of the loss insured against and
it is no necessary consequence of the alleged restraints on competition in fixing

premiums, that interstate commerce will be restrained. We have no occasion to

consider the argument which the court below rejected, that the indictment charges

that the conspiracy to fix premiums adversely affects interstate commerce because
in some instances the commodities insured move across state lines, or because in-

terstate communication and transportation are in some instances incidental to the

business of issuing insurance contracts. This is so both because, as we have said,

we are bound by the District Court's construction of the indictment, and, more
importantly, because such effects on interstate commerce, as will presently appear,

are not within the reach of the Sherman Act.

The conclusion seems inescapable that the formation of insurance contracts, like

many others, and the business of so doing, is not, without more, commerce within
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the protection of the commerce clause of the Constitution and thereby, in large

measure, excluded from state control and regulation. See Hooper v. California,

supra, 655; New York Life Insurance Co. v. Deer Lodge County, supra. This con-

clusion seems, upon analysis, not only correct on principle and in complete harmony
with the um'form rulings by which this Court has held that the formation of all

types of contract which do not stipulate for the performance of acts of interstate

commerce, are likewise not interstate commerce, but it has the support of an un-
broken line of decisions of this Court beginning with Paul v. Virginia, seventy-

five years ago, and extending down to the present time. In 1913 this Court was
asked, on elaborate briefs and arguments, such as are now addressed to us, to over-

rule Paul V. Virginia, supra, and the many cases which have followed it. New York

Life Insurance Co. v. Deer Lodge County, supra. See also New York Life Insurance

Co. V. Cravens, supra. In the Deer Lodge case the mode of conducting the insurance

business was almost identical with that alleged here (231 U. S. at 499-500) ; it was
strenuously urged, as here, that by reason of the great size of insurance companies
"modern life insurance had taken on essentially a national and international char-

acter" (231 U. S. at 507); and, as here, that the use of the mails incident to the

formation of the contract and the interstate transmission of premiums and the

proceeds of the pohcies "constitute 'a current of commerce among the states'
"

(231 U. S. at 509). All these arguments were rejected, and the business of insurance

was held not to be interstate commerce, on the grounds which we have stated and
think valid — but which the Government's brief and the opinion of the Court in

this case have failed to notice.

If the business of entering into insurance contracts is not interstate commerce,
it seems plain that agreements to fix premium rates, or other restraints on competi-
tion in entering into such contracts, are not violations of the Sherman Act. As we
have often had occasion to point out, the restraints prohibited by the Sherman Act
are of competition in the marketing of goods or services whenever the competition

occurs in or affects interstate commerce in those goods or services. See Apex
Hosiery Co. v. Leader, 310 U. S. 469, 495-501, and cases cited. The contract of

insurance does not undertake to supply or market goods or services and there is no
suggestion that policies of insurance when issued are articles of commerce or that

after their issue they are sold in the market as such, or, if they were, that the forma-
tion of the contract would itself be interstate commerce. See Hooper v. California,

supra; New York Life Ins. Co. v. Deer Lodge County, supra, 510; cf. Ware & Leland

v. Mobile County, supra; Moore v. New York Cotton Exchange, supra.

No more does the performance of an insurance contract involving the payment
of premiums by the insured and the payment of losses by the insurer involve the

marketing of goods or services. The indictment here, as the District Court pointed

out, charges restraints on competition in fixing the terms and conditions of insur-

ance contracts. And even if we assume, although the District Court did not men-
tion it, that the indictment also charges restraints on the performance of such con-

tracts, it is plain that such restraints on the performance as well as the formation
of the contracts cannot operate as restraints on competition in the marketing of

goods or services. Such restraints are not within the purview of the Sherman Act.

Compare Federal Club v. National League, 259 U. S. 200, 209 ; United Mine Workers
V. Coronado Co., 259 U. S. 344, 410-411; Blumenstock Bros. v. Curtis Pub. Co.,

supra; More v. New York Cotton Exchange, supra. The practice of law is not com-
merce, nor, at least outside the District of Columbia, is it subject to the Sherman
Act, and it does not become so because a law firm attracts chents from without the

state or sends its members or juniors to other states to argue cases, or because its

chents use the interstate mails to pay their fees. Federal Club v. National League,

supra.

It would be strange, indeed, if Congress, in adopting the Sherman Act in 1890,

more than twenty years after this Court had supposedly settled the question, had
considered that the business of insurance was interstate commerce or had con-

templated that the Sherman Act was to apply to it. Nothing in its legislative

history suggests that it was intended to apply to the business of insurance.^ The

' The decisions of this Court that the negotiation of a contract between citizens of different states is not
interstate commerce were known to and accepted by Congress. In the course of the debates in the Senate
on the original bill introduced by Senator Sherman, Senator Turpie, discussing the extent of the federal
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legislative materials indicate that Congress was primarily concerned with restraints
of competition in the marketing of goods sold in interstate commerce, which were
clearly within the federal commerce power.^ And while the Act is not Umited to
restraints of commerce in physical goods, see, e. g., Atlcmtic Cleaners and Dyers v.
United States, 286 U. S. 427, there is no reason to suppose that Congress intended
the Act to apply to matters in which, under prevailing decisions of this Court,
commerce was not involved. On the contrary the House committee, in reporting
the bill which was adopted without change, declared: "No attempt is made to
invade the legislative authority of the several States or even to occupy doubtful
grounds. No system of laws can be dev'sed by Congress alone which would effectu-
ally protect the people of the United States against the evils and oppression of
trusts and monopolies. Congress has no authority to deal, generally, with the sub-
ject within the States, and the States have no authority to legislate in respect of
commerce between the several States or with foreign nations. "s

In 1904 and again in 1905 President Roosevelt urged "that the Congress carefully
consider whether the power of the Bureau of Corporations cannot constitutionally
be extended to cover interstate transactions in insurance." ^ The American Bar
Association, executives of .leading insurance companies, and others joined in the
request. 7 Numerous bills providing for federal regulation of various aspects of the
insurance business were introduced between 1902 and 1906^ but the judiciary com-
mittees of both House and Senate concluded that the regulation of the business of
marine, fire and life insurance was beyond Congressional power. Sen. Rep. No
4406, 59th Cong.,_ 1st Sess.; H. R. Rep. No. 2491, 59th Cong., 1st Sess., 12-25.'

The House committee stated that "the question as to whether or not insurance is

commerce has passed beyond the realm of argument, because the Supreme Court
of the United States has said many times for a great number of years that insur-
ance is not commerce." (p. IS.y

commerce power, stated, "I recollect one judicial decision upon this subject very definitely. The Supreme
Court has decided that insurance is not commerce. . .

." 21 Cong. Rec. 2556. During subsequent debates
on that bill Senator Hoar, who later took charge of the revised bill reported by the Judiciary Committee
and ultimately enacted, 21 Cong. Rec. 3145 et seq., denied the existence of federal substantive power, under
the commerce clause or article III, § 2, over contracts between citizens of different states, asserting that
Senat9r Sherman's bill could be supported only as a regulation of the "importation, transportation, or sale
of articles. . .

." 21 Cong. Rec. 2567. See also the statements of Senator Eustis at 21 Cong. Rec. 2646,

4 See Senator Sherman's original bill, S. 3445, 50th Cong., S. 1, 51st Cong., and his statement at 21 Cong.
Rec. 2562. Texts of the bill throughout its various amendments are set out in Bills and Debates Relating
to Trusts, Sen. Doc. No. 147, 57th Cong., 2nd Sess. (1903).

5 H. R. Rep. No. 1707, 51st Cong., 1st Sess., p. 1. See also the statement on the floor of the House by
Mr. Culberson, in charge of the bill, "There is no attempt to exercise any doubtful authority on this subject,
but the bill is confined strictly and alone to subjects over which, confessedly, there is no question about the
legislative power of Congress. . .

." 21 Cong. Rec. 4089. And see the statement of Senator Edmunds, chair-
man of the Senate Judiciary Committee which reported out the bill in the form in which it passed, that in
drafting that bill the committee thought that "we would frame a bill that should be clearly within our con-
stitutional power, that we would make its definition out of terms that were well known to the law already,
and would leave it to the courts in the first instance to say how far they could carry it or its particular
definitions as applicable to each particular case as the occasion might arise." 21 Cong. Rec. 3148. Similarly
Senator Hoar, a member of that committee who with Senator Edmunds was in charge of the bill, stated
"Now we are dealing with an offense against interstate or international commerce, which the State cannot
regulate by penal enactment, and we find the United States without any common law. The great thing
that this bill does, except affording a remedy, is to extend the common-law principles, which protected fair
competition in trade in old times in England, to international and interstate commerce in the United States

"

21 Cong. Rec. 3152.
c Messages of the Presidents 6901, 6986-7. See the Report of the Commissioner of Corporations, 1905,

p. 5, urging that Congress "so legislate upon the subject as to afford an opportunity to present to the
Supreme Court the question whether insurance as now conducted is interstate commerce, and hence sub-
ject to Federal regulation."

See also Sen. Doc. No. 333, 59th Cong., 1st Sess. (1906), for a message of President Roosevelt proposing
an insurance code for the District of Columbia and enclosing a report of a convention of State officers called
by him to investigate wrongful insurance methods.

' See, e.g., 29 American Bar Association Reports 538 (1906) ; 24 Annals of American Academy of Pohtical
and Social Sciences (1904) 69, 78-83; 26 Id. (1905) 681; Dryden, An Address on the Regulation of Insurance
by Congress (1904); 1 Moody's Magazine (1905-6) 271 et seq.; 38 American Law Review (1904) 181.

8H. R. 7054, 58th Cong., 2d Sess. (1903); H. R. 13791, 58th Cong., 2d Sess. (1904); H. R. 16274 58th
Cong., 3d Sess. (1904); S. 7277, 58th Cong., 3d Sess. (1905); H. R. 15092, 59th Cong., 1st Sess. (1906)-
H. Res. No. 417, 59th Cong., 1st Sess. (1906). See footnote 9 infra. See also S. 1743, 56th Cong., 1st Sess.
(1899).

9 Compare the debates in the House on the bill, S. 569, to establish a Department of Commerce and
Labor. As reported by the House Committee on Interstate and Foreign Commerce § 6 of the Isill provided
for the creation of a bureau of insurance to "exercise such control as may be provided by law" over insur-
ance companies and to "foster, promote, and develop" the insurance lausiness by collecting and compiling
statistics. H. R. Rep. No. 2970, 57th Cong., 2d Sess., 12, 15. After extended debate, in which the provison
was objected to for want of power in the federal government to regulate the insurance business and as a
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And when in 1914, one year after the decision in New York Life Insurance Co.

V. Deer Lodge County, supra, Congress by the Clayton Act, 38 Stat. 730, amended

the Sherman Act and defined the term "commerce" as used in that Act, it gave no

indication that it questioned or desired this Court to overrule the decision of the

Deer Lodge case and those preceding it. On the contrary Mr. Webb, who was in

charge of the bill in the House of Representatives, stated that "insurance companies

are not reached as the Supreme Court has held that their contracts or pohcies are

not interstate commerce." 51 Cong. Rec. 9390.1"

This Court, throughout the seventy-five years since the decision of Paul v.

Virginia, has adhered to the view that the business of insurance is not interstate

commerce." Such has ever since been the practical construction by the other

branches of the Government of the application to insurance of the commerce clause

and the Sherman Act. Long continued practical construction of the Constitution

or a statute is of persuasive force in determining its meaning and proper applica-

tion. Pocket Veto Case, 279 U. S. 655, 688-90; Trade Commission v. Bunte Bros.,

312 U. S. 349, 351-2; United States v. Cooper Corp., 312 U. S. 600, 613-4. It is

significant that in the fifty years since the enactment of the Sherman Act the Gov-

ernment has not until now sought to apply it to the business of insurance,i2 and

that Congress has continued to regard insurance as not constituting interstate

commerce. Although often asked to do so it has repeatedly declined to pass legis-

lation regulating the insurance business and to sponsor constitutional amendments

subjecting it to Congressional control. i^

The decision now rendered repudiates this long continued and consistent con-

struction of the commerce clause and the Sherman Act. We do not say that that

is in itself a sufficient ground for declining to join in the Court's decision. This

Court has never committed itself to any rule or pohcy that it will not "bow to the

lessons of experience and the force of better reasoning" by overruling a mistaken

precedent. See cases collected in Justice Brandeis's dissenting opinion in Burnet

V. Coronado Oil & Gas Co., 285 U. S. 393, 406-9, notes 1-4, and in Smith v. All-

threat to the continuance of existing state regulation, 36 Cong. Rec. 868-9, 872-3, 908-11, 919-21, and in

which it was insisted by proponents of the bill, as now, that insurance is commerce, 36 Cong. Rec. 876-7,

amendments to strike all reference to insurance from the bill were adopted. 36 Cong. Rec. 911, 921. A pro-

posed amendment to prohibit the use of the mails by insurance companies doing business in violation of

state law was likewise defeated. 36 Cong. Rec. 922-3. The conference committee then mserted the provi-

sion, adopted as § 6 of the Act, 32 Stat. 828, authorizing the Bureau of Corporations to compile and publish

useful information concerning corporations doing business in the United States and engaged in interstate

or foreign commerce, "including corporations engaged in insurance." Upon a,ssurances that this section

"simply authorizes information being secured" and that "there is nothing in this measure that contravenes

the votes of the House on that subject," 36 Cong. Rec. 2008, the conference report was adopted. The insur-

ance provisions were not in the bill as it had originally passed the Senate, and the conference report was

adopted by that body without debate. 36 Cong. Rec. 1990, 2035-6. ,,..•
The Commissioner of Corporations made a study of state legislation, but reported that in view of the

decisions of the Supreme Court I have not felt warranted in trying to assume jurisdiction over insurance

companies for the purpose of investigation." Report of the Commissioner of Corporations, 1905, p. 5; see

Report of the Commissioner of Corporations, 1904, pp. 29-33; Report of the Secretary of Commerce and
Labor, 1903, p. 26.

i" Mr. Webb's statement was made in answer to an inquiry by Mr. Barton as to whether the proposed

section 2 of the Clayton Act would render illegal certain practices if engaged in by wholesalers, in the course

of which Mr. Barton referred to an instance of such practices committed by insurance companies. The
colloquy continued:

-^i • ^, , o
"Mr. Barton. It is not right that they should come within the lawf

Mr. Webb. Yes." . , j , • ^u ^ i.

Assuming that Mr. Webb's answer related .to insurance compames, and expressed a desire that such com-

panies should be included within the prohibitions of the Sherman and Clayton Acts, but were not, nothing

was done to amend those Acts so as to carry out that desire or which would require this Court to re-examine

the scope of federal power over insurance.

11 For cases arising under the Anti-Trust laws in which this Court has so stated see Hopkins v. United

States 171 U S. 578, 602; Blumenstock Bros. v. Curtis Publishing Co., 252 U. S. 436, 443; Federal Club v.

National League, 259 U. S. 200, 209; Standard Oil Co. v. United States, 283 U. S. 163, 168-9; and see North-

ern Securities Co. v. United States, 193 U. S. 197, 372, 377 (dissenting opinion). See also Umted Mme
Workers v Coronado Coal Co., 259 U. S. 344, 410; United Leather Workers v. Herkert & Co., 265 U. S.

457, 470-71, relying on Ware and Leland v. Mobile County, 209 U. S. 405, a case applying the insurance rule

to cotton futures contracts not calling for interstate shipment or dehvery.

12 One private suit was brought in the District of Columbia to enjoin rate-fixing by an underwriters' asso-

ciation- the suit was dismissed on the ground that insurance was not commerce. Lown v. Underwriters'

Ass'n, Sup. Ct. D. C. June 23, 1915, reported in 6 Federal Anti-Trust Decisions 1048.
^^ . ^ ^

Over 252 criminal prosecutions and 272 suits at equity have been instituted by the Umted States under

the Sherman Act, Hamilton, Antitrust in Action, Monograph No. 16, prepared for the Temporary National

Economic Committee (1940) 76, 78, and over 103 private actions have been brought, Note, 49 Yale L. J.

284, 296 (1939).

1' In addition to the bills at note 7, supra, see H. J. Res. 31, 60th Cong., 1st Sess. (1907); S. J. Res. 103 ,

63rd Cong., 2d Sess. (1914); H. J. Res. 194, 63rd Cong., 2d Sess. (1914); S. J. Res. 58, 64th Cong., 1st Sess

(1915)' S. J. Res. 51, 73rd Cong., 1st Sess. (1933), all proposing constitutional amendments.
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Wright, No. 51, decided April 3, 1944, note 10. This is especially the case when the
meaning of the Constitution is at issue and a mistaken construction is one which
cannot be corrected by legislative action.

To give blind adherence to a rule or policy that no decision of this Court is to be
overruled would be itself to overrule many decisions of the Court which do not
accept that vicAv. But the rule of stare decisis embodies a wise policy because it is

often more important that a rule of law be settled than that it be settled right.

This is especially so where as here, Congress is not without regulatory power.
Cf. Penn Dairies v. Milk Control Comm'n, 318 U. S. 261, 271, 275. The question
then is not whether an earlier decision should ever be overruled, but whether a
particular decision ought to be. And before overruling a precedent in any case it

is the duty of the Court to make certain that more harm will not be done in rejecting
than in retaining a rule of even dubious validity. Compare Helvering v. Griffiths

318 U. S. 371, 400-4.

From what has been said it seems plain that our decisions that the business of

insurance is not commerce are not unsound in principle, and involve no incon-
sistency or lack of harmony with accepted doctrine. They place no field of activity
beyond the control of both the national and state governments as did Hammer v.

Dagenhart, 247 U. S. 251, overruled three years ago by a unanimous Court in United
States V. Darby, 312 U. S. 100, 117. On the contrary the ruling that insurance is

not commerce, and is therefore unaffected by the restrictions which the commerce
clause imposes on state legislation, removed the most serious obstacle to regulation
of that business by the states. Through their plenary power over domestic and
foreign corporations which are not engaged in interstate commerce, the states have
developed extensive and effective systems of regulation of the insurance business,

often solving regulatory problems of a local character with which it would be im-
practical or difficult for Congress to deal through the exercise of the commerce
power. And in view of the broad powers of the federal government to regulate
matters which, though not themselves commerce, nevertheless affect interstate

commerce, Wickard v. Filburn, 317 U. S. Ill; Polish Insurance Co. v. Labor Board,
supra, there can be do doubt of the power of Congress if it so desires to regulate
many aspects of the insurance business mentioned in this indictment.
But the immediate and only practical effect of the decision now rendered is to

withdraw from the states, in large measure, the regulation of insurance and to con-
fer it on the national government, which has adopted no legislative pohcy and
evolved no scheme of regulation with respect to the business of insurance. Congress
having taken no action, the present decision substitutes, for the varied and detailed

state regulation developed over a period of years, the hmited aim and indefinite

command of the Sherman Act for the suppression of restraints on competition in

the marketing of goods and services in or affecting interstate commerce, to be
apphed by the courts to the insurance business as best they may.

In the years since this Court's pronouncement that insurance is not commerce
came to be regarded as settled constitutional doctrine, vast efforts have gone into

the development of schemes of state regulation and into the organization of the
insurance business in conformity to such regulatory requirements. Vast amounts
of capital have been invested in the business in reliance on the permanence of

the existing system of state regulation. How far that system is now supplanted is

not, and in the nature of things could not well be, explained in the Court's opinion.

The Government admits that statutes of at least five states will be invalidated by
the decision as in conflict with the Sherman Act, and the argument in this Court
reveals serious doubt whether many others may not also be inconsistent with that
Act. The extent to which still other state statutes will now be invahdated as in

conflict with the commerce clause has not been explored in any detail in the briefs

and argument or in the Court's opinion.

Certainly there cannot but be serious doubt as to the validity of state taxes

which may now be thought to discriminate against the interstate commerce, cf.

Philadelphia Fire Association v. New York, 119 U. S. 110; or the extent to which
conditions may be imposed on the right of insurance companies to do business

within a state; or in general the extent to which the state may regulate whatever
aspects of the business are now for the first time to be regarded as interstate com-
merce. While this Court no longer adheres to the inflexible rule that a state cannot
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in some measure regulate interstate commerce, the application of the test presently

applied requires "a consideration of all the relevant facts and circumstances" in

order to determine whether the matter is an appropriate one for local regulation

and whether the regulation does not unduly burden interstate commerce, Parker v.

Brown, 317 U. S. 341, 362— a determination which can only be made upon a
case-to-case basis. Only time and costly experience can give the answers.

Congress made the choice against so drastic a change when in 1906 it rejected

the proposals to assume national control over the insurance business. The report

of the House Committee on the Judiciary pointed out that "all of the evils and
wrongs complained of are subject to the exclusive regulation of State legislative

power" and added: "assuming that Congress declares that insurance is commerce
and the Supreme Court holds the legislation constitutional, how much could
Congress regulate, and what effect would such legislation have? It would disturb

the very substructure of government by precipitating a violent conflict between
the police power of the States and the power of Congress to regulate interstate

commerce. To uphold the Federal power would be to extinguish the poUce power
of the State by the legislation of Congress. In other words, Congress would admit
corporations into the respective States and have the entire regulating power."
H. R. Rep. No. 2491, 59th Cong., 1st Sess., 13, 15-16. See id. 18.

Had Congress chosen to legislate for such parts of the insurance business as could
be found to affect interstate commerce, whether by making the Sherman Act
applicable to them or by regulation in some other form, it could have resolved many
of these questions of conflict between federal and state regulation. But this Court
can decide only the questions before it in particular cases. Its action in now over-

turning the precedents of seventy-five years governing a business of such volume
and of such wide ramifications, cannot fail to be the occasion for loosing a flood

of litigation and of legislation, state and national, in order to establish a new bound-
ary between state and national power, raising questions which cannot be answered
for years to come, during which a great business and the regulatory officers of every
state must be harassed by all the doubts and difficulties inseparable from a reahgn-
ment of the distribution of power in our federal system. These considerations might
well stay a reversal of long estabhshed doctrine which promises so little of advantage
and so much of harm. For me these considerations are controUing.

The judgment should be affirmed.
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Appellant,

vs.

outh-Eastern Undei-writers Asso-
ciation, et al.

Appeal from the District Court of the United
States for the Northern District of Georgia.

[June 5, 1944.]

Mr. Justice Frankfurter.

I join in the opinion of the Chief Justice.

The relations of the insurance business to national commerce and finance, I have
no doubt, afford constitutional authority for appropriate regulation by Congress
of the business of insurance, certainly not to a less extent than Congressional

regulation touching agriculture. See, e. g., Smith v. Kansas City Title Co., 255 U. S.

180; Wickard v. Filburn, 317 U. S. 111. But the opinion of the Chief Justice leaves

me equally without doubt that by the enactment of the Sherman Act in 1890,

Congress did not mean to disregard the then accepted conception of the consti-

tutional basis for the regulation of the insurance business. And the evidence is

overwhelming that the inapplicability of the Sherman Act, in its contemporaneous
setting, to insurance transactions such as those charged by this indictment has been
confirmed and not modified by Congressional attitude and action in the intervening

fifty years. There is no Congressional warrant therefore for bringing about the

far-reaching dislocations which the opinions of the Chief Justice and Mr. Justice

Jackson adumbrate.
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SUPREME COURT OF THE UNITED STATES.

No. 354. — October Term, 1943.

The United States of America, "l

Appellant, i On Appeal from the District Court of the
vs. / United States for the Northern District of

South-Eastern Underwriters Asso- Georgia',

ciation, et al. J

[June 5, 1944.]

Mr. Justice Jackson, dissenting in part.

I

The historical development of pubHc regulation of insurance underwriting in this

country has created a dilemma which confronts this Court today. It demonstrates
that "The life of the law has not been logic: it has been experience."

For one hundred fifty years Congress never has undertaken to regulate the busi-

ness of insurance. Therefore to give the public any protection against abuses to
which that business is peculiarly susceptible the states have had to regulate it.

Since 1851 the several states, spurred by necessity and with acquiescence of every
branch of the Federal Government, have been building up systems of regulation to
discharge this duty toward their inhabitants.!

There never was doubt of the right of a state to regulate the business of its

domestic companies done within the home state. The foreign corporation was the
problem. Such insurance interests resisted state regulation and brought a series of

cases to this Court. The companies sought to disable the states from regulating
them by arguing that insurance business is interstate commerce, an argument
almost identical with that now made by the Government.^ The foreign companies
thus sought to vest insurance control exclusively in Congress and to deprive every
state of power to exclude them, to regulate them, or to tax them for the privilege

of doing business.

The practical and ultimate choice that faced this Court was to say either that
insurance was subject to state regulation or that it was subject to no existing regu-
lation at all. The Court consistently sustained the right of the states to represent
the public interest in this enterprise. It did so, wisely or unwisely, by resort to the
doctrine that insurance is not commerce and hence is unaffected by the grant of

power to Congress to regulate commerce among the several states. Each state thus
was left free to exclude foreign insurance companies altogether or to admit them to

do business on such conditions as it saw fit to impose. The whole structure of in-

surance regulation and taxation as it exists today has been built upon this assump-
tion.3

The doctrine that insurance business is not commerce always has been criticized

as unrealistic, illogical, and inconsistent with other holdings of the Court. I am
unable to make any satisfactory distinction between insurance business as now
conducted and other transactions that are held to constitute interstate commerce.^
Were we considering the question for the first time and writing upon a clean slate,

I would have no misgivings about holding that insurance business is commerce

1 Insurance commissions were established by New Hampshire in 1851, (N. H. Laws 1851, c 1111); by
Massachusetts in 1852 (Mass. Laws 1852, c 231); by Rhode Island in 1855 (R. I. Laws, October 1854,
p. 17, § 17). By 1890, when the Sherman Act became law, seventeen states had estabhshed supervisory
authorities. Patterson, The Insurance Commissioner in the United States (1927) p. 536,. n. 62.

2 See particularly argument of New York Life Insurance Company in New York Life Ins. Co. v. Deer
Lodge County, 231 U. S. 495, 496 (1913), and that for Paul in Paul v. Virginia, 8 Wall. 168 (1868).

3 Paul V. Virginia 8 Wall. 168, 183 (1868) ; Hooper v. Cahfornia, 155 U. S. 648, 655 (1895) ; Noble v. Mitchell,
164 U. S. 367, 370 (1896); New York Life Insurance Company v. Cravens, 178 U. S. 389, 401 (1900); New
York Life Insurance Co. v. Deer Lodge County, 231 U. S. 495 (1913); Bothwell v. Buckbee, Mears Co., 275
U. S. 274; Ducat v. Chicago, 10 Wall. 410; Liverpool Insurance Co. v. Massachusetts, 10 Wall. 566; Phila-
delphia Fire Association v. New York, 119 U. S. 110; Nutting v. Massachusetts, 183 U. S. 553; North-
western Mutual Life Insurance Co. v. Wisconsin, 247 U. S. 132.

* E.g., Champion v. Ames, 188 U. S. 321 (lottery tickets) ; Electric Bond & Share Co. v. S. E. C, 303 U. S.
419 (holding companies).
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and where conducted across state lines is interstate commerce and therefore that
congressional power to regulate prevails over that of the states. I have little doubt
that if the present trend continues federal regulation eventually will supersede
that of the states.

The question therefore for me settles down to this: What role ought the judiciary

to play in reversing the trend of history and setting the nation's feet on a new path
of policy? To answer this I would consider what choices we have in the matter.

II.

The Government claims, and we must approve or reject the claim, that the anti-

trust laws constitute an exercise of congressional power which reaches the insur-

ance business. That might be true on either of two different bases. The practical

as well as the theoretical difference is substantial, as this case will show.
1. If an activity is held to be interstate commerce, Congress has paramount

regulatory power. If it acts at all in relation to such a subject, it often has been held

that it has "occupied the field" to the exclusion of the states, that the federal

legislation defines the full measure of regulation and outside of it the activity is

to be free. 5 This Court now is not fully agreed as to the effects of the Commerce
Clause on state power,^ but at least the Court always has considered that if an
activitjr is held to be interstate in character a state may not exclude, burden, or

obstruct it,^ nor impose a license tax on the privilege of carrying it on within the

state. 8 The holding of the Court in this case brings insurance within this line of

decisions restricting state power.
2. Although an activity is held not to be commerce or not to be interstate in

character. Congress nevertheless may reach it to prohibit specific activities in its

conduct that substantially burden or restrain interstate commerce. Wickard v.

Filburn, 317 U. S. 111. When this power is exercised by Congress, it impairs state

regulation only in so far as it actually conflicts with the federal regulation. Terminal

Railroad Association v. Brotherhood of Railroad Trainmen, 318 U. S. 1. This con-

gressional power to reach activities that are not interstate commerce interferes

with state power only in a milder, narrower, and more specific way.
Instead of overruling our repeated decisions that insurance is not commerce,

the Court could apply to this case the principle that even if it is not commerce the

antitrust laws prohibit its manipulation to restrain interstate commerce, just as

we hold that the National Labor Relations Act prohibits insurance companies, even

if not in com^merce, from engaging in unfair labor practices which affect commerce.
Polish Alliance v. N. L. R. B., decided today. This would require the Government
to show that any acts it sought to punish affect something more than insurance

and substantially affect interstate transportation or interstate commerce in some
commodity. Whatever problems of reconciliation between state and federal author-

ity this would present — and it would not avoid them all— it would leave the

basis of state regulation unimpaired.
The principles of decision that I would apply to this case are neither novel nor

complicated and may be shortly put

:

1. As a matter of fact, modern insurance business, as usually conducted, is com-
merce; and where it is conducted across state lines, it is in fact interstate commerce.

2. In contemplation of law, however, insurance has acquired an estabhshed

doctrinal status not based on present-day facts. For constitutional purposes a

fiction has been established, and long acted upon by the Court, the states, and the

Congress, that insurance is not commerce.
3. So long as Congress acquiesces, this Court should adhere to this carefully

considered and frequently reiterated rule which sustains the traditional regulation

and taxation of insurance companies by the states.

4. Any enactment by Congress either of partial or of comprehensive regulations

of the insurance business would come to us with the most forceful presumption

of constitutional validity. The fiction that insurance is not commerce could not

6 E.g., Pennsylvania R. R. Co. v. Public Service Comm., 250 U. S. 566.

6 McCarroll v. Dixie Greyhound Lines, Inc., 309 U. S. 176; Duckworth v. Arkansas, 314 U. S. 390.

^ Furst v. Brewster, 282 U. S. 493, and cases cited.

8 Alpha Portland Cement Co. v. Massachusetts, 268 U. S. 203; Cudahy Packing Co. v. Hinkle, 278 U. S.

460.
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be sustained against such a presumption, for resort to the facts would support
the presumption in favor of the congressional action. The fiction therefore must
yield to congressional action and continues only at the sufferance of Congress.

5. Congress also may, without exerting its full regulatory powers over the sub-
ject, and without challenging the basis or supplanting the details of state regula-
tion, enact prohibitions of any acts in pursuit of the insurance business which
substantially affect or unduly burden or restrain interstate commerce.

6. The antitrust laws should be construed to reach the business of insurance
and those who are engaged in it only under the latter congressional power. This
does not require a change in the doctrine that insurance is not commerce. The
statute as thus construed would authorize prosecution of all combinations in the
course of insurance business to commit acts not required or authorized by state

law, such as intimidation, disparagement, or coercion, if they unreasonably re-

strain interstate commerce in commodities or interstate transportation. ^ It would
leave state regulation intact.

III.

The majority of the sitting Justices insist that we follow the more drastic course.
Abstract logic may support them, but the common sense and wisdom of the situa-

tion seem opposed. It may be said that practical consequences are no concern of a
court, that it should confine itself to legal theory. Of course, in cases where a
constitutional provision or a congressional statute is clear and mandatory, its

wisdom is not for us. But the Court now is not following, it is overruling, an un-
equivocal line of authority reaching over many years. We are not sustaining an
act of Congress against attack on its constitutionality, we are making unprece-
dented use of the Act to strike down the constitutional basis of state regulation.
I think we not only are free, but are duty bound, to consider practical consequences
of such a revision of constitutional theory. This Court only recently recognized
that certain former decisions as to the dividing hne between state and federal
power were illogical and theoretically wrong, but at the same time it announced
that it would adhere to them because both governments had accommodated the
structure of their laws to the error. Davis v. Deipartment of Labor, 317 U. S. 249,
255. It seemed a common-sense course to follow then, and I think similar con-
siderations should restrain us from following a contrary and destructive course now.
The states began nearly a century ago to regulate insurance, and state regulation,

while no doubt of uneven quality, today is a successful going concern. Several
of the states, where the greatest volume of business is transacted, have rigorous
and enhghtened legislation, with enforcement and supervision in the hands of
experienced and competent officials. Such state departments, through trial and
error, have accumulated that body of institutional experience and wisdom so in-

dispensable to good administration. The Court's decision at very least will require
an extensive overhauling of state legislation relating to taxation and supervision.
The whole legal basis will have to be reconsidered. What will be irretrievably
lost and what may be salvaged no one now can say, and it will take a generation
of litigation to determine. Certainly the states lose very important controls and
very considerable revenues.i"

The recklessness of such a course is emphasized when we consider that Congress
has not one line of legislation deliberately designed to take over federal respon-
sibility for this important and complicated enterprise.!! There is no federal de-
partment or personnel with national experience in the subject on which Congress
can call for counsel in framing regulatory legislation. A poorer time to thrust upon
Congress the necessity for framing a plan for nationalization of insurance control
would be hard to find.

' The Government contends that at least Count One of the present indictment conforms to this inter-
pretation of the antitrust laws. Under the Criminal Appeals Act we have no jurisdiction to construe or re-
construe the indictment. My view would require remand to the District Court or the Circuit Court of
Appeals for consideration in the light of our opinion.

i"In 1943, gross premiums taxes on insurance companies yielded 40 states an aggregate of $96,10!,000
and the remaining eight an estimated $26,892,000, making a total of 1123,000,000. State Tax Collections in
1943, pamphlet published by Bureau of the Census, p. 8.

11 It is impossible to believe that Congress, if it ever intended to assume responsibihty for general regula-
tion of insurance, would have made the anti-trust laws the sole manifestation of its purpose. Its only com-
mand is to refrain from restraints of trade. Intelligent insurance regulation goes much further. It requires
careful supervision to ascertain and protect solvency, regulation which may be inconsistent with unbridled
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Moreover, we have not a hint from Congress that it concurs in the plan to
federalize responsibility for insurance supervision. Indeed, every indication is to
the contrary. 12 It was urged to do so by one President, i^ and by the insurance
companies. 1* The decisions of this Court confirming state power over insurance
have been paralleled by a history of congressional refusal to extend federal author-
ity into the field, i^ although no decision ever has explicitly denied the power to

do so.

The orderly way to nationalize insurance supervision, if it be desirable, is not by
court decision but through legislation. Judicial decision operates on the states and
the industry retroactively. We cannot anticipate, and more than likely we could
not agree, what consequences upon tax liabilities, refunds, liabilities under state

law to states or to individuals, and even criminal liabilities will follow this decision.

Such practical considerations years ago deterred the Court from changing its

doctrine as to insurance. i^ Congress, on the other hand, if it thinks the time has
come to take insurance regulation into the federal system, may formulate and
announce the whole scope and effect of its action in advance, fix a future effective

date, and avoid all the confusion, surprise, and injustice which will be caused by
the action of the Court. i''

A judgment as to when the evil of a decisional error exceeds the evil of an inno-

vation must be based on very practical and in part upon policy considerations.

When, as in this problem, such practical and political judgments can be made by
the political branches of the Government, it is the part of wisdom and self-restraint

and good government for courts to leave the initiative to Congress.

rate competition. It prescribes some provisions of policies of insurance and many other matters beyond
the scope of the Sherman Act.

Also it requires sanctions for obedience far more effective than the S5,000 maximum fine on corporations
prescribed by the antitrust laws. Violation of state laws are commonly punishable by cancellation of per-
mission to do business therein— a drastic sanction that really commands respect.
The antitrust law sanctions are little better than absurd when applied to huge corporations engaged in

great enterprise. In the two related Madison Oil cases (see United States v. Socony-Vacuum Oil Co., 310
U. S. 150) fifteen of the seventeen corporations convicted had combined capital and surplus reported to be
$2,833,516,247. The total corporate fines on them were $255,000 making a ratio of fines to corporate capital
and surplus of less than 1/100 of one per cent. In addition, fines of !fl80,000 were assessed against indi-

viduals. In the automobile financing case (see United States v. General Motors Corp., 121 F. 2d 376, cert.

denied, 314 U. S. 618) General Motors Corporation, three wholly owned subsidiaries and no individuals
were convicted. The fines were 120,000. Capital and surplus were then reported at $1,047,840,321, the fine

being somewhat less than 1/500 of 1 per cent thereof.
In each case the corporate fines were $5000, the maximum permitted by the statute. 15 U. S. C. § 1.

12 The last agency to investigate insurance problems was the Temporary National Economic Committee.
It made no recommendation of federal control. Its chairman. Senator O'Mahoney, after reviewing care-
fully the problems caused by the concentration of economic power in the hands of the insurance companies
and the abuses of the business, said: "Therefore I say again that personally I would not support any law
that would undertake to do away with state regulation of insurance, and there never has been suggested
to me or to any member of the TNEC or to the committee as a whole any thought of doing away with state
regulation or imposing federal supervision." 26 American Bar Association Journal 913. Both dominant
political parties have supported the present system. In 1940, the Democratic platform contained this
provision: "We favor strict supervision of all forms of the insurance business by the several States for the
protection of policyholders and the public." The Republican platform of that year contained this provi-
sion: "We favor a continuance of regulation of insurance by the several States."

1' President Theodore Roosevelt twice recommended that Congress assume control of insurance. Message
of December 6,. 1904, 39 Cong. Rec. 12, and Message of December 5, 1905, 40 Cong. Rec. 95.

" See Insurance Blue Book (Centennial Issue, 1876) Ch. VI, Fire Insurance, p. 32.

15 In 1866, a bill was introduced in the House, providing for creation of a national bureau of insurance in
the Treasury Department. It was not passed. H. R. 738, 39th Cong., 1st Sess.

In 1868, a bill was introduced in the Senate proposing a national bureau of insurance, but never passed.
S. 299, 40th Cong., 2d Sess.

In 1892, a bill was introduced in the House creating the office of Commissioner of Insurance. It was
never reported out of committee. H. R. 9629, 52d Cong., 1st Sess.

In 1897, a bill was introduced in the Senate to declare that insurance companies doing business outside
of the states of their incorporation were to be deemed to be engaged in interstate commerce. It was not
reported out of committee. S. 2736, 55th Cong., 2d Sess.

After President Roosevelt's recommendation of 1904, Senator Dryden introduced a bill in the Senate to
estabhsh a bureau of insurance in the Department of Commerce. The bill died in committee. S. 7277,
58th Cong., 3d Sess.

After President Roosevelt's second recommendation, the House Judiciary Committee reported that
Congress had no power to regulate insurance, and said: "The views of the Supreme Court have practically
met the approval of the bar and business men of the United States as being in accordance with law and
common sense." H. R. Rep. 2491, 59th Cong., 1st Sess., March 23, 1906, p. 14.

The Senate Committee on the Judiciary made a similar report. Sen. Rep. 4406, 59th Cong., 1st Sess.,

1906.
In 1914-15, resolutions were introduced in both the House and the Senate proposing an amendment to

the Constitution to the effect that Congress should have power to regulate the business or commerce of
insurance throughout the United States and its territories or possessions. The resolutions were not reported
out of the Judiciary Committee. S. J. Res. 103, 63d Cong., 2d Sess.; H. J. Res. 194, 63d Cong., 2d Sess.;

S. J. Res. 58, 64th Cong., 1st Sess.
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Moreover, this is the method of responsible democratic government. To force

the hand of Congress is no more the proper function of the judiciary than to tie

the hands of Congress. To use my office, at a time like this, and with so little

justification in necessity, to dislocate the functions and revenues of the statesi^

and to catapult Congress into immediate and undivided responsibility for super-

vision of the nation's insurance businesses is more than I can reconcile with my view
of the function of this Court in our society.

In 1933, a resolution was introduced for a similar constitutional amendment which died in committee.
S. J. Res. 51, 73d Cong., 1st Sess.

Moreover, by exceptions and exemptions Congress has indicated a clear intent to avoid interference with
state supervision. Insurance corporations are excepted from those who may become bankrupts. 11 U. S. C.
§ 22. Insurance issued by any issuer under state supervision is exempted from the Securities Act. 15
tJ. S. C. § 77c (a) (8). Insurance companies supervised by state authority are exempted from regulation as
investment companies. 15 U. S. C. §§ 80a-2(a) (17) and 80a-3(c) (3).

IS In New York Life Insurance Company v. Deer Lodge County, 231 U. S. 495, 502, the Court said: "To
reverse the cases, therefore, would require us to promulgate a new rule ofconstitutional inhibition upon the
States and which would compel a change of their policy and a readjustment of their laws. Such result
necessarily urges against a change of decision."

1' In resisting pressure to federalize insurance supervision Congress has followed the advice of some of the
best informed champions of the public interest on insurance problems. One was Louis D. Brandeis. Speak-
ing as counsel for the Protective Committee of Policy-holders in the Equitable Life Assurance Society, before
the Commercial Club of Boston, on October 26,1905, Mr Brandeis said:

"The sole effect of a Federal law would be— the sole purpose of the Dryden bill [see note 15, supra]
must have been— to free the companies from the careful scrutiny of the commissioners of some of the
States. It seeks to rob the State even of the right to protect its own citizens from the legalized robbery to
which present insurance measures subject the citizens, for by the terms of the bill a Federal license would
secure the right to do business within the borders of the State, regardless of the State prohibitions, free
from the State's protective regulations. With a frankness which is unusual— and an effrontery which is

common— among the insurance magnates— this bill is introduced in the Senate by John F. Dryden, the
president of the Prudential Life Insurance Company— the company which pays to stockholders annual
dividends equivalent to 219.78 per cent for each dollar paid in on the stock; the company which devotes
itself mainly to insuring the working men at an expense of over 37.28 cents on every dollar of premiums
paid; the company which, in 1904, made the worst record of lapsed and surrendered industrial policies . . .

"Federal supervision is also advocated by Mr. James M. Beck (formerly Assistant Attorney General of
the United States), the counsel for the Mutual Life Insurance Company, and his main argument against
State supervision appears to be that the companies pay, in the aggregate, for fees and taxes in the several
States $10,000,000, which he says is twice as much as is necessary to cover the expense of proper super-
vision. Ten million dollars is a large sum in itself, but a very small one compared with the aggregate assets
or the aggregate expense of management. Mr. Beck's company paid in 1904 $1,138,663 in taxes and fees.

Its management expenses were $15,517,520, or nearly fourteen times as much. Our Massachusetts savings
banks paid in the year ending October Sl, 1904, $1,627,794 46 in taxes to this Commonwealth: that is

$80,890.02 more than the whole expense of management, which was $1,546,904.44.
"Doubtless the insurance departments of some States are subjects for just criticism. In many of the

States the department is inefficient, in some doubtless corrupt. But is there anything in our experience of
Federal supervision of other departments of business which should lead us to assume that it will be freer
from grounds of criticism or on the whole more efficient than the best insurance department of any of the
States? For it must be remembered that an efficient supervision by the department of any State will in

effect protect all the policy-holders of the company wherever they may reside. Let us remember rather the
ineffectiveness for eighteen long years of the Interstate Commerce Commission to deal with railroad abuses,
the futile investigation by Commissioner Garfield of the Beef Trust, and the unfinished investigation into
the affairs of the Oil Trust in which he has since been engaged. Federal supervision would serve only to
centralize still further the power of our Government and to increase still further the powers of the corpo-
rations."

Mr. Justice Brandeis for a unanimous Court wrote, in Bothwell v. Buckbee, Mears Co., 275 U. S. 274
276 (1927): "A contract of insurance, although made with a corporation having its office in a State other
than that in which the insured resides and in which the interest insured is located, is not interstate com-
merce." He joined in othar similar decisions in Northwestern Mutual Life Insurance Co. v, Wisconsin,
247 U. S. 132; National Union Fire Insurance Co. v. Wanberg, 260 U. S. 71.

18 Thirty-five states of the Union have filed amicus curiae briefs with us, protesting against the decision
which the Court is promulgating.
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APPENDIX B

SUPREME COURT OF THE UNITED STATES.

No. 226. — October Term, 1943.

Polish National Alliance of the

'

United States of North America,
Petitioner,

vs.

National Labor Relations Board.

On Writ of Certiorari to the United States
> Circuit Court of Appeals for the Seventh

Circuit.

[June 5, 1944.]

Mr. Justice Frankfurter delivered the opinion of the Court.

The National Labor Relations Board, having found that petitioner, in violation

of the National Labor Relations Act, had engaged in unfair labor practices, issued

an order of cessation against it. 42 N. L. R. B. 1375. On a petition for review and
a cross-petition of the Board for enforcement, the Circuit Court of Appeals for

the Seventh Circuit sustained the order. 136 F. 2d 175. Of the numerous issues

before that court only two are open here, the importance of which led us to grant
certiorari. 320 U. S. 725. The questions are these: (1) In view of the petitioner's

activities, is the conduct found by the Board to constitute unfair labor practices

within the scope of the National Labor Relations Act; (2) if Congress has pro-

scribed such conduct, has it exceeded its power to regulate commerce among the

several States?

The Polish National Alliance is a fraternal benefit society providing death,

disability, and accident benefits to its members and their beneficiaries. Incor-

porated under the laws of Illinois, it is organized into 1,817 lodges scattered through
twenty-seven States, the District of Columbia, and the Province of Manitoba,
Canada. As the "largest fraternal organization in the world of Americans of Polish

descent," it had outstanding, in 1941, 272,897 insurance benefit certificates with

a face value of nearly $160,000,000. Over 76% of these certificates were held by
persons living outside of Illinois. At the end of that year, petitioner's assets totalled

about $30,000,000, in cash, real estate in five States, United States Government
bonds, foreign government bonds, bonds of various States and their political

subdivisions, railroad, public utihty, and industrial bonds, and stocks. From its

organization in 1880 until the end of 1940, the Alliance spent over $7,000,000 for

charitable, educational, and fraternal activities among its members. During the

same period, it paid out over $38,000,000 in "mortuary claims."

Petitioner directs from its home office in Chicago a staff of over 225 full and
part-time organizers and field agents in twenty-six States whose traveling expenses

are borne by Alliance and who receive commissions for new memberships. Since

its 1939 convention, AUiance has admitted no more "social members." There-

after, all applicants have been required to buy insurance certificates providing

various types of life, endowment, and term coverage. These policies contain the

typical loan, cash surrender value, optional settlement, and dividend provisions.

Petitioner spent over $10,000 for advertising outside of Illinois during 1941. It

employs a Georgia credit company to report on the financial standing and character

of the apphcants, and reinsures substandard risks with an Indiana company.
Alliance lodges are organized into 190 councils, 160 of which are outside the State

of Illinois. The councils elect delegates to the national convention, and it in turn

elects the executive and administrative officers. The Censor of Alliance is its

ranking officer and he appoints an editorial staff which publishes a weekly paper

distributed to members. Of the 6,857,556 copies published in 1941, about 80%
were mailed to persons living outside of Illinois.

This summary of the activities of Alliance and of the methods and facilities for

their pursuit amply shows the web of money-making transactions woven across

many State lines. An effective strike against such a business enterprise, centered
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in Chicago but radiating from it all over the country, would as a practical matter
certainly burden and obstruct the means of transmission and communication
across these state lines. Stoppage or disruption of the work in Chicago involves

interruptions in the steady stream, into and out of Illinois, of bills, notices, and
policies, the payments of commissions, the making of loans on policies, the insertion

and circulation of advertising material in newspapers, and its dissemination over
the radio. The effect of such interruptions on commerce is unmistakable. The load
of interstate communication and transportation services is lessened, cash necessary
for interstate business becomes unavailable, the business, interstate, of newspapers
and radio stations suffer. Nor is this all. Alliance, it appears, plays a credit role

in interstate industries, railroads, and other pubhc utilities. In 1941, it acquired
securities in an amount in excess of $11,000,000, and sold or redeemed securities

costing more than -17,500,000. Financial transactions of this magnitude cannot
be impeded even temporarily without affecting to an extent not negligible the in-

terstate enterprises in which the large assets of Alliance are invested. That such
are the substantial effects on interstate commerce of dislocating labor practices by
insurance companies, was established before the Labor Board in at least thirteen

comparable situations. i The practical justification of such a conclusion has not
heretofore been challenged. Considerations like these led the Board to find that
petitioner's practices "have a close, intimate, and substantial relation to trade,

traffic, and commerce among the several States and tend to lead to labor disputes
burdening and obstructing commerce," and were therefore '^unfair labor practices

affecting commerce within the meaning of Section 2(6) and (7)," and as such, pro-
hibited by § 10 of the Wagner Act.

By that Act, Congress in order to protect interstate commerce from adverse
effects of labor disputes has undertaken to regulate all conduct having such con-
sequences that constitutionally it can regulate. Labor Board v. Jones & Laughlin,

301 U. S. 1, 31; Labor Board v. Fainblatt, 306 U. S. 601, 607. With negligible

exceptions, Congress did not exercise its power to regulate commerce prior to its

enactment in 1887 of the Interstate Commerce Act. 24 Stat. 379, 49 U. S. C. § 1

et seq. Since that time it has frequently chosen, as the Statutes at Large abundantly
prove, to regulate only part of what it constitutionally can regulate. Again, half

a dozen enactments, other than the National Labor Relations Act, are sufficient

to illustrate that when it wants to bring aspects of commerce within the full sweep
of its constitutional authority, it manifests its purpose by regulating not only
"commerce" but also matters which "affect," "interrupt," or "promote" inter-

state commerce. See, for example. Act of June 18, 1934, § 2, 48 Stat. 979, 18 U. S. C.

§ 420a; Bituminous Coal Act, § 4-A, 50 Stat. 72, 83, 15 U. S. C. § 834; Civil Aero-
nautics Act, § 1 (3), 52 Stat. 973, 977, 49 U. S. C. § 401 (3); Federal Employers'
Liability Act, § 1, as amended, 53 Stat, (part 2) 1404, 45 U. S. C. § 51; Transpor-
tation Act of 1920, § 307 (b) (3), 41 Stat. 456, 471; Tennessee Valley Authority
Act, § 31, 49 Stat. 1075, 1080, 16 _U. S. C. § 831dd. In so describing the range of

its control. Congress is not indulging stylistic preferences; it is mediating between
federal and state authorities, and deciding what matters are to be taken over by
the central Government and what to be left to the States. United States v. Darby,
312 U. S. 100; Kirschbaum Co. v. Walling, 316 U. S. 517. And so in this Act,
unlike some federal regulatory measures, see Trade Comm'n v. Bunte Bros., 312
U. S. 349, 351; Kirschbaum Co. v. Walling, supra at 522-523, Congress has explicitly

regulated not merely transactions or goods in interstate commerce but activities

which in isolation might be deemed to be merely local but in the interlacings of

business across state lines adversely affect such commerce. By the Wagner Act,
Congress gave the Board authority to prevent practices "tending to lead to a labor
dispute burdening or obstructing, commerce or the free flow of commerce." § 2 (7)

1 Matter of John Hancock Mutual Life Insurance Co., 26 N. L. R. B. 1024; Matter of Life Insurance Co.
of Virginia, 29, N. L. R. B. 246; Matter of Life Insurance Co. of Virginia, 31 N. L. R. B. 674; Matter of
Supreme Liberty Life Insurance Co., 32 N. L. R. B. 94; Matter of Life Insurance Co. of Virginia,38
N. L. R. B. 20; Matter of Colonial Life Insurance Co. of America, 42 N. L. R. B. 1177; Matter of Metro-
politan Life Insurance Co., 43 N. L. R. B. 962; Matter of Prudential Insurance Co. of America, 46 N. L. R. B.
430; Matter of Northwestern Mutual Fire Association, 46 N. L. R. B. 825; Matter of Peoples Life Insur-
ance Co. of Washington, D. C, 46 N. L. R. B. 1115; Matter of Prudential Insurance Co. of America, 47
N. L. R. B. 1103; Matter of Prudential Insurance Co. of America, 49 N. L. R. B. 450; Matter of Life and
Casualty Insurance Co. of Tennessee, 53 N. L. R. B. 1196. See also National Labor Relations Board v.

Bank of America, 130 F. 2d 624, 626.
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of the National Labor Relations Act (49 Stat. 449, 450, 29 U. S. C. § 152 (7) ).

Congress therefore left it to the Board to ascertain whether proscribed practices
would in particular situations adversely affect commerce when judged by the full

reach of the constitutional power of Congress. Whether or no practices may be
deemed by Congress to affect interstate commerce is not to be determined by
confining judgment to the quantitative effect of the activities immediately before
the 'Board. Appropriate for judgment is the fact that the immediate situation is

representative of many others throughout the country, the total incidence of which
if left unchecked may well become far-reaching in its harm to commerce. Labor
Board v. Fainblatt, supra at 607-608.
We have said enough to indicate the ground for our conclusion that the Board

was not unjustified in finding that the unfair labor practices found by it would
affect commerce. And the undoubted fact that Alliance promotes, among Ameri-
cans of Polish descent, interest in, and devotion to, the contributions that Poland
has made to civilization does not subordinate its business activities to insignifi-

cance. Accordingly, the Board could find that its cultural and fraternal activities

do not withdraw Alliance from amenability to the Wagner Act.
In this aspect, the case we have before us presents a wholly new problem of the

relation of federal authority to the business of insurance. The long series of insur-

ance cases that have come to this Court for more than seventy-five years, from
Paul V. Virginia, 8 Wall. 168, to A^. Y. Life Ins. Co. v. Deer Lodge County, 231 U. S.

495, have invariably involved some exercise of state power resisted, in most in-

stances, on the claim that it was impliedly forbidden by the Commerce Clause.
Such was the context in which this Court decided again and again that the making
of a contract of insurance is not interstate commerce and that, since the business
of insurance is in effect merely a congeries of contracts, the States may, for taxing
and diverse other purposes, regulate the making of such contracts and the insur-

ance business free from the limitations imposed upon state action by the Com-
merce Clause. Constitutional questions that look alike often are altogether differ-

ent and call for different answers because they bring into play different provisions
of the Constitution or different exertions of power under it. Thus, federal regula-
tion does not preclude state taxation and state taxation does not preclude federal

regulation. Compare, for example, Heisler v. Thomas Colliery Co., 260 U. S. 245,
with Sunshine Coal Co. v. Adkins, 310 U. S. 381.

We have, therefore, now presented for the first time not an exercise of state but
of national power in relation to the insurance business. And so the ultimate ques-
tion is whether, in view of the relation between the activities of the insurance busi-
ness before us and the operation of economic forces across state lines, the Con-
stitution denies to Congress the power to say that the interplay of the insurance
business and those economic forces is such that its power "to regulate Commerce
. . . among the several States" carries with it the power to regulate the conduct
here regulated by relevant legislation.

The process of adjusting the interacting areas of national and state authority
over commerce has been reflected in hundreds of cases from the very beginning of

our history. Precisely the same kind of issues has plagued the two great English-
speaking federations, the constitutions of which similarly distribute legislative

power over business between central and subordinate governments. See § 91 of

the British North America Act, 1867, 30 & 31 Vict., c. 3, and Report of the [Cana-
dian] Royal Commission on Dominion-Provincial Relations, (1940) Bk. II, c. IV;

§ 51 of the Australia Constitution Act, 1900, 63 & 64 Vict., c. 12, and Report of

the [Australian] Royal Commission on the Constitution, (1929) c. XIV. These
are difficulties inherent in such a federal constitutional system.
The interpenetrations of modern society have not wiped out state lines. It is

not for us to make inroads upon our federal system either by indifference to its

maintenance or excessive regard for the unifying forces of modern technology.
Scholastic reasoning may prove that no activity is isolated within the boundaries
of a single State, but that cannot justify absorption of legislative power by the

United States over every activity. On the other hand, the old admonition never
becomes stale that this Court is concerned with the bounds of legal power and not
with the bounds of wisdom in its exercise by Congress. When the conduct of an
enterprise affects commerce among the States is a matter of practical judgment,
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not to be determined by abstract notions. The exercise of this practical judgment,
the Constitution entrusts primarily and very largely to the Congress, subject to

the latter's control by the electorate. Great power was thus given to the Congress:
the power of legislation and thereby the power of passing judgment upon the needs
of a complex society. Strictly confined though far-reaching power was given to

this Court: that of determining whether the Congress has exceeded limits allow-

able in reason for the judgment which it has exercised. To hold that Congress could
not deem the activities here in question to affect what men of practical affairs

would call commerce, and to deem them related to such commerce not by gossa-

mer threads but by solid ties, would be to disrespect the judgment that is open to
men who have the constitutional power and responsibility to legislate for the
Nation.

Judgment affirmed.

Mr. Justice Roberts took no part in the consideration or disposition of this case

Mr. Justice Black, concurring.

The National Labor Relations Act does not vest courts with power to review
the evidence presented to the Labor Board and make independent findings of fact.

29 U. S. C. 160 (e). Therefore the propriety of the Board's order in this case must
be considered on the basis of the facts the Board found.

The Board did not exercise jurisdiction and enter its order on a fact finding that
petitioner's insurance activities merely affected commerce in types of interstate

business other than its own. On this fact issue it made no finding at all. Its finding

was that the petitioner, being "engaged in the insurance business" was "engaged
in commerce within the meaning of the Act." This ultimate finding of fact rested

on detailed subordinate findings which revealed the widespread interstate activi-

ties of the petitioner in carrying on its insurance business. As the Court's opinion
points out, these insurance activities involved a "steady stream, into and out of

Illinois, of bills, notices, and pohcies, the payments of commissions, the making
of loans on policies, the insertion and circulation of advertising material in news-
papers, and its dissemination over the radio." Only on the basis of the ultimate
finding that petitioner was itself "engaged in commerce" did the Board make the
essential further finding that petitioner's refusal to bargain collectively with its

employees had a "close, intimate, and substantial relation to commerce among
the several States" and tended "to lead to labor disputes burdening and obstruct-

ing commerce."

As a conclusion of law the Board stated that petitioner's unfair labor practices

constituted "unfair labor practices affecting commerce, within the meaning of

Section 2 (6) and (7) of the Act." Section 2 (6) defines the term "commerce"
to mean "trade, traffic . . . "; and Section 2 (7) defines the term "affecting com-
merce" to mean either "in commerce" or "burdening or obstructing commerce."
49 Stat. 449, 450; 29 U. S. C. 152 (6) and (7). From the language of these defi-

nitions, and the Board's findings above described, it is apparent that the Board's
conclusion of law that "commerce" was "affected" by petitioner's unfair labor
practices rested upon its previous conclusion of fact that petitioner's insurance
business was engaged in commerce. The Board concluded that, since the insurance
business itself was engaged in commerce, petitioner's refusal to bargain, and the
strike thereby provoked, would affect commerce. Compare Associated Press v.

Labor Board, 301 U. S. 103, 128--130 with Consolidated Edison Co. v. National
Labor Relations Board, 305 U. S. 197, 219-224.

The doctrine that Congress may provide for regulation of activities not them-
selves interstate commerce, but merely "affecting" such commerce, rests on the
premise that in certain fact situations the federal government may find that regu-
lation of purely local and intrastate commerce is "necessary and proper" to pre-

vent injury to interstate commerce. Houston & Texas Ry. v. United States, 234
U. S. 342; Second Employers' Liability Cases, 223 U. S. 1, 46-47; and see Wickard
V. Filburn, 317 U. S. Ill, 121. In applying this doctrine to particular situations
this Court properly has been cautious, and has required clear findings before
subjecting local business to paramount federal regulation. City of Yonkers v.
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United States, No. 109, this Term, and cases therein cited. It has insisted upon
"suitable regard to the principle that whenever the federal power is exerted within
what would otherwise be the domain of state power, the justification of the exer-

cise of the federal power must clearly appear." Id.; Florida v. United States, 282
U. S. 194, 211-212; cf. Phelps Dodge Corp. v. Labor Board, 313 U. S. 177, 196-
197; Securities and Exchange Comm'n v. Chenery Corporation, 318 U. S. 80, 92-95.
The Board not having found as a fact that petitioner's hfe insurance business

affected interstate activities of other businesses, the first issue is whether the
Board's findings that petitioner's insurance activities were conducted across state

lines are supported by evidence. I think they are. This leads to the question,
chiefly argued by both parties, "Is the business of insurance commerce, and,
when conducted across state hues, subject to federal regulation as such under the
Conmierce Clause of the Constitution?" For the reasons given in the Court's
opinions in this case and in United States v. South-Eastern Underwriters Association,

No. 354, decided this day, I agree that the business of insurance is commerce^
subject to federal regulation as such when conducted across state lines, and that
the Board's order was proper.

Mr. Justice Douglas and Mr. Justice Mubphy join in this opinion.
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TEXT OF LEGISLATION
Recommended by National Association of Insurance Commissioners

That the Congress hereby declares that the continued regulation and taxation
by the several States of the business of insurance is in the public interest, and that
silence on the part of the Congress shall not be construed to impose any barrier
to the regulation of such business by the several States.

Sec. 2. (a) The business of insurance, and every person engaged therein, shall
be subject to the laws of the respective States which relate to the regulation of such
business and which impose fees or taxes thereon.

(b) No Act of Congress shall be construed to invahdate, impair or supersede
any law enacted by any State for the purpose of regulating the business of insur-
ance, or which imposes a fee or tax upon such business, unless such Act specifically

so provides.

Sec. 3. Nothing contained in the Federal Trade Commission Act, as amended,
or the Act of June 19, 1936, known as the Robinson-Patman Anti-Discrimination
Act, shall apply to the business of insurance or to acts in the conduct of that busi-
ness.

Sec. 4. (a) Until July 1, 1948, the Act of July 2, 1890, as amended, known aS
the Sherman Act, and the Act of October 15, 1914, as amended, known as the
Clayton Act, shall not apply to the business of insurance, or to acts in the conduct
of such business.

(b) On and after July 1, 1948, the said Sherman Act shall not apply (1) to any
agreement or concerted or cooperative action which prescribes the use of rates for

insurance, insurance policy or bond forms or underwriting rules or plans if such
rates, forms, rules or plans are required, by the law of the State in which they are
to be used, either to be approved by the supervisory official or agency of such State
having authority with respect thereto, or to be filed subject to disapproval by such
official or agency; (2) to the use of any such rates, forms, rules or plans which have
been so approved or filed; (3) to any cooperative or joint service, adjustment,
investigation, or inspection agreement relating to insurance, or to acts under
such agreements; (4) to any agreement or concerted or cooperative action among
two or more insurers to insure, reinsure or otherwise apportion the risks taken by
the parties to such agreement or any of them, or to issue policies or bonds witlfi

joint or several liability; (5) to any agreement or concerted or cooperative action
with respect to the payment of insurance agents' or brokers' commissions; (6) to
any agreement or concerted or cooperative action with respect to the collection

and use of statistics or with respect to pohcy or bond forms; or (7) to any agree-
ment or concerted or cooperative action providing for the cooperative making of

insurance rates, rules or plans, if such agreement does not require the use of such
rates, rules or plans.

(c) Nothing contained in this section shall render the said Sherman Act in-

applicable to any act of boycott, coercion or intimidation.

Sec. 5. Nothing contained in this Act shall be construed to affect in any manner
the application to the business of insurance of the National Labor Relations Act,
as amended, or the Fair Labor Standards Act of 1938, as amended.

Sec. 6. As used in this Act, the term "State" includes the several states, Alaska,
Hawaii, Puerto Rico and the District of Columbia.

Sec. 7. If any provision of this Act, or the application of such provision to any
person or circumstances, shall be held invalid, the remainder of the Act, and the
application of such provision to persons or circumstances other than those as

to which it is held invaUd, shall not be affected thereby.
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MEMORANDUM OF EXPLANATION OF PROPOSED TEXT OF
LEGISLATION

Declaration of Policy Section

The National Association of Insurance Commissioners sincerely believes that

the states can adequately regulate the insurance business, and because of legal

considerations and the close proximity of state supervisory officials to the people

affected, are in a better position to regulate that business than the Federal Gov-
ernment. In that regard it has regulatory machinery available, including regu-

latory statutes and trained personnel. It is our understanding that Congress
shares this belief. It is therefore regarded as essential that Congress should declare

its policy and its will. This first paragraph intends that consequence.

There are a number of decisions of the United States Supreme Court to the

effect that Congressional silence or inaction in the field of interstate commerce is

"equivalent to a declaration that the interstate commerce shall be free and un-
trammeled." {Welton v. Missouri, 91 U. S. 274 (1875). See also Hall v. DeCuir,

95 U. S. 485 (1877) ; County of Mobile v. Kimball, 102 U. S. 691 (1881) ; Escanaba
Co. V. Chicago, 107 U. S. 678 (1882); Covington Bridge Co. v. Kentucky, 154 U. S
204 (1894); West v. Kansas Natural Gas Co., 221 U. S. 229 (1911); Missouri v.

Kansas Natural Gas Co., 265 U. S. 298 (1924). See also an article by Bikle, "The
Silence of Congress," 41 Harv. L. Rev. 200.)

But there are some recent cases which would conceivably support a contrary

conclusion. {Minnesota Rate Cases, 230 U. S. 352 (1912); Parker v. Brown, 317
U. S. 341 (1943); United States v. South-Eastern Underwriters Association et al.,

64 U. S. Supreme Court 1162.)

Since the immediate problem involves a business with an annual premium
income in the biUions, with outstanding contracts affecting millions of our people

in every phase of American business and social life, it was felt that any possible

conflict in these decisions should be considered in the declaration of Congressional

policy and will, even though they may seem to be somewhat contradictory.

Section 2.

Subsection (a).

This subsection implements the earlier declaration of the Congressional policy

and will by providing that "the business of insurance, and every person engaged
therein, shall be subject to the laws of the respective States which relate to the

regulation of such business and which impose fees or taxes thereon." There is

ample Congressional and judicial precedent for this phase of the suggested legis-

lation. (Pilotage Law (1789), 46 U. S. C. A., 211; Cooley v. Board of Wardens, 12

How. 299 (1851); Wilson Act (1890), 27 U. S. C. A., 121; In re Rahrer, 140 U. S.

545 (1891); Lacey Act (1900), 18 U. S. C. A., 395; Silz v. Hesterberg, 211 U. S. 31

(1908); Webb-Kenyon Act (1913), 27 U. S. C. A., 122; Clark Distilling Co. v.

Western Maryland Railway Co., 242 U. S. 311 (1917); Hawes-Cooper Act (1929),

49 U. S. C. A., 60; Whitfield v. Ohio, 297 U. S. 431 (1936).

Subsection (b).

This subsection further implements the earlier expression of the Congressional
poHcy and will, and is designed to eliminate or at least minimize conflict between
State laws and existing or future acts of Congress, and perhaps more important,

to furnish a guide to the courts in any htigation which may ensue as to just what
the Congress intended.

One of the pillars, if not the keystone of state regulation, is the licensing power.

The United States Supreme Court, in interpreting the commerce clause of the

Constitution, has held many times that no state can insist that an individual or

other person obtain a license as a condition precedent to the transaction of inter-

state business. {Dahnke-Walker Co. v. Bondurant, 257 U. S. 282 (1921); Crutcher

V. Kentucky, 141 U. S. 47, 57 (1891); Western Union Telegraph Co. v. Kansas, 216
U. S. 1, 27 (1910) ; »SioM.r Remedy Co. v. Cope, 235 U. S. 197 (1914); Adams Express
Co. V. New York, 232 U. S. 14 (1914); Bingaman v. Golden Eagle Western Lines,

Inc., 297 U. S. 626 (1936).
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Prior to the decision in the South-Eastern Underwriters Association case, supra,
and when insurance was held not to be commerce, the cases cited immediately
above were inapplicable to the insurance business. If the rationale of these deci-

sions is applied to the insurance business, effective regulation of that business by
the states will be markedly impaired.

It is to be hoped at least, that a declaration of Congressional pohcy and will,

combined with the fact that the licensing system has been in use in the field of

state insurance regulation since its inception several decades ago, will result in a
determination by the United States Supreme Court, if the subject is ever reviewed,
that the rule followed in the cases cited will not be applied to the insurance busi-

ness and that licensing be continued. We do not believe that it is undue optimism
to expect the Supreme Court to sustain state licensing under such a Congres-
sional enactment, should such an enactment be challenged; indeed, such a holding
may be foreshadowed by the following statement of the Court in the South-Eastern
Underwriters Association case

:

"And the fact that particular phases of an interstate business or activity

have long been regulated or taxed by states has been recognized as a strong
reason why, in the continued absence of confhcting Congressional action,

the state regulatory and tax laws should be declared vahd."

Section 3.

It is quite obvious that if the regulation of the insurance business is to continue
in the several states, that any possible application of the Federal Trade Commis-
sion Act to that business should be excluded; this, if for no other reason than
that the states can satisfactorily perform the functions which the Commission
might be called upon or elect to exercise. As well pointed out in the report of the
Sub-Committee on Federal Legislation to the Executive Committee of the Na-
tional Association of Insurance Commissioners,

"The several states are empowered to deal with improper practices. To
permit the Federal Trade Commission to exercise the same power would mean
either duplication or overlapping of the same functions. Furthermore, in view
of the present trend to expand the area of what constitutes interstate commerce,
Federal Trade Commission might well preempt this field to the exclusion of

the states. The public interest requires that wherever possible the functions of

government be exercised by that unit of government closest to the people.

In this instance it is manifest that the insurance departments of the various

states are far closer to the problem and better able to serve than a detached
central bureau."

Likewise, the Robinson-Patman Act makes no express reference to the business

of insurance. It is apparent from an examination of the debate in Congress pre-

ceding the enactment of this Act, that Congress did not intend it to apply to the

insurance business, and it may well be that the language of the section is suffi-

cient to indicate that intent. However, in order to remove any doubt on this score,

and because the Act contains a provision prohibiting the payment of commissions
to brokers, a standard practice in the insurance business, it should not apply to

that business.

Section 4.

Subsection (a)

The Department of Justice had never instituted proceedings against any insur-

ance company under the anti-trust laws prior to the time it initiated criminal

proceedings against the South-Eastern Underwriters Association in the Federal

District Court of Georgia in 1942. The insurance business had been conducted
throughout the nation upon the belief that it was not subject to the anti-trust

laws. This belief was premised by the industry and state insurance departments
alike upon the decisions of the United States Supreme Court beginning with Paul
V. Virginia, 8 Wall 168 (1869).

The decision of the Supreme Court in the South-Eastern Underwriters Asso-

ciation case handed down June 5, 1944, completely changed the picture. That
decision, in making the anti-trust laws applicable to the insurance business, pro-
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duced serious dislocations. It became immediately apparent that relief was essen-

tial within the shortest possible period of time. The Attorney General of the United
States recognized that fact when he stated to the Sub-Committee of the Committee
on the Judiciary of the United States Senate on June 23, 1944, that he would afford

the insurance industry a breathing spell, so to speak, in order to effect an adjust-

ment of the situation. This attitude of the Attorney General, though helpful,

actually affords no relief of the character necessary. While this indicates an in-

clination on the part of the Attorney General to postpone criminal proceedings,

in the light of the problems involved, he has no control whatever with reference

to civil actions authorized by the anti-trust laws. It is, therefore, necessary that

temporary relief be afforded and such relief is intended by this subsection, which
suspends for a limited period of time the application of the Sherman and Clayton
Acts to the business of insurance.

It w^ill be noted that this suspension extends to July 1, 1948. This date has not
been arbitrarily selected. It contemplates the prevention of hasty and ill-advised

legislative action by the states. It is, perhaps, well to point out at this juncture
that this subsection does not render inoperative in entirety the provisions of the

Sherman Act. This will be discussed further with relation to subsection (c) of

this section. ^

Subsection (b).

The South-Eastern Underwriters Association decision holds in substance that

insurance is commerce, and therefore, subject to the anti-trust laws. Under these

laws it has been squarely held that price fixing agreements are illegal per se. United

States against Socony-Vacuum Oil Co., 310 U. S. 150 (1940). In a number of states

insurance rates in the fire, casualty and surety fields, although fixed by agreements
between insurance companies, are subject to the approval or disapproval by state

insurance supervisors. In short, the use of the prices fixed by these combinations
is subject to legal restraint.

This subsection, which would take effect July 1, 1948, is intended, among other

other things, to remove any doubt as to the validity of state regulation of insurance

rates, and is based in a general way, upon the decision of the United States Su-
preme Court in the case of Parker v. Brown, supra.

This subsection likewise is intended to put without the scope of the Sherman Act
certain cooperative efforts among and between insurers which are regarded as in

the public interest. For instance, cooperative service, adjustment and inspection

agreements reduce costs. Likewise, the collection of statistical data is essential

for rate-making purposes, and probably is legal under the line of cases holding

that trade associations may combine for the purpose of collecting such data.

Maple Flooring Association v. United States, 268 tJ. S. 563 (1925). This also applies

to so-called advisory rates, which are based upon co-operative efforts in the col-

lection of statistics, but which are not mandatory as to use. That situation would
apply not to rate regulated states, but to those in which so-called open compe-
tition prevails.

Briefly, this subsection recognizes that if insurers are to be permitted to com-
bine not only for rate making purposes, but to enforce as well by agreement the

use of the rates so made, their activity shall be subject to legal review by state

authority. It also gives consideration to the principle of states' rights by giving

cognizance to the prerogative of any state to choose between rate regulation and
so-called open competition. However, in the latter event the competition must
in fact be open. No twilight zone is permitted, and where any group of insurers

seeks to act in concert to enforce so-called advisory rates, the anti-trust laws
will not be inapplicable.

As previously mentioned, this subsection would take effect July 1, 1948. It is

within the realm of possibility that other legitimate practices in the business which
are not specified should have express recognition. The period of suspension pro-

vided for in subsection (a) of this section allows time within which to implement
this subsection in this regard if deemed necessary.

Subsection (c).

This subsection, which has had previous reference, is to take effect immediately,
and perhaps needs no detailed comment. It does not preclude the application of
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the Sherman Act to acts of boycott, coercion and intimidation. In this regard
it is to be noted that this subsection qualifies the suspension of the Sherman Act
included in subsection (a).

Section 5.

Labor has toiled for its legislative gains and it is essential that no Federal Act
should be passed which would constitute either by incident or otherwise a back-
ward step in that direction. Consequently this section has been included in the
proposed legislation in order to assure Labor that the proposals, if enacted into
law, will not abrogate, weaken or qualify the application of either the National
Labor Relations Act or the Fair Labor Standards Act to the insurance business.

Section 6.

This section defines the term "State" as used in the proposed legislation. It

includes in addition to the several States, Alaska, Hawaii, Puerto Rico and the
District of Columbia.

Section 7.

This section is a separability clause. It is designed to assure that if any portion
of the proposed legislation is held to be unconstitutional or is rejected by the
courts as invalid for any reason, the validity of the remainder of the legislation

shall not be adversely affected by such holding.

Conclusion.

It will be noted that in the draft of the Proposed Text of Legislation no pro"
vision has been made with reference to stock acquisition and interlocking direc"

torates (15 U. S. C. A. 18, 19). This is not because these matters have been over-
looked. Many state insurance laws already provide detailed regulations with
reference to the ownership of stock by insurance companies, including the stock
of other insurance companies. Furthermore, it is not uncommon for insurance
companies to combine in so-called "fleet" operations. Conceivably the acquisition
of an insurance company by another insurance company might diminish compe-
tition between the two, but the competition among "fleets" is quite intense. In
short, such companies are frequently acquired for the purpose of increasing com-
petition rather than lessening it.

Then, too, an insurer may become weakened financially making it desirable at
least, for a stronger insurer to acquire the stock of the troubled company. The
effect of this might in some cases diminish competition but the over-all result

should be beneficial.

Furthermore, many states require insurers to confine their operations to specific

kinds of types of insurance. These statutory restrictions have been the major
incentive for the formation of "fleets." It would be unfortunate if the immediate
application of Federal laws would make some or all "fleet" operations illegal.

The Commissioners recognize that in this phase of the matter, as in others, a
breathing spell must be provided, but the subject requires further study and for

that reason the Commissioners are not in a position at this time to furnish drafts

of remedial legislation designed to meet this particular situation.

Lastly, preparation of the proposed Text of Legislation, which was unanimously
adopted by the Executive Committee of the National Association of Insurance
Commissioners, as prepared by the Sub-Committee on Federal Legislation, in-

volved serious and considerable study and consideration. The Sub-Committee
held meetings and hearings at several points in the nation and examined and
appraised a large volume of material. This required a review of many decisions,

including those of the United States Supreme Court touching upon the constitu-

tional aspects of the problem, pertinent legal and other articles and treatises,

and briefs and memoranda submitted on behalf of major segments of the busi-

ness, individual insurers and other interested persons. Following is a list of some
of the specific material reviewed.

( 1) Parts 1 to 6, inclusive, of the testimony taken at the Joint Hearing
before the Subcommittees of the Committees on the Judiciary of the

Congress of the United States on S. 1362, H. R. 3269 and H. R. 3270.
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( 2) Report dated November 18, 1943 of the House Judiciary Committee.

( 3) Minority views of the House Judiciary Committee.

( 4) Report dated September 20, 1944 of the Senate Judiciary Committee.

( 5) Minority views of the Senate Judiciary Committee.

( 6) The Congressional Record (Vol. 90, No. 117, June 22, 1944, pp. 6595-
6632) covering the debate on H. R. 3270 in the House.

( 7) Brief submitted by the appellee fire companies to the United States

Supreme Court in the case of United States v. South-Eastern Under-
writers Association, hereafter referred to as the S. E. U. A. case.

( 8) Brief submitted by the United States to the United States Supreme
Court in the S. E. JJ. A. case.

( 9) Reply brief submitted by the United States to the United States Su-
preme Court in the S. E. U. A. case.

(10) Brief {amicus curiae) submitted by thirty-four of the states to the United
States Supreme Court in the S. E. U. A. case.

(11) Brief {amicus curiae) submitted by the Commonwealth of Virginia to

the United States Supreme Court in the S. E. U. A. case.

(12) Decision of the United States Supreme Court in the S. E. U. A. case

handed down June 5, 1944.

(13) Decision of the United States Supreme Court in the case of Polish

National Alliance of the United States v. National Labor Relations Board
handed down June 5, 1944.

(14) Petitions for rehearing in the S. E. U. A. case submitted by the appellee,

S. E. U. A., by thirty-eight states and by the States of New York,
Washington and North Carolina.

(15) Memorandum in opposition to the petition for rehearing in the S. E. U. A.

case submitted by the United States.

REPORT OF SUB-COMMITTEE ON FEDERAL LEGISLATION TO
EXECUTIVE COMMITTEE OF NATIONAL ASSOCIATION OF
INSURANCE COMMISSIONERS

Brief Summary of the Status of Insurance
Regulation Prior to June 5, 1944.

The history of state regulation in the United States began early in the 19th
Century when the Commonwealth of Massachusetts passed a statute requiring

insurers to file statements of their condition with the Legislature. Gradually the

scope of regulatory legislation expanded in this and other states. In 1851 New
Hampshire became the first state to create an insurance department.

In 1869 exclusive state regulation was sustained by the Supreme Court in the

famous case of Paul v. Virginia (8 Wall 168). The court held that insurance was
not commerce and sustained the provisions of the statute of Virginia which gave
rise to the litigation. The Paul case became a landmark in the insurance field and
for seventy-six years was the law of the land, its principle being cited and re-

affirmed by the United States Supreme Court no less than twenty-two different

times.

Section 8 of Article I of the Constitution of the United States provides that,

"The Congress shall have power ... To regulate Commerce with foreign Nations
and among the several states and with the Indian Tribes." The Tenth Amendment
to the Constitution provides that, "The powers not delegated to the United States

by the Constitution, nor prohibited by it to the States, are reserved to the States

respectively, or to the people."
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In view of the principle laid down in the Paul case, regulation of the insurance
business by the several states developed progressively throughout the years.

Every state in the Union, the District of Columbia, and even the territories, has
a division or a department devoted to insurance regulation. Unlike some fields

of business activity in which there was concurrent regulation by both the Federal
Government and the states, regulation of the insurance business throughout the
period under review was conducted exclusively by the states.

This system was of great benefit to the public. The insurance business is essen-

tially a financial institution in which the maintenance of stability is of prime
importance. It was long recognized that its regulation should be as stable as the
business itself and the decisions of the various state regulatory authorities were
characterized by a certainty which enabled the business to make long-range plans
and commitments which are so essential to it, the policyholders and the public

alike.

All this did not come to pass by mere happenstance. From time to time efforts

were made to federalize the regulation of the business.

In 1866 a bill was introduced in the House providing for the creation of a national

bureau of insurance as a subordinate part of the Treasury Department. The bill

was not passed. (H. R. 738, 39th Cong., 1st Sess., June 29, 1866.}
In 1868 a bill was introduced in the Senate proposing a national bureau of

insurance. The bill was not passed. (Senate Bill 299, 40th Cong., 2nd Sess.)

In 1892 a bill was introduced in the House to create the office of Commissioner
of Insurance. The bill was never reported out of Committee. (H. R. 9629, 52nd
Cong., 1st Sess.)

In 1897 a bill was introduced in the Senate to declare that insurance companies
operating outside of the states of their incorporation were to be deemed engaged
in interstate commerce. The bill was never reported out of Committee. (Senate
Bill 2736, 55th Cong., 2nd Sess.)

In December, 1904 President Theodore Roosevelt, in his message to Congress,

suggested that careful consideration be given to whether the constitutional powers
of Congress with respect to commerce extended to transactions in insurance.

Shortly thereafter a bill was introduced in the Senate by Senator Drj^den to

establish a Bureau of Insurance in the then recently created Department of Com-
merce and Labor. The bill died in Committee. (Senate Bill 7277, 58th Cong.,
3rd Sess.)

Again in 1905 President Theodore Roosevelt, in his message to Congress, dis-

cussed the question of regulating interstate insurance transactions. Consideration
of this portion of his message Avas referred to the Committees on the Judiciary

of the House and the Senate.

The report of the House Judiciary Committee, in recommending no action,

stated

:

"The question as to the power of Congress to regulate and control insurance
corporations created by the States has been squarely and fully presented to
the Supreme Court of the United States and the court has many times held
that insurance is not commerce, and that Congress has no power to regulate

insurance corporations or their business. The views of the Supreme Court
have practically met the approval of the bar and business men of the United
States as being in accordance with law and common sense. (P. 14.)******

"If there was any doubt upon the subject, it has been dispelled by the

argument made for Federal control. All at once it is voiced throughout the

nation that a way out of the difficulty has been discovered, and the happy
thought is suggested that Congress can declare insurance to be commerce;
and that on account of the great interests involved the Supreme Court will

reverse itself and the law of the nation and hold the legislation constitutional.

The suggestion is not very complimentary to the Supreme Court that, on
account of great interests involved, that tribunal would reverse its decisions

for a. century, absolutely wipe out and destroy the pohce powers of the States

that have so many times been upheld by that court." (P. 18.) (H. R. Rep.
No. 2491, 59th Cong., 1st Sess., March 23, 1906.)
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The Senate Committee on the Judiciary made a similar recommenda-

tion. (Sen. Rep. No. 4406, 59th Cong., 1st Sess., 1906.)

In 1914 and 1915 resolutions were introduced in both the House and the Senate

proposing an amendment to the Constitution to the effect that "the Congress shall

have the power to regulate the business or commerce of insurance throughout the

United States and its territories or possessions." The resolutions were submitted

to the Committees on the Judiciary of both the House and the Senate. No report

was made on the resolutions by either Committee. (S. J. Res. 103, 63rd Cong.,

2nd Sess.; H. J. Res. 194, 63rd Cong., 2nd Sess.; S. J. Res. 58, 64th Cong., 1st

Sess.)

In 1933 Senator Robinson of Indiana introduced a resolution calUng for an

amendment to the Constitution giving Congress the power to "regulate the busi-

ness or commerce of insurance throughout the United States and all territories

subject to the jurisdiction thereof." The resolution died in Committee. (S. J.

Res. 51, 73rd Cong., 1st Sess.)

The foregoing history of Congressional refusal to enter the insurance regulatory

field, together with a long Hst of judicial decisions, to Avhich reference has been made,

all combined to encourage and accelerate the development of the system of state

regulation. But that is not all. Not only did the states rely upon this long and

consistent series of judicial and Congressional precedents but so did the business

itself. As a result a great institution grew and flourished.

The insurance business has been alert to keep abreast with the ever-changing

and expanding developments of American social and economic life. As American

industry increased in size and complexity the insurance business did likewise.

Some idea of the complexity of the business may be gleaned from the fact that the

Insurance Law of the State of New York makes provision for twenty-two major

kinds of insurance; namely, Kfe, annuity, accident and health, fire, miscellaneous

property, water damage, burglary and theft, glass, boiler, and machinery, ele-

vator, animal, collision, personal injury hability, property damage liabiUty, work-

men's compensation, fidelity and surety, credit, title, motor vehicle and aircraft,

marine, marine protection and indemnity, and insurance of hfe of property.

This list is by no means all-inclusive. Each of these major kinds of insurance

embraces a wide variety of coverages, in some instances running into the hundreds.

All of this development has of necessity been based upon affirmative state regula-

tion and the inapphcability of existing federal statutes such as the Federal Trade

Commission Act, the Robinson-Patman Act and the Sherman and Clayton Acts.

The Effect of the Decision of the Supreme Court
IN THE SOUTH-Eastern UNDERWRITERS CaSE.

On June 5, 1944 the United States Supreme Court handed down its decision

in the South-Eastern Underwriters case. This decision completely reversed the

fundamental basis underlying state regulation of the business by holding that

insurance was commerce.
One of the immediate effects of this decision was to make apphcable to the

insurance business a series of federal acts which will be, in many instances, in

direct conflict with the provisions of state laws.

Another effect, and one equally mischievous, was to subject state regulation

and the business to a long line of judicial decisions interpreting the commerce
clause of the Federal Constitution and other Federal regulatory acts enacted pur-

suant thereto. The practical effect of this may be to impair in some respects the

well-established regulation by the states and the conduct of the business itself.

To substitute a case-by-case determination of vital problems for orderly regula-

tion and management can scarcely be regarded as a progressive step. Moreover,

companies, boards, officers and employees relying upon what they regarded as

the established law of the land, may have become overnight subject to criminal

liability— all in the absence of an act of Congress specifically regulating the

insurance business.

In directing attention above to some of the major consequences of the decision,

the sub-committee's intention is to emphasize the importance of the situation

now confronting the states and the industry alike. It is not to say that they con-

stitute the only effects. As a matter of fact, the sub-committee also found that a
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number of other unfavorable developments have occurred. By this we do not
mean the routine readjustment problems flowing from the ordinary court decision;
we mean problems jeopardizing the effectiveness of some of the regulatory func-
tions of the states and potentially affecting vital sources of state revenue. The
problems created for the insurance industry are equally grave. Those familiar
with the industry who predicted endless litigation have already seen their fears
in this respect begin to materiahze. These and kindred developments cannot but
cause concern to those state officials entrusted with the responsibility of adminis-
tering and enforcing state insurance laws. They know that in the final analysis
the insurance-buying public and the public at large will be affected adversely
thereby.

It must be apparent to all thinking people that this uncertain and intolerable
state of affairs cannot be allowed to continue.

Procedure and Activities of the Sub-Committee.
This Sub-Committee on Federal Legislation was appointed by the Executive

Committee of the National Association of Insurance Commissioners on October 7,

1943. It was directed to function as a fact-finding body in connection with exist-

ing and proposed federal legislation. Logically, when the decision in the South-
Eastern Underwriters case was made, the sub-committee's efforts became more
intensified. Consequently, pursuant to a resolution adopted at a meeting of the
National Association of Insurance Commissioners held at Chicago in June of this

year, it undertook the task of making specific recommendations to the Executive
Committee of the Association not later than September 1st of this year.

Notices of its meetings were widely publicized. All interested persons were in-

vited to appear. Requests were made for the submission of memoranda and briefs

so that the sub-committee would have the benefit of any technical research made
into this problem by others. These were supplemented by public and private
hearings at which interested parties expressed their views orally. In addition to
these sources of information, the various members of the sub-committee, repre-
senting a geographical cross-section of the country, each one of the chief adminis-
trator of the insurance department in his own state, had available to them the
facilities and background of their respective insurance departments, all of them
with histories extending back many decades. All material and evidence presented
was carefully weighed.

Declaration in Favor of State Regulation.

As a result of its deliberations the sub-committee found an overwhelming senti-
ment for the retention of state regulation. The arguments advanced in its favor
were compelling. Chief and foremost among them was the fact —undisputed

—

that because the states are closer to the people than is the nation, they are better
able to deal with insurance problems arising in their several jurisdictions.

Second, and of equal importance, is the fact that the insurance business does
not lend itself to a rigid, centrahzed control. Flexibility is of the essence. Regu-
lation must be geared to regional and sectional needs.
A third and equally persuasive reason, although one which flows from the first

two, is the record of the business in this country, extending back over 100 years,
and the service which it has rendered to the public. No industry could have thrived
to the extent that the insurance industry has, nor could the pubhc have gained
as it has, if either the philosophy or administration of state regulation had been
unsound.

Recommendations.
The sub-committee recommends as follows:

1. The enactment by Congress of affirmative legislation under the commerce
clause of the Constitution by which it formulates its own policy and establishes
its own rule to the effect that the regulation and taxation of the insurance business
shall continue in the several states.

2. An appropriate amendment to the Federal Trade Commission Act eliminat-
ing the insurance business from the scope of that act. We base this recommenda-
tion upon the following consideration: The several states are empowered to deal
with improper practices. To permit the Federal Trade Commission to exercise
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the same power would mean either duplication or overlapping of the same functions.

Furthermore, in view of the present trend to expand the area of what constitutes

interstate commerce, the Federal Trade Commission might well preempt this

field to the exclusion of the states. The pubhc interest requires that wherever
possible the functions of government be exercised by that unit of government
closest to the people. In this instance it is manifest that the insurance departments
of the various states are far closer to the problem and better able to serve than a

detached central bureau.

3. An appropriate amendment eliminating the insurance business from the

scope of the Robinson-Patman Act. We base this recommendation upon the fol-

lowing considerations

:

(a) The Clayton Act, as amended by the Robinson-Patman Act, by its language

is intended to apply to commodities. Recourse to the Congressional debates pre-

ceding its enactment shows that it was never intended to apply to the insurance

business. Indeed, this recommendation is made from an excess of caution to prevent

a strained construction of the word "commodities" in the act to include insurance.

(b) One provision of the Clayton Act as amended by the Robinson-Patman Act
prohibits the payment of commissions to a broker, a practice long recognized in

the insurance industry. It is manifest that Congress never intended to bar the

payment of commissions under such circumstances.

4. An appropriate amendment to the Sherman and Clayton Acts, (which are

regarded as non-regulatory), excluding from the prohibitions thereof all reason-

able cooperative procedures necessary and incidental to the establishment of

statistical rate bases, rates, coverages and related matters. We base this recom-
mendation upon the following considerations

:

The objective of the anti-trust acts is that competition shall be free and un-
fettered. The courts have said that agreements to fix prices, no matter how be-

nevolent or well intentioned, are illegal 'per se. Experience has demonstrated that

unrestricted competition in the insurance business is not in the public interest.

Practically every state in the Union has upon its statute books provisions prohibit-

ing unfair discrimination in rates. If unfair discrimination is to be avoided, there

must be reasonable uniformity in the rates. Such uniformity can be obtained
only by cooperation in obtaining statistical data and in the promulgation of rates

based thereon. This result can be obtained only through concert of action.

The fire, casualty, surety and inland marine aspects of the insurance business

differ widely from life insurance. In life insurance the gross rates are based upon
a number of factors, including mortality tables. Mortality tables are based upon
the certainty that everyone must die; the time of death is the only uncertainty.

In the other fields of insurance there is no guarantee that the contingency insured

against will occur at all. As a result rates in these other fields can be estimated
with a lesser degree of certainty. Since rates in these other fields are based upon
the law of averages it is manifest that the broader the statistical base the more
accurate the average. The experience of individual companies is seldom a reliable

guide for rate-making purposes. The structure of the fields of insurance under
discussion is based upon these facts of common knowledge. Furthermore, many
states have by statutory enactment insisted that companies act in concert for the
purpose of collecting statistical data for rate making in these other fields in order
to utilize these established principles — principles, we may add, which are wholly
inconsistent with the unrestricted competition contemplated b}^ federal anti-trust

laws. For clarity we point out that in so-called rate regulated states the statutes

provide that the rates shall be neither excessive, inadequate, unfair or unreason-
able, and appropriate provision is made for deviation from the rate structure for

companies showing a justification therefor.

There is a further distinction between life companies and other types of insurers.

In the life companies the element of cost can be fixed with such a high degree of

mathematical certainty that to sell below the proper rate is to invite insolvency.
In other lines of insurance there might be a temptation upon the part of some
underwriters to assume that the contingency insured against will not occur. This
has been known to result in inadequate rates and eventual insolvency or sharp
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claim practices. It is the function of the various state insurance departments to
prevent these consequences which might happen if the open competition contem-
plated by the anti-trust acts were permitted.

Furthermore, history has demonstrated that under unrestricted competition
small enterprise is at a serious disadvantage. Under cooperative rate-making
methods the small insurance company is in a position to maintain its competitive
standing, a result which by its very nature supports the continued existence of

small companies and new insurance enterprise.

For these and other reasons this sub-committee believes it would be a mistake
to permit or require the unrestricted competition contemplated by the anti-trust
laws to apply to the insurance business. To prohibit combined efforts for statis-

tical and rate-making purposes would be a backward step in the developrnxnt of

a progressive business. We do not regard it as necessary to labor this point any
further because Congress itself recently recognized the necessity for concert of

action in the collection of statistical data and rate making when it enacted the
District of Columbia fire insurance rating act.

The action of the sub-committee in making this recommendation should by no
means be construed as condoning any oppressive or destructive practices. It is

obvious that any such practices are not in the best interests of either the insurance
industry or the insuring public.

We therefore recommend the immediate enactment of remedial legislation to
accomplish the recommendations hereinbefore set forth. Failure to provide such
immediate legislative relief will be contrary to the best interests of the American
people and the insurance industry.

These recommendations if enacted into law (a) will stabiUze the industry, as a
consequence of which the public will gain; (b) will reduce possible conflicts be-
tween the sphere of federal influence and state regulation; and (c) will enable
insurers to perform their necessary public functions.

In any business as large and as complicated as insurance, it is manifest that no
legislative program can meet every conceivable contingency or development which
may materialize. We have not been unmindful of that fact in making the foregoing
recommendations. Fundamentally, they are designed to provide a framework
upon which immediate legislative relief may be obtained.
The Sub-Committee also recommends:
(a) The continuing and progressive development of the existing system of

state regulation.

(b) That the Insurance Commissioners of the several states recommend that
their respective Attorney Generals give favorable consideration to the submis-
sion of briefs amicus curiae in support of a petition for rehearing by the United
States Supreme Court of the case of United States y. South-EasternUnderwriters
Association, decided June 5, 1944.

This is consistent with the action of the National Association of Insurance
Commissioners when, in full assembly at its June, 1944 meeting, it unanimously
made a similar recommendation. Subsequent events have demonstrated that the
apprehensions of the various Commissioners at that time were well founded, and
that the problems and dislocations flowing from the decision are far greater than
the majority of the Supreme Court contemplated at the time the opinion was
handed down.
A number of other matters was brought to the attention of the sub-committee,

such as an approach to the general problem by means of a constitutional amend-
ment as well as the subjects of joint stock ownership and interlocking directorates.

The sub-committee did not have opportunity to examine these matters sufficiently

to express definite conclusions at this time; however, the sub-committee will con-
tinue to explore these and other relevant subjects.

Respectfully submitted,
J. Herbert Graves, Chairman
Charles F. J. Harrington
Newell R. Johnson
Edward L. Scheufler
Robert E. Dineen
James M. McCormack

August 29, 1944 >
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APPENDIX D
HOUSE .... NO. 94

THE COMMONWEALTH OF MASSACHUSETTS

Department of Banking and Instjkance,
Division of Insttrance,

100 Nashua Street, Bos'ton, November 30, 1944

To the General Court of the Commonwealth of Massachusetts.

In compliance with the provisions of section 33 of chapter 30 of the General
Laws, as amended, copies of the recommendations for legislation to be contained
in the Annual Report of the Commissioner of Insurance (Pub. Doc. No. 9) are

submitted herewith, together with drafts of bills embodying the legislation recom-
mended. These drafts have been submitted to the Counsel for the House, as

required by law.

Charles F. J. Harrington,
Commissioner of Insurance.

RECOMMENDATIONS.

Prohibition of Unfair Practices by Insurance Companies.

If this State would completely regulate the business of insurance, it is necessary
that we should provide in chapter 175 for the prohibition of oppressive practices.

They have no proper place in the insurance business. The Federal Department
of Justice has interested itself in this matter and has invoked the Sherman Anti-
Trust Act against certain insurance companies engaged in practicing coercion,

intimidation and boycott; and, if the individual States do not control these prac-
tices by proper legislation, it will continue to be the duty of the Federal govern-
ment to do so. If the right is to be preserved, legislation similar to the Sherman
Anti-Trust Act should be enacted. The Legislature has already provided for the
prohibition of these practices in general business (General Laws, chapter 93).

"No states authorize combinations of insurance companies to coerce, intimidate,
and boycott competitors and consumers in the manner here alleged, and it cannot
be that any companies have acquired a vested right to engage in such destructive
business practices." — South-Eastern Underwriters Association, et al., 64
U. S. Sup. Ct. 1162
As a result of hearings held by the Sub-Committee on Federal Legislation of

the National Association of Insurance Commissioners, the sub-committee found
an overwhelming sentiment for the retention of state regulation. The arguments
advanced in its favor were compelling. Chief and foremost among them was the
fact — undisputed — that because the States are closer to the people than is the
nation, they are better able to deal with insurance problems arising in their several
jurisdictions.

Because of the nature and conduct of the insurance business we recommend the
inclusion of a new section in chapter 175 which prohibits unfair practices and
provides proper penalties for its violation.

Legislation to accomplish that purpose is submitted herewith.

Multiple Line Underwriting.

Multiple line underwriting is no new subject in the United States. Many States
today permit a single company to write both fire and liability risks. As a matter
of fact, the Fourteenth Clause of section 47 of chapter 175 authorizes the incor-
poration of a company "to transact outside of the territorial limits of the United
States any and all forms of insurance."

As late as 1938 marine companies were given authority to insure property of
any' kind or description against any and all risks of loss or damage outside of thie

Commonwealth (c. 175, § 54A).
We believe that the privilege of multiple line underwriting, so called, should

be afforded companies now in existence as they may see fit to take advantage of
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the privilege. There is a widespread demand on the part of the pubhc for policies

which afford both casualty and fire protection. Greater efficiency, economy and
insurance protection more beneficial to the public are important results which
would flow from this privilege. Our domestic companies will suffer a competitive
disadvantage unless our laws are liberalized.

As President of the National Association of Insurance Commissioners, the
Massachusetts Insurance Commissioner appointed a committee composed of

company executives in the stock and mutual fire and casualty fields, together with
representatives of insurance agents and brokers and the general public.

The members of the committee are as follows

:

John A. Diemand, President, Insurance Company of North America; Presi-

dent, Indemnity Ins. Co. of North America.
Kenneth C. Bell, Vice President, Chase National Bank, New York.
S. Bruce Black, President, Liberty Mutual Insurance Company; President,

United Mutual Fire Insurance Company.
William H. Laboyteaux, President, Johnson & Higgins, Insurance Brokers.

Arthur F. Lafrentz, President, American Surety Company.
J. Arthur Nelson, President, New Amsterdam Casualty Company.
William D. O'Gorman, O'Gorman & Young, Inc., General Ins., Newark, N. J.

William D. Winter, President, Atlantic Mutual Insurance Company.
This committee made a unanimous report in June, 1944, embodying the follow-

ing specific recommendations with accompanying explanations

:

I. Underwriting Powers of United States Companies in Foreign Countries.

Any domestic fire, marine, casualty or surety company should be
empowered to write any and all kinds of insurance or reinsurance, other

than life insurance or annuities, on risks outside of the United States,

its territories and possessions, provided it maintains a minimum policy-

holders' surplus of $1,500,000.

To make the foregoing recommendation effective, we believe that it

would be essential also to provide —
(a) that such foreign business be free from state premium taxes, as such,

and that underwriting profits from such business should be taxed under
a method similar to that provided by the so-called Model Marine Insur-

ance Act of the District of Columbia; and (6) that the present detailed

requirements for reporting domestic insurance be not applied to such
business. Reports on such business should be in summary only. Re-
quirements as to the items to be reported should be consistent with those

of the country in which the insurance covers.

II. Reinsuring Powers.

Any fire, marine, casualty or surety company should be empowered
to accept any and all kinds of reinsurance, other than life insurance and
annuities, provided it maintains a minimum poHcyholders' surplus of

$1,500,000.

III. Automobile Insurance.

Any fire or marine insurance company, or any casualty or surety com-
pany licensed to write hability insurance, should be empowered to write

insurance against any and all of the hazards of loss from damage to auto-

mobiles, or from liability arising out of ownership, maintenance or use

of automobiles, provided such company meets the financial requirement

which must be met by a company qualified to write automobile physical

damage or automobile hability hazards, whichever requirement is the

higher.

IV. Aircraft Insurance.

Any fire or marine insurance company, or any casualty or surety

company licensed to write liabihty insurance, should be empowered to

write insurance against any and all of the hazards of loss from damage
to aircraft, or from habiUty arising out of ownership, maintenance or

use of aircraft, provided such company meets the financial requirement
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which must be met by a company quaUfied to write aircraft physical

damage or aircraft HabiUty hazards, whichever requirement is the higher.

V. Personal Property Floater Policies.

Any fire, marine, casualty or surety company should be empowered
to insure individuals against all risks of loss of, or damage to, personal

property other than: (a) motor vehicles, aircraft or watercraft (excepting

canoes, rowboats, sail-boats less than twenty-one feet in length, and
outboard motor boats); or (b) personal property pertaining to the busi-

ness, trade or profession of the insured (excepting professional books,
instruments and other professional equipment owned by the insured). . . ,

Recommendation I (Underwriting Powers of United States Companies in
Foreign Countries) is predicated upon our conviction that United States

companies should be enabled to compete on terms of equality with foreign

insurance companies in offering insurance protection to American business

in world trade.

Recommendation II {Reinsuring Powers) is based upon the frequently

expressed thought that it is advisable to expand the American reinsurance

market. We beheve that this will be accomplished if the recommendation is

adopted, and that by opening such an outlet for the use of capital now in the
insurance business there will be afforded a broadened spread of risk, thus
increasing the financial stability of both fire and casualty companies. It will

also facilitate the underwriting of very large risks within the United States

market.
In making Recommendation III (Automobile Insurance) we are mind-

ful of the fact that more than half of the states now permit such a com-
bination of powers in a single company, and that a very large proportion of

the automobile insurance of the country is now written either in single full

coverage poHcies by companies in States where laws permit such policies,

or under the "combination policj^" (i.e., one in which two companies combine
to furnish coverage against both liability and physical damage hazards).
Clearly the needs of the automobile owner are better served if he can fix re-

sponsibility upon a single company instead of looking to the liability company
for protection against hability and to the fire company for a settlement of
his physical damage loss. There is little doubt that he prefers a single docu-
ment instead of two, as is indicated by the widespread use of combination
policies. We think also that public demand in the insurance business is more
a response to what the business offers than a desire for something which the
market does not afford. Demand is created by offering desirable coverages
and by stating such coverages in policy forms which are attractive to the
buyer.
Recommendation IV (Aircraft Insurance) rests in part upon much the

same considerations as were stated with respect to Recommendation III,

and in part upon a belief that the expected large growth in civil aviation in
the post-war period emphasizes the desirability of making aviation insurance
available in as large a market as practicable.

Recommendation V (Personal Property Floater Policies) is based upon a
belief that this policy should be available in all States instead of in but some
forty States as at present, and that there is no sound reason why it should
not be written by any company which can qualify to write either fire, casualty,
marine or surety risks. A very substantial part of the coverage provided by
the Personal Property Floater is burglary insurance, which is an important
class of insurance to the casualty and surety companies. Similarly, a sub-
stantial part of the coverage is fire insurance. It would be unfair to deprive
either group of companies of the right to issue such a policy.

We are inclined to think that these last three recommendations merely
attempt to bring the insurance laws into harmony with the way a consider-
able and increasing amount of insurance is now being underwritten.

The foregoing recommendations constituting the unanimous opinion of a rep-
resentative group of gentlemen, well informed in the problems of the insurance
business and the requirements of the public, should be strongly persuasive evi-
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dence that amendments to our insurance law permitting multiple line underwrit-
ing to the extent hereinbefore described are distinctly in the public interest. We
urge enactment of this legislation to the end that our domestic insurance com-
panies may avail themselves of reasonable and progressive opportunity to more
adequately serve the public.

Appkoval of Classifications of Risks and Premium Charges and Examina-
tion OF Rating Bureaus by the Commissioner.

On June 5, 1944, the United States Supreme Court rendered a decision in the

case of the United States of America, Appellant /;. South-Eastern Underwriters

Association, et al., overruling Paul v. Virginia, 8 Wall, 168 (1869), which held that

insurance was not commerce and therefore not subject to Federal legislation. The
decision completely reversed the fundamental basis underlying state regulation

of the insurance business by holding that insurance was commerce.

The decision specifically held that the Sherman Anti-Trust Act applied to the

business of insurance. The Court stated in part, "Finally, it is argued at great

length that virtually all the States regulate the insurance business on the theory

that competition in the field of insurance is detrimental both to the insurers and
the insured, and that if the Sherman Act be held applicable to insurance, much
of this state regulation will be destroyed." The Court further stated, "The argu-

ment that the Sherman Act necessarily invalidates many state laws regulating

insurance we regard as exaggerated. Few States go 'so far as to permit private

insurance companies, without state supervision, to agree upon and fix uniform

insurance rates." Cf. Parker v. Brown, 317 U. S. 341, 350-352.

Under the anti-trust laws it has been squarely held that price-fixing agreements

are illegal per se (United States v. Socony-Vacuum Oil Co., 310 U. S. 150 (1940) ).

In a number of States insurance rates in the fire field, although fixed by agreements

between insurance companies, are subject to approval or disapproval by state

insurance supervisors. In short, the use of prices fixed by these combinations is

subject to legal restraint.

This Commonwealth has no law with respect to fire insurance rates providing

for "actually fixing the rates or approving rates filed," nor does it prescribe that

fire insurance rates shall be filed with any public official; therefore, the penalties

of the Sherman Act may be vigorously invoked against persons who engage in

rate-making activities not authorized by statute providing for rate approval by a

state official. This statement is based upon an inference drawn from the testimony

of the Attorney General before the sub-committees of the Committees on Judiciary

of the Congress of the United States, 78th Congress, Second Session, at a hearing

held on June 23, 1944. Attorney General Biddle said in part, "Therefore the large

number of state acts which simply permit rate bureaus to fix rates do very definitely

come in conflict with the Federal law. There are only very few States, Texas

notably, which fix their rates; and it seems to me that if the States wish to be free

of the compulsion of the anti-trust law they must take a responsibility of actually

fixing the rates or approving the rates filed with them, because I cannot see other-

wise how the public is protected.

"Now, there are seventeen States, I think, which do not deal in their laws in

any way with rates. So in a very large segment of this whole problem there is

absolutely no regulation of any kind, either by competition or by state control."

It is clear, therefore, since in Massachusetts fire insurance rates are not subject

to approval by a public official, there is a likelihood that the Depar ment
of Justice, acting under the mandate of the Sherman Act, would conceivably have

a duty to institute action against representatives of insurance companies engaged

in cooperative rate-making activities. The fact that the rates made by a company
bureau are advisory only would not necessarily remove the threat of prosecution

under the Sherman Act.

It is well known that extensive use of rates agreed upon by companies acting in

concert is evidence that the companies combined for the purposes of establishing

rates intended to be used by all of them.

If the advisory rates are not required to be used by companies, unrestrained

competition is the alternative under the present state of the law. Such a situation
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is contrary to the arguments advanced on behalf of the insurance companies by
their counsels in the South-Eastern Underwriters Association case.

The Attorney General stated on June 23, 1944, at the hearing previously referred

to, "I have not been asked, nor has anybody in the Department of Justice con-
sidered taking any action against any insurance company or group of insurance
companies until the States have had an opportunity to consider to what extent
they may wish to amend their laws, or until the Congress of the United States has
had a full opportunity of considering whether Congress wishes to amend the Federal
statute."

The government in its brief filed in the Supreme Court in the South-Eastern
Underwriters case, states: "A type of state law which would conflict with the
Sherman Act would be one which authorizes a private combination of insurance
companies to fix premium rates without the approval of any state authority."

The South-Eastern Underwriters Association, composed of fire insurance com-
panies, in the brief filed by their Counsel in the same case concludes as follows:

"Fire insurance must, necessarily, be regulated. This regulation, however, whether
State or Federal, must take a co-operative rather than a competitive form. The
experience of the States and the economics of the business teach us that this is

imperative."

This same brief points out that "The statutes of twenty-nine States provide
either that premium rates must be filed with the State Insurance Department, or

that the State Insurance Department may require such filing. The usual provision

is that companies may not deviate from the filed rates unless a formal deviation is

filed with or approved by the State Insurance Department."

We have considered section 104 of chapter 175 which deals with "Complaint
by person aggrieved by fire rates." This section indicates clearly that the Board
of Appeal on Fire Insurance Rates may act only upon complaint by any person
aggrieved. Its decisions are merely advisory. No authority is conferred upon the
Board to enforce its decisions.

In view of the foregoing, and having in mind our obligation to recommend to

the Legislature measures for the proper protection of the public and the main-
tenance of solvency of insurance companies, we respectfully recommend the adop-
tion of legislation which will confer upon the Commissioner of Insurance authority
to approve fire insurance rates, classifications of risks and premium charges.

We further recommend that section 4 of chapter 175 be specifically amended to

confer upon the Commissioner authority under this section to make examinations
and recommendations with respect to the afi^airs of rating bureaus.

Participating Insurance Policies.

Present-day business conditions, coupled with public demand for insurance at
reasonable cost, have encouraged stock companies to seek the right to issue par-
ticipating policies. By the terms of such policies, policyholders participate in the
profits of the insurance company.

There does not appear to be any authority in the insurance law by which a
domestic stock company, already formed, may change or amend its charter so
that it could issue participating policies. Legislation is presented authorizing such
companies to make such a change if they so desire, and also providing that foreign

stock companies transacting business in this Commonwealth may not issue parti-

cipating policies unless specifically authorized to do so by their charters.

Additional Information on Application for Registration of Motor Vehicles.

The assembling of adequate statistics and data for use in establishing com-
pulsory automobile rates, classifications of risks and premium charges makes it

necessary to procure from the automobile owner certain reliable pertinent informa-
tion. The most direct and efficient medium of obtaining information from the
automobile owner is through application for registration. The value of this in-

formation depends entirely upon its accuracy. The integrity of the applicant for

registration is likewise important. To make certain that proper information is

furnished, we recommend the amendment of section 24 of chapter 90 as set forth

in the accompanying legislation. The accuracy of the information required by the
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Insurance Commissioner is so important to the proper promulgation of compulsory
automobile rates, classifications of risks and premium charges that information

should be required under penalties equivalent to those imposed for furnishing a
false name, address or place of principal garaging.

Gkoup Ajstnuity Policies.

The increased demand for group annuity contracts du'e, in a large measure, to

the development of pension trust plans, has directed our attention to the fact that

the Massachusetts law is not sufficiently developed to afford proper protection

to the beneficiaries of such policies. Group annuity protection should be encour-

aged as a medium for providing social security benefits through private sources.

To guard against the danger of unbridled competition, we recommend the adop-
tion of legislation designed to permit the proper and reasonable development of

this type of business, with due consideration for the safety and well-being of the

insurance companies and the public. The recommendations incorporated in the

accompanying legislation reflect the latest legislative control of this type of business.

Single Premium Non-Cancellable Policies.

Chapter 529 of the Acts of 1943 authorizes among other things the issuance of

a single premium non-cancellable policy in a form approved by the Department
of Industrial Accidents. The Workmen's Compensation Act, General Laws, chapter

152, section 52, provides for the approval of rates by the Commissioner of Insur-

ance. This is the only instance in our insurance law where the authority to approve
the policy form is vested in one department, and the authority to approve rates

in another department. By agreement with the Department of Industrial Acci-

dents, it was decided that the law should be amended transferring the authority

to approve the policy form from the Department of Industrial Accidents to the

Commissioner of Insurance. This recommendation is offered in the interest of

efficiency and greater facihty in the administration of this portion of the law.

The Department of Insurance has trained personnel charged with the approval

of pohcy forms, and is therefore more adequately equipped to perform this duty.

Legislation accomphshing this purpose is submitted herewith.

• Deposits made by Insurance Companies.

There are three sections of chapter 175 which deal with deposits made by insur-

ance companies with the State Treasurer, namely, section 106, section 152A and
section 155.

Section 106 requires the deposit to be "in exclusive trust for the benefit and
security of all its policyholders in the United States, including obligees of bonds
executed by such company as surety"; section 152A requires the deposit to be

held for "the benefit of all policyholders in the United States"; and section 155

requires the deposit to be held "in exclusive trust for the benefit and security of

all its policyholders and creditors in the United States."

The purposes for which these deposits are held should be made uniform, and the

accompanying legislation is recommended to amend these sections so that each

and all will require the deposit to be made "in exclusive trust for the benefit and
security of all its policyholders and creditors in the United States, including obhgees

of bonds executed by such company as surety if it transacts business under Clause

Fourth."
Reinsurance.

In view of the widespread use of the term "reinsurance" and the many inter-

pretations to which it is susceptible, it is essential that it be specifically defined

in the insurance law.

Legislation amending section 1 of chapter 175 by inserting such a definition is

recommended herewith.
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HOUSE .... NO. 95

Accompanying the first recommendation of the Commissioner of Insurance
(House, No. 94). Insurance.

THE COMMONWEALTH OF MASSACHUSETTS

In the Year One Thousand Nine Hundred and Forty-Five.

An Act relating to the regulation of insurance companies.

Be it enacted by the Senate and House of Representatives in General Court assembled,

and by the authority of the same, as follows:

Chapter one hundred and seventy-five of the General Laws, as appearing in

the Tercentenary Edition, is hereby amended by inserting therein, after section

six, the following new section :
—

•

Section 7. No company shall enter into any co-operative agreement or any
concerted action to monopolize the business of insurance through coercion, in-

timidation or boycott directed at any person, firm, association, partnership or

insurance company not participating in such a co-operative agreement or concerted
action or who have refused with justifiable cause to deal with such company or

its representative.

The commissioner may at any time for cause shown and after a hearing revoke
the license or suspend it for a period not exceeding the unexpired term thereof and
may for cause shown and after a hearing revoke the Hcense while so suspended
of any company which violates the provisions of this section and shall notify the
licensee in writing of such revocation or suspension and shall publish a notice

of such revocation or suspension in such a manner as he may deem necessary for

the protection of the public.

A company aggrieved by a revocation or suspension of its license hereunder,
may within ten days from the effective date of such revocation or suspension file

a petition in the supreme judicial court for the county of Suffolk for a review of

such action of the commissioner. The court shall summarily hear and determine
the question whether the ground for revocation or suspension specified in the
notice of the commissioner exists and may make any appropriate order or decree.

If the order or decree is adverse to the petitioning company it may within ten days
therefrom appeal to the full court ; and in case of such an appeal the revocation or

suspension of the license of the said company shall continue in full force until the
final determination of the question by the full court, unless vacated by the com-
missioner during the pendency of such appeal.

In proceeding under this section the commissioner or any person authorized by
him shall have free access to all of the books and records of any company, or of

its representatives, under investigation.

He or the person authorized by him may summon and examine under oath any
person who, he believes, has knowledge of the affairs, transactions or circum-
stances being examined or investigated or any books, records, papers or documents
in possession or control of such person; and whoever without justifiable cause
neglects upon due summons to appear and testify before the commissioner or his

authorized representative, and whoever obstructs said commissioner or said rep-

resentative in making examinations or investigations hereunder, shall be punished
by a fine of not more than one thousand dollars or by imprisonment for not more
than one year.

A company violating any of the provisions of this section shall be punished by
a fine of not less than five hundred dollars nor more than five thousand dollars.

An individual violating any of said provisions shall be punished by a fine of not
less than five hundred dollars nor more than five thousand dollars or by imprison-
ment for not less than one month nor more than one year or both.
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HOUSE .... NO. 96

Accompanying the second recommendation of the Commissioner of Insurance

(House, No. 94). Insurance.

THE COMMONWEALTH OF MASSACHUSETTS

In the Year One Thousand Nine Hundred and Forty-Five.

An Act relative to the kinds of insurance which may be written by certain
insurance companies.

Be it enacted by the Senate and House of Representatives in General Court assembled,

and by the authority of the same, as follows:

Section 1. Chapter one hundred and seventy-five of the General Laws, as

appearing in the Tercentenary Edition, is hereby amended by inserting after

section fifty-four A the following new sections :

—
Section 54B. Any company authorized to transact the kinds of business specified

in any one of the first, second, fourth or sixth clauses of section forty-seven may,
except with respect to life insurance and contracts for the payment of annuities and
pure endowments, reinsure risks of every kind or description and may, with respect

to risks outside of the United States, its territories and possessions, v/rite any and
all kinds of insurance, provided it maintains a surplus to policyholders, including

any guaranty capital, of not less than one million five hundred thousand dollars.

Section d4C. Any company authorized to transact the kinds of business specified

in the first or second clause, or in subdivision (6) of the sixth clause, of section

forty-seven may insure against any loss of or damage to, or loss of use of, motor
vehicles other than motor boats, or aircraft, their fittings or contents, or against

legal liabihty for loss or damage on account of injury to or death of any person or

on account of any damage to property of another, arising out of the ownership,

maintenance or use of said vehicles or aircraft, provided it maintains a surplus

to policyholders, including any guaranty capital, of not less than four hundred
thousand dollars.

Section 04D. Any company authorized to transact the kinds of business specified

in any one of the first, second, fourth or sixth clauses of section forty-seven may
insure against any and all kinds of loss of or dam-age to, or loss of use of, any in-

dividual's personal property other than merchandise, motor vehicles, aircraft or

watercraft, excepting canoes, rowboats, sailboats less than twenty-one feet in

length, and outboard motor boats.

Section 2. Chapter sixty-three of the General Laws, as appearing in the Ter-

centenary Edition, is hereby amended by inserting after section twenty-two the

following new section :
—

Section 22A. Every domestic insurance company, other than a life insurance

company, with respect to insurance written on risks outside the United States,

its territories or possessions, shall annually pay a tax of five per cent upon the

average underwriting profit, on a five year basis, of the company from such insur-

ance; provided, however, that for each calendar year preceding the establishment

of a five year average underwriting profit such tax shall be on the basis of the

underwriting profit of that year from such insurance. At the end of the said five

year period the tax for each of the five years shall be recomputed and an adjust-

ment made on the basis of the five year average. Thereafter a tax for each calendar

year shall be based upon the average annual underwriting profit for the five year

period which ends with the year with respect to which the tax is assessed. "Under-
writing profit" shall be ascertained by deducting from the premiums earned on
such insurance (1) losses incurred, (2) expenses incurred, including both allocated

and unallocated expenses, and (3) premiums returned or credited to policyholders

in connection with such business.
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With respect to such insurance such tax on underwriting profits shall be in lieu

of taxes under section twenty-two on gross premiums. Each insurance company-
liable to taxation under this section shall annually in January make a return to

the commissioner, in such form as he shall prescribe, showing the method of cal-

culation of the tax which may be due hereunder. For cause, the commissioner
may extend the time within which any such statement may be filed, but not to a
date later than March first.

This section shall not be applicable to insurance of property and interest of

other states or countries where a tax is actually paid by such company or its agents.

This section shall become effective January first, nineteen hundred and forty-six.

HOUSE .... NO. 97

Accompanying the third recommendation of the Commissioner of Insurance
(House, No. 94). Insurance.

THE COMMONWEALTH OF MASSACHUSETTS

In the Year One Thousand Nine Hundred and Forty-Five.

An Act relating to the powers and duties of the commissioner of insurance
and of insurance companies.

Be it enacted by the Senate and House of Representatives in General Court assembled,

and by the authority of the same, as follows:

Section 1 . Section four of chapter one hundred and seventy-five of the General
Laws, as appearing in the Tercentenary Edition, as most recently amended by
chapter three hundred and twenty-four of the acts of nineteen hundred and forty-

one, is hereby further amended by inserting after the eighth paragraph the follow-

ing new paragraph :
—

At least once in five years or whenever he determines it to be prudent, the
commissioner shall, or by his deputy or examiner, visit each rating board or bureau
engaged in the making of or in the promulgating of classifications of risks, premium
charges or rating plans, and thoroughly inspect and examine its affairs and make
such recommendations as he believes are warranted.

Section 2. Chapter one hundred and seventy-five of the General Laws, as

appearing in the Tercentenary Edition, is hereby amended by inserting after

section ninety-eight as appearing therein the following new section :
—

Section 9SA. Insurance companies authorized to transact business in the com-
monwealth under clause First of section forty-seven shall fi.le with the commis-
sioner of insurance classifications of risks located in the commonwealth and pre-

mium charges relating thereto, together with any rating plans or schedules for

measuring hazards of individual risks, which shall not take effect until approved
by the commissioner as adequate and reasonable and not unfairly discriminatory;

provided, that upon petition of any company or of any other party aggrieved,

the action of the commissioner in approving or disapproving such proposed clas-

sifications of risks, premiums and rating plans shall be subject to review by the
supreme judicial court. The commissioner may withdraw his approval.
Due consideration shall be given in the approval of rates to past and prospective

loss experience, to conflagration and catastrophe hazards, if any, and to all other
factors reasonably attributable to classes of risks.

With the approval of the commissioner departure may be made from rates for

such classifications in accordance with rating plans, schedules and rules which
recognize variations in insurance hazards or expense elements, or both.
The filings above mentioned may be made on behalf of a company by a rating

board or bureau if such organization has previously been approved as a filing agent
by the commissioner of insurance.
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HOUSE .... NO. 98

Accompanying the fourth recommendation of the Commissioner of Insurance
(House, No. 94). Insurance.

THE COMMONWEALTH OF MASSACHUSETTS

In the Year One Thousand Nine Hundred and Forty-Five.

An Act defining more specifically the powers of certain insurance
companies.

Be it enacted by the Senate and House of Representatives in General Court assembled,

and by the authority of the same, as follows:

Section 1. Chapter one hundred and seventy-five of the General Laws, as

appearing in the Tercentenary Edition thereof, is hereby amended by striking

out section fifty of said chapter and inserting in its place the following new section :

—

Section 50. A stock company, by a two thirds vote of all its stock entitled to

vote, or a mutual company, by a two thirds vote of those members present and
voting, at a meeting duly called therefor, may alter, add to or change, to the extent
authorized by the chapter, the classes of insurance for the transaction of which
it was incorporated, may change the location of its principal office or place of busi-

ness in the commonwealth, or in the case of a stock company, may provide for the
transaction of insurance on a participating plan, or may increase or reduce the par
value of the shares of its capital stock, which value shall not be less than five nor
more than one hundred dollars, or, in the case of either a stock company or a mutual
company, may make any other lawful amendment or alteration in its agreement
of association or articles of organization, or in the corresponding provisions of its

act of incorporation.

Section 2. Chapter one hundred and seventy-five of the General Laws, as

appearing in the Tercentenary Edition, is hereby amended by striking out section

one hundred and fifty of said chapter and inserting in its place the following new
section :

—
Section 150. Foreign companies, upon complying with the conditions herein set

forth applicable to such companies, may be admitted to transact in the com-
monwealth, as provided in section one hundred and fifty-seven, any kinds of busi-

ness authorized by this chapter, subject to all general laws now or hereafter in

force relative to insurance companies, and subject to all laws applicable to the

transaction of such business by foreign companies and their agents; except that

no foreign stock company may issue participating policies unless specifically

authorized to do so by its charter provided, that no provision of law which by its

terms applies specifically to domestic life companies shall thereby become applic-

able to foreign life companies; and provided, further, that the provisions of section

eighty-one relative to the contingent mutual liabihty of members shall not apply
to any foreign mutual fire company which had been admitted to transact business

in the commonwealth prior to January first, nineteen hundred and twenty-one,

and was then actually transacting business therein without complying with said

provisions.

HOUSE .... NO. 99

Accompanying the fifth recommendation of the Commissioner of Insurance

(House, No. 94). Highways and Motor Vehicles.

THE COMMONWEALTH OF MASSACHUSETTS

In the Year One Thousand Nine Hundred and Forty-Five.

An Act relating to applications for registration of motor vehicles or
trailers.

Be it enacted by the Senate and House of Representatives in General Court assembled,

and by the authority of the same, as follows:
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Section twenty-four of chapter ninety of the General Laws, as appearing in the

Tercentenary Edition, as most recently amended by chapter eighty-two of the

acts of nineteen hundred and thirty-nine, is hereby further amended by striking

out subdivision (2) (a) and inserting in its place the following: —
(2) (a) Whoever upon any way or in any place to which the public has a right

of access operates a motor vehicle recklessly, or operates such a vehicle negligently

so that the lives or safety of the pubhc might be endangered, or upon a bet or wager
or in a race, or whoever operates a motor vehicle for the purpose of making a

record and thereby violates any provision of section seventeen or any regulation

under section eighteen, or whoever without stopping and making known his name,
residence and the register number of his motor vehicle goes away after knowingly
colliding with or otherwise causing injury to any other vehicle or property, or

whoever uses a motor vehicle without authority knowing that such use is un-

authorized, or whoever loans or knowingly permits his license to operate motor
vehicles to be used by any person, or whoever makes false statements in an appli-

cation for such a license or falsely impersonates the person named in such an
application or procures such false impersonation whether of himself or of another,

or whoever in an application for registration of a motor vehicle or trailer gives any
false information or answer shall be punished by a fine or not less than twenty nor
more than two hundred dollars or by imprisonment for not less than two weeks
nor more than two years, or both; and whoever operates a motor vehicle upon
any way or in any place to which the public has a right of access and, without
stopping and making known his name, residence and the register number of his

motor vehicle, goes away after knowingly colliding with or otherwise causing in-

jury to any person shall be punished by imprisonment for not less than two months
nor more than two years. A summons may be issued instead of a warrant for

arrest upon a complaint for a violation of any provision of this paragraph if in the

judgment of the court or justice receiving the complaint there is reason to believe

that the defendant will appear upon a summons.

HOUSE .... NO. 100

Accompanying the sixth recommendation of the Commissioner of Insurance
(House, No. 94). Insurance.

THE COMMONWEALTH OF MASSACHUSETTS

In the Year One Thousand Nine Hundred and Forty-Five.

An Act relative to group annuity contracts.

Be it enacted by the Senate and House of Representatives in General Court assembled,

and by the authority of the same, as follows:

Chapter one hundred and seventy-five of the General Laws, appearing in the
Tercentenary Edition, is hereby amended by inserting the following new section :

—
Section 1S8B. A group annuity contract is hereby defined to be that form of

annuity contract covering any of the groups of individuals' described in subdivi-

sion (a), (b) or (d) of section one hundred and thirty-three.

No such contract shall be issued or delivered in the commonwealth until a copy
of the form thereof has been on file for thirty days with the commissioner unless

before the expiration of such thirty ' days he shall have approved the contract
in writing; nor if the commissioner notifies the company in writing, within said

thirty days, that in his opinion the form of the policy does not comply with the
laws of the commonwealth, specifying his reasons therefor, provided that such
action of the commissioner shall be subject to review by the supreme judicial court;

nor shall any such contract be so issued or delivered unless it contains in sub-
stance the provisions of clauses 1, 2, 3 and 5 of section one hundred and thirty-

four and in addition thereto provisions which in substance shall read as follows:

That, the company will issue to the holder of the contract for delivery to each
annuitant who contributes thereunder an individual certificate setting forth the
statement in substance of the benefits to which he is entitled under such contract.
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That, there shall be a period of grace of thirty days within which any stipulated

payment to be remitted by the holder to the insurer, falling due after one year
from date of issue, may be made, subject to the option of the insurer, to an interest

charged thereon at a rate, to be specified in the contract, which shall not exceed
six per cent per annum for the number of days of grace elapsing before such pay-
ment.

That, in the event of the non-payment of any premium after three full years'

premiums shall have been paid, the annuity shall automatically become converted
into a paid-up annuity for such proportion of the original annuity as a number
of completed years' premiums paid bears to the total number of premiums required

under the policy.

Paragraph seven, eight and nine of section one hundred and thirty-four and
sections one hundred and thirty-five, one hundred and thirty-seven, one hundred
and thirty-eight and one hundred and thirty-eight A shall apply to group annuity
contracts.

Except as provided in this section, it shall be unlawful to make an annuity
contract covering a group in this commonw^ealth.

HOUSE .... NO. 101

Accompanying the seventh recommendation of the Commissioner of Ins urance
(House, No. 94). Labor and Industries.

THE COMMONWEALTH OF MASSACHUSETTS

In the Year One Thousand Nine Hundred and Forty-Five.

An Act eelative to the fuenishing of ceetain policies of liability insue-
ance by self-insueers under the workmen's compensation law.

Be it enacted by the Senate and House of Representatives in General Court assembled,

and by the authority of the same, as follows:

Sub-paragraph (a) of section twenty-five A of chapter one hundred and fifty-two

of the General Laws, inserted by section seven of chapter five hundred and twenty-

nine of the acts of nineteen hundred and forty-three, is hereby amended by strik-

ing out, in the twenty-ninth line, the words "approved by the department,", —
so as to read as foUow^s :

— (a) By keeping on deposit with the state treasurer in

trust for the benefit and security of employees such amount of securities, not less

in market value than ten thousand dollars, as may be required by the department,

said securities to be in the form of cash, bonds, stocks or other evidences of in-

debtedness as the department may require, and to be used, liquidated and dis-

bursed only upon the order of the department for the purposes of paying the bene-

fits provided for by this chapter. The department shall, from time to time, deter-

mine the liabilities of a self-insurer both incurred or to be incurred because of

personal injuries to employees under this chapter. The department may at any
time require an additional deposit or further security or permit a decrease in the

market value of said deposit provided the value of said deposit in no case shall be

less than ten thousand dollars. The department may permit a substitution of

securities in place of those deposited. Interest, dividends and other income from

said deposit or deposits shall be payable to the employer who deposited them,

unless and until the department shall direct otherwise. The deposit or deposits

may be returned to the employer if the employer shall insure with an insurer under

subsection (1) of this section, or quahfy as a self-insurer under sub-paragraph (6)

of this section, or if he shall cease to transact business in the commonwealth;
provided, that in any case he satisfies the department that he is not under any
obligation to pay compensation under this chapter, or, if the department so requires,

he furnishes the department with a single premium non-cancellable policy, securing

him against any liability that may have arisen under this chapter. No deposit

so deposited shall be assignable or subject to attachment or be liable in any way
for the debt of the self-insurer.
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HOUSE .... NO. 102

Accompanying the eighth recommendation of the Commissioner of Insurance
(House, No. 94). Insurance,

THE COMMONWEALTH OF MASSACHUSETTS

In the Year One Thousand Nine Hundred and Forty-Five.

An Act making uniform the purposes for which deposits by insurance
companies are made.

Be it enacted by the Senate and House of Representatives in General Court assembled,

and by the authority of the same, as follows:

Section 1. Section one hundred and six of chapter one hundred and seventy-five

of the General Laws, as appearing in the Tercentenary Edition, as most recently
amended by chapter four hundred of the acts of nineteen hundred and thirty-nine,

is hereby further amended by striking out the first sentence of said section and
inserting in place thereof the following :

— A foreign company of the class desig-

nated in the preceding section shall not be admitted and authorized to transact

business in the commonwealth until, besides complying with sections one hundred
and fifty-one and one hundred and fifty-five, it has satisfied the commissioner
that it has made a deposit with the state treasurer or with the proper board or

officer of some other state of the United States, in exclusive trust for the benefit

and security of all its policyholders and creditors in the United States including
obligees of bonds executed by such company as surety, if it transacts business
under Clause Fourth, of an amount not less than one hundred thousand dollars.

Section 2. Section one hundred and fifty-five of chapter one hundred and
seventy-five of the General Laws, as appearing in the Tercentenary Edition, as

most recently amended by chapter four hundred of the acts of nineteen hundred
and thirty-nine, is hereby further amended by striking out the first sentence of

Clause First thereof and inserting in place thereof the following :
— First, It has

satisfied the commissioner that it has made a deposit with the state treasurer or

with the proper board or officer of some other state of the United States, in exclusive

trust for the benefit and security of all its policyholders and creditors in the United
States including obligees of bonds executed by the company as surety, if it trans-

acts business under Clause Fourth, of an amount not less than the amount of capital

required of domestic stock companies by sections forty-eight and fifty-one, which,
if so on deposit in this commonwealth, shall not be returned to the company,
until it has ceased to transact business in the commonwealth, nor until the com-
missioner is satisfied that the company is under no obligation to policyholders
or other persons in this commonwealth or in any other state of the United States

for whose benefit such deposit was made, nor until he had given his written con-
sent to such- return; provided, that the commissioner may, in any case, authorize
in writing the return to the company of any excess of any such deposit over the
amount required by this clause, if he is satisfied that such return will not be pre-

judicial to the interests of its policyholders or creditors in the United States in-

cluding obligees of bonds executed by the company as surety.

Section 3. Section one hundred and fifty-two A of chapter one hundred and
seventy-five of the General Laws, as appearing in the Tercentenary Edition, as

inserted by chapter seven hundred and sixteen of the acts of nineteen hundred
and forty-one, is hereby amended by striking out the second sentence of said section

and inserting in place thereof the following :
— Any deposit required for the pur-

poses specified in either of said sections shall be inclusive of, and not in addition
to, any deposit required by any other state to be made for the benefit of all policy-

holders and creditors in the IJnited States including obligees of bonds executed
by the company as surety, if it transacts business under Clause Fourth.
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HOUSE .... NO. 103

Accompanying the ninth recommendation of the Commissioner of Insurance
(House, No. 94). Insurance.

THE COMMONWEALTH OF MASSACHUSETTS

In the Year One Thousand Nine Hundred and Forty-Five.

An Act defining the tekm "keinsurance."

Be it enacted by the Senate and House of Representatives in General Court assembled,

and by the authority of the same, as follows:

Section one of chapter one hundred and seventy-five of the General Laws, as
appearing in the Tercentenary Edition, is hereby amended by inserting after

paragraph twelve the following new paragraph :
—

"Reinsurance" is an agreement made by two or more insurance companies by
which one insurance company for a consideration promises to pay money or its

equivalent or to do an act valuable to the other insurance company, upon the
destruction, loss or injury of something upon which the latter has issued a contract

of insurance. This definition shall not be deemed to apply to the reinsurance which
may be required by the department of industrial accidents under General Laws,
chapter one hundred and fifty-two, section twenty-five A (c).
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APPENDIX E

SUPPLEMENTAL AGREEMENT
This SUPPLEMENTAL AGREEMENT, made and entered into by the

STOCK COMPANY ASSOCIATION, an unincorporated association of insur-

ance companies, hereinafter referred to as the "ASSOCIATION," and the HOME
OWNERS' LOAN CORPORATION, a corporation created by the HOME
OWNERS' LOAN ACT of 1933 and Amendments thereto, its successors and
assigns, hereinafter referred to as the "CORPORATION,"

WITNESSETH:
L It is agreed that the amended agreement now existing between the parties

dated May 12, 1941, effective as of May 1st 1941, hereinafter called "Amended
Agreement," shall be supplemented in the manner and to the extent hereinafter

described.

2. This supplemental agreement is hereby made a part of said Amended Agree-
ment, and the construction, interpretation and definition of the terms of this

supplemental agreement shall be governed by the provisions of said Amended
Agreement.

3. The Association recognizes that the Corporation, organized and operating
as an instrumentality of the United States to render a public service, not operating
for profit, has a nation-wide organization and facilities capable of rendering a
service of great value to the Association and to its member companies in the making
of appraisals, inspections, investigations and studies of insured and insurable

properties of a class of great interest to the companies, members of the Associa-
tion, who now desire to have for their own purposes all such data which bear upon

,

(a) properties which they have insured, or (b) which tend to assist them in the
operation of insurance business by (1) accumulating experience and statistics

indicative of the operation of factors which enter into the causation of losses by
fire or other hazards insured against, or (2) which control and affect the extent
of losses or damage created, or (3) which become useful in the development of

better methods and processes of ascertaining and appraising losses and meas-
uring damage.

4. The Corporation is willing that such information as it has or may accumu-
late hereunder should, under proper safe-guards and control, be made available

to insurance companies, members of the Association, desiring and intending to

use them in the pubUc interest, provided the Corporation may be adequately
compensated for the costs and expenses of such services rendered to, or incurred
for, the benefit of the said companies.

5. The Corporation agrees that all appraisals made by it of properties in which
the Corporation is interested shall be made available to the Association. In addi-
tion to such appraisals or re-appraisals, the Corporation will from time to time
obtain reports from its field representatives who visit properties, and in other
ways the Corporation will currently assemble such information as shall be avail-

able concerning conditions, uses and standards of maintenance affecting such
properties.

6. The Corporation agrees that it will conduct a fire prevention program formu-
lated in collaboration with the Association, to include special inspections by field

representatives of the Corporation of properties to note physical defects, condi-

tions or practices increasing fire risks and hazards together with recommendations
for corrective measures to be taken, all of which shall then be brought to the
specific attention of the owner or occupant of the premises inspected and written
reports thereof shall be made. From time to time thereafter owners and occupants
will be required to report on forms and questionnaires supplied by the Corporation
of steps taken to eliminate dangerous practices and correct adverse conditions.

Such program shall also include an educational campaign consisting of personal
contacts by its field staff and of the issuance by the Corporation from time to time
to its mortgagors, vendees or lessees of circulars and pamphlets designed to inform
and instruct them of the most up-to-date methods of fire prevention or elimina-
tion or reduction of other hazards insured against.
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7. The Association recognizes that the Corporation is placed under substantial
expense in performing duties in aid and expedition of the insurances written under
the aforesaid Amended Agreement, especially in the requirements that the Cor-
poration keep the active files on the insurances written and operate the facilities

for notifying mortgagors, vendees and lessees of the pending or eventuated ex-

piration of policies, instructing them as to steps to be taken by them to obtain
new insurance or to have such insurance ordered for them by the Corporation.

8. The Association further recognizes the great benefits to itself of the facilities,

created by the Corporation which now operate to avoid multiplication of detail

by dealing solely with the Corporation in respect of adjusted or return premiums,
Corporation undertaking to do all that may be required because of the interests

of mortgagors, vendees and lessees. Furthermore, the Association acknowledges
a substantial value to itself and its members in the operations of the Corporation
which remove from the Association and the member companies thereof all expense
or risk involved in the collection of premiums, which under the aforesaid Amended
Agreement are paid or advanced by the Corporation.

9. The Association further recognizes that facilities of the Corporation in addi-
tion to those hereinabove referred to will be very generally used by the Association
and its member companies in the adjustment of losses or reported claims. The
Corporation agrees to assist and cooperate fully in an effort to secure a fair, prompt
and equitable adjustment of losses and when so requested by the Association,

shall assign its own representatives to assist in such adjustment.

10. The Association agrees to pay the Corporation monthly for the services

rendered by it under the terms of this supplemental agreement such sum as may
be agreed upon by the Corporation and the Association, as reasonable compen-
sation for such services.

11. The effective date and time of commencement of the Supplemental Agree-
ment is 12 o'clock. Noon, of the 1st day of May, a.d., 1941.

IN WITNESS WHEREOF, THIS SUPPLEMENTAL AGREEMENT is

signed and delivered by the Attorney and Agent whose authority to act in this

matter is warranted for all members of the Association, a copy of the membership
list of which is attached hereto, this 9th day of May, a.d., 1941.

STOCK COMPANY ASSOCIATION
(signed) By Gale C. Morgan,

Attorney and Agent

Signed, Sealed and Delivered by the Corporation, by its duly authorized officers

whose authority to act in this matter is warranted, this 12th day of May a.d., 1941.

HOME OWNERS' LOAN CORPORATION
(signed) By John H. Fahey,

Chairman, Board of Directors.

ATTEST:
(signed) J. Francis Moore

Secretary.

(seal)

AMENDED AGREEMENT
This Agreement made and entered into by the insurance companies having

membership in comprising the Stock Company Association, hereinafter re-

ferred to as the "Association," and the Home Owners' Loan Corporation, a Cor-

poration created by the Home Owners' Loan Act of 1933 and amendments there-

to, its successors and assigns, hereinafter referred to as the "Corporation."

Whereas, the parties hereto have heretofore entered into an Agreement dated

May 28, 1940, effective as of February 1, 1940; and
Whereas, under the provisions of paragraph 117 in said Agreement, the parties

have reviewed certain phases of the operation thereunder; and
Whereas, it is agreed that said Agreement shall be amended in the manner and

to the extent hereinafter set forth

:

Now, therefore. This Agreement
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WITNESSETH:
Part One— General Provisions

Insuring Clause. 101. In consideration of the payment of one dollar (SI.00),
receipt of which is hereby acknowledged, and such premiums as may accrue here-
under, the companies comprising the Association agree, in accordance with the
stipulations hereinafter named, to insure the Corporation against all loss or damage
that may be sustained upon any and all properties wherein it has an insurable
interest as defined in Section 201 and that may be caused by or in pursuance of

fire, lighting, windstorm, cyclone, tornado, hail, explosion, riot, civil commotion,
earthquake, aircraft, motor vehicle, smoke damage, and any and all coverages
which may be embraced under the so-called "supplemental contract" or "extended
coverage," and against loss of rents and rental values when caused by a hazard
mentioned above.

Schedule of Requirements, (a) The Corporation agrees to file with the
Association a "schedule of requirements" showing the hazards to be insured
against in each State and Territory or Subdivision of the United States, and
from time to time to file such amendments to said schedule as may be neces-
sary by reason of any change in the Corporation's insurance requirements.
Such schedule and all amendments thereto will be attached to and form a
part of this Agreement.

Liability, (b) The liability assumed by the insurance companies com-
prising the Association under this Agreement attaches simultaneously with
the interest of the Corporation upon the effective date of this Agreement and
continues so long as the interest of the Corporation continues, whether as
mortgagee, vendor or lessee.

Extent of Liability, (c) This Agreement is intended to provide full

protection and the Association does hereby agree to protect the Corporation's
insurable interest as hereinafter defined in Section 201 whatever may be the
legal status of the title to the property covered, including such interest of

mortgagors, vendees, lessees and lien holders of record, as the Corporation
may require.

Agreement to Insure, (d) The Corporation agrees to exercise its best
efforts to keep properties in which it has an insurable interest as hereinafter
defined in Section 201 covered to the full extent of such interest with appro-
priate insurance.

Excess Insurance, (e) When insurance provided under this Agreement
is in excess of such insurable interest of the Corporation at the time of loss

or damage, then such residue shall inure to the benefit of the mortgagor,
vendee, lessee or lien holder of record.

Error or Omission. 102. It is a part of this Agreement that an error or omis-
sion of whatever character shall not void or invalidate the coverage assumed under
this Agreement by the Association and its members. The Association and its

members are liable for and admit liability for loss or damage for the full amount
of the Corporation's interest on or in any property in which the Corporation has
an insurable interest, and in addition the interest of the mortgagors, vendees,
lessees and lien holders of record caused by any of the hazards named in Section 101
hereof and in accordance with the Corporation's schedule of requirements. On
discovery of an error or omission in placing insurance, as provided herein, the
Corporation shall promptly notify the Association and make application for such
insurance in keeping with this Agreement from the date the insurance should have
been effective.

Policies. 103. The members of the Association will issue or cause to be issued

a policy or policies in standard form or other evidence of coverage in each case

of insurance placed by the Corporation under the terms of this Agreement, and
each such policy or other evidence of coverage shall have attached thereto such
endorsement or endorsements as shall be appropriate hereunder to fully protect

the Corporation's insurable interest in the property involved, as mortgagee, vendor
or lessee, as the case may be.
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Cancellation of Specific Insurance. 104. It is agreed that any insurance
effected pursuant to this Agreement may be canceled by the Corporation within
a, period of forty-five (45) days from inception of such insurance without cost to
the Corporation or the assured, provided that no claim for loss has been or will be
made under any certificate, bordereau entry, or policy so canceled.

Agent op Recced. 105. It is understood and agreed that when the Corporation
orders insurance from the Association it will endeavor to furnish to the Association
the names and addresses of the Agent or Agents of Record or as designated by the
niortgagor, vendee or lessee, and the Association agrees where possible to effect

insurance through such Agents.

Commission to Agents, (a) The Association agrees to pay a commission
of twenty per cent (20%) to such agents on all business written pursuant to
this Agreement.

Cancellation of Agreement. 106. This Agreement may be canceled at any
time by the Corporation or by the Association upon cither's having given the
other thirty (30) days' written notice by registered mail of intention to cancel, in
which event all insurances hereunder in force at the time when cancellation of this

Agreement becomes effective, shall continue in force until their respective expira-
tions, unless earlier canceled. Such notice, when mailed by registered mail to the
Secretary of the Association, shall be notice to the Association and all members
thereof.

Withdrawal from Membership. 107. It is a condition of this Agreement,
notice of which is hereby accepted and acknowledged, that at any time upon giving
three (3) months' notice in writing to the Corporation and the Association, any
company may withdraw from this Agreement at the maturity of such notice, or
earlier by mutual consent ; membership in the Association and future participation
under this Agreement to cease immediately at the expiration of such notice.

Termination of Membership, (a) Upon the written request of the Asso-
ciation, with a statement of cause therefor, the Corporation may in its dis-

cretion terminate this Agreement as to any such company, and upon the
termination of such relationship then the membership of such company shall

immediately cease in the Association.

Changes in Membership. 108. The Association agrees to keep the Corporation
advised of any change or changes in the Association membership. It is understood
that any changes in the membership will not affect the liability of the remaining
members.

Eligibility for Membership. 109. The Association agrees to admit to member-
ship subject to the terms and conditions of this Agreement, any stock fire insurance
company licensed to do business in and at any point where the Corporation has
an insurable interest and to which the Corporation does not object.

Washington Office. 110. The Association agrees to maintain an office in

Washington, D. C, in charge of qualified representatives, including a secretary,

and sufficient field staff, as may be mutually agreed upon, to carry out the purposes
of this Agreement.

Review of Operations. 111. It is agreed that a review of the entire operation

under this Agreement will be made at such reasonable times and in such manner
as is mutually acceptable to the Corporation and the Association.

Members Bound By Association. 112. It is agreed that the Corporation may
deal with the Association exclusively in connection with all matters referred to

in this Agreement, and it is specifically agreed that all of the member companies
comprising the Association will be bound in all respects by the acts and commit-
ments of the Association.

Monthly Accounts. 113. The Association shall render to the Corporation,

not later than the tenth of each month, an account of all sums due for insurances

effected under this Agreement and within sixty (60) days thereafter such sums will

be due and payable by the Corporation.

Reinsurance of Other Liability. 114. The insurance companies comprising

the Association agree, upon the request of the Corporation, to assume and to re-
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insure the entire liability on properties of mortgagors or vendees of the Corporation
which liability is now covered by carriers under contract to it.

Cancellation of Previous Agreement and Binder Agreement. 115. It is

agreed that the agreement, dated March 1, 1935 and amendments thereto between
the Corporation and the Association and its members and the binder agreement
effective February 1, 1940, executed by the Association and its members are hereby
cenceled, effective as of the date of the execution of this Agreement by the Asso-
ciation or by the Corporation, whichever is the later date, if there is any differ-

ence in such dates of execution. *

Properties Owned. After the effective date of such cancellation, real property
or leasehold interests to which the Corporation has title shall not thereafter be
insured hereunder. Provided, however, that the cancellation of said agreement
of March 1, 1935, and the amendments thereto, and the said binder agreement
effective February 1, 1940, shall not release the Association and its members of

any liability which arose prior to February 1, 1940 under said agreement of March
1, 1935 and the amendments thereto nor shall such cancellation release the Asso-
ciation and its members of any liability which arose under said binder agreement
effective February 1, 1940 and which liability is not covered by the provisions of

this Agreement and assumed by the Association and its members.

Other Insurance. It is expressly understood and agreed that nothing contained
in this Agreement shall require the cancellation of certificates or policies issued by
carriers other than the Association covering properties in which the Corporation
has an interest as mortgagee, vendor or otherwise.

Part Two— Mortgaged Properties and Vendee or Lessee Properties

Insurable Interest Defined. 201. The "insurable interest" of the Corpora-
tion as used in this Agreement means the amount owing to the Corporation as
mortgagee, vendor or lessee (in case insurance is required by the lessor) at the
time insurance is to be ordered, or such other amount as the regulations of the
Corporation permit, all in accordance with its agreements with borrowers, and
reports rendered to the Association by the Corporation will be accepted by the
Association when based on the foregoing.

Reports by Corporation. 202. The Association will supply proper forms to

enable the Corporation to furnish to the Association reports by States, Territories

and Subdivisions, which reports will contain all information necessary to record
the transactions effected hereunder, and the Corporation agrees to furnish such
reports accordingly.

Premium Rates, (a) The rate charged for insurance effected on such
properties shall be the rate established by the Rating Authority, Audit Bureau
or Inspection Service having jurisdiction where the property is located.

Loss Procedure. 203. The Corporation shall, upon learning of any loss here-

under, promptly report same to the Association and the Association agrees to pro-

ceed with the adjustment of the loss in the customary way without delay.

(a) Losses will be adjusted with the owner, vendee or lessee of the property
and the Corporation, and the amount of the loss, when so adjusted, shall be
paid to the owner, vendee or lessee and the Corporation as their interest may
appear, except that losses of $100 or less will be paid directly to the owner,
vendee or lessee without including the Corporation as a payee, unless other-

wise requested by the Corporation. It is agreed, however, that if the owner,
vendee or lessee fails to agree to an adjustment of the loss within fifteen (15)

days after loss or fails to file Proof of Loss, the Corporation shall have the
right to make out Proof of Loss and file the same in its own behalf, and, in

such cases, the Association agrees to make settlement for an amount not
exceeding the interest of the Corporation, in accordance with this Agreement.

(b) Any claim for which the insurance companies comprising the Associa-

tion are to be held hable must be reported within one year from the date of loss.

Contributing Insurance. 204. The insurance companies comprising the
Association agree that in the event of a loss they will pay the resulting claim up to

the amount of the ^coverage assumed hereunder, but in no event to exceed the
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actual loss, and will assume the responsibility, whenever requested by the Cor-
poration, of dealing with any contributing insurance.

Seevicing of Direct Agency Policies. 205. It is mutually understood that

pohcies issued as a direct transaction, by the borrower or agent of the borrower
with the local agents, in companies members of the Association, covering prop-

erty in which the Corporation is interested, shall be reported and accounted for

directly to such companies by their local agents, as is now the common practice

of the American Agency System.

(a) All such pohcies may be serviced by the Association, subject to mutually
satisfactory arrangements to be agreed upon with the Corporation.

Relating to the Acceptance of Direct Agency Policies. 206. It is recog-

nized under this Agreement that the Corporation may continue to accept specific

pohcies of insurance carriers not parties of this Agreement if and when furnished

by the borrower, vendee or lessee with satisfactory provision made for the payment
of the premium.

(a) Upon the request of the Corporation the Association will undertake to

assist in the servicing of such policies on some mutually satisfactory basis to

be negotiated ; however, such service shall not commit the Association in any
way, moral or legal, as a guarantor of such carriers.

207. It is agreed that in the event of the owner, vendee or lessee supphes ade-

quate and acceptable insurance to the Corporation within forty-five (45) days
from the expiration of his previous pohcy or pohcies covering the risk, then the

Corporation may cancel its application for insurance on such risk without cost.

(a) The Corporation agrees that in the event the owner, vendee or lessee

has not furnished adequate and acceptable insurance covering any risk on
which the Corporation has ordered insurance from the Association within

forty-five (45) days from the expiration of the previous insurance, then the

Corporation will pay the premium for the insurance ordered by it.

Part Three— Interpretation

Interpretation. 301. The Stock Company Association shall have full power
to settle with and agree with the Corporation upon all matters arising under this

Agreement, whether in relation to detail, practice, interpretation, or otherwise

and any undertaking or commitment of the Association in relation to matters

arising hereunder shall be binding upon the Association and each of its members
with the same force and effect as if set forth in this Agreement.

Effective Date of Agreement. 302. The effective date and time of com-
mencement of this Agreement is 12 o'clock noon, on the 1st day of May, a. d. 1941.

In Witness Whereof, This Agreement is signed and deUvered by the Attorney

and Agent whose authority to act in this matter is warranted for all members of

the Association, a copy of the membership list of which is attached hereto, this

9th day of May, a. d. 1941.

STOCK COMPANY ASSOCIATION
(signed) By: Gale C. Morgan,

Attorney and Agent

Signed, sealed and delivered by the Corporation, by its duly authorized officers

whose authority to act in this matter is warranted, this 12th day of May, a. d. 1941.

HOME OWNERS' LOAN CORPORATION
/ (signed) By: John H. Fahey,

Chairman, Board of Directors

Attest:

(signed) J. Francis Moore
Secretary

(seal)
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APPENDIX F

NATIONAL ASSOCIATION OF INSURANCE COMMISSIONERS
Office of the President

100 Nashua Street, Boston 14, Massachusetts

January 24, 1944

To All Commissioners, Superintendents and Directors of Insurance:

In Re : War Damage Reserves

Enclosed you will find a copy of the Report of the Committee on War Damage
Reserves which was unanimously adopted by the National Association of Insur-

ance Conamissioners at New York in December, 1943.

A question has arisen concerning the interpretation of Part 2 of this Resolution.

This question was submitted to the Hon. James M. McCormack, Chairman of

the Executive Committee. After discussing the matter with some members of

the Executive Committee, Mr. McCormack rendered the following opinion on

the subject:

"Of course, the resolution must speak for itself, but as I interpret same,

it would seem to be reasonable that all premiums received for war risk in-

surance direct or by reinsurance assumed should be accounted for in total

amount, beginning with January 1, 1942, expired or not expired; that there

should be charged against this total amount of premiums: (1) expenses,

(2) losses paid, (3) losses incurred and not paid, (4) unearned premiums, and

(5) net cost of reinsurance ceded. The total amount of such disbursements

from the premium fund should be totalized and deducted and referred to

as profit on war risk insurance.

"In the setting up of the assets and liabiUties, it would appear that to

comply with the report of the Committee, it would be necessary that unearned

premiums and losses incurred and not paid should be set up as a direct lia-

bility, and the profit as above referred to shall be set up as worded in the

report as a 'special fund,' with an explanation that this fund represented the

profit on war risk insurance, and in compliance with the National Association

of Insurance Commissioners' ruling, is held as a special fund, and in the

company's report, is treated as surplus, which shall not be disbursed in divi-

dends until after the war or until such time as all such war risks written by
the company have expired, whichever is earlier."

This opinion is being transmitted to you with the suggestion that your Depart-

ment notify the companies domiciled in your State or Province concerning the

Resolution and the Interpretation. The purpose of this communication is to

assure uniformity in the compilation of annual statements and reports to the several

states.

Very truly yours,

Charles F. J. Harrington,
President, N.A.LC.

Enc.

October 20, 1943

Honorable Jess G. Read
Chairman, Examinations Committee
National Association of Insurance Commissioners
Oklahoma City, Oklahoma «

Dear Sir:

Your Sub-committee, consisting of the undersigned, to which was referred the

pending subject of War Damage Reserves, submits the following report:

The subject of War Damage Reserves was recently transferred by the President

of the Association from the previous Special Committee of the Executive Com-
mittee, which he headed, to your Committee and by you as its Chairman to the

newly appointed Sub-committee.



xciv P.D. 9

A hearing upon the subject was given by the previous Committee during the
meeting of the Association at Boston last June and at which time, as shown by the
record of the Committee Meeting, it was arranged that the representatives of the
respective classes of carriers who had presented formal statements as to their
views on the matter would give further study and consideration to the subject
and meet with the Committee at a subsequent date.

Our Committee held an open meeting in New York City on October 19th to
which the aforementioned carrier representatives and all interested parties were
invited.

After consideration of all the elements entering into the subject matter it has been
concluded that reserves should be maintained on the following bases:

1. In the case of policies written by the War Damage Corporation, the
full premiums collected, less allowances for expenses and commissions, are
held by the corporation for the payment of claims. Accordingly, any addi-
tional reserves maintained by fiduciary agents on account of any potential
loss arising from their limited participation would represent only allocations
of existing unassigned funds and would not add to the security of such carriers.

2. In the case of insurance against war damage written by private carriers

in competition with the War Damage Corporation, reserves should be main-
tained on a basis consistent with those held by the corporation, that is, the
excess of gross premiums over disbursements for losses and expenses begin-
ning January 1, 1942 should be maintained in loss reserves, unearned pre-
miums and special funds and the profits thereon should not be disbursed in

dividends until after the war or until such time as all such risks written by the
carrier have expired, whichever is earlier.

3. In the case of other policies containing war risk coverage written by in-

dividual carriers, reserves should be maintained for losses and unearned pre-

miums in the manner indicated by the Association annual statement blank,
but it is recommended that reinsurance facilities be availed of to the utmost
degree for the purpose of spreading any possible catastrophe risk among
carriers.

Where abundant capital and surplus do not exist, such contingency reserves
should be maintained as good business judgment would require.

Respectfully submitted,

W. Ellery Allyn
George A. Bowles
C. A. GouGH, Chairman

Sub-Committee
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APPENDIX G
October 21, 1944

To All Domestic Insurance Companies:

Executive Order No. 74 issued by His Excellency, the Governor, on October 18,

1944, copy of which is enclosed, is designed to enable Massachusetts Banks and
Insurance Companies under rules promulgated by the Commissioner of Banks
and the Commissioner of Insurance to engage in loans authorized by the "Service-

men's Readjustment Act of 1944" commonly referred to as the GI Bill of Rights.

Such loans are limited to the purchase of or construction of homes, farms and
business property by Veterans of World War II and the Federal Statute authorizes

the Administrator of Veterans' Affairs to guaranty up to fifty per cent of any loan
or loans made for the purposes specified in the Law provided that the aggregate
amount guaranteed does not exceed two thousand dollars on behalf of any one
veteran.

The Massachusetts Insurance Law limits real estate investments by insurance
companies to sixty per cent of the market value of the property and does not
authorize any investment in farm equipment or in any business, supplies, equip-
ment, machinery or tools ; hence, it was necessary that an Executive Order be issued

to permit domestic insurance companies to make such loans.

The Commissioner of Insurance acting under Executive Order No. 74 herein-

before referred to has adopted the regulations promulgated by The Veterans
Administration under Title III of Chapter 268 of Public Law No. 346 for use in

Massachusetts subject to certain modifications.

The rules and regulations promulgated by the Federal Government are volumi-
nous and will be immediately mimeographed by this Department. When com-
pleted, these rules with the rules and regulations of the Commissioner of Insurance
win go forward to you. You may be assured that all rules and regulations will be
in your hands in advance of the date on which necessary supphes for making the
loans will be available from the Federal Authorities.

Since it is the expressed desire of His Excellency, the Governor, that the benefits

provided by the provisions of the "Servicemen's Readjustment Act of 1944" be
made available to our returning veterans with the least possible difficulty, we urge
insurance companies to study the rules and regulations promptly in order that
they may assist apphcants for loans to obtain the benefits of the Act in the most
expeditious manner.

All insurance companies are expected to observe the Federal rules and regula-

tions governing these loans together with the Commissioner's modifications which
will accompany same. It is expected that sound discretion and good business judg-
ment will be exercised by those charged with the granting of loans under these

rules.

Very truly yours,

Charles F. J. Harrington,
Commissioner of Insurance.

THE COMMONWEALTH OF MASSACHUSETTS
BY HIS EXCELLENCY LEVERETT SALTONSTALL, GOVERNOR

Executive Order No. 74

Whereas, the maintenance of morale among servicemen of the armed forces of

the United States is vital to the prosecution of the war ; and

Whereas, it is believed that the morale of servicemen will be maintained and
strengthened by making immediately available to eligible servicemen the benefits

provided by Pubhc Law 346— 78th Congress, chapter 268, 2d Session, cited as

the "Servicemen's Readjustment Act of 1944" approved June 22, 1944; and

Whereas, Title III of said Act provides that servicemen meeting certain re-

quirements may apply to the Administrator of Veterans' Affairs for the guaranty
by the Administrator of not to exceed 50 per centum ot a loan or loans for the
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purchase or construction of homes, the purchase of farms and farm equipment
and the purchase of business property, subject to certain hmitations set forth in

said Title III; and

Whereas, the provisions of existing laws of the Commonwealth, in enumerating
the investments that savings banks, co-operative banks, trust companies, credit

unions and insurance companies may make, do not include the authority for said

institutions to make loans under the provisions of said Title III; and

Whereas, it is the duty, obligation and desire of the Commonwealth to take

appropriate action to co-operate in the readjustment in civilian life or return-

ing World War II veterans;

Now, therefore, I, Leverett Saltonstall, Governor of the Commonwealth of

Massachusetts, acting under the provisions of Acts of 1941, chapter 719, as amended
by Acts of 1943, chapter 3, Acts of 1942, chapter 13, section 2 (14), (9), and section

3, as amended, and all other authority vested in me, do hereby issue this order

as a measure necessary and expedient for meeting the supreme emergency of the
existing state of war between the United States and certain foreign countries.

I.

Anj'- savings bank, cooperative bank, trust company, credit union or insur-

ance company doing business in this Commonwealth is hereby authorized and
empowered to make loans and advances of credit to those applicants who procure

the guaranty of the Administrator of Veterans' Affairs pursuant to, and in accord-

ance with, the provisions of Title III of Pubhc Law 346 — 78th Congress chapter

268, 2d Session, entitled "An Act to provide Federal Government aid for the

readjustment in civilian life of returning World War II veterans" and any addi-

tions thereto or amendments thereof and in accordance with the rules and regu-

lations made thereunder, and in accordance with such rules and regulations as

may be prescribed from time to time by the Commissioner of Banks or the Com-
missioner of Insurance under the authority hereinafter granted to said Com-
missioners.

II.

The Commissioner of Banks is hereby authorized and empowered to make such

rules and regulations with reference to savings banks, co-operative banks, trust

companies and credit unions as he deems necessary or expedient to carry out the

provisions of this order.

III.

The Commissioner of Insurance is hereby authorized and empowered to make
such rules and regulations with reference to insurance companies as he deems
necessary or expedient to carry out the provisions of this order.

IV.

Nothing contained in General Laws (Ter. Ed.), chapters 167, 168, 170, 171,

172 or 175, shall be deemed to prohibit or limit in any way the authority granted

by this order.

V.

Nothing contained in this order shall be deemed to abridge any power or author-

ity conferred upon the Commissioner of Banks or the Commissioner of Insurance

by any other provision of law.

Given at the Executive Chamber in Boston, this eighteenth day of

October in the year of our Lord one thousand nine hundred and forty-

four, and of the Independence of the United States of America, the one

hundred and sixty-ninth.

By His Excellency the Governor, Leverett Saltonstall

Secretary of the Commonwealth, Frederic W. Cook

God Save the Commonwealth of Massachusetts.
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REGULATIONS OF THE COMMISSIONER OF INSURANCE
(Under Executive Order No. 74)

RELATIVE TO
LOANS UNDER THE SERVICEMEN'S READJUSTMENT ACT OF 1944

(Effective October 23, 1944)

Home Loans
1. The Commissioner of Insurance hereby adopts for use in Massachusetts the

Regulations of the Veterans' Administration under Title III —• Guaranty of Loans
(Home Loans) issued at Washington, October 20, 1944 under SERVICEMEN'S
READJUSTMENT ACT OF 1944, subject to such changes, amendments and
modifications hereinafter specified and to such rules and regulations hereafter

adopted by the Commissioner of Insurance and the Veterans' Administration,

2. These regulations shall apply to loans by domestic insurance companies
authorized to transact business in the Commonwealth made under the Service-

men's Readjustment Act of 1944 to eligible veterans for the construction or pur-
chase of homes. Until further regulations with respect to Sections 502 and 503
of said Act are issued by the Veterans' Administration and by the Commissioner
of Insurance, no loans shall be made under those sections.

3. Loans made by such companies under Section 501 (a) and (b) shall be secured
by a mortgage or pledge of equivalent legal status of residential real estate situated
within the Commonwealth or in any state or territory where the company is

regularly authorized to transact business and in which it is presently making real

estate loans.

4. All present statutory requirements with reference to the procedure to be
followed in connection with the appraisal and approval of real estate loans shall

be complied with.

5. All loans made under Title III shall be limited to an amount of which at
least twenty per cent is guaranteed by the Veterans' Administration.

6. Full compliance with General Laws, Chapter 175, Section 64 will be required,

anything in the applicable regulations of the Veterans' Administration issued on
October 20, 1944, notwithstanding.

7. It is imperative that domestic insurance companies making loans under the
Act shall carefully observe amortization requirements set forth in the regulations

of the Veterans' Administration dated October 20, 1944.

8. AU other sections of the Insurance Law which do not conflict with these
regulations or the regulations issued by the Veterans' Administration dated October
20, 1944, remain in full force and effect.

9. The Commissioner of Insurance reserves the right to amend, extend, revoke
or repeal the foregoing regulations at any time.

10. The regulations of the Veterans' Administration referred to herein will be
forwarded to you probably on Tuesday, October 24, 1944.

Charles F. J. Harrington,

Commissioner of Insurance.
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REPORT ON FIRES

Department of Public Safety

Division of Fire Prevention

Year Ending December 31, 1944
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Report of Division of Fire Prevention

Depaetment of Public Safety

Boston, August 1, 1945

Commissioner of Insurance, 100 Nashua Street, Boston.

I have the honor to submit in compliance with the provisions of section 7, chap-

ter 148 of the General Laws, the forty-first annual report of this office on fires

reported during the year ending December 31, 1944, as follows:

State, including the City of Boston

The total number of fires reported throughout the State during the year 1944

was 9,587; of these 6,197 were in frame buildings, 2,326 in brick, stone or cement
buildings, and 1,064 other than building fires.

Sound valuation of the property damaged by fire . . . $285,875,987 00
Amount of insurance at risk thereon ..... 357,218,606 00
Total loss thereon 14,597,090 03

Total insurance loss thereon ....... 12,531,027 76

There were 147 fires of incendiary origin, or 1.53 per cent.

Total loss thereon . . . 311,078 60
There were 359 fires of unknown origin, or 3.74 per cent.

Total loss thereon 2,945,854 21

State, not including the City of Boston

The total number of fires reported in the State, not including the City of Boston,

during the year 1944 was 6,655; of these 5,098 were in frame buildings, 1,092 in

brick, stone or cement buildings, and 465 other than building fires.

Sound valuation of the property damaged by fire . . . 1196,199,273 00

Amount of insurance at risk thereon ..... 255,313,250 00

Total loss thereon 10,634,675 25

Total insurance loss thereon . . . . . . . 9,135,155 98

There were 135 fires of incendiary origin, or 2.03 per cent.

Total loss thereon......... 305,625 85

There were 203 fires of unknown origin, or 3.05 per cent.

Total loss thereon 929,350 00

City of Boston

The total number of fires reported in the City of Boston during the year 1944

was 2,932; of these 1,099 were in frame buildings, 1,234 were in brick, stone or

cement buildings, 599 other than building fires.

Sound valuation of the property damage by fire . . . $89,676,714 00

Amount of insurance at risk thereon ..... 101,905,356 00

Total loss thereon 3,962,414 78

Total insurance loss thereon ....... 3,395,871 78
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In General

There were 9,587 fires reported for the year 1944, which is an increase of 215 fires

over the previous year. The loss shows an increase of $110,791.

Of the total number of fires in 1944, 65% were in Residential buildings; also

90% of the fatal fires occurred in the home.

There were 78 fires which caused 103 deaths, including 49 men, 22 women and
32 children. This was an increase of 26 deaths.

During the year, 71 arrests were made for incendiarism, resulting in 60 convic-
tions.

Edward H. Whittemore,
State Fire Marshal.
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Statistics of Fires in Massachusetts in 1944.

The following table shows the number of fires occurring in the cities and towns of

the Commonwealth, the character of the buildings in which they originated

(whether brick, stone, cement, or frame), and the total valuation, total insurance at

risk, total loss, and total insurance loss during the year:

—

Table
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Table No. 1.

123

'Showing Number of Fires, etc.—Continued.
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Table No. 1.

—

Showing Number of Fires, etc.—Continued.
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Table No.

125

1.

—

Showing Number of Fires, etc.—Continued.

CITY OR TOWN

BrriLDlNGS AND CONTENTS.

Total Total
Valuation. Insurance. Total Loss.

Total
Insurance

Loss.

Northbridge
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Table No. 1.

—

Showing Number of Fires, etc.—Concluded.
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Table No. 2.

—

Fires classified by Causes, Number of Fires from Cause and Loss.
("S" signifies State, exclusive of Boston; "B" signifies Boston.)

CAUSE. Number
of Fires.

Less.

Buildings. Contents.

Boiling over of fat, tar, oils, etc.

Total, buildings
Total, contents

Total, buildings and contents

Burning soot

Total, buildings
Total, contents

Total, buildings and contents

Careless funaigation

Total, buildings
Total, contents

Total, buildings and contents

Careless smoking .

Total, buildings
Total, contents

Total, buildings and contents

Careless use of matches

Total, buildings
Total, contents

Total, buildings and contents

Children and matches

Total, buildings
Total, contents

Total, buildings and contents

Defective chimneys

Total, buildings
Total, contents

Total, buildings and contents

Defective construction .

Total, buildings
Total, contents . .

Total, buildings and contents

Defective heating apparatus .

Total, buildings
Total, contents

Total, buildings and contents .

S. 131
B. 18
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Table No. 2.

—

Fires classified by Causes, etc.—Continued.

("S" signifies State, exclusive of Boston; "B" signifies Boston.)

CAUSE
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Table No. 2.

—

Fires classified by Causes, etc.—Continued.

("S" signifies State, exclusive of Boston; "B" signifies Boston.)
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CAUSE
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Table No. 2.

—

Fires classified by Causes, etc.—Continued.

("S" signifies State, exclusive of Boston; *'B" signifies Boston.)

CAUSE
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Table No. 2.

—

Fires classified hy Causes, etc.—Concluded.

("S" signifies State, exclusive of Boston; "B" signifies Boston.)

131

CAUSE. Number
of Fires.

Loss.

Buildings. Contents.

Unknown, suspicious

Total, buildings
Total, contents

Total, buildings and contents .

Volatile oils and inflammable liquids, ignition of

Total, buildings
Total, contents

Total, buildings and contents

Volatile oils and inflammable .

Kquids, ignition of (Autos)

Total, buildings
Total, contents

Total, buildings and contents

Portable and cabinet oil burners

Total, buildings
Total, contents

Total, buildings and contents

Grand total

s.

B.
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Table No. 3.

—

Giving Description of Property, etc.—Continued.

("S" signifies State, exclusive of Boston; "B" signifies Boston.)

PROPERTY Number
of Fires.

Loss.

Buildings. Contents.

Blaclismith shops ....
Total

Boarding and lodging houses and dormitories

Total

Boats .

Total

Bowling alleys

Total

Bridges

Total .

Buildings in process of construction

Total . . . .

Business blocks and oflSce buildings

Total .

Carpenter shops

Total .

Churches

Total

Cloak and suit or clothing factories or shops

Total

Clothing or furnishing stores

Total

Club and lodge rooms

Total

Coal yards

Total

Cotton mills

Total

Department stores

Total . .

Docks and wharves

Total .

s.

B.
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Table No. 3.

—

Giving Description of Property, etc.—Continued.

("S" signifies State, exclusive of Boston; "B" signifies Boston.)
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PROPERTY Number
of Fires.

Lobs.

Buildings. Contents.

Drug factories

Total

Drug stores (Drug)

Total

Dry cleaning and dyeing establishments .

Total

Dwellings ......
Total ...

Factories and workshops not otherwise listed

Total

Food and canning plants

Total

Foundries

Total

Garages

Total

Gas and electrical plants

Total .

Greenhouses

Total .

HaUs .

Total .

Hat and cap factories or shops

Total

Henneries

Total

Hosieries

Total

Hospitals

Total

Hotels

Total

19

S. 3,860
B. 1,253

5,113

S. 228
B. 66

S.

B.

S.

B.

S.

B.

294

32

40

16

8. 259
B. 47

306

5

88
3

43
19

62

$33,702 73

S33,702 73

$5,377 03
1,625 00

$7,002 03

$48,549 48
6,521 20

$55,070 68

2,644,015 83
740,359 82

S691,176 73
310,627 56

$123,586 08
12,-597 94

$136,184 02

$27,471 28
26,111 50

$53,582 78

$109,675 94
12,508 00

$122,183 94

$2,848 41

;2,848 41

$980 00

$980 00

,734 37
520 15

.,254 52

,272 00

$4,272 00

;,854 91
85 00

$26,939 91

$30,316 32
4,184 11

$34,500 43

$58,266 77
31,441 98

$89,708 75

$93,881 56
100 00

$93,981 56

$9,567 00
877 08

$10,444 08

$26,182 88
21,439 10

$47,621 98

$920,094 23
245,772 35

1,384,375 65 $1,165,866 58

,001,414 42
332,859 65

$1,001,804 29 $1,334,274 07

$127,554 97
5,306 89

$132,861 86

$40,042 71
33,456 75

$73,499 46

$69,718 87
13,231 65

$82,950 52

$2,500 00

12,500 00

$510 GO

$510 00

$865 20
50 00

$915 20

11,036 75

$1,036 75

$13,953 25
10 00

$13,963 25

$5,151 03
585 00

$5,736 03

$42,817 47
9,217 97

$52,035 44
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Table No. 3.

—

Giving Description of Property, etc.—Continued.

(' '8" signifies State, exclusive of Boston; "B" signifies Boston.)

PROPERTY
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Table No. 3.

—

Giving Description of Property, etc.—Concluded.

("S" signifies State, exclusive of Boston; "B" signifies Boston.)
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PROPERTY Number
of Fires.

Loss.

Buildings. Contents.

Railroad buildings and rolling stock

Total

Restaurants .

Total ....
Schools and academies, private

Total

Schools, public

Total .

Storehouses and warehouses

Total

Shoe factories

Total

Stores and dwellings

Total .

Stores, retail, unclassed

Total .

Summer cottages and camps

Total

Tailor shops

Total

Tanneries

Total

Theatres

Total

Unclassed

Total

Underwear factories

Total

Woodworking plants with power

Total ....
Woolen mills

Total ....
Grand total

Total State, exclusive of Boston

S.

B.

B.

B.

S.

B.

S.

B.

S.

B.

99
44

143

14

126
33

159

20
1

21

S. 238
B. 232

470

S. 344
B. 190

534

57

57

1

9,587

G,655

34,951 82
3,500 00

$68,451 82

104,565 73
23,145 84

$127,711 57

$93,392 80
5,914 90

$99,307 70

$105,694 83
26,835 15

$132,529 98

$211,479 61
42,846 19

5254,325 80

$8,053 67
2,281 00

$10,334 67

$283,094 44
134,761 98

$417,856 42

$351,423 34
269,547 79

8620,971 13

$60,809 10

$60,809 10

$100 00
100 00

$200 00

$10,594 20
$5,881 38

$16,475 58

127,230 43
11,693 10

$138,923 53

53,382 34
4,606 75

$7,989 09

$27,432 80
24,387 73

$51,820 53

$92,090 71
15,407 54

$107,498 25

$71,142 98
31,920 45

!,402,280 10

i,329,689 63

$103,063 43

$17,005 97
918 00

$17,923 97

$24,488 57
5,525 00

1,013 57

5203,471 04
352,859 97

$556,331 01

39,763 69
4,220 22

$43,983 91

$198,317 84
90,411 29

$288,729 13

$483,951 63
400,320 41

$884,272 04

$61,829 75

$61,829 75

$205 00

$205 00

$547 59
$365 67

$913 26

,630 47
;,555 00

,185 47

$2,622 34
4,243 70

$6,866 04

$54,848 97
111 64

$54,960 61

$6,194,809 93

$4,304,985 62



136 P.D. 9, Part I

Table No. 4.— Number of Incendiary and Unknown Fires in the State, exclusive of
Boston, and in Boston, and the Number of Arrests and Convictions in the State,

from the Year 1914 to 1944, inclusive.

Stath, exclusive
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