
iPublic Document No. 9

S.

L. €{)e CommontDealtl) of ^S^^^^yx^ttt^

ANNUAL REPORT

OF THE

lOMMISSIONER OF INSURANCE
FOR THE

Year Ending December 31, 1945

FART I

FIRE AND MARINE INSURANCE

Depabtment op Banking and Insurance

PCBUCATION OF THIS DOCXTUENT APFBOVED BT GbOBOB J. CBONIN, StATB FimOHASINO AOKNT

600(a)—6-50-902292





TABLE OF CONTENTS

Part I

COMMISSIONER'S REPORT

Intbodtjction .........
State Rbgulatiok Authorized bt United States Public Law 15

Rate Regulation and Examination of Rating Bureaus

Missouri Rate Cases, The............. xiii

Validitt of State Taxes on Insurance Companies ........ xiv

Validitt of Licensing Laws Challenged .......... hv

Challenge of LTnited States Public Law 15, The ........ rv

Rbguuition of Interstate Activities of Insurance Companies ...... rvi

Valuation or Securities ............. xvii

Legislation ............... xxii

Department Finances .......
" Divisional Expenses .............. xxx

Reimbursement fob Services xxa

Examination of Agents and Brokers........... xxxii

FiBE AND Marine Insurance Companies in Receivership ....... xxxii

Examination of Fire and Marine Insurance Companies ....... xxxii

Expense of Zonk Examinations ............ xxxiii

Special Examinations of Foreign Lnsuhancb Companies ....... xxxiii

Opinions of the Attornet General ........... xx.Tiu

Rules and Regulations of Commissioner ok Insurance ....... xxxv

Companies Authorized to Transact Business during 1945 ....... xlvi

Companies Ceasing to Transact Business during 1945 ....... xlvi

Changes in Corporate Name during 1945 .......... xlvi

Insurance Covering Fire and Allied Lines ......... xlvi

Appendices ............... xlviii

Table 1.— Fire and Marine Insurance Companies authorized to Transact Business in Ma-ssachusetts

on December 31, 1945 .....
Table 2.— Income, disbursements, premiums, losses, assets, liabilities, and

December 31, 1945 ......
Table 3.— Income during 1945

Table 4.— Classification of premiums written during 194.5

Table 5.— Disbursements during 1945 .....
Table 6.— Classification of losses paid during 1945

Table 7.— Assets December 31, 1945 ......
Tables.— Liabilities December 31, 1945 ...
Table 9.— Massachusetts business— Net premiums written during 1945

Table 10.— Massachusetts business— Net losses paid during 1945

T.iBLE 11.— Showing sources of gain or loss in surplus during 1945

Appendix— Report on Fires— 1945 (Department of PubUc Safety)

surplus to policyholders

2

10

18

26

34

42

50

58

66

74

82

118





€^e €ommontDealt{) of ^a^^ati^u^ett^

Department of Banking and Insttbancb,

Division of Insurance, Boston, December 31, 1945.

To the General Court of Massachusetts:

This is Part I of the Ninety-first Annual Report of the Commissioner of Insur-

ance. This part of the Report contains information relating to fire and marine in-

surance companies authorized to transact business within the Commonwealth dur-

ing the calendar year 1945. Following this Report and included as a part thereof,

is published the entire Report of the Division of Fire Prevention of the Department
of Public Safety. The publication of this latter mentioned Report by the Com-
missioner of Insurance is required by law.

State Regulation Authorized by United States Public Law 15

South-Eastern Underwriters' Decision

The General Court of this Commonwealth is aware of some of the problems
flowing from the decision of the United States Supreme Court rendered on June 5,

1944, in the case of the United States vs. the South-Eastern Underwriters Asso-
ciation, et al, 322 U. S. 533. That historic decision, holding for the first time that
insurance is commerce and when conducted across State lines, interstate commerce,
seriously challenged the validity of a number of State laws in the opinion of the
dissenting Justices. The Majority Opinion on this point stated, "the argument
that the Sherman Act necessarily invalidates many State laws regulating insurance,

we regard as exaggerated." The decision, coupled with the division of judicial

opinion, casts doubt upon the validity of considerable legislation enacted by the
several States regulating the insurance business over a long period of years.

The National Association of Insurance Commissioners, the insurance industry
and the Congress immediately recognized the dilemma confronting the insurance
supervisors and the insurance business. The National Association of Insurance
Commissioners instructed the Committee on Federal Legislation to confer with
the insurance industry and interested members of the public for the purpose of

acquiring the most comprehensive information possible as a basis for specific

recommendation to the Executive Committee of the Association. The meetings of

the Committee were held in various places throughout the country. Notices of the
meetings were widely publicized. All interested persons were invited to appear.
Public and private hearings and conferences were held. A wealth of memoranda,
briefs and other information— the product of abundant research— were made
available to the Committee.

In November of 1944, a Legislative Proposal* was completed and submitted to

the Congress as authorized by the Executive Committee of the Association. A
comprehensive report of the work of this Committee, together with a copy of the
Legislative Proposal, and a report of the activities of your Commissioner of Insur-
ance in Washington, with regard to this Proposal, are contained in my report for

the year 1944, filed with your Honorable Body. The 78th Congress did not enact
legislation in 1944, although the Legislative Proposal did receive favorable con-
sideration from a number of members of Congress. It was included in the Congres-
sional Record at the request of Senator Carl Hatch of New Mexico.

The semi-annual meeting of the National Association of Insurance Commissioners
in December 1944, adopted the following resolution:

* See Ninetieth Report of the Commissioner of Insurance— 1944.



ii P.D. 9

"RESOLVED, that in view of the necessity for immediate action by the
Congress, Newell R. Johnson, President of the National Association of Insur-

ance Commissioners, be and he hereby is authorized and empowered to take
such steps as in his judgment may be necessary to translate into effect the
Legislative Proposal submitted to the Congress by the Executive Committee
of the National Association of Insurance Commissioners, (November 1944)
or any changes therein not inconsistent with the basic principles thereof,"

In my 1944 report, I informed the Legislature that President Johnson had asked
me to accompany him to Washington for the purpose of advising and assisting him
in translating into effect the Legislative Proposal. A complete report of our activ-

ities during the 1944 session is included in my 1944 report to the Legislature.

In Januarj'^ 1945, President Johnson again requested me to accompany him to

Washington to assist him in carrying out the mission entrusted to him by the resolu-

tion above quoted. The activities of President Johnson in Washington were in-

telligent and constructive. His deportment was statesmanlike. His mission was
successfully consummated with the enactment of United States Public Law No. 15,

which was signed by President Roosevelt on March 9, 1945.

President Johnson authorizes me to state that we are deeply indebted to Senator
Sinclair Weeks of Massachusetts for his generous allotment of time during our stay
in Washington. The keen personal interest of Senator Weeks in the accomplish-
ment of our mission was in no small measure responsible for our success.

The following extract from the report of President Johnson of the National Asso-
ciation of Insurance Commissioners will best inform the Legislature concerning the
nature and extent of the problems which confronted us:

"Following the holidays, things began to happen. On January 5th a group
of insurance men representing most lines of the business met in New York to

discuss ways and means of securing Federal Legislation in the new Congress.
At that meeting the Commissioners were not represented. About the same
time a separate meeting for certain members of Congress was being arranged
for January 8th in Washington by another section of the Industry. On hearing
of this latter meeting Senator O'Mahoney, collaborating with Senator Hatch,
decided to submit to the new Congress a bill of their making. Hearing of all

this I phoned Commissioner Harrington, sent wires to several Senators request-
ing an appointment and entrained for Washington, arriving there on Sunday,
January 7th.

Having conferred informally with several Company men yet that same day >

we acquiesced to an open meeting for Company representatives for 3 :00 o'clock

Monday afternoon, January 8th. All also agreed that no one would make any
effort to foster specific legislation until such a meeting had been held. Mon-
day was a comedy— almost a tragedy— of errors. The meeting of certain

members of the Congress previously arranged for by one section of our business
was to start at 3:30. We had agreed to attend a conference of Company men
at 3 :00 o'clock. And so it became so painfully apparent that the Industry was
working at cross purposes that we were given a curtain lecture by more than
one member of the Congress. At one point we were urged to ask our respective

Governors to call for Federal investigation of the Insurance Business which we
prayerfully discouraged — annoyed as we admittedly were. Our proposed
meeting for that afternoon was abortive because all branches of the Industry
were not represented, though all had been invited. So the meeting was set

over until 10:00 o'clock on Tuesday morning and we charged Monday to profit

and loss.

On Tuesday we had a session which I feel we should leave mostly off the

record. Those representatives of the Industry who had met on Monday with
some members of Congress now urged the rest of us to get behind the Com-
promise Bill of last December— the so-called Commissioners' Bill minus what
was known as Section 4-B. But the day before we had been told very pointedly

that such a bill could never be passed. There were charges of bad faith, talk
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of legislation excepting one branch of the business and dealing separately with
others, long-distance calls reminding us that the tax question had to be dis-

posed of by February 1st, and so on. Realizing that we were getting nowhere
we finally recessed until Wednesday morning. That night an article in the

Washington papers indicated that divergent lines of opinion were being drawn
in the new Congress which might deadlock legislation indefinitely.

On Wednesday we reconvened at 10:00. We tried to appeal to all present

to forget personalities, to keep the need of speed in mind, and to recognize the
absolute necessity of reconciling the views of all sections of the Industry on
some middle ground that would in turn be agreeable to two viewpoints that
were developing in Congress. But every effort to produce such language failed.

Meantime it was called to the attention of the meeting that a further news
item in the morning paper made our search for an agreeable middle ground
more necessary than ever. Finally Mr. Harrington and I withdrew from the
Conference, having offered to listen to any proposal that might be forthcoming
during the day, but stating that if no spirit of compromise could be developed
we would release the Commissioners' Bill in its original form on Thursday,
having definite assurance that it would be introduced into the Senate. Indi-

vidual discussions followed into the night and through Thursday. By that
time a new Bill had been introduced into the House, the presence of which
taken with the situation already existing in the Senate, left little hope of action

before February 1st. Finally it was announced that the Industry would meet
again on Friday morning at 10:00 to try again to agree upon some language
for 4-A. And at 1 :30 that day we did reach a final agreement and a copy of the
final proposed Bill was drawn, a letter of transmittal written which unani-
mously authorized the Commissioners to speak for the Industry and to deliver

the Compromise Bill to the Chairman of the Senate Judiciary Committee.
This letter was signed by Robert L. Hogg for the American Life Convention,
A. V. Gruhn for the American Mutual AUiance, Ray Murphy for the Asso-
ciation of Casualty and Surety Executives, J. V. Herd for the Inland Marine
Underwriters Association, W. Ray Thomas for the National Association of

Insurance Agents, Philip L. Baldwin for the National Association of Mutual
Insurance Agents, Edward L. WilHams for the National Board of Fire Under-
writers and Insurance Executives Association, Harry E. Moore for the Na-
tional Association of Insurance Brokers, Inc., John E. O'Neil for the National
Association of Casualty and Surety Agents, Harold R. Gordon for the Health
and Accident Underwriters Conference and Foster F. Farrell for the National
Fraternal Congress of America.

At noon we delivered the letter and the Compromise Bill. As we visited

with some Senators about it however, it appeared that in reconciling the views
of the Industry we had failed in some respects to meet all the wishes of the
members of Congress, and we did the best selling job that we could do. Sunday
we prepared a news release, sent copies of all necessary papers to the various
members of this Association. On Monday we were happy to learn that our
Bill had actually been read before the Committee of the Judiciary and we were
informed that the Bill would probably be introduced into the Senate yet that
week. So again we left Washington.

As everyone now knows our Bill was later introduced into the Senate by
Senators McCarren and Ferguson and then into the House. In a modified form
it became the Law of the Land on March 9th. So much for a report of our
activities since we last met in December. I have made a more detailed, day to

day report for your Executive Committee which I have presented to them for

the records."

The importance of this subject cannot be over-estimated because the entire
future of State supervision of the insurance business is inextricably interwoven with
United States Pubhc Law No. 15, and the future activities of the Congress. Further
material deaUng with this subject is contained in the report of the Sub-Committee
on Federal Legislation of the National Association of Insurance Commissioners,
dated March 10, 1945, Appendix A, which forms a part of this report. The Text of
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President Roosevelt's Statement, accompanying his signature to United States

Public Law No. 15 on March 9, 1945, is part of Appendix A.

Mj'- recommendations for new legislation, which were before your Honorable

Body this year, dealt with two aspects of the problem involving the reconciliation of

State laws with my concept of the Congressional philosophy on the subject. These

recommendations are contained in House Bill No. 94 of 1945 — the first is entitled

"Prohibition of Unfair Practices by Insurance Companies" and the second is

entitled "Approval of Classifications of Risks and Premium Charges and Examina-

tion of Rating Bureaus by the Commissioner." Your Committee on Insurance has

referred both of these recommendations to a Recess Commission for study and

further consideration.

Before leaving the subject of the legislative recommendations of the Commis-
sioner contained in House Bill No. 94, dated November 30, 1944, and included in

my report of last year as Appendix D, I would like to point out that the rating bill

accompanying that House Document was prepared prior to the enactment of United

States Public Law No. 15. I was prompted to reverse my previous position of op-

position to the extension of rate regulation by the State because of the decision in

the South-Eastern Underwriters' case wherein the Court said, "Few States go so

far as to permit private insurance companies without State supervision to agree

upon and fix uniform insurance rates." C. F. Parker vs. Brown 317 U. S. 341,

350-352. The regulatory pattern suggested by Parker vs. Brown, 317 U. S_. 341,

seems to require the prior approval of rates fixed and agreed upon by private insur-

ance companies. No definite conclusion in this regard has been reached at this

time.

On December 5, 1945, Senator Joseph C. O'Mahoney, formerly Chairman of the

Temporary National Economic Committee and a student of insurance problems,

delivered an address before the Insurance Federation of New York. In that ad-

dress, he voiced certain opinions on the subject of United States Pubhc Law 15,

which warrant the consideration of our Legislature in their study of the legislation

which will be offered to solve the problems attendant to the preservation of effective

State supervision in contemplation of United States Public Law 15. Senator

O'Mahoney said:

"Government organization and business organization are the instruments by
which the American ideals of political and economic freedom can be maintained.

They must both be democratic, that is to say, they must both proceed from

the people, from all of the people. They must both be designed to serve the

public interest. Whenever either political organization or business organiza-

tion falls under the domination of group or class or special interest, it ceases

to be the sort of organization the founders of this nation sought to establish.

This brings me to insurance and to the specific problem with which you, as

persons engaged in the insurance industry, are most intimately concerned at

the moment. Let me say that the reports which have come to me from the

various industry committees, from state insurance commissioners committees
and all others interested in insurance indicate that an honest effort is being

made to adjust the insurance business and its regulation to the decision of the

Supreme Court that insurance is commerce and to the law of Congress approved
by President Roosevelt on March 9, 1945. I congratulate the industry on its

efforts because if it succeeds— and I think it will succeed — it will have done
much to show all industry how the delicate balance between government and
business may be preserved in a manner that will protect the interests of all.

The great evil of our time is the expansion of central power, arbitrary

central power, sometimes exercised by private groups, sometimes exercised by
government. In either form it is the foe of freedom. When any private group
undertakes to establish such controls over any branch of the economic system
as to deny opportunity and freedom to others, it launches itself upon the road
to authoritarian government.

The Act of March 9, 1945, was an invitation to the insurance industry and
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to the states by the Congress to set up a formula of state regulation which will

preserve a free economy in insurance by preserving competition and banishing

the evils of monopoUstic central control. It was a declaration by the legisla-

tive authority of the United States of a desire to strengthen state regulation by
closing the door to private regulation. Surely it must be clear to business

leadership that such an invitation, proceeding from the government in Wash-
ington^ should be promptly accepted, because it affords not only an oppor-

tunity to avoid all the dangers of central government control, but an oppor-

tunity also to make secure real freedom of opportunity in the industry itself.

Yours is the chance to establish the 'grass roots' rule for business whereby

alone we can escape the world-wide trend to central power.

It is not an easy task. It is not one that can be performed by smart legal-

istic construction of the language of the Act of March 9, 1945. It is not a prob-

lem that can be solved by narrow construction of the letter of the law or by
seeking to make of it a cloak to hide some private purpose. It is a problem that

can be solved only by adherence to the spirit of the law. That spirit is the de-

sire of Congress to preserve a free economy governed in the public interest by
the authority of all of the people and not by any small group even though they

may be regarded as well qualified to manage, but whose authority does not

proceed from the people.

It takes no lawyer to read Public Law No. 15 of the 79th Congress and con-

strue it in the spirit of American institutions. You need no lawyer's brief to

expound this statute. In the plainest of plain words it expresses the belief of

Congress 'that the continued regulation and taxation by the several states of

the business of insurance is in the public interest.' 'Regulation' is the longest

word in that sentence and it contains only four syllables. It is sometimes pre-

tended that regulation is a hard word to understand particularly when it is

applied to business, although it is a word which has been in the Constitution of

the United States from the very beginning. There never was any doubt in the

constitutional convention that Congress should have the power to 'regulate

commerce.' Congress has always exercised that authority in one degree or

another and the states have always exercised it. Business has prospered and
expanded under it, because regulation in the public interest is good for business

as well as for the public. Unregulated business tends to develop abuses, and
the greater the distance between the people and managerial authority, the

greater the tendency."

The ideas hereinbefore expressed by Senator O'Mahoney appear to substantially

agree with the ideas of other Senators who participated in the debate which pre-

ceded the passage of United States Public Law 15. Support of this statement is

contained in the Congressional Record.
Further research and study on this entire subject is being conducted by the

National Association of Insurance Commissioners through the committees on Fed-
eral Legislation and Rates and Rating Organizations, of which your Commissioner
is Chairman. By virtue of this position, a complete record of the development of

revised State regulatory procedures in contemplation of United States Public Law
15, is being accumulated and will be compiled and made a permanent record in the

office of the Commissioner of Insurance. This record will include evidence of the

progressive development of State regulatory laws, pamphlets and memoranda
which were before the Committee and which were given weight in the development
of reports of the National Association of Insurance Commissioners.

Rate Regulation and Examination of Rating Bureaus

At the date of this report, the National Association of Insurance Commissioners
adopted, subject to certain revisions, two prior approval rate regulatory bills.

Insofar as the National Association of Insurance Commissioners is concerned, the
following extract from the report of the Committee on Rates and Rating Organiza-
tions will indicate the status of the rate regulatorj'^ problem as it exists at the date
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of this report and the extent to which the National Association of Insurance Com-
missioners and the insurance industry are asked to be committed to the report:

"Committees in the industry are still attempting to compose some of their

differences of opinion on both fire and marine rating bills and casualty and
surety rating bills. Under ordinary circumstances this Committee might have
been disposed to still further delay the submission of proposed rating bills to

the Association in the hope that agreement might be reached. There are, how-
ever, legislatures meeting early in 1946 and which will not reconvene until 1948.

Consequently the Committee felt it necessary to furnish drafts which could be
used as a guide in those legislatures at this time.

The great majority of legislatures will not meet, however, until 1947. This
Committee intends to continue its research and will, of course, consider any
ideas or material developed by the industry or the insurance-buying public.

The Committee makes no claim that the proposed bills represent the ultimate

or last word in rating bills. It is recognized that the science of rate regulation

is a progressive one and that changes in thinking will occur as our experience

and stock of knowledge increase.

For those states which subscribe to the principles set forth in these bills, the
Committee recommends the use of the bills as legislative guides."

The foregoing extract is taken from the report of the Committee on Rates and
Rating Organizations dated December 5, 1945, which was accompanied by a
casualty and surety rate regulatory bill and a fire and marine rate regulatory bill,

together with an explanatory memorandum. The full report, bills and the explana-

tory memorandum are attached to this report marked Appendix B. The bills were
prepared after many conferences with members of the Industry acting through a
so-called All-Industry Committee composed of nineteen trade organizations repre-

senting all important sub-divisions of the industry. The Joint Committee meetings
held by the All-Industry Committee and the Commissioners' Committee com-
menced in May of this year and consumed many days of conference and negotiation

in May, June, August, September, October, November and December. The com-
plexity of the problem and the varying interests of the organizations participating

in the conferences required time, effort, tact and compromise in producing bills

which are a part of Appendix B of this report. I am satisfied that further progress
will be necessary before satisfactory legislative drafts regulating the making of in-

surance rates will receive substantial support.

At this point in the discussion, principal extremities in point of view seem to
center around the question of the time when rates shall be examined and approved
by the Commissioner of Insurance on the one hand ; and on the other, the view that
a rate regulatory law establishing certain standards to be observed by those mak-
ing and filing the rates be subject to review by the Commissioner of Insurance, but
requiring no affirmative action by the Commissioner of Insurance before such rates

become effective.

Those who believe in advance approval of rates by the Commissioner of Insur-
ance rely heavily upon the following remarks of Senator Barkley of Kentucky as
recorded in the Congressional Record, February 22, 1945, page 1558:

"I wish it to be understood that in voting for approval of the conference re-

port I am accepting the interpretation placed upon it by the conferees, namely,
that if any State, through its legislature, undertakes to go through the form
of regulation merely in order to put insurance companies within that State on
an island of safety from congressional regulation, that effort will be futile, and
not only can Congress deal with any phase of the insurance business not dealt
with by a State legislature, but even in a case in which a State legislature deals

with any phase of it, but does not deal with it adequately in the opinion of

Congress. Congi'ess is not in any way barred by the conference report from
dealing with that subject and with the phase of it which Congress deems to

have been inadequately dealt with by the State."
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The opposite point of view is set forth at considerable length in the following

memorandum prepared by Attorney Kenneth C. Parker at the request of Gay
Gleason, Counsel for the Employers' Group of insurance companies

:

"July 10, 1945
Assuming that the Court will hold that Public Law 15 is effective to ac-

complish the purposes intended, you inquire whether a state may legally

authorize rating bureaus to establish rates which are not subject to the ap-
proval or disapproval of any governmental agency. It is my opinion that a

state may do so.

The problem entails a consideration of the intent of Congress in enacting

Public Law 15 and the construction to be given to Section 2(b) which provides

for the application after January 1, 1948, of certain anti-trust laws to the

business of insurance 'to the extent that such business is not regulated by
state law.'

One of the essential purposes of the Act was to validate state laws existing

at the time of its passage. The following excerpts from the debate in the

Senate upon the bill in its original form make this clear

:

Mr. Ferguson: 'Today the various States have laws relating to insurance.

It would be a physical impossibility to examine, in a short time, all those

State laws and their ramifications. One State law provides that the insur-

ance companies may fix rates subject to the approval of the insurance com-
missioner. Others provide that rates may be fixed if the Commission does
not repeal them.'

Mr. O'Mahoney: 'Mr. President, will the Senator yield?'

Mr. Ferguson: 'I yield.'

Mr. O'Mahoney : 'Does not subsection (a) of section 2 take complete account
of that fact, and grant complete protection to existing State laws?'

Mr. Ferguson: 'I agree that, as to existing State laws, subsection (a) of Sec-

tion 2 does so provide.'

Mr. O'Mahoney: 'Let me read it: "The business of insurance, and every per-

son engaged therein, shall be subject to the laws of the several States which
relate to the regulation or taxation of such business." That is complete.'

Mr. Ferguson: 'I think that is correct.'

Mr. O'Mahoney: 'There is no reason for misunderstanding on the part of

any State official or any insurance company or any policyholder with respect

to the meaning of that subsection as it appUes to existing law.'

Mr. Ferguson: 'As it applies to existing law, that is correct.'

(Congressional Record, p. 504)

There are five states which expressly or impliedly authorize or require rating

bureaus created by the industry to fix rates for fire insurance without govern-
mental checking by approval or disapproval. (Id., Ill, N. C, N. D., Pa.). If,

therefore, as intended by Congress, Public Law 15 vaHdates existing laws, the
laws of these five states should now be held to be valid.

Another fundamental purpose of Public Law 15 was by Congressional

authority to give to the states the same power to regulate and tax the insur-

ance business that the states had been held to possess prior to the decision in

the S. E. U. A. case. The only limitation which the Act places upon the right

of the states to continue to regulate the insurance business as they had hereto-

fore is with respect to boycott, coercion and intimidation. Since this limita-

tion would not prevent the establishment of rating bureaus without govern-
mental check upon rates, it would seem that the states which clearly before

the S. E. U. A. decision had the power to estabhsh such bureaus have still the
same right and power.

A consideration of construction to be given to Section 2(b) strengthens

rather- than weakens this conclusion. The phrase in that section quoted here-

tofore means, I suggest, that the federal anti-trust acts mentioned will apply to

the insurance business only to the extent that the business is not regulated by
state law. Therefore, if a state by its laws enters the field covered by the anti-

trust laws mentioned in the act, to the extent it does so, the acts are withdrawn
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from application. Again excerpts from the Congressional Record make this

clear

:

Mr. McCarran: 'During the 3-year moratorium the States may, if they see

fit to do so, enact legislation for the purpose of regulation. If they do enact

such legislation, to the extent that they regulate they will have taken the

business of insurance in the respective States out from under the Sherman
Anti-trust Act, the Clayton Act, and the other acts. . .

.'

Mr. Ferguson: 'After the moratorium has expired, if a State has not legis-

lated on the subjects covered by the three acts to which reference has been
made, those acts shall be applicable to the business of insurance. But inso-

far as the State is concerned which has specifically legislated on the subject,

the three acts shall not apply.'

(Congressional Record, Feb. 26, 1945.)

If then by legislation a state has the right by entering the field covered by
the federal acts to curtail or partially negative their application, it is but
logical to conclude that a state also has the right, should it desire, to so legislate

as to pre-empt the field and thus eliminate entirely the application of the acts

except as to boycott, coercion and intimidation. That this was so understood

by Congress and was a result within the intent of Congress is clearly revealed

in the Senate debate upon the conference report. In fact the larger part of the

debate resulted from the opposition by Senator Pepper to the language found
in Section 2(b) which, as he put it, gives the states carte blanche to legitimatize

the very vices against which the Clayton Act and the Sherman Act were di-

rected. I am quoting excerpts from the debate at considerable length because

it seems to me the language used reveals unmistakably the intent and under-

standing of the Senate.

Mr. Pepper (After reading Section 2B of the Act): 'This is my contention

that under that provision we have given to the States the power to preempt
the field covered at the present time by the Sherman Act and the Clayton

Act. If the States move into that field, if they occupy that territory, that,

by the provisions of this report, makes the Sherman Act and the Clayton

Act inapplicable to that extent. This is the way it would work out, in viola-

tion of the Sherman Act and the Clayton Act.'

(Congressional Record, p. 1550.)

Mr. Pepper: 'I am only speaking, I will say to my friend, about the case where

State regulation invades the domain of the Sherman Act and the Clayton

Act, and after the Senator states his opinion, I should like the Senator from
Michigan, who handled this bill, to advise the Senate whether or not under

this language to which I am objecting it is possible for a State by its own
regulation to curb and cut down the extent and the effect and the applic-

ability of the Sherman Act and the Clayton Act.'

Mr. Ferguson: 'I am glad to answer that question.'

Mr. Pepper: 'Is that possible under this language?'

Mr. Ferguson : 'Under the language which is now in the bill as it appears in

the conference report, if a State passes an act regulating insurance or taxing

insurance, and that regulation is contrary to the Sherman Act or the Clayton

Act, with three exceptions, then the State law would be the law. Here are

the exceptions: "Nothing contained in this act shall render the said Sherman
Act inapplicable to any agreement to boycott, coerce, or intimidate or act of

boycott, coercion, or intimidation."

'In other words, under the terms of the bill, there are six things on which a

State could not legislate. They are boycott, coercion, or intimidation, or

agreements to boycott, coerce, or intimidate. But with respect to anything

else, if the States were specifically to legislate upon a particular point, and

that legislation were contrary to the Sherman Act, the Clayton Act, or the

Federal Trade Commission Act, then the State law would be binding. That
is exactly what we attempted to do in the bill. It is clear what we intended

to do. After a conference with the House, we beheved that the States should

regulate insurance, and taxation on the insurance business. But we spelled
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out certain things on which we thought Congress should not allow the States

to legislate. Those are the things which I have mentioned. As to the others,

the State has full power to act by legislation— not by agreement but by
legislative act.'

(Congressional Record, p. 1551-1552.)

Mr. Pepper: '.
. . I am asking the Senator whether or not, under the confer-

ence report it would be lawful for the State of Florida, through its legislature,

to authorize the charging in Florida of premiums which had been fixed by
the insurance companies through the instrumentality of a rating bureau in

Atlanta, or anywhere else.'

Mr. Ferguson: 'I think that under this bill they could allow a rate-making
bureau to sit anywhere to fix the rates for Florida.'

Mr. Pepper: 'Of course, the able Senator has made it very clear that they
could, and, of course, they could.'

(Congressional Record, p. 1554.)

Mr. Pepper: '.
. . If this bill were enacted into law, we could not at any time

go back and provide for the penalization of anyone who had acted pursuant
to a State statute prior to any corrective legislation on the part of Congress,
even though such conduct pursuant to the State statute was contrary to the
Sherman Act or the Clayton Act.'

Mr. O'Mahoney: 'My interpretation of the language which I have just read—
and I am sure that all the other conferees are in agreement— is that it would
permit the Federal Government to continue to indict and prosecute any
person or any group for any agreement or act of boycott, intimidation, or
coercion, in the past or in the future.'

Mr. Pepper: 'I did not, of course, limit my question to boycott, coercion, or
intimidation, because surely boycott, coercion, and intimidation are not co-
extensive with the offenses described in the Sherman Act or the Claj^ton Act.
There are other offenses which may be committed under the Sherman Act
and under the Clayton Act, in addition to boycott, coercion, and intimida-
tion, are there not?'

Mr. O'Mahoney: 'Yes.'

Mr. Pepper: 'So all the conference report does is to limit the legislatures, in
authorizing violation of the Sherman Act and the Clayton Act, only with
respect to boycott, coercion, or intimidation. However, all the other of-

fenses which are condemned by the Claj^ton Act or the Sherman Act may,
under the proposed legislation, l^e authorized pursuant to State laws.'

Mr. O'Mahoney: 'When the Senator says "may," I agree with him.'

(Congressional Record, p. 1557.)

Further excerpts from the debate indicate that Congress recognized that
combinations of insurance companies for certain purposes might be in the pub-
lic interest and that one of the purposes is using the language found in the bill

was to withdraw the anti-trust laws from such salutorj^ combinations as a state
by its laws might authorize.

Mr. Pepper: 'Does that mean that the States can by their own laws defeat
the applicability and operation of the Sherman Anti-Trust Act and the Clay-
ton Act?'

Mr. O'Mahoney: 'I think the answer to that question will be clear when I

point out that there are certain agreements which can normally be made in

the insurance business which are in the public interest, but which might
conceivably be a violation of the anti-trust law, which prohibits combina-
tions and agreements in restraint of trade.'

(Congressional Record, Feb. 26, 1945.)

Mr. O'Mahoney : 'Of course, it has been found in the past to be in the public
interest to permit corporations and persons engaged in businesses affecting

the pubhc to agree upon rates. We have eminent precedent for that in the
Interstate Commerce Act; we have precedent for it in innumerable State
public-utility acts.'

(Congressional Record, p. 1556.)
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Mr. Barkley : 'In subsection (b) of section 3 of the conference report we find

this language: "Nothing contained in this act shall render the said Sherman
Act inapphcable to any agreement to boycott, coerce, or intimidate, or act of

boycott, coercion, or intimidation." That language does not seem to apply
to combinations among insurance companies within the States or among
their agents. Why was that language limited to boycott, coercion, or intimi-

dation, which does not include combinations that do not involve either boy-
cott, coercion, or intimidation?'

Mr. O'Mahoney: 'Because the committee was cognizant of the fact that many
salutary combinations might be proposed and which ought to be approved,

to which there was no objection. From the very beginning, Mr. President,

of this controversy over insurance I have always taken the position that I

saw no objection to combinations or agreements among the companies in

the public interest provided those combinations and agreements were in the

open and approved by law. Public supervision of agreements is essential.'

(Congressional Record, p. 1557.)

If, therefore, as the foregoing seems so unmistakably to indicate, a state

may by legislation curtail, abridge, or negative the anti-trust laws, there seems

to be no doubt but that a state may provide for the existence of rating bureaus

having no governmental check upon their promulgated rates.

The power to regulate gives the right to permit as well as the right to pro-

hibit. It includes the right to say what may be done as well as what may not

be done. This is made clear by many decisions of the U. S. Supreme Court.

The authority of Congress with respect to interstate commerce is derived

solely from the words in the Constitution giving it the power 'to regulate com-
merce among the several states.' The U. S. Supreme Court has often held

that these words empower Congress to determine not only to what extent com-
merce shall be restricted, but also to what extent it shall be unrestricted. This

is the theory underlying the doctrine known as the silence of Congress. That
doctrine is that as to interstate commerce national in character 'the non-

action of Congress indicates its will that such commerce shall be free and un-

trammeled.' Covington, Etc., Bridge Co. vs. Kentucky, 154 U. S. 204, 212, in re

Rahrer, 140 U. S. 545, 559, 560. As expressed in County of Mobile vs. Kimball,

102 U. S. 691, 697, "Its (Congress) non-action in such cases with respect to

any particular commodity or mode of transportation is a declaration of its

purpose that the commerce in that commodity or by that means of transporta-

tion shall be free." In other words, Congress may determine what may be

done in interstate commerce and may grant its permission, by simply refrain-

ing from prohibiting. Mr. Justice Johnson in his concurring opinion in Gibbons

vs. Ogden 9 Wheat 1, 222, when arguing that where Congress has failed to re-

strict interstate commerce it must necessarily be free, said, 'Of all the endless

variety of branches of foreign commerce, now carried on to every quarter of

the world, I know of no one that is -permitted by act of Congress any otherwise

than by not being forbidden.' (Emphasis supplied.)

If, therefore, Public Law 15 successfully confers authority upon the states to

regulate the insurance business, it confers authority upon them to legalize con-

duct as well as to outlaw conduct. Indeed, the existing insurance laws of the

states contain many instances of the use of permissive as well as restrictive

language. In Massachusetts, for example, by statute companies 'may transact'

certain kinds of insurance business, G. L., c. 175, §51 and §54. 'Any company
may reinsure any part or all of any risks,' G. L., c. 175, §20. 'Mutual companies

"may" establish a guaranty capital,' G. L. c. 175, § 93.

Nor should it be thought that laws authorizing conduct or permitting prac-

tices indicate an absence rather than the presence of supervision and regula-

tion. In Dayton-Goose Creek Railway vs. U. S., 263 U. S. 456, 478, the Court

held that to regulate in the sense intended in the commerce clause 'is to foster,

protect and control the commerce with appropriate regard to the welfare of

those who are immediately concerned, as well as the public at large, and to pro-

mote its growth and insure its safety.'

In Welton vs. Missouri, 91 U. S. 275, the Court said, 'To regulate commerce
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is to prescribe rules by which it shall be governed, — that is, the conditions
upon which it shall be conducted ; to determine how far it shall be free and un-
trammeled, how far it shall be burdened by duties and imposts, and how far it

shall be prohibited.'

'Regulation is not confined to the imposition of restrictions but includes all

directions by rule of the subject matter.' (Orme vs. Atlas Gas and Oil Co.
(Minn.) 13 N. W. Second 756, 762.) See also City of Newark vs. ML Pleasant
Cemetery, 58 N. J. L., 168.

Mr. Justice Grier in the Passenger Cases, 7 Howard 283, 4-62, said, 'and to
what weight is that argument entitled which assumes that because it is the
policy of Congress to leave this intercourse free, therefore, it has not been regu-
lated, and each state may put as many restrictions upon it as it pleases?' He
concludes, 'That Congress has regulated commerce and intercourse with foreign
nations and between the several states by willing that it shall be free.' See
Walling vs. Michigan, 116 U. S. 466, 445, 456. It would therefore appear that
if a state through its laws prescribes rules governing the insurance business it

would be regulating the business and this would be so even if by its rules it

permitted certain aspects of the business to remain free and untrammeled.
Likewise, a law which permits or legalizes conduct is of no less extent than

one which prohibits or restricts conduct. The extent of regulation is not en-
larged or reduced by its character and quality or by its eflfect and its result.

The extent of regulation depends solely upon its scope, that is, upon the
subject matters with which it deals. If the regulatory laws of two states deal
with the same subject, although one prohibits and the other permits, it cannot
be said that the extent of regulation is greater in the state that forbids than it

is in the one that consents. If a state deals in some manner with all matters to
which the federal anti-trust laws might apply, the extent of its regulation
within the meaning of Pubhc Law 15 would be such as to prevent the federal

acts from having any application. It may deal with the matters in a way that
is consistent with the federal laws or in a way that is inconsistent, but whether
it does one or the other, the extent to which it has regulated is the same.
At the present time the states deal with rating bureaus in various ways. Five

states, as has been previously mentioned, authorize rating bureaus to establish

rates which are not subject to governmental check. Other states provide that
rates fixed by rating bureaus shall not become effective until approved by state
authorities. In other states the rates agreed upon by rating bureaus are sub-
ject to the disapproval of state authorities. Although the legislators of these
various states have in their wisdom adopted different policies toward rating
bureaus, they have all acted under their regulatory powers and extended those
powers to deal with the bureaus. The differences are in the kind of regulation
provided rather than in the extent to which it is provided. In extending their

regulation to the subject of rating bureaus, they have, by the provisions of
Public Law 15, Section 2 (b), made inapplicable to those bureaus the named
anti-trust acts.

For the foregoing reasons I therefore conclude that if a state should provide
by law that a bureau might establish rates not subject to governmental ap-
proval or disapproval, it would be validly exercising its power to regulate in-

surance conferred by Public Law 15, and the bureau and its member companies
would by its action be shielded from the interdicts of the Sherman Act, Clayton
Act and Federal Trade Commission Act."

These opposite points of view supported by the above quotations are made a
part of this Report in order that your Honorable Body may have the benefit of the
information procured by your Commissioner of Insurance as a result of his partici-

pation in the many conferences dealing with the problems flowing from the Decision
of the United States Supreme Court in the South-Eastern Underwriters' case.

Following the effective date of United States Public Law 15, a sub-committee of
a special committee of the Casualty and Surety Executives' Association appointed
to consider dislocations brought about by the United States Supreme Court deci-
sion in the South-Eastern Underwriters' case rendered a report dated March 28,
1945, approximately three weeks after the President of the United States had at-



xii P.D. 9

tached his signature to the Act, which became United States Public Law 15. The
memorandum in question is attached as Appendix C. This memorandum is the

work of a distinguished group of attorneys and company executives who have con-

tributed time, effort and research for the purpose of laying a foundation upon which

to build an effective State regulatory program which will satisfy the Congress.

The suggestion that the Congress must be satisfied with the nature and extent of

our regulation of the activities of insurance companies is based upon the fact that

insurance is now commerce and subject to regulation by the Congress under the

grant of authority from the States contained in the Commerce Clause of the United

States Constitution. The decision of the Congress to express its will with respect

to the regulation of the insurance business, through the medium of United States

Public Law 15, manifests a confidence in State regulation of the insurance business,

which will continue only so long as the States justify that confidence. Congress has

not described or even outlined the type of legislation of a regulatory nature neces-

sary to protect the pubUc against alleged evils of ratemaking in concert. It is my
suggestion that the Legislature consider the adoption of a minimum^ of control over

the normal processes of the insurance business, subject, however, to the grant of

authority to the Commissioner of Insurance upon his own motion or upon complaint

made by interested parties to take action which will protect the public interest.

Extreme legislation, which imposes heavy burdens on the insurance industry and
heavy responsibilities upon the Insurance Department is likely to prove costly to

the public through the medium of increased insurance premiums and increased

taxation necessary to meet the added cost of regulation.

Included in my 1944 report are the recommendations of the Commissioner of

Insurance for legislation to be considered by the 1945 Legislature. The text of the

recommendations is designated as House No. 94 of Januaiy 1945. To carry out the

recommendations of the Commissioner of Insurance, relating to the approval of

classifications of risks and premium charges and the examination of rating bureaus

by the Commission, is House Bill No. 97 of 1945. It should be emphasized that this

bill was drafted prior to the enactment of United States Public Law 15. Hearings

on this bill commenced on April 24, 1945. Prior to the opening of hearings, I con-

ferred with a group of mutual insurance companies, authorized to transact busi-

ness in this Commonwealth, relative to changes in the bill. Several hours were con-

sumed in discussing the terms of the bill with these gentlemen. I talked with a

representative of the National Board of Fire Underwriters, an organization com-
posed of more than two hundred stock fire insurance companies. As a result of these

conversations, I redrafted the bill and at the hearings before the Insurance Com-
mittee, requested the privilege of submitting the redraft for the consideration of the

Committee. I had anticipated that the redraft would meet with the support of the

people with whom I had conferred, but such was not the case. My presentation of

the views of the Insurance Department with respect to the necessity for a rate

regulatory law at this time, coupled with the questions directed to me by the mem-
bers of the Committee and my answers consumed approximately four and one-half

hours. The courteous, intelligent and inquisitive hearing granted me by the

members of the Insurance Committee, evidenced the fact that the Chairman of

the Committee and many of the members were anxious to recommend for the con-

sideration of the Legislature, the kind of legislation which would enable the Com-
monwealth to effectively regulate the business in the interest of the public. I point

out that the bill which I introduced was directed only to the regulation of the fire

insurance business. I was anxious for action on this type of bill at this time, be-

cause we have had no experience in the regulation of fire insurance rates or the

examination of fire insurance rating bureaus. It appeared to me that in the time

which had been granted by Congress, we could make greater progress by enlarging

our rate regulatory responsibilities and personnel on a progressive basis rather than

to attempt at one time, to absorb a multiplicity of duties far beyond the ability of

the Department to perform. Your Committee on Insurance decided in view of the

controversial nature of the legislation and the division of opinion within the indus-

try to study the rate regulatory problem further.

According to present indications, the conferences between the Commissioners of

Insurance of the United States and the so-called All-Industry Committee will con-

tinue through 1946. It appears, therefore, that the Legislature has acted wisely in



Part I xiii

referring to a recess commission, composed of members of the Insurance Com-
mittee, all matters pertaining to legislation necessary to meet the impact of the

South-Eastern Underwriters' case and the United States Public Law 15 upon the

regulation of the insurance business by the Commonwealth.

The Missouri Rate Cases

It will be remembered that in 1943, Attorney General of the United States, Francis

Biddle, appeared before the Sub-Committee of the Committee on the Judiciary of

the Congress of the United States, which were then considering bills that were the

predecessors to United States Public Law 15. He informed the Committees that

Mr. Roy McKittrick, Attorney General of the State of Missouri, had reported to

him certain activities of insurance companies in the State of Missouri which al-

legedly violated the Federal Anti-Trust Act. This complaint received the attention

of the Attorney General and after an investigation, resulted in the indictment of

members of the South-Eastern Underwriters Association in Atlanta, Georgia. The
result of that action was the decision of the United States Supreme Court in June 5,

1944, in the ca5e of the United States vs. South-Eastern Underwriters Association,

et al, 322 U. S. 533. The extent to which that decision has required legislative con-

sideration of the various Sbate insurance laws, warrants a complete understanding

on the part of the Legislature as to the nature and extent of the problems involved.

Early this year, I decided that it was desirable for the Insurance Department to

obtain factual data related to the activities, which resulted in the indictment and
subsequent litigation in the Missouri Rate Cases. I mentioned the subject to Super-

intendent Dineen of New York at one of our conferences concerning the matter of

rate-regulatory laws. He informed me that he had already assigned Deputy Super-

intendent Bohlinger of his Department to investigate the matter and submit the

facts to him. Deputy Superintendent Bohlinger is an Attorney of great ability. I

felt certain that his report would be all-inclusive and revealing. I asked Superin-

tendent Dineen if he would provide me with a copy of the report after it had re-

ceived his consideration. The Superintendent granted my request and a copy of

the report was furnished me. This report is attached hereto marked Appendix D.
The names of the individual companies involved and the employees and officers

who acted on their behalf have been omitted since no useful purpose would be

served by the disclosure of such information at this time. It is apparent, however,

that the final chapter in the litigation will probably be written during the next

calendar year. A report on the outcome will be included in a future report of the

Commissioner of Insurance.

An excellent discussion of the lessons to be learned from the Missouri Rate Cases

is contained in the Eighty-seventh Preliminary Report of the Superintendent of

Insurance to the 1946 Legislature for the calendar year 1945, by Superintendent

Dineen of New York. This reference is made herein in event that members of the

Legislature may desire to refer to that report for comprehensive discussions of the

subject. The general lessons to be learned from the Missouri Rate Cases are so

concisely and forcefully summarized by the New York Superintendent of Insurance

in the report hereinbefore referred to that I repeat them here for I wholeheartedly

concur in the ideas so eloquently expressed

:

"(1) The importance of honesty and trustworthiness in public officials is for-

cibly re-emphasized.

(2) The dangers flowing from political interference with the functions of an
administrative agency are again made plain.

(3) The law regards an executive of an insurance company as a fiduciary.

The conduct of Street, the vice president of the New York company, could

not be justified upon the ground that it was necessary to meet the ex-

igencies of a practical situation. Even though the companies for which
he acted felt that as legitimate business enterprises they were being vic-

timized by officials dominated by a corrupt political machine, the fact

remained that Street as a company officer was a fiduciary. In this state

the obligation of a fiduciary has been succinctly stated by Mr. Justice

Cardozo in the celebrated case of Meinhard v. Salmon, 249 N. Y. 458.

There he said

:
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'Many forms of conduct permissible in a workaday world for those

acting at arm's length, are forbidden to those bound by fiduciary ties.

A trustee is held to something stricter than the morals of the market
place. Not honesty alone, but the punctilio of an honor the most sensi-

tive, is then the standard of behavior. As to this there has developed

a tradition that is unbending and inveterate.'

(4) Company executives as trustees and fiduciaries should be alert for any

evidence of misconduct on the part of those to whom they have entrusted

responsibilit3^

(5) Company executives should exercise the utmost care to see to it that

funds disbursed upon their personal order shall be used for legitimate

purposes and that every penny of money so disbursed can be accounted

for properly,"

This Department will wholeheartedly cooperate with the New York Superin-

tendent of Insurance, the Missouri Superintendent of Insurance and all other in-

surance supervisory officials who propose the development of administrative rules

and regulations under valid laws directed toward the elimination of any possible

repetition of the unconscionable procedures utilized in the consummation of the

dishonest and illegal acts which permeated the Missouri Rate Cases.

It would be inappropriate to close this portion of the report without recognizing

the constructive and honorable contribution made by the present Superintendent of

Insurance of the State of Missouri in working out a solution to the problems which

flow from the catastrophic events that originated in that State. The Honorable

Edward L. Scheufler, Superintendent of Insurance at the present time in the State of

Missouri, is a man of tremendous capacity for work. He is a personable, intelligent,

honest and incorruptible public official. It has been a privilege and an honor to

work with him in the National Association of Insurance Commissioners. The ad-

ministration of Edward L. Scheufler, as Superintendent for the State of Missouri,

has restored coiifidence in insurance supervision in that State.

Validity of State Taxes on Insurance Companies

In his dissenting opinion in the South-Eastern Underwriters' case. Chief Justice

Stone said

:

"Certainly there cannot but be serious doubt as to the validity of taxes thought

to discriminate against the interstate commerce, (cf. Philadelphia Fire Asso-
^ ciation v. New York, 1 19 U. S. 110) ; or the extent to which conditions may be

imposed on the right to do business within a state; or in general the extent to

which the state may regulate whatever aspects of the business are now for the

first time to be regarded as interstate commerce."

Apparently the dicta quoted above caused concern in the ranks of insurance com-

pany executives* relative to the vahdity of taxes on insurance company premiums,

particularly in cases where the State levied a higher tax on foreign companies than

on domestic companies. Of course, United States PubHc Law 15 unequivocally

stated that the Congress recognized the right of the States to tax insurance com-

panies— a statement that minimized the concern relative to the validity of pre-

mium taxes levied by the State. The question which continued to bother certain

insurance company executives was the discriminatory or unlevel tax which levied

a higher tax upon foreign companies than on domestic companies. It was suggested

that such a tax might be held to unduly burden commerce. Some insurance com-

panies suggested withholding taxes due the several States until the question could

be adjudicated by a court of competent jurisdiction. Others decided to pay the tax

on the ground that they were obeying a state law and were protected by the pro-

visions of United States Public Law 15. Others sought legislation relieving officers

and directors of insurance companies of any liability to which they might be sub-

jected in policyholders' suits founded on the theory that as fiduciaries they had

* The American Life Convention and the Life Association of Ameiica, employed Professors Noel T.

Dowling and Edwin W. Patterson of the School of Law of Columbia University to prepare a memorandum
on the subject (1) "Effect of the South-Eastern Underwriters' Decision on State Tax Laws" and (2), Power

of Congress to Permit Such Laws to Continue in Operation." This memorandum is included as Appendix

D(l) in this Report.
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acted negligently in paying taxes of doubtful validity. The Insurance Department

did not favor this latter legislation for the reason that it did not solve the funda-

mental problem and was a step toward relieving fiduciaries of the high degree of

responsibility which should be required of them when acting in a fiduciary capacity.

The type of legislation has not found favor in many States. The tax question ap-

pears destined for consideration of the Supreme Court of the United States, in the

case of the Prudential Insurance Company, Appellant, v. L. George Benjamin, as

Insurance Commissioner of the State of South Carolina, (L. George Benjamin suc-

ceeded D. D. Murphy as Commissioner of Insurance subsequent to the commence-
ment of this Utigation), on appeal from a decision of the Supreme Court of the

State of South Carolina, (in the case of the Prudential Insurance Company of

America, petitioner, v, D. D. Murphy, as Insurance Commissioner of the State of

South Carolina, respondent, IN THE ORIGINAL JURISDICTION. Case

No. 2628, Opinion No. 15773, filed September 13, 1945). This appeal was heard in

the October term 1945. The docket number is 707, and is set forth in Appendix E
of this report.

It is my opinion that the matter of revising the basis of insurance compan}'- taxes

should be deferred until the United States Supreme Court renders a decision on

the appeal.

Validity of Licensing Laws Challenged

The issues raised in a suit brought against Maynard Garrison, Insurance Com-
missioner of the State of CaUfornia, by the First National Benefit Society, an

Arizona Corporation, challenged the vaUdity of the State licensing laws. This case

has been appealed to the Supreme Court of the United States. I believe that the

decision of the United States District Court, Southern District, of CaUfornia, Cen-

tral Division, is of sufficient importance to be included in this Report as Appendix F.

Should the Supreme Court of the United States fail to sustain the decision of the

District Court, effective regulation of the activities of foreign insurance companies

by the several States will be seriously impaired. The issues in this case will require

the careful consideration of the Legislature in event that the Supreme Court of the

United States should fail to sustain the opinion of the District Court.

Another important case, which should be called to the attention of the Legis-

lature, is the case of the People of the State of California v. F. 0. Robertson. The
decision of the Superior Court of California in this case is attached to this report as

Appendix G. The importance of this case to the future of State supervision, par-

ticularly as it relates to the jurisdiction over foreign and alien companies, warrants

that the most complete information on the matter be brought to the attention of

the Legislature. I have, therefore, included as Appendix G(l), the Reporter's

Transcript on Appeal, and as Appendix G(2), the Opinion of the Supreme Court

of the United States, October Term, 1945, No. 274, relative to Jurisdiction. This

case has been appealed to the United States Supreme Court and a report of the de-

cision will be included in a future report of the Commissioner of Insurance. Here
again a United States Supreme Court decision may involve Congressional or State

legislative action, or both.

The Challenge of United States Public Law 15

I have briefly outlined some of the problems flowing from the decision in the

South-Eastern Underwriters' case and the enactment of United States Public Law
15. United States Public Law 15 is a Congressional expression of confidence in the

abiUty of the States to regulate the business of insurance in a manner which will

adequately protect the public interest. This expression of confidence in the abihty

of the Legislatures of the several States to solve problems involving regulation of the

insurance business is a challenge to the ingenuity of all of us who are concerned

with this subject matter. There appears to be a general expression of confidence on

the part of the industry and the people who purchase insurance and who under-

stand the problem that the States are the appropriate sub-divisions of Government
to deal with the regulation of the insurance business. For a period of more than

seventy-five years and for over one hundred years in this Commonwealth, the

Legislature has considered it to be the responsibility of the State to protect the

people affected by the insurance business without which the conduct of all other
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business would be extremely hazardous. I sincerely hope that the Legislature will

agree that the maintenance of the supervision of the insurance business at the State

level is desirable. We in the Insurance Department are ready, wiUing and anxious

to be of assistance to the members of the Legislature in their efforts to estabUsh a

pattern of effective State regulation which will satisfy the Congress and avoid the

necessity for legislative action at the national level.

The Congress, by enacting Public Law 15, has afforded an opportunity to the

States to improve their laws to deal effectively with the abuses which have allegedly

existed in the business of insurance. Congressional action will surely be inaugu-

rated if the States fail to measure up to their responsibility. Senator O'Mahoney
states it this way

:

"This is the challenge which has been presented to the insurance industry and

to the states. Leadership in business and in government can keep enterprise

free if leadership is unselfish enough, is courageous enough and vigilant enough

to do it. By the Act of March 9, 1945, the government at Washington has

laid the problem in the laps of the states and of the industry. It is yours to

make or to break. You can keep the insurance industry free and when you do

so you will be setting an example for all business and all government in every

other branch of our economy."

I am confident that the Legislature of this Commonwealth will, as always, meet

its responsibiUty squarely and present a workable group of laws which will make
unnecessary Congressional intervention.

Regulation of Interstate Activities of Insurance Companies

For more than seventy-five years, the National Association of Insurance Com-
missioners has directed its efforts to the regulation of interstate activities of insur-

ance companies, with a reasonably satisfactory record of accomplishment.

The decision in the South-Eastern Underwriters' case makes it imperative that

the States devise ways and means of fostering and supporting the activities of the

Association in the interest of the preservation of State regulation of the insurance

business. If this warning is not heeded, it is probable that the Congress will enact

legislation designed to reheve the States of certain authority over the activities of

the insurance industry insofar as the activities involve interstate commerce.
_
Evi-

dence of the fact that this is not an idle statement is contained in Appendix H,

forming part of this Report. Appendix H is a bill introduced by Senator Joseph C.

O'Mahoney providing for the issuance of certificates of statutory compliance with

certain national standards applying to corporations engaged in or affecting com-

merce. This bill would apply to insurance companies transacting business in more

than one State. The bill did not pass. The failure to make the bill inapplicable to

the companies engaged in the insurance business indicates an intention that it shall

apply to such business. The bill, identified as Appendix H in this Report, was

originally introduced in the Congress prior to the decision in the South-Eastern

Underwriters' case. Having in mind the fact that the United States Supreme Court

gave scant weight to the Congressional debate, indicating that Congress did not

intend the Anti-Trust Act to apply to the business of insurance, it is unsafe to rely

upon the fact that any Act of Congress hereinafter passed regulating commerce will

not apply to the business of insurance.

Even the passage of United States PubUc Law 15 does not preclude the enactment

of legislation of this type by the Congress, so long as the legislative act specifically

relates to the insurance business. It becomes the duty of the several States to con-

vince the members of Congress that the interstate activities of the insurance busi-

ness can be satisfactorily regulated by the States if enactment of legislation of this

type affecting the insurance business is to be avoided.

The examination of insurance companies doing an interstate business assumes

far greater importance in the era we are now entering, namely, the era during which

insurance is regarded as interstate commerce and subject to regulation by the Fed-

eral Government. Unless the several States cooperate to the fullest extent in con-

nection with the comprehensive and intelligent investigation and report on the

affairs of interstate insurance carriers, it is more than likely that the Federal Gov-
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eminent will be called upon to supply a system of examination similar to that now
provided for the examination of Federal banks.

The National Association of Insurance Commissioners is alert to the necessity for

approving the procedure for examination of companies doing business on an inter-

state basis. Discussions contained in the Proceedings of the Association indicate

clearly that all of the States are interested in the comprehensive examination and
regulation of companies transacting business on an interstate basis. The participa-

tion of this State in the examination of foreign companies, authorized to transact

business on an interstate basis, will be increasingly necessary if we are to assume
our full responsibility in this field.

Before leaving this subject, I should point out that in the future it will be neces-

sary for the several States to examine legislative proposals filed with the Congress
to determine their possible effect on the regulation of the insurance business by the

States.

Valuation of Securities

One of the functions of the National Association of Insurance Commissioners,
carried on by its Committee on Valuation of Securities, is the establishment of se-

curity valuations to be used by the several insurance companies preparing annual
statements for the various Insurance Departments in accordance with the laws of

the several States.

For several years, the Commissioner of Insurance for this Commonwealth has
been the Chairman of the Sub-Committee on Valuation of Securities. This Sub-
Committee is in charge of the management of an office staffed by people who are

in the employ of the Committee on Valuation of Securities. The work is done under
the close supervision of the Sub-Committee and involves careful review of balance

sheets, income and disbursement reports, sinking fund provisions, conditions of

indentures and all material underlying the value of securities held by the several

insurance companies. A report is prepared annually and presented at the June
meeting of the National Association of Insurance Commissioners for action by that

body. The report, which is finally adopted by the National Association of Insur-

ance Commissioners is usually promulgated with necessary amendments to comply
with special statutory provisions of the several States. This procedure is essential

to uniform treatment of the same securities at each State level. The following

Resolutions, regarding the December 31, 1945 market values for stocks and bonds
and eligibility of bonds for amortization, were submitted to and adopted by the

Association on June 7, 1945. They were promulgated by the Commissioner of

Insurance for use of companies authorized to transact business in this State, sub-

ject to instructions which are contained in a circular letter forwarded to each insur-

ance company, copy of which is included with other regulations reported on else-

where in this Report.

Association Values

Resolved, that for the inventory of stocks, other than of insurance companies
and subsidiaries, and bonds in the annual statements of insurance companies,
societies and associations as of December 31, 1945 the following basis is recom-
mended as fair market value:

1. That all stocks, other than of insurance companies and subsidiaries, and
bonds shall be valued at the market quotation as of December 1, 1945,

excepting bonds secured by the full faith, credit and taxing pDwer of

political subdivisions of the United States of America and of political

subdivisions of the Dominion of Canada which are not in default as to

principal or interest on December 1, 1945. In the case of securities not
quoted on December 1, 1945 the latest available information shall be
used. Values of insurance companies stocks as of December 1, 1945 shall

be published in the Book of Valuations of Securities. These values should
be used only in statements filed with those states whose departmental
practices or laws require the use of market value quotations in determin-
ing the values allowable on insurance stocks.

2. That stock valuations shall include accrued dividends on pieferred stocks
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and dividends declared and accrued on all stocks and shall be determined

in accordance with the following rules

:

(a) Where a stock sold ex-dividend on December 1, 1945 and a dividend

is payable in December, the December 1 price is to be used.

(6) Where a stock sold ex-dividend on or before December 1, 1945 and
the dividend is payable on or after January 1, 1946, the amount of

the dividend is to be added to the December 1 price.

(c) Where a stock did not sell ex-dividend until after December 1, 1945

and a dividend is payable in December, the amount of the dividend

is to be deducted from the December 1 valuation.

(d) Where a stock did not sell ex-dividend until after December 1, 1945

and the dividend is payable on or after January 1, 1946, the Decem-
ber 1 price is to be used.

3. That where a bond is quoted "flat" on December 1, 1945 and interest is

paid in December, the amount of the interest shall be deducted from the

December 1, 1945 valuation.

Amortization of Bonds

Resolved, that, for submission of annual statements to the various State

Insurance Departments as of Decejnber 31, 1945, bonds not in default as to

principal or interest, which are certified by the insurer submitting the state-

ment to be amply secured, shall be so deemed and shall be amortizable pro-

vided they are not income or perpetual bonds and provided they are included in

any one of the five classifications described below

:

1

.

All bonds issued, assumed or guaranteed by the United States of America

or the Dominion of Canada and all bonds secured by the full faith, credit

and taxing power of political subdivisions of the United States of America

and of political subdivisions of the Dominion of Canada, which are legal

for investment by insurance companies under the laws of the respective

states.

2. All corporate bonds and all special revenue bonds of any state of the

United States of America or any political subdivision thereof or any
agency or instrumentality of any of the foregoing which on June 1, 1945

were included in any of the four highest grades of any two recognized

rating agencies.

3. All corporate bonds and all special revenue bonds of any state of the

United States of America or any political subdivision thereof or any

agency or instrumentality of any of the foregoing on which the yields to

maturities based on December 1, 1944 and on December 1, 1945 Asso-

ciation Values do not, in the first case, exceed 2.90%, and in the second

case 2.10% plus the yield for comparable maturities of fully taxable U. S.

Government Treasury obligations at the respective dates. Bonds which

were not outstanding on December 1, 1944, shall be deemed amply se-

cured and amortizable if the yield to maturity based on December 1, 1945

Association Values does not exceed 2.10% plus the yield for comparable

maturities of fully taxable U. S. Government Treasury obligations.

4. Any bond issued by the same corporation and other corporate bonds and

all special revenue bonds of any state of the United States of America or

any political subdivision thereof or any agency or instrumentality of any

of the foregoing which, in the judgment of the Sub-Committee of the

Committee on Valuation of Securities, are equivalent in security to those

bonds hereinbefore described, provided that satisfactory evidence thereof

is either already available or is made available by insurance companies,

societies and associations to the Sub-Committee on or before September

1, 1945 and approved by it.

5. All bonds of foreign governments, foreign subdivisions and foreign muni-

cipalities which in the judgment of the Sub-Committee are amply secured

on the basis of the estimated ability of the respective obligors to make dur-

ing the life of the issue, all contractual payments in the currency or cur-

rencies specified and at the places of payment stipulated in the bonds
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and upon evidence that such payments can be remitted to the United
States at the official rate of exchange.

Resolved, that bonds in default as to principal or interest and all corporate

bonds and all special revenue bonds of any state of the United States of

America or any political subdivision thereof or any agency or instrumentality

of any of the foregoing not meeting the tests described under classification 2,

3 or 4 of the foregoing Resolution and all income and perpetual bonds shall be
deemed not eligible for amortization and shall be carried in Schedule D, Part 1,

Column 16— "Amortized or Investment Value December 31 of the Current
Year," and reflected in the Admitted Assets at the Association Values as shown
in the Book of Valuations of Securities.

Bonds Payable in Foreign Currency and Rates of Exchange
Resolved, that, where quotations are obtainable, values of securities pay-

able in foreign currencies shall be quoted in the Book of Valuations of Secur-

ities at the approximate foreign percentage quotations and the appropriate

Dollar quotation in the United States. Values based on the foreign percentage

quotations should be used by insurance companies in their annual statements

only if such companies have substantial policy liabilities payable in the cur-

rencies involved and establish an appropriate non-admitted asset on account of

the exchange rate at which the assets and liabilities are expressed over the rate

of exchange specified herein or if evidence is made available that such securities

can be disposed of and the proceeds in such foreign currency can be converted
into United States Dollars on the basis of such rate of exchange and remitted

to the United States; provided, however, that nothing herein contained shall

require the rate of exchange used in connection with the securities payable in

Canadian Currency to be other than the rate promulgated by the Canadian
Foreign Exchange Control Board. The rates of exchange applicable at Decem-
ber 31, 1945 shall be the rates current at December 1, 1945.

Oil Production Loans

The Sub-Committee again gave careful consideration to oil production loans

held by insurance companies and on the basis of information before the Com-
mittee recommends that such loans be not included in the Book of Valuations
of Securities. That the Executive Secretary to the Committee be instructed to

keep a complete record of all such loans and prepare and have available a file

on each, including therein a completed questionnaire, engineers' reports, legal

opinions and all other necessary data for the use of the Sub-Committee. That
the Sub-Committee will pass on such loans and upon inquiry the Executive
Secretary will submit the findings of the Sub-Committee to the various state

insurance department officials and to insurers holding the particular issue.

Resolved, that the Book of Valuations of Securities to be published in Janu-
ary, 1946, shall be prepared in accordance with the foregoing resolutions and
contain a notation against each bond to indicate whether it is or is not amortiz-
able.

Acquisitions made in December, 1945

Stocks and bonds acquired in December, 1945 and not listed in the Book of

Valuations of Securities should be valued at not exceeding cost and the com-
pany reporting any such stock or bond should be required to be prepared to

justify the value at which carried.

Amortizable Bonds On Which No Values Are Printed in the Book

All bonds secured by the full faith, credit and taxing power of political sub-
divisions of the United States of America and of political subdivisions of the
Dominion of Canada which are not in default as to principal or interest on
December 1, 1945 and all amortizable bonds, on which no values are printed in

the Book of Valuations of Securities, the amortized values should be entered in

the "Market Value" column of Schedule D, Part 1 as well as in the "Amortized
Value" column.
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United States Savings Bonds

The following values shall be used for United States Savings Bonds in

Schedule D, Part 1

:

1. Market Values — Series "A," "B," "C," "D," "F" and "G." The re-

demption value at date of statement to be entered in the "Market Value"
column (col. 7).

2. Amortized Values— Series "A," "B," "C," "D" and "F." The value to

be entered in the "Amortized Value" column (col. 16) shall be, (a) the

redemption value with no entry for accrual of interest in column 9, or (6)

the actual cost if the company does take credit in column 9 for the differ-

ence between cost and redemption value, or (c) the value computed on a

pro rata accumulation of discount or an effective rate accumulation of

interest with no entry in column 9.

.3. Amortized Values— Series "G." The value to be entered in the "Amort-
ized Value" column (col. 16) shall be the par value with the interest re-

ceived and accrued entered in column 9.

Deductions from Admitted Assets on Account of Interownership of
Insurance Companies Stocks

Stock of the company itself, owned by it, or any equity therein or loans

secured therebj^, or any proportionate interest in such stock through the owner-
ship by such company of an interest in another firm, corporation or business

unit shall not be an admitted asset.

Valuation of Stock of a Subsidiary Company

The stock of a subsidiary (other than an insurance company) of an insurer

shall be valued on the basis of the value of only such of the assets of such sub-

sidiary as would constitute lawful investments for the insurer if acquired or

held directly by the insurer.

Determination of Amortized Values of Bonds Received Under Reorganizations

The amount entered in the actual cost columns of Parts I and II, of Schedule

D, for bonds and other securities received in exchange under reorganization,

shall be based on the actual market quotations on such bonds and other se-

curities at the time of acquisition of such bonds and other securities.

Mortgages Insured Under the National Housing Act

Companies shall be allowed to take credit for the amortized value, on a five

year basis, for the premium paid on a mortgage insured under the National

Housing Act.

Premium Paid on Real Estate Mortgage Loans

In the December 31, 1945 statements, the book values of real estate mort-

gages acquired at a premium may be reported at values reflecting write-offs of

such premiums over a three year period from date of acquisition.

General
Resolved, that in order to meet any unforseen conditions which may arise,

the Committee on Valuation of Securities shall have full power to amend the

resolutions regarding market and amortized values which have been adopted
at this meeting. Such amendments shall become effective immediately upon
their approval by the Executive Committee of the Association.

Resolved, that the Sub-Committee of the Committee shall have full charge

of the valuation and amortization work including disposition of unusual situa-

tions not adequately covered by the foregoing resolutions.

Resolved, that in the cases where the condition of insurance companies, so-

cieties and associations may require the immediate disposition of securities, it

is recommended that the discretion of the state supervisory officials of insur-

ance should be exercised to vary the general formula herein set forth, so as to

adopt prices reflected b}'' the exchanges.
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The Sub-Committee on Valuation of Securities held a meeting in New York
City on December 20, 1945 to review the work incident to the preparation,

printing and distribution of this book. Decisions required as to amortizability

of bonds and market values quoted herein pursuant to the Resolutions adopted
on June 7, 1945 and amended on December 4, 1945, were made with the advice
of the Executive Secretary and approval of the Sub-Committee.

Values of certain securities payable in foreign currencies are quoted in the
appropriate foreign currency and in U. S. Dollars. Values expressed in foreign

currencies should be used bj'' insurance companies in their annual statements
only if such companies have substantial policy liabilities payable in such cur-

rencies and establish an appropriate non-admitted asset on account of the
exchange rate at which the assets and liabilities are expressed over the rate of

exchange approved herein on any excess of assets over liabilities of such com-
panies expressed in such currencies. The following are the rates of exchange as

of December 1, 1945 applicable for use pursuant to this paragraph.

U. S. Dollars per Argentine Peso $0,248

U. S. Dollars per British Pound 4.025

U. S. Dollars per Canadian Dollar 0.9050
U. S. Dollars per Chilean Peso 0.035
U. S. Dollars per Columbian Peso 0.5825
U. S. Dollars per Cuban Peso 1.0013

U. S. Dollars per Indian Rupee 0.3035
U. S. Dollars per Mexican Peso \ 0.207

U. S. Dollars per Peruvian Sol 0.155

U. S. Dollars per Swedish Krona 0.2388
U. S. Dollars per Swiss Franc 0.2339
U. S. Dollars per Venezuelan Bolivar 0.3015
U. S. Dollars per Swiss Franc 0.239

In the case of bonds marked with the symbol <• there was no information or
insufficient information submitted pursuant to the foregoing Resolution to de-
termine that such bonds were amortizable and there was no information as to

suitable market values. Anj'- such bond should be entered in the annual state-

ments at such market value as the company reporting such bond is prepared
to justify on the basis of reasonable evidence.

The general procedure in making the valuations has been as follows : A card
file is continually kept up to date containing full particulars regarding each
bond or stock. The valuations for bonds and stocks which are not quoted on
any of the regular Stock Exchanges or in the leading daily papers or financial

periodicals have been determined from replies received to letters of inquiry
sent by the Committee, to bond and stock brokers and bankers who are familiar

with the particular securities.

The values of the securities of foreign countries not active on the regular
stock exchanges of the United States have been determined by quotations on
the various foreign stock exchanges.
The values of all bonds, except bonds in default, are given not including

accrued interest in accordance with the requirements of the uniform statement
blank adopted by the National Association of Insurance Commissioners. Bonds
and stocks which have been called for redemption early in 1946 are carried in

this book, at the call price. All other bonds are carried at the nearest dollar per
cent values. Bonds in default as to principal or interest, also Common and
Preferred stock have been valued on a flat basis — that is, past due and accrued
interest on such bonds and dividends accrued or declared on stocks are included in

the Association values. The symbol (F) preceding the valuation in this book
for a bond indicates that the Association Value includes interest due and
accrued and that additional credit for such interest should not be taken in

assets in the statement. The values of stocks in this book are per share, not
per cent.

Where the quoted prices on securities quoted only at long intervals seemed
merely nominal, the figures were adjusted as the facts appeared to warrant.
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Where there had been no sales or bids it was necessary to depend upon rates of

dividends or interest paid, the book value of the securities, the subscription

price and in general the financial condition of the issuing corporation and the
rate for similar securities.

Under the alphabetical arrangement adopted, each security appears under
the name of the corporation actually issuing the same, even though such corpo-

ration may be controlled by another. To illustrate: West Shore 4s of 2361
appear under West Shore Railroad, and not under New York Central Railroad,
the controlling corporation.

It is important for each insurance company and society to send to the Com-
mittee on Valuation of Securities, 61 Broadway, New York 6, N. Y., at the
end of each of the first three quarters of this year, and at the end of each of the

other three months of the year schedules with full description of the bonds
and stocks acquired during that period. Photographic schedules must be on
white paper, the letters and figures black and no smaller than elite.

Abbreviations. Many words have been omitted from and many abbreviated
in the descriptions and many serial bonds, issued by the same city or company
and bearing the same rate of interest, have been merged in this book in order to

expedite the writing of copy for the printer and the typesetting. It is important,
however, for insurance companies and societies to continue giving the full

names and locations of the issuing cities or companies with the full description

of each securit}'', the year and rate of option of the first year of redemption,
and to report separately the different serial issues of the same city or company,
although bearing the same rate of interest, in order that full information can
be entered on the valuation cards. The merging in this book of serials issued

by the same city or company was possible this year as many of them have the
same value. Another year many similar mergers may be impossible. In some
cases the words County, Company, Corporation, Consolidated, Convertible,

etc., have been abbreviated in this book, but abbreviations should not be used
in the company schedules. A list of the abbreviations used in this book will be
found on page vii.

The Committee wishes to caution the general public against the use of this

book as a guide for investors, or for the purpose of assisting in the sale or dis-

posal of any securities. Its use by any brokerage firm or security salesman in

a prospectus or otherwise, to assist in the sale of any security, will be un-
authorized and improper. Its sole purpose is to facilitate the valuation of

stocks and bonds held by insurance companies on a fair and uniform basis, and
for that purpose it is believed by the Committee to be well adapted. The fact

that a certain bond or stock is included in this list does not signify that it is a
legal investment for insurance companies under the laws of all states or of any
particular state.

Robert E. Dineen, Chairman,
Committee on Valuation of Securities, National

Association of Insurance Commissioners.

STATUTES ENACTED IN 1945

RELATING TO FIRE AND MARINE INSURANCE

(Legislation affecting insurance companies other than fire and marine will be found
in Part II of the Annual Report of 1945)

In accordance with the law providing for inclusion in the Report of the Com-
missioner of Insurance of Statutes enacted during the legislative year, I am includ-

ing herein the following Chapters with comments where such comments are deemed
desirable and helpful

:

[Chap. 46]

An Act relative to the making by banking institutions and insurance
companies of loans to veterans of world war ii guaranteed by the
administrator of veterans' affairs.

Whereas, The deferred operation of this act would tend to defeat its purpose,

which is to make available without delay to qualifying veterans of World War
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II the benefits of the act of congress known as the Servicemen's Readjustment

Act of 1944. and which became effective on June twenty-second, nineteen

hundred and forty-four, therefore it is hereby declared to be an emergency law,

necessary for the immediate preservation of the public convenience.

Be it enacted, etc., as follows:

Section 1. Subject to such regulations as the commissioner of banks deems

to be necessary or advisable in respect to trust companies, savings banks, co-

operative banks or credit unions, and to such regulations as the commissioner

of insurance deems to be necessary or advisable in respect to insurance com-

panies, any trust company, savings bank, co-operative bank, credit union or

insurance company organized under the laws of this commonwealth is author-

ized, for a period ending five years after the termination of the present states

of war between the United States and certain foreign countries, to make such

loans and advances of credit to qualified veterans of World War II as are guar-

anteed in whole or in part by the administrator of veterans' affairs or his suc-

cessor or successors in such office, under the act of congress known as the

Servicemen's Readjustment Act of 1944, or any amendment thereof, and to

obtain such guaranties.

Section 2. During the period that the provisions of this act are in force

and effect, and, with respect to the obligation of any contract entered into dur-

ing said period under the provisions of this act, for the life of said obligation, no

provision of law limiting the power of a trust company, savings bank, co-opera-

tive bank, credit union or insurance company organized under the laws of this

commonwealth to make loans shall apply to loans made pursuant to section

one of this act, subject to regulations referred to in section one and guaranteed

in whole or in part by the administrator of veterans' affairs.

Section 3. Nothing contained in this act shall, unless otherwise expressly

provided therein, be deemed to abridge any power or authority conferred upon
the commissioner of banks or commissioner of insurance by any other provision

of law.

Section 4. The action of the governor in making and issuing on October

eighteenth, nineteen hundred and forty-four, his executive order authorizing

any savings bank, co-operative bank, trust company, credit union or insurance

company doing business in this commonwealth to make loans and advances of

credit to those applicants who procure the guaranty of the administrator of

veterans' affairs in accordance with the provisions of Title III of the Service-

men's Readjustment Act of 1944, and all acts done and regulations issued pur-

suant to said order, are hereby expressly ratified and confirmed.

Approved February 24, 1945.

COMMENT:
This Law authorizes banks and insurance companies to engage in the making of

loans to veterans of World War II under Title III of the Servicemen's Readjustment

Act of 1944 commonly referred to as the GI Bill of Rights for a period ending five years

after the present war terminates.

Such loans are limited to the purchase of construction of homes, farms and business

property by Veterans of World War II and the Federal Statute authorizes the Admin-
istrator of Veterans' Affairs to guarantee up to fifty per cent of any loan or loans made

for the purposes specified in the Laxo provided that the aggregate amount guaranteed

does not exceed two thousand dollars on behalf of any one veteran.

The present Statute limits real estate investments by insurance companies to sixty

per cent of the market value of the property and does not authorize any investment in

farm equipment or in any business, supplies, equipment, machinery or tools, thereby

necessitating that legislation be enameled to permit domestic insurance companies to

make such loans. (Genercd Laws, Chapter 175, Sections 63 to 66.)

This Legislation removes the restrictions enumerated above and also authorizes banks

and insurance companies to make such loans subject to rules and regulations as may
be promulgated by the Commissioner of Banks and the Commissioner of Insurance.
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[Chap. 57]

An Act temporarily confirming the power and authority of domestic
insurance companies, their officers, directors, employees and
agents, to pay certain taxes and fees, and relating to liability

therefor.

Whereas, Domestic insurance companies transacting business in various

states and territories of the United States and the District of Columbia, and
political subdivisions thereof, are required by the laws thereof to pay certain

taxes and fees thereto, and, in view of recent decisions of the supreme court of

the United States, there is a doubt, as yet unresolved specifically by final

authority, as to the constitutionality of certain of such laws ; and
Whereas, The deferred operation of this act would tend to defeat its purpose,

which is to enable such companies, their officers, directors, employees and
agents, to continue with safety to pay the taxes and fees imposed by any of

such laws until any such law has been declared unconstitutional by the supreme
court of the United States, therefore it is hereby declared to be an_emergency
law, necessary for the immediate preservation of the public convenience.

Be it enacted, etc., as follows:

Section 1. Everj^ domestic insurance company and its officers, directors

and agents and employees shall have power and authority to comply with any
statute, ordinance or other law of any state or territory, including the District

of Columbia, or any political subdivision thereof, imposing any license, excise,

privilege, occupation, premium or other tax or fee or deposit requirement and

to pay such tax or fee and make such deposit unless prior to such payment such

statute, ordinance or other law shall have been expressly held invalid by the

supreme court of the United States. No such company, officer, director, em-
ployee or agent shall be subject to liability by reason of any such compliance

or payment either heretofore or hereafter made.
Section 2. This act shall become inoperative on July first, nineteen hundred

and forty-seven.

Approved February 28, 1945.

COMMENT:
This Statute authorizes officers and directors of Massachusetts insurance companies

to pay taxes and miscellaneous fees imposed upon such companies by the laws of states

other than Massachusetts without being subject to the usual liability incurred by officers

of corporations if the laws under which such taxes or fees are, at a later date, held to be

invalid by the Supreme Court of the United States.

This Law has been advanced on a temporary basis until July 1, 1947, in order to

give the individual states an opportunity to enact statutes relating to taxes and fees

which will not be discriminatory between domestic and foreign insurance companies.

Such action by the states is allegedly necessary on account of the recent Decision of

the Supreme Court of the United States in the Case of United States of America v.

South-Eastern Underwriters Association, et al. which was handed down on June 6,

1944, end which is reported in 64 Sup. Ct. 1162 wherein the business of insurance was

held to be interstate commerce and therefore subject to regulation by the Federal Congress

except as to those activities which were already under proper state regidation.

The proponents of this Legislation alleged that the Decision hereinbefore referred to

imposes upon foreign companies heavier taxes than those levied upon domestic com-

panies. They have an arguable case.

This Department did not favor this Legislation because it does not appear to solve

the taxation problem and creates a dangerous legislative precedent by supplying an

argument that the Massachusetts Legislature doubts the validity of state tax laws pat-

terned to a large extent upon the laios of this Commonwealth.

[Chap. 159]

An Act Relating to the annual statements of insurance companies.

Be it enacted, etc., as folloios:

Section twenty-five of chapter one hundred and seventy-five of the General

Laws, as amended, is hereby further amended by striking out the second para-
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graph, as appearing in the Tercentenary Edition, and inserting in place thereof

the following paragraph :

—
Such annual statement shall be made on a blank furnished by the commis-

sioner under section fifteen or on an alternate form acceptable to him. There

shall be embodied therein, so far as appropriate to the several companies, the

substance of the forms provided for in this section, with any additional in-

quiries the commissioner may require for the purpose of eliciting a complete

and accurate exhibit of the condition and transactions of the companies. The
assets and habilities shall be computed and allowed in such statement in ac-

cordance with the rules stated in sections nine, ten, eleven and twelve. Such

statement shall be subscribed and sworn to by the president and secretary, or,

in their absence, by two of its principal officers. The commissioner may at

other times require any such statements as he may deem necessary.

Approved March 28, 1945.

COMMENT:
The present Statutes, Sections 15 and 25 of General Laws, Chapter 175, require in-

surance companies to file their annual statements iipon one of the blanks furnished the

company by the Commissioner.
The principal purpose of this Statute is to make it possible for insurance companies

to furnish uniform information to the various State Departments thereby^ avoiding dif-

ferences in their financial statements which may be confusing to the public.

[Chap, 188]

An Act relative to investments by domestic insurance companies in

certain mortgages of real property.

Be it enacted, etc., as follows:

Section sixty-three of chapter one hundred and seventy-five of the General

Laws is hereby amended by striking out paragraph seven, as appearing in the

Tercentenary Edition, and inserting in place thereof the following paragraph:—;

7. In loans upon improved and unencumbered real property in any state pf

the United States or in the District of Columbia, and upon leasehold estates in

improved real property for a term of ninety-nine years or more where fifty years

or more of the term is unexpired and where unencumbered except by rentals

accruing therefrom to the owner of the fee, and where the mortgagee is entitled

to be subrogated to all the rights under the leasehold. No loan on such real

property or such leasehold estate shall exceed sixty-six and two thirds per

cent of the fair market value thereof at the time of making such loan and a

certificate of the value of such property shall be executed before the making of

such loan by the persons making or authorizing such loan on behalf of the com-
pany, which certificate shall be recorded on the books of the company. The
commissioner may from time to time establish a schedule of minimum pay-

ments which the company shall require to be made annually on the principal

of any such loan made in an amount in excess of sixty per cent of such value.

Any such schedule shall apply to all such loans for which a company makes a

commitment after thirty days from its receipt of a written notice of such sched-

ule from the commissioner. Real property shall not be deemed to be encuni-

bered within the meaning of this paragraph by reason of the existence of in-

struments reserving mineral, oil or timber rights, rights of way, sewer rights,

rights in walls, nor by reason of building restrictions or other restrictive coven-

ants, nor by the reason that it is subject to lease under which rents or profits

are reserved to the owner; provided, that the security for such loan is a first

lien upon such real property and that there is no condition or right of re-entrj^

or forfeiture under which such lien can be cut ofT, subordinated or otherwise

disturbed.
Approved April 6, 1945.

COMMENT:
This Legislation will give Massachusetts Insurance Companies a7i opportunity to

compete with other loaning agencies and with foreign insurance companies when they

are in the market for first-mortgage investments not only in Massachusetts but in other
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states, and the provisions of the proposed law under which any loan made in an amount
in excess of 60% of the fair market value of the real estate loaned upon must he re-

duced under a schedule of yninimum annual payments established by the Commissioner

of Insurance will make certain that the principal of any such loan will be reduced under

a pre-arranged plan.

Under the present law {General Laws, Chapter 175, Section 63, Provision 7), insur-

ance companies are limited on first-mortgage loans to an amount not in excess of 60%
of the fair market value of the real estate loaned upon.

[Chap. 368]

An Act providing for the issuance of insurance brokers' licenses

without fee to blind persons

Be it enacted, etc., as follows:

Section one hundred and sixty-seven A of chapter one hundred and seventy-

five of the General Laws, as most recently amended by chapter two hundred

and sixty of the acts of nineteen hundred and thirty-seven, is hereby further

amended by inserting after the word "therein" in the eighth line the words:—,

or of or on account of any blind persons,— so as to read as follows:— Section

167A. No fee for an insurance broker's license issued under section one hun-

dred and sixty-six, one hundred and sixty-seven or one hundred and seventy-

three shall be required of or on account of any soldier, sailor or marine resident

in this commonwealth who has served in the army or navy of the United States

in time of war or insurrection and received an honorable discharge therefrom or

release from active duty therein, or of or on account of any Wind person, if he

presents to the commissioner satisfactory evidence of his identity, orof or on

account of his widow if he held such a license immediately prior to his death.

Approved May 31, 1945.

COMMENT:
The purpose of this Legislation is to eliminate the fee charged for licenses issued to

the classification of persons enumerated herein. It should be pointed out that this type

of legislation now applies to an ever-increasing number of persons thereby reducing the

revenue of the Department while increasing the operating expenses.

[Chap. 384]

An Act authorizing multiple line underwriting, so called, by certain

DOMESTIC AND FOREIGN STOCK AND MUTUAL INSURANCE COMPANIES.

Be it enacted, etc., as follows:

Section 1. Section thirty-four A of chapter ninety of the General Laws, as

amended, is hereby further amended by striking out the paragraph defining the

word "Certificate," as appearing in the Tercentenary Edition, and inserting in

place thereof the following paragraph :

—
"Certificate," the certificate of an insurance company authorized to issue in

the commonwealth a motor vehicle liability pohcy, stating that it has issued to

the appHcant for registration of a motor vehicle such a policy which covers

such motor vehicle, conforms to the provisions of section one hundred and
thirteen A of chapter one hundred and seventy-five and runs for a period at

least coterminous with that of such registration or that it has executed a binder,

as defined in said section one hundred and thirteen A, under and in conformity

with said section covering such motor vehicle pending the issue of a_ motor
vehicle liability policy; or the certificate of a surety company authorized to

transact business in the commonwealth under section one hundred and five of

said chapter one hundred and seventy-five as surety, stating that a motor
vehicle liability bond, payable to the commonwealth, which covers such motor
vehicle, conforms to the provisions of said section one hundred and thirteen A,

and runs for a period at least coterminous with such registration, has been exe-

cuted by such applicant as principal and by such surety company as surety; or

the certificate of the department stating that cash or securities have been de-

posited with the department as provided in section thirty-four D.
Section 2. Chapter one hundred and seventy-five of the General Laws is
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hereby amended by inserting after section fifty-four A, inserted by chapter one

hundred and sixty-five of the acts of nineteen hundred and thirty-two, the

three following sections : — Section 54B. Any company authorized to transact

the kinds of business specified in any one of the first, second, fourth, sixth or

twelfth clauses of section forty-seven may, except with respect to policies of

life and endowment insurance and contracts for the payment of annuities and

pure endowments, reinsure risks of every kind or description and may, with

respect to risks outside of the United States, its territories and possessions,

write any and all kinds of insurance, provided it maintains a surplus to poUcy-

holders, including any guaranty capital, of not less than one milhon dollars.

Section BJfi. Any company authorized to transact the kinds of business

specified in the first or second clause, or in subdivision (6) of the sixth clause,

of section forty-seven may insure against any loss of or damage to, orloss of

use of, motor vehicles other than motor boats, or aircraft, their fittings or

contents, or against legal liability for loss or damage on account of injury to

or death of any person or on account of any damage to property of another,

arising out of the ownership, maintenance or use of said vehicles or aircraft,

provided it maintains a surplus to pohcyholders, including any guaranty

capital, of not less than four hundred thousand dollars.

Section 54.D. Any company authorized to transact the kinds of business

specified in any of the first, second, fourth, sixth or twelfth clauses of section

forty-seven may insure, by means of an all-risk type of policy commonly known
as the personal property floater, against any and all kinds of loss of or damage
to, or loss of use of, any individual's personal property other than merchandise.

Section 3. This act shall take effect on January first, nineteen hundred and

forty-six.
Approved June 6, 1945.

COMMENT:
The purpose of this Law is:

1. to empower any domestic company authorized to write fire, marine, surety,

casualty or burglary insurance to reinsure risks of all kinds wherever located

except life and endowment insurance and contracts for the payment of annuities

and pure endowments and to insure risks of all kinds outside of the United States

other than life and endowment insurance and contracts for the payment of an-

nuities and pure endowments provided it has a surplus to policyholders of not

less than one million dollars.

2. to empower any fire, marine, casualty or surety company authorized to write

liability insurance to issue a full coverage policy on motor vehicles or aircraft

provided it has a surplus to policyholders of not less than four hundred thousand

dollars and
3. to empower any company authorized to write fire, marine, surely, liability or

burglary insurance to insure personal property other than merchandise for all-

risk coverage by the issuance of a personal property floater policy.

This Legislation further permits fire, marine, casualty and surety companies to

reinsure risks of every kind and description in the world except policies of life and

endowment insurance and contracts for the payment of annuities and pure endowments

providing the company maintains a surplus to policyholders of not less than one mil-

lion dollars and also to insure certain risks outside of the United States.

An insurance industry committee is working with the Committee of the National

Association of Insurance Commissioners to develop suggested legislation which will per-

mit complete multiple line underwriting so-called by all types of fire, marine, casualty

and surety companies. This Legislation is but the first step toward that end.

The terms of the Legislation make available to Massachusetts citizens insurance pro-

tection previously denied them which is now available in forty states of the Union.

[Chap. 399]

An Act authorizing making certain fire insurance policies payable to

mortgagees under present or future mortgages.

Be it enacted, etc., as follows:

Section 1. Section ninety-seven of chapter one hundred and seventy-five
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of the General Laws, as amended by chapter thirty-one of the acts of nineteen

hundred and thirty-three, is hereby further amended by adding at the end the

following sentences: — A fire insurance policy when it is issued, or by means
of an endorsement thereon or a rider attached thereto, may be made payable to

a mortgagee or mortgagees as their interests may appear under any preserit or

future mortgage or mortgages. Nothing herein contained shall prevent policies

being made payable to a mortgagee or mortgagees in any other lawful manner.

Section 2. The provisions of this act shall not affect the rights of any
mortgagee under any policy of fire insurance in force upon the effective date of

this act.

Approved June 11, 1945.

COMMENT:
The Standardform offire insurance policy is set forth in Section 99 of General Laws,

Chapter 175 and Clause Ninth of said Section 99 authorizes companies to add to or

modify provisions in the standardform either by endorsements or by riders but it does not

authorize the addition to or modification of any of the rights of a mortgagee, _ a canpella-

tion of the policy, a reference of the amount of loss to three referees or the limitation of

actions or suits.

This Law permits insurance companies to cover the interests of all mortgagees under

mortgages existing at the time of loss.

[Chap. 609]

An Act defining more specifically the powers of certain insurance
companies.

Be it enacted, etc., as follows:

Section 1. Chapter one hundred and seventy-five of the General Laws is

hereby amended by striking out the first sentence of section fifty, as appearing

in the Tercentenary Edition, and inserting in place thereof the following

sentence: — A stock company, by a two thirds vote of all its stock entitled to

vote, or a mutual company, by a two thirds vote of those members present and

voting, at a meeting duly called therefor, may alter, add to or change, to the

extent authorized by this chapter, the classes of insurance for the transaction

of which it was incorporated, may change the location of its principal office or

place of business in the commonwealth, or, in the case of a stock company, may
provide for the transaction of insurance on a participating plan, or may in-

crease or reduce the par value of the shares of its capital stock,_ which value

shall not be less than five nor more than one hundred dollars, or, in the case of

either a stock company or a mutual company, may make any other lawful

amendment or alteration in its agreement of association or articles of organiza-

tion, or in the corresponding provisions of its act of incorporation.

Section 2. Said chapter one hundred and seventy-five is hereby furthei-

amended by striking out section one hundred and fifty, as so appearing, and

inserting in place thereof the following section: — Section 150. Foreign com-

panies, upon complying with the conditions herein set forth appUcable to such

companies, may be admitted to transact in the commonwealth as provided in

section one hundred and fifty-seven, any kinds of business authorized by this

chapter, subject to all general laws now or hereafter in force relative to insur-

ance companies, and subject to all laws appUcable to the transaction of such

business by foreign companies and their agents ; except that no foreign stock

company may issue participating policies unless specifically authorized to do so

by its charter; provided, that no provision of law which by its terms applies

specifically to domestic hfe companies shall thereby become applicable to

foreign life companies; and provided, further, that the provisions of section

eighty-one relative to the contingent mutual liability of members shall not

apply to any foreign mutual fire company which had been admitted to transact

business in the commonwealth prior to January first, nineteen hundred and

twenty-one and was then actually transacting business therein without comply-

ing with said provisions.
Approved July IS, 1945.
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COMMENT:
Under the present Law under which a stock company is organized, its agreement of

association must state the business plan or principle upon which it proposes to trans-

act business {General Laws, Chapter 175, Section J^9, Paragraph 4) but there is no

authority under the present Statute under which such a company may amend its agree-

ment of association and change over from the non-participating plan of operation to

the participating plan.

This Legislation incorporates into the Insurance Law {General Laws, Chapter 175,

Section 50) definite authority by which a stock insurance company may, by a proper

vote, amend its purposes so that it may transact business on the participating plan.

[Chap. 68]

Resolve providing for an investigation and study by a special unpaid

commission relative to the laws pertaining to the solicitation of

mortgages and relative to fair practices in mortgage lending and
related matters.

Resolved, That an unpaid special commission, consisting of two members of

the senate to be designated by the president thereof, three members of the

house of representatives to be designated by the speaker thereof, the commis-

sioner of banks or a person appointed by him, the commissioner of insurance

or a person appointed by him, the president of the Federal Reserve Bank or a

person appointed by him and the president of the federal home loan bank of

Boston or a person appointed by him, is hereby estabhshed for the purpose of

investigating the advisability of revising the laws of the commonwealth relative

to the sohcitation and procurement of mortgages, mortgage loans and other

loan agreements, and of studying the laws and practices governing the mortgag-

ing of real estate with a view to recommending such changes therein as may be

necessary or desirable to eliminate any existing abuses. In making its investi-

gation and studj^ hereunder, said commission shall consider the subject matter

of current house documents numbered four hundred and eighty-one and nine

hundred and thirty-one. Said commission shall be provided with quarters in

the state house or elsewhere, shall hold hearings, shall have the power to sum-
mons witnesses and to require the production of books, records and papers, and
the giving of testimony under oath, and may employ technical assistants and
expend for clerical and other services and expenses, such sums, not exceeding,

in the aggregate, thirty-five hundred dollars, as may hereafter be appropriated

therefor. Said commission shall report to the general court the results of its

investigation and studj'-, and its recommendations, if any, together with drafts

of legislation necessary to carry its recommendations into effect, by fiUng the

same with the clerk of the house of representatives on or before the firstWednes-
day in December in the current year.

Approved July 23, 1945.

Ordered, That the committee on Insurance is hereby authorized to sit during

the recess of the General Court to make an investigation and study of the ques-

tion of the advisability or necessity of enacting legislation in this Common-
wealth empowering the Commissioner of Insurance or other appropriate author-

ity to fix and establish insurance rates and charges of any or all kinds and to

that end to inquire into what action, if any, has been taken or is contemplated

by other states in this matter as a result of the decision of the Supreme Court

of the United States in the Southeastern Underwriters' case, so called, and sub-

sequent federal legislation. In making its investigation and study the com-
mittee shall consider the subject matter of current Senate document numbered
three hundred and five and current House documents numbered ninety-five,

ninety-seven and thirteen hundred and ninety-nine. The committee shall be

provided with quarters in the State House, may hold hearings and require the

attendance and testimony of witnesses under oath and the production of books
and papers. It may emploj^ such clerical and legal and expert assistance as

may be necessary, may travel within and without the Commonwealth in pursu-

ance of its duties, and may also incur such other incidental expenses as may be
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necessary in the conduct of the investigation, and may expend for said pur-

poses a sum, not exceeding, in the aggregate, seventy-five hundred dollars, as

may be appropriated therefor. Said committee shall report to the General

Court the results of its investigation and its recommendations, if any, and
drafts of legislation necessary to carry said recommendations into effect, by
filing the same with the Clerk of the Senate on or before the thirtieth day of

March, nineteen hundred and forty-six.

Adopted July 20, 1945.

Department Finances

The increase in the expenses of the Insurance Division of the Department of

Banking and Insurance is due in large measure to the increased duties which year

by year are being imposed upon the Department as a result of the enactment of new
legislation. We have made it a practice to call the attention of the Committee on

Insurance and the Committee on Ways and Means to the fact that certain legisla-

tion, increasing our responsibilities, also required additional personnel. In some
instances, it has been our opinion that the proposed legislation could be modified to

minimize the expense to the Commonwealth. From time to time, our suggestions

have been accepted. In other cases, legislation which we considered unnecessary

was adopted primarily because the proponents of the legislation were better able to

persuade the Legislature that such legislation should be adopted. Naturally when
the decision has been made by the Legislature to increase the duties of the Depart-

ment, it is the responsibility of the Commissioner to ask that provision be made for

the necessary personnel to effectively administer the new laws. As an administrative

official, it is my duty to make recommendations concerning legislation to your

Honorable Body, but after the will of the Legislature has been translated into law,

it is my duty as an administrative official to administer those laws to the best of my
ability without mental reservation. This has been my policy since entering the

service of the Commonwealth. It will continue to be my policy throughout my
public service. I shall strive to economically administer the laws enacted by your

Honorable Body.
It should be borne in mind that during the past four years, the number of our

staff has been below normal due to the difficulty in securing personnel to replace

those who have entered the Armed Forces, or who have decided to take advantage

of the improved opportunities for increasing their earning capacity in private in-

dustry. We have made every effort to develop administrative processes which will

minimize the cost of regulation to the people of the Commonwealth. The following

schedule of Divisional Expense shows the income and disbursements over a ten

year period

:

Divisional Expenses
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Armed Forces. Mention is made of the fact, that as brokers return from service in

the Armed Forces, they will be relieved of the obUgation to pay license fees; hence,

this income will continue to diminish while this benefit to the licensees continues

to be authorized by law.

Income for Fiscal Year— July 1, 1944 to June 30, 1945

Life Ins. Companies' Valuation Tax $56,583.92
Agents' Licenses 97,341.09

Brokers' Licenses 91,380.00

Company Licenses 1,842.00

Adjusters' Licenses 1,950.00

Certificate Fees 3,231.40

Charter Fees 185.00

Service of Process Fees 168.00

Statement Fees 8,074.00
Advisers' Licenses 350.00
Re-examination Fees—Agents 325.00

'Re-examination Fees—Brokers 238.00
Re-examination Fees—Adviser 10.00

Reimbursement for Services 2,175.06
Reimbursement—Examination of Retirement Systems 22,848.03

Miscellaneous (Retaliatory Fees) 450.00

$287,151.50

The item entitled, "Reimbursement for Services" is set forth in the following

statement:
Reimbursement for Services

Income for Fiscal Year, July 1, 1944 - June SO, 19^5

Travel Salaries
Union Mutual Life Insurance Co $485.55 $612.09
Allstate Fire Insurance Co 171.64 102.90
Employers' Liability Assurance Corp'n., Ltd 418.99
Manufacturers' Casualty Ins. Co 175.52 183.67

$1,251.70 $898.66
Total Travel Reimbursement $1,251.70
Total Salary Reimbursement 898.66

$2,150.36
St. Francis Benefit Association (copy of By-Laws) 1.70

Liberty Mutual Ins. Co. (copy of complaint) 10.00
Boston Manufacturers Mutual Fire Ins. Co. (copy of Report

of Exam) 5.00

Fall River Manufacturers Mutual Fire Ins. Co. (copy of Re-
port of Exam) 3.80

Worcester Manufacturers Mutual Fire Ins. Co. (copy of Re-
port of Exam) 4.20

$2,175.06
During the fiscal year ending June 30, 1945, the Division of Insurance collected

fees amounting to $287,151.50 of which $91,380.00 was produced by brokers'
licenses, $97,341.09 by agents' licenses, $56,583.92 by the valuation of life policies,

$8,074.00 by annual statements and $33,772.49 from miscellaneous sources.

The expenses amounted to $441,658.66.
Financial Statement Verified
(Under Requirements of C . 7, S 19 GL)
Date January 9, 1947
By Joseph A. Prenney, for the Comptroller
Approved for PubUshing
Fred A. Moncewicz, Comptroller
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Agents and Brokkks Examined

The termination of World War II with the consequent return of veterans to

civilian Ufe of large numbers of those who are interested in entering the insurance

business, has increased the work of the Licensing Division devoted to the Ucensing

of agents and brokers. This work continues to be handled efficiently and intelli-

gently under the supervision of Deputy Commissioner Joseph S. O'Leary and

William F. Ward, Director of Agents and Brokers Examinations.

The following tabulation shows the results of the effort of those who presented

themseh^es for examination

:

Agents and Brokers Examined

Agents

Year Appeared Passed % Passed

1942 . 1521 1021 67.1

1943 1387 1012 73.1

1944 1259 881 70.0

1945 1717 1321 76.8

Brokers

1942 291 151 51.8

1943 263 145 54.9

1944 301 157 52.3

1945 454 209 46.0

1945— Brokers' Licenses Issued:

Regular Full Coverage Licenses 2772

Limited Coverage Licenses 519

Partnership Licenses 142

3433 Paid Licenses

Regular Veterans Full Coverage Licenses .... 1704

Limited Veterans Coverage Licenses 171

1875 Unpaid Licenses

Total 5308

Fire and Marine Insurance Companies in Receivership

Gloucester Mutual Fishing Insurance Company

Louis A. Novins, 19 Milk Street, Boston, was appointed receiver June 18, 1937.

Since Mr. Novins entered the service of the United States Government, he has not

returned to this Commonwealth and his records have not been available for verifi-

cation. A certificate from the Pilgrim Trust Company showed the balance on de-

posit to the Receiver's account as of December 31, 1945 was the same as on Decem-
ber 31, 1944, namely, $846.79.

Examination of Fire and Marine Insurance Companies

The following is a record of the examinations made by this Department during

the year 1945 of fire and marine insurance companies authorized to transact busi-

ness in the Commonwealth of Massachusetts

:
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Merrimack Mutual Fire Ins. Co.
Pioneer Mutual Ins. Co.
Salem Mutual Fire Ins. Co. .

West Newbury Mutual Fire Ins. Co.
Worcester Mutual Fire Ins. Co.

Andover
Boston
Salem
West Newbury
Worcester

Sept. 30, 1944
Dec. 31, 1944
Sept. 30, 1945
.June 30, 1945
Dec. 31, 1944

Examinations Pending Dec. 31,

Allied American Mutual Fire Ins. Co.' Boston
United Mutual Fire Ins. Co.' Boston

Dec. 31,
Dec. 31,

1945
1944

Nov. 16, 1944
April 20, 1945
Dec. 6, 1945
Nov. 5, 1945
Dec. 29, 1944

Dec. 31, 1945
Oct. 15, 1945

Expense of Zone Examinations

The only examination of a Massachusetts fire or fire and marine insurance com-
pany which was completed in 1945 and in which other zones participated was that
of the Employers' Fire Insurance Company of Boston. This examination was made
in conjunction with those of the two casualty members of the Employers' Group,
the American Employers' Insurance Company of Boston and the United States
Branch of the Employers' Liability Insurance Corporation, Ltd., of London, Eng-
land. The total cost to the Group was $22,335 which will be reported in detail in

Part II of this report.

Special Examinations of Foreign Insurance Companies
During 1945 the following foreign fire and marine insurance companies were ex-

amined in connection with their applications for hcenses to transact business in
Massachusetts. The Commonwealth was reimbursed by the companies for ex-
penses and salaries of our examiners in the amounts indicated.

Company ' Expenses Salaries
Allstate Fire Ins. Co., Chicago, 111 $279.25 $154.23
American Aviation and General Ins. Co., Reading, Pa. 60.26 40.00
Interstate Ins. Co., Newark, N. J 101.18 150.00
Manufacturers Fire Ins. Co., Philadelphia, Pa 56.07 66.67
National Surety Marine Ins. Co., New York, N. Y. . . . 94.57 120.64
Planet Ins. Co., Detroit, Mich 148.47 66.32
Surety Fire Ins. Co., New York, N. Y 37.35 32.90

$777.15 $630.76

Opinions of the Attorney Gener^il

The following communication was directed to the Attorney General of the Com-
monwealth as a result of certain differences of opinion which have arisen in con-
nection with the administration of Section 80 of Chapter 175. The Attorney Gen-
eral's reply, dated January 16, 1945, follows my letter requesting the opinion. This
opinion of the Attorney General resolves the questions involved and establishes the
policy to be followed by this Department in the administration of the law.

January 4, 1945
No. 401
Hon. Robert T. Bushnell,

Attorney General
State House
Boston, Massachusetts

Dear Sir:

In connection with an examination of the affairs of a domestic mutual fire

insurance company recently made by this Department certain questions have
arisen relating to the interpretation and application of Section 80 of Gen. Laws,
Chapter 175.

In order to arrive at a proper determination of the subject matter before the
Department your advice and opinion on the following questions are requested:

1. May a domestic mutual fire company apportion any of its fire insurance
risks located in the Commonwealth and insured under contracts made in
Massachusetts into classifications other than such classifications as are
definitely specified in Section 80?

iZone Examination.
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2. Does the requirement of Section 80 that classifications of risks be ap-

proved by the Commissioner apply to classifications of risks which are

located outside the Coinmonwealth and insured under contracts made outside

Massachusetts?

3. May a domestic mutual company apportion any of its risks located out-

side the Commonwealth and insured under contracts made outside Massa-

chusetts into classifications other than such classifications as are specified

in Section 80?
Respectfully yours,

Charles F. J. Habrington
Commissioner of Insurance

No. 401 THE COMMONWEALTH OF MASSACHUSETTS
Department of the

Attorney General
Boston

January 16, 1945

Hon. Charles F. J. Harrington
Commissioner of Insurance

Dear Sir:

You have asked my opinion upon three questions of law relating to the

classification of fire insurance risks by domestic mutual companies under G. L.

(Ter. Ed.) c. 175, S. 80, as amended.
1. Your first question reads

:

"May a domestic mutual fire company apportion any of its fire insurance

risks located in the Commonwealth and insured under contracts made in Massa-
chusetts into classifications other than such classifications as are definitely

specified in section 80?"

I answer your question in the negative.

Said section 80 in its apphcable portions provided: (1) that the directors of

a mutual fire company may fix the percentages of dividend or expirationreturn

of premium to be paid on expiring or cancelled policies which may, with the

approval of the Commissioner of Insurance, be different from policies insuring

against the different kinds of risks specified in section 47 of said chapter 175

which may be written by such a company; (2) with regard to policies insuring

against loss by fire the section specifically provides that such percentage may
be different for "farm risks, fireproof risks, . . . manufacturing or storage risks,

or manufacturing or storage risks confined to lumber and woodworking only"

from "that for policies insuring other risks against fire for the same term." The
section further provides that "policies insuring risks in this commonwealth in

the same classification shall have an equal rate of dividend or return of pre-

mium."
Inasmuch as the Legislature in the foregoing terms of said section 80 has

specifically designated the classes of ^re risks which may be given percentages

of dividend or expiration return of premium different from the percentage estab-

lished for other fire risks, it has shown an intention that such designated classes

of fire risks shall be exclusive of any other fire risks and has not accorded

authority to domestic mutual fire companies to add to such classes or to ap-

portion fire risks for the purposes of giving different percentages into other

classifications than those set forth in the said section.

As a principle of construction, express mention of one or more matters in a

statute is generally held to exclude by imphcation other similar matters not

mentioned. Boston & Albany Railroad v. Commonwealth, 296 Mass. 426, 434;

Spence, Bryson, Inc. v. China Products Co., 308 Mass. 81, 88.

2. Your second question reads

:

"Does the requirement of section 80 that classifications of risks be ap-

proved by the Commissioner apply to classifications of risks which are

located outside the Commonwealth and insured under contracts made outside

Massachusetts?"
I answer this question in the negative.
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A contract of insurance made outside the Commonwealth is governe 1 by the
laws of the state in which it is made. Bottomley v. Metropolitan Life Ins. Co.,

170 Mass. 274; Dolan v. Mutual Reserve Fund, 173 Mass. 197; Johnson v.

Mutual Life Ins. Co., 180 Mass. 407, 408, 409; Stone v. Old Colony Street Rail-

way, 212 Mass. 459.

Fire policies written outside Massachusetts conforming in their terms
concerning classification for percentages of dividend or expiration return of

premiums with the laws of the state in which the contract is made are valid.

In making the various provisions respecting such classifications, including

approval by the Commissioner of Insurance, the Legislature would appear to

have been regulating the making of such contracts of fire insurance only as are

executed within the Commonwealth. As to these, the pro"\dsions of said section

80 govern contracts made in Massachusetts by both domestic mutual fire

companies and by foreign mutual fire companies (G.L. (Ter. Ed.) c. 175, S. 150)
irrespective of the laws of the states where such foreign companies are situated,

but as to contracts made outside Massachusetts by domestic and foreign

companies alike, the provisions of said section 80 do not apply.
If the Legislature had intended to impose a prohibition in this connection

upon domestic companies with respect to risks outside Massachusetts, it

doubtless would have used words indicating such an intent, such words, re-

ferring to the risks designated in section 80, as "wherever located," as was
done in the amendment of R.L., c. 118, S. 20, by St. 1907, c. 576, S. 20, now
embodied in G.L. (Ter. Ed.) c. 175, S. 21, with respect to the insurable limits

of a single risk.

The provision in section 80 that "policies insuring risks in this common-
wealth in the same classification shall have an equal rate of dividend or return
of premium" and the further provision that "every policy placed in any clas-

sification made under this section shall, when issued, bear an endorsement,
satisfactory to the commissioner, to the effect that it is so classified" indicate

that the Legislature intended by the terms of section 80 to regulate the clas-

sifications therein provided for contracts made in Massachusetts and did not
intend in respect to such classifications to attempt to regulate contracts made
outside the Commonwealth.

3. Your third question reads:

"May a domestic mutual company apportion any of its risks located

outside the Commonwealth and insured under contracts made outside Massachu-
setts into classifications other than such classifications as are specified in

section 80?"

I answer this question to the effect that such a company may apportion
risks located and insured outside the Commonwealth into classifications other
than those specified in said section 80 if the law of the state where the contract
of insurance is made permits such classifications.

The same considerations which were appUcable to your second question
apply to the third also and make it apparent that the implied prohibitions

contained in said section 80 of classifications other than those specified therein
are not applicable to contracts of fire insurance made outside the Common-
wealth.

Very truly yours,

/s/ROBERT T. BUSHNELL,
Attorney General

Rules and Regulations
Rulings of the Commissioner of Insurance issued in the interest of efficiency and

proper administration of the insurance laws are included in this part of the report
insofar as they pertain to companies authorized to transact business in tliis Com-
monwealth. Certain of these rulings apply to all classes of companies. In which case,

they are designated and will be referred to by cross reference in Part II. The
rulings are as follows :

(Released by National Association of

Insurance Commissioners at Washington
January 15, 1945)
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Insurance Group Ask Federal Legislation

Representatives National Insurance Organizations agree on Compromise
Bill:

That speedy Congressional action on the insurance question is possible as

a result of an accord reached by representatives of the various insurance groups

is the opinion expressed by Honorable Newell R. Johnson and Honorable

Charles F. J. Harrington, President and Legislative Committee Chairman,

respectively, of the National Association of Insurance Commissioners.

The insurance representatives, after a week of daily sessions, agreed on a

legislative proposal which they request Commissioners Johnson and Harrington

to present to Congress. The proposal represents a compromise of many views

although it was based on the program of the National Association of Insurance

Commissioners submitted to the Congress last Fall.

The submitted bill provides that the regulation and taxation of insurance

shall be left to the States; that no Congressional Act shall be construed to

invalidate, impair, or supersede any State law regulating or imposing a fee or

tax on the insurance business unless the Federal Act specifically so provides;

that the business shall be exempt from the operations of the Federal Trade
Connnission Act and the Robinson-Patman Antidiscrimination Act.

For the purpose of enabling the business to make necessary adjustments

in organization and operating methods and in order that the legislatures of

the various States may have the time in which to adopt laws designed to author-

ize concert of action in rate-making and other cooperative activities when
approved by State Supervisory Officials, Section 4 of the compromise bill

grants a moratorium on the Sherman Law to June 1, 1947, whereas the interim

period to allow for changes necessary to permit of operation under the Clayton
Act is fixed at January 1, 1948. However, the proposal makes it clear that

nothing in it shall render the Sherman Act inapphcable to Acts of boycott,

coercion, or intimidation even for a Hmited time.

Commissioners Johnson and Harrington, who are in Washington acting

for the N. A. I. C, have accepted and endorsed the compromise bill because

as pubhc officials they beHeve it to be a reasonable solution of the more im-

portant problems arising from the decision of the Supreme Court in the

S. E. U. A. case. They recognize also that when so large a number of repre-

sentative insurance groups get together, the result must, of necessity, represent

substantial concessions in points of view.

The Commissioners were hopeful, particularly since the compromise bill is

well within the terms of President Roosevelt's letter of January 2nd to Senator

Radcliffe, that this demonstration of unity on the part of the insurance groups
will make possible Congressional action early in February.
A Congressional declaration that the taxation of insurance is to be left to

the several States will be reassuring to those companies which, without such

assurance, would be under the necessity of protesting tax payments to many
of the States because of the recognized differences in tax treatment between
domestic and foreign companies. States having February 1st tax payments
due are North Carolina, South Carolina, Tennessee, and Kentucky.

Boston, January 31, 1945

To All Massachusetts Insurance Companies:
We are writing to apprise you of the latest information concerning legisla-

tion proposed to the Congress of the United States to remedy the dislocations

which flow from the decision of the Southeastern Underwriters' case.

While it is recognized that a Constitutional Amendment is the only device

by which the business can be restored to the "status quo ante," the legislative

proposal pending before the House of Representatives is the best stop-gap

legislation that can be devised which will compose the differences of various

interested groups in the insurance business. The bill follows substantially the

legislative proposal of the Insurance Commissioners, which was prepared

with due regard for the public interest.
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There is attached a letter and copy of the compromise bill, introduced with

the letter, together with a press release prepared by the Commissioners on
the subject. The bill was passed by the Senate on Thursday, January 25,

with the following amendment:
In Section 2(b), aftef the word "Congress" there was inserted the words

"except the Act of July 2, 1890 as amended, known as the Sherman Act and

the Act of October 15, 1914 as amended, known as the Clayton Act." The bill

was further amended by inserting in Section 4(b), in the second hne after the

word "any" and before the word "Act," the words "agreement or."

The bill amended has been advanced to the House for action. We are hope-

ful that speedy favorable action will be forthcoming.

When this bill becomes a law, the Sub-Committee on Federal Legislation

of the National Association of Insurance Commissioners will resume hearings

and conferences with representatives of the industry and the public in an effort

to decide what legislation, if any, is necessary to be enacted by the Congress

to meet the situation which will arise at the conclusion of the moratorium
period provided for in the attached bill.

Very truly yours,

Charles F. J. Harrington,
Commissioner of Insurance

Washington, D. C.

January 12, 1945

Honorable Pat McCarran, Chairman
Coramittee on the Judiciary of the Senate

The Capitol

Washington, D. C.

Dear Senator

:

There is submitted herewith a form of bill, which the undersigned respect-

fully request be favorably considered and reported by the Committee on the

Judiciary of the Senate.

Honorable Newell Johnson, President of the National Association of In-

surance Commissioners, and Honorable Charles F. J. Harrington, Chairman
of the Sub-Committee on Federal Legislation of such Association, have been

requested by the undersigned to present this letter and legislative proposal,

and are authorized to speak on our behalf with respect thereto.

Respectfully submitted,

AMERICAN LIFE CONVENTION
By Robert L. Hogg

Robert L. Hogg
AMERICAN MUTUAL ALLIANCE
By A. V. Gruhn

A. V. Gruhn, General Manager
ASSOCIATION OF CASUALTY AND
SURETY EXECUTIVES

By Ray Murphy

Ray Murphy, General Counsel
INLAND MARINE UNDERWRITERS
ASSOCIATION

By J. V. Herd

J. V. Herd
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IN THE SENATE OF THE UNITED STATES

A Bill
To express the intent of the Congress with reference to the regulation of the

business of insurance.

Be it enacted by the Senate and House of Representatives of the United States

of America in Congress assembled, That the Congress hereby declares that the

continued regulation and taxation by the several States of the business of

insurance is in the public interest, and that silence on the part of the Congress
shall not be construed to impose any barrier to the regulation or taxation of

such business by the several States.

Sec. 2. (a) The business of insurance, and every person engaged therein,

shall be subject to the laws of the several States, which relate to the regulation

or taxation of such business.

(b) No Act of Congress shall be construed to invahdate, impair or supersede

any law enacted by any State for the purpose of regulating the business of

insurance, or which imposes a fee or tax upon such business, unless such Act
specifically so provides.

Sec. 3. Nothing contained in the Act of September 26, 1914, known as the

Federal Trade Commission Act, as amended, or the Act of June 19, 1936,

known as the Robinson-Patman Anti-discrimination Act, shall apply to the

business of insurance or to acts in the conduct of that business.

Sec. 4. (a) For the purpose of enabling adjustments to be made and legisla-

tion to be adopted by the several States and Congress, until June 1, 1947,

the Act of July 2, 1890, as amended, known as the Sherman Act, shall not
apply to the business of insurance, or to acts in the conduct of such business,

and until January 1st, 1948, the Act of October 15, 1914, as amended, known
as the Clayton Act, shall not apply to such business or to acts in the conduct
thereof.

(b) Nothing contained in this Section shall render the said Sherman Act
inapplicable to any act of boycott, coercion or intimidation.

Sec. 5. Nothing contained in this Act shall be construed to affect in any
manner the application to the business of insurance of the Act of July 5, 1935,

as amended known as the National Labor Relations Act, or the Act of

June 25, 1938, as amended, known as the Fair Labor Standards Act of 1938.

Sec. 6. As used in this Act, the term "State" includes the several States,

Alaska, Hawaii, Puerto Rico, and the District of Columbia.

Sec. 7. If any provision of this Act, or the application of such provision to

any person or circumstances, shall be held invalid, the remainder of the Act,

and the application of such provision to persons or circumstances other than
those as to which it is held invalid, shall not be affected.

NATIONAL ASSOCIATION OF
INSURANCE AGENTS

By W. Ray Thomas

W. Ray Thomas, President

NATIONAL ASSOCIATION OF
MUTUAL INSURANCE AGENTS

By Philip L. Baldwin

Philip L. Baldwin, Exec. Secretary

Edward L. Williams

Edward L. Williams on behalf of

NATIONAL BOARD OF FIRE
UNDERWRITERS, INSURANCE
EXECUTIVES ASSOCIATION
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NATIONAL ASSOCIATION OF
INSURANCE BROKERS, INC.

By Harry E. Moore per WRT

Harry E. Moore

THE NATIONAL ASSOCIATION OF
CASUALTY AND SURETY AGENTS

By John E. O'Neil per WRT

John E, O'Neil

Note : The foregoing communications were distributed to all insurance companies
authorized to transact business in this Commonwealth for the purpose of allaying the

fears of those who had not been apprised of the progress made in the Congress with re-

spect to the passage of legislation designed to preserve State regulation of the insurance
business.

Instructions to Examiners
June 30, 1949

These instructions restate a previous ruling of the Commissioner of Insurance
relating to interest on deposits in savings banks. Please be sure this ruling is followed

in connection with the examination of insurance companies and the auditing of

annual statements of insurance companies.

No credit is to be allowed in an insurance company's statement for accrued

interest on deposits in savings banks.

If the due date is prior to that as of which the statement is made and interest has
been credited by the bank but not entered on the company's books, such due inter-

est may be allowed as a non-ledger asset, but no more.

The reason for this ruling is that interest on savings bank deposits is more in the

nature of a dividend and is not guaranteed. Neither is the rate of interest fixed.

If the deposit is withdrawn before the next interest due date no interest is paid.

Note: This ruling applies to all classes of companies covered in Parts I and II of this report.

July 6, 1945

Schedule of Minimum Payments Established by the Commissioner of Insur-
ance Under the Provisions op Chapter 188, Acts of 1945, "An Act
Relative to Investments by Domestic Insurance Companies in Certain
Mortgages on Real Property."

Pursuant to the provisions of Chapter 188, Acts of 1945, which amends
paragraph (7) of Section 63 of Chapter 175 of the General Laws, and subject

to the provisions of said Chapter, which became effective July 5, 1945, the
following schedule of minimum payments is established which each insurance
company shall require to be made annually on the principal of any loan on
real property made in an amount in excess of 60% of the fair market value
of the property

:

Schedule
Minimum Percentage of

the Principal Which Must be
Paid Off Annually

Commercial properties, office buildings and department stores con-

structed of brick or steel and concrete, or other fire-resisting material

where land value is at least 40% of the total fair market value and the

value of the buildings and improvements does not exceed 60% of the

tot,al fair market value 1%
Other commercial properties and other office buildings . . 2%
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Industrial buildings if constructed of brick or steel and concrete or

other fire-resisting material and at least 40% of the total fair market value
is land value ........... 2%

Industrial buildings if constructed of brick or steel and concrete or

other fire-resisting material and at least 40% of the total fair market
value is land value.......... 2%

Other industrial buildings ........ 3%
Apartments and hotels constructed of brick or steel and concrete or

other fire-resisting material ........ 2%
Residential properties, single or two-family houses .... 3%
On residential properties, however, with buildings less than five years old,

mortgages may be taken providing for a regular fixed plan of amortization

of the mortgage with the complete payment in a period not exceeding twenty-
five years.

Farms— On principal of mortgage supported by land value . -1%
On principal of mortgage supported by value of buildings

and improvements ....... 3%
Note: Each company must make a record of the proportion of each farm

mortgage based on land value and the proportion based on value of buildings and
improvements.

In making loans companies should take into account the after-life-time of

the buildings and improvements and make sure that the rate of amortization

will be faster than the rate of depreciation and obsolescence (as applied to

total value of land and buildings).

The above amounts are minimum amounts and larger amortization pay-
ments should be obtained if they appear needed. It is expected that com-
panies will exercise sound business judgment in the matter of amortization

requirements when authorizing loans regulated by this Act. Reduction in

principal of a mortgage below 60% of the fair market value is not to be
deemed cause for discontinuance of amortization. The maximum loan author-

ized by the Act is 66%% of the fair market value.

Edmund S. Cogswell,
First Deputy and Acting Com-
missioner of Insurance

Each company is requested to send me an acknowledgment of receipt of

above Schedule.
E. S. Cogswell

Note: This ruling applies to all classes of companies covered in Parts I and II of this report.

August 20, 1945

To All Fire, Marine, Casualty and Surety Companies
Transacting Business in the Commonwealth of Massachusetts:

Chapter 384 of the Acts of 1945 becomes effective on January 1, 1946 and
authorizes the extension of writing powers of fire, marine, casualty and surety

companies in four different categories:

1. Fire, marine, surety and casualty companies which have 11,000,000

surplus to policyholders are authorized to reinsure risks of all kinds wherever
located, except policies of life and endowment insurance and contracts for the

payment of annuities and pure endowments.
2. Fire, marine, surety and casualty companies which have a surplus to

policyholders of not less than $1,000,000 are authorized to insure risks of all

kinds outside of the United States except fife and endowment insurance and
contracts for the payment of annuities and pure endowments.

3. Fire, marine or liability companies which have a surplus of not less than

$400,000 are authorized to write full-coverage policies on motor vehicles or

aircraft.

4. Fire, marine, surety and casualty companies are authorized to insure

personal property, other than merchandise, for all I'isk coverage by the issuance

of a personal property floater policy.
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Those company managements intending to take advantage of the under-

writing powers authorized by this legislation should address Edmund S.

Cogswell, First Deputy Commissioner of Insurance, 100 Nashua Street,

Boston, setting forth the additional hnes of insurance to be underwritten. If

automobile casualty lines are to be written, the communication should be

received in this office not later than September 15th, 1945.

The company should specify the lines of insurance presently being trans-

acted, together with information concerning additional lines within the scope

of the underwriting authority possessed ; the amount of surplus to policyholders

according to the latest statement; and reference to the pertinent sections of

the charter and by-laws showing the authority for contemplated operations

or the laws of the domiciliary state which authorized the company to engage

in kinds of insurance set forth in Chapter 384, Acts of 1945, Commonwealth
of Massachusetts.

To expedite matters, we would suggest that each foreign company forward

a statement from the Insurance Commissioner of its home state advising that

the transaction of the additional hnes of insurance authorized by Chapter 384

of the Acts of 1945 will not conflict with the laws of the home state, the charter

of the by-laws of the company.
While it may not be a statutory or legal requirement in every case, the

Department believes the better procedure would be for each company, mutual
or stock, to obtain a vote of authorization from its poUcyholders or stock-

holders respectively, as the case may be, to take on these additional lines.

Fire and marine companies which propose to take on compulsory automo-
bile insurance are notified that they should join the Massachusetts Automobile
Rating and Accident Prevention Bureau, 89 Broad Street, Boston, Mass.
Further information regarding Bureau membership may be obtained upon
application to R. E. Hatfield, Manager. Under the Massachusetts Motor
Vehicle Liability Insurance Law, there are special types of data which must be
filed for rate-making purposes with the Bureau. Further details regarding

the Statistical Plan will be forwarded to these companies at a later date.

Each policy providing compulsory automobile liability insurance coverage

must conform to certain statutory provisions and policies must b3 filed with

the Insurance Department for approval. In the past, the Bureau has sub-

mitted a form of policy covering compulsory automobile liability insurance,

extra-territorial insurance, guest coverage insurance, and property damage
insurance. It is expected that a satisfactory policy form will be devised later,

after a conference with interested insurance companies and Bureau officials,

so that fire and theft coverage and collision coverage, if desired, may be issued

in one contract as well as liability and property damage coverage.

Because of the provisions of General Laws, Chapter 175, Ssction 22A, all

personal property floater forms must be submitted to this Department for

approval before they can be used in this Commonwealth. These forms should

be filed promptly, and in any event not later than thirty days prior to the date

the company expects to use them.
Any casualty companies now authorized to issue compulsory automobile

liability insurance policies which desire to add fire and theft coverage will

be required to file such policy forms with this Department for approval as the

statute provides. After the form has been agreed upon by the Bureau Officials

and representatives of the Insurance Department, companies will receive the

Basic Form from the Bureau.
In closing, we urge prompt action on the part of any company management

that desires to transact this form of business on the effective date, January 1,

1946.
Charles F. J. Harrington,

Commissioner of Insurance

Copy of Chapter 384 of the Acts of 1945 was enclosed with this ruling.

Note: This ruling applies to all classes of companies covered in Parts I and II of this report.
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September 6, 1945
To All Domestic Insurance Companies:

In Re: Extension of Authority of Domestic Insurance Companies to
Make Real Estate Loans Insured by the Federal Housing
Administrator.

Pursuant to the authority conferred upon the Commissioner of Insurance

by Chapter 359 of the Acts of 1939, permission is hereby granted to all domestic
insurance companies to make such loans secured by mortgages on real prop-

erty, within or without the Commonwealth, as are insured by the Federal

Housing Administrator, under the provisions of the National Housing Act,

or of any act or amendment thereof or in addition thereto, and to obtain such
insurance, for a period of one yeai from September 6, 1945.

Very truly yours,

Charles F. J. Harrington,
Commissioner of Insurance

Note: This ruling applies to all classes of companies covered in Parts I and II of this report.

September 11, 1945

To the Commissioners, Superintendents and
Directors of Insurance in the United States:

The enclosed circular letter has been directed to all companies transacting

business in this Commonwealth. This copy is being forwarded to you for your
information.

Chapter 384 of the Acts of 1945, referred to in the letter, follows the report

of the Industry Committee on Multiple Line Coverage which was received and
approved by the National Association of Insurance Commissioners.

As you undoubtedly know, several States already permit multiple line

underwriting by fire and casualty companies and four States, including Mas-
sachusetts, have amended their laws to permit multiple line underwriting in

response to the public demand.
We earnestly solicit your cooperation in the administration of this law inso-

far as it affects companies domiciled in your State.

Very truly yours,

Charles F. J. Harrington,
Commissioner of Insurance

Note: The Commissioner's ruling of August 20, 19^5, directed to all Fire, Marine,

Casualty and Surety Companies transacting business in the Commonwealth of Mas-
sachusetts was enclosed with the foregoing letter in the interest of comity between States

and for the additional reason that the cooperation of Commissioners of other States is

necessary in the administration of this law insofar as it affects companies domiciled

in other States.

September 20, 1945

To the Commissioners, Superintendents and
Directors of Insurance in the United States:

My attention has been called to the fact that a number of the States

have appointed committees or commissions to study the matter of revising

their insurance laws and that in other States the Commissioners of Insurance

will undoubtedly consider recommendations to be made to the next session

of the State Legislatures.

In view of the extensive work now being undertaken by the Industry and
the Committee on Federal Legislation, it occurs to us that you and other

interested persons in your State might profitably consider and receive the

benefit of the work being undertaken by the All-Industry Committee and the

Commissioners' Committee on Federal Legislation.

In May of this year, the Committee on Federal Legislation met in New York
with representatives of all branches of the industry and accepted a suggestion

that a committee be formed representative of all branches of the insurance

industry and that this connnittee immediately proceed to explore the problems
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arising from the enactment of Public Law 15 and the appUcation to the insur-

ance business of the Robinson-Patman Act, Clayton Act and the Federal

Trade Commission Act.

The All-Industry Committee is composed of some of the best legal minds
and some of the most experienced insurance executives in the insurance busi-

ness. That Committee held meetings in August, at which the problems flowing

from the application to the insurance business of the foregoing laws was ex-

plored in a broad, general way and sub-committees appointed to consider the

effect of each law and report back at a later meeting. Your Committee on
Federal Legislation expects to receive a report from the Industry Committee
on October 15, following which the Commissioners' Committee on Federal

Legislation will hold a meeting at a date to be announced. It is expected that

the reports of the Industry Committee and the Commissioners' Committee
on Federal Legislation will be available early in November.
We hope you will inform the interested persons in your State of the contents

of this communication and if you deem it advisable, suggest the consideration

of reports which we hope to place in your hands before any final decision is

reached in your State dealing with the revision of State laws.

Very truly yours,

Charles F. J. Harrington, Chairman
Committee on Federal Legislation,

National Association of Insurance
Commissioners.

Note : This letter was sent to the supervising insurance officer of each state by vote

of the Committee on Federal Legislation of the National Association of Insurance

Commissioners. It is called to the attention of your Honorable Body in order that you

may be apprised of the efforts being exerted to deal comprehensively with the problems

flowing from the South-Eastern Underwriters' decision and the enactment of United

States Public Law 15.

October 25, 1945

To All Stock Companies Transacting Business in Massachusetts:

We are forwarding herewith a copy of Chapter 609 of the Acts of 1945 which

incorporates into General Laws, Chapter 175, Section 50 definite authority

by which any domestic stock insurance company may by a proper vote make
provision for the transaction of business on a participating plan and which

prohibits anj'^ foreign stock insurance company to issue participating policies

in Massachusetts unless authorized to do so by its charter.

Companies which issue participating policies are required to make reason-

able classifications of such contracts in accordance with the classes of insur-

ance set forth in the provisions of the Clauses of Section 47 of General Laws,

Chapter 175. Each such company should notify this Department at once of

the dividend classifications it is presently using in Massachusetts including

information relative to the present rate of dividends.

Foreign companies which are issuing participating policies should, if neces-

sary, take immediate steps to have their charters amended in order to comply
with this Statute. Notification of any such change should be forwarded im-

mediately to First Deputy Commissioner Edmund S. Cogswell.

Very truly yours,

Charles F. J. Harrington,
Commissioner of Insurance

A copy of Chapter 609, of the Acts of 1945, accompanied this communication.

Note: This ruling applies to all classes of companies covered in Parts I and II of

this report.
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December 28, 1945
To Fire Companies Authorized to

Transact Business in Massachusetts:

Re: Annual Statements

Enclosed are two statement blanks furnished in accordance with Section 15,

Chapter 175 of the Geneial Laws of this Commonwealth, Section 25 of said

Chapter as amended bj^ Chapter 159 of the Acts of 1945 provides that your
annual statement, to be filed with the Commissioner of Insurance, 100 Nashua
Street, Boston, Massachusetts, on or before March 1, 1946, must be on this

blank or on an alternate form acceptable to him. An alternate form will be
acceptable to this Department provided it is modified to contain all special

requirements of Massachusetts and further provided that all phraseology
including the column headings and footnotes is identical with that shown on
the accompanying blanks.

Special Requirements for Massachusetts

These special requirements as they appear in the fire blanks are as follows

:

Stock Fire Blanks

Unauthorized reinsurance: Page 5, lines 32A and 32B.
Unauthorized reinsurance: Page 11, lines 70A and 70B.
Computation of Unearned Premium ReserA^e for Ocean Marine: Footnote

on page 7.

Reinsurance contracts: Page 8, Interrogatory 7A.
Underwriting and Investment Exhibit: Page 11, line 81.

Amortized values required: Schedule D, part 1, special footnote

Mutual Fire Blanks

Unauthorized reinsurance: Page 5, lines 29A and 29B.
Unauthorized reinsurance: Page 11, fines 68A and 68B.
Exhibit of Risks: Page 6, lines 1-13, Columns 1-7.

Page 7, Column 3, lines 1-18.

Computation of Unearned Premium Reserve for Ocean Marine: Footnote
on page 7.

Reinsurance contracts: Page 8, Interrogatory 14A.

Underwriting and Investment Exhibit: Page 11, line 79.

Amortized values required: Schedule D, Part 1, special footnote.

Statements on mutilated blanks are not acceptable. If the enclosed blank is

used for the statement, it must not be cut in order to combine it with printed

schedules. Such statements should be securely attached to the appropriate

pages or bound separately.

Mutual companies authorized to transact both assessable and non-assessable

business are required to file supplementary schedules showing premiums
written, losses paid and unpaid losses, separated as to assessable and non-

assessable. Such exhibits should be attached to pages 2, 3 and 5.

As long as any losses on assessable policies are outstanding on the company's
records, supplementary schedules showing this separation will be required.

Modifications

In view of conditions resulting from the war emergency, the following modi-
fications of the requirements of the annual statement blank will be accepted

for the business of the j^ear 1945:

1. On Schedule D, Part 3, the description of the redeemable options may be
omitted.

2. On Schedule B — Mortgage Loans — show individually. Mortgages which
exceed $100,000 or 1% of admitted assets December 31, preceding year,

whichever is smaller. AH others may be summarized.
3. On Schedule N— Bank Balances— show only balances at December 31.

4. On Schedule T — Exhibit of Premiums Written— show reinsurance

assumed and ceded without separation as to authorized and unauthorized

companies.
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5. On Schedule L— Salaries, etc. — the data may be omitted.
Any company desiring to report on the annual statement blanks as printed,

without taking advantage of these modifications, or any part thereof, may do
so.

Canadian and Other Foreign Assets

A supplementary statement should be furnished of all assets located in

Canada or payable in Canadian funds and of all liabilities payable out of such
assets which are reported in the annual statement. The excess of Canadian
assets over Canadian liabilities, if any, shall be discounted at 9.50% and the
discount shall be deducted under "Assets Not Admitted." Similar information
should be furnished regarding assets and UabiUties in any other foreign country.

Amortization of Bonds

Bonds are to be deemed ehgible for amortization in accordance with the
resolutions adopted by the National Association of Insurance Commissioners
in June, 1945, amended in December, 1945 and set forth in the Association
Book of Security Values published by the National Association of Insurance
Commissioners.

Accrued Interest

(a) Mortgage Loans: All interest due and accrued on mortgage loans should
be reported under non-ledger assets. Credit will be allowed for combined due
and accrued interest up to one year on only those mortgages on which no legal

steps have been taken to foreclose, or upon which no foreclosure is contem-
plated, or on which the combined due and accrued interest is less than three
years. The balance should be reported under "Deduct Assets Not Admitted"
with the description "Interest Due and Accrued on Mortgage Loans Not
Allowed."

(b) Bonds: No credit should be taken for accrued interest on adjustment
or income bonds, or on bonds valued at a "flat" market rate. On bonds with
contingent interest, the amount should be computed at the guaranteed rate
only.

Insured Mortgages

Credit will be allowed for amortized value on a five-year basis for the pre-
mium paid on a mortgage insured under the provisions of the National Housing
Act.

Penalty

The penalty provided by law for filing of an annual statement after March
1st is $100 per day. To avoid this penalty, each company should file its annual
statement in advance of March 1st.

Reinsurance

If credit is taken for reinsurance in companies qualifying under subdivision

(b). Section 20, Chapter 175 of the General Laws, a financial statement of

each such company, made upon the Convention form of blank, together with
all schedules (including a schedule of reinsurance) must be filed with the
Massachusetts Insurance Department on or before March 1, 1946, with a
statutory fee of $20 for auditing.

When credit is taken on Schedules E and F for reinsurance recoverable and
for reinsurance in force vvith pools or associations, a list of the member com-
panies of such association as of December 31, 1945, together with the per-

centages of their participation, should be filed with the annual statement.

Very truly yours,

Charles F. J. Harrington,
Commissioner of Insurance
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Companies Authorized to Transact Business in This Commonwealth
During 1945

The following company of the classes covered by this volume was authorized

to transact business in this Commonwealth during the year 1945:

Date of

Corporate Name Location Capital Authority

American Aviation &
General Insurance Company Reading, Pa. $500,000 October 18, 1945

Companies Withdrawn From the Commonwealth During 1945

The following company of the classes included in this volume ceased to have

authority to write business in this Commonwealth during 1945:

Corporate Name
Western Millers Mutual

Fire Insurance Company

Location

Kansas City, Mo.

Remarks

Ceased June 30, 1945

Changes in Corporate Name During the Year 1945

The corporate name of the Mill Owners Mutual Fire Insurance Company of

Iowa was changed to Mill Owners Mutual Fire Insurance Company on January 17.

1945.

Insurance Covering Fire and Allied Lines During 1945

Massachusetts Business for the Ten Years Beginning with 1936
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Exhibit of Assets and Liabilities of Domestic Companies in Ten Year Period
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APPENDIX A

INTERIM REPORT OF THE SUB-COMMITTEE ON FEDERAL
LEGISLATION OF THE EXECUTIVE COMMITTEE OF THE
NATIONAL ASSOCIATION OF INSURANCE COMMISSIONERS

On March 9, 1945, S. 340, the so-called insurance bill, became law when President

Roosevelt affixed his signature thereto. A copy of the new law is attached hereto

and marked Exhibit "A."
Following the preparation of the Commissioners' legislative proposal with its

attached memorandum of explanation in November, 1944, Commissioner Johnson,

by direction of the December, 1944 meeting of the National Association of Insur-

ance Commissioners proceeded to Washington accompanied by Commissioner
Harrington, Chairman of the Sub-Committee on Federal Legislation. A series of

conferences were held with members of Congress, the Attorney General and rep-

resentatives of the insurance business.

At that time the 78th Congress was drawing to a close. It was the consensus of

opinion that immediate legislative relief was required because existing state regu-

latory and taxing statutes were being questioned and in some respects challenged.

Believing that unanimity of opinion would produce legislation in the 78th Congress,

Commissioners Johnson and Harrington, acting for the Commissioners, consented

to a compromise draft of the Commissioners' legislative proposal, a copy of which
compromise is attached hereto and marked "Exhibit B." This measure was in-

troduced on the last day of the session by Senators McCarran and Ferguson. On
the same day Senators O'Mahoney and Hatch introduced another bill, a copy of

which is attached hereto and marked Exhibit "C." Neither of these measures was
acted upon before the termination of the 78th Congress. Commissioners Johnson
and Harrington in a letter to Senator O'Mahoney dated December 16, 1944 made
plain that the concession was made by the Commissioners for the sole purpose of

obtaining legislation during the 78th Congress (see Exhibit "D" attached hereto).

When the 79th Congress convened Commissioners Johnson and Harrington

returned to Washington. As a result of further conferences and because of the press

of time a new compromise measure was drafted which likewise departed in some
respects from the text of the original Commissioners' proposal. It was transmitted

by the Commissioners to the Honorable Pat McCarran, Chairman of the Judiciary

Committee of the Senate. A copy of the letter of transmittal signed by the inter-

ested parties on January 12, 1945 is attached hereto and marked Exhibit "E"
and the proposed bill is also attached hereto, marked Exhibit "F." Although their

names do not appear on the letter of transmittal the National Fraternal Congress

and the Accident and Health Underwriters Conference also endorsed the bill in

telegrams subsequently sent to Chairman McCarran. This bill was introduced by
Senators McCarran and Ferguson and became the original S. 340. It was amended
in committee and reported favorably by the committee on January 24, 1945 (see

Senate Report No. 20). The bill was thereafter amended on the floor (see Congres-

sional Record of Januarj'- 25, 1945).

Representative Walter introduced a companion measure in the House, known as

H. R. 1973. This bill was likewise amended in the House Judiciary Committee and
was favorably reported (see House Report No. 68). On motion of Representative

Walter, S. 340, which had been referred by the Senate to the House for concurrence,

was amended by striking out all of the bill following the enacting clause and sub-

stituting the subject matter of H. R. 1973 in heu thereof (see Congressional Record
of February 14, 1945).

Due to the difference in text the bills were referred to a conference committee

composed of Senators McCarran, Ferguson and O'Mahoney and Representatives

Sumners, Walter and Hancock. The conference committee report is dated February

22, 1945 and will be found as House Report No. 213. The conference committee

report was adopted by both Houses without debate in the House and with debate

in the Senate (see Congressional Records of February 26 and 27, 1945).

Comparison of the Various Bills

A comparison of the bill as it was finally enacted with the text of the original

Commissioner's proposal of November, 1944, as well as reference to the Congres-
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sional debates, establishes clearly that the Commissioners' draft was used as a
foundation for the bill. In drafting the bill Congress used almost verbatim those

portions of the Commissioners' proposal relating to the doctrine of Congressional
silence and the affirmative expression of the Congressional will in so far as they
affect state regulation and taxation. That phase of the Commissioners' proposal

constituted one of its major aspects and the incorporation of it in the bill as it

was finally adopted is most gratifying.

Likewise, the final draft specifically provides, as did the Commissioners' original

text, that the National Labor Relations Act and the Fair Labor Standards Act shall

apply to the insurance business.

Those portions of the bill coveiing the territories to which it is applicable and the
separability clause are identical with the text of the Commissioners' original

proposal.

In the Commissioners' deliberations preceding the drafting of the Commissioners'
legislative proposal and throughout all conferences preceding the enactment of the

bill the Commissioners were insistent that even though a moratorium on the appli-

cation of the anti-trust laws were to be granted, boj^cotting, coercion and intimida-

tion were to be barred forthwith. Provision was made to that effect in the Com-
missioners' original text and is embodied in the bill as it finally passed.

The Commissioners' original proposals as to a moratorium on the Sherman and
Clayton Acts were also embodied in the law as it was finally enacted with a varia-

tion as to the effective date.

So much for the respects in which the Commissioners' proposals were generallj'

adopted. We turn now to the respects in which the final product differed from the

proposals originallj'' advanced bj' the Commissioners.
The Commissioners' draft made no reference to the so-called Merchant Marine

Act of 1920. Congress provided that the bill should not affect that law.

The Commissioners asked for complete exemption from the Federal Trade
Commission Act. The final bill provides that after the expiration of the moratorium
the Federal Trade Commission Act shall be applicable to the business of insurance

"to the extent that such business is not regulated by state law." The expression

in quotation marks will be the subject of further comment elsewhere in this report.

The Commissioners also asked for outright exemption from the Robinson-
Patman Act. Congress has provided specifically that the Robinson-Patman Act
shall not apply to the insurance business up to January 1, 1948. We are uncertain

as to the applicabilitj^ of that act to the business of insurance after that date for the

following reason. Part of the Robinson-Patman Act (15 U.S.C.A.13-13a) is a

part of the ClajJ-ton Act (15 U.S.C.A. 12-27). Section 2-b of the bill provides that

after January 1, 1948 the Clayton Act shall be applicable to the business of insur-

ance "to the extent that such business is not regulated by state law." Section 3-a

of the statute provides that until January 1, 1948 the Robinson-Patman Act shall

not apply to the business of insurance or to acts in conduct thereof. The specific

mention of the Robinson-Patman Act in Section 3-a suggests, or at least it can be
so argued, that Congress intended that after January 1, 1948 that act should apph'
to the insurance business without limitation of any kind. On the contrary, the

provision in Section 2-b that the Clayton Act, of which part of the Robinson-
Patman Act is a part, shall be applicable to the business of insurance "to the extent

that such business is not regulated by state law," suggests that after January 1,

1948 the Robinson-Patman Act, or at least part of it, shall be in the same category
as the Federal Trade Commission Act.

This brings us to a consideration of the Sherman and Clayton Acts. In the Com-
missioners' original text it was provided that there should be a moratorium on the
Sherman and Clayton Acts until July 1, 1948. After that date the Sherman Act
was to apply to the insurance business but certain enumerated cooperative efforts,

set forth in Section 4-b of the Commissioners' proposal, were to be exempted there-

from. The first exemption applied to concerted action in the field of rate making
and contemplated state supervision. In the bill finally adopted by Congress the
specific activities enumerated in the Commissioners' proposal were omitted and in

lieu thereof Congress provided that the Sherman Act, the Clayton Act and the

Federal Trade Commission Act should all be applicable to the business of insur-

ance "to the extent that such business is not regulated by the state law." In short.
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a general provision was substituted for the specific language employed by the

Commissioners.
The exact meaning of the expression, "to the extent that such business is not

regulated by state law," has been the subject of discussion in the Sub-Committee.

The debate in the United States Senate following the report of the conference com-

mittee indicated differences of opinion as to the effect of the language quoted.

Some Senators felt that this language gave those states which enacted legislation

on the subject the right to modify and even eUminate the applieabiUty of the Sher-

man and Clayton and Federal Trade Commission Acts to the business of insurance

depending upon the extent of the state legislation enacted. Indeed, it was suggested

that this language permitted the states to adopt ineffective legislation or, as one

Senator puts it, "to go through the form of regulation merely in order to put insur-

ance companies within that state on an island of safety from Congressional regula-

tion." It was argued that the states would not abuse the privilege thus conferred

upon them and that if by any chance they did. Congress could immediately pass

additional corrective legislation. On the contrary, it was asserted that the legisla-

tion did not contemplate ineffective state regulation. This reasoning was based

upon the premise that the word "regulated" as used in the quoted language had a

very definite meaning and contemplated not mere permissive action uncontrolled

by state authorities but aflarmative, effective regulation of the type described by

the President in his letter of January 2, 1945 to Senator Radcliffe and emphasized

in the President's memorandum made public at the time he signed the bill.

The decision of the United States Supreme Court in the South-Eastern Under-

writers case confronted Congress, the State Legislatures and the Insurance Com-
missioners with a problem— the task of preserving state regulation and at the

same time not emasculating the federal anti-trust laws. The final product does

not go as far in some respects as the Commissioners had hoped and goes farther in

others, a situation which frequently occurs when compromises must be made. It

is apparent, however, that a sincere effort was made to reconcile conflicting views

as to the best manner of regulating the insurance business in the public interest.

In so far as this Sub-Committee is concerned our position is clear. We believe

in state regulation and this bill recognizes that principle. Under this bill effective

state regulation is required if state regulation is to be preserved. The bill presents

a challenge to the states. We believe the states can meet that challenge. We re-

state the fundamental principle to which we have consistently adhered, namely,

that the states are under an obligation to provide effective state regulation. Those

states whose statutes are deficient in that respect should immediately address

themselves to the task of securing appropriate legislation designed to meet this

new development.
Respectfully submitted,

Charles F. J. Harrington, Chairman
Newell R. Johnson
James M. McCormack
Edward L. Scheufler
Robert E. Dineen
J. Edwin Larson

New York, N. Y.
March 10, 1945

EXHIBIT "A"
S. 340

SEVENTY-NINTH CONGRESS OF THE UNITED STATES OF AMERICA;
AT THE FIRST SESSION

Begun and held at the City of Washington on Wednesday, the third day of January,

one thousand nine hundred and forty-five

AN ACT
To express the intent of the Congress with reference to the

regulation of the business of insurance.
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Be it enacted by the Senate and House of Representatives of the United States

of America in Congress assembled, That the Congress hereby declares that the

continued regulation and taxation by the several States of the business of insurance

is in the public interest, and that silence on the part of the Congress shall not be
construed to impose any barrier to the regulation or taxation of such business by
the several States.

Sec. 2. (a) The business of insurance, and every person engaged therein, shall

be subject to the laws of the several States which relate to the regulation or taxa-

tion of such business.

(b) No Act of Congress shall be construed to invalidate, impair, or supersede any
law enacted by any State for the purpose of regulating the business of insurance,

or which imposes a fee or tax upon such business, unless such Act specifically re-

lates to the business of insurance: Provided, That after January 1, 1948, the Act
of July 2, 1890, as amended, known as the Sherman Act, and the Act of October 15,

1914, as amended, known as the Clayton Act, and the Act of September 26, 1914,

known as the Federal Trade Commission Act, as amended, shall be appUcable to

the business of insurance to the extent that such business is not regulated by State

law.

Sec. 3. (a) Until January 1, 1948, the Act of July 2, 1890, as amended, known
as the Sherman Act, and the Act of October 15, 1914, as amended, known as the

Clayton Act, and the Act of September 26, 1914, known as the Federal Trade Com-
mission Act, as amended, and the Act of June 19, 1936, known as the Robinson-
Patman Anti-discrimination Act, shall not apply to the business of insurance or

to acts in the conduct thereof.

(b) Nothing contained in this Act shall render the said Sherman Act inapplicable

to any agreement to boycott, coerce, or intimidate, or act of boycott, coercion, or

intimidation.

Sec. 4. Nothing contained in this Act shall be construed to affect in any manner
the application to the business of insurance of the Act of July 5, 1935, as amended,
known as the National Labor Relations Act, or the Act of June 25, 1938, as amended,
known as the Fair Labor Standards Act of 1938, or the Act of June 5, 1920, known
as the Merchant Marine Act, 1920.

Sec. 5. As used in this Act, the term "State" includes the several States, Alaska,

Hawaii, Puerto Rico, and the District of Columbia.

Sec. 6. If any provision of this Act, or the application of such provision to any
person or circumstances, shall be held invalid, the remainder of the Act, and the

application of such provision to persons or circumstances other than those as to

which it is held invalid, shall not be affected.

EXHIBIT "B"
78th Congress
2d Session H. R. 3270

IN THE SENATE OF THE UNITED STATES
December 18 (legislative day, November 21), 1944

Ordered to lie on the table and to be printed

AMENDMENT
(In the Nature of a Substitute)

Intended to be proposed by Mr. McCarran and Mr. Ferguson to the bill (H. R.

3270) to affirm the intent of the Congress that the regulation of the business of

insurance remain within the control of the several States and that the Acts of

July 2, 1890, and October 15, 1914, as amended, be not appUcable to that business,

viz: Strike out all after the enacting clause and insert in lieu thereof the following:

That the Congress hereby declares that the continued regulation and taxation

by the several States of the business of insurance is in the public interest, and that

silence on the part of the Congress shall not be construed to impose any barrier

to the regulation or taxation of such business by the several States,

12-18-44—

A
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Sec. 2. (a) The business of insurance, and every person engaged therein, shall

be subject to the laws of the several States which relate to the regulation or taxa-

tion of such business.

(b) No Act of Congress shall be construed to invalidate, impair, or supersede any
law enacted by any State for the purpose of regulating the business of insurance,

or which imposes a fee or tax upon such business, unless such Act specifically so

provides.

Sec. 3. Nothing contained in the Federal Trade Commission Act, as amended,

or the Act of June 19, 1936 known as the Robinson-Patman Anti-Discrimination

Act, shall apply to the business of insurance or to acts in the conduct of that

business.

Sec. 4. (a) Until July 1, 1948, the Act of July 2, 1890, as amended, known as

the Sherman Act, and the Act of October 15, 1914, as amended, known as the

Clayton Act, shall not apply to the business of insurance, or to acts in the con-

duct of such business.

(b) Nothing contained in this section shall render the said Sherman Act inappli-

cable to any act of boycott, coercion, or intimidation.

Sec. 5. Nothing contained in this Act shall be construed to affect in any manner
the application of the business of insurance of the National Labor Relations Act,

as amended, or the Fair Labor Standards Act of 1938, as amended.

Sec. 6. As used in this Act, the term "State" includes the several States, Alaska,

Hawaii, Puerto Rico, and the District of Columbia.

Sec. 7. If any provision of this Act, or the application of such provision to any

person or circumstances, shall be held invalid, the remainder of the Act, and the

application of such provision to persons or circumstances other than those as to

which it is held invalid, shall not be affected thereby.

78th Congress

2d Session

'EXHIBIT C"

H. R. 3270

IN THE SENATE OF THE UNITED STATES
December 18 (legislative daj', November 21), 1944

Ordered to lie on the table and to be printed

AMENDMENT
Intended to be proposed by Mr. O'Mahouey (for himself and Mr. Hatch) to

the bill (H. R. 3270) to affirm the intent of the Congress that the regulation of the

business of insurance remain within the control of the several States and that the

Acts of July 2, 1890, and October 15, 1914, as amended, be not appHcable to that

business, viz: Strike out all after the enacting clause and insert in lieu thereof the

following

:

That the Congress hereby declares that the continued regulation and taxation

by the several States of the business of insurance is in the public interest, and that

silence on the part of Congress shall not be construed to impose any barrier to the

regulation or taxation of such business by the several States.

Sec. 2. (a) The business of insurance, and every person engaged therein, shall

be subject to the laws of the several States, which relate to the regulation or taxa-

tion of such business.

(b) No Act of Congress shall be construed to invalidate, impair, or supersede any

law enacted by any State for the purpose of regulating the business of insurance,

or which imposes a fee or tax upon such business, unless such Act specifically so

provides.

Sec. 3. Nothing contained in the Federal Trade Commission Act, as amended,

or the Act of June 19, 1936, known as the Robinson-Patman Anti-Discrimination

Act, shall apply to the business of insurance or to acts in the conduct of that

business.
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Sec. 4. (a) For the purposes of enabling the several States to adjust State laws

to the provisions of this Act, of the Constitution of the United States, of the Act
of July 2, 1890, as amended, known as the Sherman Act, and the Act of October

15, 1914, known as the Clayton Act, until March 1, 1946, the said Sherman and
Clayton Acts shall not apply to the business of insurance, or to acts in the conduct
of such business.

(b) Nothing contained in this section shall render the said Sherman Act appli-

cable to any act of boycott, coercion, or intimidation.

Sec. 5. Nothing contained in this Act shall be construed to affect in any manner
the application to the business of insurance of the National Labor Relations Act,

as amended, or the Fair Labor Standards Act of 1938, as amended.
Sec. 6. As used in this Act, the term "State" includes the several States, Alaska,

Hawaii, Puerto Rico, and the District of Columbia.
Sec. 7. If any provision of this Act, or the application of such provision to any

person or circumstances, shall be held invalid, the remainder of the Act, and the

application of such provision to persons or circumstances other than those as to

which it is held invalid, shall not be affected thereby.

EXHIBIT "D'

NATIONAL ASSOCIATION OF INSURANCE COMMISSIONERS

Washington, D. C.
December 16, 1944

The Honorable Joseph C. O'Mahoney
232 Senate Office Bldg.

Washington, D. C.

My dear Senator:

Following our conversation and at your request, we are writing this letter to

indicate the position of the National Association of Insurance Commissioners
regarding federal insurance legislation.

In doing so, we wish to express the appreciation of the N.A.I.C. for the time
you and other Senators have given us and your most cooperative effort and courtesy.

We hoped, of course, to see Congress adopt the program submitted by the

N.A.I.C. which was overwhelmingly adopted by the insurance commissioners in

New York December 4, 1944, and subscribed to by the major portion of the in-

surance industry.

Later, reliable information indicated that unless the entire insurance industry

was in complete accord with this program, no legislation could be passed at this

session of Congress. Because of the dire necessity for legislation at this session and
to obtain complete unanimity, we consented to modification of our program. Our
consent to the changes suggested was based on representation made that con-

troversy would be avoided and that there would be concurrence on the part of

Congress and the Department of Justice.

It was later determined that our program as modified was not acceptable to you
and others vitally interested. Again, in an attempt to obtain complete accord with
all interested parties, the enclosed text of proposed legislation, which we had reason

to believe was acceptable to parties that could not agree to the modified commis-
sioners' program, was submitted to the insurance industry for consideration. Un-
fortunately, we could not obtain complete accord of the business, inasmuch as the

changes were not acceptable to some.
For the sole purpose of obtaining insurance legislation during this session,

which we feel is most essential in the public interest, we urge passage of an Act
to conform with the enclosed proposed text, amended if possible, to provide a
longer moratorium.

It is our understanding that negotiations within the insurance industry are still
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in progress to produce unanimous support for the enclosed proposed text, and have
assurance that at this time the major portion of the industry is in complete accord.

Respectfully,

National Association of
Insurance Commissioners

Newell R. Johnson, President
Charles F. J. Harrington, Chairman

N.A.I.C. Federal Legislation Committee
cc: Hon. Pat McCarran

Hon. Lister Hill

Hon. Alben Barkeley
Hon. Francis Biddle
Hon. Wallace A. White, Jr.

Hon. Kenneth Wherry
Hon. Sinclair Weeks
Hon. Homer Ferguson
Hon. Joseph Ball

EXHIBIT "E"
Washington, D. C.
January 12, 1945

Honorable Pat McCarran, Chairman
Committee on the Judiciary of the Senate
The Capitol
Washington, D. C.

Dear Senator:

There is submitted herewith a form of bill, which the undersigned respectfully
request be favorably considered and reported by the Committee on the Judiciary
of the Senate.

Honorable Newell Johnson, President of the National Association of Insurance
Commissioners, and Honorable Charles F. J. Harrington, Chairman of the Sub-
Committee on Federal Legislation of such Association, have been requested by
the undersigned to present this letter and legislative proposal and are authorized
to speak on our behalf with respect thereto.

Respectfully submitted,

AMERICAN LIFE CONVENTION
By Robert L. Hogg

Robert L. Hogg

AMERICAN MUTUAL ALLIANCE
By A. V. Gruhn

A. V. Gruhn, General Manager

ASSOCIATION OF CASUALTY AND SURETY
EXECUTIVES
By Ray Murphy

Ray Murphy, General Counsel

INLAND MARINE UNDERWRITERS ASSOCIATION
By J^JIerd

J. V. Herd

NATIONAL ASSOCIATION OF INSURANCE AGENTS
By W. Ray Thomas

W. Ray Thomas, President

NATIONAL ASSOCIATION OF MUTUAL INS. AGENTS
By Philip L. Baldwin

Philip L. Baldwin, Exec. Secretary
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Edward L. Williams

Edward L. Williams, on behalf of

NATIONAL BOARD OF FIRE UNDERWRITERS,
INSURANCE EXECUTIVES ASSOCIATION

NATIONAL ASSOCIATION OF INSURANCE
BROKERS, INC.

,
By Harry E. Moore per WRT

Harry E. Moore

THE NATIONAL ASSOCIATION OF CASUALTY
AND SURETY AGENTS
By John E. O'Neil per WRT

John E, O'Neil

EXHIBIT "F"

IN THE SENATE OF THE UNITED STATES

A BILL

To EXPRESS THE INTENT OF THE CONGRESS WITH REFERENCE TO THE REGULATION
OF THE BUSINESS OF INSURANCE.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That the Congress hereby declares that the con-

tinued regulation and taxation by the several States of the business of insurance

is in the public interest, and that silence on the part of the Congress shall not be
construed to impose any barrier to the regulation or taxation of such business by
the several States.

Sec. 2. (a) The business of insurance, and every person engaged therein, shall be
subject to the laws of the several States, which relate to the regulation or taxation

of such business.

(b) No Act of Congress shall be construed to invalidate, impair or supersede any
law enacted by any State for the purpose of regulating the business of insurance, or
which imposes a fee or tax upon such business, unless such Act specifically so

provides.

Sec. 3. Nothing contained in the Act of September 26, 1914, known as the Federal
Trade Commission Act, as amended, or the Act of June 19, 1936, known as the
Robinson-Patman Anti-Discrimination Act, shall apply to the business of insurance
or to acts in the conduct of that business.

Sec. 4. (a) For the purpose of enabling adjustments to be made and legislation

to be adopted by the several States and Congress, until June 1, 1947, the Act of

July 2, 1890, as amended, known as the Sherman Act, shall not apply to the busi-

ness of insurance, or to acts in the conduct of such business and until January 1,

1948, the Act of October 15, 1914, as amended, known as the Clayton Act, shall

not apply to such business or to acts in the conduct thereof.

(b) Nothing contained in this section shall render the said Sherman Act inappli-

cable to any act of boycott, coercion or intimidation.

Sec. 5. Nothing contained in this Act shall be construed to affect in any manner
the application to the business of insurance of the Act of July 5, 1935, as amended,
known as the National Labor Relations Act, or the Act of June 25, 1938, as amended,
known as the Fair Labor Standards Act of 1938.

Sec. 6. As used in this Act, the term "State" includes the several States, Alaska,
Hawaii, Puerto Rico, and the District of Columbia.

Sec. 7. If any provision of this Act, or the application of such provision to any
person or circumstances, shall be held invalid, the remainder of the Act, and the
application of such provision to persons or circumstances other than those as to

which it is held invalid, shall not be affected.
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TEXT OF PRESIDENT ROOSEVELT'S STATEMENT
ACCOMPANYING HIS SIGNATURE OF INSURANCE BILL ON

MARCH 9, 1945

"I have givenmy approval to S. 340, the insurance bill, which passed the Congress
last week. This bill grants the insurance business a moratorium from the applica-

tion of the anti-trust laws and certain related statutes, except for agreements to
boycott, coercion or intimidation, or acts of boycott, coercion, or intimidation,

until January 1, 1948. The purpose of this moratorium period is to permit the

States to make necessary readjustments in their laws with respect to insurance in

order to bring them into conformity with the decision of the Supreme Court in the
South-Eastern Underwriters Association case. After the moratorium period, the
anti-trust laws and certain related statutes will be applicable in full force and effect

to the business of insurance except to the extent that the States have assumed
the responsibility, and are effectively performing that responsibility, for the
regulation of whatever aspect of the insurance business may be involved. It is

clear from the legislative history and the language of this act, that the Congress
intended no grant of immunity for monopoly or for boycott, coercion or intimida-

tion. Congress did not intend to permit private rate fixing, which the Anti-Trust
Act forbids, but was willing to permit actual regulation of rates by affirmative

action of the States.

"The bill is eminently fair to the States. It provides an opportunity for the

orderly correction of abuses which have existed in the insurance business and pre-

serves the right of the States to regulate in a manner consonant with the Supreme
Court's interpretation of the anti-trust laws."
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APPENDIX B

REPORT OF THE COMMITTEE ON RATES AND RATING
ORGANIZATIONS

December 5, 1945

On Saturday, December 1, 1945, the drafting sub-committee submitted to the

committee the suggested Fire and Marine rating bill, the Casualty and Surety

rating bill and the supporting memorandum and copies thereof were released

to the public and are attached hereto.

Subsequent to the four-day informal hearing of the drafting committee at

New York on November 14-17, 1945, the drafting committee was asked to consider

a memorandum submitted bj'- a group of independent insurers dealing with the

time of approval of rate filings. We shall not set forth in detail the contentions

advanced in this memorandum. Suffice to say it was contended in general that the

Civil Aeronautics Act of 1938 and the Shipping Act of 1916 furnished congressional

precedents for the principles of subsequent disapproval of rates made in concert.

It was also contended that the action of the House committee on Interstate and
Foreign Commerce on November 16 in reporting favorably on H.R. 2536, the

Bulwinkle Bill furnished another precedent although it was conceded that the

Bulwinkle Bill had not yet passed either the House or the Senate and had not be-

come law. It should be observed that the Bulwinkle Bill attempts to legafize the

procedure which has been followed in the field of rail rate-making for many years.

It places the rating organizations under the jurisdiction of the Commission as

well as the rates made by such rating organizations. Under the bill, those who
obtain approval from the Commission of their organizational agreements will not

be liable to prosecution under the Anti-Trust laws.

For clarity we add that throughout this report we have repeatedly referred to

the Interstate Commerce Commission's regulation of rail rates. This was done as

a matter of convenience only and the committee did not overlook the fact that the

jurisdiction of the Interstate Commerce Commission extends to other types of

carriers as well.

The committee feels that these instances of Federal action did not alter the basic

conclusion reached by the Committee on Rates and Rating Organizations at the

Chicago meeting on October 27-31, 1945, and pursuant to which the drafting

committee prepared prior approval bills. A copy of the report of the Chicago
meeting is attached hereto.

The Civil Aeronautics Act pro\ndes a partial exemption from the Anti-trust

laws for rates made in concert by air carriers. Such agreements must be filed with

the Civil Aeronautics Board and the statute provides that any person affected

by any such order shall be relieved from the operations of the Anti-Trust laws

insofar as may be necessary to enable such person to do anything authorized,

approved or required by such Board. Upon inquiry to the Civil Aeronautics Board
this committee learned that the board has construed this provision to mean that

should any carrier act under such a contract without first securing approval of the

board and it thereafter develops that the agreement was found to be adverse to the

public interest, the provisions of the Anti-Trust laws apply; consequently the prac-

tice has developed upon the part of those carriers making joint rates to secure

approval before attempting to act thereunder. Prior approval of the board is not
required on rates made by companies acting individually. However, recently a

practice has developed upon the part of some air earners of seeking informal ap-

proval of the board on individual rates before they take effect. The Civil Aero-
nautics Act, therefore, is a very doubtful precedent for the theory of subsequent
disapproval of rates made in concert in the aviation field.

The committee also examined the Bulwinkle Bill, the report of the committee
on Interstate and Foreign Commerce of the House numbered 1212 and dated
November 16, 1945, and the transcript of the hearings before the sub-committee
of the Committee on Interstate and Foreign Commerce of the House of Repre-
sentatives which took place between October 9, and 22, 1945. These documents
were most illuminating not only on the Bulwinkle Bill but oa the Shipping Act
of 1916.
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The transcript of the hearings made clear the procedure followed in connection

with joint freight rates of rail carriers. It may be summarized as follows: A group
of carriers in a given area form a rating association which promulgate rates. These
rates are filed with the Interstate Commerce Commission. They must remain on
file at least 30 days before they take effect unless the commission suspends their

application or shortens the period within which they may take effect. The com-
mission has the power at any time to examine the fifing to determine if it meets
the statutory standards. Upon this premise, it has been argued that this pro-

cedure constitutes a so-called subsequent disapproval but this reference to the law
overlooks entirely the practice followed by the rating organizations and the shippers.

They use the so-called shipper-carrier conference plan. Under this plan if a shipper

seeks a change in rate a hearing is held. Notice of the hearing is pubficized and all

are allowed to express their views publicly. No filing is submitted to the Interstate

Commerce Commission until this procedure has been observed. Shippers appearing

before the Congressional sub-committee emphasized the full opportunity for hear-

ing before any change was made. We shall quote two excerpts from the evidence

made by shippers-representatives of the public.

"To the average businessman it would seem that a system which permits

and requires the consideration of all facts and the hearing of all interested

parties prior to the establishment of any change is far superior to one that

would permit secret rate-making cut-throat competition, and cause confusion

and disorder.

There would appear to be no more reason for the establishment of rates,

rules, or regulations without first considering all the facts and hearing all

interested parties than there would be for Congress to enact legislation in

a similar manner." (From page 259 of the transcript.)

"Organizations known as rate bureaus were established as the meeting
ground for shippers and carriers where proposed rate changes are thoroughly

discussed before they are published.
* * * they (Rate Bureaus) constitute the forum where carriers and shippers

discuss rate problems and controversies hejore rate changes are made." (Page

264 of the transcript.)

"Indeed it was pointed out that shippers looked to the Commission as 'The

court of last resort whenever conflicts between shippers or between shippers

and carriers are not settled through the voluntary machinery of the rate and
tariff bureaus.' " (Page 267 of the transcript.)

Thus it will be seen that under the procedure followed in the field of railroad

rate making subject to the jurisdiction of the Commission, a practice equivalent

to so-called prior approval, has been in existence for many years.

The transcript also contains a statement by the President of one of America's

largest steamship lines that a somewhat similar conference practice has been fol-

lowed for many years under the Shipping Act of 1916. (Pages 367-368.)

The Committee deems it appropriate that attention be called to the District of

Columbia Fire Insurance Rating Law enacted by Congress in 1944, which speci-

fically provides that no fire insurance rate in the District of Columbia shall become
effective or be charged until it shall have been first filed and approved by the Super-

intendent.

This is a direct congressional precedent squarely in point.

This brings us to the development at the meeting of the Committee at Grand
Rapids on December 4, 1945. At that meeting, representatives of the casualty

and surety companies presented their views on the proposed casualty and surety

rating bill, and representatives of fire and marine companies did fikewise on the

fire and marine rating bill. Certain objections to the bills were raised. In one

category were the following: (1) The Statutory standards (F. & M. bill, Sec. 3, b;

C. & S. bill. Sec. 3, Par. A, Sub-Sec. 4). (2) The standards for the ficensing of

rating bureaus (F. & M. Bill, Sec. 5a; C. & S. bill, Sec. 5a). (3) The reporting of

expense experience (F. & M. bill, Sec. 9; C. & S. bill. Sec. 9), and (4) The Provision

for Judicial Review (F. & M. bill. Sec. 12c; C. & S. bill. Sec. 12c). In another

category were objections of a minor or editorial character.



Part I lix

A stenographic transcript of the meeting of the committee was made, but this

transcript will not be available until after the meeting of the Association. Con-
-sequently, the committee instructed the drafting sub-committee to reconvene within

a reasonable time after the transcript is ready. At that time the drafting sub-

committee is authorized to make the necessary minor and editorial changes and
the completed bills will be sent to the membership of the Association. In order to

make the bills as nearly complete as possible, the committee passed upon the

objections specifically enumerated above in an executive session held immediately
after the termination of the meeting of the committee. After careful consideration

the committee decided to adhere to the decision of the drafting sub-committee as

to these specific items.

Committees in the industry are still attempting to compose some of their dif-

ferences of opinion on both Fire and Marine rating bills and Casualty and Surety
rating bills. Under ordinary circumstances this committee might have been dis-

posed to still further delay the submission of proposed rating bills to the Associa-

tion in the hope that agreement might be reached. There are, however, legislatures

meeting early in 1946 and which will not reconvene until 1948. Consequently, the

committee felt it necessary to furnish drafts which could be used as a guide in

those legislatures at this time.

The great majority of legislatures will not meet, however, until 1947. This
committee intends to continue its research and will, of course, consider any ideas

or material developed by the industry or the insurance buying public. The Com-
mittee makes no claim that the proposed bills represent the ultimate or last word
in rating bills. It is recognized that the science of rate regulation is a progressive

one and that changes in thinking will occur as our experience and stock of knowl-
edge increase.

For those states which subscribe to the principles set forth in these bills the

committee recommends the use of the bills as legislative guides.

Charles F. J. Harrington, Chairman
Massachusetts

Robert E. Dineen, New York

Newell R. Johnson, Minnesota

J. Edwin Larson, Florida

James M. McCormack, Tennessee

Seth B. Thompson, Oregon

MEMORANDUM
CASUALTY AND SURETY RATING BILL

FIRE AND INLAND MARINE RATING BILL

The attached bills were prepared by the Drafting Committee of the Committee
on Rates and Rating Organizations of the National Association of Insurance
Commissioners. The membership of the Committee on Rates and Rating Organ-
izations is identical with the Committee on Federal Legislation of the National
Association of Insurance Commissioners. Following the decision of the United
States Supreme Court in the SEUA case on June 5, 1944, the Committee on Federal
Legislation conducted a series of hearings and in conjunction with interested

industry groups prepared the legislative text of the National Association of

Insurance Commissioner's proposal to Congress, which was used by Congress as

the basis for U. S. Public Law 15— the insurance moratorium bill, which took
effect on March 9, 1945. A copy of that Act is attached hereto.

Following the enactment of U. S. Public Law 15, the Committee reconvened at

New York in May, 1945, at which time an All Industry Committee was formed.
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This committee, representing every branch of the business, undertook to study
the application to the business of insurance of the Sherman, Clayton, Robinson-
Patman and Federal Trade Commission Acts in the light of U. S. Public Law 15.

Briefs were prepared by most of the interested groups and were exchanged with

each other. They were also submitted to the Federal Legislation Committee of

the National Association of Insurance Commissioners, whose representatives ap-

peared at the various meetings. In addition to these efforts, groups of stock and
mutual fire, casualty and surety companies, including both bureau and independent
companies, met and submitted to the Drafting Committee their concepts of rating

bills. The Drafting Committee also had the benefit of rating laws already enacted

by the various States, as well as the experience of some of the committee members
in administering various rating laws in their own States. The Committee on Rates
and Rating Organizations and the Committee on Federal Legislation held a joint

six-day hearing in Chicago on October 27-31 and November 1, 1945 on the rating

problem, both interstate and state, and the Drafting Committee held a four-day

informal hearing at New York on November 14-17, 1945.

In the preparation of these bills, the Committee proceeded upon certain assump-
tions :

(1) That under the SEUA decision, insurance is now commerce and hence is

subject to Congressional regulation at any time.

(2) That as a valid exercise of the police power, States may enact rate regulatory

laws designed to protect both the companies and the pubhc. This presupposes

that such laws contain the customary standards; namely, that rates shall not be

excessive, inadequate or unfairly discriminatory.

(3) That under U. S. Public Law 15, action in concert by companies in rate making
is not a violation of the Federal Anti-Trust Laws, provided the States regulate

the activities of such price-fixing combinations.

Attached hereto is the report of the House Committee on the Judiciary, No. 143,

dated February 13, 1945. It will be noted from this report and from the bill itself

that it is the intent of the Congress that the States shall continue to regulate and
tax the insurance business, but it will also be noted that Congress made no attempt

to grant the States unlimited authority in the insurance regulatory field; on the

contrary, it specifically provided that the Federal Acts to which reference has

already been made shall continue to apply to the insurance business after the

expiration of the moratorium "to the extent that such business is not regulated

by State law." The report of the House Committee is replete with references to

the proposition that while Congress was willing to have the States continue to

regulate the insurance business, more adequate regulation was expected.

Attention is directed to the following excerpt from the report of the House
Judiciary Committee:

"Nothing in this bill is to be so construed as indicating it to be the intent

or desire of Congress to require or encourage the several States to enact legis-

lation that would make it compulsory for any insurance company to become
a member of rating bureaus or charge uniform rates. It is the opinion of

Congress that competitive rates on a sound financial basis are in the public

interest."

The Drafting Committee recognized that the Congressional Conference Com-
mittee, which considered the bill after the report of the House Committee was
made, made additional changes in the bill. We refer to the fact that as the bill

was passed. Congress included the Federal Trade Commission Act in the same
category as the Sherman and Clayton Acts, and in language which is somewhat
uncertain did the same thing to the Robinson-Patman Act, or, strictly speaking,

to part of the Robinson-Patman Act, which happens to be a part of the Clayton

Act.

Attached hereto is the statement made by the late President Roosevelt when
he signed the bill. It will be noted that while the President emphasized that the

States should continue to regulate the insurance business he, like the House Com-
mittee, pointed out that there was an obligation upon the part of the States to

provide affirmative, effective regulation.
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In preparing these proposed bills, the Drafting Committee gave full weight to all

of these factors. Throughout its work the Drafting Committee made every effort

to prepare bills which would (1) give the insurance business the necessary flexibility,

(2) allow it to expand and develop, (3) preserve the right for companies to operate

in concert or individually as they prefer, (4) provide adequate supervision over the

operation of Rating Bureaus without unduly hampering their activities, (5) make
efficient administration possible, (6) provide standards acceptable to both Congress
and the States, and above all (7) furnish protection to both the companies and
public alike.

Nov. 17, 1945
Sec. 1. Purpose of Act

The purpose clause in the proposed bills is self-explanatory. It was employed to

make abundantly plain that there should be ample room for initiative in the

development of new ideas in the insurance business under rate regulatory statutes,

and that while companies had the privilege of following the patterns set by others,

they were by no means obligated to do so and had complete freedom to make
patterns of their own within the framework of the law.

Sec. 2. Scope of Act
This section is in the main self-explanatory.

It should be emphasized, however, that this Act in its present form contemplates
that the regulation of fire, theft and collision rates on automobiles shall be covered
by this Act as well as rates on bodily injury and property damage liability insurance.

Accident and health insurance was excluded because it ofifers certain problems
now in the process of solution but not completely solved at this time, a fact to

which reference was made in footnote (3) to this section.

Aviation insurance has been excluded not because it is incapable of regulation

at the state level but because, relatively speaking, the business is still in its infancj'^

and many problems peculiar to it yet remain to be decided.

Reinsurance has been excluded because by its very nature it does not lend itself

to rate regulation.

Sec. 3. Making of Rates
In every rate regulatory law the standards upon which rates are based should

be set forth with clarity for the benefit of the companies, the public and the adminis-
trators alike. The standards set forth correspond generally to those found in exist-

ing rating laws throughout the country. It should be observed that the standards
are general rather than detailed and are specially designed to lend themselves to

flexibility in their administration and the development of insurance coverages in

the public interest.

Attention is specially directed to subsection (b) of this section which was incor-

porated in the Act for the specific purpose of insuring independence to insurance
companies operating under this Act whether acting singly or in concert.

Sec. 4. Filing of Rates and Rating Information; Approval
The basic purpose of this section is to require every insurance company to file

its rates with the commissioner and to provide that such rates must be approved
before they can be used.

After an extended hearing in Chicago on October 29, 30, 31 and November 1,

the Committee on Rates and Rating Organizations of the National Association of

Insurance Commissioners unanimously voted for the principle of advance approval
in a rating bill and instructed the sub-committee to prepare a bill incorporating
that principle. This section carries out that instruction. There were some differ-

ences of opinion in the committee as to the legal necessity for advance approval
but the committee felt that uncertainty as to the effectiveness of the law would
be markedly lessened, if not eliminated, by the use of advance approval. Practical

considerations as well as the public interest also entered into the decision. For
instance, it was pointed out that most transactions in the insurance business lend
themselves readily to advance approval. It was recognized that there are some
lines of the business which do not lend themselves to that treatment and flexible

provisions to deal with them have been incorporated in the draft.
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A provision has been incorporated giving the commissioner continuing juris-

diction over the rate structure and enabUng him to act at any time if he finds that

rates do not meet the standards of the Act.

This section also enables the public to obtain a hearing first from the company
or rating organization which made the rate and thereafter from the commissioner

in the event that there is dissatisfaction with the rate.

Special attention is directed to that portion of subsection (a) which provides

that each filing shall be accompanied by the information upon which the insurer

supports the filing. This is a relatively new development in rating laws and should

be of great assistance to supervisory authorities in enabling them to pass upon
the propriety of the rates submitted for approval. This section was developed in

conjunction with the industry and indicates a disposition upon their part to assist

the commissioner to perform his duties in the public interest. It represents a real

advance in state supervision of insurance rates.

Sec, 5. Rating Organizations

This section deals with the organization of rating bureaus and prescribes the

mechanics of setting up such organizations. It gives the carriers great latitude in

the formation of rating organizations. It recognizes that the nature of rating

organizations will vary. It permits the continuance of existing bureaus and the

formation of new bureaus. It contemplates bureaus composed solely of one type

of carrier and so-called bi-partisan bureaus composed of all types of carriers. It

makes provision for the use of the faciUties of the bureau by those who do not

wish to be members but who require the services of the bureau. Above aU, it does

not make membership in a rating bureau mandatory and, furthermore, it is de-

signed to enable companies to function independently without recourse to a rating

bureau if the companies so desire.

It must be stated, however, that measured by existing rating laws this Act

imposes more affirmative and effective regulation of rating bureaus. The committee

conceived these new requirements to be in the public interest. The committee

recognized that in some lines of the business membership in a rating organization

is virtually a necessity and the complexity of the rate structure is such that the

iformation of competing bureaus is unlikely. In such cases it is essential that a

high degree of democracy prevail in the management of such organizations and that

the commissioner should be empowered to protect not only the rights of a minority

in such an organization but the rights of the public as well. Mere supervision of

the rates of such an organization is not enough.

The extent to which the commissioner v/ill be called upon to intervene in the

internal affairs of rating organizations will depend to a great extent upon the

status of the organization in its field. For instance, if there are a number of rating

organizations in a given field and there is ample freedom of choice afforded indi-

vidual carriers in the selection of a bureau, it seems reasonable to assume that the

number of occasions when the commissioner would be called upon to intervene in

its internal affairs would be relatively small. The amount of supervision will

always be in direct proportion to the conduct of the rating organization.

The committee was impelled to strengthen the supervisory provisions of this Act

in connection with rating organizations, first, because experience has demonstrated

the necessity for broader supervisory powers by the states and, second, the decision

of the United States Supreme Court in the South-Eastern Underwriters Association

case pointed out that the rules and regulations of rating bureaus can give rise to

disservice to the public.

Attention is called to subsection (c) of this section which providesthat no rating

organization shall adopt any rule the effect of which would be to prohibit or regulate

the payment of dividends, savings or unabsorbed premium deposits allowed or

returned by insurers to their policyholders, members or subscribers. This provision

ties in with subdivision 1 of subsection (a) of Section 3.

In the preparation of this Act the sub-committee was aware of the fact that if

an insurance law, as distinguished from a rating law did not contain a provision

empoweiing the commissioner to regulate dividends, there was, in effect, a gap

in the chain of regulation governing rates. It was argued that if the commissioner

approved a rate at the outset, basing his determination upon all factors entering



Part I Ixiii

into the rate, and thereafter, wholly without supervision, a carrier declared divi-

dends, the effect would be to nullify to some extent the regulatory action taken by
the commissioner in the first instance. It was recognized that there are two schools

of thought in this field. Some states take the position that a rate regulatory statute

or an insurance law that does not contain a provision regulating dividends is in-

complete. Other states feel that the declaration of dividends is the function of

management. These latter states operate on the principle that the continued paying

of abnormally high dividends may well mean that the rate was excessive in the

first instance although this may not necessarily be true. The sub-committee has

called attention to this particular feature in the Act so that individual states may
determine their legislative policy and deal accordingly with this particular question

in the light of such policy.

Sec. 6. Deviations

It has become increasingly evident that any insurance rate regulatory law which

unduly restricts the desire of a carrier to pass on a demonstrated economy to the

insurance buyer is not in the public interest. The necessity for increased flexibility

in the application of deviation statutes is conducive to increased competition within

the framework of a rating organization. This section is designed to encourage the

granting of deviations in proper cases and is wholly consistent with the modern
trend.

Under ordinary circumstances deviations have been granted because of demon-
strated savings in the expense portion of the dollar. It is recognized, however,

that under certain circumstances an improved loss record of a company justifies

a deviation. There may be still other circumstances calling for the granting of a

deviation. This section permits all such factors to be considered provided the result

is not inconsistent with the basic standards of the Act.

Sec. 7. Appeal by Minority

As the insurance business has developed and rating organizations have increased

in power and influence it has become increasingly obvious that provision must be

made for protecting the rights of minorities within these organizations. The
casualty and surety section of the business gave recognition to this fact by incor-

porating in the so-called model rating bill prepared by it a provision for appeal by
a minority to the commissioner. In the original draft, however, the right to appeal

was limited to questions of coverage and new rating plans and the commissioner's

authority was limited to re-committing a disputed case back to the rating organiza-

tion if he did not agree with its original determination. The sub-committee con-

cluded that these provisions were too narrow and that the Act should enable the

commissioner to hear appeals dealing not only with questions of coverage and rating

plans but also with the rules and regulations of the rating organization and their

application.

As has been pointed out earlier in this analysis, the number of occasions when the

commissioner will be called upon to intervene in those fields where there are several

rating bureaus will probably be relatively few but there can be no doubt that in

those cases where a rating organization in effect dominates a field, broad powers

should be conferred upon the commissioner to protect the rights of minorities in

such organizations.

Sec. 8. Information to be Furnished Insureds
Hearings and Appeals of Insureds

This section enables an insured to ascertain the manner in which his rate was
computed. Not only is the machineiy provided for a review of the rate in his

behalf by the carrier or rating organization which made the rate but provision is

also made for an appeal to the commissioner.

Sec. 9. Rate Administration

In recent times there has become an increasing awareness upon the part of

carriers, public and supervisory authorities alike of the necessity for adequate
statistics covering not only the loss portion of the dollar but the expense portion

as well. In most rating formulas in use today expenses consume a substantial
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portion of the dollar and in some lines consume a major portion of the dollar. Prac-

tically all rating laws require the commissioner in determining the correctness of

the rates to consider expense elements in the premium dollar. It is manifest that

the commissioner requires good statistics on this portion of the dollar if he is to

discharge his duty. Consequently a rating law which provides for the collection of

figures on the loss portion of the dollar only is necessarily incomplete.

Furthermore, we must keep in mind that the Robinson-Patman Act, a portion

of which will be applicable to the insurance business after January 1, 1948, expressly

prohibits price differentials by reason of volume or size unless supported by ade-

quate cost figures. This development gives further impetus to the necessity for

good figures on the expense portion of the dollar.

It is apparent that some expense items will vary from state to state. Taxes fall

in this category. Acquisition costs likewise vary from state to state. On the other

hand, there are some items in the expense portion of the dollar which do not lend

themselves readily to a breakdown on a state-by-state basis. State supervisory

authorities are cognizant of these facts and there is no sound reason to anticipate

that any unduly burdensome requirements will be laid down by the states in con-

nection with the collection and reporting of expense figures.

In the opinion of the drafting committee this Act makes reasonable provision

for dealing with both the recording and reporting of loss and expense experience

and also lays a foundation for interstate cooperation in this field.

Sec. 12. Hearing Procedure and Judicial Review

All commissioners know that from time to time decisions are made without

calling a hearing. Occasionally such a decision may be challenged and this section

provides the machinerj^ for dealing with such determinations.

It also provides that proceedings before the commissioner shall be informal and

adherence to the formal rules of pleading and evidence are waived. This will facili-

tate the handling of hearings by the many commissioners who do not have legal

training.

In addition to individual provisions in the Act authorizing judicial review of the

determinations of the commissioner there is an omnibus provision authorizing

judicial review of all of his decisions.

In the course of its drafting work the sub-committee called upon representative

groups in the industry to present their views on the amount of evidence required

to support a determination of the commissioner on judicial review. Roughly
speaking, there were three schools of thought. One school argued that upon appeal

the appellate court should have the power to review the case de novo or as if no

prior determination had been made. The sub-committee rejected this contention

because, in effect, it substituted the judgment of the appellate court for that of the

commissioner. A second contention was that the determination of the commissioner

should be final if it were supported by any evidence. The sub-committee rejected

this contention because it felt that it imposed undue hardship upon the appellant.

The sub-committee adopted the middle course, one which it thought was eminently

fair to all parties concerned. It decided that determinations of the commissioner

should be final on the facts where they are supported by substantial evidence.

This rule is in existence in many states of the Union today and gives adequate

protection to any aggrieved person without at the same time unduly interfering

with normal administrative processes.

Additional Section Recommended for State which has Inadequate
Anti-rebate Law or has No Such Law

The sub-committee has also prepared and attached to this Act a proposed anti-

rebate law for those states which have inadequate rebate laws or no such laws.
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79tb Congress Report
1st Session HOUSE OF REPRESENTATIVES No. 143

EXPRESSING THE INTENT OF THE CONGRESS WITH REFERENCE
TO THE REGULATION OF THE BUSINESS OF INSURANCE

February 13, 1945. Referred to the House Calendar and ordered to be printed

Mr. Walter, from the Committee on the Judiciary, submitted the following:

REPORT
(To accompany S. 340)

The Committee on the Judiciary, to whom was referred the bill (S. 340) to express

the intent of the Congress with reference to the regulation of the business of in-

surance, having considered the same, report favorably thereon with an amendment
with the recommendation that the bill, as amended, do pass.

The committee amendment is as follows:

Strike out all after the enacting clause and insert the following:

That the Congress hereby declares that the continued regulation and taxation

by the several States of the business of insurance is in the pubUc interest, and that
silence on the part of the Congress shall not be construed to impose any barrier to
the regulation or taxation of such business by the several States.

Sec. 2. (a) The business of insurance, and every person engaged therein, shall

be subject to the laws of the several States which relate to the regulation or tax-

ation of such business.

(b) No Act of Congress shall be construed to invalidate, impair, or supersede
any law enacted by any State for the purpose of regulating the business of insurance,

or which imposes a fee or tax upon such business, unless such Act specifically so

provides.

Sec. 3. Nothing contained in the Act of September 26, 1914, known as the
Federal Trade Commission Act, as amended, or the Act of June 19, 1936, known
as the Robinson-Patman Anti-discrimination Act, shall apply to the business of

insurance or to acts in the conduct of that business.

Sec. 4. (a) Until January 1948, the Act of July 2, 1890, as amended, known as

the Sherman Act, and the Act of October 15, 1914, as amended, known as the
Clayton Act, shall not apply to the business of insurance or to acts in the conduct
thereof.

(b) Nothing contained in this section shall render the said Sherman Act inappli-

cable to any act of boycott, coercion, or intimidation.

Sec. 5. Nothing contained in this Act shall be construed to affect in any manner
the application to the business of insurance of the Act of July 5, 1935, as amended,
known as the National Labor Relations Act, or the Act of June 25, 1938, as amended,
known as the Fair Labor Standards Act of 1938 or the Act of June 5, 1920, known
as the Merchant Marine Act, 1920.

Sec. 6. As used in this Act, the term "State" includes the several States, Alaska,
Hawaii, Puerto Rico, and the District of Columbia.

Sec. 7. If any provision of this Act, or the application of such provision to any
person or circumstances, shall be held invalid, the remainder of the Act, and the
application of such provision to persons or circumstances other than those as to
which it is held invalid, shall not be affected.

GENERAL STATEMENT
From its beginning the business of insurance has been regarded as a local matter,

to be subject to and regulated by the laws of the several States. This view has been
fostered and augmented by decisions of the United States Supreme Court for a
period of more than 75 years, leading to the generally accepted doctrine that the
business of insurance was not subject to Federal law.

On June 5, 1944, in the case of U. S. v. Southeastern Underwriters Association
et al., the Supreme Court decided that the business of insurance was commerce
and, therefore, subject to the Sherman Act of July 2, 1890, as amended, and the
Clayton Act of October 15, 1914, as amended.
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The Attorney General, in several appearances before the Judiciary Committee,
frankly stated that the Department of Justice had no opposition to an extension

of time to the insurance industry in order to make necessary adjustments to this

decision.

Inevitable uncertainties which followed the handing down of the decision in the

Southeastern Underwriters Association case, with respect to the constitutionality

of State laws, have raised questions in the minds of insurance executives, State

insurance officials, and others as to the validity of State tax laws as well as State

regulatory provisions; thus making desirable legislation by the Congress to sta-

bilize the general situation.

Bills attempting to deal with the problem were considered in both the House
and the Senate duiing the Seventy-eighth Congress, but failed of enactment. Your
committee believes there is urgent need for an immediate expression of poUcy by
the Congress with respect to the continued regulation of the business of insurance

by the respective States. Already many insurance companies have refused, while

others have threatened refusal to comply with State tax laws, as well as with other

State regulations, on the ground that to do so, when such laws may subsequently

be held unconstitutional in keeping with the precedent-smashing decision in the

Southeastern Underwriters case, will subject insurance executives to both civil

and criminal actions for misappropriation of company funds.

The committee has therefore given immediate consideration to S. 340, together

with a similar measure, H. R. 1973, so that the several States may know that the

Congress desires to protect the continued regulation and taxation of the business

of insurance by the several States, and thus enables insurance companies to comply
with State laws. What is more, the Congress proposes by this bill to secure ade-

quate regulation and control of the insurance business.

Nothing in this bill is to be so construed as indicating it to be the intent or desire

of Congress to require or encourage the several States to enact legislation that

would make it compulsory for any insurance company to become a member of

rating bureaus or charge uniform rates. It is the opinion of Congress that com-
petitive rates on a sound financial basis are in the pubUc interest.

It is not the intention of Congress in the enactment of this legislation to clothe

the States with any powder to regulate or tax the business of insurance beyond that

which they had been held to possess prior to the decision of the United States

Supreme Court in the Southeastern Underwriters Association case. Briefly, your

committee is of the opinion that we should provide for the continued regulation

and taxation of insurance by the States, subject always, however, to the fimitations

set out in the controlling decisions of the United States Supreme Court, as, for

instance, in Allgeyer v. Louisiana (165 U. S. 578), St. Louis Cotton Compress Co. v.

Arkansas (260 U. S. 346), and Connecticut General Insurance Co. v. Johnson (303

U. S. 77), which hold, interalia, that a State does not have power totax contracts

of insurance or reinsurance entered into outside its jurisdictiori by individuals or

corporations resident or domiciled therein covering risks within the State or to

regulate such transactions in any way.

PURPOSE OF THE BILL
The purpose of the bill is twofold: (1) to declare that the continued regulation

and taxation by the several States of the business of insurance is in the public

interest; and (2) to assure a more adequate regulation of this business in the States

by suspending the apphcation of the Sherman and Clayton Acts for approximately

two sessions of the State legislatures, so that the States and the Congress may con-

sider legislation during that period. It should be noted that this bill, by the mora-

torium proposed therein, does not repeal the Sherman and Clayton Acts, but oppor-

tunity will have been granted for the States to permit agreements and contracts

by insurance companies which otherwise might be in violation of the Sherman and

Clayton Acts. It should be noted further that no moratorium is granted from the

Sherman Act relative to agreements or acts of boycott, coercion or intimidation.

ANALYSIS BY SECTION
Section 1 declares that the continued regulation and taxation by the States of

the business of insurance is in the public interest.
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Section 2 provides that the insurance business, and all persons engaged in such

business, shall be subject to State laws relating to the regulation and taxation of

such business; and (b) that no act of Congress shall be construed to invalidate,

impair, or supersede any State law which regulates or taxes the insurance business,

unless such act specifically so provides.

Section 3 provides that the Federal Trade Commission Act and the Robinson-
Patman Antidiscrimination Act shall not apply to the insurance business, or to

acts in the conduct of such business.

Section 4 suspends the application of the Sherman Act and the Clayton Act to

the business of insurance until January 1, 1948; and (b) provides that at no time

are the prohibitions in the Sherman Act against any act of boycott, coercion, or

intimidation suspended. These provisions of the Sherman Act remain in full force

and effect.

Section 5 provides that the enactment of this act shall not affect, in any manner,
the present application of the National Labor Relations Act, the Fair Labor
Standards Act, or the Merchant Marine Act, to the business of insurance.

Section 6 defines the term "State."

Section 7 provides for separability of provisions.

CONCLUSION
In the considered judgment of your committee, S. 340, as amended, represents a

most commendable effort on the part of insurance companies and State insurance

commissioners to effect the adjustments and reorganization in and among the

financial operations of insurance companies and in State laws which have been
made necessary by the decision in the Southeastern Underwriters case. It should be
emphasized that the bill has received the overwhelming endoisement of the prin-

cipal national organizations of State insurance commissioners, insurance executives,

agents, brokers, and underwriters, including the National Association of Insurance

Commissioners, the American Life Convention, the American Mutual Alliance,

the Association of Casualty and Surety Executives, the Inland Marine Under-
writers Association, the National Association of Insurance Agents, the National

Association of Mutual Insurance Agents, the National Board of Fire Underwriters,

Insurance Executives Association, National Association of Insurance Brokers, Inc.,

the National Association of Casualty and Surety Agents, the Surety Association

of America, the National Fraternal Congress of America, and the Health and Acci-

dent Underwriters Conference. Opportunity is granted to the State legislatures

during their present and forthcoming sessions for 1945, 1946, and 1947 to consider

the welfare of policyholders.

Enactment of this bill will (1) remove existing doubts as to the right of the

States to regulate and tax the business of insurance, and (2) secure more adequate
regulation of such business.
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PUBLIC LAW 15 — 79TH CONGRESS

CHAPTER 20 — 1st Session

(S. 340)

An Act

To express the intent of the Congress with reference to the regulation of the business

of insurance.

Be it enacted by the Senate and House of Representatives of the United States of

America in Congress assembled, That the Congress hereby declares that the con-

tinued regulation and taxation by the several States of the business of insurance is

in the pubhc interest, and that silence on the part of the Congress shall not be con-

strued to impose any barrier to the regulation or taxation of such business by the

several States.

Sec. 2. (a) The business of insurance, and every person engaged therein, shall

be subject to the laws of the several States which relate to the regulation or taxa-

tion of such business.

(b) No Act of Congress shall be construed to invahdate, impair, or supersede any
law enacted by any State for the purpose of regulating the business of insurance, or

which imposes a fee or tax upon such business, unless such Act specifically relates

to the business of insurance: Provided, That after January 1948, the Act of July 2,

1890, as amended, known as the Sherman Act, and the Act of October 15, 1914, as

amended, known as the Clayton Act, and the Act of September 26, 1914, known as

the Federal Trade Commission Act, as amended, shall be appUcable to the business

of insurance to the extent that such business is not regulated by State law.

Sec. 3. (a) Until January 1, 1948, the Act of July 2, 1890, as amended, known
as the Sherman Act, and the Act of October 15, 1914, as amended, known as the

Clayton Act, and the Act of September 26, 1914, known as the Federal Trade Com-
mission Act, as amended, and the Act of June 19, 1936, known as the Robinson-

Patman Anti-discrimination Act, shall not apply to the business of insurance or to

acts in the conduct thereof.

(b) Nothing contained in this Act shall render the said Sherman Act inapplicable

to any agreement to boycott, coerce, or intimidate, or act of boycott, coercion, or

intimidation.

Sec. 4. Nothing contained in this Act shall be construed to affect in any manner
the application to the business of insurance of the Act of July 5, 1935, as amended,

known as the National Labor Relations Act, or the Act of June 25, 1938, as amended,

known as the Fair Labor Standards Act of 1938, or the Act of June 5, 1920, known
as the Merchant Marine Act, 1920.

Sec. 5. As used in this Act, the term "State" includes the several States, Alaska,

Hawaii, Puerto Rico, and the District of Columbia.

Sec. 6. If any provision of this Act, or the appUcation of such provision to

any person or circumstances, shall be held invalid, the remainder of the Act, and

the application of such provision to persons or circumstances other than those as

to which it is held invahd, shall not be affected.

Approved March 9, 1945.

Text of President Roosevelt's Statement Accompanying His Signature
OF Insurance Bill on March 9, 1945

"I have given my approval to S. 340, the insurance bill, which passed the Congress

last week. This bill grants the insurance business a moratorium from the appUca-

tion of the anti-trust laws and certain related statutes, except for agreements to

boycott, coercion or intimidation, or acts of boycott, coercion, or intimidation,

until January 1, 1948. The purpose of this moratorium period is to permit the

States to make necessary readjustments in their laws with respect to insurance in

order to bring them into conformity with the decision of the Supreme Court in the

South-Eastern Underwriters Association case. After the moratorium period, the

anti-trust laws and certain related statutes will be appUcable in full force and effect

to the business of insurance except to the extent that the States have assumed the

responsibility, and are effectively performing that responsibility, for the regula-

tion of whatever aspect of the insurance business may be involved. It is clear from
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the legislative history and the language of this act, that the Congress intended no
grant of immunity for monopoly or for boycott, coercion or intimidation. Congress

did not intend to permit private rate fixing, which the Anti-Trust Act forbids, but

was willing to permit actual regulation of rates by affirmative action of the States.

The bill is eminently fair to the States. It provides an opportunity for the orderly

correction of abuses which have existed in the insurance business and preserves the

right of the States to regulate in a manner consonant with the Supreme Court's

interpretation of the anti-trust laws."

CASUALTY AND SURETY RATING BILL
An Act relative to the making, filing and approval of rates for certain
casualty insurance including fidelity, surety and guaranty bonds and
for all other forms of motor vehicle insurance and to rating organiza-
TIONS (and REPEALING SECTIONS ).

(In each state the title should be drawn to conform to legislati^^e requirements)

Be it enacted (By ):

Sec. 1 — Purpose of Act
The purpose of this Act is to promote the pubUo welfare by regulating insur-

ance rates to the end that they shall not be excessive, inadequate, unfairly dis-

criminatory or otherwise unreasonable. Nothing in this Act is intended (1) to

prohibit or discourage reasonable competition, or (2) to prohibit, or encourage

except to the extent necessary to accomplish the aforementioned purpose, uni-

formity in insurance rates, rating plans or practices. This Act shall be liberally

interpreted to carry into effect the provisions of this section.

Sec. 2— Scope of Act
This Act applies to casualty insurance', including fidelity, surety and guaranty

bonds, and to all other forms of motor vehicle insurance on risks or operations in

the state (, except reinsurance, accident and health insurance, insurance against

loss of or damage to, or against liability, other than workmen's compensation and
employers' liability, arising out of the ownership, maintenance or use of, any air-

craft and insurance against 2 ).3

Sec. 3 — Making of Rates
(a) All rates shall be made in accordance with the following provisions

:

1. Consideration shall be given to the past and prospective loss and expense

experience including the catastrophe hazards, if any, both within and without this

state, to all factors reasonably attributable to the class of risks, to a reasonable

profit, and in the case of participating insurers to policyholders' dividends, savings

or unabsorbed premium deposits allowed or returned by an insurer to its policy-

holders, members or subscribers

;

2. The systems of expense provisions included in the rates for use by any in-

surer or group of insurers may differ from those of other insurers or groups of insur-

ers to reflect the requirements of the operating methods of any such insurer or group
with respect to any kind of insurance, or with respect to any subdivision or combina-
tion thereof for which subdivision or combination the (commissioner of insurance),

hereinafter referred to as the (commissioner), approves the application of separate

expense provisions;

3. Risks may be grouped by classifications for the establishment of rates and
minimum premiums. Classification rates may be modified to produce rates for

individual risks in accordance with rating plans which establish standards for

measuring variations in hazards or expense provisions, or both;
4. Rates shall not be excessive, inadequate, unfairly discriminatory or otherwise

unreasonable.

(6) Except to the extent necessary to meet the provisions of subdivision 4 of

subsection (a) of this section, uniformity among insurers in any ma,tters within the

scope of this section is neither required nor prohibited.

1 The words "casualty insurance" are used herein in their generally accepted trade sense. The wording
of the section should be fitted to any laws of the state which classify insurance.

2 Here list any other kinds of casualty insurance to which this Act does not apply.
' The Drafting Committee reached no conclusion as to the ultimate treatment of aircraft cargo insurance,

accident and health insurance, and aviation in.surance.
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Sec. 4— Filing of Rates and Rating Information; Approval

(a) Every insurer shall file with the (commissioner) every manual of classifica-

tions, rules and rates, every rating plan and every modification of any of the fore-

going which it proposes to use. Every such filing shall indicate the character and
extent of the coverage contemplated and shall be accompanied by the information

upon which the insurer supports the fifing. A filing and supporting data shall be
open to public inspection when the rate becomes efitective.

(6) An insurer may satisfy its obligation to make such filings by becoming a
member of, or a subscriber to, a licensed rating organization which makes such
filings and by authorizing the (commissioner) to accept such fiRngs on its behalf;

provided, that nothing contained in this Act shall be construed as requiring any
insurer to become a member of or subscriber to any rating organization. "Rating
organization" means any corporation, unincorporated association, partnership or

individual engaged in making rates for more than one insurer.

(c) Any filing made pursuant to this section shall be approved by the (commis-
sioner) unless he finds that such filing does not meet the requirements of this Act.

As soon as reasonably possible after the fifing has been made the (commissioner)

shall in writing approve or disapprove the same; provided, that any fiUng shall be
deemed approved unless disapproved within thirty days.

{d) Any special fifing with respect to a surety or guaranty bond required by law
or by court or executive order or by order, rule or regulation of a public body,
not covered by a previous filing, shall be deemed approved from the date of filing

to the date of such formal approval or disapproval.

(e) If the (commissioner) in his discretion shall determine that a filing is im-
practical or unnecessary as to a kind, class, subdivision or combination of insurance,

he may suspend the requirement of filing as to such kind, class, subdivision or

combination until otherwise ordered by him.

(/) In the event that the (commissioner) disapproves a filing he shall specify in

what respect he finds that such filing does not meet the requirements of this Act.

(g) A rate in excess of that provided by approved filings may be used on any
specific risk with the written consent of the (commissioner) and the insured.

{h) If at any time the (commissioner) finds that a filing so approved does not
meet the requirements of this Act, he may, after a hearing held on not less than
twenty days' written notice, specifying the matters to be considered at such hear-

ing, to every insurer and rating organization which made such filing, issue an order

withdrawing his approval thereof. Said order shall specify in what respects the

(commissioner) finds that such filing does not meet the requirements of this Act
and shall be effective not less than thirty days after its issuance. Copies of such
order shall be sent to every such insurer and rating organization.

(i) Any person or organization aggrieved by the action of the (commissioner)

with respect to any filing may make written request to the (commissioner) for a
hearing thereon, provided, that this subsection shall not apply to an insurer or

rating organization with respect to a withdrawal of approval of a filing made by it.

The (commissioner) shall hear such aggrieved party within thirty days after receipt

of such request and shall give not less than ten days' written notice of the time and
place of the hearing to the insurer or rating organization which made the filing and
to any other aggrieved party. Within thirty days after such hearing the (commis-
sioner) shall affirm, reverse or modify his previous action specifying his reasons

therefor. Whenever the request for a hearing is made within thirty days after the

action of the (commissioner) with respect to any filing, the (commissioner) may,
pending such hearing and decision thereon, suspend or postpone the effective date

of his previous action.

(j) Beginning ninety days after the effective date of this Act no insurer shall

make or issue a contract or policj^ except in accordance with filings which have been
approved for said insurer as provided in this Act.

Sec. 5— Rating Organization

(a) A corporation, an unincorporated association, a partnership or an individual,

whether located within or outside the state, may make application to the (commis-
sioner) for license as a rating organisation for such kinds of insurance or subdivisions

thereof as are specified in its application and shall file therewith (1) a copy of its
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constitution, its articles of agreement or association or its certificate of incorpora-

tion, and of its by-laws and rules governing tbe conduct of its business, (2) a list

of its members and subscribers, (3) the name and address of a resident of the state

upon whom notices or orders of the (commissioner) or process affecting such rating

organization may be served and (4) a statement of its qualification as a rating organ-

ization. If the (commissioner) finds that the apphcant is competent, trustworthy

and otherwise quahfied to act as a rating organization, and that its constitution,

articles of agreement or association or certificate of incorporation, and its by-laws
and rules governing the conduct of its business, are reasonable and conform to the

requirements of law and that the granting of a license is in tbe public interest, he
shall issue a license specifying the kinds of insurance or subdivisions thereof for

which the applicant is authorized to act as a rating organization. Every such
application shall be granted or denied in whole or in part by the (commissioner)

within sixty days of the date of its filing with him. Licenses issued pursuant to this

section shall remain in effect for three years unless sooner suspended or revoked
by the (commissioner). Any such license may be suspended or revoked by the (com-
missioner) if he finds, after hearing upon notice, that the constitution, articles of

agreement or association or certificate of incorporation or by-laws or rules of the

rating organization do not meet the requirements of this Act. The fee for said

license shall be (ten dollars). No rating organization shall make rates for risks lo-

cated in this state without a license.

(6) Each rating organization shall, subject to reasonable rules and regulations,

permit any insurer, not a member, to become a subscriber ta its rating services for

any kind of insurance or subdivision thereof for which it is authorized to act as a
rating organization. Each rating organization shall furnish its rating services with-

out discrimination to its members and subscribers. The refusal of any rating or-

ganization to admit an insurer as a subscriber shall, at the request of such insurer,

be reviewed by the (commissioner) at a hearing held upon at least ten days' written

notice to such rating organization and such insurer. If the rating organization fails

to grant or reject an insurer's application for subscribership within thirty days
after it was made, the insurer may request a review by the (coimnissioner) as if

the application ha.d been rejected. If the (commissioner) finds that the insurer

has been refused admittance to the rating organization as a subscriber without
justification, he shall make an order directing the rating organization to admit the
insurer as a subscriber. If he finds that the action of the rating organization was
justified, he shall make an order affirming its action. Every rating organization

shall notify the (commissioner) promptly of every change in (I) its constitution,

its articles of agreement or association or its certificate of incorporation, and its

by-laws and rules governing the conduct of its business, (2) its list of members and
subscribers and (3) the name oj- address of the resident of the state designated by
it upon whom notices or orders of the (commissioner) or process affecting such rat-

ing organization may be served.

(c) No rating organization shall adopt any rule the effect of which would be to
prohibit or regulate the payment of dividends, savings or unabsorbed premium
deposits allowed or returned by insurers to their policyholders, members or sub-
scribers.

(d) The (commissioner) shall, at least once in five years, make or cause to be
made an examination of each rating organization licensed in this state. The reason-
able costs of such examination shall be paid by the rating organization examined
upon presentation to it of a detailed account of such cost. The officers, managers,
agents and employees of such rating organization may be examined at any time
under oath and shall exhibit all books, records, accounts, documents or agreements
governing its method of operation. The (commissioner) may waive such examina-
tion upon proof that such rating organization has, within a reasonably recent
period, been examined by the insurance supervisory oflScial of another state, pur-
suant to the laws of such state, and upon the filing with the (commissioner) of a
copy of the report of such examination.

Sec. 6— Deviations

Every member of or subscriber to a rating organization shall adhere to the filings

made on its behalf by such organization except that any such insurer may make
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written application to the (commissioner) for approval on its behalf of a uniform
percentage decrease or increase to be applied to the premiums produced by the

rating system so filed for a kind, class or classes of insurance, or for a subdivision

or combination thereof for which subdi^'ision or combination the (commissioner)

has approved the application of separate expense provisions by such rating organi-

zation. Such application shall specify the basis for the modification and a copy
thereof shall also be sent simultaneously to such rating organization. The (com-
missioner) shall set a time and place for a hearing at which the insurer and such
rating organization may be heard and shall give them not less than ten days'

written notice thereof. In the event the (commissioner) is advised by the rating

organization that it does not desire a hearing he may, upon the consent of the appli-

cant, waive such hearing. The (commissioner) shall approve the modification for

such insurei if he finds it to be justified. He shall not approve such modification

if he finds that the resulting premiums would be inadequate, excessive, unfairly

discriminatory or otherwise unreasonable. Each deviation shall be effective for a
period of one year from the date of approval unless terminated sooner with the

approval of the (commissioner).

Sec. 7 — Appeal By Minority

Any member of or subscriber to a rating organization may appeal to the (com-
missioner) from the action or decision of such rating organization in using, inter-

preting or applying its constitution, articles of agreement or association or certifi-

cate of incorporation, or its by-laws or rules or regulations, or in approving or re-

jecting any proposed change in or addition to the fiUngs of such rating organiza-

tion and the (commissioner) shall, after a hearing held on not less than ten days'

written notice to the appellant and to such rating organization, issue an order

affirming, reversing or modifying such action or decision.

Sec. 8 — Information to be Furnished Insureds; Hearings and Appeals of
Insureds

Every rating organization and every insurer which makes its own rates shall,

within a reasonable time after receiving written request therefor and upon payment
of such reasonable charge as it may make, furnish to any person affected by a rate

made by it, or to the authorized representative of such person, all pertinent in-

formation as to such rate.

Every rating organization and every insurer which makes its own rates shall

provide within this state reasonable means whereby any person aggrieved by the

application of its rating system may be heard, in person or by his authorized rep-

resentative, on his written request to review the manner in which such rating

system has been applied in connection with the insurance afforded him. If the

rating organization or insurer fails to grant or reject such request within thirty

days after it is made, the applicant may proceed in the same manner as if his appli-

cation had been rejected. Any party affected by the action of such rating organiza-

tion or such insurer on such request may, within thirty days after written notice

of such action, appeal to the (commissioner), who, after a hearing held on not less

than ten days' written notice to the appellant and to such rating organization or

insurer, may affirm, reverse or modify such action.

Sec. 9— Rate Administration

(a) Recording and Reporting of Loss and Expense Experience

The (commissioner) shall promulgate reasonable rules and statistical plans,

reasonably adapted to each of the rating systems approved by him, which may be

modified from time to time and which shall be used thereafter by each insurer in

the recording and reporting of its loss and expense experience in order that the loss

and expense experience of all insurers may be made available at least biennially in

such form and detail as may be necessary to aid him in determining whether rating

systems comply with the standards set forth in Section 3. In promulgating such

rules and plans, the (commissioner) shall give due consideration to the rating

systems approved by him and, in order that such rules and plans may be as uniform

as is practicable among the several states, to the rules and to the form of the plans
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used for such rating systems in other states and countrywide. No insurer shall

be required to record or report its loss experience on a classification basis that is

inconsistent with the rating system approved for its use. The (commissioner) may
designate one or more rating organizations or other agencies to assist him in gath-

ering such experience and making compilations thereof, and such compilations

shall be made available, subject to reasonable rules promulgated bj'' the (commis-
sioner) to insurers and rating organizations.

(b) Interchange of Rating Plan Data
Reasonable rules and plans may be promulgated by the (commissioner) for the

interchange of loss and expense experience necessary for the application of rating

plans.

(c) Consultation with Other States

In order to further uniform administration of rating laws, the (commissioner)

and every insurer and rating organization may exchange information and experi-

ence data with insurance supervisory officials, insurers and rating organizations in

other states and may consult and cooperate with them with respect to ratemaking
and the application of rating systems.

{d) Rules and Regulations

The (commissioner) may make reasonable rules and regulations necessary to

effect the purposes of this Act.

Sec. 10— False or Misleading Information

The wilful withholding of information from, or the giving of false or misleading
information to the (commissioner) or to any statistical agency designated by the
(commissioner) or to any rating organization or to any insurer which will in any
way affect the rates or premiums chargeable under this Act shall constitute a
violation of this Act and shall subject the one guilty of such violation to the penal-

ties provided for in Section 11 of this Act.

Sec. 11 — Penalties

The (commissioner) may, if he finds that any person or organization has violated

any provision of this Act, impose a penalty of not more than $250 for each such
violation, but if he finds such violation to be wilful he may impose a penalty of not
more than $1,000 for each such violation. Such penalties may be in addition to

any other penalty provided by law.*

The (commissioner) may suspend the license of any rating organization or in-

surer which fails to comply with an order of the (commissioner) within the time
limited by such order, or any extension thereof which the (commissioner) may
grant. The (commissioner) shall not suspend the license of any rating organization
or insurer for failure to comply with an order until the time prescribed for an appeal
therefrom has expired or, if an appeal has been taken, until such order has been
affirmed. The (commissioner) may determine when a suspension of license shall

become effective and it shall remain in effect for the period fixed by him, unless
he modifies or rescinds such suspension, or until the order upon which such sus-
pension is based is modified, rescinded, or reversed.

No penalty shall be imposed and no license shall be suspended or revoked except
upon a written order of the (commissioner), stating his findings, made after a hear-
ing held upon not less than ten days' written notice to such person or organization
specifying the alleged violation.

Sec. 12— Hearing Procedure and Judicial Reviewj

(a) Any insurer or rating organization aggrieved by any order or decision of the
(commissioner) made without a hearing, may, within thirty days after notice of
the order to the insurer or organization, make written request to the (commis-
sioner) for a hearing thereon. The (commissioner) shall hear such party or parties
within thirty days after receipt of such request and shall give not less than fifteen

days' written notice of the time and place of the hearing. Within thirty days after

* In some states the imposition of fines by administrative oiBcers is prohibited by basic law. It may be
necessary to modify the Act to provide for the imposition of fines and penalties by some other appropriate
state authority.

t Consideration should be given to the practice and procedure in each state.
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such hearing the (commissioner) shall affirm, reverse or modify his previous action,

specifying his reasons therefor. Pending such hearing and decision thereon the

(commissioner) may suspend or postpone the effective date of his previous action.

(6) Nothing in this Act contained shall require the observance at any hearing of

formal rules of pleading or evidence.

(c) The findings, determinations and orders of the (commissioner) made after

notice and hearing, pursuant to this Act, shall be subject to judicial review. Such
appeal shall be heard on the record made before the (commissioner). The decision

of the (commissioner) shall be final as to all questions of fact where supported by
substantial evidence but shall not be final as to questions of law. The court shall

determine whether the filing of an appeal shall operate as a stay and may indis-

posing of the issue before it modify, affirm or reverse the order of the(commis-
sioner) in whole or in part.

Sec. 13— Laws Repealed

Sections of the statutes of this state are hereby repealed.

All other laws or parts of laws inconsistent with the provisions of this Act are

hereby repealed.

Sec. 14— Constitutionality

If any section, subsection, subdivision, paragraph, sentence or clause of this Act
is held invalid or unconstitutional, such decision shall not affect the remaining

portions of this Act.

Sec. 15 — Effective Date

This Act shall take effect
*

ADDITIONAL SECTION RECOMMENDED FOR STATE WHICH HAS
INADEQUATE ANTI-REBATE LAW OR HAS NO SUCH LAW

Sec. ( )
— Rebates Prohibited

No insurer or employee thereof, and no broker or agent shall knowingly charge

demand or receive a premium for any poUcy of insurance except in accordance

with the applicable fihng approved by the (commissioner). No insurer or employee

thereof, and no broker or agent shall pay, allow, or give, or offer to pay, allow, or

give, directly or indirectly, as an inducement to insurance, or after insurance has

been effected, any rebate, discount, abatement, credit, or reduction of the premium
named in a policy of insurance, or any special favor or advantage in the dividends

or other benefits to accrue thereon, or any valuable consideration or inducement

whatever, not specified in the poHcy of insurance. No insured named in a pohcy

of insurance, nor any employee of such insured shall knowingly receive or accept,

directly or indirectly, any such rebate, discount, abatement, or reduction of pre-

mium, or any special favor or advantage or valuable consideration or inducement.

Nothing herein contained shall be construed as prohibiting the payment of com-

missions or other compensation to duly licensed agents and brokers, nor as pro-

hibiting any participating insurer from distributing to its policyholders dividends,

savings or the unused or unabsorbed portion of premiums and premium deposits.

As used in this section the word "insurance" includes suretyship and the word

"policy" includes bond.

Nov. 17, 1945.

* The effective date of this Act should be set sufficiently ahead to allow the insurance department, the

companies and the rating organizations to prepare themselves with necessary personnel and procedures

to carry out the purposes of the Act. It is recommended that such effective date should be not earlier than

January 1, 1947.
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FIRE AND MARINE RATING BILL

An Act relating to the making, filing and approval of rates for fire and
MARINE AND ALLIED LINES OF INSURANCE AND TO RATING ORGANIZATIONS (aND
repealing SECTIONS ).

(In each state the title should be drawn
to conform to legislative requirements.)

Be it enacted {By )

:

Sec. 1 — Purpose of Act
The purpose of this Act is to promote the public welfare by regulating insurance

rates to the end that they shall not be excessive, inadequate, unfairly dis-

criminatory or otherwise unreasonable. Nothing in this Act is intended (1) to

prohibit or discourage reasonable competition, or (2) to prohibit, or encourage
except to the extent necessary to accomplish the aforementioned purpose,

uniformity in insurance rates, rating plans or practices. This Act shall be
liberally interpreted to carry into effect the provisions of this section.

Sec. 2— Scope of Act
This Act applies to fire and marine insurance and allied lines, including

*
, on risks located in this state, including all insurance which is now or

thereafter defined by statute, by ruling of the (commissioner of insurance), here-

inafter referred to as the (commissioner), or by lawful custom as inland marine
insurance; but shall not apply

(a) to reinsurance;

(6) to insurance of vessels or craft, their cargoes, marine builders' risks, marine

protection and indemnity, or other risks commonly insured under marine, as dis-

tinguished from inland marine, insurance policies

;

(c) to insurance of hulls of aircraft, including accessories and equipment, and
liability for damage to property resulting from ownership, use or maintenance of

aircraft.

Sec. 3— Making of Rates

Rates shall be made in accordance with the following provisions:

(a) Basic classifications, which shall be used as the basis of all manual, minimum,
class or schedule rates or rating plans, shall be made and adopted, except in the

case of specific inland marine rates on risks specially rated.

(6) Rates shall not be excessive, inadequate, unfairly discriminatory or otherwise

unreasonable.

(c) Consideration shall be given to the past and prospective loss and expense

experience, including the conflagration and catastrophe hazards, if any, both within

and without this state, to all factors reasonably attributable to the class of risks,

to a reasonable profit, and in the case of participating insurers to policyholders'

dividends, savings or unabsorbed premium deposits allowed or returned by an in-

surer to its policyholders, members or subscribers.

{d) Except to the extent necessary to meet the provisions of subsection (6) of

this section, uniformity among insurers in any matters within the scope of this

section is neither required nor prohibited.

Sec. 4— Filing of Rates and Rating Information; Approval
Rates may be used when promulgated in accordance with the following pro-

visions :

(a) Every authorized insurer shall file with the (commissioner) every basic

classification, manual, minimum, class or schedule rate or rating plan and every

other rating schedule or rule and every modification of any of the foregoing which
it proposes to use. Every such filing shall indicate the character and extent of the

coverage contemplated and shall be accompanied by the information upon which
the insurer supports the filing. A filing and supporting data shall be open to public

inspection when the rate becomes effective.

* Name lines of insurance to which Act is intended to apply.
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(b) An insurer may satisfy its obligation to make such filings by becoming a

member of, or a subscriber to, a licensed rating organization which makes such
filings and by authorizing the (commissioner) to accept such filings on its behalf;

provided, that nothing contained in this Act shall be construed as requiring any
insurer to become a member of or subscriber to any rating organization. "Rating
organization" means any corporation, unincorporated association, partnership or

individual engaged in making rates for more than one insurer.

(c) Any filing made pursuant to this section shall be approved by the (commis-

sioner) unless he finds that such filing does not meet the requirements of this Act.

As soon as reasonably possible after the filing has been made the (commissioner)

shall in writing approve or disapprove the same
;
provided, that any filing shall be

deemed approved unless disapproved within thirty days.

(d) As to all inland marine risks which by general custom are written according

to manual rates or rating plans, class rates or rating plans shall be filed with the

(commissioner) by all authorized insurers writing such risks. As to all other inland

marine risks rates shall be filed with the (commissioner) only when directed.

(e) If the (commissioner) in his discretion shall determine that a filing is im-

practical or unnecessary as to a kind, class, subdivision or combination of insurance,

he may suspend the requirement of filing as to such kind, class, subdivision or com-
bination until otherwise ordered by him.

(/) In the event that the (cooimissioner) disapproves a filing he shall specify

in what respect he finds that such filing does not meet the requirements of this Act.

(g) A rate in excess of that provided by approved filings may be used on any
specific risk with the written consent of the (commissioner) and the insured.

(h) If at any time the (commissioner) finds that a filing so approved does not

meet the requirements of this Act, he may, after a hearing held on not less than

twenty days' written notice, specifying the matters to be considered at such hearing

to every insurer and rating organization which made such filing, issue an order

withdrawing his approval thereof. Said order shall specify in what respects the

(commissioner) finds that such filing does not meet the requirements of this Act
and shall be effective not less than thirty days after its issuance. Copies of such

order shall be sent to every such insurer and rating organization.

(i) Any person or organization aggrieved by the action of the (commissioner)

with respect to anj^ filing may make written request to the (commissioner) for a

hearing thereon, provided, that this subsection shall not apply to an insurer or

rating organization with respect to a withdrawal of approval of a filing made by it.

The (commissioner) shall hear such aggrieved party within thirty days after receipt

of such request and shall give not less than ten days' written notice of the time and
place of the hearing to the insurer or rating organization which made the filing

and to any other aggrieved party. Within thirty days after such hearing the (com-

missioner) shall affirm, reverse or modify his previous action specifying his reasons

therefor. Whenever the request for a hearing is made within thirty days after the

action of the (commissioner) with respect to any filing, the (commissioner) may,
pending such hearing and decision thereon, suspend or postpone the effective date

of his previous action.

(j) Beginning ninety days after the effective date of this Act no insurer shall

make or issue a contract or policy except in accordance with filings which have

been approved for said insurers as provided in this Act.

Sec. 5— Ratiistg Organizations
(a) A corporation, an unincorporated association, a partnership or an individual,

whether located within or outside the state, may make application to the (com-

missioner) for license as a rating organization for' such kinds of insurance or sub-

divisions thereof as are specified in its application and shall file therewith (1) a copy

of its constitution, its articles of agreement or association or its certificate of in-

corporation, and of its by-laws and rules governing the conduct of its business,

(2) a fist of its members and subscribers, (3) the name and address of a resident of

the state upon whom notices or orders of the (commissioner) or process affecting

such rating organization may be served and, (4) a statement of its qualification

as a rating organization. If the (commissioner) finds that the applicantis com-
petent, trustworthy and otherwise qualified to act as a rating organization, and
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that its constitution, articles of agreement or association or certificate of incor-

poration, and its by-laws and rules governing the conduct of its business, are
reasonable and conform to the requirements of law and that the granting of a license

is in the public interest, he shall issue a license specifying the kinds of insurance or
subdivisions thereof for which the applicant is authorized to act as a rating or-

ganization. Every such application shall be granted or denied in whole or in part
by the (commissioner) within sixty days of the date of its filing with him. Licenses
issued pursuant to this section shall remain in effect for three years unless sooner
suspended or revoked by the (commissioner). Any such hcense may be suspended
or revoked by the (commissioner) if he finds, after hearing upon notice, that the
constitution, articles of agreement or association or certificate of incorporation or

by-laws or rules of the rating organization do not meet the requirements of this

Act. The fee for said license shall be (ten dollars). No rating organization shall

make rates for risks located in this state without a license.

(6) Each rating organization shall, subject to reasonable rules and regulations,

permit any insurer, not a member, to become a subscriber to its rating servi«es for

any kind of insurance or subdivision thereof for which it is authorized to act as a
rating organization. Each rating organization shall furnish its rating services with-

out discrimination to its members and subscribers. The refusal of any rating or-

ganization to admit an insurer as a subscriber shall, at the request of such insured,

be reviewed by the (commissioner) at a hearing held upon at least ten days' written
notice to such rating organization and such insurer. If the rating organization fails

to grant or reject an insurer's application for subscribership within thirty days
after it was made, the insurer may request a review by the (commissioner) as if the
application had been rejected. If the (commissioner) finds that the insurer has been
refused admittance to the rating organization as a subscriber without justification,

he shall make an order directing the rating organization to admit the insurer as a
subscriber. If he finds that the action of the rating organization was justified, he
shall make an order affirming its action. Every rating organization shall notify

the (commissioner) promptly of every change in (1) its constitution, its articles of

agreement or association or its certificate of incorporation, and its by-laws and
rules governing the conduct of its business, (2) its list of members and subscribers
and (3) the name or address of the resident of the state designated by it upon whom
notices or orders of the (commissioner) or process effecting such rating organization
may be served.

(c) No rating organization shall adopt any rule the effect of which would be to

prohibit or regulate the payment of dividends, savings or unabsorbed premium
deposits allowed or returned by insurers to their policyholders, members or sub-
scribers.

(d) The (commissioner) shall, at least once in five years, make or cause to be made
an examination of each rating organization licensed in this state. The reasonable
costs of such examination shall be paid by the rating organization examined upon
presentation to it of a detailed account of such cost. The officers, managers, agents
and employees of such rating organization may be examined at any time under
oath and shall exhibit all books, records, accounts, documents or agreements
governing its method of operation. The (commissioner) may waive such exmina-
tion upon proof that such rating organization has, within a reasonably recent
period, been examined by the insurance supervisory official of another state, pur-
suant to the laws of such state, and upon the filing with the (commissioner) of a
copy of the report of such examination.

(e) Any rating organization may provide for the examination of policies, daily

reports, binders, renewal certificates, endorsements or other evidences of insurance,

or the cancellation thereof, upon any or all classes of insurance covered by its

license and may make reasonable rules governing their submission. Such rules

shall contain a provision that in the event any insurer does not within sixty days
furnish satisfactory evidence to the rating organization of the correction of any
error or omission previously called to its attention by the rating organization, it

shall be the duty of the rating organization to notify the (commissioner) thereof.

All information so submitted for examination shall be confidential.

(/) Any rating organization may subscribe for or purchase actuarial, technical

and other services.
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Sec. 6 — Deviations
Every member of or subscriber to a rating organization shall adhere to the

fihngs made on its behalf by such organization except that any such insurer may
make written application to the (commissioner) for approval on its behalf of a

deviation from the rate schedules, forms rating methods or rules respecting a class

or classes established by a rating organization of which it is a member or subscriber.

Such application shall specify the basis for the modification and a copy thereof

shall also be sent simultaneously to such rating organization. The (commissioner)

shall set a time and place for a hearing at which the insurer and such rating oi-

ganization may be heard and shall give them not less than ten days' written notice

thereof. In the event the (commissioner) is advised by the rating organization

that it does not desire a hearing he may, upon the consent of the applicant, waive

such hearing. The (commissioner) shall approve the modification for such insurer

if he finds it to be justified. He shall not approve such modification if he finds that

the resulting premiums would be inadequate, excessive, unfairly discriminatory or

othertvise unreasonable. Each deviation shall be effective for a period of one year

from the date of approval unless terminated sooner with the approval of the

(commissioner)

.

Sec. 7 — Appeal, by Minority
Any member of or subscriber to a rating organization may appeal to the (com-

missioner) from the action or decision of such rating organization in using, inter-

preting or applying its constitution, articles of agreement or association or certifi-

cate of incorporation, or its by-laws or rules or regulations, or in approving or re-

jecting any proposed change in or addition to the fihngs of such rating organization

and the (commissioner) shall, after a hearing held on not less than ten days' written

notice to the appellant and to such rating organization, issue an order affirming,

reversing or modifying such action oi decision.

Sec. 8 — Information to be Furnished Insureds; Hearings and Appeals of

Insureds
Every rating organization and every insurer which makes its own rates shall,

within a reasonable time after receiving written request therefor and upon payment
of such reasonable charge as it may make, furnish to any person affected by a rate

made by it, or to the authorized representative of such person, all pertinent in-

formation as to such rate.

Every rating organization and e^^ery insurer which niakes its own rates shall

provide within this state reasonable means whereby any person aggrieved by the

apphcation of its rating system may be heard, in person or by his authorized rep-

resentative, on his written request to review the manner in which such rating sys-

tsm has been applied in connection with the insurance afforded him. If the rating

organization or insurer fails to grant or reject such request within thirty days after

it is made, the applicant may proceed in the same manner as if his apphcation had

been rejected. Any party affected by the action of such rating organization or such

insurer on such request may, within thirty days after written notice of such action,

appeal to the (commissioner), who, after a hearing held on not less than ten days'

written notice to the appellant and to such rating organization or insurer, may
affirm, reverse or modify such action.

Sec. 9 — Rate Administration
(a) Recording and Reporting of Loss and Expense Experience

The (commissioner) shall promulgate reasonable rules and statistical plans,

reasonably adapted to each of the rating systems approved by him, which may be

modified from time to time and which shall be used thereafter by each insurer in the

recording and reporting of its loss and expense experience in order that the loss and

expense experience of all insurers may be made available at least biennially in such

form and detail as may be necessary to aid him in determining whether rating sys-

tems comply with the standards set forth in Section 3. In promulgating such rule-

and plans, the (commissioner) shall give due consideration to the rating systems

approved by him and, in order that such rules and plans may be as uniform as is

practicable among the several states, to the i-ules and to the forn^ of the plans used
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for such rating systems in other states and countrywide. No insurer shall be re-

quired to record or report its loss experience on a classification basis that is incon-

sistent with the rating system approved for its use. The (commissioner) may
designate one or more rating organizations or other agencies to assist him in gath-

ering such experience and making compilations thereof, and such compilations shall

be made available, subject to reasonable rules promulgated by the (commissioner)

to insurers and rating organizations.

(6) Interchange of Rating Plan Data
Reasonable rules and plans may be promulgated by the (commissioner) for the

interchange of loss and expense experience necessary for the application of rating

plans.

(c) Consultation with Other States

In order to further uniform administration of rating laws, the (commissioner)

and every insurer and rating organization may exchange information and experi-

ence data with insurance supervisory officials, insurers and rating organizations in

other states and may consult and cooperate with them with respect to ratemaking
and the application of rating systems.

(d) Rules and Regulations

The (commissioner) may make reasonable rules and regulations necessary to

effect the purposes of this Act.

Sec. 10— False or Misleading Information
The wilful withholding of information from, or the giving of false or misleading

information to the (commissioner) or to any statistical agency designated by the

(commissioner) or to any rating organization or to any insurer which will in any
way affect the rates or premiums chargeable under this Act shall constitute a viola-

tion of this Act and shall subject the one guilty of such violation to the penalties

provided for in Section 11 of this Act.

Sec. 11 — Penalties
The (commissioner) ma}', if he finds that any person or organization has violated

any provision of this Act, impose a penalty of not more than $250 for each such
violation, bat if he finds such violation to be wilful he may impose a penalty of

not more than $1,000 for each such violation. Such penalties may be in addition

to any other penalty provided by law.*

The (commissioner) may suspend the license of any rating organization or in-

surer which fails to comply with an order of the (commissioner) within the time
limited by such order, or any extension thereof which the (commissioner) may
grant. The (commissioner) shall not suspend the liceise of any rating organization

or insurer for failure to comply with an order until the time prescribed for an
appeal therefrom has expired or, if an appeal has been taken, until such order has
been affirmed. The (commissioner) may determine when a suspension of license

shall become effective and it shall remain in effect for the period fixed by him,
unless he modifies or rescinds such suspension, or until the order upon which such
suspension is based is modified, rescinded or reversed.

No penalty shall be imposed and no license shall be suspended or revoked except
upon a written order of the (commissioner), stating his findings, made after a hear-

ing held upon not less than ten days' written notice to such person or organization

specifying the alleged violation.

Sec. 12— Hearing Procedure and Judicial Review!
(a) Any insurer or rating organization aggrieved by any order or decision of the

(commissioner) made without a hearing, may, within thirty days after notice of

the order to the insurer or organization, make written request to the (com^mis-

sioner) for a hearing thereon. The (commissioner) shall hear such partj^ or parties

within thirty days after receipt of such request and shall give not less than fifteen

days' written notice of the time and place of the hearing. Within thirty days after

such hearing the (commissioner) shall affirm, reverse or modify his previous action,

* In some states the imposition of fines by administrative officers is prohibited by basic law. It may be
necessary to modify the Act to provide for the imposition of fines and penalties by some other appro-
priate state authority.

t Consideration should be given to the practice and procedure in each state.
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specifying his reasons therefor. Pending such hearing and decision thereon the
(commissioner) may suspend or postpone the effective date of his previous action.

(6) Nothing in this Act contained shall require the observance at any hearing
of formal rules of pleading or evidence.

(c) The findings, determinations and orders of the (commissioner) made after

notice and hearing, pursuant to this Act, shall be subject to judicial review. Such
appeal shall be heard on the record made before the (commissioner). The decision

of the (commissioner) shall be final as to all questions of fact where supported by
substantial evidence but shall not be final as to questions of law. The court shall

determine whether the filing of an appeal shall operate as a stay and niay in dis-

posing of the issue before it modify, affirm or reverse the order of the (commis-
sioner) in whole or in part.

Sec. 13— Laws Repealed
Sections of the statutes of this state are hereby repealed. All

other laws or parts of laws inconsistent with the provisions of this Act are hereby
repealed.

Sec. 14 — Constitutionality
If any section, subsection, subdivision, paragraph, sentence or clause of this

Act is held invalid or unconstitutional, such decision shall not affect the remaining
portions of this Act.

Sec. 15 — Effective Date
This Act shall take effect

*

ADDITIONAL SECTION RECOMMENDED FOR STATE WHICH HAS
INADEQUATE ANTI-REBATE LAW OR HAS NO SUCH LAW

Sec. ( )
— Rebates Prohibited

No insurer or employee thereof, and no broker or agent shall knowingly charge,

demand or receive a premium for any policy of insurance except in accordance with

the applicable filing approved by the (commissioner). No insurer or employee
thereof, and no broker or agent shall pay, allow, or give, or offer to pay, allow, or

give, directly or indirectly, as an inducement to insurance, or after insurance has

been effected, any rebate, discount, abatement, credit, or reduction of the premium
named in a pohcy of insurance, or any special favor or advantage in the dividends

or other benefits to accrue thereon, or any valuable consideration or inducement
whatever, not specified in the policy of insurance. No insured named in a policy

of insurance, nor any employee of such insured shall knowingly receive or accept,

directly or indirectly, any such rebate, discount, abatement, or reduction of pre-

mium, or any special favor or advantage or valuable consideration or inducement.

Nothing herein contained shall be construed as prohibiting the payment of com-
missions or other compensation to duly licensed agents and brokers, nor as pro-

hibiting any participating insurer from distributing to its policyholders dividends,

savings or the unused or unabsorbed portion of premiums and premium deposits.

As used in this section the word "insurance" includes suretyship and the word
"policy" includes bond.
Nov. 17, 1945

* The effective date of this Act should be set sufficiently ahead to allow the insurance department, the

companies and the rating organizations to i)repare themselves with necessary personnel and procedures
to carry out the purposes of the Act. It is recommended that such effective date should be not earUer

than .January 3. 1947.
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APPENDIX C

REPORT OF SUBCOMMITTEE TO THE
SPECIAL COMMITTEE APPOINTED TO CONSIDER DISLOCATIONS
BROUGHT ABOUT BY UNITED STATES SUPREME COURT DECISION

On March 9, 1945, the President signed the following Act of Congress (Public

Law 15— 79th Congress)

:

"Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That the Congress hereby declares that the con-

tinued regulation and taxation by the several States of the business of insurance

is in the public interest, and that silence on the part of the Congress shall not be
construed to impose any barrier to the regulation or taxation of such business by
the several States.

"Sec. 2. (o) The business of insurance, and every person engaged therein, shall

be subject to the laws of the several States which relate to the regulation or taxa-

tion of such business.

"(6) No Act of Congress shall be construed to invahdate, impair, or supersede

any law enacted by any State for the purpose of regulating the business of insurance,

or which imposes a fee or tax upon such business, unless such Act specifically relates

to the business of insurance: Provided, That after January 1, 1948, the Act of July 2,

1890, as amended, known as the Sherman Act, and the Act of October 15, 1914, as

amended, known as the Clayton Act, and the Act of September 26, 1914, known as

the Federal Trade Commission Act, as amended, shall be applicable to the business

of insurance to the extent that such business is not regulated by State law.

"Sec. 3. (a) Until January 1, 1948, the Act of July 2, 1890, as amended, known
as the Sherman Act, and the Act of October 15, 1914, as amended, known as the
Clayton Act, and the Act of September 26, 1914, known as the Federal Trade
Commission Act, as amended, and the Act of June 19, 1936, known as the Robinson-
Patman Antidiscrimination Act, shall not apply to the business of insurance or to

acts in the conduct thereof.

"(b) Nothing contained in this Act shall render the said Sherman Act inapplicable

to any agreement to boycott, coerce, or intimidate, or act of boycott, coercion, or

intimidation.

"Sec. 4. Nothing contained in this Act shall be construed to affect in any manner
the application to the business of insurance of the Act of July 5, 1935, as amended,
known as the National Labor Relations Act, or the Act of June 25, 1938, as amended,
known as the Fair Labor Standards Act of 1938 or the Act of June 5, 1920, known
as the Merchant Marine Act, 1920.

"Sec. 5. As used in this Act, the term 'State' includes the several States, Alaska,
Hawaii, Puerto Rico, and the District of Columbia.

"Sec. 6. If any provision of this Act, or the application of such provision to any
person or circumstances, shall be held invalid, the remainder of the Act, and the
application of such provision to person or circumstances other than those as to

which it is held invalid, shall not be affected."

The Act has two distinct objectives:

(a) Congress endeavors to preserve State regulation and taxation of insurance.

Under the Supreme Court decision, insurance transactions crossing State
lines constitute interstate commerce. State control over insurance is en-

dangered because the Constitution (Article I, Section 8) vests the regulation

of interstate commerce in Congress. In the first Section of the Act and in

Section 2(a), Congress expressly declares its willingness that the States may
regulate insurance. The efficacy of Congressional permission to validate

State action otherwise invalid will be discussed later.

(6) Congress seeks to define the applicability of present and future federal laws to

insurance.

Under the Supreme Court decision the insurance business became subject
to all laws that have been, or may hereafter be, passed by Congress appli-

cable to interstate commerce. Federal laws that have caused the most
serious concern to the insurance industry since the Supreme Court decision

are: (a) the Sherman Act, (b) the Clayton Act, (c) the Federal Trade Com-
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mission Act, and (d) the Robinson-Patman Act. Congress gives no uniform
prescription for the treatment of these statutes. Under Saction 3(a) of the

Act, insurance is exempted from the Sherman Act, the Clayton Act, the

Federal Trade Commission Act and the Robinson-Patman Act until January
1, 1948, but Section 3(b) materially quahfies the inappUcability of the Sher-

man Act by making it applicable at all times to any agreement to boycott,

coerce or intimidate or act of boycott, coercion or intimidation. The Act
expressly provides in Section 2(b) that after January 1, 1948, the Sherman
Act, the Clayton Act, and the Federal Trade Commission Act shall be
applicable to the business of insurance to the extent that such business is

not regulated by State law. The Act is silent with respect to the applicability

of the Robinson-Patman Act after January 1, 1948. Section 4 of the Act
states that nothing contained in the Act shall be construed to affect the appli-

cation to the business of insurance of the National Labor Relations Act, or

the Fair Labor Standards Act of 1938, or the Merchant Marine Act, 1920.

The purpose of the moratorium is not stated in the Act. However, on March 10,

1945, the President issued the following statement:

"I have given my approval to S. 340, the insurance bill, which passed the

Congress last week. This bill grants the insurance business a moratorium
from the application of the antitrust laws and certain related statutes, ex-

cept for agreements to boycott, coercion or intimidation, [sic] or acts of boy-

cott, coercion, or intimidation, until January 1, 1948. The purpose of this

moratorium period is to permit the States to make necessary readjustments

in their laws with respect to insurance in order to bring them into conformity

with the decision of the Supreme Court in the Southeastern Underwriters

case."

What are the necessary readjustments in State laws that must be made during

the moratorium period? The answer will be determined in large measure by an

examination of the Sherman Act, the Clayton Act, the Federal Trade Commission
Act and the Robinson-Patman Act. The impact of these federal statutes upon
insurance after January 1, 1948 will determine the quantum and quaUty of State

legislation that must be enacted before the expiration of the moratorium.

Sherman Act

Provisions— The Sherman Act punishes by fine not exceeding $5,000 or by
imprisonment not exceeding one year, or by both, every person who shall make any
contract or engage in any combination or conspiracy in restraint of trade or com-

merce among the several States, or who shall monopolize, or attempt or combine or

conspire to monopohze any part of such trade or commerce. The person injured

by reason of anything forbidden in the antitrust laws may sue therefor and shall

recover threefold the damages sustained.

Impact upon insurance— The legislative proposal submitted to Congress by
the National Association of Insurance Commissioners listed seven requisite insur-

ance activities involving agreements or concerted or cooperative action:

1. Rate making, including forms and underwriting rules.

2. Use of uniform rates, forms, and rules.

3. Loss adjustment and inspection service.

4. Underwriting and reinsurance pools.

5. Payment of commissions.

6. Pooling of statistics.

7. Rate making, including rules or plans, under agreement that the use is not

mandatory.

The proposed legislation protected these activities from the impact of the Sherman
Act by placing the last five unconditionally beyond the scope of that Act and by

subjecting the first two to State regulation. It is impossible to catalogue all the

essential insurance activities involving concerted action but at least the following

might be added to the Commissioners' list: appointment of agents, audits and col-

lection of premiums, accident or fire prevention, collection of salvage, and the use

of policy provisions and endorsements.
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Legislative relief— Section 2(b) of the Act of Congress provides that after

January 1, 1948, the Sherman Act shall be applicable to the business of insurance

to the extent that such business is not regulated by State law.* The meaning is definite

and unequivocal: insurance activities within the orbit of the Sherman Act must
be discontinued or must be regulated by State law.

Suppose the States simply enact antitrust laws. This offers no solution to the

problem of safeguarding insurance activities where concerted action is necessary:

it merely transfers enforcement from one authority to forty-eight.

Suppose the States enact mild or even nominal regulatory laws. The insurance

activities thus regulated might be released from the impact of the Sherman Act
under Section 2(b) of the Act of Congress.^

But this form of innocuous State regulation may precipitate federal regulation.

The Administration has served notice that it will tolerate nothing less than effective

and affirmative regulation. On January 2, 1945, the President wrote to Senator
Radcliffe

:

"But there is no conflict between the application of the antitrust laws and
effective State regulation of insurance companies. . . . The antitrust laws do
not conflict with affirmative regulation of insurance by the States such as

agreed insurance rates if they are affirmatively approved by State officials."

On March 10, 1945, the President issued the following statement:
"After the moratorium period, the antitrust laws and certain related statutes

will be applicable in full force and effect to the business of insurance except to

the extent that the States have assumed the responsibihty, and are effectively

performing that responsibility, for the regulation of whatever aspect of the
insurance business may be involved. . . . Congress did not intend to permit
private rate fixing, which the Antitrust Act forbids, but was wiUing to permit
actual regulation of rates by affirmative action of the States."

Attorney General Biddle stated in the Congressional Record of June 23, 1944,

that the States must fix or approve insurance rates and that mere State permission
without the exercise of control is inimical to the public interest. Administration

*It must be borne in mind that if there is any agreement to boycott, coerce, or intimidate, or act of
boycott, coercion, or intimidation, the Sherman Act is applicable at all times and unconditionally. This
provision is contained in Section 3(b) of the Act.

1 This view was expressed in the Senate debate on the Conference Report:
"Mr. Mtjedock: Mr. President, does the Senator from Maine take the position that, under the conference

report, it becomes necessary for the Congress to act again affirmatively, subsequent to any State
action taken?

"Mr. White: Not at all; that is not my view of the matter at all. My view is that the State may regulate.
If however, the State goes only to the point indicated, then these Federal statutes apply throughout
the whole field beyond the scope of the State's activity.

"Mr. McCarran: That is a correct statement."
Congressional Record, February 26, 1945— page 1472.

"Mr. Ferguson: In other words, under the terms of the bill, there are six things on which a State could
not legislate. They are boycott, coercion, or intimidation, or agreements to boycott, coerce, or in-
timidate. But with respect to anything else, if the States were specifically to legislate upon a particu-
lar point, and that legislation were contrary to the Sherman Act, the Clayton Act, or the Federal
Trade Commission Act, then the State law would be binding. That is exactly what we attempted
to do in the bill."

Congressional Record, February 27, 1945— page 1551.

2 Various opinions about this were expressed in the Senate debate on the Conference Report:
"Mb. Pepper: I shall not consent to postponing until January 1, 1948 the effective date of the law, and

according to the States the privilege of enacting some mUd foim of legislation which they may call

regulatory, thereby defeating the purpose of the Supreme Court decision and defeating the Act itself."
Congressional Record, February 26, 1945— page 1471.

' 'Mr. O'Mahoney: I have no doubt in my own mind that no State, under the terms of the Conference
Report, could give authority to violate the Sherman Antitrust law."

Congressional Record, February 27, 1945— page 1550.

' 'Mr. Pepper: If the States regulate or legislate on the subject by saying that it is all right for insurance
companies to belong to a rating bureau, and it is all right for the companies, through that rating bureau,
to fix rates, then is not that State legislation on the subject? Is not that State regulation of the com-
panies?"

Congressional Record, February 27, 1945— page 1551.

"Mr. Barklet: I should like to ask, in this connection, whether, where States attempt to occupy the
field— but do it inadequately— by going through the form of legislation so as to deprive the Clayton
Act, the Sherman Act, and the other acts of their jurisdiction, it is the Senator's interpretation of the
conference repoit that in a case of that kind, where the legislature fails adequately even to deal with
the field it attempts to cover these acts still would apply?

"Mb. McCabran: That is my interpretation."
Congressional Record, February 26, 1945 — page 1473.
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leaders in the Congress have warned that Congress will regulate the insurance
business if State regulation is inadequate or ineffectual.^

What does the Administration mean bj^ affirmative and effective regulation of
insurance by the States'! The statement of the Attorney General leaves no doubt of

what is demanded by the Administration in the matter of rate regulation to relieve

insurance rate agreements or combinations from the impact of the Sherman Act:
(a) The States must fix or approve rates, and (b) the States must not permit rates

to be fixed without exercising control. If the insurance industry is to escape the
free and unbridled rate competition demanded by the Sherman Act, it seems clear

that rates must, at the very least, be approved as in the public interest by some
public authority. Likewise, with respect to other essential insurance activities^

involving prohibited concerted action, it seems equally certain that the Adminis-
tration will maintain that the Sherman Act will be appUcable to each such activity

to the extent that the activity is not approved in similar fashion by some public
authority.

Clayton Act
Provisions— The Clayton Act makes unlawful; (a) the sale of goods, wares,

merchandise, or other commodities on condition that the purchaser will not deal

in the goods, wares, merchandise, or other commodities of a competitor, where
the effect may be to substantially lessen competition, or to restrain commerce,
or tend to create a monopoly

;
(b) the acquisition by a corporation engaged in com-

merce of stock of another corporation engaged in commerce, where the effect may
be to substantially lessen competition, or to restrain commerce, or tend to create

a monopoly; or the acquisition by a corporation of stock of two or more corpora-

tions engaged in commerce, where the effect may be to substantially lessen compe-
tition, or to restrain commerce, or tend to create a monopoly; (c) interlocking

directorates among competitor corporations engaged in commerce, where the
elimination of competition among them by agreement would violate the antitrust

laws. Authority to enforce compUance with these sections of the Clayton Act is

vested in the Federal Trade Commission. In addition the person injured by reason

of anything forbidden may sue therefor and shall recover threefold the damages
sustained.

Impact upon insurance —- The provisions of the Clayton Act relating to stock

acquisition and interlocking directorates are clearly applicable to insurance com-

• This warning was given several times during the Senate debate on the Conference Report:
"Mr. Barklet: But I wish it to be understood that in voting for approval of the conference report I am

accepting the interpretation placed upon it by the conferees, namely, that if any State, through its

legislature, undertakes to go through the form of regulation merely in order to put insurance com-
panies within that State on an island of safety from congressional regulation, that effort will be futile,

and not only can Congress deal with anj' phase of the insurance business not dealt with by a State
legislature, but even in a case in which a State legislature deals with any phase of it, but does not
deal with it adequately in the opinion of Congress, Congress is not in any way barred by the con-
ference report from dealing with that subject and with the phase of it which Congress deems to have
been inadequately dealt with by the State; so that hereafter we can enact such legislation as we may
deem proper and wise to have enacted in connection with the regulation of this business, which clearly
is interstate commerce."

Congressional Record, February 27, 1945— page 1558.

Senator O'Mahoney stated in the United States Investor of March 10, 1945:
"The bill is a declaration that the States may regulate the insurance business in the public interest,

but if they should fail. Congress will do it."

Senator McCarran, Chairman of the Senate Judiciary Committee, stated on March 19, 1945:
"Public Law 15 (S. 340) should not be regarded as the last word on this important subject. It is not a

panacea. We can only wait now for action by the States. I have always believed, and I still believe, that
the sovereign States— and they are sovereign— are capable of adequately regulating the insurance
business."

Congressman Sumners, Chairman of the House Judiciary Committee, stated on March 10, 1945:
"It seems clear to me that in order for the States to have a chance to retain that control, they must

demonstrate their ability properly to govern the business of insurance."

In the Report of January 24, 1945 recommending the passage of the insurance bill (S. 340), the Senate
Judiciary Committee stated:
"What is more, the Congress proposes by this bill to secure adequate regulation and control of the

insurance business."

See activities listed above on page 4.
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panies. The applicability of tying contracts depends upon whether "goods, wares,

merchandise, or other commodities" include insurance.

5

Legislative rehef— Section 2(b) of the Act of Congress provides that after

January 1, 1948, the Clayton Act shall be apphcable to the business of insurance

.to the extent that such business is not regulated by State law. After the moratorium,
insurance activities violative of the Clayton Act must be discontinued or must be
regulated by State law. Regulation by State law means to the Administration
affirmative and effective regulation, which, as was pointed out above in discussing

the Sherman Act, means, at the very least, approval of the insurance activity by
some pubhc authority. Thus, activities within the orbit of the Clayton Act must,
in the view of the Administration, be approved in similar fashion. The intricate

nature of some of these activities, such as stock acquisition in connection with
"fleet" operations, will require careful study of the whole problem before State
regulatory laws can be drafted.

Federal Trade Commission Act
Provisions— "Unfair methods of competition in commerce, and unfair or

deceptive acts or practices in commerce, are hereby declared unlawful." The
Federal Trade Commission is directed to issue cease and desist orders against
persons using such methods of competition or such acts or practices. The penalty
for violating final orders is $5,000 for each violation. The Commission is also em-
powered to investigate the conduct, practices, and management of any corporation
engaged in commerce, to require it to file answers under oath to questionnaries,

and to investigate alleged violations of the antitrust Acts.

Impact upon insurance— It is impossible to forecast what will be deemed by
the Federal Trade Commission unfair methods of competition or unfair practices

in the conduct of the insurance business. "The Commissioners, representing the
government as parens patriae, are to exercise their common sense," said the Court
in the case of Sears, Roebuck and Co. vs. Federal Trade Commission, 258 Fed. 307.

The Federal Trade Commission Act does not attempt to define the scope of unfair

methods of competition or unfair practices.^

Legislative relief— After January 1, 1948, the Federal Trade Commission Act
will be applicable to the business of insurance to the extent that such business is

not regulated by State law. To relieve insurance from the impact of the Federal
Trade Commission Act, each of the forty-eight States must regulate by law, affirma-

tively and effectively, unfair methods of competition in insurance and unfair or

deceptive acts or practices in insurance. There is no alternative. Since it is in-

conceivable that any State would regulate by approving unfair methods and un-
fair practices, this would mean the enactment in every State of laws against unfair

methods of competition in insurance and of unfair or deceptive acts or practices in

insurance. It would mean that the supervising authority of each State must be
given powers such as those conferred upon the Federal Trade Commission.^

• The authorities are divided upon whether insurance is a commodity.
"Insurance is not a commodity under Rev. St. 1911, art. 7798, subd. 1, Vernon's Ann. Civ. St. art.

7428, subd. 1, prohibiting any agreement to refuse to buy from or sell to any other person any article of
merchandise, produce, or commodity. Palatine Ins. Co. v. Griffin, 202 S. W. 1014, 1022 (Tex.)"

" 'Commodity' is defined to be that which aflords advantage, profit, or convenience; and hence insur-
ance is a commodity, within the provisions of McLain's Code, sec. 5454, prohibiting combinations to
fix the price of oil, lumber, etc., or other commodity. Beechley v. Mulville, 70 N. W. 107, 109, 102 Iowa,
602."

Vol. 7 Words rf- Phrases— page 844.

• "What shall constitute unfair methods of competition denounced by the act, is left without specific
definition. Congress deemed it better to leave the subject without precise definition, and to have each
case determined upon its own facts, owing to the multifarious means by which it is sought to effectuate
auch schemes."

Federal Trade Commission v. Beech-Nut Packing Co., 42 Sup. Ct. 150.

"Phrase 'unfair methods of competition' within this section has broader meaning than common-law
term 'unfair competition,' but its scope cannot be precisely defined, and what constitutes 'unfair methods
of competition' must be determined in particular instances, upon evidence, in light of particular competi-
tive conditions and of what is found to be a specific and substantial public interest. A.L.A. Schechter Poultry
Corporation v. U. S., N. Y. 1935, 55 S. Ct. 837, 295 U. S. 495, 79 L. Ed. 1570, 97 A.L.R. 947."

rifle 16 U.S.C.A., Section 46— Note SS.

' It should be noted that (1) the Federal Trade Commission cannot be divested by State law of its power
to investigate alleged agreements to boycott, coerce, or intimidate or acts of boycott, coercion, or intimi-
dation; and (2) the Federal Trade Commission cannot be divested by State law of its authority to enforce
the Clayton Act and the Robinson-P'atman Act merely by making the Federal Trade Commission Act
inapplicable to insurance.
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Robinson-Patman Act

Provisions— The Robinson-Patman Act makes unlawful: (a) discrimination

in price between like commodities, where the effect of such discrimination may be

substantially to lessen competition or tend to create a monopoly; (b) the payment
of brokerage or commission, in connection with the sale of goods, wares, or mer-
chandise, by one party to the other party or to the other party's agent; (c) dis-

crimination in payment for services or in furnishing services in connection with the

sale of commodities; (d) discrimination in discounts or rebates in connection with

the sale of goods. Any person guilty of violating the above provision (d) is punish-

able by a fine not exceeding $5,000 or imprisonment not exceeding one year, or

both. Authority to enforce compliance with the above provisions (a), (b), and (c)

is vested in the Federal Trade Commission. In addition the person injured by
reason of violations of the Robinson-Patman Act may sue therefor and shall re-

cover threefold the damages sustained.

Impact upon insurance— The appHcabiUty of the Robinson-Patman Act to

insurance depends upon whether goods, wares, merchandise, or commodities include

insurance. The Courts are divided upon the question whether insurance is a com-
modity .* Section 3(a) of the Act of Congress declares that the Robinson-Patman
Act shall not apply to the business of insurance until January 1, 1948. The legisla-

tive proposal submitted to Congress by the National Association of Insurance

Commissioners and the recent bills recommended by the Senate Judiciary Com-
mittee (S. 340) and by the House Judiciary Committee (H. R. 1973) contained

express declarations exempting insurance from the Robinsan-Patman Act. AD
this legislative effort may be significant of nothing except excessive caution; but

it indicates that the applicability of the Robinson-Patman Act to insurance is not

free from doubt.9

Legislative relief— Section 3(a) of the Act of Congress expressly provides that

that the Sherman Act, the Clayton Act, the Federal Trade Commission Act and
the Robinson-Patman Act shall not apply to insurance until January 1, 1948.

Section 2(b) of the Act declares that no Act of Congress shall be construed to in-

validate, impair, or supersede any law enacted by any State for the purpose of

regulating or taxing insurance, with the proviso that after January 1, 1948, the

Sherman Act, the Clayton Act, and the Federal Trade Commission Act shall be

applicable to the extent that insurance is not regulated by State law. This omission

of the Robinson-Patman Act from the proviso of Section 2(b) has been interpreted

to mean that Congress intended to relieve insurance from the impact of the

Robinson-Patman Act after the expiration of the moratorium.io A sounder inter-

' See Note 5 above on page 10.

9 There is no doubt that some members of Congress believe that the Robinson-Patman Act applies to

insurance. Some of those members fought the effort to exempt insurance permanently from the Robinson-
Patman Act:

"Mk. Kbfauver: I doubt if the members of Congress should, without giving the question fuller con-

sideration, permanently exempt insurance from the provisions of the Federal Trade Commission
Act and the Robinson-Patman Act."

Congressional Record, February 14, 1945— Page 1120.

' 'Mr. Hancock: The decision makes insurance interstate commerce, and therefore subject to all the statutes

we have enacted dealing with interstate commerce. There are four, I beUeve: The Federal Trade
Commission Act, the Patman Antidiscrimination Act, the Clayton Act, and the Sherman Act."

Congressional Record, February 14, 1945— Page 1115.

•» This interpretation is indicated in statements made during the Senate debate on the Conference

Report that present or future federal laws (other than the Sherman Act, the Clayton Act, and the Federal

Trade Commission Act) do not apply to insurance unless they specifically relate to the business of insur-

ance:

"Mb. Fbbguson: I think it should be added in reply to the Senator from Kentucky (Mr. Babklet) that

there is no attempt here to have Congress throttled in the future in acting upon insurance legislation.

Subsection (b) of section 2 provides that if Congress does act, the act shall specifically relate to the

business of insurance.
"Mr. O'Mahonet: That is correct.

"Mr. Ferguson: What we have in mind is that the insurance business, being interstate commerce, if we
merely enact a law relating to interstate commerce, or if there is a law now on the statute books re-

lating in some way to interstate commerce it would not apply to insurance. We wanted to be sure

that the Congress, in its wisdom, would act specifically with reference to insuiance in enacting the law.

"Mr. O'Mahoney: In other words, no existing law and no future law .should, by mere implication, be

applied to the business of insurance.

"Mr. Ferguson: That is correct.

"Mr. O'Mahoney: That was the understanding."
Congressional Record, February 27, 1945 — page 1558.
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pretation is that the Robinson-Patman Act is within the first part of Section 2(b),

which reads:

"No Act of Congress shall be construed to invalidate, impair, or supersede
any law enacted by any State for the purpose of regulating the business of

insurance, or which imposes a fee or tax upon such business, unless such Act
specifically relates to the business of insurance. ..."

Despite the statements during the Senate debate'" that this provision means
"No Act of Congress shall apply to insurance unless such Act specifically relates

thereto," the language is unambiguous and must be given its plain and obvious
meaning, nameh'': the rule of construction with respect to Acts of Congress (other

than the Sherman Act, the Clayton Act, and the Federal Trade Commission Act)
shall be that State insurance laws are supreme unless the Acts of Congress speci-

fically relate to insurance. This means that Section 2(b) of the Act will relieve

insurance from the impact of the Robinsoij-Patman Act if the laws of each State
cover the insurance activities that violate the Robinson-Patman Act."

Therefore, the conclusion seems sound that insurance activities violative of the
Robinson-Patman Act must be discontinued or must be regulated by State Law.i2

Regulation by State law means to the Administration affirmative and effective

regulation, which, as was pointed out above in discussing the Sherman and Clayton
Acts, means, at the very least, approval of the insurance activity b}' some public

authority. Thus, acti\'ities within the orbit of the Robinson-Patman Act must,
in the view of the Administration, be approved in similar fashion.

State Laws
"If a State enactment imposes a direct burden upon interstate commerce," says

the Supreme Court, '^ "it must fall." For example, the regulation of the rates to

be charged for the carriage of goods and passengers is one of the most direct modes
of regulating transportation. And it was held, before Congress had passed any
act to regulate interstate rates, that a State could not pass such a statute, even for

that portion of an interstate journey that lay within or through the State.'* Another
illustration of direct burden is the requirement that an out-of-State company must
take out a license for the privilege of carrjing on the business of interstate commerce
within the State. "A State law," says the Supreme Court, "is unconstitutional and
void which requires a party to take out a license for carrying on interstate com-
merce, no matter how specious the pretext may be for imposing it. '5

" This is the interpretation placed upon this provision in the Memorandum of Explanation of Proposed
Text of Legislation by the National Association of Insurance Commissioners:

"This subsection further implements the earlier expression of the Congressional policy and will, and is

designed to eliminate or at least minimiae conflict betueen State laws and existing or future acts of Congress,
and perhaps more important, to furnish a guide to the courts in any litigation which may ensue as to just
what the Congress intended."

'2 This conclusion is also reached bj^ the Subcommittee on Federal Legislation of the Executive Com-
mittee of the National Association of Insurance Commissioners but by a different process of reasoning:

"The specific mention of the Robinson-Patman Act in Section 3-a suggests, or at least it can be so argued,
that Congress intended that after January 1, 1948, that act should apply to the insurance business with-
out limitation of any kind. On the contrary, the provision in Section 2-b that the Clayton Act, of which
part of the Robinson-Patman Act is a part, shall be applicable to the business of insurance to the extent
that such business is not regulated by state law, suggests that after January 1, 1948 the Robinson-Patman
Act, or at least part of it, shall be in the same category as the Federal Trade Commission Act."

" The Minnesota Rate Cases, 230 U. S. 352.

" Wahash, St. Louis & Pacific R. Co. v. Illinois, 118 U. S. 557.
This rule applies to public utiUty rates:

"The leading case from the point of view of the state of destination is Missouri v. Kansas Natural Gas Co.,
265 U. S. 298. The business of the Gas Company was conceded to be almost wholly interstate commerce,
transporting natural gas by pipe lines from the source of supply in Oklahoma into Kansas and Missouri
and there selling and delivering it in wholesale quantities to local distributing companies supplying con-
sumers in numerous communities in both states. Contrary to the attitude of the Kansas Supren-e Court,
the Supreme Court of the United States took the position that such sales were inseparable parts of a trans-
action in interstate commerce essentially national in character, and that the enforcement by the state
of a selling price placed a direct burden upon such commerce 'inconsistent with that freedom of interstate
trade which it was the purpose of the commerce clause to secure and preserve'."

18 Minn. Law Review 681.

I* Crutcher v. Kentucky. 141 U.S. 47.
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In the first Section of the Act and m Section 2(a), Congress endeavors to rescue

direct-burdening insurance statutes by expresslj^ declaring that (a) the regulation

and taxation of insurance by the States is in the public interest, (b) the silence of

Congress does not imply that insurance must be free from State regulation, and
(c) insurance shall be subject to State laws. The theory of Congressional permis-

sion for State regulation of interstate commerce, which, in the absence of per-

mission, the States could not validlj^ regulate, is this: the States have a power to

regulate interstate commerce which is concurrent with that of Congress but its

exercise is dependent upon the will of Congress, express or implied; the silence of

Congress implies that the interstate commerce shall be free from State regulation ;i6

the express consent of Congress to State action negatives this implication and en-

ables the State to exercise its commerce power. The theory has judicial sanction

based on expressions found in Supreme Court decisions and is supported by eminent
authorities on constitutional law.i''

But other authorities assert that Congress cannot enable the States to take

action with respect to interstate commerce which otherwise they could not validly

take. There are many decisions of the Supreme Court holding that the power of

Congress to regulate interstate commerce is exclusive. That must mean that the

S'tates do not have concurrent power. "^ Among the decisions is:

"It has been frequently decided in this Court that the right to regulate

interstate commerce is, by virtue of the Federal Constitution, exclusively

vested in the Congress of the United States. The state cannot pass any law
directly regulating such commerce. Attempts to do so have bean declared

unconstitutional in many instances, and the exclusive power in Congress to

regulate such commerce uniformly maintained."

Southern R. Co. v. King, 217 U. S. 524

It is impossible to forecast what decision the present Supreme Court will make
on the validity of insurance laws that burden interstate commerce.i^

The importance of the decision to insurance cannot be overestimated.

To validate State laws by Congressional permission is one of the two objectives

of the Act of Congress. The other objective is to define the apphcabiUty of present

and future federal laws to insurance.

This Report is an endeavor to interpret these objectives and to point the neces-

sary readjustments in the light of this interpretation.

Respectfully submitted,

John M. McFall, Chairman
J. Stuart Galloway
Ray Murphy
Edward C. Stone

March 28, 1945.

I* There are violent critics of this doctrine of silence.

"The 'psycho-analysis' of Congress is a perilous venture when that body speaks and is a hopeless task

when it is silent. It would seem that the only sensible course is to hold that when Congress says nothing it

means what it says."
The Negative Implicalions of the Commerce Clause by John B. Sholley 3 University of Chicago

Law Peview 688.

17 Interstate Commerce and State Power by Noel T. Dowling, 27 Virginia Law Review 1.

1" Obviously, if the State does not have power, Congress cannot delegate it.

"Congress cannot transfer its legislative power to the states— by nature this is non-delegable."
Knickerbocker Ice Co. v Stewart, 40 Sup. Ct. 438.

9 "Would the present regime of state regulation be entirely secure against constitutional attack (as

a regulation of interstate commerce) if Congress were to declare, by appropriate legislation, that the regu-

lation of the insurance business in all of its phases (except where, as in the case of the National Labor
Relations Act, a federal statute is directly applicable) is to be governed by the laws of the several states?

Some authority may be found for the view that such Congressional abdication would be persuasive, though
none to show that it would be conclusive upon the Supreme Court."

The Future of State Supervision of Insurance by Edwin W. Patterson
Address before the American Bar Association, September, 1944-

An excellent appraisal of the present attitude of the Supreire Court is found in Federal Cooperation

with the States under the Commerce Clause by Kallenbach, page 378:

"The question may well be raised whether the Court will not eventually abandon the practice of over-

throwing state legislation on the ground of invasion of an exclusive, but unexercised, federal power 9ver
commerce, and come to rely wholly upon positive declarations by Congress either sanctioning or prohibit-

ing state action as a basis for determining the scope of state authority over commerce. Evidences of a
readiness by some members of the present Court to adopt such an attitude toward an ever-widening range
of subject matters are clearly discernible, but it is improbable that the Court will soon concede to Congress
complete responsibility in this regard."
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APPENDIX D

REPORT ON THE MISSOURI RATE CASES BY DEPUTY SUPERIN-
TENDENT BOHLINGER TO SUPERINTENDENT DINEEN OF NEW
YORK

November 28, 1945

Pursuant to your instructions I have made an investigation into the circumstances
surrounding the settlement in 1935 of the Missouri rate cases which were then pend-
ing before a Statutory Court in the United States District Court for the Western
District of Missouri, Central Division. In connection with my investigation I

examined the original court records in the office of the clerk as well as the testimony
bearing on the manner in which the settlement was handled and the means pur-
sued in raising the moneys which were used to bribe an official of the State of

Missouri and others. I have likewise examined the records in the office of the Clerk
of the Supreme Court of the State of Missouri relative to quo warranto proceedings
brought against the fire insurance companies involved in the rate cases in which
the bribery occurred. These quo warranto proceedings are now pending and un-
disposed of. Reference to the litigation still pending will be made hereinafter.

Voluminous briefs as submitted to various appellate courts have likewise been
studied.

The Missouri rate cases, sometimes referred to as the "Missouri Compromise,"
had their origin in 1922. In October of that year the then Superintendent of Insur-

ance for the State of Missouri ordered a 10% reduction in fire and windstorm rates.

The various fire insurance companies doing business in the State of Missouri
thereupon joined in a statutory review proceeding in the state courts of Missouri.
This htigation extended over a number of years and ultimately resulted adversely

to the companies (Aetna Ins. Co. v. Hyde 315 Mo. 113, 285 S.W. 65). Thereupon
the companies filed a petition for writ of certiorari which was granted by the
United States Supreme Court. In 1929 the writ was dismissed on the ground that
no federal question was involved. After the dismissal of the writ, the companies
still feeling aggrieved filed separate injunction suits in the federal courts again
challenging the validity of the 10% reduction order which had been made by Super-
intendent of Insurance Hyde in 1922. Subsequently these injunction actions were
voluntarily dismissed by the companies. In the meantime and on December 30,

1929, more than 200 fire insurance companies doing business in the State of Missouri
notified the Superintendent of Insurance that effective on February 1st thereafter

fire and windstorm rates would be increased 16%% over the rates which had been
fixed by the Superintendent in October, 1922.

The Superintendent of Insurance took the proposed filings under advisement
and the effective date thereof was thereafter and from time to time extended to

June 1, 1930. Prior to the latter date and on May 28, 1930 the Superintendent of

Insurance denied the increase. On the same day the companies instituted a series

of lawsuits. One group comprising 139 companies instituted 137 separate actions

before a statutory Three Judge Court in the United States District Court for the
Western District of Missouri, Central Division. Every one of these companies
was engaged in business in New York State ; 39 were New York companies, 25 were
United States Branches of alien companies domiciled in New York, and 75 were
other state companies licensed to do business in New York. A few days thereafter

and on June 5, 1930, another group comprising 56 companies, which number was
later increased to 74, filed a joint statutory state court proceeding to review the
order of the Superintendent denying the increase.

In this report I will address myself to the 137 actions instituted in the federal

court and in which actions the bribery occurred. These actions were brought to

restrain the Superintendent of Insurance and the Attorney General of the State
of Missouri from interfering with the collection of the 16%% increase on the ground
that the prior rates were confiscatory; that the 16%% increase was reasonable and
that the acts of the Superintendent of Insurance and the Attorney General, and the
Missouri statutes under which they claimed to act, were confiscatory and uncon-
stitutional under the Fourteenth Amendment to the Constitution of the United
States. Upon application of the plaintiff companies and on July 2, 1930 the court

enjoined interference by the state authorities with the collection of the increase
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upon condition, however, that the premiums representing the controverted in-
crease of 16H% be impounded with a custodian designated by the court pending
final determination of the controversy on the merits.
The litigation was extended in view of the many complex questions raised and

numerous depositions were taken in various cities before a Special Master ap-
pointed by the court to inquire into the fasts bearing on the questions at issue.
The Special Master made a lengthy report to which objections were filed. It was
at this stage of the proceedings that there began to develop the iniquities which
ultimately were disclosed and which served to shock not only the insurance world
but the insuring public of the United States. The story of the bribery as unfolded
by subsequent investigation presents an interesting contrast in personalities and
business ethics. It bears repeating so that this Department may have a record of
the train of events.

The attorneys who represented the companies in the litigation were the firm of
Hicks & Folonie of Chicago, Illinois. On October 22, 1935 Ernest H. Hicks, a
member of the firm, died. Thereafter the Bureau of Internal Revenue entered
upon an investigation of the income tax liability of the deceased Hicks. In con-
nection therewith the books of the firm of Hicks & Folonie were examined. In the
course of the examination it was discovered that on May 9, 1935 one Charles R.
Street, vice president of a New York insurance company, had delivered t J the firm
of Hicks & Folonie the checks of 14 nationally prominent fire insurance companies
aggregating the sum of $100,590. Robert J. Folonie, a member of the firm, was
interrogated with respect to the checks and informed the representatives of the
Bureau of Internal Revenue that insofar as the firm of Hicks & Folonie was con-
cerned the checks represented an exchange transaction; that Street had received
the full amount of $100,500 from the law firm by checks payable to the said SLrest.

Desiring corroboration and also being desirous of determining the nature of the
transaction and to ascertain whether it was taxable as income to Street, the officials

of the Bureau of Internal Revenue called upon Street. On being questioned he
admitted the transaction and the repayment of the $100,500 to him by Hicks &
Folonie. He was advised that he would be chargeable with an income tax if these
nioneys actually represented income to him. He stated that the moneys had been
disbursed to someone else and that they did not represent moneys belonging to him.
He refused, however, to furnish any information regarding the person or persons

to whom he claimed the payment had been made beyond an intimation that he had
paid the money to a person who was high in pofitical circles in the State of Missouri.
He informed the officials of the Bureau of Internal Revenue that the person to
whom the money had been paid was not a public offi3ial. The Bureau of course
demanded that the identity of this person be revealed. Street did not name the
person immediately and thereafter advised the Bureau by letter that he could not
reveal the identity of the person to whom the payment had been made until the
steamship "Queen Mary", which was then on her maiden voyage to New York, had
docked. After the "Queen Mary" had docked Street still persisted in his refusal

to disclose the identity of the person to whom he claimed to have made the pay-
ment. It was an easy matter for the Bureau to gain access to the passenger list.

Such access disclosed the name of Thomas J. Pendergast. Pendergast was a poli-

tician reputed to be the most powerful pofitical figure in Missouri. He did not hold
public office. In view of Street's previous statements, suspicion immediately
centered on Pendergast. Street still persisted in his refusal to reveal the identitj''

of his payee and afterwards filed a false income tax return with the Bureau which
in effect retracted his claim that he had paid the money to another and stated that
he had retained it for his own use. Only a brief investigation was necessary to dis-

close that he had not actually retained the money and that his income tax return
was false. Thereupon ensued a thoroughgoing investigation to determine whether
all or any part of the money had been paid to Pendergast.
The Bureau ascertained that the litigation then pending in connection with the

16%% increase had been settled pursuant to an agreement entered into on May 18,

1935. On that date R. Emmet O'Malley, who allegedly had been appointed Super-
intendent of Insurance at the instance of Pendergast, signed, in his official capacity,

a compromise agreement with the agent of the fire insurance companies, namely,
Charles R. Street, by virtue of which it was agreed in substance that the fire insur-
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ance rate litigation should be ended and that the impounded premiums should be

divided so that the fire insurance companies would receive 80% of these premiums
and the policyholders would receive 20%.

Origin of Bribery Negotiations

The events preceding this so-called compromise agreement and the means by
which it was brought about are as follows

:

Early in the month of January, 1935, R. Emmet O'Malley, Superintendent of

Insurance, went to St. Louis, Missouri, where he met one A. L. McCormack, a

St. Louis insurance man. McCormack was a friend of Pendergast. In the course of

the conversation between O'Malley and McCormack reference was made to the

pending Utigation. O'Malley inquired of McCormack as to whether he thought
the insurance companies would be interested in working out a settlement and
suggested to McCormack that he communicate with Street in an endeavor to learn

whether or not the companies would be interested. O'Malley also requested
McCormack to ascertain if Street would be willing to discuss a possible sattlement

with Pendergast. Thereafter McCormack communicated with Street and made an
appointment to meet him in Chicago. A few days later McCormack conferred with

Street and conveyed to him O'Malley's suggestion for a conference with Pendergast.

Street indicated a complete willingness to meet Pendergast. A meeting was arranged
and Pendergast, Street and McCormack met in Chicago, Illinois on January 22,

1935. Street and Pendergast discussed at some length the fire insurance rate liti-

gation, its history and the possibilities of settlement. Street finally told Pendergast
that he wanted to settle the litigation and Pendergast indicated that he believed

a settlement could be arranged provided that Street would pay him a satisfactory

sum of money in connection with the matter. Pendergast asked Street to make an
offer and Street offered $200,000. Pendergast considered this sum of money totally

inadequate and after some bargaining it was agreed that Pendergast would receive

$500,000 for procuring a settlement.

Pendergast agreed to return immediately to Missouri and to put tie wheels in

motion and to bring pressure on O'Malley and other officials of th3 State of Missouri.

At various times thereafter McCormack and Street discussed the matter. Appar-
ently the settlement was not progressing rapidly enough to suit Street. He appeared
to be apprehensive that he had not offered Pendergast sufficient money to interest

himself and to exert real efforts to bring about a disposition of the case. Street not
only wanted to dispose of the Utigation but he wanted it settled promptly. Finally

Street instructed McCormack to inform Pendergast that he desired to discuss the
matter with him further. On March 28, 1935 McCormack while in Chicago met
Pendergast on the street. McCormack communicated with Street and told him that
Pendergast was in town. Within an hour Street with his customary dispatch met
Pendergast and McCormack in a hotel in Chicago. The meeting was of short dura-
tion. Street told Pendergast flatly that he desired rapidity of action and informed
him that he was prepared to raise the original offer of $500,000 to $750,000 if he
could get the matter disposed of speedily. Needless to saj'' Pendergast did not
demur to the increase.

Thereafter and on May 8, 1935 Street telephoned McCormack requesting that
he come to Chicago. On the following day, namely, on May 9, 1935, McCormack
went to Street's office in Chicago. On that occasion Street gave McCormack
$50,000 in bills and requested him to deliver the same to Pendergast in Kansas
City. McCormack flew to Kansas City from Chicago and on the evening of May 9
delivered the money to Pendergast at his office. McCormack delivered the money
to Pendergast in accordance with the instructions of Street. Pendergast placed
the money in his office safe. This amount was part of the $100,000 shown by the
books of the firm of Hicks & Folonie to have passed into Street's hands on May 9,

1935.

Signing of Settlement Agreement
About five days later a conference was held in a hotel in Kansas City, Missouri,

between Street and officials and attorneys representing the fire insurance companies
and O'Malley and McCormack. At that conference a tentative plan for settlement
was developed. Four days later and on May IS, 1935, the tentative plan became a
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reality. It was put into writing and signed by O'Malley as Superintendent of Insur-
ance and by Street on behalf of the fire insurance companies. It is significant that
the agreement was not signed until it had first been submitted to Pendergast at
his office.

A few days after the signing of the agreement of settlement McCormack again
went to Chicago and saw Street at the latter's office. On the occasion of this visit

Street gave McCormack an additional $50,000 in currency with instructions to
deliver it to Pendergast. McCormack returned to Kansas City by train and upon
his arrival again went to Pendergast's office and turned over to him the 150,000
as instructed by Street. Of this $50,000 delivery Pendergast took for himself
$5,000. The remaining $45,000 he gave to McCormack and directed him to deliver
$22,500 to O'Malley and to keep the balance of $22,500 for himself. This last sum
of $50,000 was hkewise a part of the $100,500 shown by the books of Hicks & Folonie
to have passed into Street's hands. There still remained of the original amount
$500. According to the records Street retained that for himself.

Subsequently the "Compromise Agreement" which had been executed by Street
and O'Malley was presented to the court and the court took it under advisement.

Afterwards and on February 1, 1936 the court, without any knowledge of course
that the agreement of settlement was the result of conspiracy, entered a decree
under the terms of which the premiums which had been impounded were directed
to be distributed in accordance with the provisions of the written agreement:—
20% of the impounded premiums was directed to be paid to the policyholders;

50% was directed to be paid immediately to the insurance companies; the remaining
30% was directed to be turned over to Street and R. J. Folonie, as trustees. Out
of the 30% trust fund the trustees were ordered to pay the expenses of the litigation

including the fees of the attorneys for the Superintendent of Insurance as well as
all stenographic and other expenses incurred during the pendency of the litigation;

the balance remaining after payment of the expenses was directed to bs paid to the
companies. After the payment of all of the expenses which the trustees were di-

rected to pay there remained in the trust fund a sum amounting to 16% of the total

impounded premiums. The 16% was subsequently paid out in two installments.
The first installment amounted to 11% of the impounded premiums and was paid
to the companies in March of 1936. When the 11% payments were made, each of

the companies in the case was requested to turn over to Charles R. Street, as
agent, a check in an amount representing 5% of its impounded premiums. The
total amount paid to Street by these checks of the fire insurance companies aggre-
gated $345,582.64.
Some time during the latter part of March, 1936, Street again sent for McCor-

mack, and on April 1, 1936, McCormack went to Chicago. At Street's ofiice the
latter delivered to McCormack $330,000 in currency which had been obtained
through the medium of casliing the checks issued to him by the various companies,
and instructed McCormack to deliver the money to Pendergast. Although the
record does not so state, McCormack presumably knew the purpose of his visit

to Street on this occasion, for he came prepared with a Gladstone bag which he
took to Street's office. Thus we have the picture of the proverbial "bag man.'
McCormack took the money to Kansas City, Missouri, and went directly to

Pendergast's residence where Pendergast was awaiting him. He delivered to

Pendergast the $330,000 in currency as he had been instructed to do by Street.

After counting the money Pendergast informed McCormack that he was keeping
for himself $250,000 thereof. The balance of $80,000 he gave to McCormack with
instructions to turn over $40,000 to O'Malley and to retain $40,000 for himself.

Pendergast's instructions were followed and McCormack thereafter delivered the

sum of $40,000 to O'Malley.
Up to this point $430,000 of the agreed price of $750,000 had been turned over

to Pendergast of which sum he had retained $305,000 for himself and had given

$125,000 to McCormack to be divided equally between himself and O'Malley.

Later in the same year, and sometime during the month of October, O'Malley,

upon instructions from Pendergast, went to St. Louis and communicated with

McCormack, informing him that Pendergast, due to indebtedness for hospital and
medical bills, was in need of additional moneys. O'Malley requested McCormack
to get in touch with Street. In accordance with O'Malley's request and on October
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21, 1936 McCormack again went to Chicago and told Street of O'Malley's visit

and Pendergast's demand for a further payment. Street told McCormack that as

of that moment he did not have any money available but promised to endeavor
to obtain it as soon as he possibly could. McCormack waited around in Chicago
for a couple of days and was then told bj^ Street that he was still unable to make
any payment. McCormack returned home empty-handed. On the following day,
however, which was October 24, 1936, Street transmitted $10,000 by a bank credit

to McCormack at St. Louis. McCormack collected the money and proceeded to

Kansas City with $10,000 in currency. He went to the hospital where Pendergast
was then recovering from an illness and in Pendergast's room McCormack delivered

to him the $10,000 in currency.

Indictment for Income Tax Evasion

Thus a total of $440,000 was paid by Street on account of the $750,000 agreed
upon. No further payment was collected before Street died in 1938, and the re-

maining $310,000 balance of the original agreed price of $750,000 was never paid.

Upon the facts developed by the investigation, Pendergast and O'Malley were
indicted for willfully attempting to defeat and evade pajanent of income taxes.

Both Pendergast and O'Malley pleaded guiltj?-. In May, 1939, Pendergast was
sentenced to the Federal penitentiary for one year and three months, fined $10,000
and was placed on probation for a period of five years following completion of

service of his sentence. O'Malley was sentenced to the Federal penitentiary for

a year and a day, was fined $5,000 and was placed on probation for a period of five

years following completion of service of his sentence.

In June 1940 a grand jury was impaneled to inquire into violations of the Penal
Statutes other than that of the evasion of income taxes upon which Pendergast
and O'Malley had already been indicted and pleaded guilty. The said grand jury
handed up an information for contempt of court against Pendergast, O'Malley
and McCormack. The contempt trial took place before the three judges who
constituted the Statutory Court in the action which had resulted in the bribery.

The contempt trial was held in April, 1941, and resulted in finding all three of the
defendants guilty of contempt. The court sentenced Pendergast to the Federal
penitentiary for a period of two years. O'Malley was likewise sentenced for a period
of two years. McCormack was sentenced to be on probation for a period of two
years. In addition the costs of the proceeding were assessed against Pendergast
and O'Malley.
The disclosures and the subsequent impositions of the sentences on Pendergast

and O'Malley galvanized the Superintendent of Insurance into immediate action.

On May 29, 1939 Ray B. Lucas, who had succeeded O'Malley as Superintendent
of Insurance, made a motion for a show cause order directed to all of the companies
involved in the litigation to show cause why the decree which had been made by
the court under date of February 1, 1936 and under which the impounded moneys
had been turned over should not be set aside insofar as it directed the return of the
said moneys. The relief asked was that the decree be modified so as to assure dis-

tribution of all of the impounded premiums to the policyholders who had paid them.
After argument the court made two orders. One order required the companies to

return to the custodian of the court the entire 80% which had been previously paid
out. The other order required the companies to show cause why the said moneys
should not be returned to the policyholders and the cases dismissed. The companies
complied with the order for restitution and opposed the show cause order on the
question of returning the mone3^s to the policyholders. The companies urged that
the court should decide the case on the merits as to whether or not the lQ3i% rate

increase was justified.

Before making any determination on the question of the return of the moneys
to the policyholders the court considered it essential to ascertain what knowledge
the companies themselves had in connection with the bribery. An order was made
by the court appointing a Special Master to take testimony.

"(a) As to the conduct of the parties in this and companion cases leading up
to the action of the court ordering distribution of the impounded funds de-
posited by the insurance companies with the court's custodian.
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"(6) As to any connection therewith of any agent of the plaintiff authorized
to act in connection with this htigation; and
"(c) As to the knowledge of any authoritative officer or officers of the plaintiff

as to the acts of any such agent.

"But it is not to be inferred from this order that it has been determined by
the court that a finding as to each of the three matters of inquiry herein
specified is necessarily deemed essential to the ruUng of any question which
has been or which may be presented for decision."

The Special Master took testimony over a period of months in the cities of New
York, Hartford, Conn., Chicago, 111., St. Louis, Mo., and Kansas City, Mo. All

told 97 witnesses were examined before the Special Master which included one or

more of the responsible officers of each group of companies. The transcript of the
testimony is embraced in three printed volumes of 1,600 pages. The testimony,
together with the report of the Special Mast3r which latter report is contained in a
printed volume containing 679 printed pages, was thereafter filed with the court.

The testimony of the various company officials, all of which has been examined by
me, presents an interesting picture of the operations which took place prior and
leading up to the payments made by the companies.
The work of handling the Missouri rate litigation devolved upon a committee

known as the Subscribers' Actuarial Committee. At the time of the litigation and
particularly during 1935 and 1936 Street was chairman of the committee. As
chairman of the committee Street assumed unto himself the direction of the liti-

gation and from time to time, at the meetings of the committee he made reports

as to the status of the litigation. It appears that although the members of the

committee represented the companies and ostensibly constituted the body which
directed the litigation Street in fact handled the situation and from all that the

record discloses did not furnish the committee with the details of the litigation but
simply kept the committee informed in a very general way as to what was going on.

How Bribery Funds Were Raised

The story as to the actual means employed in raising the bribery money dis-

tributed by Street as the intermediary enters at this point. The means pursued may
well be di\'ided into two major classifications, namely, the raising of the initial

$100,500 in May of 1935 and the raising of the balance of $345,582.64 in 1936. The
manner of raising the funds was novel to say the least and presents a picture of

duplicity rarely encountered in legitimate business circles. The testimony is

characterized in a certain degree by vagueness. Charles R. Street, the culprit in

the situation, died on February 1, 1938. When the testimony of the company execu-

tives was given before the Special Master in 1939 Street could not be examined and
we must depend upon the memory of those persons who were available to testify

as to Street's activities insofar as they came to the attention of the companies'

executives during the period under review. We will first take up the matter of the

raising of the sum of $100,500 in May of 1935. This story is divided into two parts.

The first part will be referred to as the New York meeting and the second part will

be referred to as the Hartford meeting.
With regard to the New York meeting the testimony shows that a few days prior

to May 2, 1935 Street sent a telegram to an intermediary requesting him to call a

meeting of certain company executives to be held in New York City on the morning
of May 2, 1935. The intermediary proceeded to communicate with the various

executives by telephone. The telegram did not indicate the nature of the meeting

Street desired to be called and at the time the intermediary testified he was unable

to locate the telegram. Thereafter the meeting was held on the appointed day.

Street opened the meeting by stating that it looked as if the Missouri rate Htigation

could be settled on a 90-10 basis, meaning a return to the companies of 90% of the

impounded premiums and a return to the poUcyholders of 10%. He stated that he

would need some money for legal expenses, that he wanted to raise $100,000 and
that he was going to be in Hartford the following day to meet with officials of some
of the Hartford companies. The officials present agreed to make certain_ contribu-

tions which were noted on a slip of paper. Although the matter was an important

one (the amount of impounded premiums being held in connection with the Mis-
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souri rate litigation at that time aggregated $9,000,000) no written memorandum
of any sort was made by anybody present.

At this point it will be pertinent to recount the procedure which had been followed
theretofore in connection with the payment of legal fees in the Missouri litigation.

Up to that time and for approximately thirteen years prior thereto the firm of Hicks
& Folonie had been the attorneys for the companies in the litigation. Whenever
legal fees were to be paid to the firm of Hicks & Folonie the said firm would submit
a bill to the Subscribers' Actuarial Committee. The committee would approve the
bill and thereafter the Missouri Inspection Bureau, which was one of the organiza-
tions representing the companies in Missouri in connection with rate matters, would
assess the various companies to the litigation. The companies would then remit to
the Bureau and the Bureau would pay the fees of the attorneys.

With one exception the executives present at the May 2nd meeting sent checks
covering the amount of their commitments to the intermediary for delivery to
Street. These checks aggregated $62,500.

The Hartford meeting took place on the followdng day, May 3, 1935. Street's

procedure conformed substantially to that which he had employed in New York.
A few days prior to the Hartford meeting he had telephoned an executive in Hart-
ford and asked him to arrange a gathering of responsible fire insurance company
oflScials for a meeting in the early afternoon of May 3rd. In this instance Street
did not suggest the names of those who were to be invited. Examination of the
testimony of the various persons who attended the meeting discloses that Street
told the assembled group the same story that he had told the executives at the
meeting the day before. After discussion the executives assembled agreed to
contribute certain amounts on behalf of their companies. One executive present
made a written memorandum on the day following which reads in part as follows:

"Memorandum
'Saturday, May 4, 1935 In re: Missouri Situation

"An effort is being made to settle the Missouri rate case through the inter-

vention of those who wish to terminate this long drawn-out legal struggle,—
and what is now proposed is that 80% of the impounded premiums shall be
returned to the Companies, 10% shall go to the public and 10% will be for

the expenses in the handling, — and from and after a date to be fixed, maybe
March 1st, the rate of premium applying in the State of Missouri will be as
follows

:

"The theoretical 16% advance over the 90 brought the rate of 105%. We
will, under this agreement, reduce this 105% theoretical rate to 100%, which
is the rate that was in effect before the Hyde order.

"It is necessary in carrying on this activity, to use temporarily $100,000,
which will be accounted for when the settlement is made and we are asked to
contribute our proportion of this sum as shown below.
"We were asked to contribute as an advance for legal expenses the sum of

$37,500, as the participation of the group of companies centered at Hartford.
$62,500 was raised among a few of the New York Companies on Thursday.
Mr. Street is to turn this money over to our attorneys. Hicks & Folonie but
it is not to be delivered unless the settlement, as above referred to, is effected.

After the agreement has been effected the attorneys will appear before the
court and secure its approval to a stipulation of this settlement, as above re-

ferred to and the advance money will be accounted for."

The amount actually collected in Hartford was $38,000.
Examination of the memorandum indicates that Street in all probability made

some mention of the 90-10 settlement which had been discussed at the New York
meeting. The memorandum also gives credence to the testimony of the company
officials to the effect that Street stated that he needed the funds for legal expenses.
With one exception all of the companies present issued their checks. The checks
were drawn on the day of the meeting. One company's check was drawn four days
later. All were transmitted to Street.

As before stated the checks were all cashed and the sum of $100,500 was turned
over by Street to Pendergast, with McCormack acting as intermediary.
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Balance of Money Collected
With regard to the balance of $345,582.64 which was turned over to Street by

checks of the companies in the litigation, the transmission of these checks came
about under the following circumstances. When the court made its decree on

February 1, 1936 it will be recalled that 50% of the impounded premiums was to

be paid to the companies and 20% thereof was to be paid directly to the policy-

holders. The remaining 30% was to be turned over to Charles R. Street and Robert

J. Folonie as trustees. The impounded premiums amounted to slightly over nine

million dollars. Thus there was turned over to Street and Folonie as trustees for

the purpose of paying the expenses of the litigation approximately $2,700,000.

The order of the court contained a direction that after the pa^mient of all of the

expenses any balance remaining was to be distributed to the companies. There
was very little delay in distributing most of the funds for, approximately one month
after the making of the decree Street and Folonie were in possession of sufficient

funds to make a distribution to the companies of 11% of the impounded premiums.

Once again Street arranged a meeting in New York at which a group of company
executives was present. This took place in March, 1936. Upon that occasion Street

stated that the trustees were going to make a payment of 11% and that he needed

an additional sum of approximately $350,000 which in addition to the amount
advanced by the companies the previous year would approximate $450,000 or 5%
of the nine million dollars of impounded premiums. He stated that the checks

would be ready for the companies in a short time and requested that they give to

him by a check payable to him as agent 5% of their impounded premiums. He
stated further that as to those companies which had contributed in May 1935 there

was to be deducted from their checks of 5% which he desired the amount advanced

as a result of the May 2, 1935 meeting. He stated that the moneys would be

needed for legal expenses. He also stated that he could not tell what the total

amount of expenses would ultimately amount to but that when the litigation was
all finished he would make a complete accounting for the sums received. No one

raised anj^ serious question. The meeting was short, lasting in all probability not

more than fifteen minutes.

Street arranged to have a computation made as to the amount which would be
required of each company in order to pay him 5% of the impounded premiums.
Two men were assigned to the task of telephoning or making personal calls on
insurance company officials along the Atlantic seaboard as a part of the process of

delivering the 11% checks and getting in return the 5% checks payable to Street

as agent. No letters were written in this work or at least none was produced before

the Special Master although some handwritten memoranda indicating the com-
putation of the 5% assessment were located subsequently.

One feature of this transaction is noteworthy. As has been stated earlier in this

report, the order of the Court had provided that 30% of the impounded funds was
to be turned over to Street and Folonie as trustees for the payment of expenses.

As trustees, Street and Folonie were required by the Court to account for the

moneys which they had received and disbursed. The evidence does not disclose

that any inquiry was made by companies operating along the Atlantic seaboard

as to why Street should be requesting checks for legal expenses to be taken out of

moneys which ostensibly represented a surplus over and above the legal expenses

which Street and Folonie were to pay out under the decree of the court.

In the middle west Street undertook the task of defivering the 11% checks and
of obtaining the 5% rebate checks to himself as trustee. He apparently found it

necessary to use the mails for correspondence, and evidence on this phase of the

matter was produced before the Special Master.
In order that the following extracts from the minutes may be more readily

understood, attention should be called to the fact that at the time of the first

distribution of 11% Street originally wanted to distribute only 6% and get back

5% from the companies. To that extent a certain number of checks were sent out

shortly thereafter and at the suggestion of Folonie that a larger distribution should

be made, the trustees decided to send out checks amounting to 11%. Some of the

companies cashed the 6% checks and as to those companies a further check of 5%
was subsequently forwarded to them. In passing it should be noted that from the

evidence Folonie was completely ignorant of Street's manipulations. A 6% check



Part I xcvii

was sent to a prominent mid-western company. On May 9, 1936 the following form

letter which had been prepared as a letter of transmittal for use in forwarding

checks to the companies went forward to this company. It follows:

"Chicago, March 9, 1936

"We enclose check for $(se8 below), being 6% of the amount of your im-

pounded premiums in Missouri as of May 1, 1935.

"This is a distribution out of the 30% of the fund turned over to_ us as

Trustees for the discharging of company liabilities in connection with this rate

litigation— we think this can be done without reducing the fund below the

limit of safety.

"C. R. Street
"R. J. FOLONIE

Trustees."

Attached to the letter was a memorandum written in Street's handwriting reading

as follows:

"Send me ck for 30% and trust me—
CRS"

There is nothing in the record to show why Street appended the admonition

contained in the memorandum and four days later the company sent Street the

requested checks with a covering letter reading as follows:

"Enclosed are the checks asked for in the memorandum which was received

attached to your letter of the 9th."

Approximately two weeks later, and on March 30, 1936, Street again wrote the

same company:

"Chicago March 30, 1936

"I enclose herewith checks for the ****, $1,330.37; **** $4,121.78, on account

of Missouri impounded premiums.
"This makes 11% of your impoundments as of May 1st last which you have
received.

"I also return you two checks payable to me and to Folonie as Trustees.

"The situation has changed since I spoke to you and have been to New York
where a number of the 'big boys' met and I came back with **** check for

$34,000 (they have previously put up $15,000), ****, $23,000 (they had
previously put up $15,000), and others, all payable to C. R. Street, Agent.

"Please send me **** check for $1,330.35 and **** check for $4,121.75 ex-

pense, this being within a few cents of the same amounts as the checks now
sent you.
"All checks are in except these and two distant companies I have yet been

unable to reach.

"This simply increases the amount you will receive in the final distribution,

a matter of bookkeeping, as it were, but it cannot be paid out of the Trustees'

account— no bribery but legitimate expenses which we cannot put in our

report to the court.

"Full report will be made at the April meeting.

"With best regards, I remain
"Yours very truly,

"CRStreet"

Despite Street's admonition to the recipient of the letter to trust him and despite

his assurance that there was "no bribery" but "legitimate expenses which we
cannot put in our report to the court," the recipient of the letter apparently had
some misgivings for he wrote Street as follows

:

"Mr. C. R. Street, "April 1, 1936

310 South Michigan Avenue
Chicago, Illinois

"Dear Sir:

Re: Missouri Impounded
"Enclosed find checks for the amounts specified in your letter dated March

30th. The other two checks returned are being voided.
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"The procedure j'^ou suggest seems to be somewhat of an involved way of

doing business, but we take it for granted that circumstances justify your
request. Remittances are being sent you, therefore, although we admit frankly

that we do not know yet what it is all about.
"Yours truly,

Examination of this correspondence indicates quite clearly why the checks which
had been sent by this particular company were returned. The original checks had
been made payable to Street and Folonie as trustees. Of course Street could not

use those checks in that form. He wanted them made to himself as agent and the

company comphed with his request. In response to the letter of April 1st, Street

sent the following reply

:

"Chicago April 2, 1936.

"Will tell you all about it at the Association meeting, at which I propose

to make a detailed report.

"In the meantime can assure you it is all right.

"Yours very truly,

"CRStreet"

The manager of the western department of one company testified before the

Special Master. In March 1936 Street, called on the manager at his office in Chicago
and delivered to him a check representing 11% of the impounded premiums of the

companies in the manager's group. Street told the manager that he had in his

possession checks which aggregated 11% which he was prepared to turn over to

the manager if the latter would deliver to him (Street) checks aggregating 5% of

the impounded premiums. Street was asked why the transaction should be handled
in that manner; if companies were to receive 6% net, the manager asked whj'

Street did not give him a check for 6% instead of making it a double transaction.

Street said that the reason why it was being done in that manner was to simplify

bookkeeping. The manager then asked Street what the 5% was to be used for. To
which Street replied: "That he couldn't tell me just then." The manager then went
on to testify:

"I said to Mr. Street that a check from each of our companies for 5 per cent

of our impounded premiums was rather an unusual request and that I as

manager of the company should have some information as to what that money
was to be used for, that I had no authority to give out money just because
someone wanted it. I should have some explanation of the payment to give

to my head office officials if they asked for it. 'Well,' he said, 'I am sorry,
**** but I can't tell you that just now,' but then he reached down in his pocket
and he pulled out an envelope and he said, 'I have called on all of these man-
agers in New York and I have their checks here. Now, if you want to see

them, here they are.' I said, 'No, Mr. Street, if you will tell me that you have
those checks, that is all the information I need and I will take your word for

it.' Then I asked Mr, Street further, 'Well, tell me this, is this money to be

used in the settlement of this case, possibly to buy a judge or someone,' and
Mr. Street answered, '****^ I can answer that question with a positive no.

These funds are to be used for legitimate purposes only,' and with that I

called for our accountant."

This witness seemed to be the only one who raised the point of bribery directly.

When Street said funds w ere to be used for legitimate purposes only all of the

witness' suspicions were allayed.

There were other witnesses who raised questions about the manner of handhng
the transaction but in every instance Street was successful in dispelling any appre-

hension which they might have had. The fact is that the companies paid their

respective shares.

It was the lack of actual knowledge which led the United States District Judge
in a charge to the Grand Jury in the Western District of Missouri to inform the

jury prior to deHberations that there would probably be no evidence available

upon which to predicate criminal indictmicnts against the officials of the com-
panies. On the state of the record (and it is to be assumed that before the Grand
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Jury inquiring into the situation no additional evidence could be adduced) the

Grand Jury exonerated the company officials from any criminal responsibility.

As to the civil responsibility of these officials a different situation prevailed.

After the Special Master had concluded taking testimony and his report had been
filed the case was briefed extensively by the companies' attorneys and by the

attorneys for the State of Missouri, and the matter was argued before the Three-

Judge Statutory Court. The opinion of the Three-Judge Court, which was handed
down on August 14, 1940 and which is reported in 38 F. Supp. 896 sets forth at

considerable length the questions before the court and the responsibility of the

companies for the acts which took place. The court found that the insurance com-
panies had not come into court with clean hands and directed that the moneys be
distributed to the policyholders. At page 924 the court said

:

"What do the facts here show as to knowledge, actual or implied, as to each
of these companies? There was implied knowledge as to every one of the

companies. Each of them made contributions to the bribe moneys through
responsible company executives, under circumstances which would have put
a reasonably prudent man on inquiry and, had such inquiry been diligently

pursued, it is difficult to believe that any would have made such contributions

or, if they did, that such could have been without knowledge that the money
was to be used in surreptitious waj^s to bring about the settlement agreement
— which all knew would require some sort of action by this court to make it

effective."

and at page 925 the court in its opinion said:

"Men e.xercising reasonable prudence do not pay out money in this manner
\vithout inquiry as to what it is for. Apparently, in their ordinary expenditures,

these men made such inquiries and required such knowledge. It is no answer
or excuse to say, as many did, that they trusted Street and that he resented

interrogation. The same witnesses required such information from their own
trusted employees in ordinary expenditure transactions; and the disposition

of the one to whom an expenditure is made is no legal bar to inquire nor excuse

for not making such."

After the court had made its decision the companies moved for a new trial. The
motion for a new trial was denied. In the opinion denying the motion the court

called attention to the fact that the companies which had contributed to the iniaal

bribe fund of $100,500 did so without any investigation of the unusual procedure
suggested by Street. The companies appealed to the Circuit Court of Appeals.

In an opinion bj' the Circuit Court of Appeals for the Eighth Circuit affirming the

lower Court and reported in 129 F{2) IJ^S the court in commenting on the finding

which had been made by the lower court to the effect that the companies had not
come into court with clean hands, said at page 148:

"**** We have examined the voluminous record with great care, and par-

ticularly the report of the Special Master, consisting of six hundred and seventy-
nine pages, and we are of the view that the findings of the court on this issue

are sustained by abundant evidence ***."

After the affirmance by the Circuit Court of Appeals the companies applied to the

United States Supreme Court for a writ of certiorari. The petition was dismissed

{Sll U. S. 687). A petition for rehearing filed by the companies with the United
States Supreme Court was thereafter denied {317 U. S. 712).

State and Federal Impoundings

While the actions in the Federal Court which resulted in the briberj^ scandal
were brought to an end by the final action of the United States Sapreme Court
in denial of the petition for rehearing, notice should be taken of certain collateral

matters. I refer particularly to the matter of the impounding of premiums not
only in the Federal Court cases but in the various actions instituted by the com-
panies in the State Courts of Missouri. When the companies instituted State Court
actions upon the reduction in rates ordered by the Superintendent of Insurance in
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1922, the court directed the impounding of the premiums in excess of those allowed

by the reduced rate. Many miUions of dollars were impounded in those cases and

at the present time there is^ still impounded .|2,300,000 which has not been returned

to the poUcyholders because they cannot be located. Twenty years have elapsed

since these policyholders paid their premiums and because of the lapse of time it

is thought that the money still in possession of the State will never be turned over

to the policyholders who paid the moneys. In addition to the impoundings in those

cases there were impoundings which were ordered in the actions which the com-

panies instituted in the State Courts to review the order of May 28, 1930 denying

the requested 16%% increase. During the time that this group of State Court

cases was pending, there was impounded in connection with the said litigation over

one and one-half million dollars. When these cases ended adversely to the com-

panies in 1935 the impounded moneys were directed to be returned to the policy-

holders. As of the present time there is still a balance of approximately $150,000

which has not been returned due to the fact that the poUcyholders have not been

located. The cost to the State of Missouri in handUng the refunding of the moneys

in these actions was over $120,000 which was borne by the State of Missouri. With

regard to the impoundings in the Federal Courts which were the subject of the

bribery scandal, it may be said that those funds have been returned in toto. As

will be seen from the foregoing $2,300,000 still unpaid to policyholders arising out

of the Utigation following the 1922 rate reduction and the $150,000 still unpaid to

poUcyholders arising out of the litigation following the denial of the 16M% increase

in 1930 aggregates approximately two and one-half million dollars. In all prob-

ability all of these moneys wiU escheat to the State of Missouri. It is to be_ de-

plored that a loss of such magnitude should faU upon the insuring public and it is

to be hoped that there wiU never be a recurrence of a situation so inimical to the

public interest.

Quo Warranto Proceedings

In order that the present status of the Missouri rate cases may be the subject of

record in this Department, I wish to caU attention to the fact that I examined the

files in the Office of the Clerk of the Supreme Court of the State of Missouri at

Jefferson City, Missouri. After the revelations attendant upon the bribery scandal,

the Attorney General of the State of Missouri instituted a quo warranto proceeding

against the companies involved. The prayer of the petition in that proceeding asks

that the companies be declared to have forfeited their franchises on the grounds:

(a) of bribery

;

(6) that the companies were charging illegal rates;

(c) that the companies entered into agreements to fix prices; and

(d) that the companies took control of the Missouri Inspection Bureau and in

March of 1938 employed one Clark, as attorney for the Bureau, with fuU

knowledge that at the' same time Clark was employed in the Insurance De-

partment of the State of Missouri.

The issues were referred to a Special Commissioner to take testimony and to make
findings of fact and conclusions of law. The Special Commissioner has made his

report and the case wiU be heard for final decision before the court en banc in

January, 1946.

As a result of my investigation certain remedial steps suggest themselves. I have

refrained from incorp'orating them in this report on the assumption that you may
want to call a meeting of the Bureau Chiefs to study the report and explore pros-

pective remedies.
Alfred J. Bohlinger,

Deputy Superintendent of Insurance.
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APPENDIX D(l)

Memorandum for Committees of American Life Convention and Life Insurance

Association of America
From Noel T. Dowling and Edwin W. Patterson of the School of Law, Columbia

University

Subject: (1) Effect of the South-Eastern Underwriters decision on state tax laws,

and (2) power of Congress to permit such laws to continue in operation.

We understand that your branch of the industry, believing it to be in the public

interest that the States continue to exercise their powers over the business of insur-

ance and being whoUj' agreeable to the continued payment of fair taxes to the several

States, has authorized the study in which we have been engaged in order that

additional information may be made available, first, as to the legal situation

created by the South-Eastern Underwriters decision with regard to the constitu-

tional basis of existing tax laws, and second, as to possible lines of action for over-

coming such difficulties as may result from that decision.

While our reference has not been sharply defined, we understand it to be a limited

one and primarily to supply information. It does not call upon us to make recom-
mendations, neither does it ask our opinion as tD the validity of any specific pro-

vision in existing tax laws. We would not in any event undertake to express such an
opinion without both a more detailed examination of the statute and its operation

and effect than we have so far made and fuller knowledge of the facts capable of

being estabhshed on the record. The foregoing has to do especially with the first

part of this memorandum, concerning the effect of the South-Eastern decision on
existing tax laws. With respect to the second part, we understand our reference

to be somewhat broader and to include not only informational material but also

an expression of our opinion as to how far it lies within the power of Congress,

by virtue of the commerce clause, to permit the tax laws now in force to continue

in operation.

It was only under much pressure that we were able to prepare the memorandum
since the meeting last week. There are still several phases of your tax problem
which need to be covered, e. g., allowable deductions, multiple burden, privilege

tax, retahation; and as to them a supplemental memorandum will be prepared.

But the outstanding phase is concerned with discrimination against interstate

commerce, and we have made that, together with the power of Congress to permit
existing tax laws to continue in operation, the subject of this memorandum. And,
pursuant to your suggestion, we here indicate our general conclusions.

On the point of discrimination, assuming no Congressional permission, our
general conclusion is that a state premium tax law which taxes foreign insurance

company premiums at a higher rate than it taxes (or without taxing at all) pre-

miums of hke domestic insurance companies would probably be invalid as a dis-

crimination against interstate commerce; it could be saved only by showing a cor-

responding tax, imposed in some way or other upon the premium receipts of domestic
companies only, sufficient to equalize substantially the burdens on domestic and
foreign companies.
On the point of the power of Congress to permit the continued operation of state

laws, our general conclusions are, first, that except where such laws involve dis-

crimination against interstate commerce, it seems clear that Congressional permis-

sion will remove the commerce clause objections and thus enable the laws to

continue in operation; and, second, that even where discrimination is involved, at

least such as may be shown under the laws now in force, an arguable case can be
made that Congressional permission for the continued operation of such laws would
not be held invalid.

I

Effect of the South-Eastern Decision on State Tax Laws
The all-important point for present purposes is that, by classifying insurance as

interstate commerce, the decision has brought on a new set of questions which
are concerned with the powers of the States over interstate commerce and which
arise by reason of the commerce clause itself. None of them was actually involved
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in the issues before the Court in either the South-Eastern case or The Polish National

Alliance case.

The majority opinion by Mr. Justice Black adverted to them in an indirect and
general waj'-, though he did refer specifically to what he described as the "exag-

gerated" argument about the effect of the Sherman Act in invalidating state laws

regulating insurance. Mr. Chief Justice Stone, dissenting, made a point of the

fact that neither the majority opinion nor the briefs and argument of counsel

"explored in any detail" the extent to which "still other state statutes [than those

invalidated by the Sherman Act] will now be invalidated as in conflict with the com-

merce clause" (emphasis supplied). The Chief Justice went on to say that "cer-

tainly there cannot but be serious doubt as to the validity of state taxes which
may now be thought to discriminate against the interstate commerce," and that

the resolution of those doubts will call for extensive htigation and legislation "in

order to estabUsh a new boundary between state and national power." Mr. Justice

Jackson, also dissenting, thought the Court's decision "at very least will require

an extensive overhauling of state legislation" and that "certainly the States lose

very important controls and very considerable revenues."

That the commerce clause objections which may be raised against many existing

tax statutes are serious and difficult is clear to us on a consideration of the judicially

developed law of the clause. And on the present outlook for these statutes we at-

tach some adverse significance to the 5-4 line-up of the Court in the recent case

holding an Arkansas sales tax law invalid while at the same time apparently assum-

ing a like percentage use tax would have been upheld. McLeod v. Dilworth Co.,

64 S. Ct. 1023, decided May 15, last. The majority was made up of Mr. Justice

Frankfurter, delivering the opinion, and Mr. Chief Justice Stone and Mr. Justice

Jackson, all of whom dissented in the South-Eastern case, together with Justices

Roberts and Reed, who did not participate in that case. The McLeod case shows

the full Court in action on a state tax law, and it suggests to us, especially in view

of the emphasis in the minority opinion, that a majority of the present Court are

very much concerned with how and on what basis a State undertakes to tax inter-

state commerce as well as with the results of what it does.

The South-Eastern case swept away the understructure upon which a large part

of state legislation on insurance has been rested. This understructure wa,s the

doctrine formulated in Bank of Augusta v. Earle, 13 Peters 519 (1838), applied in

Paul V. Virginia, 8 Wall. 168 (1869) and invoked repeatedly since then, nainely,

that the States have power to exclude foreign corporations from doing business

within their borders or to admit them on such conditions as they see fit to prescribe.

To this doctrine there were two exceptions, one, where the foreign corporation was
engaged in the performance of a federal function and, the other, where it was en-

gaged in carrying on interstate commerce. A limiting doctrine of "unconstitutional

conditions," not relevant here, was subsequently developed. By dint of the South-

Eastern decision a foreign insurance corporation is now in the second exception

above, and it now enjoys a constitutionally protected right to enter the State.

Among the several distinctive doctrines developed by the Supreme Court for

the protection of interstate commerce, none is more firmly estabUshed than that

the States may not discriminate against interstate commerce in favor of local com-

merce. The principle underlying this doctrine is as fundamental as the Constitu-

tion itself. Indeed, a chief occasion of the commerce clause, said Cardozo, J.,

speaking for the Court in 1935, "was 'the mutual jealousies and aggressions of the

States, taking form in customs barriers and other economic retaUation.' " Baldwin

V. Sellig, 294 U. S. 511, 522 (1935).

This doctrine is abundantly illustrated in a long fine of decisions beginning at

least as early as 1876. Among the cases so holding are: Welton v. Missouri, ^l
U. S. 275 (1876) (hcense tax on only those peddlers selling goods produced outside

of Missouri) ; Guy v. Baltimore, 100 U. S. 434 (1880) (wharfage charges appUcable

only to unloading of goods produced outside of Maryland); Webber v. Virginia,

103 U. S. 344 (1881) (license tax on manufacturer's agents, applicable only to

manufactured articles produced outside of Virginia) ; Hale v. Bimco Trading, Inc.,

306 U. S. 375 (1939) (Florida inspection fee on foreign-produced cement); Best &
Co. V. Maxwell, 311 U. S. 454 (1940) (North Carolina license fee on retail sample

rooms).
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A summary of the facts of two recent cases will aid in determining their appli-

cability to the state premium tax laws. In Hale v. Bimco Trading, Inc., a decree

was upheld, which enjoined enforcement of a Florida statute that imposed an
"inspection fee" of 15c per cwt. upon all cement imported from outside the State,

but required no inspection and imposed no fee upon cement produced in Florida.

It was shown that the "inspection fee" was about sixty times the cost of making
the inspection. The opinion of the Court (Frankfurter, J., all concurring)

treated this "fee" as a tax, and said that the presumption of constitutionality

"cannot overcome this calculated discrimination against foreign commerce." In

Best & Co. V. Maxwell, a New York department store sued to recover a tax which
it paid under protest, pursuant to a North Carolina statute which imposed an
annual privilege tax of $250 for a Hcense to displaj^ goods and samples for sale in a

hotel, etc., by any person not a regular retail merchant of North CaroUna. The
plaintiff maintained a sample room in a North CaroUna hotel, at which its agent

took orders for goods to be shipped from New York. The Court held the statute

unconstitutional as a discrimination against interstate commerce. The opinion of

the Court (Reed, J., all concurring) said: "The commerce clause forbids dis-

crimination, whether forthright or ingenious." Although the statute was in terms

applicable to residents conducting onl}^ sample rooms, the Co art assumed that

"normally" lesidents competing with the plaintiff would be "regular retail mer-
chants" of North Carolina, and that these paid only $1 per year for the privilege

of doing business in the State. Because of this disparity betwean the "corresponding

fixed-sum license tax" imposed on interstate and intrastate commerce, the Court
unanimously found the tax to be discriminator}-.

We see no reason to beUeve that the principle of these cases, involving tangibles

of interstate commerce, would not be applicable to the business of life insurance,

though it deals in intangibles. Among the dealings in intangibles which the Court
has treated as interstate commerce are, the sale and delivery of instruction by a

correspondence school, International Textbook Co. v. Pigg, 217 U. S. 91 (1910) the
furnishing of services by a custom house broker. Union Brokerage Co. v. Jensen,

64 S. Ct. 967 (1944); the pubUcation of a magazine. Western Live Stock v. Bureau
of Revenue, 303 U. S. 250 (1938), and the transmission of securities across state

lines. Electric Bond & Share Co. v. Securities Exchange Commission, 303 U. S. 419,
431-433 (1938). Cf. Hall v. Geiger-Jones Co., 242 U. S. 539 (1917). Indeed, the
South-Eastern case and the Polish National case both exclude any such distinction.

From these cases, as well as from others which have sustained state laws against
the charge of discrimination and of which a few will be mentioned, we find four

factors involved in the Court's test of discrimination:

1. Scheme of Taxation as a Whole. In determining whether or not a particular

statutory provision is discriminatory, the Court considers not only the provision
imposing a tax on interstate commerce but also other statutory provisions imposing
taxes on domestic (intra-state) commerce.
Thus, in Ilinson v. Lott, 8 Wall. (U. S.) 148 (1869), the Court upheld an Alabama

statute taxing liquor, imported from without the State, at the rate of 50c per gallon.

The Court said that this statute, standing alone, would be discriminatory; but it

found another section of the Alabama statutes that imposed a tax of 50c per gallon

on liquor produced in Alabama, and so held that the statite was a legitimate

exercise of the State's taxing power, not an attempt to "regulate commerce between
the States." In Henneford v. Silas Mason Co., 300 U. S. 577 (1937), the Court
upheld a tax imposed by Washington upon the use in Washington of property (here

machinery used by a building contractor on the Grand Coulee dam) bought out-
side the State, on which no sales tax had been paid. The use-tax provision (here
imposing the burden of payment directly on the user) was a part of a comprehensive
sales-tax law, which imposed taxes at the same rate upon sales made within the
State. The opinion of the Court, by Cardoza, J., said: "Equality is the theme that
runs through all the sections of the statute." The Court was careful to qualify all

of its statements about taxation of interstate commerce transactions by the word,
"non-discriminatory." Similarly, use taxes imposed upon consumers who bought
goods without the State and brought them into the State were upheld where there
was a sales tax at the same rate upon purchases made within the State. Gregg
Dyeing Co. v. Query, 286 U. S. 472 (1932) (use tax collected by State from consumer)

;
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Nelson v. Sears Roebuck & Co., 312 U. S. 359 (1941) (use tax collected from seller).

The use tax and the sales tax were found to be corresponding burdens.

2. Corresponding Burden. In determining the discriminatory character of a tax

on interstate commerce, the Court will consider only the "correlative" or "cor-

responding" burden placed on local (intra-state) commerce. There is no indication

that the Court will go further than to compare the taxes imposed, by whatever
name called, upon the same or substantially similar taxable events or taxable

values. A comparison of taxes imposed on different bases could result at best in a

chance equahty which would not satisfj'" the basic principle of the commerce clause.

In Best & Co. v. Maxwell, 311 U. S. 454 (1940), the Court compared only the

"fixed-sum license" taxes of out-of-state and local merchants, and took no account

of the obvious fact that local retailers who maintained stocks of goods in North
Carolina would pay ad valorem taxes on such stocks, whereas the plaintiff, which
maintained only a sample room, would not pay North Carolina a tax on its stock

of goods. The case which has gone furthest in applying the "corresponding" test is

Interstate Busses Corp. v. Blodgett, 276 U. S. 245 (1928). A motor-bus company
using the highways of Connecticut for both interstate and intrastate transportation

of passengers sued to enjoin the state tax officials from enforcing a Connecticut

statute which imposed a tax on interstate busses of Ic per mile traversed within the

State. A judgment for the defendants below was affirmed by the Supreme Court.

The opinion, by Stone, J., held that the plaintiff had not sustained the burden of

proving that the statute imposed a "substantially greater burden" on interstate

busses than on those doing a purely intrastate business. Connecticut imposed no
such mileage tax upon intrastate busses, but it did impose on them (and not upon
interstate busses) a gross receipts tax of 3% annually. The plaintiff tried to bring

into the computation other taxes which it paid in Connecticut, such as the tax on

personal property (its busses) and the (shifted) gasofine tax ; but the Court did not

consider these to be "correlative": "We cannot say from a mere inspection of the

statutes that the mileage tax is a substantially greater burden on appellant's

[plaintiff's] interstate business than is its correlative, the gross receipts tax, on com-
parable intrastate businesses. To gain the relief for which it prays appellant is

under the necessity of showing that in actual practice the tax of which it complains

falls with disproportionate economic weight on it." (276 U. S. at p. 251.)

A Louisiana statute which in terms imposed a tax of 25 mills on the dollar of

assessed valuation of all rolling stock of non-resident corporations not domiciled

in Louisiana (and only upon them) was upheld as not discriminatory, where it

appeared that if the foreign corporation became domiciled (which it could do) in

a particular parish or city it would then have to pay on the same property a local

tax, the rate of which, varying as between the different localities, averaged approxi-

mately the same rate as the state tax. General American Tank Car Corp. v. Day,

270 U. S. 367 (1926). The opinion of the Court by Stone, J., concludes that the

plaintiff, suing to enjoin collection of the state tax, had failed to show discrimination.

3. "Substantial" Equality. Equality of burden between interstate and intrastate

commerce need only be "substantial."

In the case last cited the Court said the tax was not objectionable unless it dis-

criminated "in some substantial way between the property of the appellants and

the property of residents or domiciled nonresidents" (p. 372). The tax is not invalid,

it said, "merely because equality in its operation as compared with local taxation

has not been attained with mathematical exactness" (p. 373). Further on in the

same opinion Mr. Justice Stone said that even if, as contended by the plaintiff,

the average of local taxes was only 21 mills on the dollar:

"In the absence of a purpose to discriminate, disclosed by the legislation itself,

we are not prepared to say that a 4-mill variation in one year not shown to be a

necessary or continuing result of the scheme of taxation adopted, would be an un-

constitutional, discrimination ..." (pp. 373-374).

4. Discrimination Apparent from the Statute itself. There is ground for beUeving

that the Court will declare a tax statute invafid if, taken as a whole, it discloses an

apparent purpose to discriminate against interstate commerce, even though there

is no proof that, in its practical operation, it imposes a substantially greater burden

on interstate commerce than the corresponding burden on intrastate commerce.
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Indications of such a tendency are found in the opinion of Mr. Justice Stone in

the General American Tank Car case, supra, ("in the absence of a purpose to dis-

criminate") and in the opinion of Mr. Justice Frankfurter in Hale v. Bimco
Trading, Inc., supra, ("calculated discriminaiton"). If the statute on its face im-

poses an unlawful burden on interstate commerce, the invalidity is not cured, it

seems, merely because the State might lawfully, by adopting another mode of com-
putation, have imposed a substantially equal burden. McCarroll v. Dixie Greyhound
Lines, Inc., 309 U. S. 176, 180-183 (1940).

From the foregoing review we conclude that a state statute which, in the same
provision or in separate provisions taken together, imposes a tax on life insurance
premiums received from within the State by foreign (out-of-state) companies at a
higher rate than that imposed upon, or without imposing any such tax upon, domes-
tic company premiums received within the State, is discriminatory and would
probably (subject to the quaUfication stated below) be held invahd. Statutes of

this type are found in a number of States.

However, we believe that such a premium tax law would not be held invahd if

it be shown that in some way or other the State imposes upon domestic companies
only a corresponding tax sufficient in amount to equalize substantially the burdens
on domestic and foreign companies.

Concerning the "corresponding burden" test, we find no basis in the precedents

for believing that the Court would include ad volarem taxes paid by a dDmestic
life insurance company on its home office building or other property, as a tax on
intrastate commerce to be weighed against a premium tax, at a higher rate, imposed
on the premium receipts, within the State, of foreign companies. If the state pre-

mium tax on foreign companies were "in lieu of all other taxes," including ad
valorem property taxes, a closer question would be presented; yet even so, the
Court would, it is believed, consider the probable effect of such a concession to foreign

companies and not merely its theoretically possible effect. That a tax is to b3 tested

by its "probable" effect on interstate comnaerce, see, for instance, Bsst & Co. v.

Maxwell, supra; Dahnke-Walker Milling Co. v. Bondurant, 257 U. S. 232, 292 (1921).

ladeed, we believe that the Court would hold anothsr tax imposed solely on domas-
tic companies to be a corresponding burden, only if it were imposed upDU the same
or a similar taxable event or value; for otherwise the equaUty of burden, even if

proved in the case of a particular foreign company, would be a merely fortuitous

effect of the statute. See McCarroll v. Dixie Greyhound Lines, Inc., supra.

As to what the Court would deem a tax upon a similar taxable event or value
we can give only a few indications. If any State imposes upon dDmestic life insurance

companies, but not upon foreign fife insurance companies, a Ucense tax, privilege

tax, gross receipts tax or gross income tax, fairly relate! to the volume of its pre-

mium receipts within the State, the amount of such a tax would probably be taken
into account as an offset against a higher premium tax on foreign companies. M ini-

cipal taxes on premium receipts, imposed on dDmestic companies and not on foreign

co-tipanies doing a comparable business in those municipalities, would apparently
be taken into account. General American Tank Car Corp. v. Day, supra. Whether
a tax imposed upon a company's agents is in effect a tax upon the company itself

is a question to be answered by ascertaining the interpretation and practical opera-
tion of the particular statute.

In any event, the total burden imposed upon a domestic company under the
comparable taxing scheme must be taken into account. For example, a gross in-

come tax on domestic companies only would on its face be a burden corresponding

to a percentage premium tax on foreign companies only; yet the deductions allowed
under the former may be such that the corresponding burdens are substantially

unequal. The same may be true of a State's net income tax on domestic companies
only, even if such a tax were to be deemed comparable for this purpose to a higher
premium tax on foreign companies.

II

Congressional Permission for Continued Operation of State Laws
Legislative and judicial decisions have estabUshed the constitutional doctrine

that, by virtue of its power under the commerce clause, Congress can enable the
States to take action with respect to interstate commerce which otherwise they
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could not validly take. This power has been exercised on several occasions and with
regard to various subjects of interstate commerce. It has been manifested in a
number of different forms. It has been litigated at different times and on different

aspects. Without exception, it has been sustained.

This doctrine can be invoked, we think, in the form of Congressional permission
for the continued operation of state laws on insurance. And, subject to a question
of some difficulty concerning discrimination to be considered later, it may provide
a means of preser\ang the state tax laws now in force.

The doctrine of Congressional permission or consent to state action is almost as

old as the Constitution itself. Thus, as early as 1789 Congress passed a statute
which puts pilots under state law and as late as 1941 Congress gave the States a
free hand to deal with interstate traffic in prize-fight films. Because of the difference

in form of the statutes and their suggestiveness as to the phrasing of possible legis-

lation the relevant provisions are quoted in full. The pilotage law provides

:

"That all pilots in the bays, inlets, rivers, harbors, and ports of the United
States, shall continue to be regulated in conformity with the existing laws of

the State, respectively, wherein such pilots may be, or with such laws as the
States may respectively hereafter enact for the purpose, until further legislative

provision shall be made by Congress." (1 Stat. 54.)

And the film statute

:

"That every film or other pictorial representation of any prize fight or encounter
of pugilists, under whatever name, transported into any State, Territory, or

possession, for use, sale, storage, exhibition, or other disposition therein is

hereby divested of its character as a subject of interstate or foreign commerce
to the extent that it shall upon crossing the boundary of such State, Territory,

or possession, be subject to the operation and effect of the laws of such State,

Territory, or possession enacted in the exercise of its police power." (54 Stat.

686.)

In the intervening period Congressional permission for state action received its

best known appHcation in connection with the long struggle of the States to control

interstate traffic in intoxicating liquors. A virtual suggestion by the Supreme Court
in Leisy v. Hardin, 135 U. S. 100 (1890) gave Congress new inspiration and perhaps

a new clue. There it was said that the reason the state statute under which an inter-

state consignment of liquors had been seized could not be applied was because

Congress had not given its "permission". In the words of the Court: "we hold that,

in the absence of congressional permission to do so, the State had no power to inter-

fere by seizure, or any other action, in prohibition of importation and sale by the

foreign or non-resident importer." (p. 124, emphasis suppfied.) Thereupon Congress

passed the Wilson Act (26 Stat. 313) (1890) which, phrased differently from the

pilotage law, declared that intoxicating liquors should on arrival in the State "be
subject to the operation and effect of the laws" of the State, enacted in the exercise

of its police power, "to the same extent and in the same manner as though" the

liquors had been produced within the State. In sustaining the Wilson Act, as giving

effect to a state law similar to that disallowed in Leisy v. Hardin, the Court offered

another suggestion which has since influenced the form of Congressional permission.

"No reason," said the Court, "is perceived why, if Congress chooses to provide that

certain designated subjects of interstate commerce shall be governed by a rule

which divests them of that character at an earlier period of time than would other-

wise be the case, it is not within its competency to do so." In re Rahrer, 140 U. S.

545, 562 (1891). It will be noted that the fight film statute quoted above is phrased

in "divesting" terms. But though the form of the permission has varied from time

to time, the substantial results have been the same, namely, to remove impedi-

ments to the exercise of state power over nterstate commerce and to free the States

where otherwise they would be restrained.

The list of permissive statutes may be lengthened, but need not be exhausted

here. Thus, in addition to the three already mentioned, the Webb-Kenyon Act of

1913 (37 Stat. 699) further enlarged the area of operation of state laws by "divest-

ing" liquors of their interstate commerce character. Oleomargarine was likewise
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"divested" in 1902 (32 Stat. 193). More recently, in 1929 and 1935, the Hawes-
Cooper Act (45 Stat. 1084) and the Ashurst-Sumners Act (49 Stat. 494), respec-

tively, dealt with interstate commerce in convict-made goods after the manner of

the two laws with regard to intoxicating liquors. The Federal Power Act of 1935
(49 Stat. 803) directed federal licensees to "abide by such reasonable regulation"
of services and rates as may from time to time be prescribed by the States. Finally,

as indicative of the legislative estimate today, the majority of the Senate Com-
mittee considering the pending Bill relating to insurance (H. R. 3270) recently
accepted the doctrine of Congressional permission as a matter of course, saying:
"Certainly if Congress has the power to regulate the insurance business it also

has the power, if it sees fit, to permit that regulation to continue through the
States." (Senate Report No. 1112, 78th Congress, 2nd Session.)

In the courts the power of Congress to enable the States to effectuate their own
policies through their own laws in respect of interstate commerce has received un-
broken acceptance. The pilotage law was declared by the Supreme Court to be a
"contemporaneous construction of the Constitution" and an "authoritative declara-
tion" that until Congress should find it necessary to exert its power the subject
matter should be left to the control of the States. Cooleij v. Board of Wardens of the

Port of Philadelphia, 12 How. 299 (1851). The Wilson Act was fully considered and
sustained in the case already cited, In re Rahrer, 140 U. S. 545 (1891), and the Webb-
Kenyon Act in Clark Distilling Co. v. Western Maryland R. Co., 242 U. S. 311
(1917). The oleomargarine law was sustained in United States v. Green, 137 Fed.
179 (1905). The convict-made goods statutes were upheld in Whitfield v. Ohio,
297 U. S. 431 (1936), and Kentucky Whip& Collar Co. v. Illinois Central R. Co., 299
U. S. 334 (1937). The Federal Power Act was approved in Safe Harbor Water Power
Corporation v. Federal Power Commission, 124 F. (2d) 800 (C. C. A. 3d 1941).

Another development, parallel to that under the commerce clause and of no
mean significance to the present problem, is to be found in the cases dealing with
the immunity of governmental instrumentalities from taxation. The immunity
doctrine was created for the purpose of throwing a protection around the operations
of national instrumentalities as against state taxation, McCidloch v. Maryland, 4
Wheat. 316 (1819), and the immunity itself has recently been declared by the Court
to be dependent upon the intention of Congress. Thus, in Helvering v. Gerhardt,
304 U. S. 405, 411nl (1938), Mr. Justice (now Mr. Chief Justice) Stone said that
"the validity of state taxation of federal instrumentalities must depend (a) on the
power of Congress to create the instrumentaUty and (b) its intent to protect it from
state taxation." Also, he added, Congress may "curtail an immunity which might
otherwise be implied," or "enlarge it beyond the point where. Congress being silent,

the Court would set its hmits." As a present day practical illustration of the matter,
state taxation of national bank stock is based upon and limited by the permission
of Congress; and the statute prohibits discriminatory rates. See Owensboro National
Bank v. Owensboro, 173 U. S. 664 (1899), lowa-Des Moines Bank v. Bennett, 284
U. S. 239 (1931). Similar rules have been applied for the protection of other in-

strumentalities of the National Government. Pittman v. Home Owners' Loan Corp.,

308 U. S. 21 (1939).

Assuming that some of the tax laws now in force may be found to be discrimina-
tory against foreign insurance corporations, can Congress save them by its per-

mission to the States? The question is, as we have already said, a difficult one. In
another and prior memorandum we noted a caveat that under the present law, or

at least the language of the cases, the power of Congress may be unavailing to

sanction discrimination against interstate commerce. Calling attention to the fre-

quently announced view that the commerce clause of its own force impliedly pro-
hibits discrimination, we observed that if the Coiirt adhered to that view Congress
alone could not grant relief. On further study and consideration, however, of the
developments in the Supreme Court, recent as well as more remote, we find several

factors indicative of a wider power in Congress. (1) There is no decision that
Congress cannot give its consent to discriminatory action. The Court has often
said that the commerce clause of its own force prohibits discrimination, but there
has been no occasion to determine whether or not Congress could sanction such
action. (2) There is one fine of cases indicating (but not deciding) that Congress
may give its approval to discrimination. The Twenty-first Amendment, which
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embodied the Webb-Kenyon Act, was held in Finch & Co. v. McKittrick, 305 U. S.

395 (1939), to permit discriminatory and retaliatory action by one State against

the products of another State. The fact that a constitutional amendment was in-

volved does not necessarily make the case irrelevant for our purpose; for a per-

suasive showing can be made that, in embodying the Webb-Kenyon Act (the

language of the Amendment is largely a condensation of that Act) the Amendment
has done no more than the Webb-Kenyon Act itself by way of releasing state power
but has merely re-declared the pre-existing law and given it a place in the Consti-

tution. (3) Inclusion of a provision against discrimination in the statute giving

consent to taxation of national bank stock at least indicates that Congress deemed
the provision necessary, that in its absence a discriminatory tax might be per-

missible. (4) On at least two occasions the Court has mentioned the "silence" or

inaction of Congress in discussing the validity of discrimination. Thus in Gwin,
White & Prince v. Henneford, 305 U. S. 434, 438 (1939), Mr. Justice Stone for the
majority said: "but it is enough for present purposes that under the commerce
clause, in the absence of Congressional action, state taxation, whatever its form,

is precluded if it discriminates against interstate commerce * * *." In like vein

Mr. Justice Field spoke about the statute held invalid in Welton v. Missouri, 91

U. S. 275, 282 (1876). (5) Certain views developed by Mr. Justice Black and by
Mr. Chief Justice Stone both tend toward the full acceptance of Congressional

sanctions. These views are concerned, respectively, with the very limited function

of the Court to invalidate state laws impinging on interstate commerce or national

laws having to do with intrastate affairs. To these considerations should be added
of course, the presumption in favor of the Act of Congress.

While the outlook is by no means clear, we think an arguable case can be made
that Congressional permission for the continued operation of the state tax laws now
in force would not be held invaUd.

There is one thing more about the problem of state laws on insurance to which
we feel bound to refer, even though it is not included in our present reference.

Perhaps, indeed, it is a matter which the industry would consider outside the field

it may appropriately enter. We are convinced — it has been borne in on us from
time to time and with much force as our study has progressed — that no satisfying

and lasting solution of the general problem with which you are concerned can be
effected without re-examination and some rebuilding of state laws on the subject

of insurance. The understructure on which those laws have heretofore been rested

has been swept away, as we have said, by the South-Eastern decision. We do not
suggest that there is no other basis for an adequate and appropriate statutory

structure. We think there is, though that basis may not be broad enough to sup-

port to the full the kind of structiu'e which the States have previously built.

Noel T. Dowling
Edwin W. Patterson

December 1944.
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APPENDIX E

THE STATE OF SOUTH CAROLINA
In the Supreme Court

The Prudential Insurance Company of America,
Petitioner,

vs.

D. D. Murphy, as Insurance Commissioner
of the State of South CaroUna,

Respondent.

IN THE ORIGINAL JURISDICTION

Case No. 2628
Opinion No. 15773

Filed September 13, 1945

PETITION DISMISSED

McKay & McKay, of Columbia, for petitioner.

John M. Daniel, Attorney General, M. J. Hough and T. C. Callison, Assistant
Attorneys General, all of Columbia, for respondent.

PER CURIAM: For a great many years, perforce the decision of the Supreme
Court of the United States in Paul vs. State of Virginia, 75 U. S. (8 Wall.) 168,

19 L ed 357, the transaction of the business of insurance across state lines was not
interstate commerce and, therefore, was not subject to the control of Congress.
29 Am. Jur., Insurance, Sec. 35. This long standing status was upset by the result

of the recent case of United Stales vs. South-Eastern Underwriters Ass'7i., 322 U. S.

533, 64 S. Ct. 1162, 88 L ed 1440. OverruUng the earher case, the latter held that
when the insurance business crosses state boundaries, it is interstate commerce.
Because of the complexities and colossal nature of this far-flung business, it was
feared in many quarters that considerable chaos might result from the departure
of the South-Eastern Underwriters decision from the former rule, but for an Act
of Congress which was soon thereafter passed.

The latter is known as the McCarran Act, passed February 27, 1945, Public
Law 15, 79th Congress. The portions pertinent to the present controversy are set

out below

:

"Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled. Section 1. That the Congress hereby
declares that the continued regulation and taxation by the several States of

the business of insurance is in the pubUc interest, and that silence on the part

of the Congress shall not be construed to impose any barrier to the regulation

or taxation of such business by the several states.

"Sec. 2. (a) The business of insurance, and every person engaged therein,

shall be subject to the laws of the several States which relate to the regulation

of taxation of such business.

"(6) No Act of Congress shall be construed to invalidate, impair, or supersede
any law enacted by any State for the purpose of regulating the business of

insurance, or which imposes a fee or tax upon such business, unless such Act
specifically relates to the business of insurance: Provided, That after January
1, 1948, the Act of July 2, 1890, as amended, known as the Sherman Act, and
the Act of October 15, 1914, as amended, known as the Clayton Act, and the
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Act of September 26, 1914, known as the Federal Trade Commission Act, as
amended, shall be applicable to the business of insurance to the extent that
such business is not regulated by State law."

Unquoted Sections 3 and 4 preserve the applicability of certain provisions of

the Sherman Act and the applicabihty of the National Labor Relations Act, the
Fair Labor Standards Act and the Merchant Marine Act.

The Prudential Insurance Company of America is in this State a "foreign"
life insurance company, that is, it is incorporated under the laws of New Jersey
and its home office and the bulk of its property are located in the city of Newark
in that State. However, it has solicited business and sold insurance contracts and
policies to residents of South Carohna since the year 1897. At the end of 1944 it

had in force in this State 26,373 policies insuring the lives of about twenty thousand
persons for amounts aggregating over thirty million dollars; and paid claims in

that year of $457,602.28 on policies covering the Uves of South Carohnians. (In

the face of these figures it does not appear that the tax law now resisted was "hostile

in conception" or is "burdensome in result," — the words of Mr. Justice Cardozo
in Baldwin vs. G.A.F. Seelig, Inc., 294 U. S. 511, 55 S. Ct. 497, 79 L ed 1032.)

The Company brought this action in the Original Jurisdiction of this Court, by
permission, in attack upon the validity of the license tax of three per cent which
it has heretofore paid on premiums collected here, under the provisions of the
present Sections 7948 and 7949 of the South Carohna Code of Laws of 1942. While
the tax is a flat one, as indicated, it is subject to a graduated reduction in pro-

portion to the amount of certain financial investments which the company ma}'
make and report in the State of South Carolina.

It is not contended that the latter or any other feature of the law under attack

is discriminatory against petitioner as compared with any other member of the

class to which it belongs, to wit, "foreign" insurance companies. But it is alleged

that this tax which has before been paid without protest by petitioner has become
invahd, and therefore unenforceable, by reason of the law declared in the South-
Eastern Underwriters case, supra, in view of the Federal constitutional authoriza-

tion of Congress to regulate commerce among the states, and the many decisions of

the Federal Courts thereabout. It is also alleged in the petition that the tax vio-

lates a section of our State Constitution, but the point was not argued and is,

therefore, deemed to have been abandoned in accord with the established rule.

Petitioner presents a two-pronged attack, first that the tax constitutes a burden
upon its interstate business, transacted in part within the state, and, second, that

it is discriminatory against petitioner for it is not applicable to insurance corpora-

tions of the state, domestic companies, which are exempted from the law's provi-

sions. The respondent, the Insurance Commissioner of the state and charged with
the enforcement of the law, first contends that the proceeding is really against the

State itself, which is immune from suit without its express permission. His demurrei'

and return also raise the other issues which will be discussed.

Disposition will be first made of the point of the respondent that the action is

not maintainable because it is in reality against the State, without its permission,

and, therefore, in violation of its sovereign immunity from suit. This is foreclosed

bj' former pronouncements of this Court, in view of the fact that there is no ade-

quate remedy at law, such as payment of the taxes under protest and suit for re-

covery, if they are illegally assessed. It was said in Santee River Cypress Co. vs.

Query, 168 S. C. 112, 167 S. E. 22, as follows: "It isnot only within the power of a

Court of equity, but the duty rests upon it, to enjoin the collection of an illegal

tax in those cases where no adequate legal remedy is provided for the aggrieved

taxpayer. Ware Shoals Mfg. Co. vs. Jones, 72 S. C. 211, 58 S. E. 811." The eleventh

amendment to the Federal Constitution, attempted to be invoked by respondent,

is expresslj'' applicable onlv to the Courts of that jurisdiction. Federal Land Bank
of Columbia vs. State Highway Department, 172 S. C. 174, 173 S. E. 284. State of

Missouri vs. Fiske, 290 U. S. 18, 54 S. Ct. 18, 17 L ed .

We proceed then to the heart of the controversy. It is the clear intent of Congress
to refrain for the. present from the regulation and taxation of insurance, even as

to the acti^^ties of it which undoubtedly constitute interstate commerce under
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the authority of United States vs. South-Eastern Underwriters Ass'n, supra, with

the exceptions hereinabove noted.

It would be difficult, if not impossible, to compose clearer statements than are

contained in Sections 1 and 2(a) of the McCarran Act, which are quoted again for

emphasis:

"Section 1. That the Congress hereby declares that the continued regulation

and taxation by the several States of the business of insurance is in the public

interest, and that silence on the part of the Congress shall not be construed

to impose any barrier to the regulation or taxation of such business by the

several States.

"Sec. 2 (a). The business of insurance, and every person engaged therein, shall

be subject to the laws of the several States which relate to the regulation or

taxation of such business."

It should be said for a first ground for refusal of the injunction sought that,

upon examination, the hcense tax which petitioner resists for the first time, and so

far apparently alone among the many non-resident insurance companies operating

in the state, may not be as burdensome as first appears, or even at all so, and may,
therefore, be also non-discriminatory against a "foreign" company, such as peti-

tioner, and in favor of a domestic (resident) company, which latter is expressly

exempt from this particular tax. In this view, it is neither a burden upon interstate

commerce nor discriminatory against a foreign company. Statistics are included

in the petition and uncontested by the return which show the amount of the pre-

miums tax paid by petitioner and certain taxes paid by comparable, competing

domestic companies, but they confessedly do not include the property taxes paid

by the resident companies on their home office buildings, furniture, equipment,

personal property investments, etc., — taxes of a nature which petitioDer pays
none here which correspond. The petitioner doubtless pays in its home state of

New Jersey, but not here, as do the resideiit com^panies. It does not appear in the

record whether the state of New Jersey, has a similar license tax to that of South
Carolina (applicable to our and other nonresident insurance companies which may
do business there) to which petitioner now objects, but the tax is not at all uncom-
mon among the states. Annotations, 49 ALR 726, 77 ALR 1490 and 83 ALR 464.

Thus, upon the showing made, there is no merit in the contention that the tax

is discriminator^^ for there is no proof that there is a net or real discrimination

against petitioner, a foreign insurance companj?', as compared with a domestic

one, under the tax laws of this state, to which it is subject in the conduct of its

business here.

Turning to the gravamen of the complaint, that the tax being upon interstate

commerce is ipso facto a burden thereon, irrespective of discrimination, we see no

reason on the record or in argument to hold that it was not intended to be included

by Congress in the "taxation by the several states of the business of insurance,"

which the McCarran Act declared is in the public interest and directed that the

insurance business should continue to be subject thereto.

Congress is authorized by the Constitution of the United States to regulate

conunerce between the states. The words of that great document are quits plain

thereabout, as follows: "The Congress shall have power . . . (3) To regulate com-
merce with foreign nations, and among the several States, and with the Indian

tribes." Art. 1, par. 8.

We are unable to see therein any obstacle to the course of Congress in deUber-

ately refraining from regulation of any particular field of interstate commerce,
which course is clearly charted by the McCarran Act insofar as regulation by
taxation of the insurance business is concerned, unless a necessitj'- for uniformity

should require the desistance of the states. We are unable to perceive the latter

condition with respect to the taxation of insurance companies. Cei'tainly they have
thriven under the existing system of state taxation. The staggering figures in the

record in this case, indicating the gigantic size of petitioner's business, prove it.

It is repeated for emphasis and clarity that there is no apparent necessity for

uniform.ity of the rate of the premium receipts tax of the various states which

would invaUdate (on that account alone) state legislation upon the subject, which

lies in a field deliberately and advisedly unoccupied by Congressional legislative
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action. Kelly vs. State of Washington 302 U. S. 1, 58 S Ct 87, 82 L ed 3. It might
with equal reason be contended that the property tax assessments and rates should
be the same in all states, which we think has never been proposed. See, for lack of
a federal question in such a tax (at the time of that decision), Continental Assur. Co.
vs. Tennessee, 311 U. S. 5, 61 S Ct 1, 85 L ed 5.

There is a very long-standing precedent for the propriety and efficacy of the
McCarran Act. It is found in Cooley vs. Port Wardens, 12 How (US) 299, 13 L ed
996. There one of the major questions was the validity of a law of Pennsylvania
fixing pilotage fees (the proceeds of which were applied to the relief of indigent
local pilots and their dependents) affecting ocean shipping in interstate commerce.
At the first session of Congress it was enacted on Aug. 7, 1789 (1 Stat, at Large 54)
that pilots should be under the regulations of the state laws, present and future,

until further legislation by Congress. Upon the strength of the latter, the local law
was upheld and the Court expressly said that the grant of commercial power to
Congress (the commerce clause) does not contain any terms which exclude the
states from exercising authority over its subject matter. The principle of this

decision is stated in the modern text of American Jurisprudence, Vol. 11, p. 18, as
follows: "Strictly speaking. Congress cannot delegate to the states its power over
interstate and foreign commerce. However, where the subject is one upon which
the states have the power to legislate in the absence of action by Congress, it may
vaUdly be provided by Congress that state statutes shall be controlling." And
see the approving citation of it in the Minnesota Rate Cases (Simpson vs. Shepard)
230 US 352, 57 L ed 1511, 33 S Ct 729, 48 LNS 1151, Ann Cas 1916A, 18.

The author of the opinion of the Court in United States vs. South-Eastern Under-
writers Ass'n, supra, pointed the way to the course thus far followed by Congress
when he said

:

"Another reason advanced to support the result of the cases which follow
Paul V. Virginia, has been that, if any aspects of the business of insurance be
treated as interstate commerce, 'then all control over it is taken from the States
and the legislative regulations which this Court has heretofore sustained must
be declared invahd.' Accepted without qualification, that broad statement is

inconsistent with many decisions of this Court. It is settled that, for Con-
stitutional purposes, certain activities of a business may be intrastate and
therefore subject to state control, while other activities of the same business
may be interstate and therefore subject to federal regulation. And there is a wide
range of business and other activities which, though subject to federal regula-
tion are so intimately related to local welfare that, in the absence of Congres-
sional action, they may be regulated or taxed by the states. In marking out
these activities the primary test applied by the Court is not the mechanical
one of whether the particular activity affected by the state regulation is part
of interstate commerce, but rather whether, in each case, the competing de-
mands of the state and national interest involved can be accommodated. And
the fact that particular phases of an interstate business or activity have long
been regulated or taxed by states has been recognized as a strong reason why,
in the continued absence of conflicting Congressional action, the state regula-

tory and tax laws should be declared valid."

From one of the supporting cases cited by the Court for the foregoing. New York
Life Ins. Co. vs. Deer Lodge County, 231 US 495, 34 S Ct 167, 56 L ed 332, the
following is quoted

:

"There are cognate cases to the cited cases, of contracts incident to commerce,
but not of themselves commerce. In Williams vs. Fears, 179 US 270, 45 L ed'

186, 21 Sup. Ct. Rep. 128, there was levied by the state of Georgia a tax upon
each emigrant agent or employer or employee of such agent, doing business

in the state. The law imposing the tax was attacked as a violation of the com-
merce clause of the Constitution of the United States. Commerce was defined,

quoting Mr. Justice Field, in Mobile County vs. Kimball, 102 US 691, 702,

26 L ed 238, 241, to 'consist in intercourse and traffic, including in these terms
navigation and the transportation and transit of persons and property, as well

as the purchase, sale and exchange of commodities.' The Court considered

the definition comprehensive enough for the purpose of the case, and, testing
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its application, said, by Mr. Chief Justice Fuller: 'These agents were engaged
in hiring laborers in Georgia, to be employed beyond the limits of the state.

Of course, transportation must eventually take place as the result of such
contracts, but it does not follow that the emigrant agent was engaged in trans-

portation.' The Conclusion was supported by cases, among others, Paul vs.

Virginia and Hooper vs. California. On the authority of the same cases and
New York L. Ins. Co. vs. Cravens, in Ware & Leland vs. Mobile County, 209
US 405, 52 L ed 855, 28 Sup. Ct. Rep. 526, 14 Ann Cas 1031, it was held that

contracts by brokers for the sale of cotton for future deliverj^ where the trans-

actions were closed by contracts completed and executed in one state, although
the orders were received from another state, were legally subject to a tax.

Such contracts, it was said, were not 'the subjects of interstate commerce, any
more than in the insurance cases, where the policies are ordered and delivered

in another state than that of the residence and office of the company.'
"In Engel vs. O'Malley, 219 US 128, 55 L ed 128, 31 Sup. Ct. Rep. 190, a law
of New York forbade individuals or partnerships to engage in the business of

receiving deposits of money for safekeeping or for the purpose of transmission

to another, or for any other purpose, without a license from the comptroller.

It was attacked as a violation of the commerce clause of the Constitution.

The case was decided to be similar in principle to Ware & Leland vs. Mobile
County and Williams vs. Fears, and the law was sustained."

In the dissenting opinion of the Chief Justice to the judgment of the majority
in the South-Eastern Underwriters case, he emphasized the confusion and conflict

(between national and state jurisdiction) which he anticipated; but the most that

he said concerning "state taxes which may now be thought to discriminate against

the interstate commerce" (his words) was that they would be of seriously doubtful
validity. And this was, of course, before the important enactment by Congress of

the McCarran law, which was manifestly intended to allay such fears and doubts
by temporarily, at least, removing the grounds of them.
The old, but leading, case of Crutcher vs. Kentucky, 141 US 47, 11 S. Ct. 851,

35 L ed 649, contains the significant statement in the opinion that is emphasized
in the following quotation:

"To carry on interstate commerce is not a franchise or a privilege granted by
the State; it is a right which every citizen of the United States is entitled to
exercise under the Constitution and laws of the United States, and the acces-

sion of mere corporate facilities, as a matter of convenience in carrying on their

business, cannot have the effect of depriving them of such right, unless Congress
should see fit to interpose some contrary regulation on the subject."

In this instance Congress has seen fit to interpose, and has interposed, a "con-
trary regulation on the subject" by passage of the McCarran Act which is quite
simple in its effect, that, is, that for the present the regulation (with certain now
irrelevant exceptions) and taxation of the interstate business of insurance shall

continue by the states. The Act goes further, that any possible doubt may be
removed, by the inclusion of the provision to the effect that there is no silence of

Congress which might be construed to mean that this form of interstate commerce
should go on without regulation or any state legislation which might be held to be
a burden upon it and, therefore, in conflict with the Com^merce clause of the Con-
stitution.

Congress has plenary power over interstate commerce and we know of no legal

obstacle to the exercise of it embodied in the McCarran Act. "Since the commerce
clause of the Federal Constitution is not a limitation upon the power of Congress,
a statute enacted by Congress, for the District of Columbia, imposing a tax upon
the privilege of doing business within the district, is not subject to the objection
that it interferes with or is a burden upon interstate commerce. General Electric Co.
vs. District of Columbia. (1940) 71 App DC 321, 110 F(2d) 261; Colgate Palmolive
Peet Co. vs. District of Columbia (1940) 71 APP DC 324, 110 F (2d) 264. Both of

these decisions followed Neild vs. District of Columbia (1940) 71 App DC 306, 110
F (2d) 246, which involved a copartnership rather than a foreign corporation."
139 ALR 951.
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The brunt of petitioner's argument has been answered in what has been said,

but it is incidentally also contended that the application of the tax to the premiums
received by petitioner upon its South CaroUna business violates the equal protection

and due process clauses of the Fourteenth Amendment to the Federal constitution

(which are also embraced in Art. 1, Sec. 5 of our State Constitution). But, in any
view of it, it does not, under the decisions of the United States Supreme Court.

There need only be cited the current case of Lincoln Nat. Life Ins. Co. vs. Read,

US , 65 S Ct 1220, L ed , which was decided during the

pendency of this proceeding.

Report of the latter case discloses that the State of Oklahoma levies a premium
tax on foreign life insurance companies, similar to the tax questioned in the case

at bar, imposed by the State Constitution, and the legislature increased the tax

to four per cent. The plaintiff in the action was an Indiana corporation and re-

sisted payment upon the ground that the assessment was discriminatory, because

not applicable to domestic insurance companies, and is, therefore, violative of the

Fourteenth Amendment. The Court made short shrift of the contention and up-

held the tax. Question was there also raised concerning a point not involved in

the instant contest to wit, that the plaintiff company was admitted to do business

in the state before the statutory increase of the tax, which w^as, therefore, not

legally appUcable to it. (Hanover Fire Ins. Co. vs. Harding, 272 US 494, 47 S Ct

179, 71 L ed 372, 49 ALR 713.) The Court also overruled this contention, upon
facts similar to those of our case. But, as already stated, that point is not made in

the present proceeding. It appears that the position was not taken in that case

that the plaintiff was engaged in interstate commerce, and the question was not

discussed, but the case was decided long after the decision in the South-Eastern

Underwriters Ass'n case, and also after passage of the McCarran Act.

Also decided after the South-Easter 7i Underwriters Ass'n case, but apparently

before the McCarran Act, was First Nat. Ben. Soc. vs. Garrison, 58 Fed. Supp 972,

in which the plaintiff, an Arizona company, challenged the validity of the California

statute regulating the conduct of the insurance business in that state.
_
Taxation

was not involved but the lengthy opinion is enlightening upon the subject of the

status of the law after the adjudication by the Supreme Court (in the South-

Eastern Underwriters case) that insurance is commerce, interstate where it crosses

state lines, and in the absence of Congressional legislation. State regulation was

upheld.

One of the postulates set forth in the Garrison decision, number two, is as follows:

"It is a well estabUshed principle that Congress may circumscribe its regulation of

interstate commerce and occupy a limited field . .
." (It is very clear to us that

Congress has expressly circumscribed its regulation of the interstate business of

insurance by the enactment of the provisions of the McCarran Act.) Cited with

approval was another of the utterances of the Chief Justice in his dissenting opinion

in the South-Eastern Underwriters case (not at all, however, in conflict with the

leading opinion) to the effect that the judgment of the Court in the latter case

nowhere gave the slightest intimation that all state laws governing insurance

companies were rendered ipso facto void but that such matters would have to be

decided by a case-to-case determination with consideration of all the respective

relevant facts and circumstances; and the CaUfornia District Court concluded

(and this was before the McCarran Act) that it is conceivable that as Congress

legislates on insui'ance, state laws will fall, but only to the extent that they are

supplemented (supplanted?) by Federal legislation, and that in the meantime state

statutes will continue to control. There were further copius quotations from the

opinion of Mr. Chief Justice Stone, with which this opinion need not be extended.

Upon the factual consideration aforementioned and the legal grounds stated,

the petition is dismissed, the rule discharged, the temporary restraining order

(heretofore issued) dissolved and permanent injunction denieci.

D. Gordon Baker, C. J.

E. L. FiSHBURNE, A. J.

T. H. Stukes, A. J.

C. A. Taylor A. J.

G. Dewey Oxner, A. J.
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APPENDIX F

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CENTRAL DIVISION

First National Benefit Society,

a corporation,

Plaintiff,

vs.

Maynard Garrison,

Insurance Commissioner of the

No. 3895 O'C Civil

OPINION
State of California and I OF
H. F. Risbrough, Mae Barr Long, Doe I,

' THE COURT
Doe II, Doe III, Deputy Insurance

Commissioners of the State

of Cahfornia, and Alvin J. O'Lein,

and Doe IV and Doe V,
Defendants.

Earl Blodgett and Robert R. Weaver, of Los Angeles, California, and of Phoenix,

Arizona, counsel for the Plaintiff.

Robert W. Kenny, Attorney General of the State of California, and T. A. West-
phal, Jr., Deputy Attorney General, San Francisco, California, counsel for

the Defendants.
O'Connor, J. F. T., Judge

Factual situation [pp. 1- 5;]

Status of law prior to June 5, 1944 [pp. 5- 6;]

Pohce power of the States [pp. 7-10;]

Commerce clause of U. S. Constitution [pp. 10-12;]

Power of the States under the U. S. Constitution [pp. 12-14;]

14th Amendment to U. S. Constitution [p. 14;]

Summation [pp. 15-17 ;]

Suit against a State [pp. 17-20;]

Conclusion [p. 20.]

In the above entitled action, the First National Benefit Societ.y, a non-profit

corporation organized and existing under the laws of the State of Arizona, the

plaintiff herein, has filed in this court, under date of September 23rd, 1944, a com-
plaint for an injunction against Maynard Garrison, Insurance Commissioner of

the State of Cahfornia and H. F. Risbrough, Mae Barr Long and three Does as

Deputy Insurance Commissioners of the State of Cahfornia and Alvin J. O'Lein and
Does IV and V, individually, alleging that it is a non-profit corporation duly or-

ganized and existing under and by virtue of the laws of the State of Arizona and
operating by virtue of a certificate of authority from the Arizona Corporation

Conamission, that it is duly and regularly examined by the insurance department,

a sub-division of the said Commission, at least once yearly, and is authorized by
law to issue benefit certificates and is engaged exclusively in the business of fur-

nishing benefits upon the death of its members, with its principal place of business

in the City of Phoenix, Arizona, but that it has never maintained an office or agency

in the State of California and has never clone business in the State of California.

Plaintiff further alleges that it has members in several States of the United States

including many members in the State of California, and that many of them were

acquired by application by mail from the member to the home office in Phoenix,

Arizona; that many of them were acquired by contract of assumption from Cali-

fornia corporations; that all applications for certificates in the plaintiff corporation

are accepted or rejected in the city of Phoenix, Arizona; that all certificates of

membership are issued at Phoenix, Arizona, and all premiums, dues and assess-

ments are payable directly to the home office at Phoenix, Arizona. The complaint,

after alleging the requisite jurisdictional facts, continues:
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"That plaintiff has upon many occasions received inquiries from persons residing

in the State of California in regard to its insurance policies or benefit certificates

and has thereupon sent its representatives, also members of the said Society, to

call upon persons making such inquiries; that applications have been signed by the
said residents of Cahfornia and thereupon forwarded to the home office for accept-

ance or rejection; that upon acceptance of the said applications the policies are

issued at the home office at Phoenix, Arizona, and mailed directly to the insured

with notice to pay all premiums at the home office; . . . that upon many occasions

the defendant, Maynard Garrison, acting through his deputies, under claim of

right but actually without right and in violation of the commerce clause of the
Constitution of the United States, and repugnant to the Fourteenth Amendment
of the Constitution of the United States, has interfered with the said representatives

and has threatened them with prosecution if they persisted in aiding in such trans-

actions."

The complaint then gives the names of persons who have been ordered not to

assist in such transactions for plaintiff, which transactions, according to the plain-

tiff, constitute interstate commerce and the assistance rendered by these agents
is but one step in a chain of events constituting an interstate transaction. The
complaint further alleges that said defendants in the past have interfered with,

and threaten to continue in the future their interference with, any rapresentatives

of plaintiff aiding in such interstate transactions to the great and irreparable

injury to plaintiff; that pecuniary compensation would not afford adequate refief

and that plaintiff has no plain, speedy or adequate remedy at law as it would in-

volve a multitude of legal actions to determine the rights of agents in each individual

case.

Further, the complaint continues, that plaintiff is quaUfied to do a fife insurance

business in Arizona; that there is no provision for the admission of any such company
in the State of California on any basis whatsoever; that only those foreign companies
which transact their life insurance business on the legal reserve b2sis or fraternal basis

can be so qualified; that the State of California has not regulated and has no provision

for the regulation of such business but has excluded all foreign companies from trans-

acting such business within its borders but does provide for the regulation of local com-
panies transacting that business and that the defendants have been and are continuing

to discriminate against plaintiff and to interfere with its interstate transactions. (Italics

supplied.)

Further continuing: "That the defendants under a claim of right, but actually

wrongfully and unlawfullj^ did write and orally counsel m3mbers of the said First

National Benefit Society, and did advise said members to S3ver connection with

the said society and forfeit their certificates therein; that said defendants advised

members of said society that its certificates were 'illegal' and that they were 'not

worth the paper they were written on,' which statements are false and untrue, and
that said defendants entered upon a campaign of mDlestation and interference with

members of said plaintiff; and that plaintiff has already been damaged in the sum
of one million two hundred thousand dollars."

While the complaint goes further into detail, it is believed that the foregoing

enumerated facts, as alleged in the complaint, reflect a comprehensive picture of

the plaintiff's contention, and will be a sufficient predicate for the fundamental
principles of constitutional law which the court will apply thereto in rendering a

decision in this case. The defendant Alvin J. O'Lein, sued individually, has been
voluntarily dismissed from the case.

To this complaint the defendants, not as individuals, for they are not being sued

as individuals, but in their legal capacities, have filed a motion to dismiss or a motion
for a more definite statement under the Federal Rules of Civil Procedure, together

with their points and authorities. Counsel for the plaintiff has filed his points and
authorities in opposition thereto, the matter came before the court for argument
and was thereupon submitted on briefs to be filed. These briefs have been filed,

and the motion of the defendants to dismiss or for a more definite statement is

now before the court for decision ; and, for the purpose of rendering an opinion in

this case, it must be assumed by the court that all of the allegations in the com-
plaint for injunction and damages are true.

Counsel for both sides have been exceedingly helpful to the court in furnishmg
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extensive points and authorities and briefs on this very important subject which
have been quite illuminating. As the court views the facts, this case can be readily-

determined on three basic principles of constitutional law, namely, (1) the commerce
clause of the Federal Constitution, (2) the pohce power, and (3) the right of a
person to sue one of the United States without its consent, under the Eleventh
Amendment to the Federal Constitution. The court takes judicial notice that in-

surance is now interstate commerce under the commerce clause of the Federal
Constitution, (Article I, Sec. 8, Clause 3) in accordance with the Supreme Court
decision in the case of United States v. South-Eastern Underwriters Assn., 322 U.S.
533; 64 Sup. Ct. Rep. 1162; 88 L. ed. 1082, subject to legislation by the National
Congress and that thus far the National Congress has not passed any legislation

on this phase of our national life as a result of the foregoing decision. There being
no insurance cases which have been decided subsequent to this decision that would
be illuminative to the court in deciding this case, it will be necessary, in reaching
a decision to deal with analogous situations.

As to the status of the plaintifif in Cahfornia, from the standpoint of the Insur-
ance Commissioner, Maynard Garrison, counsel for the defendants in their opening
brief have this to say

:

"Plaintiff states in its allegations that it is a mutual non-profit benefit in-

surance company. Its character is clarified by plaintiff in the statement con-
tained on page 8, lines 21-24, of its Points and Authorities in opposition to
Defendant's motion to dismiss and/or motion for more definite statement that
Chapter IX of the California Insurance Code being Sections 10810 to 10940
provide for California companies on a stipulated premium plan and are similar

to the plan of plaintiff, *** This description, and particularly the reference
to Section 10810, can only mean that plaintiff issues death benefit certificates

under a stipulated premium plan, with a right of assessment against certificate

holders.

Such a plan of operation was permitted in California, both as to for-

eign insurance and domestic insurers, prior to 1939, provided that certain
reserves were maintained (Calif. Stats. 1935, Chap. 282). Under the provisions
of Cahfornia statutes of 1939, Chapter 327, such companies, known as Chapter
9 companies, organized prior to 1939 were and are permitted to continue in

business in this State, but section 10818 of the Insurance Code forbids any new
insurer to be organized or admitted under that chapter on and after January 1

,

1940, with certain exceptions not here relevant.

This ban on Chapter 9 companies applies equally to foreign and to domestic
companies so that plaintiff is not discriminated against as alleged on page 5,

lines 15-17 of its complaint.

There is, however, no ban on foreign companies or plaintiff from trans-
acting insurance in Cahfornia if they meet California standards. Plaintiff

can be licensed in California if it will comply with the California Insurance
Code, and particularly Section 10510. Section 10510 provides:

'An incorporated life insurer issuing policies on the reserve basis shall

not transact hfe insurance in this State unless it has a paid-in capital of
at least two hundred thousand dollars ($200,000).'

Paid-in capital is defined in Section 36 in part as follows: '(a) In the case
of a foreign mutual insurer not issuing or having outstanding capital stock,
the value of its assets in excess of the sum of its liafeihties for losses re-

ported, expenses, taxes, and all other indebtedness and reinsurance of
outstanding risks as provided by law. Such foreign mutual insurer shall
not be admitted, however, unless its paid-in capital is composed of avail-
able cash assets amounting to at least two hundred thousand dollars
($200,000).'

In other words, in California, foreign or domestic life companies cannot do
business in this State unless this reserve requii-ement is met. There are no excep-
tions except as to companies existing and doing business in California prior
to the enactment of present laws. The policy behind the law is, of course, that
experience has shown that without such reserves and surplus a mutual benefit
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companj'^ doing business on the stipulated prenaium plan with right of assess-

ment is not adequately safeguarded to insure that money will be available to

pay death benefits. However, California permits such companies, foreign or

domestic, operating in California prior to January 1, 1940, to continue in order
to protect contracts written prior to that date. It is clear that California does
not discriminate against foreign companies."

In order that plaintiff's position may likewise not be misunderstood there is also

set out the reasons for its contention that it is entitled to transact an insurance
business in California relying, as it does, upon the recent Supreme Court decision

in the case of United States v. South-Eastern Underwriters Assn., 322 U. S. 533;
64 Sup. Ct. Rep. 1162; 88 L. Ed. 1082, without the necessity of complying with the
insurance laws of the State of California. I quote:

"Now, after seventy-five years, the Supreme Court, in applying the Sherman
Anti-Trust Act to the South-Eastern Underwriters Association, has reversed
the old case of Patd vs. Virginia, and held that 'insurance is commerce and
where conducted across state line is interstate commerce.'

It is then, the effect which this decision may have upon the right of the States
to regulate this field of interstate commerce which is involved in this case. . . .

This case is not, as counsel saj^s, 'an attempt by a foreign insurance companj'^

to transact business in the State of California without meeting the standards
of safety set by that State,' but it is the presentation of the question which
everyone connected with the insurance business now knows must be presented
to the Supreme Court, and that is can the State of Cahfornia or any State
reach out across its state lines and regulate the corporate structure, the actu-

arial standard, and even the bookkeeping basis as well as complete regulation

of such foreign companies' business in every state in the Union for the privilege

of transacting an interstate business with the citizens of California or the state

attempting to so regulate, even though such business may be small in compari-
son to the company's business elsewhere.

This case does not present the question as to whether or not the laws of

California will be nullified but as to whether the State of California can nullify

the laws of every other state in the Union if the companies organized in those
states are to do an interstate business with the citizens of that state.

We are not contending, as counsel seems to intimate, that all state legislation

is nullified.

This entire matter revolves around the question as to whether or not the
plaintiff must obtain the consent of the State of California to transact an inter-

state business with its citizens when that consent requires the conforming of

its entire business, which is spread over every state in the Union, to the regu-

lations of the State of California. Many regulatory measures could be enacted
by a State for the protection of its citizens, without the right to require a
foreign corporation to obtain the states' consent to transact an interstate

business with its citizens. . . .

Counsel then attempts on the same page to inject into (the) situation of the

insurance business a requirement of an incorporated life insurer issuing policies

on the reserve plan the requirement of a $200,000 capital which taken together
with the following page indicates that it is a requirement for mutual benefit

societies. As a matter of fact the section, 10510 applies to legal reserve life

insurance companies and not to mutual benefit companies. The laws of no
state in the Union require a $200,000 capital for mutual benefit societies. The
California law which counsel's arguments themselves indicate have created a

monopoly for local California companies now in existence require a deposit of

$25,000 which is all of the capital requirement. A requirement which this

plaintiff could meet many times over. In fact, there is no showing or conten-

tion before this court that plaintiff does not meet all the requirements which
counsel has indicated are necessary except the one of asking the State of Cal-

ifornia for permission to do an interstate business with its citizens. Counsel
says it is the policy of the law that the $200,000 reserve requirement be met.
He does not know what reserve requirement this plaintiff can or does meet. He
only knows that it has transacted business across state lines with its citizens
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which does not constitute doing an intrastate business in California, without
asking the permission of the State of California.

The very sections which counsel cites as setting up these requirements are

a part of the Chapters setting out, among others, requirements of investment
values in the insurance policies provided for in these Chapters which make
the larger reserve necessary. Furthermore the laws of the State of Arizona
under which plaintiff is transacting its business, Sections (Amended 1943)
53-601 of the 1939 Arizona Code prohibit plaintiff from issuing such policies

so that all counsel is saying is that if plaintiff will ignore the laws of the state

under which it is organized and in fact if it will violate those laws and comply
with laws of California enacted for entirely different types of companies it can
be admitted to do business in California."

The court deems it advantageous to set out the contention of each side, in
extenso, as to the construction to be placed upon the California code sections in

view of the fact that counsel are in disagreement thereon; but the court does not
consider a conciliation necessary on this particular point for the fundamental
question for solution is whether the State of California, under its police power, and
consonantly with the decision of the Supreme Court in United States v. South-
Eastern Underwriters Association, et al, (supra) holding that insurance is inter-

state commerce, can still prohibit the plaintiff from conducting an insurance busi-
ness in California without complying with its local laws? The court prefers to
decide this issue on broad general principles of constitutional law. Major continet

in so minus. (C. J. 38, p.339).

Status of law prior to the decision of the Supreme Court of the United States
in the case of United States vs. South-Eastern Underwriters Assn., 322 U. S.

533; 64 Sup. Ct. Rep. 1162; 88 L. Ed. 1082.

Prior to the decision of United States v. South-Eastern Underwriters Assn.,
(supra) decided June 5th, 1944, the business of insurance was not deemed to be
com-nerce and a State could exclude foreign insurance companies or prescribe the
term3 and conditions under which they could do business ;i therefore these prior
authorities are of no assistance to the court, but the case of United States vs. South-
Eastern Underivriters Assn. (supra) which was a criminal prosecution of a group of

fire insurance companies under the Sherman Anti-Trust Act, overthrew this line

of decisions of seventy-five years' standing and decided for the first time that in-

surance is interstate commerce and the case before the court will have to be decided
on that basis.

Plaintiff undoubtedly would have this court believe that as a result of that deci-

sion the plaintiff is now free for the first time to transact its insurance business in

California unmolested by the laws of this State, even though the National Congress
has not legislated upon the subject of insurance, of which fact this court can take
judicial notice. Plaintiff contends, inferentially at least, that the police power of
the State is now ineffectual as a prohibition thereof, otherwise it would not be bring-
ing this suit for an injunction and damages. With this assumption the court cannot
agree, and the case of United States vs. South-Eastern Underwriters Assn., (supra)
affords no ground for taking this position.

Mr. Justice Black, who wrote the majority opinion of the court said:

"Another reason advanced to support the result of the cases which follow

Paul V. Virginia has been that, if any aspects of the business of insurance be
treated as interstate commerce, 'then all control over it is taken from the States

and the legislative regulations which this Court has heretofore sustained must
be declared invalid' {New York Life Ins. Co. v. Deer Lodge County, 231 U. S.

^Paul V. Virginia, 8 Wall, 168 (1869); See also Liverpool & L. Life F. Ins. Co. v. Oliver, 10 WaU. 568
(1871); Fire Assn. of Philadelphia v. New York, 119 U. S. 110 (1886); Hooper v. California, 155 U. S. 648,
65 (1895); Noble v. Mitchell, 164 U. S. 367 (1896); Allgeyer v. Louisiana, 165 U. S. 578 (1897); New York
L. Ins. Co. V. Cravens, 178 U. S. 369 (1900); Nutting v. Massachusetts, 183 U. S. 553, 556 (1902); Hartford
F. Ins. Co. X. Perkins, 125 Fed. 502 (1903), appeal dismissed 196 U. S. 643 (1905); Security Mut. L. Ins.
Co. V. Prewitt, 202 U. S. 246 {\<dQ&); National Union P. Ins. Co. v. Wanberg, 260 U. S. 61 (1922) ; Bothwell v.
Buckbee-Mears Co., 275 U. S. 274 (1927); New York L. Ins. Co. v. Deer Lodge County, 231 U. S. 495 (1914).
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495, 509). Accepted without qualification, that broad statement is inconsistent
with many decisions of this court. It is settled that, for Constitutional purposes,
certain activities of a business may be intrastate and therefore subject to state
control, while other activities of the same business may be interstate and
therefore subject to federal regulation (see e. g. Crutcher v. Kentucky, 141 U. S.

47, 59-61; Atlantic Refining Co. v. Virginia, 302 U. S. 22, 26; McGoldrick v.

Berwind-White Co., 309 U. S. 33). And there is a wide range of business
and other activities which, though subject to federal regulation, are so intimately

related to local welfare that, in the absence of Congressional action, they may be
regidated or taxed by the states {italics supplies) .2

In other words, Mr. Justice Black did not deny that under the interstate commerce
clause of the Federal Constitution, in the wide range of business and other activities,

they are so intimately related to local welfare that, in the absence of Congressional
action, they may be regulated or taxed by the States. In the present case for deci-

sion, however, taxation is not involved and, therefore, will not be discussed.
The defendants must necessarily concede that insurance is now interstate com-

merce in view of the decision of this Supreme Court in the aforementioned case of

United States v. Soidh-Eastern Underwriters Assn., 322 U. S. 533; 64 Sup. Ct. Rep.
1162; 88 L. Ed. 1082, and the court will assume that fact for all purposes, but they
contend that, under the police power of the State of California, and until Congress
has legislated on the subject of insurance, the Laws of California regulating the
admission of foreign insurance companies to transact business in this State still

control, so the exploration of the court into the realm of law will necessarily be
along these lines.

Police power of the States.

What is the police power? According to the tenth amendment to the Consti-
tution of the United States, "The powers not delegated to the United States by
the Constitution, nor prohibited by it to the States, are reserved to the States

respectively, or to the people," and the police power of the States is reserved in

the Constitution itself, made all the more emphatic, however, by this Amendment.

"The reservation to the States respectively can only mean the reservation of

the rights of sovereignty which they respectively possessed before the adoption
of the Constitution of the United States and which they had not parted from
by that instrument." (Gordon v. United States, 117 U. S. 697, 705 (1864); See
also States ex rel. Turner v. Williams, 194 U. S. 279, 295 (1904) ; United States

V. Butler, 297 U. S. 1 (1936).

"It is a familiar rule of construction of the Constitution of the Union that the

sovereign powers vested in the State governments by their respective consti-

tutions, remained unaltered and unimpaired, except so far as they were
granted to the Government of the United States. That the intention of the
framers of the Constitution in this respect might not be misunderstood, this

rule of interpretation is expressly declared in the tenth article of the amend-
ments." (Buffington (Collector) v. Day, 11 Wall. 113, 124, (1871) ); "and such
article added nothing to the instrument as originally ratified and has no limited

and special operation upon the people's delegation by article V of certain

functions to the Congress," (United States v. Sprague, 282 U. S. 716, 733

(1931) ).

".
. . a State has the same undeniable and unlimited jurisdiction over all

persons and things, within its territorial limits, as any foreign nation; where
that jurisdiction is not surrendered or restrained by the Constitution of the

United States. That, by virtue of this, it is not only the right but the bounden
and solemn duty of a State, to advance the safety, happiness, and prosperity

of its people, and to provide for its general welfare, by any and every act of

legislation, which it may deem to be conducive to these ends; where the power

2 See Gibbons v. Ogden, 9 Wheat 1, 200, 203-210; Willson v. Black Bird Creek Marsh Co., 2 Pet. 245,
250-252; License cases, 5 How. 504, Opinion of Mr. Chief Justice Taney, 578-586; Cooley v. Board of
Wardens, 12 How. 299, 318-321; Kelly v. Washington, 302 U. S. 1, 9-10. Cf. Sturges v. Crowninshield,
4 Wheat, 122, 192-196; Houston v. Moore, 5 Wheat 1, Opinion of Mr. .Justice Story, 45-50.
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over the particular subject, or the manner of its exercise is not surrendered
or restrained in the manner just stated. That all those powers which relate to
merely municipal legislation, or what may, perhaps, more properly be called
internal pohce, are not thus surrendered oi' restrained ; and that, consequently,
in relation to these, the authority of a State is complete unqualified, and
exclusive." {New York v. Miln, 11 Pet. 102, 138, (1837).

"The Fourteenth Amendment does not hmit the subjects upon which the police
power of the State may be exerted." {Mmneapolis & St. L. R. Co. v. Beckwith,
129 U. S. 26, (1889); Davis v. Massachusetts, 167 U. S. 43 (1897). See also
Sanitary District v. U7nied States. 266 U. S. 405, 427, (1925), citing Texas &
N. 0. R. Co. V. Miller, 221 U. S. 408, 414, (1911); Atlantic Coast Lines R. Co.
V. Goldsboro, 232 U. S. 548, 558, (1914); Denver & R. C. E. Co. v. Denver, 250
U. S. 241, 244, (1919) ).

"It is thoroughly established that the inhibitions of the Constitution upon
the deprivation of property without due process of law by the States are not
violated by the legitimate exercise of legislative power in securing the public
safety, health and morals." {New York & N.E.R. Co. v. Bristol, 151 U. S. 556,
567, (1894). See also Barbier v. Coyinollij, 113 U. S. 27, (1885) ; Ex parte Kemm-
ler, 136 U. S. 436 (1890); Giozza v. Tiernan, 148 U. S. 657, (1893); Howard v.

Kentucky, 200 U. S. 164, (1906). Ex parte Converse, 137 U. S. 624.

"The police power of a State embraces regulations designed to promote the
pubhc convenience or the general prosperity as well as those to promote public
safety, health, or morals, and is not confined to the suppression of what is

offensive, disorderly, or unsanitary, but extends to what is for the greatest
welfare of the State. {Bacon v. Walker, 204 U. S. 311 (1907). See also Cali-

fornia Reduction Co. v. Sanitary Reduction Works, 199 U. S. 306, 318 (1905);
Chicago B. & Q. R. Co. v. Illinois ex rel Grimwood, 200 U. S. 561, 592 (1906);
Western Turf Asso. v. Greenburg, 204 U. S. 359, 363 (1907); House Y.Mayes,
219 U. S. 270, (1911); Chicago B. & Q. R. Co. v. McGuire, 219 U. S. 549,568,
569 (1911) ; Eubank v. Richmond, 226 U. S. 137 (1912) ; Schmidinger v. Chicago,
226 U. S. 578 (1913); Sligh v. Kirkwood, 237 U. S. 52, 58-59 {I'dlb) ^Chicago
& Alton R. Co. V. Tranbarger, 238 U. S. 67, {1915); Nehbia v. New York, 291
U. S. 502 (1934); Near v. Minnesota ex rel. Olson, 283 U. S. 697, 707, (1931);
Nashville C. & St. L. R. Co. v. Walter.s, 294 U. S. 405 (1935)."

Laws which are passed by the States and in the exertion of their police power,
not in conflict with laws of the National Congress upon the same subject, and in-

directly and reaffecting interstate commerce, (italics supplied) are nevertheless valid
laws.^

There can be no question but that the State has the right, under its PoHce Power,
to interfere with interstate commerce.

"There is an exception to the commerce clause of the Constitution in favor of
the police power of the States. That power is sufficient to enable the states to
provide for the security of the lives, health, and comfort of its citizens, and as
a part of that power the states may regulate or restrict the sale of articles

deemed injurious to the Health or morals of the community. But in exer-
cising this power the states cannot impose taxes on persons passing through the
state, nor upon property imported, so long as it is in the original package, and
no regulation can be made directly affecting interstate commerce. {Moog v.

States, 41 So. 166, 168; 145 Ala. 75, citing Robbins v. Taxi7ig Dist. Shelby
County, 7 S. Ct. 592; 120 U. S. 489; 30 L. Ed. 694.

The police power, however, has its hmits and must stop when it encounters
the prohibitions of the Federal Constitution*. The police power is the least limit-

5 New York ex rel. Silz v. Nesterberg, 211 U. S. '31, 41 (1908), citing Missouri K. & T. R. Co. v. Naber.
169 U. S. 613 (1898); Pennsylvania R. Co. v. Hughes, 191 U. S. 477 (1903); Ashell v. Kansas, 209 U. S,
251 (1908).
^Eubank v. Richmond, 226 U. S. 137 (1912); Southern R. Co. v. Virginia, 290 U. S. 190 (1933); Pan-

handle Eastern Pipe Line Co. v. State Highway Commission, 294 U. S. 613, 622 (1935).



cxxii P.D. 9

able of the exercises of government^; and its limitations are hard to define^; are

not susceptible of circumstantial precision^; cannot be determined by any formula^;

and must always be determined with appropriate regard to the particular subject

of its exercise.

9

Though obligations of contracts must yield to a proper exercise of the police

power, and vested rights cannot inhibit the proper execution of the power, it must
be exercised for an end which is in fact public and the means adopted must be

reasonably adapted to the accomplishment of that end and must not be arbitrary

or oppressive.!" The pohce power may be exerted, when otherwise the effect may
be to invade rights guaranteed by the Fourteenth Amendment, only when such

legislation bears a real and substantial relation to the public health, safety, morals,

or some other phase of the general welfare." The general rule is that if regulation

goes too far it will be recognized as a taking for which compensation must be

paid.i2

Each exertion of the police power has the support of the presumption that it is

an exercise in the interest of the public, and that there are facts justifjang its specific

exercise. {Erie R. Co. v. Williams, 233 U. S. 685, 699, (1914). The presumption

attaches ahke to statutes, municipal ordinances, and orders of administrative bodies.

(Pacific States Box & Basket Co. v. White, 296 U. S. 176 (1935).

While it is the duty of the Federal courts to see to it that the constitutional

rights of the citizen are not infringed by the State, they should not strike down an

enactment or regulation adopted by the State under its pohce power unless it be

clear that the declaration of public policy contained in the statute is plainly in

violation of the Federal Constitution. i^ The legislation, when deahng with a subject

within the police power, must be upheld unless shown to be clearly unreasonable,

arbitrary, or discriminatory.!* The broad words of the Fourteenth Amendment are

not to be pushed to a drily logical extreme, and the courts will be slow to strike

down as unconstitutional legislation enacted under the police power.is

It is well estabhshed that when a State exerting its recognized authority under-

takes to suppress what it is free to regard as a public evil, it may adopt such meas-

ures having reasonable relation to that end as it may deem necessary in order to

make its action effective.^" Reasonableness is the test of police power, not scientific

precision. '7 A regulation will not be declared invaUd because a court may regard

it as ineffectual, or harsh in particular instances or in aid of an objectionable

policy.18

Where legislative action is within the scope of the police power, fairly debatable

questions as to its reasonableness, wisdom, and propriety are not for the determina-

tion of courts, but for that of the legislative body on which rests the duty and

responsibility of decision. i^

Tradition and habits of the community count for more than logic in deter-

mining the constitutionality of laws enacted for the public welfare under the police

' Hadacheck v. Sebastian, 239 U. S. 394 (1915); Hall v. Oeiger-Jones Co., 242 U. S. 539 (1917).

• Sligh V. Kirkwood, 237 U. S. 52, 58-59 (1915).

lEuhank v. Richmond, 226 U. S. 137, 142 (1912); Erie R. Co. v. Williams, 233 U. S. 638, 699 (1914)

Panhandle Eastern Pipe Line Co. v. State Highway Commission, 294 U. S. 613, 622 (1935).

8 Hudson County Water Co. v. McCarter, 209 U. S. 349 (1908).

» Near v Minnesota ex rel. Olsen, 283 U. S. 697, 707 (1931).

»o Treigle v. Acme Homestead Asso. 297 U. S. 189, 197 (1936).

li Liggett {Louis K.) Co. v. Baldridge, 278 U. S. 105, 111-112 (1928).

^^ Pennsylvania Coal Co. v. Mahon, 260 U. S. 393 (1922).

i^Broadnax v. Missouri, 219 U. S. 285, 292 (1911).

^* Hadacheck v. Sebastian, 239 U. S. 394 (1915).

" Noble State Bank v. Haskell, 219 U. S. 104 (1911).

" Purity Extract & Tonic Co. v. Lynch, 226 U. S. 192, 201 (1912).

»' Sproles V. Binford, 286 U. S. 374 (1932).

IS Bayside Fish Flour Co. v. Gentry, 297 U. S. 422 (1936).

i^ Standard Oil Co. v. Marysville, 279 U. S. 582, 584 (1929), citing Zahn v. Board of Public Works, 274

U. S. 325, 328 (1927); Hadacheck v. Sebastian, 239 U. S. 394, 408-412, 413-414 (1915); Euchd v. Ambler

Realty Co. 274 U. S. 365, 388 (1926); Jacobson v. Massachusetts, 197 U. S. 11, 30 (1905); Laurel Hill Ceme-

tery V. San Francisco, 216 U. S. 358, 365 (1910); CusacA; (Thomas) Co. v. Chicago, 242 U. S. 526, 530 (1917);

Price V. Illinois, 238 U. S. 446, 451 (1915). See also Purely Extract & Tonic Co. v. Lynch, 226 U. S. 192,

201-202 (1912); Erie R. Co. v. Williams, 233 U. S. 685, 704 (1914).
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power.'" The fact that a practice is of ancient standing in a State is a reason for

holding it una,ffected by the Fourteenth Amendment^i ; and the amendment does

not override pubhc rights, existing in the form of servitudes or easements which are

held by the courts of a State to be vahd under its constitution and \awsP
A statute is not invalid under the Constitution because it might have gone farther

than it did, or because it may not succeed in bringing about the result that it tends

to produce. {Roschen v. Ward, 279 U. S. 337, (1929) ). When a state legislature

has declared that, in its opinion, the pohcy of the State requires a certain measure,

its action should not be disturbed by the courts under the Fourteenth Amendment
unless they can clearly see that there is no reason why the laws should not be ex-

tended to classes left untouched. {Williams v. Arkansas, 217 U. S. 79, (1910) ).

The Commerce Clause {Article I, Sec. 8, Clause 3, United States Constitution).

In contrast to the authority of the State, under its inherent pohce power, to

regulate its internal affairs, which power has never been delegated to the Federal

Government, either expressly or by implication, we have an express power given to

Congress "to regulate commerce with foreign nations, and among the several states,

and with the Indian Tribes." (Article I, Sec. 8, Clause 3, of the Federal Consti-

tution); and, as insurance has now been judicially determined to be interstate

commerce, the question that presents itself is this: Just how far have the States,

under their police power been divested of authority to make laws for the health,

protection and happiness of their citizens in the regulation of insurance companies,

bearing in mind that, as of this date, no federal legislation has been passed on this

subject.

In general, it may be said that Congress, under the commerce clause of the

federal constitution, has the power to occupy, by legislation, the whole field of

interstate commerce {Champion v. Ames (Lottery case) 188 U. S. 321, 358, (1903) )

and that whether the power in any given case is vested exclusively in the Federal

Government depends upon the nature of the subject to be regulated {Gilman v.

Philadelphia, 3 Wall. 713, 727 (1866) ), and that it is only direct interference

with the freedom of interstate commerce that brings a case within the exclusive

domain of federal legislation {Field v. Barber Asphalt Paving Co., 194 U. S. 618,

623 (1904) ).

A collection of the authorities, deahng, on the one hand with the exercise of the

police power by the States and, on the other hand, the authority of Congress to

exercise its powers to legislate on interstate commerce under the Commerce clause

of the United States constitution, indicates that nine basic postulates may be

considered in reaching a decision in the instant case.

Postulate one:

Consistent with the power of Congress to regulate commerce among the States,

the States possess, because they have never surrendered, the power to protect the

pubUc health, the public morals, and public safety, by any legislation appropriate

to that end which does not encroach upon rights guaranteed by the National

constitution, nor come in conflict with the acts of Congress passed in pursuance of

that instruments^; but the pohce power of the State cannot draw within its juris-

diction subject matter which has been delegated to Congress exclusively by the

Constitution^^

;

i

»» Laurel Hill Cemetery v. S. F., 216 U. S. 358 (1910). See also Plessy v. Ferguson, 163 U. S. 537 (1896)

.

^iJackman v. Rosenbaum Co., 260 U. S. 22 (1922).

^^Eldridge v. Trezevant, 160 U. S. 452, 468 (1896); Vidalia v. McNeely, 274 U. S. 676 (1927); see also

St. Anthony Falls Water Power Co. v. Board of Water Commissioners, 168 U. S. 349 (1897).

2' Missouri, K. & T. R. Co. v. Haher, 169 U. S. 613, 628 (1898). See also Gloucester Ferry Co. v. Pennsyl-
ania, 114 U.S. 196,215 {l^ib); Sioux Remedy Co. v. Cope, 235 U. S. 197 {1914:); New Mexico ex rel. McLean
4E. J.) & Co. V. Denver & R. G. R. Co., 203 U. S. 38 (1906) ; Sotcman v. Chicago & N. W. R. Co.. 125 U. S.

65, 489 (1888); Robbins v. Taxing Dist. of Shelby County, 120 U. S. 489, 49 5 (1887); Hannibal & St. J.

R. Co. V. Husen, 95 U. S. 465, 470 (1878); Lake Shore & M. S. R. Co. v. Ohio ex rel. Lawrence, 173 U. S.

285, 292 (1899); New York, N. H. & H. R. Co. v. New York, 165 U. S. 628, 631 (1897); Sligh v. Kirkwood

.

237 U. S. 52 (1915); Southern R. Co. v. Reid, 222 U. S. 424 (1912); Houston & T. C. R. Co. v. Mayes, 201,
U. S. 321 (1906); Simpson v. Shepard {Minnesota Rate Cases), 230 U. S. 352 (1913); Mintz v Baldwin,
289 U. S. 346 (1933); Kelly v. Washington ex rel. Foss Co., 302 U. S. 1 (1937).

" Henderson v. New York, 92 U. S. 259, 271 (1876).
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Postulate two:

It is a ivell-established principle that Congress may circumscribe its regulation of

interstate commerce and occupy a limited field, and the intent to supersede the exercise

by the State of its police power as to matters not covered by the Federal legislation is

not to be implied unless the latter fairly interpreted is in actual conflict with the state

law^^;

Postulate three:

The principle that a State may enact local laws under its police power in the

interest of the welfare of the people, although they alTect interstate commerce, and
that such laws may stand at least until Congress takes possession of the field under

its superior authority to regulate such commerce, has no application where the

State passes beyond the exercise of its legitimate authority, and undertakes to

regulate interstate commerce by imposing burdens upon it^^;

Postulate four:

Where the power of Congress to regulate is exclusive, i.e., subjects national in

character, the failure of Congress to make express regulations indicates its will

that the subject shall be left free from any restrictions or impositions; and any
regulations of the subject by the States, except in matters of local concern only,

is repugnant to such freedom27;

Postulate five:

Where the subjects on which the power may be exercised are local in their nature

or operation, or constitute mere aids to commerce, the authority of the States may
be exerted for their regulation and management until Congress interferes and

supersedes it^**;

Postulate six:

When Congress acts with reference to a matter confided to it by the Constitution,

then its statutes displace all conflicting local regulations touching that matter,

although such regulations may have been established in pursuance of a power not

surrendered by the States to the General Government's; but the action of Congress

must be specific in order to be paramount^"

;

Postulate seven:

A law of Congress regulating commerce with foreign nations or among the

several States is the Supreme law, and if the law of a State is in conflict with it,

» Townsend v. Yoemans, 301 U. S. 441, 454 (1937); citing Savage v. Jones, 225 U. S. 501, 533 (1912);

Atlantic Coast Line v. Georgia, 234 U. S. 280, 293, 294 (1914); Illinois C. R. Co. v. Public Utilities Commts-
sion, 245 U. S. 493, 510 (1918); Carey v. South Dakota, 250 U. S. 118, 122, (1919); Lehigh Valley R. Co v.

Public Utilities Comrs., 278 U. S. 24, 35 (1928); Atchison, T. & S. F. R. Co. v. Railroad Commission, 283

U. S. 380. 392, 393 (1931); Hartford Indemnity Co. v. Illinois, 298 U. S. 155, 158 (1936).

2» Lemke v. Farmers' Grain Co., 258 U. S. 50 (1922); See also Kansas City Southern R. Co. v. Kaw Valley

Drainage Dist., 233 U. S. 75 (1914); Illinois Cent. R. Co. v. Illinois, 163 U. S. 142 (1896) ;
3/cZ)CT-rwo« v.

Wisconsin, 228 U. S. 115 (1913) : Brewnan v. Tilusville, 153 U. S. 289, 299 {l%m ; Hannibal & St.J R. Co.

V. Husen, 95 U. S. 465, 472 {\dn&) ; Dahnke-Walker Milling Co. v. Bondurant, 257 U. S. 282 (1921).

i^ Robbins v. Shelby County TaHng Dist., 120 U. S. 489, 493 (1887); See also Southern R Co. v. Reid,

222 U. S. 424 (1912); Western U. Telegraph Co. v. James, 162 U. S. 650. 655 (1896); United States v. E. C.

Knight Co., 156 U. S. 1, 11 (18Q5); Pittsburg & S. Coal Co. v. Bates, 156 U. S. 577. 588 (1895); ^t^fcerson v.

Rahrer (In re Rahrer), 140 U. S. 545, 555 (1891); Leisy & Co. v. Hardin, 135 U. S. 100, 110 (1890); JPMa-

delphia & S. Mail S. S. Co. v. Pennsylvania, 122 U. S. 326, 336 (1887); Walling v Michigan, 116 U. S.

446, 455 (1886); Escanaba & L. M. Transp. Co. v. Chicago, 107 U. S. 678 (1883); Welton y. Missouri, 91

U. S. 275, 282 (1876) ; Brennan v. Titusville, 153 U. S. 302 (1894); United States v. Rio Grande Dam & Irng.

Co., 174 U. S. 690 (1899); Kelly v. Washington ex rel. Foss Co., 302 U. S. 1 (1937).

^^ Escanaba & L. M. Transp. Co. v. Chicago, 107 U. S. 678, 687 (1883). See also Cardwellv
^'".f^??

River Bridge Co., 113 U. S. 205. 210 (1885); Simpson v. Shepard (Minnesota Rate Cases), 230 U. H. 6^^

(1913).

" Lake Shore & M. S. R. Co. v. Ohio, 173 U. S. 285, 297, a (1899). See also Gulf C. & S F. R. Co. v.

Hefley, 158 U. S. 98. 104 (1895); Missouri, K. & T. R. Co. v. Harris, 234 U.S. 412 (1914); Erie R. Co. v.

New York, 233 U. S. 671 (1914); Asbell v. Kansas, 209 U. S. 251 (1908); Smith v. Alabama, 124: U. S. 465.

473 (1888); Smith v. Turner Passenger cases, 7 How. 283, 396 (1849); Savage v
.
Jones, 225, U.b. 501

(1912); Chicago, R. I. & P. R. Co. v. Hardwick, 226 U. S. 426 (1913); Missouri Pac. R. Co. v. Porter, 273

U. S. 341 (1927).

"0 Missouri P. R. Co. v. Larabee Flour Mills, 211 U. S. 612 (1909).
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the law of Congress must prevail and the State law cease to operate so far as it is

repugnant^i;

Postulate eight:

When Congress exercises its exclusive powers over interstate commerce, the
States cannot legislate on the subject, and the situation is covered as much by what
is not done by Congress or the Interstate Commei-ce Commission, as by the regu-
lations it has made, and the State has no power to fill what it may regard as a hiatus
left by Congress and the Interstate Commerce Commission^^j a^^fj

Postulate nine:

Even when an act of Congress does not go into effect until a certain time follow-
ing its passage. State legislation is immediately superseded upon the enactment of
the Federal statute^^;

The power which the Constitution bestows upon Congress over commerce does
not exhaust the subject of the control of commerce, for there is a commerce which
Ues beyond the power of Congress to control. The States have a commerce of their

own and they are as supreme in its control as Congress is supreme in the control of
interstate and foreign commerce. This has never been disputed since the case of
Gibbons v. Ogden, 9 Wheat. 1, (1824) .si

The power to regulate commerce among the States is a unit, but if particular
subjects within its operation do not require the application of a general or uniform
system, the States may legislate in regard to them with a view to local needs and
circumstances until Congress otherwise directs: but the power thus exercised by
the States is not identical in its extent with the power to regulate commerce among
the states. The power to pass laws in respect to internal commerce, inspection
la,ws35; quarantine and health laws^^; and laws in relation to bridges, ferries, and
highways belongs to the class of power pertaining to locality, essential to local

intercommunication, to the protection, the safety, and the welfare of society,

originally necessarily belonging to, and upon the adoption of the Constitution
reserved by, the States, except so far as falling within the scope of a power con-
fided to the general government. Where the subject matter requires a uniform sys-
tem as between the states, the power controlling it is vested exclusively in Congress
and cannot be encroached upon by the State; but where in relation to the subject
matter different rules may be suitable for different localities, the States may exercise

powers which, though they may be said to partake of the naiure of the power granted
to the Federal government, are strictly not such, but are sim.ply local powers, which have

2> Thurlow V. Massachusetts (License Cases), 5 How. 504, 574 (1847). See also McDermott v. Wisconsin,
288 U. S. 115 (1913); Missouri, K. & T. R. Co. v. Harris, 234 U. S. 412 (1914); Southern R. Co. v. Reid,
222 U. S. 424 (1912); Chicago I. & L. R. Co. v. Hackett, 228 U. S. 559 (1913); Railroad Commission v.
Southern P. Co., 264 U. S. 331 (1924); Kelly v. Washington ex rel Foss Co., 302 U. S. 1 (1937).

" Whish V. Public Service Commission, 240 N. Y. 677 (1925). See also Missouri, K. & T. R. Co. v. Haher,
169 U. S. 613, 627 (1898); Michigan C. R. Co. v. Vreeland, 227 U. S. 59 (1913).

33 Northern P. R. Co. v. Washington ex rel. Atkinson, 222 U. S. 370 (1912).

" Lordv. Goodall, N. & P. S. S. Co., 102 U. S. 541, 543 (1881). See also Thurlow v. Massachusetts {License
Case.'!), 5 How. 504, 574 (1847); Smith v. Turner (Passenger cases), 7 How. 283, 415 (1849) ; Sinnot v. Daven-
port, 22 How. 227, 243 (1859); Hall v. DeCuir, 95 U. S. 485, 488 (1878); Addyston Pipe & Steel Co. v. United
States, 175 U. S. 211, 247 (1899); Simpson v. Shepard (Minnesota Rate Cases); 230 U. S. 352 (1913); Hous-
ton, E. <fc W. T. R. Co. V. United States, 234 U. S. 342 (1914).

" Foster v. Master and Wardens of Port of New Orleans, 94 U. S. 246 (1877). See also Red "C" Oil Mfg.
Co. V. Board of Agriculture, 222 U. S. 380 (1912); New Mexico ex. rel. McLean v. Denver & R. O. R. Co..
203 U. S. 38 (1906); Arbuckle v. Blackburn, 191 U. S. 405, 414 (1903) ; Pittsburgh cfc S. Coal Co. v. Louisiana,
156 U. S. 590, 597 (1895); Savage v. Jones, 225 U. S. 501 (1912); Vance v. Vandercook Co., 170 U. S.438,
455 (1898); Turner v. Maryland, 107 U. S. 38 (1883); Standard Stock Food Co. v. Wright, 225 U. S. 540
(1912) ; Hinson v. Lott, 8 WaU. 148 (1869) ; Scott v. Donald, 165 U. S. 58 (1897) ; Pabst Brewing Co. v. Cren-
shaw, 198 U. S. 17 (1905) ; Patapsco Guano Co. v. Board of Agriculture, 171 U. S. 345 (1898) , Foote v. Stanley,
232 U. S. 494 (1914); Pure Oil Co. v. Minnesota, 248 U. S. 158 (1918); Standard Oil Co. v. Graves, 249
U. S. 389 (1919).

^^ Smith V. Turner (Passenger Cases), 7 How. 283, 400 (1849); See also Louisiana v. Texas, 176 U. S. 1,

21 (1900); Minnesota v. Barber, 136 U. S. 313, 319 (1890); Compagnio Francaise de Navigation v. Louisiana,
186 U. S. 380, 385 (1902); Reid v. Colorado, 187 U. S. 137, 151 (1902); Asbell v. Kansas, 209 U. S. 251
(1906); Hannibal & St. J. R. Co. v. Husen, 95 U. S. 465, 471 (1878); Kimmish v. Ball, 129 U. S. 217, 220
(1889); Rasmussen v. Idaho, 181 U. S. 198 (1901); Smith v. St. Louis & S.W.R. Co.. 181 U. S. 248 (1901);
Missouri, K. & T. R. Co. v. Haber, 169 U. S. 613, 636 (1898); Morgan's L. & T. R. & S. S. Co. v. Bd. of
Health, 118 U. S. 453, 465 (1886); Mintz v. Baldwin, 289 U. S. 346 (1933).
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full operation until or unless circumscribed by the action of Congress. ^^ (italics sup-
plied.)

Consistent with the power of Congress to regulate commerce, the States possess,

because it was reserved, the power to protect the public health, the public morals,
and the public safety by any legislation appropriate to that end which does not
encroach upon rights guaranteed by the National constitution nor come in conflict

with acts of Congress.^s But while a State can do nothing which will directly or
indirectly-9 burden or impede interstate commerce, and the police power does not
justify a direct interference with such commerce ^^ it may make valid enactments in

the exercise of its legislative power to promote the welfare and convenience of its

citizens, although in their operation they may have an effect upon interstate com-
merce.^i Generally it may be said in respect to laws of this character that, though
resting upon the police power of the State, they must jdeld whenever Congress, in

the exercise of the powers granted to it, legislates upon the precise subject matter,
for that power, hke all other reserved powers of the States, is subordinate to those
in terms conferred by the Constitution upon the Nation .*2

Fourteenth Amendment to the Constitution of the United States:

As to the allegation of the plaintiff that Maynard Garrison, Insurance Commis-
sioner of the State of Cahfornia, acting through his deputies, has interfered with
the representatives of plaintiff and threatened them with prosecution if they per-

sisted in aiding the insurance transactions of plaintiff in California in violation of

the Fourteenth Amendment to the Constitution of the United States, it is well

settled that the police power may be exerted by the State, under certain limitations,

of course, notwithstanding the Fourteenth Amendment. {Liggett (Louis K.) Co. v.

Baldridqe, 278 U. S. 105, 111-112 (1928); {Noble Staie Bank v. Haskell, 219 U. S.

104 (1911); Minneapolis & St. L. Ry. Co. v. Beckwith, 9 S. Ct. 207, 209; 129 U. S.

29; 32 L. Ed. 585).

The court finds it difficult to ascertain the exact contention of plaintiff for it con-
cedes the power of the State, under the police power, to make local rules and regu-

lations which indirectly interfere with interstate commerce (page 2 of brief); it

states that it is "not an attempt bj^ a foreign insurance company to transact busi-

ness in the State of California without meeting the standards of safety set by that

'' Leisy C^us) & Co. v. Hardin, 135 U. S. 100, 108 (1890); see also Simpson v. Shepard {Minnesota Rate
Cases) 230 U. S. 352 {19\3) ; Southern R. Co. v. Reid, 222 U. S. 424 (1912); Escanaba & L. N. Transp. Co. v.
Chicago, 107 U. S. 678, 683 (1883); Mobile County v. Kimball, 102 U. S. 691, 698 (1881); Oilman v. PhUa-
delphia, 3 Wall. 713, 727 (1866V, Cardwell v. American River Bridge Co., 113 U. S. 205, 210, (1885); Stone
V. Farmers Loan & T. Co. (Railroad Commission Cases). 116 U. S. 307 (1886); Peik v. Chicago & N. W. R.
Co., 94 U. S. 164 (1877); Smith v. Turner (Passenger Cases), 7 How. 283 (1849); Covington & Co. Bridge Co.
V. Kentucky, 154 U. S. 204, 209 (1894); Western U. Teleg. Co. v. Kansas ex rel. Coleman, 216 U. S. 1 (1910);
Cummings v. Chicago, 188 U. S. 410 (1903); New York ex rel. Pennsylvania R. Co. v. Knight, 192 U. 8.

21, 27 (1904); Valley S. S. Co. v. Wattawa, 244 U. S. 202 (1917); Interstate Transit v. Lindsey, 283 U. S.
183 (1931).

^'^ Missouri K. & T. R. Co. v. Haber, 169 U. S. 613, 628 (1898). See also Sioux Remedy Co. v. Cope.
235 U. S. 197 (1914); New Mexico ex rel McLean & Co. v. Denver & R. G. R. Co., 203 U. S. 38 (1906);
Houston & T. C. R. Co. v. Mayes, 201 U. S. 321 (1906); Bowman v. Chicago & N. W. R. Co., 125 U. S.

465, 489 (1888); Robbins v. Shelby County, 120 U. S. 489, 493 (1887); Gloucester Perry Co. v. Pennsylvania
14 U. S. 196, 215 (1885); Hannibal <fe St. J. R. Co. v. Husen, 95 U. S. 465, 470 (1878); Lake Shore & M.
S.R. Co. V. Ohio ex rel. Lawrence, 173 U. S. 285, 292 (1899); New York, N. H. & H. R. Co. v. New York
165 U. S. 628, 631 (1897); Sligh v. Kirkwood, 237 U. S. 52 (1915); Western U. Teleg. Co. v. Kansas ex rel

Coleman, 216 U. S. 1, 26 (1910).

" Northern Securities Co. v. United States, 193 U. S. 197, 350 (1904) ; Cf. Western Distributing Co. v.
Public Service Commission, 285 U. S. 119 (1932).

" New York, N. H. & H. R. Co. v. New York, 165 U. S. 628, 631 (1897). See also Henderson v. New York
92 U. S. 259 (1876); Chy Lung v. Freeman, 92 U. S. 275 (1876); New York v. Compagnie Generate Trans-
atlantique, 107 U. S. 59 (1883) ; Illinois Cent. R. Co. v. Illinois ex rel. Butler, 163 U. S. 142 (1896) ; McDermott
V. Wisconsin, 228 U. S. 115 (1913); Savage v. Jones, 225 U. S. 501 (1912); Brennan v. Titusville, 153 U. S.

289, 299 (1894); Schollenberger v. Pennsylvania, 171 U. S. 1, 12 (1898); Seaboard Air Line R. Co. v. Black-
well, 244 U. S. 310 (1917) ; Lemke v. Farmers Grain Co., 258 U. S. 50 (1922) ; Clyde Mallory Lines v. Alabama,
296 U. S. 261 (1935); Disanto v. Pennsylvania, 273 U. S. 34 (1927); Missouri P. R. Co. v. Castle, 224 U. S.

541 (1912).

*^ Pennsylvania R. Co. v. Hughes, 191 U. S. 477, 488 (1903). See also South Covington <fc C. St. R. Co. v.

Covington, 235 U. S. 537 (1915); Asbell v. Kansas, 209 U. S. 251 (1908); Sherlock v. Ailing, 93 U. S. 99,
103 (1876); Louisville cfc N. R. Co. v. Kentucky, 183 U. S. 503, 518 (1902); Standard Oil Co. v. Tennessee,
217 U. S. 413 (1910).

« Gulf, C. & S. F. R. Co. V. Hefley, 158 U. 8. 98, 104 (1895). See also Chicago R. I. & P. R. Co. v. Hard-
wick Farmers Elevator Co. 226 U. S. 426 (1913); Missouri, K. & T. R. Co. v. Haber, 169 U. S. 613, 627
(1898); Michigan C. R. Co. v. Vreeland, 227 U. S. 59 (1913); Illinois C. R. Co. v. DeFuentes, 236 U. S.

157 (1915); Railroad Commission (California) v. Southern P. R. Co. 264 U. S. 33 (1924).
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state," (page 11 of its brief); that "this case does not present the question as to

whether or not the laws of CaUfornia will be nuUified but as to whether the state

of California can nullify the laws of every other State in the Union if the com-
panies organized in those states are to do an interstate business with the citizens of

that state," (page 12 of brief); and yet plaintiff is praying for injunctive relief

to prohibit the defendants from interfering with its business transactions in Cali-

fornia, a position which is not quite clear to the court, for if it met the same stand-
ards demanded of local insurers this case would not have arisen.

Whether it is actually plaintiff's position that California at the present time has
no law regulating the insurance business as conducted by the plaintiff, or that its

laws in this respect are now invalidated by reason of the decision in the case of

United States v. South-Eastern Underuriiers Assn., 322 U. S. 533; 64 Sup. Ct. Rep.
1162; 88 L. Ed. 1082, makes no difference so far as the decision in this case is

concerned, because the ultimate fact is that plaintiff is attempting, in any event,

to transact an insurance business in California without meeting the standards of

safety required by the State (see page three of this Opinion) ; and there can be no
doubt but that if the court sustained plaintiff's position, California laws, estabhshed
under the police power for the protection of the public, would be to that extent

nullified.

The court takes judicial notice of the fact that Congress has not yet legislated

in insurance matters, and, until it does, and to that extent only. State statutes

enacted under the police power still remain in full force and effect.

"In construing Federal statutes enacted under the power conferred by the
coromerce clause of the Constitution the rule is that it should never be held

that Congress intends to supersede or suspend the exercise of the reserved

powers of a state, even where that may be done, unless, and except so far as,

its purpose to do so is clearly manifested." (Cases cited. Illinois Central

Railroad Co. v. Public Utilities Commission, 245 U. S. 493, 510.)

"If, reading the Federal act as a whole, there were room for doubt, two estab-

lished rules of construction would lead us to resolve the doubt in favor of sus-

taining the validity of the state law. First: The intent to supersede the exer-

cise by a state of its pohce powers is not to be implied unless the act of Congress,
fairly interpreted, is in actual conflict with the law of the State." (Cases cited.

Carey v. State of South Dakota, 250 U. S. 118, 122.)

"The principle thus applicable has been frequently stated. It is that Congress
may circumscribe its regulation and occupy a limited field, and that the in-

tention to supersede the exercise by the State of its authority as to matters
not covered by the federal legislation is not to be implied unless the Act of

Congress fairly interpreted is in conflict with the law of the State." (Cases
cited. Atchison Ry. v. Railroad Commission, 283 U. S. 380, 392.)

"The case calls for the application of the well-established principle that

Congress may circumscribe its regulation and occupy a limited field, and that
the intent to supersede the exercise by the State of its police power as to

matters not covered by the federal legislation is not to be implied unless the
latter fairly interpreted is in actual conflict with the state law." (Cases cited.

301 U. S. 441, 454.)

Courts do not legislate and, a fortiori, until the National Congress does legislate

in insurance matters, local statutes governing the subject are in a stronger position

than where there has been Federal legislation on the subject. Mr. Chief Justice

Stone, in his dissenting Opinion in the foregoing case of U. S. v. South-Eastern
Underwriters Assn. (supra), while he was apprehensive of the consequences that
would follow the ruling in that case, nowhere gives the slightest intimation that
all state laws governing insurance companies are rendered ipso facto void, but
stated that those matters would have to be decided by a case-to-case determination
with "a consideration of all the relevant facts and circumstances." It is conceivable
that, as the Federal Congress legislates on insurance, as it may now do because it has
been determined to be interstate commerce, state laws will fall, under Postulate
six (page 12), but only to the extent that they are supplemented by Federal legis-

lation, and that, in the meantime, state statutes control.
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Chief Justice Stone states

:

"... the ruhng that insurance is not commerce, and is therefore unaffected

by the restrictions which the commerce clause imposes on state legislation,

removed the most serious obstacle to regulation of that business by the states.

Through their plenary power over domestic and foreign corporations which

are not engaged in interstate commerce, the states have developed extensive

and effective systems of regulation of the insurance business, often solving

regulatory problems of a local character with which it would be impractical

or difficult for Congress to deal through the exercise of the commerce power ..."

"But the immediate and onlj'" practical effect of the decision now rendered is to

withdraw from the states, in large measure, the regulation of insurance and
to confer it on the national government, which has adopted no legislative

poUcy and evolved no scheme of regulation with respect to the business of

insurance. Congress having taken no action, the present decision substitutes,

for the varied and detailed state regulation developed over a period of years,

the limited aim and indefinite command of the Sherman Act for the suppres-

sion of restraints on competition in the marketing of goods and services in or

affecting interstate commerce, to be appHed by the courts to the insurance

business as best they may.
"In the years since this court's pronouncement that insurance is not commerce
came to be regarded as settled constitutional doctrine, vast efforts have gone
into the development of schemes of state regulation and into the organization

of the insurance business in conformity to such regulatory requirements. Vast
amounts of capital have been invested in the business in reliance on the per-

manence of the existing system of state regulation. How far that system is

now supplanted is not, and in the nature of things could not well be, explained

in the court's opinion. The Government admits that statutes of at least five

states will be invalidated by the decision as in conflict with the Sherman
Act, and the argument in this court reveals serious doubt whether many others

may not also be inconsistent with that Act. The extent to which still other

statutes will now be invalidated as in conflict with the commerce clause

has not been explored in any detail in the briefs and argument or in the Court's

opinion.

"Certainly there cannot but be serious doubt as to the validity of state taxes

which may now be thought to discriminate against the interstate commerce,
cf. Philadelphia Fire Assn. v. New York, 119 U. S. 110; or the extent to which
conditions may be imposed on the right of insurance companies to do business

within a state ; or in general the extent to which the state may regulate what-

ever aspects of the business are now for the first time to be regarded as inter-

state commerce. While this court no longer adheres to the inflexible rule that

a state cannot in some measure regulate interstate commerce, the application

of the test presently applied requires 'a consideration of all the relevant facts

and circumstances' in order to determine whether the matter is an appropriate

one for local regulation and whether the regulation does not unduly burden

interstate commerce, Parker v. Brown, 317 U. S. 341-362— a determination

which can only be made upon a case-to-case basis. Onlj' time and costly ex-

perience can give the answers."

Mr. Chief Justice Stone's apprehension that the decision in United States v.

Souih-Eastern Underwriters Assn. (supra) would open wide the door to determine

just how far State laws controlling insurance under the police power would be

subject to the commerce clause has begun to bear fruit in this case, and what the

constitutional repercussions will develop over a period of years is solely within the

lap of Providence to determine.

State laws regulating insurance companies, both foreign and domestic, have
uniformly been upheld as a proper exercise of the police power of the State {German

Alliance Ins. Co. v. Kansas, 233 U. S. 389 at p. 412). It should be borne in mind
that we are not dealing with a case where the State of California is prohibiting the

plaintiff from transacting business under any conditions, or discriminating against

the plaintiff in favor of a domestic insurance company; and that this case does not

involve a tax problem.
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A very narrow line divides the authority of Congress under the commerce clause

of the Constitvition and the power of the State under the police power. Each case

stands alone. Power seldom yields its attributes of sovereignty but constantly seeks

to extend its authority. The police power is the only barrier when two authorities

come in conflict. The pohce power is incapable of exact definition, yet it comes to

the rescue of laws of doubtful constitutionality, if the courts find such laws sustain

public morals, good order, good manners, contribute to public health and safety,

prevent evil or harm and encourage social and business intercourse and in general

contribute to the "pursuit of happiness" of the people.

Suit against a State:

The defendants also move for a dismissal of the complaint herein under the 11th
Amendment to the Constitution of the United States that "The judicial power of

the United States shall not be construed to extend to any suit in law or equity,

commenced or prosecuted against one of the United States by citizens of another
State, or by citizens or subjects of any Foreign State," on the theory that this suit

is actually a suit against the State of California without its consent, which consent

has not been obtained. The plaintiff corporation is a "citizen of another state"

within the definition of the 11th amendment to the Constitution of the United
States (see Manchester Fire Insurance Co. v. Harriott, CC (Iowa) 91 Fed. 711).

Plaintiff cites the case of Great Northern Life Ins. Co. v. Reed, 64 Sup. Ct. Rep.
873, 875, and also ex parte State of New York, 256 U. S. 497, 500.

Plaintiff, in support of its contention that its suit is not against the State of

CaUfornia, cites the case of Sterling v. Constantine, 287 U. S. 378; 53 S. Ct. 190; 77
L. Ed. 375 (where the court found the Governor of Texas had exceeded his author-

ity in issuing a proclamation that martial law existed) ; the case of Felt and Tarrant

Mfg. Co. V. Corbett (Cal.) 23 F. Supp. 186 (which stated the applicable principle

to be that where state officials, purporting to act under state authoritj'', invade the

rights secured by the Federal constitution, they are subject to the process of the

Federal courts) ; and other cases, each of which has been read by the court; but these

cases are either not in point on the facts in the instant case, the officers exceeded
their authority, or they involve acts under unconstitutional state statutes, whereas
the court in the instant case finds no similar circumstances in the motion under
advisement. Where the court finds that state officers are acting under constitu-

tional statutes such suits cannot generally be maintained.
In an action such as this, it remains the duty of the court to decide all cases

brought before it by citizens of one State against citizens of a different State,

where a State is not necessarily a defendant (United States v. Peters, 5 Cir. 115, 137

(1809) ); it must be regarded as a settled doctrine of this court, established by its

decisions, that the question whether a suit is within the prohibition of the Eleventh
Amendment is not always determined by reference to the nominal parties on the

record, but is determined by a consideration of the nature of the case as presented

on the whole record (Ex parte Ayers, 123 U. S. 443, 487 (1887) distinguishing

Poindexter v. Greenhow, 114 U. S. 270 (1885) from Osborn v. Bank of United States,

9 Wheat 738 (1824)).

The adoption of the Eleventh Amendment to the Constitution overruled the

decision of the Supreme Court of the United States written by Justice Iredell

in re Chisholm vs. Georgia, 2 Dallas 419 (1793) sustaining the right of a citizen to sue

a State.

A suit nominally against individuals, but restraining or otherwise affecting their

action as State officers may be in substance a suit against the State which the Con-
stitution forbids.48

A suit against the governor solely in his official capacity to recover money in

the state-treasury, was considered a suit against the state (Governor of Georgia v.

Madrazo, 1 Pet. 110 (1828) confirmed in Kentucky v. Dennison, 24 How. 66, 98,

(1861) ).

*^ Worcester County Trust Co. v. Riley, 302 U. S. 292 (1937), citing Louisiana v. Jumel, 107 U. S. 711
(1883) ; Hagood v. Southern, 1 17 U. S. 52 (1886) ; In re Ayers, 123 U. S. 443 (1887) ; North Carolina v. Temple
134 U. S. 22, 30 (1890); Smith v. Reeves, 178 U. S. 436 (1900); Lankford v. Platte Iron Works, 235 U. S.

461 (1915); Ex parte State of New York, No. 1, 256 U. S. 490, 500 (1921); Missouri v. Fiske, 290 U. S. 18,

28 (1933); Cunningham v. Macon & Brunswick R. Co., 109 U. S. 446 (1883); Wells v. Roper, 246 U. S.

335 (1918).
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Federal jurisdiction to enjoin execution of a State law on the ground of uncon-

stitutionality should be exercised only in clear cases and when necessary to prevent

great and irreparable injury {Cavanaugh v. Looney, 248 U. S. 453 (1919); followed

in Hygrade Provision Co. v. Sherman, 266 U. S. 497, 500 (1925)
_;

Massachusetts

State Grange v. Benton, 272 U. S. 525 (1926) ). Only a case of manifest oppression

will justify such interference; the reluctance of the court to interfere by injunction

with the activities of State officials conscientiously endeavoring to fulfill their

duty, was of itself adequate ground for refusing an injunction against certain state

and county highway officials, to restrain interference with maintenance of a bridge,

and collection of tolls, — a matter which depended upon the construction of the

local law against perpetuities {Hawks v. Hamill, 288 U. S. 52 (1933) ).

Ordinarily there should be no interference with such officers, primarily they are

charged with the duty of prosecuting olTenders against the laws of the state, and
must decide when and how this is to be done. "The accused should first set up and
rely upon his defense in the State court even though this involves a challenge of

the validity of some statute, unless it plainly appears that this course would not

afford adequate protection." (Fenner v. Boykin, 271 U. S. 240, 243 (1926), refusing

injunction to restrain law officers from enforcing by arrest and prosecution a state

law penalizing certain gambling contracts on the ground of interference with in-

terstate commerce and deprivation of constitutional rights).

Generally, suits to restrain action of State officials can, consistently with the

constitutional prohibition, be prosecuted only when the action sought to be re-

strained is without the authority of State law or contravenes the statutes or Constitution

of the United States.** (Italics supplied.)

In view of the fact that this court is not holding that the State statutes in question

are unconstitutional, or have been vitiated, even pro tanto, by the decision of the

Supreme Court of the United States in the case of United States v. South-Eastern

Underwriters Assn., 322 U. S. 533; 64 Sup. Ct. Rep. 1162; 88 L. Ed. 1082, it must
necessarily hold that this suit is against the State without its consent, in violation

of the 11th Amendment to the Constitution of the United States and hence can-

not be maintained. Plaintiff's theory that the cause of action can be maintained

against these defendants in their official capacities is necessarily predicated upon
its contention that the State statutes in question are unconstitutional, orat least

have been vitiated, pro tanto, by the aforementioned Supreme Court decision, and

its contention would be sound if such were the fact; but, in view of the fact that the

court is holding that the State statutes in question have not been invalidated, it is

beUeved that the plaintiff will have no quarrel with the court's ruling.

There are quite a number of authorities holding that state officers can be sued

where they are acting under an unconstitutional state statute, as not being a suit

against the state. For instance, suits by individuals against defendants who claim

to act as officers of a State, and, under color of an unconstitutional statute, to

recover for injury to property; or to recover money or property unlawfully taken

from them in behalf of the State; or, for compensation for damages; or, in a proper

case, for an injunction to prevent such wrong and injury; or, for a mandamus to

enforce the performance of a plain legal duty, purely ministerial; are not, within

the meaning of the amendment, suits against the State.*'^

An injunction against sale by a State land commissioner, under a statute adjudged

unconstitutional of swamp lands purchased under an earlier act was held not a suit

against the state.*^ Furthermore, a suit against State officers to enjoin them from

« Worcester County Trust Co. v. Riley, 302 U. S. 292 (1937), citing Ex parte Young, 209 U. S. 123 (1908),

Scully v.. Bird, 209 U. S. 481 (1908); Old Colony Trust Co. v. Seattle, 271 U. S. 426 (1926); Louisiana \,

Jumel, 107 U. S. 711 (1883); Hagood v. Southern, 117 U. S. 52 (1886), In re Ayers, 123 U. S. 443 (1887);

Lankford v. Platte Iron Works, 235 U. S. 461 (1915).

««e Tyler, 149 U. S. 164, 190 (1893) followed in Scott v. Donald, 165 U. S. 58, 67; 165 U. 8. 107 (1897).

« Pennoyer v. McConnaughy, 140 U. S. 1 (1891). In reaching this conclusion the court cited Osborn v.

Bank of United States, 9 Wheat. 738 (1824); Davis v. Gray, 16 Wall. 203 (1873) (suit to restrain sale of rail-

road land grants, declared forfeited by State Law); Tomlinson v. Branch, 15 Wall. 460 (1873); Litchfield v.

Webster County, 101 U. S. 773 (1879) ; Board of Liquidation v. McComb, 92 U. S. 531 (1876) (restraint of

State comission from issuing, in liquidation of State debt to a certain Levee Co., of certain of the same kind

of bonds as held by oetitioner); Allen v. Baltimore & O. R. Co., 144 U. S. 311 (1885) (similar to McComb
case) ; Poindexter v. Greenhow, 114 U. S. 270 (1885) detinue against a tax collector who, under color of State

law, held unconstitutional, refused tender of tax-receivable coupons and distrained on certain property

of petitioner.
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enforcing a tax alleged to be in violation of the Constitution of the United States

is not a suit against a State within the prohibition of the Eleventh Amendment
(Gunter v. Atlantic Coast Line R. Co. 200 U. S. 273, 283 (1906). This doctrine an-

nounced in many previous cases on the subject was stated by Mr. Justice Harlan,

in Smyth v. Ames, wherein it was said: "It is the settled doctrine of this court that

a suit against individuals for the purpose of preventing them as officers of a State

from enforcing an unconstitutional enactment (italics supplied) to the injury of the

rights of the plaintiff, is not a suit against the State within the meaning of that

Amendment (169 U. S. 466, 518-519), (1898). See also Prout v. Starr, 188 U. S.

537 (1903) Reagan v. Farmers' Loan & T. Co., 154 U. S. 362 (1894).

Furthermore, a suit to restrain a State officer from executing an unconstitutional

statute (italics supplied), in violation of plaintiff's rights and to his irreparable

damage, is not a suit against the State, and individuals who, as officers of the State,

are clothed with some duty in regard to the enforcement of the laws of the State,

and who threaten and are about to commence proceedings, either of a civil or

criminal nature, to enforce against parties affected an unconstitutional act (italics

supplied) violating the Federal Constitution, may be enjoined by a Federal court

of equity from such action. (Ex parte Young, 209 U. S. 123 (1906) ). This prin-

ciple is not confined to the maintenance of suits to restrain enforcement of statutes

which are unconstitutional, but applies also when the attempted administration

of a valid statute is unconstitutional.*'^ The citations of plaintiff to the effect that

these defendants can be sued in their official capacities in the Federal court are

based upon the theoiy that they are acting under an unconstitutional state statute.

In view of the foregoing decisions the court deems it unnecessary to go into the

doctrine of res judicata.

In accordance with the foregoing Opinion, the court finds that the insurance

statutes of the State of California, involved in this suit, have not been vitiated in

any way by the decision of the Supreme Court in the case of United States v. South-

Eastern Underwriters Assn. (supra), which are still in full force and effect for the

purposes of this suit and that this is in fact a suit instituted against the State of

California without its consent, in violation of the Eleventh Amendment to the

Federal Constitution, and, therefore, cannot be maintained, no consent having
been given thereto and the suit against Alvin J. O'Lein having been dismissed.

The defendants' motion to dismiss is granted and counsel for the defendants will

prepare a judgment of dismissal with costs for the signature of the court, after

having presented same to counsel for the plaintiff for approval as to form.

Dated— Los Angeles, California, this 16 day of January, 1945.

J. F. T. O'Connor, Judge

*' Green v. Louisville & I. R. Co., 244 U. S. 499 (1917), followed in Louisville & N. R. Co. v. Greene.
244 U. S. 522 (1917); Illinois C. R. Co. v. Greene, 244 U. S. 555 (1917); See also Tanner v. Littte, 240 U. S.
369 (1916); Harrison v. St. Louis & S. F. R. Co., 232 U. S. 318 (1914); Herndon v. Chicago R. I. & P. R,
Co., 218 U. 8. 135 (1910); Ludwig v. Western Union, 216 U. S. 146 (1910); Hunier v. Wood, 209 U. S. 205
(1908); Philadelphia Co. v. Stimson, 223 U. S. 605, 621 (1912); Truax v. Raich, 239 U. S. 33, 37 (1915);
Worcester County Trust Co. v. Riley, 302 U. S. 292 (1937).
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APPENDIX G

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF VENTURA.

The People of the State of Cahfornia,

Plaintiff and Respondent,
vs.

F. 0. Robertson,
Defendant and Appellant.

No. 27739

Memorandum of Opinion

In the Justice's Court of Ventura Township the defendant was found guilty of

two counts of violation of the Insurance Code of California: (1) Violation of Sec-

tion 703a of the Insurance Code, and (2) violation of Section 1642 of the same
Code. The case comes to the Superior Court on appeal from the judgment rendered

pursuant to such conviction.

There is no dispute as to the facts involved, which may be stated from appel-

lant's brief as follows

:

"In the case at Bar the record shows: One, that the First National Benefit

Society had sent through the United States mails certain advertising material

containing inquiry cards, to prospective purchasers. Two, that one A. J.

O'Lein forwarded to the Society at Phoenix, through the same mail the in-

quiry card in evidence. Three, that the Society forwarded the same inquiry

card to F. 0. Robertson through the mail. Four, that an application was
signed by the said O'Lein and his wife and forwarded direct to the Society

through the mail. Five, that the application was accepted at Phoenix, Arizona,

and poHcy mailed direct to the said O'Lein at Ventura, California, with in-

structions to make all payment direct to the home office at Phoenix. (Rep.

Tr. Page 6-15.)"

Thus the defendant, in California acted as agent for a nonadmitted insurer,

without a license, and is clearly guilty of the crimes charged.

The whole ground of appeal is that the decision by the United States Supreme
Court in the recent case of United States v. South-Eastern Underwriters Assn., 64

S. Ct. 1162, compels a reversal of the judgment for the reason that the State of

California has no power to regulate any phase of the insurance business, if that

business be interstate.

I have very carefully read the decision in question. It holds that the business

of insurance is commerce, and that a Federal indictment for conspiracy to violate

the Sherman Anti-Trust Act is good against demurrer. There is nothing in the

case which overrules prior decisions of the Supreme Court, holding state regulation

of insurance to be valid.

As Mr. Justice Black points out: "Insurance touches the home, the family, and

the occupation or business of almost every person in the United States"; and on

page 1089 of the reported decision it is stated:

"In all cases in which the Court has relied upon the proposition that 'the

business of insurance is not commerce,' its attention was focused on the

vahdity of state statutes— the extent to which the Commerce Clause auto-

matically deprived states of the power to regulate the insurance business.

Since Congress had at no time attempted to control the insurance business,

invalidation of the state statutes would practically have been equivalent to

granting insurance companies engaged in interstate activities a blanket license

to operate without legal restraint. As early as 1866 the insurance trade, though

still in its infancy, was subject to widespread abuses. To meet the imperative

need for correction of these abuses the various state legislatures, including

that of Virginia, passed regulatory legislation. Paul v. Virginia upheld one

of Virginia's statutes. To uphold insurance laws of other states, including tax

laws, Paul V. Virginia's generalization and reasoning have been consistently

adhered to."
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And on page 1091 the following language conclusively demonstrates that it was

not the intention of the Supreme Court to deny to the several states the right to

regulate insurance

:

"It is settled that, for Constitutional purposes, certain activities of a busi-

ness may be intrastate and therefore subject to state control, while other activi-

ties of the same business may be interstate and therefore subject to federal

regulation. And there is a wide range of business and other activities which,

though subject to federal regulation, are so intimately related to local welfare

that, in the absence of Congressional action, they may be regulated or taxed

by the states. In marking out these activities the primary test applied by the

Court is not the mechanical one of whether the particular activity affected

by the state regulation is part of interstate commerce, but rather whether, in

each case, the competing demands of the state and national interests involved

can be accommodated. And the fact that particular phases of an interstate

business or activity have long been regulated or taxed by states has been

recognized as a strong reason why, in the continued absence of conflicting

Congressional action, the state regulatory and tax laws should be declared

valid."

Therefore all that this important leading case holds is that the Federal law

applies to interstate insurance, and that state law likewise applies to interstate

insurance until the Federal government may exercise its power to legislate in that

particular field.

The judgment is affirmed.

Dated this 20th day of April, 1945.

(Signed) Louis C. Drapeau
Judge of the Superior Court



cxxxiv P.D. 9

APPENDIX G (1)

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF VENTURA

HON. LOUIS C. DRAPEAU, JUDGE

The People of the State of California, "j

Plaintiff and Respondent, I

vs.
j

No. 27739

F. 0. Robertson, Defendant and Appellant J

Reporter's Transcript on Appeal
Appeal from the Justice's Court of Ventura Township,

County of Ventura, State of California.

Glenn D. Corey, Esq., Justice of the Peace.

Appearances :

For Plaintiff and Respondent: M. Arthur Waite, District Attorney,
Ventura, California

By Julien G. Hathaway,
Deputy District Attorney.

For Defendant and Appellant: Robert R. Weaver,
448 South Hill Street,

Los Angeles 13, California.

Index

Complaint {The People of the State of California vs. F. 0. Robertson,

No. 8133)
Notice of Appeal, filed September 29, 1944

Statement on Appeal, filed September 29, 1944
Reporter's Transcript of Proceedings in Justice's Court of Ventura

Township, introduced in evidence herein

The entire record transferred to the Superior Court from the said Jus

tice's Court .....
Minutes of the Superior Court
Memorandum of Opinion, filed April 21, 1945**

Judgment of the Superior Court
Petition for Order Allowing Appeal
Assignment of Errors on Appeal
Jurisdictional Statement**
Order Allowing Appeal ....
Citation ......
Statement Directing Attention to the Provisions of Paragraph three

Rule twelve of the United States Supreme Court Rules
Praecipe for the Record ......
Reporter's Certificate .......
Court's Certificate .......
Clerk's Certificate .......

Superior Court's opinion and Jurisdictional Statement filed with the United States Supreme Court
are not reproduced herewith since they were both previously sent you.

People's Exhibits in Justice's Court on pages 21 et aeq. hereof.
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Filed 10/2/44 Filed 9/1/44

L. E. Hallowell, Clerk, Glenn D. Corey,

By (Signed) Delia Riggins, Justice of the Peace

Deputy Clerk

IN THE JUSTICE'S COURT OF VENTURA TOWNSHIP,
COUNTY OF VENTURA, STATE OF CALIFORNIA

The People of the State of California, Plaintiff,

vs.

F. O. Robertson, Defendant.

COMPLAINT

Count I

Personally appeared before me at the place and date hereinafter stated A. J.

O'Lein, who, first being duly sworn, complains and says:

That F. 0. Robertson has committed the crime of Violation of Section

703(a) of the Insurance Code in the manner and form as follows:

The said F. O. Robertson on or about the 28th day of August, 1944, within

the Ventura Township, County of Ventura in the State of California, and before

the filing of this Complaint, did then and there wilfully and unlawfully act as

an agent for a non-admitted insurer, to wit: the First National Benefit
Society, in the transaction of insurance business in this State, to wit, the

solicitation and sale of a policy of insurance to the said A. J. O'Lein, com-
plainant herein; contrary to the form, force and effect of the Statute in such

case made and provided and against the peace and dignity of the people of

the State of California.

Count II

For a further and separate cause of action, being a different offense of the

same class of crimes and offenses as the charge set forth in Count I hereof,

and connected in its commission, the said complainant further complains and
says

:

That F. 0. Robertson committed the crime of violation of Section 1642

of the Insurance Code in the manner and form as follows

:

The said F. 0. Robertson on or about the 28th day of August, 1944, within

the Ventura Township, County of Ventura, State of California, and before the

filing of this complaint, did then and there, wilfully and unlawfully solicit and
sell to A. J. O'Lein a policy of insurance in the First National Benefit
Society, the said defendant not then and there being licensed by the Insur-

ance Commissioner of the State of California to act as an insurance agent,

broker or solicitor, contrary to the form, force and effect of the Statute in such
case made and provided and against the peace and dignity of the people of

the State of California.

Said complainant therefore pra3^s that a warrant be issued for the arrest of

said F. 0. Robertson, and that he may be dealt with according to law.

(Signed) A. J. O'Lein

Subscribed and sworn to before me, at my Office in said Township this 1st

day of September 1944.

(Signed) Glenn D. Corey,
(Seal) Justice of the Peace of Said Township.
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Filed 10/2/44 Filed 9/29/44

L. E. Hallowell, Clerk Glenn D. Corey

By (Signed) Delia Riggins Justice of the Peace

Deputy Clerk

IN THE JUSTICE'S COURT OF VENTURA TOWNSHIP
COUNTY OF VENTURA, STATE OF CALIFORNIA

The People of the State of California, Plaintiff 1

vs.
(

8133

F. 0. Robertson, Defendant ^

Notice of Appeal

To the Honorable Glen D. Corey, Justice of the above entitled Court, and to

Arthur M. Waite, District Attorney of Ventura County, California:

You and each of you will please take notice that the above named defendant

in the above entitled action hereby appeals to the Superior Court of the State

of California, in and for the County of Ventura, from that certain judgment

of conviction, and the whole thereof, rendered in the above entitled Court on

the 29th day of September, 1944.

This appeal is taken on both questions of law and fact.

Dated this 29th day of September, 1944
(Signed) Robert R. Weaver,

Attorney for Defendant.

Received copy of the within Notice of Appeal this 29th day of September, 1944

(Signed) Julien G. Hathaway,
Deputy District Attorney,

Attorney for the People.

Filed 10/2/44 Filed 9/29/44

L. E. Hallowell, Clerk Glenn D. Corey

By (Signed) Delia Riggins Justice of the Peace

Deputy Clerk

IN THE JUSTICE'S COURT OF VENTURA TOWNSHIP
COUNTY OF VENTURA, STATE OF CALIFORNIA

The People of the State of California, Plaintiff

vs.

F. 0. Robertson, Defendant

8133

Statement of Appeal

To the Honorable Glen D. Corey, Justice of the above entitled Court, and to

Arthur M. Waite, Esq., District Attorney of Ventura County, State of

California

:

Whereas, the defendant, F. O. Robertson, having on the 29th day of

September, 1944, duly taken an appeal from the judgment therein entered

in the said above named Justice's Court of Ventura Township for the County

of Ventura, State of California on the said 29th day of September, 1944.

You and each of you are hereby notified that said defendant, F. O. Robertson,

in the above entitled cause now presents this, his statement of grounds of

appeal and points upon which he relies upon appeal from the above entitled

court to the Superior Court of the State of California in and for the County of

Ventura, as follows:
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I.

That the evidence taken and heard by the Court in said cause is insufficient

to justify the judgment in that it discloses that all of the actions of the defend-
ant consisted of a series of events constituting transactions in interstate com-
merce and, therefore, were not subject to prosecution under the laws of the
State of California.

II.

That the judgment is contrary to law.

III.

That the judgment is contrary to evidence.

IV.

That the judgment is contrary to the law and the evidence.

V.
That the court erred in its decisions of matters of questions of law arising

during the course of the trial.

VI.
That the complaint on which this action is predicated fails to state a public

offense in that it appears on the face thereof that the acts of the defendant
complained of were, if true, done by him in accordance with the provisions of
the Fourteenth Amendment to the Constitution of the United States and the
laws of the United States pertaining to the transactions of interstate commerce.

VII.
That the court was without jurisdiction to entertain this proceeding for the

reason that it appears on the face of the complaint that the acts of the de-
fendant complained of were those pertaining to transactions in interstate
commerce.

VIII.
That Sections 703(a) and 1642 of the Insurance Code of the State of Cali-

fornia are unconstitutional and in violation of and contrary to the commerce
clause of the constitution of the United States and the Fourteenth Amend-
ment thereof.

Wherefore, Defendant prays that the court allow and settle the above as
and for his statement on appeal.

(Signed) Robert R. Weaver,
Attorney for Defendant.

The Court does now settle and allow the foregoing Statement on Appeal
and hereby certifies that the same is a true and correct statement of the issues
had in the above entitled action.

Dated this day of , 1944.

Justice of the Peace of Ventura Township,
Ventura County, California

Received copy of the within Statement on Appeal this 29 day of September,
1944.

(Signed) Julien G. Hathaway, Dep. Dis. Atty.

Attorney for the People
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IN THE JUSTICE'S COURT OF VENTURA TOWNSHIP
COUNTY OF VENTURA, STATE OF CALIFORNIA

Glenn D. Corey, Esq., Justice

The People of the State of CaUfornia, ^ No. 27739
Plaintiff

vs. r Charge: Violation of Section 703(a)

F. 0. Robertson, and Section 1642, Insurance
Defendant J Code.

Reporter's Transcript
OF

Proceedings
Filed

Oct. 19, 1944

L. E. Hallowell, Clerk
By (Signed)

Irene Van Fossen, Deputy Clerk

Ventura, CaUfornia, Tuesday, Septenaber 26, 1944, 2:00 o'clock p.m.

Appearances:
For the People: Julien G. Hathaway, Esq.

Deputy District Attorney
For the Defendant: Robert R. Weaver, Esq.

D. L. Hossack, Official Reporter.

Ventura, California, Tuesday, September 26, 1944, 2 p.m.

The Court: The People of the State of California versus F. 0. Robertson.

Mr. Hathaway : This was the time set for trial, if the court please, in that

matter and I am ready to proceed.

The Court: Is the defendant ready?

Mr. Weaver: The defendant is ready.

The Court: Mr. Weaver, do you waive the reading of the complaint?

Mr. Weaver: We waive the reading of the complaint, your Honor,

Mr. Hathaway: I believe, if I am not mistaken, the reading of the com-
plaint and the arraignment and plea have all been taken care of already in the

due and regular form and time in this court and the matter is coming on at

this time for trial.

The Court: For trial.

Mr. Hathaw^ay: I believe Mr. Robertson or his attorney was delivered a

copy of the complaint at the time of the arraignment.

The Court: That is correct.

Mr. Hathaway: Mr. O'Lein, will you come forward and be sworn, please?

A. J. O'Lein,

called as a witness on behalf of the People, having been first duly sworn,

testified as follows:

Direct Examination

By Mr. Hathaway: Q. Your full name is A. J. O'Lein?

A. Yes, sir.

Q. And where do you live, Mr. O'Lein? A. I did live at 1561 SantaYnez.

We are just moving.

Q. You just moved in the last few days? A. Yes, sir.

Q. But your residence on or about the 28th day of August, 1944, was the

address you have just given? A. Yes, sir.

Q. On Santa Ynez, was it? A. Santa Ynez Street, yes, sir.

Q. Do you know the defendant, F. 0. Robertson, who sits here in court?

A. I met him that day.

Q. By that day you mean the 28th day of August? A. Yes, sir.

Q. Or on or about that date, of this year? A. On or about that date, yes, sir.
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Q. How did you meet him? A. He called at my house.

Q. About what time of day was that? A. I am not sure, but I believe it was
about the middle of the afternoon.

Q. At the address you have given on Santa Ynez? A. Yes, sir.

Q. That is Santa Ynez Street here in the City of Ventura? A. In the City of

Ventura.

Q. Did he state what business he had with you or the purpose of his visit?

A. He said that he had gotten a card that I had put in the mail.

Q. Did he say whether he represented himself or some organization? A. He
said he represented this insurance company, — The First National—

Q. Do you remember the name? A. The First National or National Insurance
Company.

Q. The First National Insurance Company? A. I am not sure whether it

was First National or National. I think it was National.

Q. Perhaps we can identify it a little more fully in just a moment. Let me
digress from that question just a moment. Had you ever received any litera-

ture, cards or other— perhaps erroneously using the term — advertisement
for any insurance company, that you had answered? A. Just one, yes.

Q. You had from that insurance company? A. Yes, sir, a card.

Q. And did you answer the card? A. I did.

Q. And request information? A. I just put my name and address on it, and
one thing another, and sent it in. I think everything was on the card.

Q. I will show you here, Mr. O'Lein, a kind of a reddish colored card —
postal card — bearing, aside from the — I will try to read the thing into

evidence as it is. Bearing in the upper left-hand corner a block in black, with
a hollow circle, reading, "Postage will be paid by addressee," and in the right-

hand upper corner, in a similar block, "No postage stamp necessary if mailed
in the United States," and a postal cancellation, "Ventura, Calif., 1944," and
in the center of the target stamp "Aug. 20 5 p.m. Business reply card. First

National Benefit Society, First National Bank Building, Phoenix, Arizona."

And on the reverse, across the top of the card, "No obligation— Fill in—
Mail today. First National Benefit Society, First National Bank Building,

Phoenix, Arizona." The words in printing, "Gold Seal Emblem of Depend-
ability." iVnd the message, "Please send me, without obligation, details of

'Gold Seal' Policies. Full Name, Alvin J. O'Lein. Street Address 1561 Santa
Ynez, City Ventura. State Calif." And underneath that the words, "We pay
postage." Will you look at the writing on there, Mr. O'Lein, and state if that

is your signature (handing document to the witness.) A. That is.

Q. (Continuing) Or tell me if that is your signature. A. That is.

Q. Is that the card which you signed and to which Mr. Robertson made
reference when he stated he had gotten your inquiry? A. That is right.

Q. That is the only insurance company you have in mind when you say "The
National Insurance Company?" A. That is the company I have in mind.

Q. So you actually mean the First National Benefit Society? A. That is

right.

Mr. Hathaway: Mr. Weaver has just handed me this card. I asked him if it

would be satisfactory to receive it in evidence— or to offer it, and I am offer-

ing it with his consent.

The Court: As People's Exhibit No. —
Mr. Hathaway: People's Exhibit 1.

(The document was thereupon received in evidence and marked People's

Exhibit No. 1.)

Q. What did he say to you? If you will just detail the conversation to the

best of your ability, what he said and what you answered. A. As near as I

remember, he said he came in response to this card that I had mailed. And I

said to him I had mailed such a card. And then he started explaining his

poUcy to me, and one thing another.

Q. Did he state that he had the authority to sell the insurance to you?
A. I do not believe that was mentioned. I do not believe I questioned whether
he had authority to sell it or not.

Q. But he did discuss insurance policies with you? A. He did.
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Q. Did he solicit j^our purchasing of a poUcy of insurance? A. He did.

Q. With that company? A. He did.

Q. What was the deal on the pohcy, if you did buy a pohcy? A. The deal was

a fellow my age — I do not know whether that was mentioned particularly

or not— usually has trouble in getting some insurance. That is the reason I

sent the card in the first place, — I wanted a little extra insurance, if I could

and walk into this thing. And he explained the insurance policy as any insur-

ance man would, and I don't know, — I was hard to convince.

Q. Did you buy a policy? A. I bought a pohcy.

Q. What was the premium per month or per year? How much was it to be?

A. I think $36 a year, and I paid a quarter— $9.00.

Q. Was there anybody else there besides Mr. Robertson and yourself?

A. Mrs. O'Lein was there in the house.

Q. Did she buy a poUcy? A. Yes.

Q. During this whole discussion you and Mrs. O'Lein and Mr. Robertson

were present? A. She was in the kitchen most of the time, and after talking

with him a while I called her in, and I said, "I believe this looks all right.

Let's buy a couple of them." I do not know that she said much of anything,

but to go ahead and do as I pleased about it.

Q. How much of a check did you give Mr. Robertson? A. $18.00.

Q. What did that cover? A. A quarter on each pohcy.

Q. That is, on the policy to be issued to you and the policy to Mrs. O'Lein?

A. Yes, sir.

Q. How was the check made out? Was it made out to the First National

Benefit Society? A. No; it was made out to Mr. Robertson. He asked if I

would just as soon make the check payable to him, and I said I guessed it was

all right, and I did.

Q. I show you here a check, Mr. O'Lein, drawn on the check form of Ventura

Branch, Bank of America National Trust and Savings Association, the number
being blank, "Ventura, Calif., Aug. 29, 1944. Pay to the order of FredRobert-

son, $18.00" in words and figures, and signed "A. J. O'Lein," bearing on the

reverse the endorsement "Fred Robertson." Will you look at that check and

tell me if that is the check which you gave to Mr. Robertson (handing check

to the witness.) A. That is it.

Q. (Continuing) In payment of the insurance? A. Yes, that is my check.

Mr. Hathaway : If the court please, I would like to offer this in e\ddence as

People's Exhibit No. . . or let me go further.

Q. This check was returned to you from the Bank of America with your

regular monthly statement in the following month? A. Yes, sir.

Q. That is, cashed and passed through the bank? A. Yes, sir.

Mr. Hathaway: I offer this check in evidence as People's Exhibit No. 2,

if the court please.

(The check was thereupon received in evidence and marked People's Ex-

hibit No. 2.)

Q. Did you receive anything from Mr. Robertson as evidence of payment of

the two quarterly payments you have mentioned? A. Yes. There was a little,

narrow slip, I believe, that was torn off from each pohcy, about that wide

(indicating) and that long (indicating).

Q. The policy or the application? A. The application.

Q. You filled in an apphcation at that time? A. I filled in an application.

Q. And you did not receive the policy that day, did you? A. No. I did not

receive the policy for several days.

Q. And the receipt which you got came from the bottom, you say, torn off

of the application form? A. I believe that is where it came from, — a little,

narrow shp. I believe I gave that to you.

Q. Did Mrs. O'Lein receive one at the same time? A. She did.

Q. I wiU show you here, Mr. O'Lein, what purports to be a receipt, on a nar-

row blue slip of paper, and it bears the heading, "First National Benefit

Society. Date 8-29-44. Receipt," and the words, "Received of Alvin J.

O'Lein the sum of"— and then a certain portion of it has been crossed out—
"Certificate into the First National Benefit Society. Deputy (signed) Fred
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Robertson. Address L. A. First National Bank Building, Phoenix, Arizona,"
and certain other words, and at the top, in handwritten script, "Pd. $9.00 (in

figures) Sept.-Oct.-Nov." On the back of this there are certain other figures,

which, as far as I know, have no bearing on this case. Have you seen that

before, sir? (Handing document to the witness.) A. Yes, sir.

Q. What is that? A. That is the slip that I got, which was torn off of the
bottom of the application.

Q. Did you ever see the slip which Mrs. O'Lein received? A. Yes. He handed
them both to me.

Q. I show you a document on the same paper and in the same form, and it

appears to be the same in every respect, except in the words "Received of

Vendla S. O'Lein," and ask you if you have seen this document before. (Hand-
ing document to the witness.) A. Yes, sir.

Q. What is that? A. That is the same as this one right here (indicating).

He handed me them both— handed them both to me. That is torn off the

bottom of her application.

Mr. Hathaway : If the court please, I offer these two documents in evidence,

in the order in which they were identified, as People's Exhibits 3 and 4, I

beheve. In other words, 3 would be the receipt of Alvin J. O'Lein, and 4 would
be the receipt of Vendla S. O'Lein, if they might be appropriately marked.

(The documents were thereupon received in e\'idence and marked, respec-

tively. People's Exhibit No. 3 and People's Exhibit No. 4.)

Q. Did you ever receive a policy from the First National Benefit Society?

A. Yes, sir.

Q. I will show you here, Mr. O'Lein, a document which is captioned on its

face "Application for Membership, First National Benefit Society," and so

forth, and in the upper left-hand corner, underneath the caption, "PoUcy
No. 154476. Date issued 9-1-44," and, for brevity's sake, I will not read this

entire document into the evidence. Have you ever seen this before, sir? (Hand-
ing document to the witness.) A. Yes, sir.

Q. Is that the policy of insurance which was issued to you? A. That is the

policy.

Q. (Continuing) By the First National Benefit Society? A. That is it.

Q. And the only policy you bought from them or had issued to you? A. Yes,

sir.

Q. How did you receive that? A. By mail.

Q. Do you know about when that came in? A. I would saj'' probably the 3rd

or 4th of September. It was only a few days.

Q. Was it just recently? A. Yes, just this month— early in the month.

Q. I see. A. Just a few days after I wrote the application.

Mr. Hathaway: If the court please, I offer this document in evidence as

People's Exhibit No. 5.

(The document was thereupon received in evidence and marked People's

Exhibit No. 5.)

Mr. Hathaway: I believe that is all. Just a minute, Mr. O'Lein. Mr.
Weaver may want to cross-examine you.

Cross Examination

By Mr. Weaver: Q. Mr. O'Lein, you say you received the policy itself

through the mail? A. Yes, sir.

Q. You signed an appUcation, did you not, for Mr. Robertson? A. I did.

Q. That was an appUcation for a policy, was it not? A. Yes, sir.

Mr. Weaver: Where is the poUcy?
Mr. Hathaway: It is in evidence.

(The document was thereupon handed to Mr. Weaver.)

Q. By Mr. Weaver: I notice, Mr. O'Lein, on the front of the policy which

you received, filled in in typewriter, a copy of an application. A. Yes.

Q. Is that the copy of the application that you made for the policy itself?

A. It might be in here. It is not the one I signed.

Q. No, but is it the same application? A. Well, I would not be sure. I think

so. It looks like it.
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Q. Then did you receive any other notation with the policy, when it came,— any other document or paper or notation? A. I think there was a kind of a
welcome message to the Society.

Q. And a notification to make all payments direct to the Society at Phoenix,
Arizona? A, I do not recall that.

Q. In your discussion with Mr. Robertson was there a statement as to how
these premiums were to be made— premium payments were to be made?
A. I do not recall that.

Q. Were you to pay them to Mr. Robertson? A. No; I imagine they were to

be paid to the company. I do not just remember that part of the conversation.

Q. Mr. O'Lein, did you say you have had some trouble in getting insurance?

A, At my age a fellow usually does.

Q. And that is the reason that you applied to this particular company for a

policy? A. That is the reason I became interested in that policy. I think I had
heard something about that policy over the radio and seen literature, and it

was just handy.

Q. You heard about the Society before and then when you got the card you
mailed the card in? A. I guess just because the card was right there handy,
and I wrote my name and threw it in with some other mail. I expected to hear

some more by mail from them.

Q. You knew that the company was an Arizona company? A. Yes.

Q. At the time that you applied? A. Yes.

Q. Have you been given any information by anyone about the stability of

this company? A. Well, not particularly, no.

Q. Why did you file a complaint? A. A gentleman from the Insurance Com-
mission called on me.

Q. Had you inquired of him about the policy? A. No. Another insurance

man came out and seen me about it after he had heard that I bought it.

Q. What company did that man represent? A. I am not sure. I do not

remember. But we did not talk much about it or anything like that. He just

asked these questions and then the next day, I think it was, this man came
from the Insurance Commission.

Q. You were satisfied with the transaction until someone from the Insurance

Department approached you about it? A. That is right. I did not give it much
thought or anything else. I just figured it was not a very big investment and
if it was all right it would be enough to have for a coffin and something like

that.

Q. A policy in this company? A. Yes.

Q. You did not give us your present address. A. I beg pardon?

Q. Your present address, where you live now. A. Gosh, I don't live.

Q. I mean, what is your mail address now? It will be St. Paul, Minnesota,

for the next six months.

Q. You do not know what street or number? A. Yes. 689 Simpson Avenue.

Q. But within that time it is here at the same address in Ventura? A. It

was at that time, but we have given up that address now and we are leaving

to go down there. We will be gone six or eight months all together, going

down to take care of my mother.

Q. Oh, I see. A. At the present time I am a man without a country.

Q. Excuse me. A. Or I mean a state.

Mr. Weaver: That is all.

Mr. Hathaway: Pardon me just a minute.

Redirect Examination

By Mr. Hathaway: Q. Do I understand— I probably misunderstood you
also. You are leaving to spend the next six months in St. Paul? A. Yes.

Q. Minnesota? A. Yes. Five, six, seven or eight months, something like

that. I do not know just exactly.

Q. At the time when you bought this pohcy, Mr. O'Lein, did you know that

the First National Benefit Society was not an admitted company or admitted

insurance carrier within the State? A. I did not.
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Q. Did you know whether or not Mr. Robertson did or did not have a license

to sell insurance in the State of CaUfornia? A. I did not.

Q. And he did not discuss it with you? A. No, he did not. Nothing was
said about that at all.

Mr. Hathaway: I beUeve that is all.

Mr. Weaver: That is all.

(Witness excused.)

Mr. Hathaway : Mrs. O'Lein.

Vendla Sandberg O'Lein,
called as a witness on behalf of the People, ha\dng been first duly sworn,
testified as follows:

Direct Examination
By Mr. Hathaway: Q. Will you state your full name, please? A. Vendla

Sandberg O'Lein. I usually write it "S."

Q. Is that V-e-n or V-a-n? A. It is V-e-n-d-1-a.

Q. I wondered whether it was spelled wrong and should be V-a-n. You are the
wife of A. J. O'Lein, who was just on the witness stand? A, I am.

Q. And lived at the time he mentioned at 1561 Santa Ynez Street? A. Yes.
Q. At the same place that he did? A. Yes.

Q. Do you remember seeing Mr. Robertson, who sits here in court? A. I do.

Q. And when was that? A. Well, I cannot state the exact date, but it was the
latter part of August.

Q. Was it at the same time or under the same circumstances. A. It was.

Q. (Continuing) — as just testified to by Mr. O'Lein? A. Yes, it was.

Q. Did you not enter into the conversation with Mr. Robertson with refer-

ence to the purchase of a policy of insurance? A. No, I cannot say that I did,

because I had work to do and I just did not have time to stay in there and
Hsten to the conversation. Mr. O'Lein was taking care of it, and after while
Mr. O'Lein called me in and said, "I believe we should buy some of this in-

surance," and I said, "All right. Go ahead." And that was all there was to
that, and I went back to my work.

Q. And you signed an application? A. Yes.

Q. To give Mr. Robertson the information? A. Yes.

Q. Who filled in the application form? A. Mr. Robertson.

Q. You answered the questions that were to be filled in there? A. Yes.
I cannot remember that I answered more than one question. He asked me if

I had had a doctor in the last five years, which I said I had not.

Q. But you did generally answer the questions? A. Oh, yes.

Q. Which he asked you? A. I did.

Q. And he filled them in on a form which he had; is that right? A. Yes,
that is right.

Q. Were you there when Mr. O'Lein gave him the check and Mr. Robertson
gave him a receipt or receipts? A. I was not right in the room. The kitchen is

right off the living room over there and I was in the next room. I remember,
though, asking Mr. Robertson how much money it would take today, and he
said $12.00. That was evidently for two months. Mr. O'Lein gave him a
check for $18.00, covering the period of three months.

Q. Did you see Mr. Robertson give Mr. O'Lein the receipts which have been
read into evidence here?
A. I saw the receipts afterwards. I do not recall that I saw him give them to
him.

Q. I see. Did you later yourself receive a policy of insurance? A. Yes, I did.

Q. From the First National Benefit Society? A. I did.

Q. And about when did you receive such a policy? A. The first part of Sep-
tember, and I cannot give the exact date.

Q. Fairly recently? A. Yes.

Q. I will show you what purports to be an application and policy— or copy
of an appUcation for membership and policy, bearing No. 1554477, date issued
9-1-44, and ask you if you have ever seen this document before. (Handing
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document to the witness.) A. I think so. That is the poUcy I received in the

mail.

Q. And that, you state, you received recently, shortly after the first of

September? A. Yes.

Q. And this is the only policy of insurance that you have ever bought or

had issued to you by the First National Benefit Society? A. It is.

Mk. Hathaway : If the court please, I would like to offer this in evidence as

People's Exhibit next in order. I think it is No. 6.

The Court: No. 6.

Mr. Hathaway: It is in form the same as the policy which was just imme-
diately previously offered.

(The document was thereupon received in evidence and marked People's

Exhibit No. 6.)

Q. Did you hear any of the conversation between Mr. Robertson and Mr.
O'Lein? A. I heard part of it, in an offhand way. I was in the next room and
I would catch a word here and there.

Q. Did Mr. Robertson discuss with Mr. O'Lein the various phases of the

insurance to be covered by the policy, — if you heard? If you did not, say no.

A. No, I do not believe I really heard that.

Q. In your presence did Mr. Robertson make any comment as to whether

or not the First National Benefit Society was an admitted insurance carrier

in the State of California? A. He did not.

Q. Did he state whether he was or was not a licensed insurance agent,

solicitor, or broker in the State of California? A. Not to my knowledge, he

did not.

Mr. Hathaway : I believe that is all.

Cross Examination

By Mr. Weaver: Q. I just wanted to see the last exhibit a moment. I wiU

show you what purports to be an insurance pohcy, marked People's Exhibit

No. 6, bearing on the front a purported copy of an appHcation for insurance.

As near as you can remember, is this the application that you signed? A. Well,

I did not read the application, but it looks like it would be the application.

I know I signed an application.

Q. It gives the name of your husband? A. Yes.

Q. And your occupation as housewife? A. Yes.

Q. And that you have not suffered any acute or chronic disease, and you
answered that "No"? A. Yes.

Q. And that you were in good health, and these are apparently the answers

that you signed? A. Yes, they are.

Q. Do you know how the policy was received, — whether it was received

through the mail or delivered? A. It was through the mail.

Mr. Weaver: I believe that is all.

Mr. Hathaway: Just a minute. I believe that is all from this witness.

The Witness: Thank you.

(Witness excused.)

Mr. Hathaw^\y: Mr. O'Lein, would you return to the stand for just a mo-

ment, please?

A. J. O'Lein,

recalled as a witness on behalf of the People, having been previously duly

sworn, testified as follows:

Direct Examination

By Mr. Hathaway: Mr. O'Lein, you have been sworn in this matter a few

moments ago. I would like to go back for just a moment to the first time that

you saw Mr. Robertson, I beUeve you stated that was on or about the 28th

day of August, 1944, and you stated that he came to the house there, and, if I

am correct— and, if I am wrong, you correct me— introduced himself to

you. Now, I am not sure as to certain questions I asked you before and I
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would like to go over them, subject to objection. Will you state what hap-
pened when he first introduced himself to you, again, in case I have overlooked
anything? A. He told me he came in response to this card, and showed me the

card and asked me if I sent that card, and I said I did. And I asked him to

come in, and he came in and sat down and he started in explaining his policy

and his deal.

Q. I assume you asked him as to any of the phases —
A. I do not believe—
Q. (Continuing) — or matters to be covered bj^ the policj^? A. Well, I think

he read the benefits— told me the benefits of the polic3^ I do not know if he
read them or not. He told me what the benefits of the policy were and what
the cost was, and one thing another. In fact, I did not think seriouslj^ of it.

I thought it was all right. He told me I did not need a medical examination,
and at my age it was still 0. K., I could still get insurance. And I think that
is all there was to it. I do not think we talked very long about the policy.

Q. Did he suggest to j^ou that you should purchase the insurance? A. Oh,
3''es, yes, naturallj'.

Q. Did he ask you whether you desired to and would file an application for

the purchase of such a policy? A. He did. And after I had called Mrs. O'Lein,— I mentioned it to her and thought it was all right and that we ought to buy
it, and it was all right, and he started writing the appHcation.

Q. And filling in the appHcation ; who filled in the document itself, — the
application form? A. Mr. Robertson did.

Q. He asked you certain questions? A. He asked me certain questions.

Q. And you answered him and he filled in the answers? A. Yes, sir.

Q. And thereafter you paid by check, which we have had here before, and
he gave you the receipts which you have been shown here? A. Yes, sir.

Mr. Hathaway : I believe that is all.

The Court: Mr. Weaver?

Cross Examination

By Mr. Weaver: Q. From your understanding, when were you to make
your next payment? A. Well, I understood that this was three months and
then there would be another payment due.

Q. And that was to be mailed to the home office at Phoenix, was it? A. I do
not remember that. I imagine that was said, but I do not just recall that any-
thing was said about it. But I suppose it was.

Q. What was your idea? A. I beheve he did say that I would receive notices
from the home office when my policy was due.

Q. He said you were to receive notices from the home office? A. Yes, when
more premiums were due.

Mr. Weaver: That is all.

Mr. Hathaway : That is all.

(Witness excused.)

Mr. Hathaway: Mr. Boraker.

Kenneth F. Bor.\ker,

called as a witness on behalf of the People, having been first duly sworn,
testified as follows:

Direct Examination
By Mr. Hathaway: Q. Will you state your full name, please? A. Kenneth

F. Boraker.

Q. Where do you live? A. Los Angeles; 1436 Avenue 47.

Q. And with whom are you employed? A. Bj^ the State of Cahfornia, the
Department of Insurance.

Q. Have j^ou, at my request, investigated the records of the Department of

Insurance, or whatever its appropriate name is, — the department of the State
of California which has to do with the admittance or refusal to admittance of

insurance companies to practice in the State of Cahfornia? A. I have.
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Q. Have you, in that connection and in that regard, investigated the
present standing— or the standing, I should say, of the First National Benefit
Society of Phoenix, Arizona, as of the 28th day of August, 1944, and for a
short period of time or reasonable period of time before and after that date?
A. I have.
Mr. Weaver: Just a minute. I would hke to make an objection to it,

unless I understand you. Is it the standing of the Society, as to its being
admitted in this State?

Mr. Hathaway: Its admission or non-admission in the State. In other
words, if it is admitted in the State— or was during that period of time.

Mr. Weaver: We will stipulate it is not admitted, if that will help any. I

did not understand the question.

Q. By Mr. Hathaway: What did you find with reference to its standing,

as to admission to do insurance business in the State of Cahfornia, on or about
that date? A. I found that it did not have a certificate of authority to do busi-

ness in the State of California on or about that date.

Q. Did you likewise, at my request, investigate to ascertain whether or not
0. F. Robertson, F. 0. Robertson, or Fred Robertson, the defendant here in

court, did or did not have a license to act as insurance agent, soUcitor or broker
within the State of Cahfornia? A. I have.

Q. And what was his standing in that regard? A. Our records show that he
has no license of any kind.

Q. What was his standing on or about the 28th day of August, 1944? A.
He had no license at that time.

Mr. Hathaway : I believe that is all.

Mr. Weaver: No questions.

Mr. Hathaway: That is all.

The Court: No questions?

Mr. Weaver: No questions.

(Witness excused.)

Mr. Hathaway: The People rest.

Mr. Weaver: The defendant also rests. I would like, however, before the

court's decision, to make just a short argument, to present our theory of this

case, whenever the court is ready to hear that. Are you ready to hear that?

The Court: I am ready to hear that at this time.

(Arguments of counsel for the respective parties.)

The Court: It is the court's thought on the matter, it is not a matter of the

integrity of the insurance company. That is not at issue at all, — the integrity

of the company. Mr. Weaver, do you waive time for the pronouncement of

judgment?
Mr. Weaver: Your Honor, I am in somewhat of a quandary. We want to

appeal it and I am a little bit in a quandary. We only have five days in which

to get that statement of appeal from the time that we file the notice of appeal.

If judgment is passed now, then I must file notice of appeal immediately, in

order to avail Mr. Robertson of a bond, — leaving only five days to be back

here with a statement on appeal.

Mr. Hathaway: If I may suggest, if the court please, we have not quite

arrived at the stage of waiving time for the pronouncement of judgment.

Your Honor has not found yet whether the defendant is guilty or not guilty

of counts 1 and 2, and, of course, you could not pronounce judgment until

that finding has been made.
Mr. Weaver: I understood the Judge was just giving a Httle information

to me before making it final.

The Court: It is the judgment of the court that the defendant is guilty on

both counts, counts 1 and 2, as shown by the evidence.

Mr. Weaver: I wonder if the court could continue that until about Friday?

The Court: Is that agreeable to the People?

Mr. Hathaway: Yes. I realize Mr. Weaver is working at a disadvantage.

The Court: He is rather handicapped for time.

Mr. Hathaw^4Y : Of course, your Honor, he has the right to ask for a con-

tinuance up to five days for the pronouncement of judgment. We have dis-
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cussed a potential date and I think that Friday— which is the 29th, if I am
not mistaken—
Mr. Weaver: Yes.

Mr. Hathaway : (Continuing) — is agreeable to me, and I beUeve it is to

Mr. Weaver. Would you rather have it in the morning or afternoon?

Mr. Weaver: The afternoon would be better.

Mr. Hathaway: 2:00 p.m., if it is convenient to the court's calendar.

The Court: 9-29-44, 2:00 p.m.; is that correct?

Mr. Weaver: Yes, your Honor.
The Court: That is agreeable to both the People and the defendant?
Mr. Weaver: Yes, your Honor.
Mr. Hathaway: Yes, your Honor.
(Thereupon an adjournment was taken until Friday, September 29, 1944,

at the hour of 2:00 o'clock P.M.)

State of California, ^

\ ss.

County of Ventura, j

I hereby certify that I was duly appointed and sworn by Glenn D. Corey, Justice

of the Peace of Ventura Township, County of Ventura, State of California, to re-

port in shorthand writing, and did so correctly report all of the testimony given and
proceedings had in the above-entitled matter; that I thereafter reduced my said

shorthand notes to typewriting, and that the above and foregoing transcript,

consisting of 27 pages, numbered 1 to 27, inclusive, is a full, true and correct copy
of my said shorthand notes of such testimony and proceedings as contained therein.

Dated at Ventura, California, this 29th day of September, 1944

(Signed) D. L. Hossack,
Official Reporter pro tern

State of California, ^

I ss.

County of Ventura. J

I hereby certify that D. L. Hossack, Official Reporter pro tem, was by me duly
sworn to report in shorthand, and did so report, the testimony and proceedings
had on the preliminary examination in the above-entitled matter, and I further

certify that the annexed and foregoing transcript consisting of 27 pages, numbered
from 1 to 27, inclusive, is a full, true and correct transcript of such testimony
and proceedings.

Dated at Ventura, California, this 29th day of September, 1944.

(Signed) Glenn D. Corey,
Justice of the Peace in and
for Ventura Township.

(Seal.)

PEOPLE'S EXHIBIT NO. 1

Business Reply Card addressed to First National Benefit Society on one side of

which the following appeared

:

First National Benefit Society
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PEOPLE'S EXHIBIT NO. 2

[Cancelled check drawn on the Bank of America, dated August 29, 1944,

payable to the order of Fred Robertson, in the amount of $18.00—
Signed by A. J. O'Lein.]

PEOPLE'S EXHIBIT NO. 3

Receipt FIRST NATIONAL BENEFIT SOCIETY Date 8-29-44

Received of Alvin J. O'Lein
the sum of XXXXXXXXXXX Certificate into the First National Bene-

fit Society
Deputy Fred Robertson Address L. A.

First National Bank Building, Phoenix, Arizona
Covers All Payments Until First Day of Second Month Following

Date of Application

If Certificate Is Not Received in Ten Days Notify Home Office
Membership Fee payable in advance (Payable once only)

Safe— Conservative— Sound

Written on receipt— "Pd. $9.00 Sept.-Oct.-Nov."

PEOPLE'S EXHIBIT NO. 4

[Same as Exhibit No. 3, except receipt issued to

Vendla S. O'Lein]

PEOPLE'S EXHIBIT NO, 5

Form 150M Application for Membership
First National Benefit Society

A Non-Profit Co-operative Corporation
First National Bank Building . . . Phoenix, Arizona

Membership Fee $6.00, Payable in Advance, All Ages

Policy No. 154476 Date Issued 9-1-44

Application to Be Filled Out Premium Table
in Ink Only Annually $36.00

See Reverse Side of This Application Semi-Annually 18.00

Quarterly 9.00

Monthly 3.00

Full Name? Alvin J. O'Lein
Address? 1561 Santa Ynez St.

Street

Date of Birth? 7-15-1885
Height? 6 feet 2 inches Weight? 200
Beneficiaiy? Vendla S. O'Lein
Relation of Beneficiary? Wife
Have you consulted a Doctor during the past five j^ears? Yes
Give Details Strep throat in 1942, no ill effects

Do you now or have you ever had any chronic or acute disease? No
If so, give details

Are you now in strong and vigorous health? Yes Are your habits temperate? Yes
Do you agree that the Membership applied for shall not take effect until this appli-

cation is approved by The Society and the Certificate issued? Yes
Have you read the copy, on the reverse side hereof, of the Certificate

applied for? Yes
Have you ever been refused life insurance? No
Do you authorize any Doctor, Hospital or Sanitarium, at any time, to give the

Society any information they may have regarding your physical condition? Yes
Do you represent the answers to the above questions and statements contained

Date?
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herein are true and correct and do you agree that any false statement, mis-

representation or concealment of any material fact, in this application, shall

for a period of two full years from date of Certificate, limit the amount payable

under the Certificate to the total amount paid in Premiums thereon? Yes
Alvin J. O'Lein

Applicant

Individual Contracting Member
If Apphcant is a minor, have Parent or Guardian

sign Application

Mail Certificate to Applicant [ ]
Individual Contracting Member

[ ]

Application for Membership

—

Continued

ADDITIONAL PROVISIONS
This Certificate is free from restrictions as to Aeronautics and Military or Naval

service, either in time of peace or in time of war.

After two full years from date hereof or any reinstatement hereunder, during

the lifetime of the Member, this Certificate shall become incontestable except for

the non-payment of Premiums or Assessments within the time specified herein or

in the event of suicide as herein provided.

The Member shall not be liable for any debts of the Corporation or for any other

obligation save and except the Costs required herein and then only so long as the

Certificate remains in force and effect.

Should this Certificate lapse for non-payment of any Premium or Assessment
it may be reinstated within one year from date of lapse or after notice of lapse,

whichever is longer, upon written Application furnishing to the Corporation evi-

dence of insurability, satisfactory to the Society and the payment of all arrearages.

As a result of such reinstatement no benefits provided by this Certificate shall be

reduced, and the Benefits accrued shall remain in effect as if no lapse occurred.

Any valid Claim against the Corporation shall be paid within Sixty (60) days

from the date of fifing at the Home Office of the Corporation, acceptable proof of

loss, together with satisfactory evidence of the interest of the Claimant.

Suicide or self-destruction, whether sane, or insane, is not a risk

assumed ukder this certificate except for the return of the premiums paid

HEREON.
This Certificate shall be absolutely free from all conditions as to residence,

travel, occupation, place or manner of death. False statement, misrepresentation,

or concealment of any material fact in the Member's appfication for this Certificate

shall, for a period of two full years from the date hereof or from the date of any
reinstatement hereof, limit the amount payable to the sum paid in Premiums by
the Member on this Certificate and no more.

"GOLD SEAL" Single Life Certificate Provides for— Accumulation Increase—
Death Benefits— Dividends to Living Member

Cash Dividends Payable to the Living Member— Death Benefits Payable
TO Beneficiary' of Deceased Member

World-Wide Coverage — Covers Death From Any Cause — Benefits are Non-
Cancellable :

Number 154476 First National See Schedule for Ages
Benefit Society Age 59

Premium Table
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Whose Beneficiaiy Is * * Vbndl.\ S. O'Lein, wife * *

AND WILL PAY AS follows:
Schedule of Benefits

Entrance Age Determines Amount Paj'^able

Age at Amount of Age at Amount of

Issue Benefit Issue Benefit

10 to 1.5 $1875.00 68 $255.00

16 $1845.00 69 $240.00

17 $1800.00 70 $225.00

[Table of ages from 10 years to 70 included in certificate

shown here briefly as above]

to the Beneficiary herein named, upon receipt by the Corporation at its Home Office,

of due proof that the Member herein named died while this Certificate was in full

force and effect, subject, however, to all the terms and conditions herein contained.

The maximum benefit payable shown opposite age at issue in the above
schedule shall be determined by the entrance age of the member, and
shall increase five (5%) PER cent per annum for each year this certificate

remains in force and effect, for a period not over ten (10) YEARS from the
date hereof, but in no event shall the benefits PAYABLE HEREUNDER BE IN

EXCESS OF THE SUM EQUAL TO ONE AND ONE-HALF THE AMOUNT PROVIDED AT AGE
OF ENTRANCE OF THE MEMBER, ACCORDING TO THE AMOUNT SHOWN OPPOSITE THE
AGE AT ENTRY IN THE ABOVE SCHEDULE. IF THE DEATH OP THE MEMBER OCCURS
WITHIN SIX MONTHS AFTER DATE OF THIS CERTIFICATE, THE AMOUNT PAYABLE
HEREUNDER SHALL BE ONE-THIRD OP THE AMOUNT SHOWN OPPOSITE THE AGE AT
ENTRY OF THE MEMBER. IF THE DEATH OF THE MEMBER OCCURS MORE THAN SIX

MONTHS, BUT LESS THAN TWELVE MONTHS PROM THE DATE HEREOF, THE AMOUNT
PAYABLE HEREUNDER SHALL BE TWO-THIRDS OF THE AMOUNT SHOWN OPPOSITE THE
AGE AT ENTRY OP THE MEMBER.
This Certificate is issued in consideration of the Signed Application of the

Member, approved at the Home Office of the Corporation and hereby made a part

of this Contract, and the payment of the Membership fee in the sum of Six ($6.00)

Dollars, receipt of which is hereb}'' acknowledged, and the future payment of all

amounts required to be paid by conditions of this Certificate on or before the date

due to the Home Office of the Corporation, during the continuance of this Contract.

The Member is entitled to a Grace period of fifteen (15) days following the due

date of any Premium or Assessment, during which time this Certificate shall not be

forfeited.

Dividends: The Board of Directors may, at the close of any calendar year, if

in their opinion the Mortuarj'- Fund so justifies, make a refund to the Holder of this

Certificate but in no event is such sum to exceed Fifty (50) per cent of the amount
the Member has contributed to the Mortuary Fund during such year.

[On reverse side of Certificate the following additional provisions appear]

Additional Provisions— (Continued)

The Member shall have the right to change the Beneficiarj?- without notice to or

consent of such or anj^ Beneficiary by giving notice in writing to the Corporation,

upon forms furnished by the Corporation. In the event that the Beneficiary nomi-

nated by the Member be dead at the time of the death of the Member, payment
hereunder shall be made to the administrator or executor of the estate of the

Member. If the Beneficiary be a minor or otherwise legally incompetent, payment
of Claim shall be made to the legal guardian of such Beneficiary and in case of dis-

pute as to whom any payment hereunder shall be made, the Corporation reserves

the right to pay to a court of competent jurisdiction for adjudication.

In the event of a Claim under this Certificate, proper and sufficient proof of

death of the Member shall be submitted to the Home OSice upon forms furnished

by the Corporation for that purpose, furnishing to the Corporation any and all

data, information or proof as may be required. This Certificate shall be deemed
to be made and payable at Phoenix, Arizona.

The lawfully required portion of Premiums paid on this Certificate shall be set

aside into the Mortuary Fund. Premiums necessary to maintain the Certificate in

force are not fixed amounts and in event of Premium insufficiency may be adjusted,
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with the written approval of the Corporation Commission, for the purpose of

payment of claims and general operating expenses. In the event of any emergency
caused by excessive mortality the Corporation may, with the written consent or at

the direction of the Corporation Commission, levy Assessments on Members to be
placed in the Mortuary Fund.

If the age of the Member has been mis-stated in his Application, the amount
payable hereunder shall be such as the Premium paid would have purchased at

his or her correct age. In the event that the age of the Member was more than
Seventy (70) years at the date of issuance of this Certificate, the Corporation is

liable only to the extent of the return of all Premiums paid hereon.

This Certificate, including any written Amendment hereto and the Application
therefor, a copy of which appears hereon, shall constitute the entire Contract be-
tween the Member and the Corporation.

This Corporation is organized as a Mutual Benefit Corporation and operates

under the Benefit Insurance Corporation Law of 1943, Chapter 95, Arizona Session

Law of 1943, and reserves all rights according to law.

PEOPLE'S EXHIBIT NO. 6

[Not reproduced herewith because it is the application for membership and
certificate forms identical with those reproduced in Exhibit No. 5— the only
difference in completion of the forms being that in Exhibit No. 6 the documents
are for insurance on the life of Mrs. O'Lein in favor of her husband (Policy No.
154477) whereas Exhibit No. 5 is insurance on Mr. O'Lein in favor of his wife

(Policy No. 154476).]

People's Exhibits numbered 1 to 6 in the Justice's Court of Ventura Township,
Ventura County, are reproduced on pages 21 to 26 hereof. In the Reporter's

Transcript on Appeal these were shown in photostats. All the exhibits were
received in evidence on 9/26/44 by Justice of the Peace Glenn D. Corey.
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Filed 10/2/44
L. E. Hallowell, Clerk

By (Signed) Delia Riggins,

Deputy Clerk

IN THE JUSTICE'S COURT OF VENTURA TOWNSHIP
COUNTY OF VENTURA, STATE OF CALIFORNIA

GLENN D. COREY, Justice

The People of the State of California, Plaintiff )

vs. } 8133
F. 0. Robertson, Defendant ''

Warrant of Arrest
(Misdemeanor)

The People of the State of California, to any Sheriff, Constable, Marshal
or policeman of said County of Ventura

;

Complaint, upon oath, having been this day laid before me Glenn D. Corby,
a Justice of the Peace of said Township, by A. J. O'Lein that the offense of

Violation of Section 703(a) and Section 1642 of the Insurance Code has been
committed, and accusing F. 0. Robertson thereof,

You are therefore commanded forthwith to arrest the above named
F. 0. Robertson and to bring him before me forthwith, at my office in said

Township.
Witness my hand, at my office in said Township, this 1st day of September,

1944.

(Signed) Glenn D. Corey
Justice of the Peace of said Township.

State of California,

County of Ventura.
ss.

I Certify that I received the above warrant on the day of

194 . . and served the same by arresting the above named
thereon at on the day of

194.
.

, and bringing him into Court, this day of , 1944.

(Signed) L. Howard Durlby,
Sheriff

Ventura Township, County of

Ventura.
By (Signed) Ralph Gragg,

Deputy Sheriff
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Filed 10/2/44 Filed 9/2/44

L. E. Hallowell, Clerk Glenn D. Corey

By (Signed) Delia Riggins Justice of the Peace

Deputy Clerk
WESTERN UNION

MONEY ORDER MESSAGE

No. 856. Ventura, Cal., Sept. 2, 1944

To Glenn Coeey Justice of the Peace
The Money Order paid you herewith is from Ethel Webeb at Beverly Hills

Calif and included the following message: For Me. F. 0. Robertson.

IN THE JUSTICE'S COURT OF VENTURA TOWNSHIP
COUNTY OF VENTURA, STATE OF CALIFORNIA

The People of the State of California, Plaintiff "l Charge Sec. 702(a)

vs. ^Insurance Code
F. 0. Robertson, Defendant >* Case No. C 8133

Filed 10/2/44
L. E. Hallowell, Clerk
By (Signed) Delia Riggins,

Deputy Clerk

ORDER FOR RELEASE OF PRISONER
To the Sheriff of Ventura County: By Ethel Weber, Beverly Hills

This is to command you to release from custody F. 0. Robertson, the above

named defendant in the above entitled cause, for the following reasons, viz:

Cash Bail S500.00 posted for appearance
9-7-44 at 2 p.m.

Signed Glenn D. Corey
Justice of the Peace of and for

Ventura Township

Dated 9-2-44

ROBERT R. WEAVER
Attorney at Law

404 First National Bank Bldg.

Central at Washington
Telephone 3-1753
Phoenix, Arizona Filed 10-2-44

L. E. Hallowell, Clerk
By (Signed) Delia Riggins

Deputy Clerk

September 15, 1944

Office of the Justice of the Peace
Ventura, CaUfornia
Dear Sir

:

Re: People vs. Robertson
When were at Ventura a few days ago the above matter was set for trial on

September 26th at 10 o'clock with the understanding that if a Jury were waived

by September 19th, the time of the trial would be at 2 o'clock on the same date.

Since the matter involved is more a matter of law than of fact, we waive the jury

and ask the Court to set the case at 2 o'clock as we had tentatively agreed upon.

Would you kindly inform me whether or not this can be done so that the defend-

ant will not be in danger of forfeiting his bond by waiting until 2 o'clock for ap-

pearance.
Yours very truly,

(Signed) Robert R. Weaver
RRW:S
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Filed 10/2/44
L. E. Hallowell, Clerk
By (Signed) Delia Riggins,

Deputy Clerk

IN THE JUSTICE'S COURT OF VENTURA TOWNSHIP
COUNTY OF VENTURA, STATE OF CALIFORNIA

GLENN D. COREY, Justice

Criminal

The People of the State of California,

Plaintiff

Charge-Section 703a
Insurance Code

(2 counts)

Complaint of A. J. O'Lein;

F. O. Robertson, Defendant
vs. ' Julien G. Hathaway

Attorney for Plaintiff

Robert R. Weaver
Attorney for Defendant

Date
1944 PROCEEDINGS
September 1 Complaint and copy filed. Warrant of Arrest issued and handed

to the Sheriff's office for service. Bail set at $500.00 cash.

2 Cash bail in the sum of $500.00, Western Union Money Order,

deposited. Defendant released. Western Union Money Order

Message, filed. Message states money deposited with Western
Union bj^ Ethel Weber, Beverly Hills, California.

Later: Defendant is in Court without counsel, in the custody of Deputy
Sheriff, Ralph Gragg, and says his true name is 0. F. Robertson.

District Attorney, M. Arthur Waite, is in Court representing the

People. The said defendant is duly arraigned, the Complaint is

read to him and is informed of all his legal rights. (Rights explained

by the Magistrate). Defendant takes time in which to plead and
time to plead is by the Court set for September 7, 1944, at 2:00 p.m.

Defendant is released on cash bail bond heretofore deposited herein.

7 Defendant is in Court with counsel, Robert R. Weaver, and says

his true name is F. 0. Robertson and the Complaint is amended to

show his true name. Deputy District Attorney, JuUen G. Hatha-
way, is in Court representing the People. Through his attorney,

defendant waives time to plead and enters a plea of "not guilty,"

and asks for jury trial. Trial by jury, is by the Court set for Sep-

tember 26, 1944, at 10:00 a.m. Defendant is released on bond here-

tofore deposited herein.

18 On stipulation of counsel herein trial by Jury is hereby set aside

and the case to be tried by Court on September 26, 1944, at 2:00 p.m.

26 Defendant is in Court with counsel, Robert R. Weaver, Deputy
District Attorney, Julien G. Hathaway, is in Court representing

the People. D. L. Hossack, is in Court duly appointed reporter.

A. J. O'Lein, Mrs. Vendla O'Lein, each having been first duly

sworn, are examined on the part of the People and are cross-

examined by Mr. Weaver, in defendant's behalf. A certain postcard

signed by A. J. O'Lein, is offered and admitted in evidence as

People's exhibit 1 ; and a certain check, maker A. J. O'Lean to Fred
Robertson, is offered and admitted in evidence as People's exhibit 2;

and a certain receipt issued to Alvin J. O'Lein, is offered and re-

ceived in evidence as People's exhibit 3; and a certain receipt

issued to Vendla O'Lein, is offered and received in evidence as

People's exhibit 4; aiid a certain apphcation for membership of

Alvin J. O'Lein, is offered and received in evidence as People's
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exhibit 5; and a certain application for membership of Vendla

O'Lein, is offered and received in evidence as People's exhibit 6.

A. J. O'Lein, is recalled and examined on the part of the People

and is again cross-examined by Mr. Weaver for defendant. Kenneth

F. Boraker, having been first duly sworn, is examined on the part

of the People. Mr. Weaver made no cross-examination of this

witness. The People rest. The said defendant having been first

fully advised by the Court, decUned to testify in his own behalf.

The Court finds defendant guilty on both counts and time to pro-

nounce judgment is by the Court set for September 29, 1944, at

2:00 p.m.

September 29 Defendant is in Court with counsel, Robert R. Weaver. Deputy
District Attorney, Juhen G. Hathaway, is in Court representing the

People. All parties are ready for pronouncement of judgment.

Wherefore, it is by the Court ordered and adjudged that the said

defendant, F. 0. Robertson, shall pay a fine of S200.00, being

$100.00 on each count as stated in the Complaint herein; it is further

ordered that the cash bail be reduced to $200.00 and $300.00 ordered

by the Court to be returned to Ethel Weber, 130 S. Westgate

Avenue, (Brentwood) Los Angeles 24, California.

Done in Open Court this 29th day of September, 1944.

(Signed) Glenn D. Corey
Justice of the Peace

Defendant files notice of Appeal, and files Statement on Appeal.

Transcript of Docket issued.

The following papers are filed with the Clerk of the Superior Court:

Complaint
Warrant of Arrest

Western Union Money Order Message
Copy of Order for Release of Prisoner

Letter from Robert R. Weaver
Notice of Appeal
Transcript of Docket
Certificate

Statement on Appeal
together with exhibits as above listed.

Filed 10/2/44
L. E. Hallowell, Clerk

By (Signed) Delia Higgins
Deputy Clerk

CERTIFICATE
I hereby certify that the above and foregoing to be a true, full and correct

transcript of the Docket as it appears on my records.

Dated this 29th day of September, 1944.

(Signed) Glenn D. Corey
Justice of the Peace

Ventura Township
County of Ventura
State of California
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IN AND FOR THE COUNTY OF VENTURA
STATE OF CALIFORNIA

The People of the State of CaUfornia,

Plamtiff, Case No. 27739.

vs. \ Auditor's Receiving No. 31832-B
Trust Fund Deposit

F. 0. Robertson, Defendant. /

Trust Fund Deposit

There has been deposited with me by the defendant Two Hundred and no/
100 Dollars ($200) as bail bond in the above entitled and numbered case,

the same to be credited to the Trust Fund of the Clerk of the Court of said

Ventura Township.
Dated this 3rd day (Signed) L. E. Hallowell

of September, 1944. By Delia Riggins

In the Superior Court of the State of California
IN AND FOR THE CoUNTY OF VeNTURA

Saturday, November 4, 1944, 10:00 o'clock a.m.

Present: Hon. Louis C. Drapeau, Judge of the Superior Court Ventura County,
L. E. Hallowell, Clerk, L. H. Durley, Sheriff, and Durward Bunnell,

Court Reporter.

The People of the State of California, Plaintiff
]

vs.
\

27739
F. 0. Robertson, Defendant ^

Hearing on Appeal from Justice's Court
The above entitled action comes regularly on at this time for hearing of the

appeal of the defendant from the judgment of conviction rendered in the Jus-

tice's Court of Ventura Township, County of Ventura, State of California.
_

The Deputy District Attorney, Julien G. Hathaway, and the defendant with

his counsel, R. R. Weaver, are present in Court.

Deputy District Attorney, Julien G. Hathaway, makes his opening state-

ment to the Court.

It is stipulated by and between counsel for appellant and respondent that

the Reporter's Transcript of Proceedings and testimony had and taken in the

Justice's Court of Ventura Judicial Township on Tuesday, September 26, 1944,

at 2:00 o'clock p.m., be, and hereby is received in evidence on this appeal and

that the testimony therein contained be received in this Court as testimony

and deemed to have been taken in this Court for all purposes in this cause.

It is so ordered by the Court.

It is further stipulated that said cause shall stand submitted upon the filing

of briefs by respective counsel; that appellant shall have 15 days within which

to file opening briefs, the proponant to have 15 days within which to file

answering briefs, and the appellant to have 10 days within which to file closing

briefs.

Attest: A true copy of the minutes.
L. E. Hallowell, County Clerk
By (Signed) R. 0. Weigle, Deputy Clerk.
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF VENTURA

Friday, May 29, 1945. 4:00 o'clock p.m.

Present: Hon. Louis C. Drapeau, Judge of the Superior Court, Ventura County,

L. E. Hallowell, Clerk, and L. H. Durley, Sheriff.

The People, etc.

27739 V.

F. 0. Robertson

The appeal of the defendant, F. 0. Robertson, from the Judgment of Con-

viction rendered in the Justice's Court of Ventura Township, County of

Ventura, State of Cahfornia, in the above entitled action having been sub-

mitted, pursuant to stipulation of Deputy District Attorney Julien G. Hatha-

way, appearing for the People of the State of California, and R. R. Weaver,

counsel for the defendant, on the Reporters Transcript of Proceedings and

testimony had and taken in the Justice's Court of Ventura Township, County

of Ventura, State of California, on Tuesday, the 26th day of September, 1944,

at 2:00 o'clock p.m. and upon briefs filed by respective counsel, and the Court

having duly considered the same and being fully advised, now
Orders that the judgment of Conviction rendered herein by the Justice's

Court of Ventura Township, County of Ventura, State of Cahfornia, be, and

the same is hereby affirmed.

Attest: a true copy of the minutes.

L. E. Hallowell, County Clerk.

By (Signed) R. 0. Weigle,

Deputy Clerk.

(Seal.)

Filed

May 29, 1945
L. E. Hallowell, Clerk,

By (Signed) Alice Gordon,
Deputy Clerk.

Filed 4/21/45
L. E. Hallowell, Clerk,

By (Signed) R. 0. Weigle
Deputy Clerk

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF VENTURA.

The People of the State of California,

Plaintiff and Respondent,
vs.

F. O. Robertson,
Defendant and Appellant.

No. 27739.

Memorandum of Opinion
See Appendix G
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IN THE SUPERIOR, COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF VENTURA

Friday, May 29, 1945. 4:00 o'clock p.m.

Present: Hon. Louis C. Drapeau, Judge of the Superior Court, Ventura County,
L. E. Hallowell, Clerk, and L. H. Durley, Sheriff.

The People, etc.

27739 V.

F. O. Robertson

The appeal of the defendant, F, 0. Robertson, from the Judgment of Con-
viction rendered in the Justice's Court of Ventura Township, County of Ven-
tura, State of California, in the above entitled action having been submitted,

pursuant to stipulation of Deputy District Attorney Julien G. Hathaway,
appearing for the People of the State of California, and R. R. Weaver, counsel

for the defendant, on the Reporter's Transcript of Proceedings and testimony
had and taken in the Justice's Court of Ventura Township, County of Ventura,

State of California, on Tuesday, the 26th day of September, 1944, at 2:00

o'clock P.M., and upon briefs filed by respective counsel, and the Court having
duly considered the same and being fully advised, now

Orders that the Judgment of Conviction rendered herein by the Justice's

Court of Ventura Township, County of Ventura, State of California, be, and
the same is hereby affirmed.

Attest: a true copy of the minutes.

L. E. Hallowell, County Clerk. Filed

By (Signed) R. 0. Weigle, May 29, 1945

Deputy Clerk. L. E. Hallowell, Clerk
By (Signed) Alice Gordon

Deputy Clerk.

Filed May 31, 1945
L. E. Hallowell, Clerk
By (Signed) Alice Gordon

Deputy Clerk

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA.
IN AND FOR THE COUNTY OF VENTURA

The People of the State of California,

Plaintiff and Respondent,
vs.

F. 0. Robertson,
Defendant and Appellant

No. 27739

Petition for Order Allowing Appeal
To the Honorable Louis C. Drapeau, Judge of the Superior Court of the State

of California in and for the County of Ventura; your petitioner respectfully

shows

:

I.

Petitioner is the appellant in the above entitled cause.

11.

That the above-named respondent, the People of the State of California,

brought a misdemeanor action against the appellant for violation of Section

703(a) and Section 1642 of the Insurance Code of the State of California; that

the said action was tried in the justice court of Ventura Township, County
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of Ventura, State of California, on the 26th day of September, 1944; that the

said appellant was found guilty of the said charge.

III.

An appeal from the said judgment was taken to the above entitled court,

the Superior Court of the State of California, in and for the County of Ven-

tura, and that the said judgment of the said justice court was aflftrmed by
the said Superior Court on the 29th day of May, 1945.

IV.

In the said cause there is drawn in question the vahdity of a statute of the

State of Cahfornia on the ground of its being repugnant to the Constitution

and laws of the United States, and the decision is in favor of its validity in

that the said Sections 703(a) of the Insurance Code of the State of California

as applied to the acts of the appellant herein are in violation of the Commerce
Clause of the Constitution of the United States and to the Fourteenth Amend-
ment thereto.

Wherefore, petitioner prays for the allowance of an appeal from said Superior

Court of the State of CaUfornia, to the Supreme Court of the United States,

in order that the decision of the said Superior Court of the State of California

may be examined or reversed, and also prays that a transcript of the record,

proceedings and papers in this case, duly authenticated by the clerk of the

said Superior Court of the State of California, may be sent to the Supreme

Court of the United States, as provided by law; and petitioner prays that the

court set the amount of any cost bond or deposit for costs herein.

Petitioner further prays that pending the disposition of this case by the said

Supreme Court of the United States, he may be admitted to bail upon giving

bond according to law in such sum as the Court may deem proper, the said

bond to be approved as this Court may direct.

Dated this 23rd day of May, 1945.

(Signed) Robert R. Weaver
Attorney for Petitioner

Service of the foregoing Petition for Order Allowing Appeal and the receipt

of a copy thereof are hereby acknowledged this 29th day of May, 1945.

M. Arthur Waite
By (Signed) Donald D. Ropf

Attorneys for Plaintiff and
Respondent.

Filed May 31, 1945
L. E. Hallowell, Clerk

By (Signed) Alice Gordon
Deputy Clerk

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF VENTURA

The People of the State of California, ]

Plaintiff and Respondent, |

vs. \ No. 27739

F. O. Robertson,
I

Defendant and Appellant j

Assignment of Errors on Appeal

Comes now F. 0. Robertson by Robert R. Weaver, his attorney, having

filed with the above entitled Court his Petition for Appeal and the Court

ha-\dng granted the same and having filed a written Order allowing said Appeal,

now makes and files herewith this, his Assignment of Errors, and says that in
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the trial of the said case in the record, proceedings, ruHngs, and judgment
aforesaid manifest error has intervened to his prejudice, namely:

I.

The Judgment Is Contrary to the Law and to the Constitution
OF THE United States of America.

a. The said Judgment has found the said F. 0. Robertson guilty of an
offense of faiUng to obtain a license to assist in a transaction in Inter-

state Commerce.
h. The law under which the said judgment was rendered is contrary to

the Constitution of the United States in that it imposes an undue
burden on Interstate Commerce.

c. The law under which the said Judgment was rendered is contrary to

the law and the Constitution of the United States, in that it consti-

tutes a prohibition against the Defendant engaging in Interstate

transactions.

d. The said Judgment is contrary to the law and evidence in that the

defendant has been adjudged guilty of an offense for assisting a non-

admitted insurer to complete an interstate transaction insuring the

life of one who could not obtain life insurance from an admitted in-

surer and which even surplus line brokers could not write because the

premium charge was less than that of an admitted insurer.

II.

The Judgement Is Contrary to the Evidence in Each Particular
in That It Is Contrary to the Law and in Conflict to the Con-
stitution OF THE United States of America.

a. The Judgment of the said Court is contrary to the evidence in that

the said evidence show^s that the laws of the State of California under

which Appellant was prosecuted are in conflict with Art. 1, Section 8,

para. 3, known as the commerce Clause of the Constitution of the

United States, and the Fourteenth Amendment to the Constitution.

III.

The Said Superior Court Erred in Holding That the Said Sections

of the California Insurance Code (703-a and 1642), as Applied to
the Acts of the Appellant Complained of Herein, Where not in

Conflict with the Laws or Constitution of the United States and
in Holding in Favor of their Validity.

Wherefore, Appellant prays that the said judgment of the Superior Court

of the State of California in and for the County of Ventura be reversed and

that the said Court be ordered to enter judgment in favor of the Appellant.

Dated this 23 day of May, 1945.

(Signed) Robert R. Weaver,
Attorney for Defendant and Appellant.

Service of the foregoing Assignment of Errors on Appeal and the receipt of

a copy thereof are hereby acknowledged this 29th day of May, 1945.

M. Arthur Waite,
By (Signed) Donald D. Roff

Attorneys for Plaintiff and Respondent.
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Filed May 31, 1945
L. E. Hallowell, Clerk
Bj'' (Signed) Alice Gordon

Deputy Clerk

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF VENTURA

The People of the State of CaUfornia, )

Plaintiff and Respondent i

vs.
\

No. 27739.
F. 0. Robertson,

Defendant and Appellant. J

Index to Jurisdictional Statement

Note: We did not reproduce herewith the Jurisdictional Statement
filed with the United States Supreme Court since this has already
been sent you earlier in October.

Service of the foregoing Jurisdictional Statement and the receipt of a copy
thereof are hereby acknowledged this 29th day of May, 1945.

(Signed) M. Arthur Waits,
By Donald D. Roff

Attorneys for Plaintiff and Respondent.

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF VENTURA

Filed

May 31, 1945
L. E. Hallowell, Clerk

By (Signed) Alice Gordon
Deputy Clerk

The People of the State of California,
]

Plaintiff and Respondent,
vs.

.

} No. 27739
F. 0. Robertson,

Defendant and Appellant

Order Allowing Appeal
The petition of the Defendant, F. 0. Robertson, for an appeal in the above

cause to the Supreme Court of the United States from the Superior Court of

the State of California in and for the County of Ventura, and the Assignment
Errors filed therewith and the record of said cause having been considered, it is

Ordered that an appeal be and is allowed to the Supreme Court of the United

States from the Superior Court of the State of California, as prayed in said

Petition, and that the clerk of the said Superior Court of the State of Cali-

fornia shall prepare and certify a Transcript of the Record and proceedings

in the above cause and transmit the same to the Supreme Court of the United
States within 30 days from the date hereof.

The said Appellant is hereby admitted to bail upon giving cash bond in the

sum of 1200.00, which said sum has been deposited by the said Appellant and
the same is hereby approved by the Court.

Dated this 29th day of May, 1945.

(Signed) Louis C. Drapeau
Judge of the above entitled

Superior Court

Service of the foregoing Order Allowing Appeal and the receipt of a copy
thereof are hereby acknowledged this 29th day of May, 1945.

(Signed) M. Arthur Waite
By Donald D. Roff

Attorneys for Plaintiff and Respondent.
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Filed June 8, 1945
L. E. Hallowell, Clerk
By (Signed) Irene Van Fossen

Deputy Clerk

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF VENTURA

The People of the State of California, )

Plaintiff and Respondent, i

vs.
I

No. 27739
F. 0. Robertson,

Defendant and Appellant. )

Citation
United States of America) ss

To the People of the State of California, Greetings.

You are hereby cited and admonished to be and appear at the Supreme Court
of the United States at Washington, D. C, within thirty days of the date of

the service of this citation, pursuant to the allowance of an appeal by the de-

fendant F. 0. Robertson, from a judgment of the Superior Court of the State

of California in and for the County of Ventura, to the Supreme Court of the

United States in a suit wherein the said People of the State of California are

plaintiff, and appellant, F. 0. Robertson, is defendant, to show cause, if any
there be, why the judgment rendered against the appellant should not be
reversed or corrected.

Witness, the band and seal of the Honorable Louis C. Drapeau, Judge of

the Superior Court of the State of California, in and for the County of Ventura,

this 29th day of May, 1945.

(Signed) Louis C. Deapeau,
Judge of the Superior Court

Service of the foregoing citation and the receipt of a copy thereof are hereby
acknowledged this 29th day of May, 1945.

M. Arthur Waite,
by (Signed) Donald D. Roff,

Attorneys for Plaintiff and Respondent.

Filed May 31, 1945
L. E. Hallowell, Clerk
By (Signed) Alice Gordon

Deputy Clerk

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF VENTURA

The People of the State of California,
]

Plaintiff and Respondent,
vs. h No, 27739

F. 0. Robertson,
Defendant and Appellant.

Statement Directing Attention to the Provisions of Paragraph Three
Rule Twelve of the United States Supreme Court Rules

To the People of the State of California and to M. Arthur Waite, their

attorney

:

In connection with the appeal in the above entitled matter, your attention

is hereby directed to the provisions of paragraph three of Rule Twelve of the

Rules of the United States Supreme Court.
Dated this 29th day of May, 1945.

(Signed) Robert R. Weaver,
Attorney for Appellant
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Service of the foregoing Statement Directing Attention to the Provisions of

Paragraph Three of Rule Twelve of the Rules of the United States Supreme
Court, and the receipt of a copy thereof are hereby acknowledged this 29th

day of May, 1945.
(Signed) M. Arthur Waite,
By Donald D. Rofp,

Attorneys for Plaintiff and Respondent.

Filed Mav 31, 1945
L. E. Haflowell, Clerk

By (Signed) Alice Gordon
Deputy Clerk

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF VENTURA

To the People of the State of California

Plaintiff and Respondent,
vs.

F. 0. Robertson,
Defendant and Appellant.

No. 27739

Praecipe for the Record
To the Clerk:

Please prepare a transcript of the record in the above entitled cause in the

matter of the Appeal therein to the Supreme Court of the United States and

include in said transcript in the order given below, the following:

I.

Complaint (The People ofihe State of California vs. F. 0. Robertson, No. 8133).

II.

Notice of Appeal, filed September 29, 1944.

III.

Statement on Appeal, filed September 29, 1944.

IV.

Reporter's Transcript of Proceedings in Justice's Court of Ventura Town-
ship, introduced in evidence herein

V.

The entire record transferred to the Superior Court from the said Justice's

Court.

VI.

Minutes of the Superior Court.

VII.
Memorandum of Opinion, filed April 21, 1945.

VIII.

Judgment of the Superior Court.

IX.
Petition for Order Allowing Appeal.

X.
Assignment of Errors on Appeal.
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XI.
Jurisdictional Statement.

XII.

Order Allowing Appeal.

XIII.

Citation.

XIV.
Statement Directing Attention to the Provisions of Paragraph three, Rule

twelve of the United States Supreme Court Rules.

XV.
This Praecipe for the Record.

Dated this 29th day of May, 1945.

(Signed) Robert R. Weaver
Attorney for Appellant.

Service of the Foregoing Praecipe for transcript of the record and the receipt

of a copy thereof are hereby acknowledged this 29th day of May, 1945.

(Signed) M. Arthur Waite,
By Donald D. Roff,
Attorneys for Plaintiff and Respondent.

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF VENTURA

Hon. Louis C. Drapeau, Judge

The People of the State of Cahfornia, 1

Plaintiff and Respondent, i

vs.
\

No. 27739.

F. 0. Robertson,
Defendant and Appellant. ^

State of California, ^
} ss.

County of Ventura. ''

Reporter's Certificate

I, DuRWARD Bunnell, Official Reporter of the Superior Court of the State

of Cahfornia, in and for the County of Ventura, do hereby certify that the

foregoing pages, numbered 1 to 110, both inclusive, comprise a full, true, and

correct transcript on appeal in the above-entitled cause, including all stipu-

lations of counsel, all evidence offered or received, all objections or exceptions

of counsel, all rulings of the Court, and all matters to which the same relate,

and all matters and documents required by the "Praecipe for the Record" on

file in said cause as set forth in this transcript at Pages 108, 109, and 110 hereof,

to be contained herein.

Dated at Ventura, California, June 8, 1 945.

DuRWARD Bunnell
Official Reporter of the Superior Court of

the State of California, in and for the

County of Ventura.
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF VENTURA

Hon. Louis C. Drapeau, Judge

The People of the State of Cahfornia 1

Plaintiff and Respondent, i

vs. y No. 27739.

F. 0. Robertson,
Defendant and Appellant. ^

State of California, ^
r ss.

County of Ventura. -^

I, Louis C. Drapeau, Judge of the Superior Court of the State of California,

who presided at the trial of the above-entitled cause, do hereby certify that

the foregoing Reporter's Transcript on Appeal by the defendant and appellant

in said cause, comprising pages numbered 1 to 110, inclusive, is a true and
correct Reporter's Transcript on Appeal, such objections and exceptions by
counsel as were made thereto having been duly heard and considered; and the

said Reporter's Transcript on Appeal is now settled, allowed, and made a part

of the record in this cause.

Dated this 25th day of July, 1945.

(Signed) Louis C. Drapeau,
Judge of the Superior Court.

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF VENTURA

Hon. Louis C. Drapeau, Judge

The People of the State of California,

Plaintiff and Respondent,
vs. l No. 27739.

F. 0. Robertson,
Defendant and Appellant.

State of California, ^
} ss. Clerk's Certificate

County of Ventura. ^

I hereby certify that pursuant to Rule 8-a of the Rules on Appeal, upon the

fihng of the foregoing Reporter's Transcript on Appeal I mailed notice thereof

to all parties.

No party has filed a request for connection within the ten days provided by
law, and I therefore certify the foregoing transcript, pages 1 to 110 inclusive,

consisting of one volume, in the above proceedings, to be true and correct, and
it is allowed and made a part of the record in this cause.

Dated this 25th day of July, 1945.

(Seal) (Signed) L. E. Hallowell, Clerk.
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Filed June 21, 1945
L. E. Hallowell, Clerk

By Irene Van Fossen, Deputy Clerk.

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF VENTURA

The People of the State of California, 1

Plaintiff and Respondent i

vs. r No. 27739.

F. 0. Robertson,
Defendant and Appellant. J

Order Enlarging Time

It is hereby ordered, good cause having been shown, that the time within

which the above entitled cause may be docketed and the record thereof filed

is hereby extended to and including the 30th day of July, 1945.

Dated this 20th day of June, 1945.

Wm. D. Dehy,
(Endorsed) Judge of the above entitled court.

APPENDIX G (2)

SUPREME COURT OF THE UNITED STATES

October Term, 1945

No. 274

F. 0. Robertson,
]

Defendant and Appellant,

vs.

The People of the State of California,

APPEALFROM THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF VENTURA

Statement as to Jurisdiction

In compliance with Rule 12 of the Revised Rules of the Supreme Court of the

United States, appellant submits herewith bis statement showing the basis of the

jurisdiction of the Supreme Court to entertain the appeal in this cause:

A
The jurisdiction of the Supreme Court to review by direct appeal the judgment

herein complained of is conferred by the statute of January 31, 1928, C. 14, Sec. 1,

45 Stat. 54, 28 U.S.C.A., Sec. 344 and 861(a).

B
The statute of the State of California which it is claimed has drawn in question

the provisions of the Constitution or laws of the United States is Section 703(a)

of the Insurance Code of the State of California, which provides as follows:

"703. Except when performed by a surplus line broker, the following acts are

misdemeanors when done in this State

:

(a) Acting as agent for a nonadmitted insurer in the transcation of in-

surance business in this State,"

and Section 1642 of the Insurance Code of the State of California, which provides

as follows:

"1642. A person shall not act as an insurance agent, broker, or soUcitor until

a license is obtained from the Commissioner, authorizing such person so to act."
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The Sections of the Constitution which it is claimed the enforcement of the said

Sections have violated are Art. 1, Section 8, para. 3, known as the Commerce
Clause of the Constitution of the United States, and the Fourteenth Amendment
to the Constitution.

C
The judgment complained of entered herein in the above entitled Superior

Court of the State of California in and for the County of Ventura on the 29th day
of May, 1945, and application for appeal is presented on the 29th day of May, 1945.

D
On or about the first day of September, 1944, a complaint was filed in the justice

court of Ventura Township, County of Ventura, State of California, charging the

defendant and appellant, F. 0. Robertson, with a violation of Section 703(a) of

the Insurance Code of the State of Cahfornia in the first count, and Section 1642

of the said Code in the second count.

The case was tried on September 26, 1944. The defendant was found guilty on
both counts, and by stipulation on September 29, 1944 was set for the date of

pronouncement of judgment. Judgment was pronounced on said date and appeal

was taken to the Superior Court of the State of California in and for the County
of Ventura. The case was set for hearing in the said Superior Court in Ventura on
the 4th day of November, 1944.

The question as to the conflict of the above-named Sections of the California

Insurance Code as applied to defendant being contrary to the Constitution and
Laws of the United States was first raised by argument at the close of the trial in

the justice court.

After the pronouncement of judgment and upon the filing of a notice of appeal

in the said justice court, the defendant, F. 0. Robertson, also filed a Statement on
Appeal, setting forth his grounds and points upon which he relied in the said appeal,

stating that the evidence was insufficient to justifj^ the judgment of the court for

the reason that the act of the defendant was one of a series of transactions con-

stituting interstate commerce. Copy of said Statement is hereto attached marked
Supplement "A." The Reporter's Transcript of the proceedings in the justice court

were introduced into evidence and by stipulation made the evidence in the Superior

Court. Extensive briefs were filed setting forth the contention of the defendant

that the acts complained of by the People constituted a transaction in interstate

commerce, and that the said Sections as applied thereto were an undue burden on
interstate commerce and in fact a prohibition thereof. On the 20th day of April,

1945, the Honorable Louis C. Drapeau, Judge of this, the said Superior Court,

signed a Memorandum of Opinion in the said case upholding the conviction in the

justice court, which opinion held in effect that although insurance business trans-

acted across state lines was interstate commerce under the decision in United States

v. South-Eastern Underwriters Assn., 64 S. Ct. 1162, it was nevertheless subject to

the regulations imposed by the above-mentioned Sections of the California Insur-

ance Code, a copy of which Memorandum of Opinion, filed in the office of the

clerk on April 21, 1945, is hereto attached, marked Supplement "B."

E
The Superior Court of the County of Ventura, State of California, has rendered

a decision herein and it is the highest court in that state which could render such

decision.

Cases in Which Appeal May Be Taken from Superior Court

Sec. 963, Calif. Code of Civil Procedure.

"An appeal may be taken from the Superior Court in the following cases:

"I. From a final judgment entered in an action of special proceeding
commenced in the Superior Court or brought into the Superior Court
from another court."

2 Cal. Jurs., p. 132, para. 16.

1 Cal. Jurs. Suppl., p. 284-5, para. 16.
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"The bringing of an action into the Superior Court by appeal is not bringing it

into the Superior Court within the meaning of Section 963, Cal. C. C. P. unless

the Superior Court had original jurisdiction of the matter."

Unemployment Reserve Commission vs. Francis H. Assn., 137 P. (2d) 64.

"If the municipal Court had jurisdiction herein then the determination of the

Appellate Department of the Superior Court is final and the case is not appealable

(Cahf. Constitution, Art. 6, Sec. 5). If a court had original jurisdiction it did not

exercise it."

Art. 6, Sec. 4, Calif. Constitution.

"The Supreme Court shall have appellate jurisdiction on appeal frora the Su-

perior Court in all cases in equity, except such as arise in municipal or justice court;

also in all cases at law which involve the title or possession of real estate or the

legaUty of a tax imposed, assessment, toll, or municipal fine. Also in such probate

matters, etc."

Art. 6, Sec. 4(b), Calif. Constitution.

"The District Court of Appeals shall have Appellate jurisdiction on appeals from

the Superior Court (except in cases where appellate jurisdiction is given the Su-

preme Court), in all cases at law in which the Superior Courts are given original

jurisdiction; also in all cases of forcible entry and detainer (except such as arise ina

municipal or justice or other inferior courts) . . . also on questions of law alone in

all criminal cases prosecuted by indictment or information except where the judg-

ment of death has been rendered."

Edwards v. California, 314 U. S. 160.

"Appeal from a judgment of the Superior Court of California which aflSrmed

the conviction of Edwards under a CaUfornia statute declaring it to be a mis-

demeanor for any person to bring, or assist in bringing, into the State any non-

resident of the State, knowing him to be in indigent person. The court below was

the highest court to which an appeal could be taken under the laws of Cahfornia.

The case was argued here, and reargument was ordered at the 1940 Term, 313 U. S.

545."

Carlson v. California, 310 U. S. 106.

Involving city ordinance prohibiting picketing.

Sears v. Superior Court in and for Calaveras County, 24 Pac. (2d) 842-843.

"Where the right of appeal existed the writ of certiorari will not lie. In

both the Roberts and the Hood cases, supra, the writs of certiorari were

denied, notwithstanding the fact that judgments of the inferior court had been

affirmed on appeal to the superior court from which last-mentioned court

there was no appeal."

F
The grounds upon which appellant contends that the questions involved are

substantial are as follows:

1

.

The business of insurance is commerce and when transacted across state lines,

is interstate commerce.

United States v. South-Eastern Underwriters Assn., 64 S. Ct. 1162.

2. The Sections of the Cahfornia Insurance Code cited forbid the defendant

from assisting in such a transaction as that described in the Court's Memorandum
of Opinion, attached hereto, unless the insurer be admitted to write business in the

State of California.

3. This is not only a requirement that the consent of the State must first be

obtained before appellant or anyone could assist an insurer to complete an inter-

state transaction within the State of Cahfornia, but in view of Section 10818 of

the same Code, are an absolute prohibition against the defendant assisting in any

transaction for the insurer involved herein or any similar insurer under any cir-

cumstances. The said Section reads as follows:
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"10818. On and after January 1, 1940, no new insurer may be organized
or admitted to operate under this chapter. Nothing herein contained shall

prohibit and insurer theretofore existing under or by virtue of this chapter
from transforming to an insurer operating under the provisions of Chapter 9a
of this part nor shall anything herein contained prohibit an association now
operating under Chapter 8 of tliis part from transforming to an insurer operat-

ing under this chapter at times and in the manner provided in Chapter 8.

Any corporation formed pursuant to section 10815, which, prior to January 1,

1940, exhibits proof satisfactory to the commissioner that it has procured one
hundred subscribers or apphcants who have each paid the required initial

premium, and which also deposits with the commissioner on or before January
1, 1940, the sum of $1,000 as a payment on its statutory deposit, may be ad-
mitted on completion of its organization and statutory deposit on or before

July 1, 1940."

4. An important and serious question is involved in this transaction. The Re-
porter's Transcript shows that the Witness O'Lein had had trouble on account of

his age in obtaining any insurance at all in the State of California (R. T., P. 13,

L. 18-21), and that he had heard about the insurer over the radio and seen litera-

ture about it as follows (R. T., P. 13, L. 23-24):

"Q. Mr. O'Lein, did you say you have had some trouble in getting insur-

ance? A. At my age a fellow usually does.

"Q. And that is the reason that you applied to this particular company for a
policy? A. That is the reason I became interested in that policy. I think I

had heard something about that policy over the radio and seen literature, and
it was just handy."

Having received an inquiry card, he mailed it to the insurer involved, in the State

of Arizona, the same card being returned by the said insurer to the appellant herein.

The Appellant called upon the inquirer, and an application was signed and for-

warded direct to the insurer, and the transaction completed approximately^ as set

out in the Court's Memorandum of Opinion attached hereto.

Although the Witness O'Lein had had difficulty in obtaining insurance in the

State of California and was desirous of obtaining it, and although he had heard
of the company which issued the policy in question to him by radio and had seen

its literature and had inquired of the company in regard to its policies, he was pro-

hibited by the above California law from obtaining such insurance for the reason

that the law under which the Appellant was prosecuted and convicted — Sections

703(a) and Section 1642 of the Cahfornia Insurance Code — prohibits a member
of a foreign insurer or any person in the State of California from assisting in any
such interstate transaction except in the case of a surplus line broker, which broker,

under Chapter Six, Sections 1760 to 1779 of the said insurance code, must obtain a

license, must pay a discriminatory three per cent tax, must not write the business

in a nonadmitted insurer, unless there is no admitted insurer in which the risk can
be written,- or he must not write it for a less premium than it would be written by
any company admitted to do business in the State of California. Furthermore the

company with whom this risk was placed could not, under the law, be admitted in

the State of California, Section 10818, California Insurance Code, supra. The Cali-

fornia law is not merely one regulating the character and responsibility of an agent
but absolutely prohibits such an agent from writing or assisting the company
with which this risk was placed from doing business, either interstate or intrastate

in the State of California.

Certainly a law which prohibits interstate commerce at least places a burden upon
if.

It has been the contention of the State in this matter and the holding of the
Court in the Memorandum of Opinion, Supplement "B" attached hereto, that the

decision of the Supreme Court in United States v. South-Eastern Underwriters Asso-
ciation, 64 S. Ct. 1162, does not in any manner affect state regulation of insurance

companies, but that under that case, the business of insurance is held to be com-
merce when transacted across state lines only when a Federal law is being inter-

preted, and that the same business is not commerce and hence not interstate
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commerce when a state law is being construed. The said decision by the United
States Supreme Court, however, does not distinguish between two different laws
applied to a business but between two different phases of the said business which
may be interstate in one phase and intrastate in another. The trial court has
quoted the said decision on page 1089 of the said report in part as follows:

".
. . To uphold insurance laws, of other states, including tax laws,

Paul V. Virginia's generalization and reasoning have been consistently adhered
to."

It is not the contention of Appellant that the State would have no right to

regulate insurance business. We agree that the decisions in a limited number of

cases hold that, where the regulation is purely local in its application, the states

may regulate interstate commerce.

Kelly V. Washington, 302 U. S. 1, 58 S. Ct. 87, 82 L. Ed. 3;

Parker v. Brown, 317 U. S. 341, 63 S. Ct. 307, 87 L. Ed. 315;

California v. Thompson, 313 U. S. 109, 61 S. Ct. 930, 85 L. Ed. 1219.

These decisions, however, have been applied in cases where the state law affects

only commerce coming into the regulating state or require acts to be done within

the regulating state, and which do not have an extraterritorial effect. The law

under which Appellant was prosecuted, which prohibits him from assisting a non-

admitted insurer in transacting business with a California resident, coupled with

the requirements for such admission reach out across the state lines and regulate

the insurer in the state of its organization and in every state in which it trans-

acts business.

The decision, generalization and reasoning of the old case of Paul v. Virginia,

8 Wall. 168, referred to in United States v. South-Eastern Underwriters Association,

supra, has not only been consistently, but universally, followed in order to uphold

the broad structure of state regulation in its entirety, and unless this old case is to

remain the law of the land to its fullest import, then state regulation must now be

re-examined. Since that which is being regulated is now interstate commerce, it

is limited by the provisions of the United States Constitution, the Commerce
Clause, the Equality clause and the Fourteenth Amendment thereto. The law of the

State of California has prohibited Appellant from assisting in a transaction con-

stituting interstate commerce between a company, of which he was a member,
and a resident of California seeking insurance outside of the State, having failed to

obtain it therein. The conditions under which Appellant could complete an inter-

state transaction for the company he represented are that it conform its corporate

structure in the state of its existence, and its entire method of doing business in

every state in which it transacts business to the regulatory provisions of the State

of California. Such requirement is in conflict with the above provisions of the

United States Constitution and within the jurisdiction of this Court.

Western Union Telegraph Co. v. Kans., 216 U. S. 1 (27);

Fidelity & Deposit Co. of Maryland v. Tafoya, 270 U. S. 246;

Hegman v. Southern Railroad, 203 U.S. 271, 51 L. Ed. 178, 27 S. Ct. 104;

Detweiler et al. v. Welch, Commissioner of Agriculture, State of Idaho,

46 Fed. (2d) 75, 73 A.L.R. 1440;

Sonnehorn Bros. v. Cureion, Tex. 43 S. Ct. 643, 262 U. S. 506, 67 L. Ed.

1095;
Crenshaw v. Arkansas, 227 U. S. 389;

Alpha Portland Cement Co. v. Co7nmo7iwealth of Mass., 268 U. S. 203;

Hall V. Geiger Jones Company, 242 U. S. 539;

Hatch V. Reardon, 204 U. S. 152;

Angle v. O'Mally, 219 U. S. 128;

Buck V. Kuykendall, Director of Public Works of the State of Washington,

267 U. S. 307, 45 S. Ct. 324, 69 L. Ed. 623, 38 A.L.R. 286

We beheve it is unnecessary to further cite the multitude of cases decided by
the Supreme Court of the United States which hold unconstitutional state statutes

requiring that a license must be obtained for the purpose of engaging in interstate
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commerce with citizens of the regulating state or where the regulating statute is

extraterritorial in its effect.

It is therefore respectfully submitted that the Supreme Court of the United
States has jurisdiction of this appeal and that the same should be reviewed by the
said Court and decision rendered therein.

Dated this 23rd day of May, 1945.

Allen K. Perry,
Robert R. Weaver,

Attorneys for Appellant.

SUPPLEMENT A

Robert R. Weaver, 448 South Hill Street, Los Angeles (13), California, Attorney
for Defendant.

In the Justice's Court of Ventura Township, County of Ventura,
State of California.

No. 8133

The People of the State of California, Plaintiff,

vs.

F. 0. Robertson, Defendant

Statement on Appeal
To the Honorable Glen D. Corey, Justice of the above entitled Court and to Arthur

M. Waite, Esq., District Attorney of Ventura County, State of California:

Whereas, the defendant, F. 0. Robertson, having on the 29th day of September,
1944, duly taken an appeal from the judgment therein entered in the said above
named Justice's Court of Ventura Township for the County of Ventura, State of

California on the said 29th day of September, 1944.

You and each of you are hereby notified that said defendant, F. 0. Robertson,
in the above entitled cause now presents this, his statement of grounds of appeal
and points upon which he relies upon appeal from the above entitled court to the
Superior Court of the State of Califoi-nia in and for the County of Ventura, as
follows

:

I

That the evidence taken and heard by the court in said cause is insufficient to
justify the judgment in that it discloses that all of the actions of the defendant
consisted of a series of events constituting transactions in interstate commerce
and, therefore, were not subject to prosecution under the laws of the State of

California.

II

That the judgment is contrary to law.

Ill

That the judgment is contrary to evidence.

IV
That the judgment is contrary to the law and the evidence.

V
That the court erred in its decision of matters of questions of law arising during

the course of the trial.

VI
That the complaint on which this action is predicated fails to state a public

offense in that it appears on the face thereof that the acts of the defendant com-
plained of were, if true, done by him in accordance with the provisions of the
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Fourteenth Amendment to the Constitution of the United States and the laws of

the United States pertaining to the transactions of interstate commerce.

VII
That the court was without jurisdiction to entertain this proceeding for the reason

that it appears on the face of the complaint that the acts of the defendant com-
plained of were those pertaining to transactions in interstate commerce,

VIII
That Sections 703(a) and 1642 of the Insurance Code of the State of California

are unconstitutional and in violation of and contrary to the commerce clause of

the constitution of the United States and the Fourteenth Amendment thereof.

Wherefore, Defendant prays that the court allow and settle the above as and for

his statement on appeal.

Robert R. Weaver,
Attorney for Defendant.

APPENDIX H
79th Congress, 1st Session

S. 10

IN THE SENATE OF THE UNITED STATES
January 6, 1945

Mr. O'Mahoney introduced the following bill; which was read twice and referred

to the Committee on the Judiciary

A Bill
Providing for the issuance of certificates of statutory compliance with
certain national standards to certain corporations and trade asso-
ciations engaged in or affecting commerce.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled,

Federal Incorporation Act
Sec. 1. This Act may be cited as the Federal Charter Compliance Act of 1945.

Sec. 2. Definitions. — As used in this Act (a) "person" means any individual,

partnership, association corporation, business trust, legal representative, or group
of persons.

(b) "Commerce" means commerce, trade, traffic, transportation, or communica-
tion with foreign nations or among the several States or from any State to any
place outside thereof or in the District of Columbia.

(c) "Affecting commerce" means in commerce or burdening or obstructing com-
merce or the free flow of commerce.

(d) "State" means any State of the United States, or the District of Columbia,
or any Territory or possession of the United States.

(e) "Corporation" shall include any body corporate, business trust, joint-stock

company, limited partnership, or syndicate, and shall include related corporations.

(f) A coiporation shall be deemed to be engaged in commerce if the corporation
itself or any related corporation is engaged in commerce.

(g) "Trade association" shall mean any association, incorporated or unincor-
porated, any of the members of which engage in commerce, which gathers in-

formation from its members concerning trade practices or concerning the individual

business of its members or which advises its members as to trade practices, or the
future conduct of business.

(h) A "related corporation" is a corporation which is a subsidiary or affiliate of,

or which directly or indirectly controls, or is controlled by, or is under direct or

indirect common control with, another corporation. Two corporations shall be
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deemed to be related if per centum of the stock of either such corporation is

owned bj' the other or by any related corporation.

(i) The "charter" of a corporation or trade association shall mean the charter,

articles of incorporation, certificate of incorporation, constitution, agreement, or

other document or documents setting forth the basic structure of the corporation

or association and the fundamental rules under which it operates.

(j) "Commission" shall mean the Commission.

Sec. 3. Certificate of Statutory Compliance. — (a) On and after one year
from the date of approval of this Act, every corporation engaged in commerce and
every trade association engaged in commerce or which represents or is composed
of anj^ persons the cessation of whose work would affect commerce shall obtain
from the Commission a certificate of statutory compliance.

(b) An applicant for a certificate of statutory compliance shall file with the Com-
mission a certified copy of its charter. If the charter conforms to the requirements
prescribed in section 4 or 5 of this Act, the Commission shall issue a certificate of

statutorj'^ compliance.

(c) A certificate of statutory compliance shall be given if the charter filed with
the Commission complies with the requirements of this statute. Any applicant to

whom a certificate of statutory compliance is denied may, within sixty days after

such denial, file a petition to compel the Commission to issue it a certificate of

statutory compliance in any district court of the United States in which the appli-

cant has an office, does business, or in which any of the members of a labor organi-

zation are employed, or in the District Court of the United States for the District

of Columbia, and if the district court determines that the applicant's charter com-
plies with the provisions of this Act, it shall order the Commission to issue a cer-

tificate of statutory compliance. Proceedings filed pursuant to this paragraph
shall be summary in form. The charter filed by the applicant shall in each instance

be attached to the petition. Such proceedings shall be set for hearing at the earliest

possible time. Appeals from the decision of the district court may be taken as in

ordinary civil actions.

Sec. 4. The Commission shall issue a certificate of compliance to any corporation,

the articles of incorporation or association of which, in addition to conforming to

the requirements of the state of incorporation, shall conform to the following

requirements

:

(a) Prohibits that corporation from having as a director any person who is (1)

director of, employed by, or has any financial interest in any competing corpora-

tion; or (2) a director of, employed by, or has any financial interest in any corpora-

tion which has business with such corporation.

(b) Provides that each director of such corporation shall have an actual and
bona fide financial interest in such corporation.

(c) Provides that such corporation shall reasonably compensate its directors

and provides a procedure by means of which the directors shall be at frequent in-

tervals fully informed as to the operations of the corporation; and provide for the

meeting of such directors not less frequently than once each month. There shall

be kept full and complete transcripts of all meetings of the board of directors or any
committee thereof.

(d) Provides that complete disclosure in a written report mailed to each stock-

holder of record shall be made of all transactions between any director and the

corporation during the year preceding, and any dealings by the directors in the

stock or other securities of such corporation.

(e) Pro\'ides that a copy of any general plan or program with any foreign cor-

poration or foreign national, directly or indirectly, and with any corporation or

person controlled by any foreign corporation or national, to effect the exchange or

transfer of property, franchises, or other rights, including patents or licenses,

whether through purchase, assignment, lease, or sale or otherwise, shall be filed

with the Department of Justice of the United States and shall be completely dis-

closed to each stockholder of record prior to the time that such general plan or

program shall become legally effective.

(f) Provides that a copy of every contract, agreement, or arrangement, and any
purchase, assignment, lease, or sale of property, franchises, or other rights, includ-
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ing patents and licenses, with, to, or from any foreign corporation or foreign na-

tional, directly or indirectly, or with, to, or from any corporation or persons con-

trolled by a foreign corporation or foreign national, shall be filed with the Depart-

ment of Justice of the United States within thirty days after such contract, agree-

ment, arrangement, purchase, assignment, lease, or sale has been entered into or

made.

(g) Provides that the directors of such corporations shall be deemed to be

trustees for the stockholders, and required to exercise the degree of care employed
by a trustee in the administration of a business with which he is familiar.

(h) Provides that any directors of such corporation shall be individually and
civilly liable to the corporation for any damage caused to the corporate estate

through the violation by the corporation of any Federal law, where any act con-

stituting such violation was authorized, ordered, or done by any such director.

(i) Prohibits the reimbursement by the corporation to any director or officer of

any expense sustained by him or incurred in his behalf as a result of his violation

of any Federal law.

(j) Provides that any director who fails to attend meetings of the board of direc-

tors over a six-month period forfeits his directorship.

(k) Provides that each share of stock shall give the holder thereof the right to

cast one vote in all matters which are determined by vote of the stockholders.

(1) Provides that any proposal which is approved by the board of directors and
which alters the existing rights of any stockholder or security holder shall be fully

disclosed to the stockholders within a reasonable time before their consent to such

proposal is sought.

(m) Provides for full disclosure to the stockholders of any voluntary payments
made by the corporation.

(n) Provides that any amendment of the charter which alters the existing rights

of any stockholders or security holders shall be submitted to, and shall not become
effective until approved by, such class of stockholders or security holders foi a vote

by such class voting as a class.

(0) Provides that such corporation shall not directly or indirectly in the future

purchase shares of stock or other interests in any corporation or company prin-

cipally engaged in a business other than the principal business of such corporation.

Sec. 5. The Commission shall issue a certificate of statutory compliance to any
trade association, the charter of which conforms to the following requirements:

The association, shall file with the Commission a semi-annual report (a) stating

the services performed by such association and the type of data collected or dis-

seminated by such association
;
(b) listing the publications of such association and

designating the subject matter and date of all letters or other documents pubfished

by the association to its membership, and the officers, directors, employees, and
members of such association; and (c) including full minutes of all meetings of the

officers, directors, or members of such association. Affidavits required by the re-

sponsible officers of the association shall accompany such report and shall state

that there has been disclosure of all relevant acts and services of the association.

Sec. 6. Penalties. — (a) Any corporation or trade association engaging in

commerce without having received from the Commission a certificate of statutory

compliance shall be liable for civil penalties in the following amounts

:

(1) $25 for each of the first thirty days upon which the corporation or trade

association so engages in commerce.

(2) An amount equal to 1 per centum of the book value of the capital stock of

the corporation or of the assets of the trade association for each month after the

first thirty days during any part of which the corporation so engages in commerce.

(b) Such penalties shall be recoverable in a civil action brought in the name of

the United States in a United States district court in any district in which the

corporation or trade association has an office or engages in business. Suits for

penalties on behalf of the United States shall be prosecuted by the United States

district attorneys or bj^ the Attorney General. The corporation or trade association

shall have the right to recover penalties it has paid or owes the United States from
any officer, director, or other person responsible for its violation of this Act. Such
officers, directors, oi- other persons shall also be liable for such penalties jointly with
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the corporation or trade association and the United States maj^ join as defendants
such officers, directors, or other persons, in any action brought against the cor-

poration or trade association.

(d) The United States, through the United States district attorneys or the
Attorney General, may bring suit to enjoin or restrain any violations of this Act
and to restore the condition of anj'' corporation or trade association, as nearly as

possible to that which would have existed if this Act had not been violated. The
United States may also, acting through the Attorney General, bring action to

revoke the certificate of statutory'- compliance of anj' corporation or trade asso-

ciation, which has willfullj^, knowingly, or repeatedlj' violated the provisions of

section 4 or 5, of this Act, or the charter provisions required by this Act, or which
has amended its charter so that a certificate of statutory compliance would not now
be granted. Any person who disciiminates against or willfully injures any other
person because he has brought or might bring an action authorized under this Act
shall be subject to a fine of not more than $10,000 or to imprisonment for not more
than one year, or both such fine and imprisonment.

Sec. 7. Jurisdiction of Courts. — The district courts of the United States shall

have jurisdiction to entertain all actions and proceedings authoi-ized under this Act.

Sec. 8. If any provision of this Act, or the application thereof to any person or

circumstances, is held invalid, the remainder of the Act, and the application of

such provision to other persons and circumstances, shall not be affected thereby.

Sec. 9. The right to alter, amend, or repeal this Act, or any part thereof, is

hereby expressly reserved.
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ô -^D 1—
• *o c<j f* CO t^ i:© Tf» cq Tt* .—

I

- CO 00 '«** -^ W5 I CO 1 1

,-1 ^ ^ ^ca

C0^*'~''^Ot—O00O00"«9*00C0O5C0O3COTt<lO I
i—'COOJ

WS^OOOO-^'^CDcDOO"«J*OeqC^iOC^':D»OCO':D o>t--co

i-Ti-^cD Tjl" coco cq--H o CO t-^Tji'i-Tio' c4"*^ci"

Cq i-HN T-iT

. ,-_,^_'iOCOCOlOCO-^GOM'—<Tt4
- -co to t—O^CO -^CO CO CO "^^^^

5 cot^oT'-^o o" u:3 oio oi" »-h"c4"'^ ^^
-<*< (M CO Cq IC CD (M 1-^ 1-H -"^^ CO C<) i-H

I I I I I I

d t-— CD CO CD
CO CO GO CO CO

W5C^ COCO CO

75

I I I I I I

I I I J I I

I I I I I I

I I I I I I

I I I I I I

I I I I I I

I I r I I I

I I I I I I

C<l t^ 03 ^ ^o cq
coo CD OIC^ ^*

•^ COM «-" ^^ '

•S.S

as

3m "-S

ss IJS

;-ci2^^^z.

a o

o §

a«

3.2

3S.2.

HI e.2'
OiJ3 c3aj CD-13 £L B-i-s Q)

2;O Ph PL, PL, CL, Oh t> t3>

^1
CO 3
1^

• S -S5

'o'o 3 p
. « o 3 a

I o oS g

:ss

^^
_. 3

• 5 « •-

s s»S5 3
2S3S
3^ 3 a

O.OJ3
o

J3.S ''S S-^
pQESo-ifC&



76

1
1 -a |g

OS

S^

.a-c

tij fc- p.

^5 o
.S-2 .2

5 a ^- g M

5 2

"^

P.D. 9, Part I

O I I I I I I

5 GO CO I CC 05

CO lO I>- Ci kC OlM
CO CO 1—1 "^ 1—" CO CO^ Tt* 05 (M CD (M .—

<

tCO »«^ CO^ CO

I I I I I '^r^

oooi I
CO wDco en

00 '—I lO 05 C<1 OS t-

<

CD !>. CD CO r^ CO c^

O b- c^ o: t* 05 Tfi
^—I CO CD 00 -^ GO i-H

Oi b- l>- CS CO OS CD

c^ t- 1^ ^ c^ ^ t^
Ci CD CD O —i O ^H
r^ ^ oi o o_o_o_
cf-^ oTo CO o o
Ir^ -^ (M T-i CD --H -^ti

o I I I i I I I I I » I I r t I I I I I I I I I I I t I I

I I I I I I
en I I I I c^

I I I I I I ^ I I I I I I I I I

O|llil*cillllb-lllll|oo|ii|[||

i-tCOt^ I'M |C^Oi"<*< t"^ ICOO'^-'J^iM ICdtMlC^ icncooocDc^
TjH CD CO >—I T-iOOC^i !>. O '—

' O CO r- »—< CO 1-H CD O CO CO OO 05
C005"«f O NOi COCirf CD COCDi—l"<*t i—i-tJ^C^Tl*

ooii-H oo od csfi-T c<f coc^f-H

i-t iCoO

(M ^

r^ oo
-^ CO

I
1^ I (N CO I I I ;

C; CM C:^ CJ3 CO CO O !> 05 1—

I

(^ <iJ CfS CN CP
l''*<COO-^ lOl'TfiCOOOO-st*

^ e©

O I 1 I I I I 1 I i I I I I I I I I I I I

I I I I t I I I I I I t I I I t I I I I

11)11(11)1 05—
. I <f I

iji'* CD
I

JJ:^ 1 ) CD
i cot^ I

)*'-*!
I utt

t^-^fMOCDCO-^
I I

I'-JH i-^o-^ I'-HCOO^-HCnoO
«—1 t^003_ C<l CD "* »0 "^

'-^"'H"'-H CO r-icO

r^ GOOO(MOC^QS

(MC^CSOOOOOO-^
i—'lOt^ir^cqc^TrcD I

tP UD CO 'I*! Oi O
Cq COC^ OSM4 C) _
tC lO-^CD t-Tt-Tcooo

._ T-c^T-Hic )»oiooooa5i>-^ C) ITS 1—
» o C^ i-t Oi 1—

I
!--. 00 oo Tt< O

^ -<*1 CDC
<M t-H

CO ^CTO T-H 00 GO C^^^ r-T oTo CO ic CO
^Dirrii>^c<jcDOi*ccoc^iirri>.
:0 C^"" CO u5" tJh"o -^O OiO (M

»0 I b* Oi 1—
I
t-- »-i CD

"3 T-H (M (M CO CS| lO-^ <*< tM

.s

^J a a 1! o

. . . .i^sa-2g-a„j^g£g -g-^^

9 •'S^^.t! aagaooaoaaiag ',3S f^
c a g-o-cn'C'Ei-E-E-E'E'E'n'C'nS H.a^-a'3"^t2''eaOo3a:)(D©(ua3©a>(»aj<ua>iuQ3-5®^'^ast;'^"-
,£a33 aaaaaaaaaaaaa^iaS.t; a-^'s ^

:2W

a'S's



P.D. 9, Part I 77

I I i I I I I 1 I I I I I t^ I i I I I I I ) I I 1 I I I I I I I I I I I I I I I I I I 1 I I I I 1 I I o^

IIIIlllllllIIIIIW5llll)IIIIII!Il^lgIOi|l|IIIIII«5ll|fM|

1 I I I I I I I I I I I t I I I I I I I o I ro'^ 1 o I lO ] I I 1 I I I I I I I oo t>-o

I CO I C^ OS I Oi»C« O iC CO CO OO CO iC' Oi
T-1 CO li^ (M OO -^ * CO
uS i-To'c^foi" co"

I I

^CO I

W5 CO
-g^co(Neo^oo
3 en W3iO C^ i-H 05

INlllll^llllICOI CO
I CO(M I I

03 Ci

11)111 I I
oo

I I coir^co I ir- I I I I CO I I
Cq I ITS

I cooOioCO t-- Id r^oooo

CO QO oT wfco

t^005t-ilOCOOCO-<*<I>-0(M»0'^COl:^t^OO I

t^i—ifc.QOCVI"^05POOC^'^'^'^-^*005'-H'<SHO CD « "^»0 IC '^'"1.'-^ ^^0 " *

to oTcON i-TcfTp CD o
:;oi-<jicocqOcoio

iiot-^'-'coooco ii>.i>. i^*<05 locq—
( O oo O O CO Oi lO C<1 CO (M CO
lOcoooosQO cor- c^°^ "^^

tC-^" i-Tcq" -^o
'-HOOOOOC

csTcoco ^
-^ i-HiO

lOCOOSIOc^C^OOcO
c^'co cs'cq't^coo

I I I I I I i I I I I I I I I 1 I i I I I I I I I I 1 I I I I I I I I I I I I [ I I C<l

I t
I I I I I

) I I I i I I
I I I I I 1 I I I I I I I I I I I I I I C30 I I I I I I I t I >

I I
I I (^ I

llOlt^l II IllCfll I I I II(M|1) II I i lOSi lOO
I I

oo I I I CO I I I I I I

•^ust^ I I ! I ''j^ 00 wMc o (M I iic-HtM t 1 I owat^i-^ I

1—
I ^ ^cq CO

!M00|C^(M|CO^|lOI I

1—i'^»0'^t^C,^CO»Ot^d 1-H CO »—
* CO t^ CO

"^ cq(M-

! lO CO I t^-*tiO(N '-^
• CD M T-H C

sCii—iioOOiOkO^CO'—'C
5 f—t oo CO >*( Oi CO * CO Oi <—' t

I 1 ic iC* Tt<* Ir^ t^ I 1005 I
lO I I

CD t>- CO iO lO C" — o»co'^SSS3iocoGOco
> "5 OOC4 O CD

f—I -^ 03"^ oo c

5 oo O O oo cri ?

ujco^ T-H^ eoccTod c^^C-<a^o cocoqo-<ih"t-Ti-h

iC'^r-.'-H,—(iCOlOOcDt- ! (MQOiOCOcDCOCq 1 O'-Ht-'—IC
Cqi>.Or-CC|^!t<(MCDt^OO t--r-OOCqiOTt^OO --/s:^l-_r^a^
1—1 c^^^ <Mc<icoTrc>iooco t~*oo»oir3iciOTi<^
''^-^ —^—-"--"'*"*"ir3 "<^co CO '-TcQ odood-'-^

I I oooeo2;2£t:oocoi5c
3_t^T--^lO CO C^t^

H T-H CO r-H CO --< r-H

Ot—ICO I
ooilC(^^<fool-':)cocDco^lOcococDoooiTf*o^^w5co | c^cDi>.:Dcoci(M»oci-ijiji---'--j- i i v,^^^,..^— — •— ^^-^ — .^

^^»oo cooo*-ios»—lajc^aiai-—I'^c^cfioscD'—ir-,C)Oooo»oc^) coas«—icot— t--.i>-i—ic^ic^cooo o50wtiiocDo5oocq>o.—

i

051C<35 O 03 t'- !> CO -^ CO -"^J^ CD C^ lO CO O O -^ O: CSl O t^ !>• C<l Oi f^ O '—
' ^ oo -^ TjH OSt^iOOiOS CD CO rr •^'—

"
T—

I GO lO t^ cs

eJi-TcD Tji"-^i-Hcsr>-H r-^l--^r-7co<^f iftCTTco i>^co TjTc'^'co 05 cd-^ odc^co ^cq"co ws co os'-a^oTci" lo o O-^t
CO''—too Cq CO t- "^ "3 »0 '—

' CO « -^ CO CO i-< COCqiOCq -^ lO CO CO 00 csi - -' - -iCCO

SOCDcDcO'—'CDO

-icococ^OirsTrc^cD

fc.Sfelz;

2 M « ^ a? 3

M 52[X4 fl^ en

1(1, 03 eS

a §«
3 fe sill i i i-2m 1 12 g s^^-a^ ft.2



78

O ca t, rt

.a-a

"S p m
W bbS"

T)



P.D. 9, Part I 79

I I I I I I I I [ 1 I 1 I I I I I I I I I t ) I I I I I I I I I I

I cc I I I 1 1 O I I I I I I I I I

I I I I I I I I ^ I I I I I I

I I I I I I I I I I I I I

I O CD ^
rl ^ o

»0 OO Oi COTfi'-H —
***!^^ '^-'^'^. "1

00 O »0 OO Oi COTt*'
^

i 1
<:0'*

I
cot^eoocc*

l co <m o
CC(N CDCq -^ b-

^OOO I I 1

r-H 03 C^

CO I
t-t-iO

I
-H

1 1 O I I

cc CD CO -^ 1^2) CO

eq CO C»^ Cq S< CO (N O i-H O t^ GO 1^ OO ^ CD O Cq GO -rt* CD GO
I
^ IC CO CD CO CO lO Cq CO

iflOOOKM'—ij^i—iGOcoooOcoOt^Oii>-ooooO'—icDcDi>. oseoeoocDcqco-^co
>—

I
OO CO I>- i-H iO r-t -^ lO !>• -^C^ 1—

'
CD O t^ <M i—

'
'>^'—

'
*>• C^ ^"^"^°° *^ *^ '^'^'^

F-TccTwS" ra odci"cD irJeo oo '-^ go'^ coco coi-h ^i-hcoi-Tcdcdwj'cdcd03^^ 1-Hl—<^ T-H GOOD

I I I I I I t

! CO I I I

^11!) t^co I »C 1 OcC I I I I I cq I 1 I I I I

«1*iO 1 Oi^O I O^1—1 1^ Oi
ICDCD ICOOiNcO icDNO liOOSOt—

05lr--0i00 COCO'—< Oi-^OOO
CD i-H T-H CO CX)'--'CS| coco 1-1 i-H

OiCO t 2«? I ooooo^r*r* OS cc ii «-i?

r*Oco« o^icO CO '-H CO O "3 OO t-l 1

i—'OO****'—'COt— C^COiO<MOOT—llO I

--^ —1-^.—'-t^i—<COOiT—tCDO"—'C^
a(M CO CD COi-tC^ (M OO W3

-1-^C^'<**IC;^COCD'^0 fH*Cr— OOClOit^'<J*»COOCDOcOCDlCTt^iO-^(M-^CO | i—"OSCD'—i-^OO |

rj 1—
I W5 CO CO '—

' WS i-* O Oi OO CJ CO lO lO 1—
' CD CQ OO lO 05 t^ OS CO O Ol C^—. _ _ _ _ _ ^ lO *d C^ CO 'S' 05

f*WTt*iC^COCD^kr3C^'^tCr— OOOOit^'<J*»COOCDOcOCDiCTt^iO-<
3O»^'^r<»'~'OCiC000os'—'WSCOCO'—iirsi-HOOiOOCJCOiOlOi—'CDC
CD *0 1—

'
^ i-iC^t* OC^COGOCOC<|i—'C0C310'—'C<l>d>-CO»C'~'^00cOC

- tC CoH2c^ C^fi-H oOiC lO oTcO lO OCO i-h"cO rH t>r^05''-HCO C
*"eo '-tf* T-H y-^ CO T=I 1-1 i-f^ 1-ico

Tt* Ca CO -^ '

ld-lCQi-HCDlJr5-^C^TjH»-<OiC0C0-^OlC0i—1t-C^.^00i—iC^eO^'^COi-iI>.^#lOC^ lGO(Mw:iW3'^CO It^-OcDOi—iC^COCOQOcDCOOsCqt-~.i—icDeqoiC^I>-C5CDOi—it>*'^C<lCaDCDOCOCO OiT-Hi£3T-H,-Hqi
^t-^lO "^TJ^^GO »C_C000t^Ol>.C<IG0C00i'^01»COC^0i00l0*-"0iC^C<)I>-C0k0O3 .^—»-./-.rs3f-i-,r^

oc<i oTcQ -^ i-To io CD t-^oiocTco i-TrCoTca'ifs'o o oi'co'oi'io 05 W5 "^co coco"co cd".^-*, ._»,.^.« _^^^ .„ . ?=HO0'«**i-i'^coeo coocqcoaO^ OO 1—t -^ b- CD Tfi Tj* ^ c:. Ofl '—

'

1-1 CO »-i 1-1 lO »

C<1
t-i IOC

I I I I 1 I

I I I I I I

CO lO CO c«

I I I t I I

OOO -^lO

I lO CO COI>- Oi
^*i CO lOcO t^

CO t^os-* oo

"a eg eg,

OOhPhi

« C3 E
5:3 o

_ SJ^p^.S O tH t« I-' ? aJ.ii^ ^J

, Oh PL, CL, ei< ph PL, CL,s g^cPh c5 (i5

T3 E-

2 a)^-75T3 u g
3-|.'§ sail

.§J_ .fa

S S ^ _

'cS'S

01.
.s

SoS

cocccoajajcQcocQcoa!
13 »- »-^^.~---^--^'^^^^^r^ 3

CT-^ J S 03 £— .S^ g S H o «
CQ ~ g § gfe g

>~' S a ai oi m COT3

<<jpqpq«0



80

a
"S
el
o
O
»i5

cq

-Si

n
<

5|
o

TJ

d ^ 03 g rt

OS

^

!oS
lei I

wo

P.D. 9, Part I

I I I I I I I I I I I I I I

I I I I O I I CO I I I I I I I •*
I I rt

I I I I I I I

-O I I O I

O (M -^ O T-t t^ CO c

I I I cqco I

^H CO ^ I I
I I

I I

lOI"— IM(N-HO>T«|00COI l(M-H..Jfl|^ i-H »0 CD as -^ 00
1—1 1-^ CO -^ Oi Tji o 05 t^

"
-

1

QOCC lO

«i!t*»Oi-tOl^-^| icdiooost-^ I -^c^)
I
cocoes

I b^oai>-
C^ «—I OO iO ^ (MOO-^

CO CO CC O '—
' »0 OS Oi •—

' CO t^ »-l t- I
i-<Wt^<MOO

i—ICD<M 1—I CO 03 CD C^ CO Tjl f-H IC CD I O O C> CK)

^* ^-TfM" c<fo CO lo c^'cTo f-Tr-T

I <M CO I o I caoc^ "^

I I I I I I [ I I I I I I I

OOiC T-H

I [ I I I I I
^ I

I I I I I I I I I I I I I I I I CO
I I I I I I I I I I 1

I I
I I

<co I I 1 ooco I

QOS ' I * eocot* I

»o coco »000 CO »-< ,-(

^^QOCDI I I(N^t-cOI I lotO CO i—' 04 t-* t-i OS CD ^ I I ^co I
o

COOiO ICOOacDO I lOiCOCflO lO^
**<OOC1 1-10W3W3 (M O i-i ^H OiCO«»CDf—

t C^T-tC^cO COC^iOCO 1-H

(?flQOO W3 I t I COlO
iO<M CO CD CO i—

I

U3 OOO t^ lO
cow'osr

MOCOC^CqOCO 05»ftC^
<*< OiiOW O-^O OC005»ftC

-CN-—'«3 I OS OD C3 CO CO CO CVJ
M^^OlTt* 1—ICO ^* OO »-<»>. —"

I
t^C*^^-<W5 I OiOOOCOC
t-- «3 CO CO
oTCO <a*'io .„ . - „„

I CDC^J I co-^cocjoi
"MiO 0-^030«g
cx5"^" CO- o" 2

I t^ OS t^c^ ^

ooH^hS^hS^S^SS^iZ^lz;©



P.D. 9, Part I 81

CO ^

Tj< ^

OO ^

«o «

lo cq »o
i-c O

»1 3

as.

III III la III § -o^

il5=?i:go:s©g 8fa|a
2- ffi S-Sl =-3 as S'^ „§ -3

s s s s s ^ 5



82 P.D. 9, Part I

s
ts

Ci3

CO

s'fi 3

(B Si fl
a ta cS
a (Si
-! 3"3 3

«,-H

.S i3

:2§

i-< M t- «) (^ o_t»
^0 lO"O pi*" t-T f/J

00 "-I m ,-< CO t^ fs
00 oqooq(»
f^ cO(Kf.-rco

»H "-iiniMoofC
ts t^cO »OC0 PC

^00 CO t^ lo i^®

t> cn 00 po 00 r: ?2
«s to CO in (M 00 ^
o^' 00o -T co"

*"wT
00

I
OOO^CCOtN

vo I copocot-

mccvOTtfom
in c^i t~ o 00 CTi -H
O^ lO "^ >o o C<) 00

inco'iM'-^-^rovo
p/5 * ooco-*o
PS (NTfOiqpo
00 od^TfToo

I

O^ 03 00 « 00 05 -H
\o 00 lo t^ t> * o^
•*>-H tO^OOOOiPN
in o^ tjh"^ic-TtC
rt * COOOlOPC

ri Noo'O'^r^
f<5 eOrt^co

I

tS t- Tji © Tt< Tjl o
(S Oi IM t~ (N 03 Pfl

00 lO Tt< tN t-. -stl 0^

PO COrt.-i(N

s

b

5§
9J O

BUOc

• g • . .q

O g"

^
'So

I -go

3 ij w 3 mi-i

O « « og

S p. "
OK Z

lMO(N I (N<M©

"-Joc^T ^jcDin

I>(N Oi <N r^ CO vO
ro O O: CO r» (N C»
OOMOCftoboOPS
^'a-* intCcoo
iooo-*^^co«H

o o o ai oo ©
odt>."iOi-Hcooot>

"^lOOOOTttlNOO

OOOcDNOOn

O 00 00 Tjt t^ rt t>
t^tOCOiO^ t^^o
-itDoqooicoqc-
coor>oirai>(N<s^ 05 "-^ i-H (N •* t>

•-I 1-1 (N <M IC t- in
CO (M 00 >0 oi * P'5
ic o lo oo_ lo '^^ «-!

lo »o o 1-4^ CO 00 rT
IN * t^ 00 00 CO ©

Tt< Tj( 00 t~ CO O 00
CD t» CO t~ IM C PC
CO (N 02 O 1-M IN t>

eoofiNcOi-TTjro^
05t^t~ COOCD©
O_C0tI<_ iJItJH©

INC0U5 in

OJ CO (N CD * O (S
CO Tt( 00 CO lO IN \0
inoqco_(NOco_©
o6 d> 00 cici -if«

•^ <a .

e «
^ ^ 03

*• CO S
a s

5£

c 'I!!
i sc<
8 |o
a ^

S <" '^<

11^ go
M g t, gf-l

> "to ^ roZ
a

se ? °w

OO 1



P.D. 9, Part I 83.

a



84 P.D. 9, Part I

I
O
U
»f5

I'

I-

^

^̂

pq
O

S3
^3

fit)

.2 C
S o

<5^

fi

a.

o^-'fioooo'n o (M (N o» 00 1-

m

re 00 •* C^ Tl< CO-H
C0 03(NOt~t~^

I lO I I I »o©© OO ^CO
^- 7^,*^ tod TjJco
IN (NTf IOC5 05

™ r:* tS ?J 'N "^ ?^

!>* C<5 W5 "O 00 *m lOinOJTjH©

1 zl 1



P.D. 9, Part I 85

;3

1=1

o
o
»i5

^5

&Q

-<
^

<

C3 g 3

2 03

o o

<1

5gm

N I (N * T|i CO <* OCftOCOOMvC
»< 1-1 1^ a-- CD r>

D 00 tow
5C0(N»

00 OTfrfr-r-^cT

(»cDiqoO'H_Tp
oo"—<"o" c<f -H co't>

-* 00 (N Tj< (N O vO
(M IC 00 TO 00 "-I sO

C<3 CO O" 00~ 00 CD wT

Lf^ CD ^ 00 00 CD Ift

CO 'H TjH 00 Tj( CO »H
ro (N CD * O ^ t~ t^(NO .-hC^S>

co"tCt>

^t^i-i CCDCDin
Tf CO 00 ^ CO IN >n

rfcoodoocsgoo

s oooovCiMoo*
, ICO mici^cso

00 1^ lO s© tCco'oo

CO t^ O t^ CO ^9^
Tff ^" cd' s''—<"

cd'©r
C^ 05 -H rt rt O) OO

(N t^ O; CO 00 "-^ 00
(N CO U5 IC 1^ CS •> t^C^Oi^COOOw— *^ -" " - -» CO l> CO Tf CD O re

CtT CO CO c^nTO p^J"
Tf lo o lo t~- CO i>,

CD_CO(S(N

n "-!« (N

00 IN CD Tfi — CO <*5

n Ocorjocoo
"- IN 03 (SCO 00"^

rtooiNooj't^'* rooob-t^ioiNin
« CD t~. vC 00 * t^
^H 00 IN 00 J"- J^ ^
tHCO CO^H --^^CO ©
vO

I
CD*>COiN ^O

^N I *-H_^r<iOco *-•

»H CO -^ IT) CD .^ re
t>. —I 00 w 00 O 00
fC "O 00 (N CD_c; C^
^co't^-'cCcc co' fT
0<NlNO Or-i^H
PS iNf»3CD_CO<>0

CD00tI<
I i^t> t^

OCR O OOO^
00 CD lO rt T^ fO

C^"^"-*' Til'

-H fN. CO o 00 00 o

-^ * CO CO >-< •* "H

CO OCOt^ O lO-H

O en oi"t—" c^' cs"o
-H CDb»rt CDl>o

IN CD Olt^
cob-. t^CD

lOCO T-i

i-H (N 0000
i-;io rt 00

C3J cm' ^' ^'

t^C^l (NO

O WrtO^



86

^



P.D. 9, Part I 87

3
.B

o
O

OS

5-

n



88

to

TflM^ WiOO.
O^ 00 >-i (S (NiO O '-'

Tf^OOvC'NQO*'
ri' I '-''"tCofo'©'

00 I 00 I 0000<

OOvO
O I I I I ooo

P.D. 9, Part I

oco (Mm

-4-* >oooqooi>
o '-' —' (sf 'rf^tCfo

(Nmiot^t^^ -4

cfj rf _i -^ ro b- (»)

OOO^ *-( >—
' t^Oi

en O O ^^ •—
' 00

(N t^ o >©

O^ ^00

Ot"

f<5 rt Tj< 00 03 t^ fS
00 CO (M 00 oo_«o_»n

O COfCfN
moo * (N
c<3<ri aiQO
(NO *' t-^

Pi
o
o Oi^-^ CO CO to -^ c^ o_oo*

1^2

&3

(ur^
O

©ooo(^o©^ i-( TjH »o '-' C3 o in
©OOTj<QO(NaO©OOo(^OS-
(Noo_o_m'^Tt< >n

vO CO O ^Oi t-Tqo
Tj" lO^'-HCOrt

O^ O O t^ (M Oi C^
Ift (M CO t^ (N Oi nO
f«5 (3>_'* Tl" (3D O vO

r> -^j-fooooo
in I mjoOtq

I

1-1 00 oj --I !0 1^ r«
>-( * lo -( CTJ o in

•* t>r(NOo"-*co"or
t^ CO .-. c-"" -~ -t^CO.-. (MCOcO^

0>l> 00(N
.-(CO >n(0
l>(i (N«0



P.D. 9, Part I
89

o

CO

CO

CO

1-3

n
<

6-r

S - " 5

6 <^

oO

B>^

as

oS

<SOIMC-M(NO
in 00 "-< r< M^io Tf

fsJ"iO CD sO CO (N sO

SOCDlfi-*05t~

"ico 00 -H TO -* M
"C CD '-''oO •* <N oT^ t^ © c^lTOro
>0^ CD Tt< »OC5 t^

o' l>p<Jco"cD~

i
I

(NCSOOON
J

I (N'^'^-COvO

^ 1—t ,,^ 05^

"2 ^ " 00 '^ en 00~ ^H CO t> »0 (N c^

2; I

rowoJTOf.f^ ' -^ 00'"' Oi/3
00 COT)"'* a>

I

K CD -^ vS CO N rt

t^Oi 00 M OO '-H f»5

© I 0>OCD C^(S

V© TjH o ao en t^ t~
t^ CO «}< (N O CO ©s
""* cD©t>t>©

PC CD t^ O^ 00 1'- ©
©^ TO lO •H (N -^ O^
W>

I

TOint>.IM«

lo infCcqcD

'-t^ -4_ao-*c<i_»H

in lo^i-i m
I

• s

.o

SO

'to

1o

1-1 O (N 00 IN O 1-1

lOTjHcn i-i (Mt»

1-1O t^ Oi TO (N in
00 TO i-H 00 00 t~ Tjl

cO'^_oqoicno2_oo
CD <m" 00 1-H -^ to' •^
co-.j<o " .-^o>

1^ 1-1 lO 00 CO Tt^ -H
(N t^ Ol CD i^ -^ in
»*! G5 to iC t^TO ©
i-Tcd'oo cfi-i •<j<'^

i*05TO I •-;—iM
t-TO'^ ^com
(N !>. 0_ 0O_oo_»H

^•h^'cd" lOlO©

O 1-1 ^ <N '^ 00 PC
1—I lO CD CO 00 Tt^ ^^
t^ Oi CO »o Tt|^0 >o

(N CO co"to"i> -J in
i-iOi-i -H©
C<ll^CS c^

^ 1-1 m IN TO lO ©
lO OiOOOt^ lO©O O O CD iC IN 00

to"to"co" i-<"lNfC

SS

CI h^ ID mM

™^ § 3 S ops

5 * o a = og

Q) o CO n ^y

J-, 0) (>

5 O o

o

gBtf

> B ^

O I 1 I I INOOfS
O OOrt o
O CO sOsO

OO1-1 I OfC t~
t^ CO COO^ t^
cot- i^aoin

^"to" t-'-^in
locn CT.-100
1-l-H CvlOOvO

I I I 133-HPC

cDfCin
CO sOsO

i-t'-HtC
TOGO ''^

o I I I I
ininfj

o <Nt^©
o °1'^
10 ^^PCnO

s 3

gsi OJ

j.'o ""t: o 0)—so
ra n g m ti o<;"

las'" ri «-§3n—-Oinrrt^°JrtU

f5 o 01 a o SaJi-i

"tiiN OTO
i-< .-; C3 TO_

-si 1* 10 CD
»o 10 o

COt^ OlTO

*"iO

i-Too It "5 *

1000 TO1*
02 TO TOO

odt^

ca O t>.(N
lOira rJtCO

06 id Tji 1-1

lOCO --I

com <N(N
aico iqco
co-H cot-^

CO CO 'O "O

(OCD CO to"
!-.* 00

(N'"*) INTO
1-1 CO oqoo_

rJH t-' CO l>-'

00(N (N

as g

age
£ S o

-a '^•d
. g

si's:: «.

5 m t: £ d

^ a ^ 2 '-^

"
fe a « -

a? 0) CO ^ o
STS S * m



90 P.D. 9, Part I

o
O

s
-TS

s
OQ

a c D—
C3 ©-« 03

e?

&Q

&Q

SsO c3 5
*? E

OSS

«> «0 O_00 M -H_«

(NtOtO rt rt (MvO
OS lO CO c^ ^ »0 1-1

aorto^oiocDM
fs

I

IN a^io"co"rt'

(S iM o ffv (>a ,-1 -H

^ O 00 02 ^

O (N 00 I O; Ol O-
C<OOM tOCOO

OlOO (NINtN

00000^00 05^
IM * lO 'H i-i(M f<5

CO -I Tft^^CO O •^
co" Tht-" (N -H 5J<' (*r

o o c-i 00 >n CO OS
o 00 a> CD i-i 00 »* Tj<Q0t~cq_oaOs

otCtC t>(>o^
i-^Ttmo Tj"

r-ICO^ V

* 03 CO wH TT< lO 00 0> 1-1 O m -^ 05 »"
OS ^H ,—

I
OS ic -^ \0

sOO CD 00 1^ CO OS

M t- o> in CD '-< 00

sO CO Ol vO CO O OS

(N C2 --I o f^ 00 M
os 05 ci in lo o 00
«H (MeoO'^OO
OS 03 in csfr-."^

Cs 00 t^ f/5 CSl »0 00
P*5<NCD(S lOt^O
s^OO '^ sO (N 00 ^
in ^r^aoa^d
vo cc t>^ ,-iin
00 OOoOOOJ

I

W^ 05 '^ ,-1 00 05 lO
2; t^ t>(s Tt< CD Os
aOcD_io_os lo T|H_oo

rct> i-Trjo"CO •J'm cDsciO'-iin

"t CO i-i t> 05 CO m

ooocot-fs

e

s

. .o

so

So
aril

u dJ l* H fljLrf
iS 0513 fc § m2
o S 3 " ogi

3 oi O M ^ oS

lO (M 00 t-H lO CO "-I

t^ 00 lo >-lt*.oo_t^

iO'-Ht~o"odoo"od

O I I I I COM

O I I I I
•* 'tOs

O CD sOl'i
O OOOOM
o" oo»^

I I I
loinw

1 05 I I I t^sOW
Tf 00 r*5 '^
00 '^."^,"1

oo" ©"os'"*

lO O: •* O --I --I f)
CO * r-((N ,-1 CO 00

CDIMoOiO CO(N

^ t>^05 00_CS|_O_O^

*COOoi''H—res'
Tt< o •* --I ^ CO o

O I 1 I I t^tNOO 05 Os sO
O Oi O* f'S

O" •^"TffC

as •"

£ C3-S a
^ D a 5

la-
IH 4) >

^ ^
fl.9

o

&
• • M^

agsH

B m 0|/}
°gHa

5 o

3 O

1^:^13 »°^o

S"© 71 9 £ 3>Jo

0.2 g I 3 2a3«

MPHrtpHtcOSO

(M,-|
(NCO
•4d>

pco
CO 00

oooq "Oco
Tti^ coco'
lOlO t^

^ 05 iOt»
C^Jt- <N05
(NCsi * lo"^ 00

150,967 020,817 171,784 345,983 175,162 521,145 650,639



P.D. 9, Part I 91

O

S

S
&Q

&3

-«
^

n

1^

^ 13

— PQ

03 CC

^>^

"3 g 03

« CO —I
© -^ * t*o Tt< o -H CO * o

« rH^cT'-''©'
00 OOic 05 ^Or'S

(M lO t^ O lO lO fS
t^ T-i 00 lO lO O 00

IftO^WCD"^©^ OS t-i O iC O lO »C
\0 5D (M t> 00 CO fS !-» t^ lO 03 05 00 \0

^rt-io'TtcTco'tC

00 Oi^iOCDt>

<N t~ O * 1-1 lO M<

m 02 * to CO 05 m
OJ Tti <*< --i rl* lO ao
cocDOoqo_oo_rt
oT *"*" oi'rooo"in

i-H00-*(N00O_'*
rC lo im"o to" N." in

o i-H 1—
* 00 03 b» ^

rt lo ix> >o 00 lo©^ co_o ^io_in m
FN lo t^ >o CO CO p^

00 o 05 -^ CO in •*

COOCOOO(NO«
(^ t^ Tji ino CD »
rt t^02 00_1C Tjl T*

o in in 02 COCOAS
t^(No-Hint>(N CO 03 <N N .-1 1* 00
00 COtJIOCDM .-i<NtJ( S

00 in CO c^ 05 00 in C<l <N 1* O -* Tt< ©mina)©coi»oo oooooooco^t*
o»coci_oooooin
» <^^^a^''t^ln

© t^ t^ ^ t^ CO c^
o^in * (N in 00 fo
"S^t^ (N (N CD 00 V©

innI'o"(Nco"oo''oo
Om-i-h wooot*

* 0> 00 (S tH CD fS
t* 00 CD ^e CO (M Ttl

>o^ 00 »-^co X ©
W5 cOvocninoo
r; nlvo-Hoors

CO >-< Tt<^CO (> 1-1 f«3

Oi ^ O C^ 02 T-l ffv
Tj( (N t^ 'J' CO ,-1 m
in^ii^oorooc^

05 o^odo oT©
-* 05 CO rt T-i c<l rt
rt c
so
HCDOO 00

t~oqcDOoo«t»

a—

la h

H • • .0
03 hJ

a Oh

+j "^ (U +-' CC

? 03
"

Cl

£ * 1=1 2

99 Q.
O H

o
s*^

a®

j a, o oa
I.PH DO car.

<°gHw

30, hja M

os'^in



92 P.D. 9, Part I

.S
"3

o
O

40

'-^l

=9

X! a
a>>—

1

rt+S d

(^ S'^

t» C^ 10 1^ lO N t> OcDOm05(MTliO CD <*i If) "O '-I vO CO en 10 to (M 01 \0
vO^_,-H'^co_oo_vO

qoIoomioooi o>oco<n cofs« I cotNcoco

* o o o w

vO'^ Of*! !M io>n

T^ co^io^vo M o m
o CO t- o 00 C5 «>.

in >n_f<5 lo ^
^ CD-^iM'to"

C^-^ 00 (35 CD 10 00
CO "O 00 "O ro "O (s
'-H_00_Cft'H en—1_00

oco'co" iM"co"p»r

oooooococom
Tj< CO t~. (N 10 «^ C
lO 05 * O (N t^ t»
t)h"t^" (m" C33 iC to" in
TjH CO 00 03 * Tt< r<5

t^t^Ot>C0O«
iH oj a: i> Tf eg «)
^00O(S*^I>O -^ lO 05 * —I 10 ^
oC<f-*^i>fcD"(N -^co" oncotic" in
vo|cOvocaoor» 00001:^ ^•-iin
o^lc^ln'OO^N ^ —< 1-H

•^^OOOO-HCT)©^ "OiMl-MlMTj'ffl•--~ '— ^OTfiCOOcO —
MOO 000 00 CO ^
iOco''arco'o5co"infsi O <M ,iM CO 00 ^

in ''"o m CO 00 rt
rt (M«T-( (MOV
in'^'OmcooOrt cnoot^-n iMm

Ov* IS re CO C»D 00
00 "^ "^ M 00 lO ^
TtiO'()<_t^ lOOOtS
(^J(^^(5'lnl>^—('fs

"HI^JoJ vOCOdO

o o in t~ <M fs
in lON wo I

00 r? (3i in CO 00 rt
(Ni CD 00 r< CO 00 o
rt <^i.c»5 1^ 05 (M"*
(^<^ lo^ro •*"»«'

m »o 00 1^ ^

lO 00 CO -H (33 o W
-fl" t~ (M * 00 CO 0>
'-<_cn '^^N (N io_in

t-"-#N (M"(M''or
COO0(M -H

1> O t^ C0_ 03_ (M_ '*

10 oT -* rt*" o" 10 sT
CO 00 (M CO 'H ^ t.

. .0

•go
Sz
(uS

So
g (s" a
;£ 0) C 5;

« r1

V J-" QJL-
"«

fc: 3 "«

o to 22 oS

OH g ££

O

S £ SH
^ 3gZ

•^ (n Mr,

01 I I I
-( — -aO eq(Nt>

o_ —1_^ *
o" C^'lNcT
02 0^«5

O I I I Ot~t>W

C<0 I I OOUOsOve
(M QO-*<inTl<
-H tn 0V_O 00
^H COCO in ^

co_(N sO ro

I I I lOin-H

CO_W(S

3 O
C5 iJ
OQ M

g £ £ O J
«^_S • • eu

o-^ CJ S OJ X^ ii ^

(MIO t^Tf
000 COO)
<N t-' 00' -H

ot^ I I I —loefN -jco

* ^ rH O

OOt^ >0(N
t^ —

I

00_ O)

o 10 co' T«<

lOCO CO

I I I I I ooao sO coco -< -<

^H »-( »-* 10 10 (—10)

rt rt rtt.

1M<S©



P.D. 9, Part I

2-C

-N (N 05 -* CO * >0

1-1 I i-HOiO-^

to m --I to IM 00 «5
CO lO 05 o ^ o <s
Tj<_CO l^ 00_CD_'* fs

o" lo lo"
'-''"

«o" oo"t«r
050500 t^

O I I I I *T)i'<J"

93
ow i^co

^l>r<N'f»ro'co'lJo'

'S' 00 N in u5 o <v
in rt

f;; ^ o (N m
;o_in^ -^o^t^ *
1^ c4"o oT tJh" CO ^oOOt^OINcOfO

OO-^t^O^ COb-ol^ <M00

.-I ocoinf!

CO CO
I

ts©
2 I

wTfN

Nt^ 01-*

3



94 P.D. 9, Part I

13

.9

c
o
U

CO

o

g 03-n
n » *

^— <f

.S 03

-y O

fajz;

vO i-H t- \0 CO 05 fS
PC 05 (M t» i-H 00 O
'J' O T-l Tf rt >0 Tf

in IM IM (S * to T)<

fN CO 05 PC '-<_'t >«

PC>ni> (NtD oo's

"

(NOiN Tti-<IOPO
»H i-H O T)< (M CD sO

o Ooot^cDirT
i-( "-IpCOOCvl^
ffi CO ^H o cq o^

^ "^ pf5 CO CO iM

I
OOOO I ooooo

ICO cocOrt

f>j* to -H t^ 00 fS
vO 00 •* 00 05 t~ PC
T»l •-I CO O^ rH " in

03 (N —1 1^ T}l rt ©

>o lo o i-o lom

COO CO 00 CD * o^^ Oj CO CD lO <N o
Ci^io lo " 00 o m
^H lO t>. »-H t* Ol QO^ t, 00 '-' en O t,gt^cD —'in

Oc0C0 03'*C0 ©* X<N 03 00 00^

i> co" <-<"co"o" co"tC*ioo coco^

COcOO—it^i^fN

Oi <M ^^ 00 00 CD inO IC CD 00 05 00 tH
1-1 -( CO CO o©

O^ CO (N ff; iO Oi >fi 00 1—I 03 "^ IC O o^© '-io>coiO'^ OiMiMio cOye

rtO <-l —I i-H (M -<
PC r^ o •<»i CO t^ t^
l^-*IN»Hi-<_M©
^lo t* 00 '^(NifT
PC* l^ •* CD T-i ^
,5 00"^'-*-oo" I

rfO-^-^ci^cc

CO 00 C0 1-1 T(<

\eOcoOMO-*(s

* ^ 00 1^ r~ * •*
>0 JO CO CO •* 1-1 (S
C^CO O t^ i-H 03_©
oo" (n"o" lO oo" co"[C
00 »0"<^ T^ lOoO
OOCDIO Tt"

O CD^CO 00 b- in 11

*"-*oo" tCoo©

OOiOCO I CDCOt>
-looo cocove

cSaoo lousin

rt 1-iincOT

so-'

a> m o
1-1 (U >

"* fl^'
-S o o

tita

•75

o
o

£0

O CJ O td

O 1 I I I iMCSy© TfcD (NOOO C^fSvO -^oooco
° """-"l"^ 00 oi co'cNo cOvotN m^ 00

o-* oovo©
Oi-i COt^CN
Ot-" lO.NyO

XSlfifC
r-<rti*

OCOPC—l
OiO'l'-N

ooo"ocpc

coco coco
COiO t~<N
oi 1-1 O to*iO i-iOO

CO CO PCs©



P.D. 9, Part I 96

OS

'Sis

(P jj o3

o

o a

.as s

o

tN t^ * Cs 00 "5 "M
OMO lO 00 05 ^o O5_o vo 05_io>n

,H '-'_(N e<5 <o *
0^ O »/5 ^ 135

1

OOOOtOM'-H ^OO

O CD t^ f*^ ^'"1.^
o'(Noo"oo<n"'^"(SM i-nncD<N©

_ <0 t>«5CO(N
t*« t^ \0 Tt^ »—< -^

COS Ol'^O -^ ^
o 00 (N * (M t^ in
m oi_»o_i> o t-._fN

00— OiiMWira'* o I 1 lowfoc

»H t>. 00 "H 00 0> -<
vO lO "-H 00 05 t* sO
©vio »oooo^ c^

in cc''aoco''*'"tC
© o o o^ o©^
sO '^'^ — CO vO

(S cq ^''fT TfT !>"tC
nO CO 05 (S t^ OS o^
rt —_in •*.03,-«

t>(M >n -« <N CO 00

© IM 00 fS O <M •*
in

I

* 'Oio.-H vo

CD •* o t- 00 >nm
oq-*co-* >no_<N
-Hcd'odcDt-''-*'T)<'
t» Oi CD »0 <N 00 00

05 t~- CO_CO_CO_C^r<3

TjTcftTji'oo"'-''©"^

05 CO lO^'H CD_^00_tN

t~ 05 -< "-1 0»
-KM-* «5

CO lO —I — CD t- Tj<

t~ lO CO O CO CO 0^
CO * °° '^.^.'^.'*>
^" r-t lo" lO co" .-r ri<'

CO—"^o)rtTi<o
_. — <M r«

lO lOOO—* i-H ^
t~ r^ lO t» CO o >!»i

uOOOt^iOvO CD Oi CO (N CO CO O^
o^T-.cDin co'foo c>

'^"f-T'N-*
I

^oic^ ri

Oi_ 'H i— Tl<_ Ol^CO_t^
rl^*"CO 00 t^r lO co"^
t-i o^ o ca <N to m

00 i-H Ol IN •* CO fO
o 1-1 "-"n 00 CO 00O lO lO CO C-J t^ t^

05iO^''t~'c4'oi'^
1-1 --^ C<S O CO CO sO
-<_CO_t^_--i'-ilM-<J<

oi CO loo CO CO n—iTt'cO'H i-iin

C3 00_00 00

iifco"»4'(S

O I I I I CO'^1"

o I 1 I I *oin

I o I I I oooom

in I
I I ro CO ^ *

O I
I I I CO'*(S

O I
I I OTt<Tji00

O O Oi O^ f^
o C3 io_m PC

lO T-^r-TtC'*

O I I I I NMt*

OS-* -HOO
COO> r-^Oi

COIN IN'*

t^CO CD—

I

* lO • cocj)
coos
0(N
CDiO

CD-I 00-** cn O oo_

odd iNO
lOcO i-iOO

CO—

I

—i<N
coo looq
CO lO »!< IN
lOTf —100

lOiO —105

£"0

• g • • -O
§ J

i • -1°

• bD • • «!&

•a "Eo

3 "SO 0, S og

u)^ (B a C
0.0. !-)» S



96 P.D. 9, Part I

a
o
O

I

I

&5

a
o
w

II

a

03 c3

II

"2 la's

»> lo* >e 00 * o
"5 Tfi 02 fj CO t^ 00
OcOCOnOOCD (S

•<t CD N."(Strove

i^ t>.* w "-I * *
>0 t^ CO (N CD Oi^Tj^^

l> t>^io 00 'O CO^
t^ oooot^^fs« co_i-( '-<_co_

O (N (N 0> 05 00 T)i

in <* o rt CO io_T(i

TjTCD i-T vo co"02 i-T

in CO 00 00 CO i-H i>

«DCOO>0500©>

00^ IM 05 O 03 WJ
•tJH T-H CD '-^ <N CO f^
t>. "0 cq CO CO 10 1»

oi" "5 -i^"^ co"o fS

#•^1 CO CD e^'-' (MsO CDf<5COCD

(S CO \0 t- CO WJ
"* (M T-H M •-I »0 sO
11

I "-HiicnOO

<e 00 * tN * —I ws
Tj< •* 05 in rt t^ (s

e^ os^t-Tcon©
t>i t~-N(MCOTj<

nO t^ CO "rt 05 O M
vO CD CO t> CO i-< (N
©^ •* * 00 IN "-I t*5

O^ 0-<Tj( u3t)<

t^ ^ i-H CO CD c<i C^
T}< 00cO<O"*'H "^
ojt>_ oo_ in to (M_ ^o
*" t>" -*"O l> 00~W
-lOcO'" -

tIMCO
(MOcO'*<NCOO
e©

(N03_<NOOON
c>'lOcD'nl^l^^o^^
CO ^ t* "i

>-i (N Tji CO 0_CO ©
^ 00 (N 02 cd" IC tC
CO«OCO 050(S
O:-*-* Tjiino^

(NO(MOCOCOve 05 O CO * 05 CO >oo CO t>. sO c^ 00 00 ^ (N CO CD >-i 00m
(S t~ •*(>-* ^_(N 00 (NO 00 00 CD PO

•*
I
CO in >*< o PC T-iooo -^tm^

t^ lt^aOCDiO(N (N<-l-* w
Til tjh'pJ^-co'.h ^

t> aj_t^_© IN (N ^
O Co"^~«r IN 10"oT
N© cot^coom
00 oo^cs ocoin
in inrJ'<N'*»J

OCDCDO^'-imO IN IN O •* Tt< 00
05_ CD_ iq in ffi •* ©
*" co" 00" ei in 00"©* * 00 CO •-I •* rfi

fc-S

09



P.D. 9, Part I 97

J3

.s

o
o

^ 03

" 'S

MOO

*>^oc-t»to>a
\© CD CO ^ Ol Ol vO ooooocot^co^

O >0 U5 * ic 03 vO O I I I I IClfilO

C^ 03 © »o »o IC

1ft ^ !D 5^ CO <N sC
00 lO CO © CC t- M)
00 IN '-<_vO CC <N .1

ao in '^00 oJ^ s>

— cx) CO ^ -- lO (s
vOiCC©CCtOsO

rtco'odinodcoifi
l-N ^H 05 ^ Ol ^ »^
tN I CDC^ o: Oi fs

i>r ro" t^"© Oi" o;"tC
tN * N i-H lo (o in

© I

OcToo'oi'-H

PC 00 (N 00 CD -* CO© '-iC^_1' 05_-*< t*

1/5 CO 1-1 O ^ IC
^ ai ^ o »o^

00 05_t~ (N (M lO (S
*" lOo co" in 00 pf

COt^O'HO—lay* * Ol * CO t- ii
1>;^CO_0_CO CD_Oi rt
coodc<ft>odin^

CO CO O! •* ^. -J 00
(M 00 o CO 00 ic in
T)<_iraooiM_co vo

^^ f^ *4i ro *v^ ^^

CO co_o_iN * r^ JJj

o CO *"oT b-" co"iCi^or~ot~oo£
(Nini--_cqcooOao
cD-*o _r
^(NCO S

05 ^ O 00 "C CO i>,
»^ t^ IN -^ lO o -^
»oO l^t^ i^»o ©
COINOO * io«
-IINCO 2

I I
iCTli«(N

O I
I I I OOvO

I
•*

I I
I c^fsm

iNt~
(NOS

03 IN *' --i

(NTti
OJCD
OJCO

oocq * "O
coco ooco

1 iNcoiri»^



P.D. 9, Part I

.S'+3
a
o
O

CO

CO

n

C« M C

O ^ >H

C] c3 t-|

J-ffl
1—1 05 .

§3 g
— a I) c«

a p.



P.D. 9, Part I

3SS

0> 00 .^ M (N * t>,
»iNOMtooor^
00 (N cot-. !>•*•-

(N O (N to CO O; fi
IM * CD CO (N "O ©
iqoininiNt^oo
in co"oo" im" lo r-'

©

OS'* moo
O3 9<ao



100 P.D. 9, Part I

.S

C
c
O

CO

^3

&2

-<
=?

1^

11-
2>^

^ 2;s

3 to 3

S 5 g
oj !h a
-an o
« o

« IN 00 \0 -H t^ 0>
00 05 00 w 'I" t^ 00
00 "O <N ^o.'* '^
t>

I
t--"i«oo"co'>o

t, t,(NCD_00_»H

-" O '-' CC 00 "^ *"
(S Oa CO p; S >0 tN
(*5CO_OV_(sg00_O^

^H *^ t^ CO ^ ^

00 * iM N CO s 5;

O^CO_U3 O^ CO "5 -H

in lo" i-H (»{ 00 IN »>

k/^ lO (S '-I ^.

f« 00 lo o^ in "* £
t^o 00 * CO ^ £
"2 CO 00 00 o i^.*^

r-- O—iC'IOiNO^
t- "-I 00 1^ t- ^ fO

(31 i-H rt i-i rt CM Ov

00 50 in^ •^ -^ f-i

oi^oa 05 CO CO -o

O -^ '^ 'M O 00 f<5O CO » l^ O t> 00O CD CO CD <N 00 t>

00 * CM t^ 00 lo -c

(S Tt< CO -< 00 o> E"ot,|>t><Ng5t;
(S CO lo r~ CO o.'*
00 OO'fCO"^"'^

t*l>t^<NOit^ OOCM^^ ^^ ^H o^
lOOOCO I t~I> vO

05C0C0 oo»n

O>O^00t-(N " "
rt TjH CO r-l rt in

ifi Tt< o: in CO <M t^
o 92 00 w5 OS * •*
t> O t- t^ CO '^.'^

vO 05 >0 j^c^Oi^D
ro 'OOJt^CM'*^

fs * 00 Tt oi CO mm 1—
< CO t^ CM o ^o« O0_IN X 05 00 ''^

l> "?" '^ <fco" •-'''«

ts f-oOO-^t^

(S CM'^rt CM '

* co'
O" '^''

cd" OO"fM

CD O C0 05 ^ O sO
t^ 05 CO Tt< O lO ^^
.-1 Ol '^_0D_l--_iO_\O

octTo'cm'o'cono
CO lO 03 'H 1-. CM o
CMco "O m

t~ "-I 00 00 CM O (N O CO CO Tjl -^ 00 in
fs <:5 i-H (N 00 ^ CT> o CO CO 00 LO CO c-
O^ CD_CD_t> ^ 0>_(N

-----
^cM'i>."a5 05"i>"o
fM CMforocO^ •^lOOS'O CD(Nm lOxt^co^H ^HiocD NO

I I I ininm

I 000--
OCOtNrt
o_co_fo 00

CM''io'(sfod

o I I I I 02a>rcio lomoo '^.'^'*

o" oo"oo~<

I a> I I I
t-i^^

I I r'oof^

coS*^

o I I 1 I ooaoc>

o ^^^in
o ocTso

I I f I OcDtCOn



P.D. 9, Part I 101

3
.s
'•+3

o
u

^3

^

'Si

^

n<

§2

0) 3 O

^5

oioiot-iCOOifi
»iN t^ OO t^ lO CO ^
>* a; co_tN "o c«3 a'__

fc CO f#5 *^ oj in
r<5 CO (N (N * rt

m 05 * 00 «c •* ©
•* OiOos^ .-I ^
ro ^^ "^ \0 ^^ ^ oO O fvj CN -^ if^^ * t^ o c^_^

'* IM !>•_© too ©
aO'-i'cnp^co'oiyr

© t~ t^ 1/5 '-' CO »«
t> lO CN ^ t^ --^ ^^
t» lO OD© t- 00 If,

00 00q.(NcDi-(
re CO ©OOoOic

incooOincooo©
•1 00 03 © t^ t^ (NM 0_CO_r) o:_'—_(N

t> rH OO"f^ Tf' OO'

©

©^ c; o ~ ^ ^

C^CO lO (s^ t> o IC

©cics'sTtCoo'ifi

^ "^^lO CO 05 '^

n co'^i-Tm

t-* ^ I—< ^ Oi CO 00
CO t^ --^ CO t>. '-' ©^

(N CDd (N --H -^ IC

01>t^tOCD(Nm
Ti< CO r^ CD CD CO T)<

CO'-H'*00t-h 0-*

CD CD (N CO O CO Ov
t^ C3 1* t^ o t^ ©^
co_io_(N OS t-_co_in

lO t^co T-H t^oTfo

0'*_^_^ cot- 00
oo" (N O Tl<" t>-'—i"

00

o" -<'H c<f o" co"oT" -^ ^ ,-H (N CO 00

05 CvJ_C<l_K^ lO^ C

00 *<McoCOCOOv

;* 00 CO PC CD o o 00 1^ "J rt lo t- 1^
3 IN CD (M O Cd vO
;* 00 CO PC CD o o
t^-^^^lN © to lO PO

00 IN '-<"(N od'o ©r
00 CBoO'^COP'J
PC CO_^PO i-H lO ^H

31 --( CO © O O f<5

o^iN i> in IN t~ ©

o ^ r^ t- 10 IN o^
00 1^ '2'^ lot-t^
00 O 00 --H O i-HsO

oo'oo't^ co"i>m''<j<'
CD IN 2 -- -CDIN2 --loo

t^ 00 10 OS O Oi sO
t^OOOOOOOCDrt
<N --iCO^iO 1> C0_O_^

o ^'' •*" 10" in' o" TjT

Ot^r- (N CO Tt<

3^^ e

. .0
•J

so
is
£0
"So

"SS2

m csi>

) OfSW

) H Z

s a "
S ii m -"^

[> o 5^

m S £e S-S
<U CO v
I-, (U >

=3 d 5J

m O O

^^

o
. . i»nJ

ID

gs5

ft
M2;

2 & SH
(u o OH

I t- I I ooom«O OtMO—

1

(N o_r-©a>^
co" don^^
OS O -^ sO ^
•-H 00 1-1 ^ U5

o coin 00
o 01" in in

I t~ I I oot>in
^^ o c J vo ^o ^ t^m

o'co'vo^Ocd«^
^TSSJ

t- in OS

cd'oo©'

Qoaon"

000 I I I co-Hoo

t~co



102 P.D. 9, Part I

.s

PI
oO

s

s^

?i5

o

.^i

^

n

s s

pa

3 IB.S

3^&

Ot3 (B

a S a

^J3

§^

^ g g

00 inM Ov t^ CD (S

»H lO CO TC lO 05 WJ
00 * CM \o cq 00 vo
roO'^inooMO^
vc IN 00e in"CO TjT

«5 "5 O CO CD 05 »H
lO >-i t^ O cn ro t»

t)( ,-(ic * CO r~ 00

r^CO^OCCOIMyO O5CrjCM(N03^»H
'OtvCDOc*)

(S (Nrt^<N
I

t> CO O >* >0 rH O^
tN O 00 Tf c * fO
ooooo©T-i(N>a

m (M t^ (M .-H CO t<5
05 CQ CM CM 03 --< »H
CO 00 C<l 00 '^ O (S

« JJOOCDTffBO
( CMt1<,-iCO«5

J CDpicM-*rt

00 '-' t m (M i>o©
I
o-Hco-*\e

sO I CO_©00 00t»

»n invot^'co'iH
fO comcooi'*

ts rt 00 r<J CD Oi ^

rf c<rpoco''cD>«M IN .-i"-l

I I I I I I I

1'OOiNO^t-CO'S'
t» '-' en «> t-'ioyo
»H ^r*cocD'>»i

>e co"foco*co
I

w* U5 "N Tf "O©
t^ COO "* CO t> fO
»H t- 02 t^ CM_0:_C>'

o^ oitCco'coin
1-1 rtoo-^cooo

5§

B . . .o

s • . °»o
o ^

^ 'So

O l» " Om

no O. Sox g
l-l» ^

JCM'* "-If*!

O |> ts. i-H CM CO ^
CD t>. CO CM O IN 1-1

^.•C CM IN T)<^tO_>e

OS CO CM '-I CO "^ 00

t>-_CD Ttl O CO_CO_t>

coco"o"'-<"iNco">a

oqo I
-^ *\e

1—
I o ""I ^ "^ ^

Ococo "OiOt*.

t~ lO CM CM 0» CM ©
CO CM CO OS t* ^_^
CO'p-rrtT'-r iM'rt

*-* Cq CO ^ CM t^ sO
CO lOOO CD ^ t^©
<» lO CO N._o:_cO t^
co" i-T lo' "o" "o" i::;" fo
OS CO cq CM r- O (s*OinCM corM^ - - ^

U5 CO OO t~ CO CO >o
05 CO lO t^ CO rt T(l

00 CO »0 CM CM^tC ©
TjTio'ot^'co'o©

^ a) .

g d
g c3

"



P.D. 9, Part I

»v t- IN a- 1^ 05 ^ (N IM Tj< IM (N * O^

HiNm'-ir-i

t-l^-<



104 P.D. 9, Part I



P.D. 9, Part I 105

^ o

5^;

"Sxi

IS o3 13

•B, to'S
t-.t: OS

•5>^

B »
tH X <^
0) C Fm

"E 3 •

o »cc

w-^gffl

St^

a

O 2 0) C3

O^ in * M O f> ff> CO M CO >o a: -* (S
O CO r^ O^ (M T-H p^ CD CO (M CO CO CO ^
0^00_t-fCCD_O_(N

•o ^" '-<'oT tjh' TjT (»{

rf rf in 0_iO_rt

irT lOrfcoio
I

vC rH —< -H 00 05 (S

NOOi com ocDc

f<5 IM lO es OS CO c<5

00 OO^COOO I

OOOOOO-CBOOO
po o CO -« CD 00 mO N <N_in C«5 OOf!

vOiM''oO~rf<'t~ -^ »0
tN t^ sO T-H 00 ^
tN t-moin-N
00 oo'^fM^'oo"

in (M oo^-* -H ^.*
o^ oo' t-- t-T T-T 00 o
^H lo i> ff^ 00 1^ o
t> l~-_0> Oi 05 (S

in in<siM"ic 1

o^ r-< 00 ts 00 in tN

(>fr~"m"<NCo"ino'

in mtrjiMCD

>o o CO in t* c<i >o©COt>«^lMrt
vo —'.*'* 05 co_ao

tC os"oo'oT cvf (n'wT
o^<^^cDo^-

(N ^cooom
oOTf^'oo"

I

in iOp*5C<i CO

£2

5S

CD C?i lO ID lO O -^

Oi '-' OI>C0^O©^
co"oT co" cn CD co" vO^ Tfi CO IM --I T}< »H

OSOOtXMOi'H^
CD * --I O <M CO 00

<N C0_lO_<N 00 0_'*
lo" in"i> oo' b." co~ rt
CD 00 Tf C^ CO CD 00

o_>oco_m t^ t-_00

cq''odoio'Ti<"o''orOO —'(Ni-^ vO
O 05 ©00

COlOOO --Hrt t>

*ooiN'-'-* int^
lO 00 •* —

I 05 O fl

^ ^ Oi«5t^ TjH ^

a



106 P.D. 9, Part I

o
O

CO

"a.

I

^

^

IE

73 C

OS

fl 2 S
<* 9 £

OOOOtCINTjicoO t^ii5<NiO-*OiW>
Ifi ^ t^ 00 "3 CO \0
i> e^ 03 OS d5 00 00

*Oi0 0300ilO
lOO >0 OS (N ^ M

rt rtrtint^io lo CO >-< cq --I CO t^
O^ W «i O CO * (N l^

~
1*5 ro"(s'(N'*

I

^

IC 00 1^ •-< iC to -H lO (M t~ lO lOO t»
r«-*t^ooot~ Tt< o5 CO .-I * (c t~

J T-H CC ITJ (M 00 ©

»-i lo CD e> r- T)< Qo
OO-^COOTt* ic-l

"H * t^ a CO "-I >om >-< CO «i Tj< o ro
f<5 lO 00_© lO CD P^

00 I t^'ycoTiorf

(> oO"!j<OiOva

00 OCpo-* 00 '

* 1> t^ \0 -H t~ ©

cqooo^oort
co'-h'im''co''

I

<oo>n©iNin

iO(N.-^C0«

t> Tj< (N O CO * '

1-1 '-'^fS O (M 1-1

•E

^g -p

B^

a oU M

. .o

SO
is

So
^ -go

' § 3 2 oci

,« K"sg
I O m m on
1 0! £ Q
! IS P. c:ox 5

coococot^o vO
coTt<r~i>t^ iO(sN 00_O lO C0_O3 «
co" o"^' i-T CO** cT^lO^ T^ CD1> CO

05 COM o_a! 02 <N
03" ic lo"o"cfofriO 03 O CO "-H Tf NO

Tt<COO I t^l>f<5
>O(M00 ^ ^\0

coc» >0—( lOt^OO

iOtJ^ i0 03 >0

COtDiM-* i0 05«
roooooococo^
t>^ 10 CO_ 10 (O rt_ (S
'Jh' C0~m" <m"iH * •<*

(NQOO (MIMOO

COIN ©*

-H(M5

IS.

o

a)0

tOt^rt



P.D. 9, Part I 107

O

C3S

CC

a
1-3

n

111

PI
a

d 2
> S^

§ S =^

3 01

Cm oj

P^

^:OiOMt^>0© CO C<J 00 Ol 1-1 O 00© Tf ic >0 ^O (N PC 05 '-' O ^ CD C^ 00
l>tN.-(_O5 00

© o'o^^c^f'-i'oo tH ro oo" •*" (N t^-"o

O^O'OlftOiO© IM iC t^ 0> O 05 00
in IN 00 1» <M o: o^
00M "l©^"* *^
(N'-i'* mOcDOO
(S iM©oooon5

tN MO (S <N •* *
(NO W-hMtJI rt

lO ^H CO T-* 00 Gi o
00 oo_ co_oo_oo_ co_o^
oTo'o'o'o'o'er

r-i — cq CO CD <N ©

I
-H

I
I .-H-Hp^in

Ti*-* 00(N
TjH ^_ CO 00

.-'O 00 1>
Tt*-* 00

•COS 005

t-IlO OOO

Tfl 00 <M "* "-I "3 «5© >-! fs ::i
* f<5m toooooorc

in i-'^pico"'^
I

1 lOlfirt



108 P.D. 9, Part I

T3

(=1

d
O

I

>--i

Co

Pi.

f/2

CO

O
CO

I
o

n
<

"3 «

O O

0) g

o S ^

^1

S

% c.S

O 3

rt M <}< 9> 05 00 <* (NOOO I I

©t^t>.wjo_po_m 00U5CO
n m'ooo'oo'tiI' ^ --H

00 -H Ol CO "* l> (N
OOOOOcOO lOfO
CD o:_io oq^rt o m
o in' CO in in ^"(s
OqcOiO (MCOtN

oo_o ro oo_oqi> (N

O Co' Co" CO lO C^" rt
t^ r-i oo CD <M en c^^©^^-itM 00

im'cd'oo" tC

-< cc 00 in -- CO (s* CO O ©^ 00 t^ PC

^ c<r C5 in lo ^ ts

t^Ot^»^lMC0O
00 -H o se <N 00 00
•*Tt< oo_(NOiT)i_in

^Co't>!>COo"(N
p»l CO O rl< 00 CO roo os>co^—i

I

fo" CO ^CO CO '

in rt CO o CO co_o
0^ (N ^-^ *-r (N CO sO
-• * t>. Tfi cq CO 00
t^

I

COt>.COO_fO

^ Tt* to C^ CO ic o
00 i-H t^ m o CD s^
C^TiicoMcDoo^

in" lO^incDin
i» oort-* conn c^(N'-'coo^

"91 CO (N o t~ t~ in
t> 00 CD t> t^ ^ -<
00<N -<_00'-<_O_'H

in co" <n"©T oo" oo" 'aT

(S IM m (N * t^ tN

iniOO»*iMCOtN (N'*CDiOt^lNTj<

COrO»H



P.D. 9, Part I

•3"S

o >o lO in (N 00 1»
m o io_fjio o_ tc

10 (N 00 10 <N 00 <

1 10 I I I
iO«

N rf' *' eg

109

a

00 ^5 ^^ f^ ^O 00 tN 00 X CD CN C^ iO ^^
rt i-H TO O^* CO ©
IC^ O O^ O^ Oi ©
©<N (>JO^>ClCf»5
in 10 o 00 "^ ©
r<5 CO©-^ iO(S

-h' -T^'io-T
I

rororotN'-icoo

(M M to t- M i-^ m

1 loino^



no P.D. 9, Part I

^
g

e
!:b

.<
^

n

m 03 2 CI

i^ c o t^



P.D. 9, Part I

Uz

ff> U5 W»l< <N CO « —
I CT.O r« 05 «o >*

c> »o -^ *^ 1-H cs» w t^ to CO r^ -^ CN <~

rJccodo'cO'^in
n I

iM'^rocoo

O t* 00 »0 05 »0 f*5

i:DiM'odo5'o'o''oo
>-i lO CC IN "-H <*< (N

°5.1^"?, CD (N
'-^ (N in >o to »o

111

OQ

c3 a

9 °
So

re CD O ic "^^^Oi 00

TfT (m"t^ t/Ji> o PC

c^ Oi ^ too
I

(S iN^i-Tcf '

IM CD 00 05 CD »0 PC O I I I COCOom (NM 0? i-H

OOOINCJIMOO
(N lO_l> <N 00 '-<_»n

CC? (N OO" (N CO oToT
-^ 05 O 1-1 "-I <N r*

T T

00 'i;

t^oo

13

.s'+3
a
o
U

PC Ci CO ov ^^^^^
t>ro" 00 00 ^" C3 in

PC ^tNt^^"^^

(N "^-i C^
I

t^Ot-pct-OPC
00(NO^iMt»O
00 CD "^^OO "O CO_00

in co'-TtD'^'Tf
Ov C-. ^ 00 CC PCm lO^iNcc

I

CO (N lO 02 ic -^ ^
t^ —1 00 00 03 00 o
t--CDCCO_iOCDt~
m" CO CO 05 co' c<fo
<N T-H * 00 1^ CO 00

rHCO"-* ^

CD CO C3_ *_-< CD PC
lO lOO 00 *"in" 00
05<N(N —

o

O I I I 1 ,-^e^t^O COPCOO COvOOO

lO'* ooco
00O 03

(^00 CTi(^
00 o coco

t>.' 00 "*' 00

"* CO '^ vO N 00 tN« 05 <N 55 CO CO 't
ts (N "^^m CO 00 ^
!>'^ to'

f/5'
T}<' t^' rt"

yO
I

CDovOOlPC
O^ I C3_t, Tt<_.-<_fS

rco'ivT
I'PC'

00 05 00 00 lO •* PC

I IO>Tt<t>Tfl -^CD 00
Tfoq IN CO
*' 00 CD oJ

&3
00 CD * t» 03 CD 00

PCOCOsOt^COO
in lOOaTioicin
<*l •Ooo'^^
in lo ?J (N 10
6^

o t^ CO Tt< ^ CO ©
cD"odicco"ioodt»

-Hoq qco
Co' CD "-^ -<

00 w 05 ^ o o om c:> •* t~ 05 CO (Nm t^ CO 00 oo_r»_'»'

O Tf' rH tCt-" 10 T)!^

PC -^SsCDCOfN
PC C0t»COi*-H

O 10 10 CD 1-^ t^ t^

CDi-TjOlNcOodo^
t^-* ^00 00(N

t^03
05 0J

rfCO
oco
0006

<yi

»• Tt< t- PC in 00 e> CO 05 in 00 CO Tf •-(

J 00 --H PC * t^ PC
e^in co_fs o IN o
in-HTjn'a^rtOrjI'

* oo_co_t- in co_o
00 r-" co" 10"o CO©
in l-^IV ^H T-HS^

1 coco



112 P.D. 9, Part I

&2

o

=9

1:3



P.D. 9, Part I 113

figs

t3

CO"-

C3 S

53 >1 g

f<5 N lO O 00 00 t> t^-HOOt-Ot^'
m 05 00 (M -H COm
•*(D>-<_oqioccao

f.J IN .-H(N

yOMeot%iONC>
NO CO CO ©^ »0 lO *-<

f/5 CD t^ O O^^
(sTcJorcroo' I

ON r-Ht^o^aioo '

(S
I

IN vOlOlM

PO CO 05 sO 05 to ^
^10 05000 050
00 -^ (M "^ IN CO 0^^

o ofco irT^ rH ^
O OO 0500
<N IN 11 05 '^^-H

(.^ IN»H <N

CDfNvC



114 P.D. 9, Part I

1=1

-S

a
o

g

s
&Q

CO

t^OQ

t)^

s

ts <0 i-H 00 lO «0 N^ CO o©^ »doo^
>n oi co«N ci (M_oo

i^in oi WD tC

t>t^ CO © i>- 00m

CD (Tj 05_t~ '-'_oqo
05(N-H aocctn

tN oi 00M o o)m to ;D CO "O •* O w)

fC I 00>O'*P.(N

in ^ * o '-<'-' t*5

OCO'^IN'M^O« (N .-H rt ®_l> Tt<

-fl
I

^Koo'*i>O I COfSlMiO

CO -a* t» (Mw as ao
05 '-J O C<1 OS lO 'S"

03_C0_C0_I> CO 0_(S

»- «> IM Tt" * 00 -^
-H 03 C^ ^ 00 IM ».
o^cD c<t_in t--_co_oo "*^.'*.'^.<3l®

*

(NCOCO©>OU3^
©OsOvOCOOiOO
00 1^ o_»e co_o>_o>

rfi l>."cD o^O OS f^

»- <!< CO vO 00* iH
—I i-H CO vo '^ 00 >n
t> IN OS ^"* O^
© I-H ,-r rt co" >o f«r
00 »0 CO (N 00 O t^
rt iM in oo_-*_rt

It TjTtCOTH
I

4%

"< b- Tf (S (N "*< ©
fi 00 Tji ^ '-I in o^
in lo oi o^ t~-_cD_(S

© ^ in 1^ r* OS oo "-I Tj< m t^ IN rt

l> ' |>"f«5IN lOrt

o^t- IN m* o t^
©iNodvOiOCOTf

CO rt t> OS ^ "-I yO
oscomo-* "OS"

CO "-I t~ IN (N •* M
00 1- in o CO "-1 1"
oo_os oo_iN IN inw
eo"—("ooiNcoowr
t^>ONi>>niN©
co^iNcq--* 1^^
^TftiS in

CO CO O lO -H t- fN

lOO in CO CO IN f!
CO 00-* locoosm
t^ t* in o T-i t-H fo^

iNO'co'i-T'^lOOO
lOrt OOJ —icOfS
-HCQco n

.8



P.D. 9, Part I 115

13

o
U

i

s

CO

o

o

=9

O) ^ tS

5:

0} a.

-« ^ CI

E S =«

o) IS ^

C3 a>
o u

t» rf 00 m •* oi o>

^H (N ^ t% t>. lO OS
00 oo'^cqt-

iM in t- in CO 00 o^
CO in T-i 00 cc ^^ o^

OOO'^'-iOloO

o in >n PS m t- M o oj 05 co >n oo -h
\0M05O00 00O
00T)<_<N-Hm_-* ao

fO'-<">n<siM''Tf"o

* CD O in CD -H OS

<1<COOO r-i(NvO

^ M t^ « Tf iM >n (N oj * eo in 00 vo
mcDwrf.-icDin inooMot-t-in

.. _ . .. o_t-oo_oo_inc<3'J'

t-"mo(N inoo^fs

ts CD M «5 -H Tj< 9s
tN inM "H o -^ "M

o^HcioTt-To"^

t» 0> <D O -* * (S
Tf 00 CO t>. 00 in 00

_> i-H T-H (^ CO CD IC
(N Ca f*5 00 -<_

00 05 oi © -^ Tji mO t^ 00 ©s lO^ 1/5

1/5 CO '^^PS in oo_o

a- I

ooincD—
I PS

In I t^OvOOOO
I

sO O CO •* CO * (N
«>02IN«C0'*«
00 —I O O^CD_<0 re

©rCO CD l> 00 <D oT

IN CS * l^ --I 00 vO^^ in"i>oo sO
03 ^_co_'H CD i> m
in co" <N t^" in c<f o<^
cs inooi-i (NIT)

in CD T-iin 00 CO «
cDot^ocot^a-
oo_'M_o_co_^ -* in
•-^ oT^ 05"t>^CD^
(NC31iM(M COOO

-H rt" in" cd" oo' in ts
ic CD cs po in C5 PS CD 05 in i-H cs -^ <

PS COOO (NO PS
-----

oT c^^-^Ci

OOOO'^WtN . _.

f*5 IN --I O^ t^ CD i« MOOO .-HrtOO
* * 0_v0

» ©"ooo
« ' CD»HT
PS CS-H^iN

i>coo I ininm—looo .-HrtO"
inoco inin<
co'co'co" co'co'w
00^05 OS
S#(N(N PS



116 P.D. 9, Part i

00 C^ CO ^^ eO t» ^< CO CO Oi i-H t* 00 ^N
©^ CO CC fO ^ -^ *H
-( CD Tfi OMO •* <~

O CD CO IN <N •* (N
I I I I I I I e

00
I
ooio-* crsrt

OOQ

« 05 (N t» 05 CD 1"
T)< TO 00 O TO O (S - - - ^
^*00_ff^t-t-» (N_03'-'_CD_0_t-_'t

>^or»ONood loo^ coot^ioo»o-H
00 Cnt^00C0>O 00 00 CD M< -< lO »rt

-' -r« (N
I

1 ^'^t
oj" •^"intC co^

-O

I

-i

I

I

s
^

^̂

" B K <» -

0^ 03 ''^ ^ ^

S S > » S



P.D. 9, Part I 117

o °
HO

'^M I fe cc S

•d O ° o o

J-SaS

03+iO5 p.

fig o^ o

^ 5 £ On-S
o 13 p^ C

g^ 3 3 p.

* 5 2 3 S

03 O-S C"^.Ji

+J 3 W W +^ Q
o|a5|o

S o! in'=^ S a
«5-Sa 3E

2§ a*-^0

iMC^COf C^^t> CO O CD 05 ^ CO P*5

^H CO t^ O 05 l^^^

^ O lO >S —I 00 t»
00 CO -'_fO CD_OJ_.-<

tC '-1 05 (/J im" >o" ffj
»/5 "^ ^'*^ —

O^ 1> IM i-( 00d t^m toooo^ ^
Tf< |> t^ t-< lO CO_^^

^ 05 05 ^ »0 ^ ^© CD CO <o o t~ p»:

>a f-t -^ vO »—
' t^_PC

(S I (N o^Co'im"
I

<N t- ai >c loo "H
fs * CO t~ 00 52 o^

rib."a3 T^ oo'ro crT
'J' >n ro (s o CO f/5

rf CO in cJ" -31 ©
00 00^^00

I

fS 00 t-< vo 01 "^ *^ -^ —1 (N <N "O ^
>> r-_io in 00 coao
^0 Cd'co'iO'* 0"^0
90 10 3; r<) t^ --; sO
O^ O © iOCOlC

M CO^^CO
I

5 1- CO Tj< CT> CO ©^ 05 r^oco >o
"^CC t- ifi —'.^."^,

>oco"<Nvo(m"oo"'*
po t^ i-H m 01 ^ ^
<N CO_fOI>'-i»<

^ Vpijcqcdao
(S (N 11

•^ c^ t» ^ to to (^

C^05"00'©o'r-f|>

fS (M _ -^ CO On

O^ to •'t O to ^H e^s
fO * 00 t> •* <N sO
f'j O CO ^ to O PO
©N to T^' 00 CO to ©s
© 10 CD 00 '-' o tn
PO CO CO PO !NCO^©
tC b^foOCO^
r, t^p/)CocDrt

35 o en -H t- 00 -I

~t--^-poto_oo_ao
? c<f --Hvo o'co"'^
J> (N to fS O <M (Nf^ COW* lOOO

?5 ?32°°2«

5 =* o o»

. .0

OS

is

So

-d 03)2;

« -SK

« Q
9 n ^
)H 3

COOO'HCOt-'* t»
CO tO_ IN 0_ CD_t--_ 'I"

to Tji"o" co" (m" to «*
tococ^c^oo ^ ©
t»03t^_oot~co>-i
^ <D oio"oTo (s
ooooOt-i (No
.-HINCO fi

5ti -* 00 o CO CO tn
to -^ 05 to t-i CO fO

(N co" CD ^" 00"oT vO^ 00 C31 CO f- O 00o o_o_co t~ *_-o
t>rot> '-'in

CO -—I IN O IN -^^O^t'^

t>r 00"*" -H o" co" in 00
COOJ^C3>CO00M00
IN C0_05 O0_i-H_'^_00 W)

t-T 00"
'^" 00" to" co"© "jT

to-*
I

l>'-<©00

I I
too I ompo

-<0 -Hto
rt O CO 00

Ned OJ"-!

(N0_

CT>00





Cije Commontoealti) of iiW[a£i£iac|)Us!ctt£!

REPORT ON FIRES

Department of Public Safety

Division of Fire Prevention

Year Ending December 31, 1945



120 P.D. 9, Part I

Report of Division of Fire Prevention

Department of Public Safety

Boston, July 1, 1946

Commissioner of Insurance, 100 Nashua Street, Boston

I have the honor to submit in comphance with the provisions'of section 7, chap-

ter 148 of the General Laws, the forty-second annual report of this office on fires

reported during the year ending December 31, 1945, as follows:

State, including the City of Boston

The total number of fires reported throughout the State during the year 1945
was 8,916; of these 5,831 were in frame buildings, 2,129 in brick, stone or cement
buildings, and 956 other than building fires.

Sound valuation of the property damaged by fire . . . $363,688,670 00
Amount of insurance at risk thereon ..... 411,626,83000
Total loss thereon 15,079,999 36
Total insurance loss thereon ....... 12,820,846 20

There were 149 fires of incendiary origin, or 1.67 per cent
Total loss thereon . 477,813 25
There were 303 fires of unknown origin, or 3.40 per cent

Total loss thereon 3,060,041 79

State, not including the City of Boston

The total number of fires reported in the State, not including the City of Boston,

during the year 1945 was 6,395; of these 4,919 were in frame buildings, 1,003 in

brick, stone or cement buildings, and 473 other than building fires.

Sound valuation of the property damaged by fire . . . $232,829,019 00
Amount of insurance at risk thereon . . .' . . 262,922,682 00
Total loss thereon 11,712,662 28
Total insurance loss thereon ....... 9,807,597 12

There were 136 fires of incendiary origin, or 2.13 per cent

Total loss thereon 466,007 25
There were 174 fires of unknown origin, or 2.72 per cent

Total loss thereon 1,814,754 76

City of Boston

The total number of fires reported in the City of Boston during the year 1945 was
2,521; of these 912 were in frame buildings, 1,126 were in brick, stone or cement
buildings, and 483 other than building fires.

Sound valuation of the property damaged by fire . . . $130,859,651 00
Amount of insurance at risk thereon ..... 148,704,148 00
Total loss thereon 3,367,337 08
Total insurance loss thereon . . . . . . . 3,013,249 08

In General

There were 8,916 fires reported during the year 1945, which is a decrease of 671
compared with the total for 1944. However, there was an increase of $482,909 in

the loss from fires during this period.

Of the total number of fires in 1945, 66% occurred in residential buildings. Also,

81% of the fatal fires occurred in residential buildings.
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There were 77 fires which caused 97 deaths, including 47 men, 32 women and 18
children, which was 6 deaths less than the previous year.

During the year 73 arrests were made for incendiarism, which resulted in 62 con-
victions. There were 4 "not guilty" verdicts, 6 dismissals and 1 case pending.

Edward H. Whittemore,
State Fire Marshal

Record of Deaths Caused by Fires

State
Boston
Total

Men
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Statistics op Fibes in Massachusetts in 1945.

The following table shows the number of fires occurring in the cities and towns of

the Commonwealth, the character of the buildings in which they originated

(whether brick, stone, cement, or frame), and the total valuation, total insurance at

risk, total loss, and total insurance loss during the year:

—

Table No. 1.

—

Showing Number of Fires, Character of Building, Loss, etc.
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Table No. 1.

—

Showing Number of Fires, etc.—Continued.

123

CITY OR TOWN

Number of Fibes

-c.S

pa o

Buildings and Contbntb.

Total
Valuation.

Total
Insurance. Total Loss.

Total
Insurance

Loss'

Colrain
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Table No. 1.

—

Showing Number of Fires, etc.—Continued.
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Table No. 1.

—

Showing Number of Fires, etc.—Continued.

125

CITY OR TOWN

NlTMBXR OF FiBES

p: o

BOILDINQS AND CONTENTS.

Total
Valuation.

Total
Insurance. Total Loss.

Total
Insurance

Losa.

Northbridge
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Table No. 1.

—

Showing Number of Fires, etc.—Concluded.
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Table No. 2.—Fires classified by Causes, Number of Fires from Cause and Loss.

("S" signifies State, exclusive of Boston; "B" signifies Boston.)

CAUSE. Number
of Fires.

Loss.

Buildings. Contents.

Boiling over of fat, tar, oils, etc.

Total, buildings
Total, contents

Total, buildings and contents

Burning soot

Total, buildings
Total, contents

Total, buildings and contents

Careless fumigation

Total, buildings
Total, contents

Total, buildings and contents

Careless smoking .

Total, buildings
Total, contents

Total, buildings and contents

Careless use of matches

Total, buildings
Total, contents

Total, buildings and contents

Children and matches

Total, buildings
Total, contents

Total, buildings and contents

Defective chimneys

Total, buildings
Total, contents

Total, buildings and contents

Defective construction .

Total, buildings
Total, contents

Total, buildings and contents

Defective heating apparatus .

Total, buildings
Total, contents

Total, buildings and contents

S. 131
B. 27
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Table No. 2.

—

Fires classified by Causes, etc.—Continued.

("S" signifies State, exclusive of Boston; "B" signifies Boston.)

CAUSE.
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Table No. 2.

—

Fires classified by Causes, etc.—Continued.

("S" signifies State, exclusive of Boston; "B" signifies Boston.)

129

CAUSE. Number
of Fires.

Loss.

Buildings. Contents.

Grease in ventilator igniting .....
Total buildings ......
Total, contents . . . .

Total, buildings and contents ....
Heating or lighting apparatus igniting merchandise, etc.

Total, buildings
Total, contents

Total, buildings and contents .

Hot ashes .....
Total, buildings
Total, contents . . .

Total, buildings and contents .

Incendiary .....
Total, buildings
Total, contents

Total, buildings and contents .

Lighting fire with kerosene or gasoline

Total, buildings
Total, contents

Total, buildings and contents

Lightning

Total, buildings
Total, contents

Total, buildings and contents

Malicious mischief

Total, buildings
Total, contents

Total, buildings and contents

Mechanics' torches

Total, buildings
Total, contents

Total, buildings and contents

Miscellaneous

Total, buildings
Total, contents

186
83

269

103
27

130

136
13

149

1

95
6

101

103
92

52
21

73

4

Total, buildings and contents

$3,667 95
409 50

$4,077 45
755 14

$4,832 59

$160,089 90
67,828 94

$227,918 84
168,150 16

$396,069 00

$111,980 75
15,296 74

$127,277 49
43,078 88

$170,356 37

$353,246 50
5,900 00

$359,146 50
118,666 75

$477,813 25

$5 00

$5 00

$158,449 11

7,897 00

$166,346 11
51,448 75

$217,794 86

$82,234 94
62,921 81

$145,156 75
26,744 88

$171,901 63

$54,402 43
17,587 65

$71,990 08
51,049 46

$123,039 54

$534 40

$534 40
50 00

$656 34
98 80

$755 14

$136,870 24
31,279 92

$168,150 16

$40,002 38
3,076 50

$43,078 88

$112,760 75
5,906 00

$118,666 75

$5 00

$5 00

$45,684 15
5,764 60

$51,448 75

$25,158 88
1,586 00

$26,744 88

$26,652 09
24,397 37

$51,049 46

$50 00

$50 00

$584 40
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Table No. 2.

—

Fires classified by Causes, etc.—Continued.

("S" signifies State, exclusive of Boston; "B" signifies Boston.)

CAUSE. Number
of Fires.

Loss.

Buildings. Contents.

Overheated cooking and heating apparatus

Total, buildings
Total, contents

Total, buildings and contents

Range oil burners .

Total, buildings
Total, contents

Total, buildings and contents

Rats and matches

Total, buildings
Total, contents

Total, buildings and contents

Sparks from bonfires, brush
Forest or grass fires

Total, buildings
Total, contents

Total, buildings and contents

Sparks from chimneys .

Total, buildings
Total, contents

Total, buildings and contents .

Sparks from furnaces, forges, stoves or fireplaces

Total, buildings
Total, contents

Total, buildings and contents .

Sparks from locomotives

Total, buildings
Total, contents

Total, buildings and contents .

Spontaneous ignition

Total, buildings
Total, contents

Total, buildings and contents .

Thawing water pipes

Total, buildings
Total, contents

Total, buildings and contents .

S. 216
B. 18
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Table No. 2.

—

Fires classified by Causes, etc.—Concluded.

("S" signifies State, exclusive of Boston; "B" signifies Boston.)

131

CAUSE. Number
of Fires.

Loss.

Buildings. Contents.

Unknown
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Table No. 3.

—

Giving Description of Property, etc.—Continued.

("S" signifies State, exclusive of Boston; "B" signifies Boston.)

PROPERTY



P.D. 9, Part I

Table No. 3.

—

Giving Description of Property, etc.—Continued.

("S" signifies State, exclusive of Boston; "B" signifies Boston.)

133

PROPERTY Number
of Fires.

Loss.

Buildings. Contents.

Docks and wharves

Total

Drug factories

Total . . .

Drug stores ....
Total

Dry cleaning and dyeing establishments

Total

Dwellings .....
Total ....

Factories and workshops uot otherwise listed

Total

Food and canning plants

Total

Foundries

Total

Garages

Total

Gas and electrical plants

Total .

Greenhouses

Total

Halls .

Total .

Hat and cap factories or

Total .

Henneries

Total .

Hosieries

Total .

Hospitals

Total .

shopa

B.

B.

3
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Table No. 3,

—

Giving Description of Property, etc.—Continued.

I 'S" signifies State, exclusive of Boston; "B" signifies Boston.)

PROPERTY Number
of Fires.

Loss.

Buildings Contents

.

Hotels
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Table No. d.^jiving Description of Property, etc.—Concluded.

("S" signifies State, exclusive of Boston; "B" signifies Boston.)

135

PROPERTY Number
of Fires.

Loss.

Buildings. Contents.

Railroad buildings and rolling stock

Total ....
Restaurants ....

Total

Schools and academies, private

Total

Schools, public

Total

Storehouses and warehouses

Total

Shoe factories

Total

Stores and dwellings

Total .

Stores, retail, unclassed

Total

Summer cottages and camps

Total

Tailor shops

Total

Tanneries

Total

Theatres

Total

Unclassed

Total

Underwear factories

Total

Woodworking plants with power

Total ....
Woolen mills .

Total ....
Grand total

Total State, exclusive of Boston

s.

B.
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Table No. 4.— Number of Incendiary and Unknown Fires in the State, exclusive of

Boston, and in Boston, and the Number of Arrests and Convictions in the State,

from the Year 1915 to 1945, inclusive.

State, exclusive
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