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Ordered, That the Report of the Committee on Cap-
ital Punishments, presented at the last Session, as con-
tained in No. 15 of the printed Reports, be reprinted
for the use of the members of this House.

L. S. CUSHING, Clerk.

In the House of Representatives, January 0, 1832.

HOUSE No. 2.
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Whereas there are different opinions on the subject
of punishing certain crimes by taking away human life,
some persons maintain that such punishment is not jus-
tifiable in any case, others, that it is justifiable only in
cases of murder, attended by the highest aggravations
of malice and cruelty ; and others maintain, that pun-
ishment by death is justifiable and proper, not only in
such murder, but in many, or some other crimes. If the
first or second class of persons are right, the penal code
of this Commonwealth certainly requires amendment:
as this is a subject which deserves the most serious con-
sideration, if it deserves any, and cannot be treated of
without a diligent and careful investigation of original
principles of the practice of different communities, and
the opinions of learned and able men ; and as there
cannot be time during one session of the General Court
to enable a Committee to make a detailed report until

Commonwealth of Massachusetts.

In the House of Representatives, March 18th, 1831.
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so late in the session that it could not be deliberately
considered and discussed ; it is therefore

That a Committee of five members of this House be
appointed to consider whether any, and what alterations
are necessary or expedient in the penal code of this
Commonwealth, in cases wherein the punishment of
death may be inflicted, and that such Committee have
leave to sit during the recess, and report at the next
session of the Legislature, by Bill or otherwise.

And Messrs. Sullivan, of Boston,
Rantoul, of Beverly,
Kendall, of Boston,
Holden, of Charlestown,
Davis, of Boston,

Are appointed a Committee accordingly.

Attest ,

P. W. WARREN, Clerk.

Ordered,
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The Committee appointed in the manner, and for the
purpose expressed in the annexed order of the House of
Representatives, respectfully

Of the six crimes which are punishable by death in
this Commonwealth, one of them, treason., is little more
than nominal, since the union of the States. Rape is a
personal wrong, disconnected from property. Murder
may, or may-not be, a personal wrong, connected with
the violation of the right of property. Highioay robbery,
burglary , and arson, may be merely a violation of the
right of property, without the destruction of life, or even
without any peril to life.

The general question is, whether the laws which pro-
vide for the punishment of these crimes, or of either of
them, ought to be altered or amended ?

The committee pray leave to notice some general
principles from which they suppose the necessary infer-
ences, on this question, may be drawn.

The power to improve his individual and social con-
dition, appears to be given to man, and to no other cre-
ated animal. He is known to have availed himself of
this power. Knowledge, aided by reason, has made all
the changes which arc seen between the savage of the
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woods and the inhabitant of the city. The power of
improvement cannot be yet exhausted ; and it well be-
comes any community, that has secured to itself the lib-
erty of thought and action, to inquire into the state of
its improvement, and to adapt its legislation to that state,
as alteration and amendment may appear to be called
for. In looking back, it is plainly seen, that a propen-
sity to personal violence, whether manifested by indi-
viduals or governments, has been moderated and sub-
dued. Many acts, done in what was supposed to be the
proper administration of justice, would be considered,
in this age, as outrages on human nature. Dungeons,
chains, torture, mangling the person, lingering and cru-
el torment to destroy life, as ordinary modes of punish-
ment, have passed into the obscurity of former ages.
Although sufferings, so inflicted, are well known to have
been associated with the progress of Christianity, and
seem, at this day, to have been dreadful and shocking
perversions of its benign spirit, yet it is undoubtedly
true, that, as this spirit has been better and better un-
derstood, and more and more applied to human action,
so the demons of cruelty and blood have retired with
the darkness, which is their natural covering.

It may be hoped, that a better sense of man’s social
relations is growing up in the world, than has been
heretofore known. The progress may be slow, and
each generation may have some duties to perform to
help on to the desired end. The best possible condi-
tion may be yet far in futurity ; but there is no reason
to be discouraged, nor any excuse for ceasing to hope
or to labor.

Man has the power of putting man to death. In
some cases, this power may be exercised consistently
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with right, as understood by natural law, and by law of
human institution. As life is given to all by the same
Creator, so all have the right to do any act necessary
to the security and protection of it. The very nature
of man commands him to dwell in social connexion.

The use of the earth and of its productions, and the
products of human industry, are property; and the ex-
clusive right to property is a necessary consequence of
human society. Society must be governed by some
rules, established for the common good ; and the securi-
ty of life and property are the prominent objects of these
rules. Whenever society approaches to a certain de-
gree of improvement, the natural right of self-protection
devolves on the sovereignty which is found somewhere
in the associated community. It has been deliberately
settled, in our own community, where this sovereignty
shall reside. But it may be doubted whether this sov-
ereignty has the right to punish wrongs, as each indi -

vidual might, under the law of nature, which makes
violence and revenge often necessary. The exaspera-
ted relatives of one who is slain, may be justified in
seeking the death of the murderer. But whether the
sovereign authority may adopt the same feeling of inju-
ry, and the same desire of revenge naturally arising in
the individual heart, is doubtful on many grounds. No
one will deny that this authority has the right, nor that
it is its duty so to act that the criminal shall be punish-
ed, and disabled from doing the same act again ; nor
that his punishment shall be such as to be a terror to those
who may be tempted to do the like wrong ; yet does it
follow, that the sovereign authority must, or may take life
as a punishment for any purpose necessary to the well-
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being of society ? Aware that able men have taken op-
posite sides on this question, the Committee do not un-
dertake to decide which of them are right; but they
suppose it may be expected of them to state the argu-
ment on both sides.

First. Those who maintain the political right of put-
ting men to death for crime, are understood to say, that
there shall be blood for blood;—and that the stain of
blood can be washed out only by blood; that the natu-
ral and inextinguishable sentiment of the human heart
demands the death of a murderer ; that this is so where-
ever man exists ; that the Creator has declared it shall
be so ;

“ whoso sheddeth man’s blood, by man shall his
blood be shed ; for in the image of God made he man.”
(Genesis, ch. 9, verse 6.) As this sentiment of ven-
geance belongs to man, and is sanctioned by his Crea-
ator, it belongs to man, in every stage, and state of so-
ciety. It is inseparable from his social union, for man
enters into that for the very purpose of protection and
security; and in that he has the greater need of pun-
ishment, and prevention. The excitements to kill are
multiplied by social union ; the means of punishment and
prevention must be correspondency certain and terri-
ble.

Secondly.—On the other hand, the argument is un-
derstood to be ;—that the necessity of punishment, re-
venge and prevention, arises from the absence of social
law ; that sovereign authority is not instituted to feel the
sentiment of revenge, which belongs to an enraged indi-
vidual, but to punish and prevent, in the coolness of de-
liberative justice and mercy ; and to do no more than
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what is consistent with this purpose. Those who take
this side of the question do not understand these max-
ims, and the divine declaration, as they are understood
by their opponents, but limit them to the natural dispo-
sitions of man; and say that their true operation and
meaning are seen in the retaliatory laws of savage na-
tions, and are inapplicable to refined and Christian com-
munities, who have other means and better lights. That
this divine declaration was not understood and practis-
ed upon, by the descendants of him to whom it was
made ; and that it was wholly disregarded in many in-
stances in Jewish history. This side maintain, that as
life is not given by man, but by the Deity ; that as it is
given for a probationary pilgrimage on earth, and is to
be called for by him who gave it, and accounted for by
him to whom it was intrusted, it belongs not to those
who are only gifted and accountable in like manner, to
exercise an earthly authority ; and to transfer the pos-
sessor uncalled for, to another state of being. They
further say—that no man can lawfully put himself to
death by violence ; —nor consent that another shall so
put him to death; that no two men can deliberately
agree, that if one of them do a certain act, the other may
put him to death ; so neither can ten men, or a thou-
sand or a million, enter into any such agreement. They
further say, that it may be agreed by any number, that
if one of them do a prohibited act, he may be punished,
by being so disposed of that he cannot do it again; and
in a manner that will be terrible to those who may be
inclined to the like offence ;—that while disabled from
repeating his crime, he shall earn his own bread, and
pay, (if he can be made to do it,) the cost of keeping
him harmless.

2
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Thirdly.—To this the advocates for taking life reply ;

Experience has proved that nothing but death will pre-
vent murder, and many other crimes ; that he, who in-
tends to murder, will go on to murder, if his own life is
in no danger ; because, he will hope to escape detection,
or from defect of proof; or he may be pardoned, or es-
cape from prison ; or, if he end his days in prison, he
will live, though bereft of liberty, to that day, when,
like all other men, he must die.

Fourthly. To this it is answered—That the value of
life is very differently estimated by different men ; —they
deny that those who are prepared for crimes, make any
estimate of it; and also, that crimes are not less frequent
where death is a common punishment. They say that
convicted persons, if they ever reasoned at all, reason
thus ;

—“ lam to die at some time ; hanging is as easy a
“ death as any, if I must come to that. The chances of
“ escape are many. 1 may do what I will. The worst
“ that can happen is to die.” That considerations of a
higher nature, and especially such as belong to future
accountability, make no part of the reasoning of those
who are wicked enough to commit capital crimes; that
such persons think only of the best raqans of accom-
plishing, and of concealing their purposes ; that conse-
quences make but a small part of their decisive motives;
that their course of depravity obliterates all the com-
mon sensibilities of human nature. It is only when
arrested in their career, and broughTto look death in
the face, that they have any thought that there is such
an incident as death, when applied to themselves. That
the histories of all persons, who have died under pub-
lic sentence, show, (so far as they are credible) that
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they have gone on from one hardening scene ot depra-
vity to another, without ever having had one serious
thought of death.

This, the Committee offer, as a brief, condensed and
necessarily imperfect view of the argument, on both
sides, leaving it to their constituents to weigh their
merits.

Admitting, for the sake of the further performance of
duty, that the political power of putting members of so-
ciety to death, lawfully exists, the Committee proceed
to consider in what cases, if any, that power should be
exercised.

The crimes of highway robbery, burglary and arson,
arc of a mixed character, and are a violation of the
right of property; and may, or may not include, the
loss of life. So far as these crimes affect property on-
ly, the Committee pray leave to submit a decided opin-
ion.

The right of property may be in several persons, in
common, or in an individual. No taking, or destruction
of property necessarily includes the loss of life ; for no
such taking, or destruction, deprives any one of the
means of continuing to exist. Whether the wrong
done, be privately done, and by theft; —or openly, and
by violence—still, if nothing be lost but property, by
what law of justice, whether natural, divine or human,
can life be forfeited? Restoration may be had, and
with four-fold gain to the injured ;—if not, still the
transgressor may be punished ; and in such a manner as
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sufficiently to terrify others, without a public execution.
Rationally viewed, what is the real injury in such case ?

A citizen has been wrongfully deprived of a certain
amount of property. Now, what is the amount of all
the property which is lost, in any given time, by such
means within this Commonwealth ? And what is the
amount of property squandered, in the same space of
time, by its lawful owners, for purposes which disgrace
the human intellect, and debase the moral sense ? How
many of those who commit thefts, and robberies, have
been drawn to do so by a gradual course of error,
crime and profligacy, which might have been prevented
in the beginning ? How many steal, and rob, to supply
those who are dependent on them for daily bread, but
who would, if they could, earn an honest living ? Is it
the fault of any, and of what class of the members of
society, that there are thieves, and destitute persons?
May it not be expected, in the progress of improve-
ment, that it may become, more and more, the duty of
the sovereign authority to devote its time, and spend its
money, in searching out the means of preventing crime ;

and less and less its duty, to devise the means of pun-
ishing it ? May not the time come, when the buildings
and enclosures, now established at public expense to
imprison the infamous, will be used to save those from
ruin, who are just commencing the downward course,
and to restore them, corrected and worthy, to a fair
rank in society P

The only reason why the three crimes, under consid-
eration, are punished with death is, that the commission
of them may occasion the loss of life. When such loss
happens, is it not the law which occasions it P—would
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any one who assaults on the highway to rob ; or who
enters a dwelling house in the night time to steal, or

who sets fire to a dwelling house in the night time, de-
stroy life, if he knew that his own would not be forfeit-
ed if he did not ? There is a natural horror in murder-
ing, which no one wantonly incurs. In such cases,
murder, it is believed, is commonly resorted to, that
there may be no tales told, which will endanger the life
of the criminal.

In the opinion of the committee it would tend to save
life, if no law demanded life ; when no life was taken ;

and that the law should never consign any one to pub-
lic execution, for the destruction of 'property, unless the
destruction of life was occasioned by the same criminal
act.

This opinion will be met by the objection, that the
diminution of the penalty would make these crimes
more frequent. This, the committee respectfully deny.
From a careful examination of the changes which have
occurred in the penal codes of this and other countries,
the committee feel fully warranted in saying, that crimes
are not less frequent in those communities where the
punishment is death; on the contrary, they believe, that
the number is fewer. But suppose this objection to be
a sound one, and that these crimes would be multiplied,
they would not be accompanied by murder; and sup-
pose, that in one year, there should be ten such crimes,
but without one murder, if the law were changed, and
in the same space of time, one of these crimes, with
murder, if the law be not changed, on which side is the
balance ?
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Certainly it must be better for society and its mem-
bers, that any amount of property that can be, should be
taken, in a given space of time, without murder, than
that one citizen should be murdered, in the same space,
for the sake of obtaining his property.

The next crime to be considered, for which the pun-
ishment of death is provided, is rape. This wrong is,
in no way, connected with property, but is one of the
highest possible aggravation. Surely it should be fol-
lowed by the severest punishment which can be inflict-
ed, consistently with the right, the duty, and the end, of
punishment. In this case, punishment affects the in-
jured individual, and her family connexions, and second-
ly the community, to which she belongs; and lastly, the
criminal. The sufferings of the afflicted ought not to
be augmented by any act done by government, in the
name of justice; nor by any act which tends to diffuse
and perpetuate the knowledge of innocent shame. But
vengeance is to be satisfied; and prevention made as
certain as legislation can make it. Is public execution
the best measure to the proposed ends ? The commit-
tee think not; but that the ends will best be obtained
by solitary confinement for life, with an expression of
the legislative opinion that this is a crime to which exe-
cutive pardon would not, probably, be extended. This
would be a more terrible punishment than death, and
one more adapted to prevention than public execution.
It is believed, also, that such a punishment would ac-
cord with public feelings, since it would be less wound-
ing to the injured, and because it is well known, that
there is a growing reluctance in juries to condemn for
this crime, as the law now is. A solitary, inaccessible
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convict passes out of notice, and out of memory, and
his existence and his crime would be far less durably
associated with the unfortunate victim, and her family
name, than they would be by his notorious death on the
gallows, in the presence of an impressed, a remember-
ing, and a traditionary multitude.

The remaining crime is murder. If any should be
followed by public execution it must be this. It maf be
of little importance what is done with a murderer, so
that no law of God be violated in the punishment of him,
and so that the act of punishment be adapted to prevent
this crime; and so that no evil be done to society in
performing an act of justice. There are four conside-
rations which enter into this subject. Ist. the person
slain. To him no reparation can be made, to his rela-
tives, none, to society, none. 2d. the criminal. Death
may, or may not be, a punishment to him, whatever it
be to him, it resolves itself into two things,—l, the
dread of death, when he knows it must come, 2d. the
pain of dying. In what way the former is, in fact, suf-
fering, may depend on the criminal’s estimate of it and on
the state of mind to which his own thoughts and acts, or
those of others, may bring him. These may make death to
him neither more nor less, than that to which every son of
man prepared or unprepared, must submit. As to the
pain of dying by the halter this is well known to be but
momentary. Though it would be inhuman to deny to a
condemned murderer, the consolations which the dying
need, yet as this matter is conducted, in this humane com-
munity, hanging is an inadequate punishment lor one
who proves himself capable of the diabolical malice of
shedding the blood of his fellow man. If punishment
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and consequent prevention be the objects, these purpos-
es would be better effected by shutting up the offender
where no such voice as that which he has silenced
would ever reach his ears, and leave him there without
employment for his hands, and without an object for his
mind, but such as his own miserable thoughts might
offer. 3d ; as to prevention, the certainty of being cut
off from the world, yet compelled to live, and with the
certainty too, that there can be no pardon, no escape—-
to be assured that distressing silence and solitude, with-
in walls which would be the only objects ever again to
be known or seen to the end of life, would terrify a
meditating murderer far more than hanging. Such a
punishment is quite as likely to come home to his imag-
ination as death by a halter ; and if it should be truly
thought of, it would freeze his blood, and palsy his hand,
while the terrors of execution would be but cobwebs in
the way of his purpose.

4. It is not only the dead, and death, by way of pun-
ishment, and prevention, that are to be thought of; soci-
ety has a deep interest in this subject. If there be any
sound reason why a human being should be publicly and
deliberately put to death, at an appointed hour, by offi-
cers of government, it must be that those who see it
done, or who hear of it, may be deterred from commit-
ting that crime which leads to such pain and ignominy.
Are we then, to suppose that all who witness a public
execution, need this warning? We cannot stamp this odi-
um on our community ; those who do need this warn-
ing, must be a very small part of the gathered thousands.
Is there one of that small portion, whose heart fails him,
and whose hands are unnerved, by the scene which he
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beholds ? If this spectacle be philosophically consider-
ed, what does it come to ? Is not the day appointed for
execution, one of undefined sadness to every one who
knows it is that day, but whom nothing on earth would
tempt to go and see what that day is to bring forth ?

Who are they who do go, and throng around the gal-
lows, and with what motives do they go ? Perhaps they
are prompted by a confused set of indescribable emo-
tions, made up, from the nature of the crime, the cir-
cumstances attending it, the exaggerated, and perhaps
groundless stories, circulated concerning the culprit; or
the motive may be to see a curious and rare exhibition;
to learn what the ceremony of hanging a man is, and
how a man can die, in full life, in the presence of a
wondering assembly. The products of a heated, and
disordered imagination accompany them on the way, and
increase as they gather around the fatal spot. The
culprit appears, encouraged, and assisted to his last step
by persons whose office it is, to console, comfort and
intercede, for those who are passing to eternity; the
trembling subject of universal attention has an only re-
source ; it is to reconcile himself to his fate, and make
his peace with Heaven. If his counsellors have suc-
ceeded in their kind efforts, he dies, a resigned peni-
tent, in the full belief of ascending to those who are
purified from their sins. He is gone, through a scene
of momentary agony to endless felicity. Those behol-
ders who need no such monition as this, to abstain from
crime, what feeling have they but that of sorrow, pity,
and compassion ?—Arc they the belter men, or better
citizens, for this ?

As to those who have the seeds of crime in their
h
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hearts, and who need only the fertilizing warmth of object
and opportunity, what is the effect on them ? Do they
not say to themselves, is this hanging ? Is this the
dreadful vengeance of the Law? How many more ter-
rible modes are there of that death which must come in
some way, than this? There may be a still smaller pro-
portion in this collection, for whom, if for any, this
scene may bo intended. The noise of a public execu-
tion is a wide spreading invitation to the daring, and
the profligate ; and to those who are already sufficient-
ly hardened to commit any crime. Here they come
into communion, and fellowship. Is there one profane
oath the less ; one glass of intoxicating drink the less P
one act of fraud and theft the less ? That which is do-
ing at the gallows is the pastime ; the gathering, is the
opportunity for indulgencies, and crimes ! and over the
will to commit them, the cause of the gathering, has
long lost its influence. To whom then, is this degrad-
ing and disgraceful spectacle, a good & And can it be
one, in any view, which becomes an enlightened, a be-
nevolent, and a Christian people ?

If in the opinion of this community, death, in execu-
tion of the sentence of the law, is in any case necessa-
ry, this demand for justice, would be better satisfied, it
is believed, and something might be added to its terrors,
by making it less defined, and by setting it apartfrom the
public gaze. Might it not be done in private ; in the
presence of peace officers, magistrates, and a compe-
tent number of citizens drawn from the jury boxes of
the county, though without the compulsion to be present
against their will ? And when this solemn, and awful
act is done, might not the execution of the sentence of
the law be declared, in some mode, which might be
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seen or heard, over a far wider space than any multi-
tude would cover ?

The result, then, to which the Committee have come,
and which they respectfully submit to the Honorable
House, is this,

First, —That the punishment of death, is required by
no law, natural or divine, nor by any wise policy, for
any crime, in relation to property merely, where human
life lias not been destroyed ; consequently that highway
robbery, burglary, and arson, where life is not in fact,
sacrificed, ought not to be so punished.

Secondly. That rape ought to be punished by solita-
ry confinement for life, so that the criminal will be no
more seen or heard of.

Thirdly. —That murder may be punished as secondly
above, and without the possibility of escape, pardon or
mitigation; but, that if the public sentiment still de-
mands death, it should be in private, and in the man-
ner already stated.

Ihe Committee have not prepared any bills for the
consideration of the House. If any part of this report
should be found worthy of notice, and should meet ac-
ceptance with the House; the Committee in further dis-
charge of their duty will prepare any bill or bills which
the House may order to bo presented; or intimate to
be proper for consideration.

WM. SULLIVAN, '

ROB. RANTOUL, (
THOS. KENDALL, (

OLIVER HOLDEN, ]
June 9, 1831.

_c °mmittee.
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