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House of Representatives, Jan. 11, 1832.

Ordered, That so much of the Governor’s Message,
as relates to the Communications from the States of
Maine, New Hampshire and Connecticut, be commit-
ted to

Messrs. GARDNER, of Roxbury,
SANGER, of Sherburne,
INGALLS, of Lynn,
HOMER, of Boston, and
EOWLER, of Westfield.

L. S. CUSHING, Clerk.
I h

HOUSE No. 55.

eowtuontocaltfj of laassactjusttts.
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House of Representatives, March 14, 1832.

The Committee, to whom was referred so much of His
Excellency, the Governor’s Message, as relates to the
Communications from the States of Maine, New
Hampshire and Connecticut, have considered the
same, and beg leave to

REPORT,

That the Communication from the state of New
Hampshire recommends a more perfect organization of
the Militia of the several states ; and that the communi-
cation from the state of Connecticut contains two re-
solves, one declaration of the supremacy of the Consti-
tution of the United States, and all laws and treaties
made in pursuance thereof over the laws of any individ-
ual state, the other resolve asserts, that the Judicial De-
partment of the government of the United States is as
sacred in its origin, and as invaluable in its purposes and
objects, as either the Executive or Legislative Depart-
ments, and that the designs of any community to des-
troy it, or paralyze its influence are to be regarded
among the people of these states, as the manifestation
of feelings unfriendly to the permanent interests of our
common country.

The Legislature of this Commonwealth, having re-



cently fully expressed their opinion on these important
subjects, it is conceived to be unnecessary to add any
thing on the present occasion. To the communication
from the state of Maine, however, this remark is by no
means applicable. That document maintains- opinions
on the subject of Internal Improvement, which your
committee can neither sanction, nor pass over wholly
without notice.

It is objected, that Congress have not the power to
prosecute internal improvement, because it is neither
given expressly nor is it necessarily incidental, there be-
ing no power expressly vested in Congress, which can-
not be well executed without it. On a question that
has undergone so elaborate a discussion for the last ten
years, a few reflections only can with propriety be sub-
mitted.

This power, it is unnecessary to say, has been sup-
posed to reside in one or all of the following clauses of
the Constitution, “to lay and collect taxes, duties, im-
posts and excises, to pay the debts and provide for the
common defence and general welfare of the United
States “to regulate commerce with foreign nations,
and among the several states “to establish post offi-
ces, and post roads “to declare war,” and “to make
all laws, which shall be necessary and proper for carry-
ing into execution the foregoing powers, and all other
powers, vested by this Constitution in the Government
of the United States, or in any department or officer
thereof.” With regard, however, to two alone of the
foregoing clauses, will any remark be now made, and
these are the power “ to lay and collect taxes” and
that “ to regulate commerce among the several states.”

One of the principal causes for calling the conven-
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tion, which adopted the Constitution, was, to provide
uniform regulations of foreign commerce, and, though
the regulations of commerce among the states was not
then deemed a subject of such pressing necessity, it
was nevertheless not forgotten. Both were alike plac-
ed under the guardian control of Congress by the fun-
damental law in words of precisely similar import. The
reason for conferring on Congress the power to regu-
late foreign commerce, it is said, wr as the impracticabil-
ity, which the states experienced, of doing it for them-
selves. Each state legislated for its own interests alone,
and thus conflicting rules were adopted, which exposed
our commerce to fall an easy prey to the schemes of
foreign policy. The case was similar with regard to
commerce among the several states. In order that it
should flourish, internal communications by roads or ca-
nals are absolutely indispensible. But these great and
expensive works of a wise and paternal government
cannot be effected without the exercise of the national
power. Under the Colonial governments, no roads
were made, but such as led from the interior to the sea-
coast, to facilitate the shipment of our raw materials to
London, Liverpool or Glasgow. And, if the great en-

terprize of internal improvement should be entrusted to
the narrow action of the separate states, it will contract
a similar local and exclusive character, and much of its
immense national utility be lost. Ihe hope of a vast
internal commerce, that, would spring up among the
states, if the way were once opened, before which even

our foreign intercourse would dwindle in importance,
would be destroyed, and, with it, a powerful means for
the diffusion of intelligence, and an important prepara-
tion for the calamity of war. Congress has frequently
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passed laws for the improvement of foreign trade by
constructing breakwaters, piers, buoys and lighthouses;
for preserving islands on the coast, clearing out rivers,
&c. ; and it is not easy to perceive how the power to

perform those acts can be inferred from expressions,
that would not equally warrant the making of roads and
canals for the promotion of the incomparably more safe
and lucrative commerce among the states. And this
power of promoting the general welfare by national in-
ternal improvements, like that of regulating foreign
commerce by a tariff, resides no where, unless it is to be
found in the General Government. By the express terms
of the Constitution “ the states are prohibited from en-

tering into any agreement or compact with another state,
without the consent of Congress.” Thus are they de-
prived, by that instrument, of the only means, by which
improvements for the general good, on an extensive
scale, can be effected, unless the same instrument, in
some of its grants, has made provision for so immense-
ly important a case.

But it is not necessary to contend, that Congress do
possess the power to promote internal improvements by
the construction of roads and canals. There is a pro-
vision in the Constitution, whereby the same grand ob-
ject may be accomplished, and, at the same time, many
objections and difficulties be avoided. Good and wise
men have entertained doubts respecting the right of
Congress to trench upon the jurisdiction of an indepen-
dent state by the construction of a road. However er-
roneous this opinion may be thought, the clause, allud-
ed to, arrests its practical evils by pointing out another,
perhaps more acceptable mode for improving our ex-

tensive country. That salutary principle resides in the
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words already quoted, which confer on the Legislature
of the Union, its first and most important authority as
follows. “ Congress shall have power to lay and col-
lect taxes, duties, imposts and excises.” This grant is
obviously unlimited, unless it is restricted by the words
which succeed. These are—“ to pay the debts, and
provide for the common defence and general welfare of
the United States.” Words can scarcely be selected,
more comprehensive than these. They were unques-
tionably employed with a manifest design to obviate
the difficulties, that were experienced from the defect-
ive power of the confederation in this veiy particular.
The government of the Union would hardly deserve the
name, were it liable to be paralyzed in its essential ope-
rations of raising and appropriating money by the veto
of a power foreign to itself. Congress is therefore in-
vested by the foregoing clause with unlimited power to
raise money, and afterwards to appropriate it, accord-
ing to their discretion alone; qualified however by the
duty of paying the debts, and providing for the common

defence and general welfare of the United States.
It is, however, alleged, “ that it is unconstitutional to

tax the citizens of one state, to make roads and canals
for another, and that, to take money from the treasury
for these purposes, is to take money for which one state
has been taxed for the benefit of another state, inas-
much as all the states include each individual state. J lo
this, it may be replied, that it is not contended by any
man or body of men, within the knowledge of your com-

mittee, that Congress possesses the right of taking from
the national coffers the means of prosecuting improve-
ments, restricted exclusively to any particular state ; much
less the right of taxing one state for the particular benefit
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of another. What we maintain is this, that the govern-
ment of the Union is competent to contribute from the
general purse to the prosecution of works, which,
though in a subordinate sense necessarily local, are, in
their design and principal effects of national and gener-
al utility.. All laws, are of necessity local in the partic-
ular instances of their operation, though they may be of
universal application. The law of the Union, provid-
ing for the creation and maintenance of judicial tribu-
nals in a particular state, is evidently, taken by itself, of
a local description. But, when viewed in connection
with a similar provision for all the other districts of the
republic,

it immediately assumes the aspect of an act,
dictated by an enlarged national policy. And under
this very section of the Constitution, which is the only
one that directly grants the power of appropriation,
such a power, it is there directed, shall be exercised for
the common defence. Yet who will, for a moment, ques-
tion the power of the general government to construct
a fort in the harbor of Boston ? or to march an army to
its assistance in the event of an invasion, notwithstand-
ing that, in both those cases, the direct and immediate
advantage is of a local nature ? In this light is to be
viewed an appropriation made by Congress to a road or
canal in any particular state. The work of national im-
provement must be somewhere commenced ; and it can-
not be seriously and successfully objected to it, that it
is not proceeding every where at once. This would be
the same, as to require, that the great chain of interior
communication should be completed as soon asitis begun,

instead of being gradually extended by the addition of
successive links.

It is again said by the Legislature of the State of
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Maine, that “ Congress may lay a direct tax for any pur-
pose for which it may raise a revenue by indirect taxa-
tion ; and therefore may lay and collect a direct tax to
make roads and canals. And why, they ask, don’t the
advocates of the American System boldly maintain this
position ? To this, it is sufficient to remark, that the
authority to raise a revenue is placed under the com-
plete and unlimited control of Congress, as to its sources
and amount. And they are not obliged to specify the
objects of their acts in this respect. But the people
have a check upon the conduct of their representatives
of infinitely greater valte, on this and many other sub-
jects, than all the verbal limitations and saving clauses,
that could be engrossed on parchment. It lies in the
immediate, constant and ever-felt responsibleness of
their political agents. This is our warranty, that the
high discretionary power, reposed by the Constitution
in the national Legislature, will not be abused. Such
being the case, how extravagant is the suggestion which
has been made, that Congress may alter, perhaps the
Constitution of the States, under the pretext of sub-
serving the general welfare ! No less inapplicable is
the remark, that shorld the power contended for, be
determined to reside in the national Legislature, an
alarming stride will be taken to destroy the written Con-
stitution. The clause in that instrument on the con-
trary, which confers the power of appropriation, has
been already, it is behoved, proved to be limited in its
extent, only by the discretion of Congress, as well in
relation to the general welfare, as the common defence of
the country. This is the obvious import of the words.
But the Legislature of Maine insist, in opposition to
their natural and legitimate interpretation, that such a
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construction will lead to absurd consequences. The
arguments of both proceed then on an equally anxious
desire to ascertain precisely the intention of the framers
of the constitution, as ti is written, and an equally honest
determination to abide by the issue of the enquiry. If
there be any difference, it must consist in this, that we,
confiding in the integrity of our own representatives,
who must always, at short periods, surrender the power
we have given them, adhere to the most literal and ob-
vious construction of the constitution ; while our oppo-
nents endeavor to resist it by reasons of expediency,
which would be pertinent, were the question, what the
Constitution ought to be, instead of, what it is. But
here it ought to be observed, that the most strenuous
opposcrs of internal improvements, while they dispute the
authority to make them, admit their expediency and
great utility, and lament the want of power, as a defect,
that paralizes the arm of the nation. For the General
Government is not only able to cany into effect a sys-
tem of general improvement under favorable auspices,
but is indeed, as we have seen, the only agent, that is
competent to the execution of such an undertaking.

But there is another view of this subject, which is
calculated, more than any consideration, arising from
theory only , to recommend itself to practical statesmen.
The question we are considering, has long since been
decided. The Constitution has received an interpreta-
tion, and further speculation can lead to no other result
than to disturb our fundamental law, which must be any
thing, rather than a blessing, so long as it shall remain
unascertained and doubtful. Probably it will be said,
as it often has been, that a Legislative body is not
bound by a decision, however often repeated, of its
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predecessors, because the Legislature cannot alter the
Constitution. From such remarks, it would seem, that
the nature, force and value of precedent are not
always very clearly apprehended or appreciated.
Such is the infirmity of the human mind, that perhaps
there never was a law promulgated, which was not fol-
lowed-by doubts respecting its construction. These, it
is evident, must necessarily remain unsolved forever, un-
less some tribunal shall be clothed with authority to de-
clare its legitimate meaning. By this proceeding, the
court does not undertake by any means to alter an en-
actment of the Legislature, but to elucidate and ex-

pound their real design, which, from the defects of lan-
guage, is often in danger of being misunderstood or per-
verted. When a decision has oncfe taken place, it is, in
general, evidence of the law. If t should be acquies-
ced in through a series of years, end especially should
it be confirmed by according adjudications on the same
points, the law upon that subject is deemed to bo settled
and incapable of being shaken, except by legislative
power. This rule of law, as well as dictate of the
soundest sense, has been the pole star of the Judiciary
from the earliest period of civilization known to us. In
all this, there is nothing more apparent, than the prac-
tical wisdom, which has led to the adoption of this con-
servative principle on subjects of embarrassing delicacy
and difficulty. And it may sometimes be worth our
while to reflect upon our condition, if, disregarding the
moral obligation of precedent, our judicial tribunals
should proceed to decide all cases, coming before them,
as if they had never occurred before ? What uncertain-
ty and confusion must ensue ! Whjit injustice must un-
avoidably be done ! And is it not equally important,



•V

12

that the Constitution, the suprema lex should be certain
and stable ? Yet how will this happy result ever
take place, if the Legislature for 10 or 100 years, per-
haps, to come, may, at every session, commencing de
novo, put upon it whatever interpretation they may
please, on the ground, that they are not bound by their
own previous acts, or the rebus adjudicatis of their pre-
decessors.

These and other considerations, that cannot be here
detailed, have convinced your committee, that what has
been adjudged and acted on by the legislature of the
Union lor the space o,’twenty years or more, should be
respected, as a permanent rule of action in future.

What has been the character of the national legisla-
tion in relation to internal improvements is the remaining
topic of inquiry. Mr Madison, to obviate an objection
to the Union from its extent, suggested in the Federal-
ist, that the intercourse throughout the Union would be
daily facilitated, new improvements and interior naviga-
tion opened nearly throughout the whole extent of the
United States. This idea the same illustrious statesman
afterwards in 1796 pursued by submitting to the House
of Representatives a resolution to cause a survey to be
made of a road from north to south through all the At-
lantic states, as the commencement of a system for their
improvement. Mr. Jefferson, during his administration,
caused a reconnoisance and survey to be made of a
road between the city of Washington and New Orleans.

In 1806 Congress assumed the power in question, and
authorized the construction of the Cumberland road.

In 1808 Mr. Gallatin made his celebrated report,
comprising a fund of solid information; but war, soon

succeeding, quenched for a time the spirit of improve-
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rnent. Henry St. George Tucker, of Virginia, it is said,
was the author of the first report to the House of Rep-
resentatives in favour of internal improvements. On
the return of peace the spirit of improvement revived in
the South, and in December 1816, on the motion of Mr.
Calhoun, a Committee was appointed to inquire into the
expediency of setting apart the bonus and nett amount
of profits of the National Bank, as a permanent fund for
internal improvements, and a bill, founded thereon, pas-
sed the two Houses, but was rejected by Mr. Madison
for constitutional reasons. On a reconsideration, how-
ever, there was still a majority in favour of the bill.

Mr. Monroe in December 1817 sent a message to
Congress, concurring in the opinions of his predecessor,
on which a report was immediately adopted by the
House in opposition to the views of the President.

Resolutions passed in the same session directing the
Secretaries of War and of the Treasury to report a plan
for the application of such means, as are within the pow-
er of Congress for opening and improving roads, and
making canals, together with general information, rela-
tive to works of a similar nature, commenced by States
or Corporations. 11l health prevented the latter from
replying to the call, but the Secretary at War on the
7th of January, 1819 made an interesting Report, in
which he says, “that a judicious system of roads and ca-
nals, constructed for the convenience of commerce, and
the transportation of the mail only, without reference
to military operations, is itself among the most efficient
means for the more complete defence of the United
States, without adverting to the fact, that the roads and
canals, which such a system would require, are, with a
few exceptions, precisely those, which would be required
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for the operations of war, such a system, by consolida-
ting our Union, increasing our wealth and fiscal capaci-
ty, would add greatly to the resources of war. It is in a
state of war, when a nation is compelled to put all of its
resources in men, money and skill and devotion to coun-
try into requisition, that its government realizes, in its se-
curity, the beneficial effects from a people made pros-
perous and happy by a wise direction of its resources in
peace. The further this subject is pursued, the more
clearly will be established the intimate connection be-
tween the defence and safety of the country, and its im-
provement and prosperity.”

Congress has from time to time, made appropriations
for the repair of the Cumberland road, and otherwise
manifested a steady perseverance in promoting general
improvement. In January, 1822 a bill was reported,
which, in April, 1824 became a law, whose object was
to procure information, and lay a solid foundation for
the improvement of the country by the direct action of
the General Government. It provided that the neces-
sary surveys, plans and estimates should be made ofsuch
roads and canals, as the President should deem of na-
tional importance, in a commercial or military point of
view, for the transportation of the mail. Mr. Monroe,
whose opinions had now undergone a change on this
subject, approved the bill, and also at the same session,
an act, authorising a subscription to the stock of the
Chesapeake and Delaware Canal, a noble enterprize,
which had languished for a century, since it was first
projected, for the want of means ; and finally owed its
completion to the seasonable assistance of the general
government. The act of 1824 was considered the germ
of a grand system of internal improvements. Under its
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authority extensive surveys of our country have been
made by scientific engineers, and the whole nation has
been roused to a consciousness of the felicity of their
condition in regard to its capacity for improvement.

Congress has bestowed encouragement on the Louis-
ville and Portland Canal, and the Dismal Swamp Canal,
and subscribed a million of dollars in aid of the magnifi-
cent canal, that is designed to connect the waters of the
Ohio with the Chesapeake Bay. Acts have passed to
improve the navigation of the river Ohio by removing
bars and other impediments ; to free the Mississippi from
snags and sawyers, and improve its navigation by a ca-
nal : to improve the Kennebec, Merimac and Connecti-
cut rivers, and by many other works of a similar descrip-
tion. The Cumberland road has been continued to
Zanesville in Ohio, at an expense of a million of dollars,
and provision is made for its repairs and further contin-
uation. Laws were recently past, in most cases by large
majorities in the House, authorizing subscriptions to the
stock of the Maysville and Lexington turnpike Compa-
ny, the Washington and Frederick turnpike Company,
and to the Louisville and Portland Canal Company.

Many other works, beside these, have been commen-
ced or completed, for military and other roads, im-
provement of harbors, and the like, involving altogeth-
er an expenditure of four millions of dollars.

The first proposition, that was moved in Congress in
favor of the principle of internal improvement was car-
ried, it is believed, by a majority only of two votes ; and
now two thirds, if not three quarters, of the House are
its strenuous advocates, and twenty states have declar-
ed in its favor. It is the peculiar advantage of expen-
ditures for this object, that they will naturally have the
salutary effect to withdraw the government from useless
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and lavish, and sometimes dangerous expenditures
abroad, and confine their action to the limits of the
country.

The great extent to which the power of appropria-
tion has been carried, may be shewn by a few exam-
ples. In 1794, Congress made a gratuitous grant to
the inhabitants of St. Domingo, who sought an asylum
on our coast from the convulsions and calamities of
that island, and also, in 1812, to the people of Carac-
cas, reduced to misery by an earthquake. The grants
to Lafayette, the soldiers of the revolution, and the mi-
litary academy, illustrate the same point. And it is a
happy feature of this power, that it may be exerted in-
definitely, without encroaching on the authority of the
several states, whose union it exerts a powerful influ-
ence to preserve.

If the government does not possess the power we are
now contending for, we present the anomaly of a great
nation, deprived of the ability of providing for the im-
provement of its own condition. We present the re-
markable spectacle of a people who have strangely de-
nied themselves the right to employ the plainest means,
which God and nature have placed in their hands, for
cementing the union, and securing the common defence
and general welfare.

Your Committee are far from believing, that the hap-
py constitution of the union under which they live, is
justly obnoxious to so serious a censure, and therefore
beg leave to submit, in conclusion, the following resolu-
tion. For the Committee,

SAM. J. GARDNER, Chairman.
Resolved, That it is expedient, that the General Go-

vernment should continue to prosecute a course of na-
tional internal improvement.


