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House of Representatives, February 4, 1833.

Ordered, That the Committee on the Judiciary be
directed to inquire and report, what property the Com-
monwealth has in the several terries which sundry pe-
titioners for acts of incorporation claim to hold and
carry on,—and what is the probable value of such ferry
rights,—and by what authority oflaw the said petitioners
claim to hold and exercise the same,—and whether ap-
plications are now pending, the granting of which might
revive any extinguished ferry, or establish any new
one,—and whether the Legislature ought to grant or al-
low the same without a full and valuable consideration.

House of Representatives, Feb. 11, 1833.
Ordered, That the Committee on the Judiciary, who

have under consideration the applications for ferry
rights, consider and report whether the grant by the
Commonwealth of a ferry to Noddle’s Island, if one
bo made, will interfere with the legal rights of the pro-
prietors of Winnisimmct Ferry.

L. S. CUSHING, Clerk.

L. S. CUSHING, Clerk.

©ommontocalttj of Massachusetts.

©ommontocalth of Massachusetts.





House of Representatives, February, 19, 1833.

The Committee on the Judiciary, to whom were referred
the Orders of the House of the 4th and 11th inst., re-

specting Ferries, have attended to the subject, and
ask leave to

That three of their number, in the absence of the
others, have examined much documentary evidence,
and several witnesses,—have heard counsel in behalf of
the petitioners, who ask to be incorporated as “ the
proprietors of Winnisimmet Ferry,” and in behalf of
the proprietors of Noddle’s Island,—and were attended
by the Attorney General in behalf of the Common-
wealth, under the Orders of the House passed on the sth
instant. No one appeared io behalfof the Cityofßoston.

1. The first question on which the Committee are
directed, by the Order of the 4th inst, to report, is,
“ what property the Commonwealth has in the several
ferries which sundry petitioners for acts of incorpora-
tion claim to hold and use.”

The Committee understand this Order to refer to two
ferries only,—that called ‘Winnisimmet Ferry,’—and
that which is claimed by the proprietors of Noddle’s
Island.

erommontoealttj of iHassactjusetts
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As to the ‘ Winnisimmet Ferry,’ by which the Com-
mittee mean the ferry from Chelsea to Boston, and
from Boston to Chelsea, they are of opinion, on the
most considerate examination of the facts and of the
law, that the Commonwealth has no “property” therein,
in the sense in which they understand that term to be
used in said Order. The reasons which have brought
them to this conclusion, will be given in their reply to
the third question submitted to their examination.

As to the ferry to and from Noddle’s Island and the
north part of the city of Boston, the Committee are of
opinion that the Commonwealth has a “property” there-
in, in the sense which should be given to the Order.
That “ property” of the Commonwealth in this ferry,
the Committee understand to be, a right to grant or to
withhold a franchise of a ferry there, on such terms as
may be judged most advisable. Reasons for this opinion
also will be given in the reply presently to be made to
the third question.

2. The second question respects “ the probable
value of the ferry rights.” The Committee understand
this question to relate only to their value to the Com-
monwealth, and not to the claimants who are “ peti-
tioners for acts of incorporation.”

The answer already given to the first question, if it
be correct, disposes of the second, so far as it regards
‘ Winnisimmet Ferry.’ It is of no value to the Com-
monwealth, as a source of pecuniary profit. It belongs
wholly to individuals.

The probable value of the ferry to and from Noddle’s
Island and the City, may admit of two distinct conside-
rations. In the present condition of that Island, and
without reference to projected schemes of improvement



7

there, or to future projects of rail roads, &c., to com-
municate with that Island and the County of Essex,
the Committee deem the existing ferry of no pecuniary
value, either to the Commonwealth, or to any individu-
als or corporations.

With reference, however, to such projected improve-
ments, the Committee cannot doubt but that the right
of the Commonwealth to grant a ferry franchise might
be made the means, in more than one way, of bringing
money into its Treasury. What sum might be obtained
in these days of enterprize and competition, for an ex-

clusive ferry-right between the City and Noddle’s Island,
the Committee have no means to ascertain ; and they
regard this kind of “ probable value” as not within the
intent of the Order of the House.

3. The third question which the Committee were
directed to examine, is u by what authority of law the
said petitioners” for acts of incorporation “ claim to
hold and exercise” their ferry rights.

In the hearing which the Committee gave to all
parties who appeared before them, the petitioners
who claim ‘ the Winnisimmet Ferry,’ rested their claim
on the grounds which are now to be succinctly ex-
hibited to the House. They showed a grant, made
by the Colonial Legislature, in September, 1634, to
Samuel Maverick, “ to enjoy to him, and his heirs and
assigns forever,” a ferry at Winnisimmet; and thence
deduced a title by an unbroken series of descents and
conveyances to the said petitioners. They also showed,
to the perfect satisfaction of the Committee, that the
possession and use of said ferry had always accompanied
and followed the title.

Since the erection of Malden Bridge, and more es-
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pecially since the erection of Chelsea Bridge, this use
was shown to have been greatly diminished. But it
was not shown that there has been any abandonment of
the right or discontinuance of the use.

These petitioners further showed, that in 1635, it was
ordered by the Colonial Legislature, that a ferry bo set
up on the Boston side, “ to transport men to Winnisim-
met, &c ” That in 1638, there was, by the same au-
thority a ferry appointed from Boston to Winnisim-
met, Noddle’s Island and the ships, the person to be
appointed by the magistrates of Boston.” That in 1641,
the magistrates of Boston reported to said Legislature
that they had leased said ferry for a term of years, re-
serving six pounds yearly, to be paid to the public trea-
sury. That by several acts passed in 1642, 1644, and
1645, all rent was remitted by said Legislature for time to

come.
From 1677 to 1711, the said petitioners showed a se-

ries of leases of said ferry on the Boston side, by the town
of Boston, and for its benefit, without any interference
on the part of the Colony or Province. That in 1711, it
was enacted by the Provincial Legislature, “ that the
town of Boston, and the proprietors of the farm on the
Winnisimmet side, who claim the privilege of said ferry,
do respectively maintain , and from time to time keep in
good repair, sufficient and convenient ways for passing
to and from the ferry boats from the landing place on
either side.” (Province Laws, 173, ed. of 1759.) The
same statute required them to set up a third boat for the
public accommodation.

These petitioners further showed, from the records of
the Town of Boston, that a third boat was set up, on joint
account, by the Town and the proprietors of the said farm.
That said ferry was held and carried on, on the Boston
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side, underleases publicly made by the Town, until 1793.
That afterwards the said ferry was managed by Henry
Howell Williams, the proprietor of Winnisimmet, with
the consent of the Town of Boston, until his death in
1803.

No direct evidence has been given to the Committee,
that Mr. Williams ever had a lease of said ferry, from
the town of Boston. The Committee, however, find
on the ‘Minutes of the Selectmen’ of Boston, that
two of them were appointed a committee, in June 1800,
“ to confer with Henry Williams, respecting the terms
of a new lease (or Winnisimmet Fery.”

It was shown by the testimony of witnesses examined
before the Committee, that after Mr. Williams’ death,
the ferry was in the possession of his family, and was
carried on until the City Authorities, in November 1831,
leased it to the petitioners aforesaid for thirty years,
with a covenant of renewal forever, at stipulated inter-
vals, or to sell them the franchise in fee, if they shall
elect, within five years, to pay the City therefor the sum
of five thousand dollars.

It was further shown to the Committee, by oral testi-
mony, that after the erection of the bridges before men-
tioned, horses and carriages were seldom, if ever, trans-
ported, in ferry boats, to and from Chelsea and Boston ;

that the boats ran almost wholly during the mild season
of the year; and that the chief transportation in them
was of persons going to and from the hotel, near the
ferry-landing in Chelsea. It was, however, shown, that
travellers were occasionally carried in those boats, when-
ever they made application to be so carried.

It further appeared in evidence, that Henry H, Wil-
liams and his family always used the said ferry under a
claim of right.

1 \
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The Committee have thus reported, separately, the
evidence respecting the ferry at Chelsea, and also
the evidence respecting the ferry at Boston, because
they find that when these ferries were established, it was
understood and intended, by the Colonial Legislature,
that they should be wholly distinct. And the Commit-
tee find a Colonial Ordinance, passed in 1641, in these
words: “Whosoever hath a ferry granted upon any
passage, is to have the sole liberty of transporting pas-
sengers from the place where such ferry is granted, to
any other ferry or place where ferry boats use to land.
And any ferry boat that shall land passengers at any
other ferry, may not take passengers from thence, if the
ferry boat of the place be ready.” (Ancient Charters,
&c. p. 110.)

On this evidence, the Committee are of opinion that
the petitioners for an act to incorporate them as “ Pro-
prietors of Winnisimmet Ferry,” have full “authority
of law to hold and exercise” the “ ferry-rights,” origi-
nally granted to SamuelMaverick, in 1634,and also those
which are derived from the original appointment and
setting up of a ferry “ from Boston to Winnisimmet,”
in 1635 and 1638.

It was not intimated, by any party who appeared be-
fore the Committee, that there is any defect in the said
petitioners’ title to the ferry from Chelsea. But it was
strenuously urged, that their title to the ferry to Chelsea
is defective. In the first place, it was insisted that
no grant of this latter ferry was ever made to the town
of Boston, by the colonial or provincial government,
but only the power of appointing a ferryman. It seems
to the Committee, however, that this cannot be a sound
construction of the acts and omissions of the Legisla-
ture.
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Though the rent of this ferry was paid into the public
treasury for several years after 1635, yet this does not
necessarily prove that the original grant was not intend-
ed and understood to be made to the Town. The Com-
mittee, however, do not rest their opinion on the terms
of the original appointment of the ferry, nor on the
original management of it. But its subsequent history
does not permit them to doubt that it became the pro-
perty of the Town of Boston. The original reservations
to the public were early released by the Legislature,
and the open, notorious, and long continued possession
and use of the ferry, by the Town and its tenants, for
almost two centuries, under a claim of right, constitute,
in the judgment of the Committee, a complete and sat-
isfactory title. They do not understand that an express
grant must of necessity be shown, in order to maintain
a title, either against the sovereign or a subject. Long
continued and uninterrupted possession, under a claim
of title, is said, in legal phrase, to amount to a grant, to
furnish a conclusive presumption of a grant, &c. &c.
Whatever may be the language of the law, in cases of
this nature, the simple truth of the matter is merely
this:—that such long continued, open possession, under
a claim of title, shall not be allowed to be disturbed on
any alleged defect of original right; that there shall be
a period, when dormant claims shall be extinguished ;

that, on grounds of public policy, and to preserve the
peace of mankind, unquestioned possession, for a long
time, shall forever after remain unquestionable. This
doctrine, as the Committee have no doubt, is applicable
and has been applied by the courts, as well to the Com-
monwealth as to individuals.

It cannot escape the consideration of the House, that
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the ferry in question was under the immediate eye of
the early legislatures of Massachusetts ; that a great
proportion of the “deputies” passed over it on their
going to, and returning from the seat of government;
that they could not have been ignorant of the claim,
and the exercise of the right claimed, by the Town of
Boston, to the property therein. If this claim had been
groundless, and this exercise wrongful, the Committee
believe that the vigilance of our forefathers would not
have been evaded, nor the usurpation of the intruders
been suffered to overmatch the government.

Furthermore, the statute of 1711, which has already
been jeferred to, seems to the Committee to recognize
the right of the Town of Boston to this ferry, and to
confirm it by imposing a corresponding obligation.

It was also urged upon the Committee, by counsel,
that if the Town of Boston ever had any possession of
this ferry, adverse to the rights of the Commonwealth,
that possession had been abandoned, and if the Com-
mittee rightly apprehend the argument, that the origi-
nal right of the Commonwealth revived, before the re-
cent conveyance to the petitioners by the City Author-
ities.

The Committee, however, are not able to see any
evidence of abandonment. The ferry has been contin-
ually possessed and used, in the manner, and to the
extent already stated, since 1793, by persons holding
under the Town or City, and with its knowledge and
consent. This, in the opinion of the Committee, is for
all legal purposes, possession and use by the town itself.

It has been argued, that a report of a committee of
the City Government contains expressions implying a
discontinuance of the Boston Ferry; as to which the
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Committee will only suggest, that, so far as regards the
convictions ofsaid government, the supposed implication
is negatived by the indentures executed by the city for
the conveyance in fee of the Boston Jerry to the Trus-
tees of the Winnisimmet Ferry.

The proprietors of Noddle’s Island claim the right
to hold and carry on the ferry between that island
and the north part of the City, by virtue of a license
granted to them by the Mayor and Aldermen, on the
sixteenth of November last. The Mayor and Aldermen
are supposed, by these proprietors and their counsel, to

be the successors of the Court of Sessions, under the
provisions of the act establishing the City of Boston.
And it is further supposed by them, that the Courts of
Sessions had authority, under the statute of 1796, c. 42,
to license ferries in all cases. On the other hand, it is
supposed by the petitioners who claim the property in
Winnisimmet Ferry, and by their counsel, that this stat-
ute did not confer on those courts authority to license
ferries over tide waters and arms of the sea. They
also deny the validity of the said license granted by the
Mayor and Aldermen, on various other grounds.

The Committee do not deem it necessary to the dis-
charge of the duty assigned to them, that they should
express, or even form, any opinion on these disputed
points. They are informed that these points are now
in litigation before the Supreme Judicial Court, and if
any intended action of the House were supposed by the
Committee to be in any manner affected by these points,
they would recommend that such action should be sus-
pended until the decision of the court is made. But
the Committee are not aware that any measure is con-



14

templated by the House, that is at all connected with
these litigated matters.

Whatever may be the judicial decision respecting the
validity of the license abovementioned, the Committee
are of opinion, that the proprietors of Noddle’s Island
cannot have an exclusive right of ferry, under that
license ; that the statute of 1796, c. 42, does not dele-
gate the power of granting an exclusive ferryright, nor
divest the Commonwealth of its supreme control,
through the immediate agency of the Legislature, of the
navigable waters within its jurisdiction.

The Committee believe it to be perfectly clear, that
navigable waters are public property, and that all ferries
and bridges over them, if not established by legislative
authority, are public nuisances. The Legislature may
doubtless delegate this authority over navigable waters,
at least within the limits to which both the ferries now
in question arc confined, to other bodies: but when
those bodies shall exercise it, and confer the right of
building a bridge, or setting up a ferry, this right will
be conferred by the Legislature through the action of its
agents.

The Committee are not aware that this authority has
ever been delegated, with regard to bridges over such
waters, or that, in regard to ferries, it has been dele-
gated except so far as an authority to license them may
have been granted to certain courts.

It is on these grounds that the Committee have alrea-
dy expressed the opinion that the Commonwealth has a
“ property” in the ferry-right to and from Noddle’s
Island, by which they mean, that the Legislature may
grant such ferry-right to whomsoever they please, and
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on such terms as they please, notwithstanding the
license by the Mayor and Aldermen of Boston.

4. The next question which the Committee were
directed to examine, is, “ whether applications are now
pending, the granting of which might revive any extin-
guished ferry, or establish any new one.”

The Committee understand this part of the Order of
the 4th inst., to refer only to the petition of those who
call themselves proprietors of Winnisimmet Ferry, and
the petition of the proprietors of Noddle’s Island.

As the Committee have before expressed their full
conviction that the Winnisimmet Ferry has never been
extinguished ; the House must have anticipated the
reply which they now distinctly make, that, as to this
ferry, no application is known to them to be pending,
the granting of which will revive an extinguished, or
establish a new ferry.

If the proprietors of Noddle’s Island, who ask to be
incorporated as “ The North Boston Company, &c.”
consent to take an act of incorporation, if the Legisla-
ture please to grant it, which shall omit all provisions
concerning a ferry to and from that island, the Com-
mittee cannot perceive that the granting of their peti-
tion, as thus modified, will either revive or establish
any ferry whatever.

5. After this statement of the views of the Commit-
tee on the four preceding points, they ask to be dis-
charged from the consideration of the last question that
is presented in the Order of the House of the 4th inst.
viz., “ whether the Legislature ought to grant” the fran-
chise of a ferry, “ without full and valuable considera-
tion.”

If the proprietors of Noddle’s Island continue so
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much of their original ‘ application’ as relates to a fer-
ry, the Committee are of opinion that it is inexpedient
for the Legislature, under existing circumstances, to
make them any grant of a ferry, either with or without
a full and valuable consideration, or to recognize, in
any way, their claim to a ferry. The litigation now
going forward, between the two sets of petitioners,
would have induced the Committee to recommend to
the House not to do any act, by which either of the
parties might, by any possibility, be prejudiced in their
existing rights or remedies. And, for like reasons, they
do not deem it expedient to introduce into the act for
incorporating the Winnisimmet Company, words of
original grant or confirmation in respect of the Winni-
simmet or any other ferry.

The Committee do not understand this fifth and last
question to have been submitted to their consideration,
as a question of general legislative policy; but with
exclusive reference to the granting of an original ferry-
right to the petitioners whose claims have herein been
discussed. And as the question has, in this aspect of it,
ceased to be of any present practical importance, if the
House adopt the view's of the Committee on the preced-
ing questions, they do not deem it expedient to offer
any general speculations concerning the future policy
of the government in relation to grants of privileges and
franchises.

6. On the Order of the House, of the 11th inst. that
the Committee “ consider and report whether the grant
by the Commonwealth of a ferry to Noddle’s Island, ifone
be made, will interfere with the legal rights of the pro-
prietors of Winnisimmet Ferry,” the Committee beg
leave to be very brief in their report. They have al-
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ready said that in the present condition of that island,
and without reference to projected schemes of improve-
ment there, or to future projects of rail roads, &c. to
communicate with that island and the County of Essex,
they are of opinion that the existing ferry is of no pe-
cuniary value to the public or to individuals. Of course,
it follows, that a grant ofthis ferry by the Commonwealth
would not, while the island remains in its present con-
dition, impair the rights of the proprietors of Winni-
simmet Ferry. And the Committee are of opinion that
the title of the Winnisimmet proprietors does not em-
brace a ferry, as such, from Boston to Noddle’s Island.

But in reference to the projects above referred to, a
grant of a ferry to the proprietors of the island might,
in some given state of facts, greatly impair the rights of
the owners of the other ferry. If a rail road from Salem
to Boston should be made over this island, and thus a
new line of travel and transportation be opened between
the county of Essex and the City of Boston, great injury
might be done to the old ferry by the grant of a new
one, in certain supposable facts.

The Committee are of opinion that whenever a new
ferry is set up so near to an old one as to take away its
custom, the new one is a nuisance to the old one, and
that the proprietors of the old ferry have good grounds
of redress, in the courts both of law and equity.

This doctrine holds true, and will be expressed by the
courts, as well when the new ferry is granted by the
Legislature, as when it is set up on private authority.
This is the opinion of every text-writer with whom the
Committee have any acquaintance, and has been expli-
citly asserted by all the judges of the Supreme Judicial

3 h
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Court of this Commonwealth, in the case of the Charles
River Bridge vs. the Warren Bridge.

But whether the contemplated project of a rail road,
&.c. over Noddle’s Island will be a nuisance to the
owners of Winnisimmet Ferry, is a question of fact,
which must he decided, if the litigant parties require it,
by a jury. On this question, the Committee have nei-
ther the means, nor the disposition, to form any opinion.
They cannot, however, hut observe that the proximity
of the two lines of communication with the main land
on the north side of Boston Harbor is such as will un-
doubtedly induce caution on the part of any Legislature
that may be solicited to grant to the proprietors of
Noddle’s Island, or to any other persons, a supposed
right to open another great northeastern thoroughfare,
especially in view of the events which have followed the
grant of Warren Bridge.

The Committee, at some future day, will cheerfully
append to this Report, if the House please to direct
them, an abstract of all the documentary evidence which
was presented to them at the hearing, or which they
have since discovered. But they do not perceive that
such an appendix is requisite for the understanding of
the subject before the House.

All which is respectfully submitted

THERON METCALF, for the Committee.
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