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House of Representatives, Feb. 5, 1833.

Ordered, That the Attorney General be required, on
the notice of the Judiciary Committee, to appear before
them, in behalf of the Commonwealth, and aid in any
investigation, which may be had, in reference to an order
of the House, directing that Committee to make sundry
enquiries, on the subject of certain ferries.

L. S. CUSHING, Clerk.
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The Attorney-General, having received an order
of the Honorable the House of Representatives to ap-
pear before the Judiciary Committee and “ aid them in
any investigation which may be had in reference to any
order of the House, directing that Committee to make
sundry inquiries on the subject of certain ferries”—and
having in pursuance of said order attended said Com-
mittee on the 9th, 11th and 12th of February, begs leave
very respectfully to submit to the said Committee, and
through them to the Honorable House, the following

The particular duty assigned to the Committee by an
order of the House of Representatives of the 4th inst. is

Ist. To inquire and report what property the Com-
monwealth has in the several ferries which sundry peti-
tioners for acts of incorporation claim to hold and car-
ry on ?

2d. What is the probable value of such ferry rights ?

3d. By what authority of law said petitioners claim to
hold and exercise the same ?

4th. Whether applications are now pending, the
granting of which might revive any extinguished ferry,
or establish any new one ?

6th. Whether the Legislature ought to grant or allow
the same without a full and valuable consideration ?
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It may be convenient to consider the general nature
of the whole subject included in the order of the House
of Representatives, before making a definite reply to the
questions above proposed.

A ferry is by law considered a part of a public pas-
sage, or highway, whenever a river or other water is to
be passed in boats.

The ferries, supposed to be referred to in the forego-
ing order, are those which now are, or hereafter may be
established or required for the convenience of the pub-
lic travel, between the north and northeastern part of
the city of Boston and the opposite shore, either of the
islands or the main land.

Such ferries arc over navigable waters, inlets or arms
of the sea.

By well established principles of law, long known and
practised upon in this Commonwealth, and very recently
brought under revision in the Supreme Judicial Court,
all such navigable waters, inlets or arms of the sea, are
recognized to be the public property, and all roads, fer-
ries and bridges which are over them, are to be granted
and regulated by the power of the Legislature.

This rule of law, exceedingly familiar to the members
of the Judiciary Committee, is abundantly supported by
adjudicated cases and the authority of elementary wri-
ters.*

* Inst. lib. 2, tit. 1, §2, 3, 4. Dig. lib. 39, tit. 2. Lib. 43, tit. 12, I. 4.
2 Domat’s Public Law, book 1, tit. IP, §l, No. 7. Valtel, bk. 1, § 100, 244,
245. Case of Isle of Ely, 10 Co. 141. Com. Dig. Chemin, A. 1. Hale De
jure Maris, part 1, c. 1, c. 3. 2 Inst. 38. 1 Hawk, P. C. 76. Hooker vs.
Cummings, 20 John’s R. 100. Commonwealth vs. Coombs, 2 Mass. T. R
493. Hood vs. Deighton Bridge, 3M.T. R. 267. Arundell vs. McCulloch,
10 M. T. R. 70. Commonwealth vs. Charlestown, 1 Pickering 165. Com-
monwealth vs. Breed, 4 Pickering 404. Charles River Bridge, vs. Warren
Bridge, 7 Pickering, passim.
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This property of the Commonwealth over navigable
waters, like any other property may be disposed of as to

the wisdom of the Legislature may seem fit, and accord-
ingly in numerous instances it has been granted abso-
lutely, or conditionally, to individuals or corporations ;

and, by means of such grants, valuable interests and
property become vested, which cannot afterwards be
reclaimed.

But in every case of inquiry into the condition of
such property, as the original right was in the whole
people, and so must remain until parted with in a legal
manner, by the people’s authorized agents, persons
claiming any part of it must show a subsisting legal right
against the Commonwealth, or the original title of the
public must be considered valid and unimpaired.

If any part of this property had at any time been
granted to individuals or corporations, on conditions es-
tablished by particular grants, or by the general laws of
the land to be performed by the grantees, a breach of
such condition, on which the estate or franchise depend-
ed, might entitle the Commonwealth to reclaim it, and
through the intervention of the judicial department to
demand a restoration of its original rights.

In the present case it becomes necessary to ascertain
whether the public property over the waters in question
has ever been alienated, and to what extent; if aliena-
ted, whether absolutely or conditionally, if with condi-
tion, whether the condition has been substantially com-
plied with, and what would be the legal consequences
of a breach of it ?

Should it appear that the grant, if any, might be re-
claimed, or had been forfeited, the measures which the
public interests would then require, would be deter-
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mined, not. by principles of strict law, but by that
dignity and liberality that distinguish the sovereignty of
the State.

Two claims have been interposed against the Com-
monwealth, in some respects conflicting with each other,
and obstructing in an unequal and dissimilar degree the
entire right which the public would otherwise have to
the property in question.

The first now to be considered is made by Francis B.
Fay and others, as trustees; and it is understood that
they claim the franchise and exclusive right of ferry be-
tween Winnisimmet and Boston, and between those two
places and Noddle’s Island, by purchase, and a chain
of conveyances presently to be stated in detail.

The said Francis B. Fay and his associates are peti-
tioners for an act of incorporation, under the name of
the Winnisimmet Company, and a bill in their favor has
been reported in the Senate, and printed by its order,
marked Senate No. 16.

The first section of that bill proposes to authorize the
Company “ to purchase and hold the ferry known by the
name of the Winnisimmet ferry.”

The seventh, inserted as an amendment, provides
against any thing in the act being construed to revive
any lost ferry right, or abridge, annul or diminish any
existing right, or renew any former right, or franchise,
existing in the ferry aforesaid, or any other ferry; and
it is understood that these petitioners, claiming, that by
the deed of trust Francis B. Fay and others have the
title to Winnisimmet ferry, and intending to have the
title of said Fay and others conveyed to the new cor-
poration, with other property in lands at Chelsea, desire
an act of incorporation, to manage the property which
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they may then legally possess, but do not ask or desire
that the Legislature should create for them any property
not now in existence, or do any thing to enlarge, con-
firm or revive any title that has been impaired or lost.
Their design is supposed to be that the property, which
is now vested in individuals, when conveyed to the cor-
poration, may be managed as corporate property, leav-
ing open to any controversy on the part of the Common-
wealth, or private citizens, whether what they shall claim
in these waters as their property, be or be not held by a
good and valid title in law.

It is considered by the Attorney-General to be within
the duty assigned him, respectfully to submit through the
Committee to the Legislature, whether consistently with
this design a company should be authorized to purchase
and hold an incorporeal hereditament or franchise, of the
peculiar character of a ferry, until the Legislature is well
satisfied not only that such franchise does really exist,
but what is the precise extent of its privileges; and fur-
ther, whether after authorizing this company to “ hold
the ferry,” the Commonwealth could with propriety ap-
pear in a judicial tribunal and gravely maintain there was
no ferry to hold.

It is important, therefore, to examine the legal title to
the franchise claimed over these waters, and the extent
of it.

The title of Francis B. Fay and his associates, as they
are understood to assert it, is derived from a conveyance
made to them by Thomas Williams, on the Bth March,
1831, and an indenture with the city of Boston, dated
16th November of the same year, the former convey-
ing an estate in fee, and the latter a lease for thirty
years, for a rent reserved of five dollars per annum, with

2 h
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right of renewal; and containing a covenant to release
all the city’s right for five thousand dollars, if within five
years from that date, the lessees or their assigns should
pay that sum to the use of the city.

The right of the said Thomas Williams and of the city
of Boston, which is supposed to have passed by these
conveyances, depends on certain acts of the Government
in ancient times, and certain mesne conveyances, an ab-
stract of which is as follows :

1634. The General Court of the Colony of the Mas
sachusetts Bay made the following order.

The ferry at Winnisimmet is granted to Mr. Samuel
Maveric, to enjoy to him and his heirs and assigns for-
ever. And it is agreed that the court shall from time
to time appoint what shall be paid for the transportation
of one alone, and what for two or more both to Boston
and Charlestown.

1640. 27th February. In the Book of Possessions.
Suffolk Registry. Sam’l Maveric and Anne his wife
with John Blackleach and his wife sell to Richard Bel-
lingham and his heirs a messuage called Winnisimmet;
also his interest in the ferry.

1695. Samuel Bellingham, son and heir of Richard,
enters into a marriage settlement, and vests in trustees
sundry messuages at Winnisimmet. The ferry is not
expressly named. There is the following clause. “ All
the grounds, cellars, shops, &c., and all and singular
other messuages, farms, lands, grounds, tenements what-
soever of him said Samuel Bellingham in Boston or else-
where in New England.

1716. The property in the ferry vested in Edward
Watts, and Anne his wife.

1728. Anne Watts on a marriage to be had wdth
Thomas Greaves conveys to him the ferry farm.



11

Same year, June 26. Four days after the marriage
settlement, a division of the estate of Watts
was made by his children,

Daniel Watts,
Samuel Watts,
Thomas Greaves and Anne his wife.

By this division, Samuel Watts has allotted to him
the Ferry Farm, and also the sole privilege, benefit and
advantage of keeping the ferry called Winnisimmet, and
all other privileges thereto appertaining.

1771. Samuel Watts died, and his eldest son Samuel
took a double share of his estate, including the two
Winnisimmet Ferry boats, with all their appurtenances,
and “ all the privileges of said ferry that belongs to said
estate

1791. Samuel Watts died intestate, leaving chil-
dren.

1793. April 22. These children by deed convey
to Henry Howell Williams, the farm, &c., with the
ferry ways to low water mark, together with the flatts
including all rights, privileges, and appurtenances apper-
taining to the ferry.

Henry H. Williams’ heirs convey to Thomas Wil-
liams, all their interest in the ferry derived from the deed
last above mentioned by sundry deeds.

1831. Bth March. Thomas Williams conveys to
Francis B. Fay and others, the present claimants in trust.

Whatever imperfection in technical forms, or whatever
other inaccuracy might be noticeable in the above seve-
ral conveyances, there seems no good reason to doubt
that it was the intention of the parties to preserve and
convey the original interest of the first grantee in the
premises, and that this intention is as well accomplished
as could reasonably be expected in regard to a matter
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of such antiquity, until the same came into the hands of
Henry H. W illiams.

Admitting, therefore, that the right of Maveric came
into the possession of H. H. Williams, it becomes con-
venient next to inquire what was the precise right which
Maveric took from the Colony, and whether Williams
so retained and kept possession of it, that his heirs could
make a legal conveyance of property in the ferry to
Thomas, whereby he could convey it to the present
claimants.

This right to Maveric, it is now well understood, and
may be taken as admitted, was a right of ferry at or
from Winnisiramet, but not from or at the opposite or
Boston shore.

It seems to have been the policy of our ancestors
that the opposite sides of a public passage should each
be a ferry by itself, and be in the hands of persons hav-
ing separate interests, and at this place they established
this policy by positive enactment. Ancient Charters,
page 281. Province Laws, 3d Geo. 2d, ch. 5.

Accordingly,
1635. May 6. The General Court ordered, that

there shall be a ferry set up on the Boston syde of the
Wynde Mill Hill, to transport men to Charlestown and
Winnisimmet, upon the same terms that the Ferrymen
at Winnisimmet transport men to Boston; and in the
same year, (Dec. 23,) at a town meeting in Boston,
Thomas Marshall was chosen for keeping of a ferry from
the Myll Point unto Charlestown and to Winnisimmet,
and to take for his ferriage as the ferryman there hath ;

and unto Winnisimmet, for a single person, 6d.
It does not appear that any opposition was then, or

has been at any subsequent time made to this act of the
government, or any supposition that it was an interfer-
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ence with Maveric’s grant, but on the contrary, that dur-
ing whatever period the transportation of passengers
was carried on, the ferry at Winnisimmet granted to
Maveric was admitted not to include the ferry at Bos-
ton, although undoubtedly for the convenience of the
several ferrymen and passengers, it became necessary
to manage them together.

This presumption is made certain by the acts of the
present claimants, who do not insist on a right of ferry
from Boston to Winnisimmet by force ot their possession
of Maveric’s grant, but place this part of their title on

entirely different grounds, and it may therefore be as-
sumed as true, that the transportation of passengers be-
tween Boston and W innisimmet was by means of two
distinct and independent ferries, one at Winnisimmet
to Boston, the other at Boston to Winnisimmet.

The ferry at Boston being thus established, and the
town, by force of some law not now to be found, or pro-
bably without any law, but as a convenient act by com-
mon consent, having assumed to appoint the ferryman,
in 1638. 7 mo. 6 day, the General Court passed
another order, recognizing their own powers, as not
impaired by any previous legislation. The order is as
follows.

There is a ferry appointed from Boston to Winnisim-
met, Noddle’s Island, and the Ships; the person to be
appointed by the magistrates of Boston; and in 1641,
the General Court undertake to regulate the fare of
“ both ferries” meaning the one from Boston, and the
one at Winnisimmet.

1711. No other legislation is had for a period of
seventy years, to wit, until 1711, when more boats being
found necessary, the General Court require that the
town of Boston, and the proprietors of the farm who
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claim the privilege of ferry do keep the additional num-
bers.

But whatever the town might in fact claim, it would
seem from the records of the government, that they had
no right to claim any interest by the power of appoint-
ment conferred on them by the order of 1635, because
in 1641, the magistrates of Boston reported that they
had made a lease to one Goodenow and one Williams
for one year for £ 6 to be paid into the treasury of the
state, and for two years more if they give content unto
the county, and themselves desire to hold it. 1 Vol.
Gen. Court Records—3lB-19.

And in 1642. By order of the government, the rent
due to the colony is remitted, on condition that the fer-
ryman should carry the magistrates free of charge.

And again in 1544, it is remitted. 2d vol. p. 70—
and in 1633, an order passed to pay from the treasury
for the magistrates ferriage, as, it would seem, an addi-
tional encouragement to the ferrymen.

After the ferry was established by order of Court, and
after power was given to the magistrates of Boston “ to
appoint a person” and after the above acts of the govern-
ment, the town, in one or more instances, but generally
the selectmen, undertook to lease the property. Thus
in 1677, it was leased by the town to Jos. and Benj.
Williams for three years for eight pounds per annum.
In 1680, to Ths. Hudson on same terms. In 1685, it
was let again to him for seven years, but in 1690-91, he
threw up his lease. The state of the concern till 1708
does not very distinctly appear; but in that year the
selectmen of Boston leased the ferry to Thomas Gyles.

1711. In 1711, Mr. Watts being owner of Maveric’s
right to the ferry at Winnisimmet, lease was granted to
Ths. Gyles, with Watts, to set up a third boat to ply
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between Boston and Winnisimmet, so that he, as lessee
of the town retain the other half of the whole benefit of
that ferry during the term of his lease. Probably this
was in conformity to the order of the General Court,
and in acknowledgment of their authority.

In 1729. The town leased to Watts and Gyles, all
the right which the town has in the ferry between Bos-
ton and Winnisimmet for 7 years.

1756. In 1736, the aforesaid lease expiring, Elias
Parkman desired that he with Thomas Stodard might
have the ferry between Boston and Winnisimmet. This
application was made to the Selectmen and referred
by them to the town ; and at a town meeting the Select-
men were authorized to lease again.

1737. In 1737, the ferry was advertised for lease, and
E. Parkman and others who were in the improvement of
the ferry, were ordered to attend the meeting of the Se-
lectmen. In September of that year, Samuel Watts at-
tended with his lease, and on the 19th October he agreed
to give twenty pounds for a lease of the ferry. It would
seem that no bargain was made with him, because in
January following (1738) the town ordered an advertise-
ment as follows: “To be let upon a lease for years or
otherwise the ferry betwixt the town of Boston and Win-
nisimmet.”

1757. No account is had of what was done in relation
to the proposal, but in 1757 this entry is made on the
Selectmen’s books. Memo to determine whether Capt.
Watts shall be prosecuted for the rent of Winnisimmet
ferry. *

1765. In 1765, Capt. Watts came to the Selectmen’s
chamber and acquainted them that the ways at Winnis-
simmet ferry were broken and damaged, so as to re-
quire immediate repair, which he prayed might be or-
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dered accordingly. It is not known what was done on
this application, but in 1779, Aug. 30, James Oliver was
authorized to lay down good and safe ways at the ferry
at his own charge, and to have the improvement of said
ferry for twelve years, paying one shilling per year.

In 1793. April 10. A Committee of the Selectmen
were appointed to settle with Capt. Butler as to his lease
of Winnisimmet ferry.

In the same year, May 15, Henry Williams was to be
allowed one hundred dollars for repairs of Winnisimmet
ferry, provided it be done to the satisfaction of the Se-
lectmen.

In 1800. June 11. A Committee was to confer with
Henry Williams for a new lease for Winnisimmet ferry.

In 1803. Nov. A Committee was appointed to ex-
amine into the circumstances of the lease Winnisimmet
ferry ways, and to call upon the executors of Henry
Williams, the lessee, for a settlement.

1831. Nothing further appears to have been done by
the town or the Selectmen, or by the city or its govern-
ment, until 1831, when the project of the present claim-
ants being under way, a committee of the city authori-
ties, of whom the late Mayor was chairman, was ap-
pointed to consider the whole matter, and the result of
all the negotiation between the parties was, that the city
by indentures dated 16th Nov. of that year, undertook to
convey its entire interest in the ferry to the present
claimants, for thirty years, at five dollars per annum, with
a right ol successive renewals, and with an obligation to
accept five, thousand dollars for a release of all it? right,
if the lessees, now claimants, will pay said sum at any
time within five years from that date.

The city’s right, whatever it was, has therefore been
vested in the claimants, but the report of the Committee,
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at the head of whom was the distinguished lawyer and
judge above named, contains the following very remark-
able clause ; and the report was accepted and has become
the act of the city. The clause in said report is:

“ In ancient times the city leased from term to term
their part of the ferry to the proprietors of the other part,
for an inconsiderable rent. But of late years the regular
ferry has been interrupted and DISCONTINUED,
except only an occasional use of it by the proprietors on
the other side ; and circumstances are so changed, by the
erection of bridges to Charlestown and Chelsea, that un-
less the city should incur an expense and charge, which
it is not for its interest to do, it would not be available
for any purpose of public accommodation .”

On this statement of the case, the Attorney-General
respectfully submits that no sufficient grant appears to
have been made to the town of Boston or its magistrates,
of the ferry at Boston to Winnisimmet; that no franchise
or right of property ever vested in that town by any act
of the government of the Colony, Province or State ;

and. that said town could not, nor could the city of Bos-
ton make any legal conveyance of property to the claim-
ants, in the ferry aforesaid.

The several acts of 1635 and 1638, are deemed wholly
insufficient for this purpose.

By the first it is simply declared that a ferry be set
up ; by the last, that the magistrates of Boston may ap-
point a ferryman. The attempt to convert a power of
appointment into a right of property, cannot be sup-
ported. The General Court, even at that early period,
well understood the distinction which is here adverted
to, as is seen by the difference of the language used in
the grant to Maveric, and in the power conferred on the

3h



18

magistrates. When a right of property is to be convey-
ed, apt and usual terms of conveyance are selected.
When only a regulating or appointing power is conferred,
the words seem suited to the design. Certainly the dif-
ference in the phraseology indicates a difference of inten-
tion in the two cases.

The act of 1711 is not a grant. It does not purport
to be one. It recognizes as a fact that the town had a
claim to the ferry, but it does not even pretend to ascer-
tain its correctness. Indeed, the use of the word claim,
instead of property, franchise, right, or some other of the
like significance, would imply that it was a claim merely,
upon the validity of which the Court did not intend to
express an opinion ; one which might or might not be ad-
mitted, but concerning which it was not then necessary
to come to any decision.

It is true they had a claim ; a claim to the appoint-
ment of ferrymen, and therefore when more boats were
to be put on, and of course more ferrymen were wanted,
this claim of theirs was well alluded to and recognized.

Against the tenor of all the records of the Government
which are well preserved in the archieves of the Com-
monwealth, it is not supposed that any grant will be pre-
sumed to have been made which grant is not now to be
found.

If no sufficient grant is produced to support a title on
the part of the Town, it may be asked if one was not
acquired by long possession ?

Without insisting on the common law right of the
sovereign to be exempted from the usual statutes of lim-
itation, or the maxim nullum tempus occurret regi, it is
submitted that the Town never, at any time, had a pos-
session adverse to the Commonwealth.

The whole period, during which the Town managed
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the Ferry, by making leases from time to time to suita-
ble persons, and thereby appointing the person to be
Ferryman, was in strict accordance with, and probably
in obedience to the Colonial act, by which this duty
was assigned to them. The possession of the Town
or the Selectmen of the Town, who are probably well
enough described as magistrates of Boston, although
that term is usually applied to another body of public
officers, was in fact the possession of the Common-
wealth, in the manner pointed out by law, and cannot
therefore be adduced to defeat a present existing right
on the part of the Commonwealth.

It is not perceived that the Town ever in ancient
times asserted any interest. As it was charged to ap-
point the Ferryman, it became necessary to see that the
Ferry was in repair, and the whole amount of rent re-
ceived at various times may fairly be presumed to have
been expended for that purpose. Such certainly was
the case for the last twelve years of its being under the
care of the Selectmen.

But if the Town ever had any adverse possession that
possession was abandoned. At the time of the convey-
ance, relied upon by the claimants, neither the Town
nor the Selectmen had been in possession and use of
the Ferry for a period of forty years.

The last known act of the Selectmen of the Town
appears to have been in August 1779, when a lease of
the premises was made to Joseph Oliver, for twelve
years at a shilling a year. That lease expired on 30
August 1791 ; so that when the City made a contract
of lease, and promise of sale to the claimants, it was
out of possession, and had been out of possession for
more than forty years.

In a matter of this kind the allegations of the Com-
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mittee of the City, consisting of its eminent and intel-
ligent citizens, and accepted by its whole government,
may be taken as evidence, not only of the facts, but the
reasons which are admitted against its own title.

The document above referred to, not only admits that
the City had lost its possession, but that the Ferry had
been discontinued, and would not be available for any
purpose of public accommodation ; and it gives as a
reason for the past neglect and probable future neglect
of the Ferry, that the circumstances had changed ;

bridges had been built, and expense would be required
to make it useful; and the conclusion appears to be
logically drawn, that what sixty years ago had been
worth but a shilling a year, would not now, under less
favorable circumstances be worth any thing at all. The
report seems wisely to admit that the Ferry having been
abandoned or discontinued by the City, the offer of five
dollars a year, and the chance of making five thousand
by a release, was a fine speculation, which it would be
prudent to accept from any person by whom it was
offered.

But the whole of this declaration is a full and active
admission that the City had no legal rights, that its pos-
session, upon which only it could ever rest for a title,
was gone, and had been voluntarily abandoned, because,
for the long period since the erection of the bridges it
had not been worth the keeping.

It is not necessary to rely on any strict technical use
of legal phraseology in this report, although drafted by
a legal character, nor to construe the word discontinued,
in its broadest and fullest sense, because in the most
popular acceptation of the term, enough appears to
show, that the City had taken little or no interest in the
premises for more than forty years, they had appointed



21

no ferryman, they had provided no boats, they had not
even taken care that even “an occasional use of the
Ferry” should be made by the proprietors of the other
side, and having thus exonerated themselves with impu-
nity from performing the statute duties of proprietors of
a Ferry, no better word could be selected to shew the
exact state of the matter, than the word discontinued,
which, in common understanding, exactly expresses it.

It is an ancient rule of the common law, that every
ferry ought to have expert and able ferrymen, and to
have present passage and reasonable payment for the
passages. And it is requisite to have one who has prop-
erty in the ferry, and not to allow every fisherman to
carry and recarry at their pleasure, for diverse inconve-
niences. C. Savil 14. Viner 13. Ps. 208.

And this rule was abundantly confirmed and enforc-
ed with great exactness by the ancient and modern le-
gislation of this government. See Acts 1641. 1694,
1726. 1760. and 1797. ch.

By the act passed 14 February, 1797, it is among
other things provided that no person or persons shall
keep a ferry within this Commonwealth, so as to de-
mand or receive pay without a special license first had
and obtained from the Court of General Sessions of the
Peace of the county wherein such ferry may be. This
statute is a revision of ancient laws, of a similar char-
acter.

Now it is certain that no such license was procured
by any person for the ancient ferry at Boston to Winni-
simmet, at any time after the passing of said statute. It
is also certain, from the records of the town and of the
selectmen of the town, that no appointment of a person
according to the law of 1641, was made by them after
the lease of 1779, which expired in 1791. There could
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therefore not have been any legal ferryman at that place
during the whole of the period from that time. The
obligations, which by the same statute attach to legal
ferrymen, and for the breach of which they are subject-
ed to “ grievous amercements,” were during the same
time not in force on any person, and the public travel,
which was entitled to constant accommodation, and
“ ready and due attendance,” might or might not be
accommodated, as suited the pleasure of the occasional
boatmen who came from the other side. This view of
the premises seems to demonstrate the correctness of
the phrase used by the late Mayor of the city that the
ferry was discontinued.

What can be a legal discontinuance but to leave the
place without legal ferrymen, without providing any con-
stant attendance, without suitable boats, and giving up the
whole concern to the occasional use of another set of
proprietors ?

In this connection too it may be well to inquire, what
has been the title, against the Commonwealth, by the
possession of the ferry at Winnisimmet ?

It is in evidence before the committee that it was
regularly kept up until 1805, when by the building
of the bridges in its vicinity, the whole, or very near-
ly the whole business travel was cutoff. It was after
that kept open only about four months in a year, and
the object then, and up to the very moment of its trans-
fer, was not for the accommodation ofbusiness but plea-
sure. The proprietor had a tavern house at the shore,
and his customers of the ferry were almost altogether the
visitors at the house.

The laws by which ferry rights are secured contem-
plate a constant occupation. Cases of necessary inter-
ruption are exceptions. But such occur here only for a
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few weeks in the winter—-not for two thirds of the year.
The laws require ready and due attendance upon pas-
sengers upon all occasions.

The design in establishing the ferry was abandoned,
and a new one partially substituted. Such was the con-
dition of the franchise for about the thirty last years,
and up to this moment the original design of the gov-
ernment in the manner originally contemplated, has never
been, and never will be, resumed. A new scheme, much
more grand and extensive, and it may be more valuable
and worthy of encouragement has been substituted, but
this scheme is altogether a departure from the plan of
the ferry vested in Maveric, or that other for which the
magistrates of Boston were to provide “ a suitable per-
son.”

What rights under these circumstances belong to the
public may be a matter of some doubt. Whether a
franchise once abandoned, and derilect, can be resumed
by its former owner without the consent of the govern-
ment, whether the right of the government is to make
claim as for a forfeiture, and at what time such claim
must be made, or would be lost, belong to the consider-
ation of a judicial tribunal. All that can be proposed
to this Honorable Committee is, that they would be
pleased to recommend to the legislature such measures
as would not impair the existing rights of the public,
and that if now or hereafter it may bo deemed desirable
for the common good of all the people, that the entire
control of these waters, and of steam navigation or fer-
riage upon them, and the privilege of facilitating new
avenues by new and improved means, should be pos-
sessed by the legislature, that these great objects should
neither be frustrated nor impeded by any confirmation
of doubtful titles, and remission of probable forfeitures,
or any constructive revival of extinguished claims, and
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that the action of the proper court may be free, when-
ever the government desires to put it in operation.

The right of ferry from and to Noddle’s Island, and
the Boston shore is claimed also by the Winnisimmet
Company by force of the order of 1638 already recited,
by which a “ ferry is appointed from Boston to Winnisim-
met, Noddle’s Island and the ships. The person to be
appointed by the magistrates of Boston.”

Whatever objections have been suggested in regard
to the claim of the town of Boston to a ferry to Winni-
simmet, and of the Winnisimmet Company as their
assignees, apply in full force to this pretension, whether
it be considered as a new ferry right, or an appendage,
incident, or extension of the former one. But there are
additional objections arising out of the location of the
island. It is not known ever to have been a place for
public travel. It is not in evidence that any ferry was
ever wanted, or ever in fact established. No record of
the town shews any possession or use of the island for a
regular ferry. The soil is private property, and for
many years if not from the early settlement of the coun-
try, has been held as such, and it is not known that the
town of Boston ever had a right of landing upon it, or
that the Winnisimmet Company now have any such
right by purchase or otherwise. Maveric, who once
owned the island, had such a right; but he, or his heirs
sold it when the island passed to the ancestors of the
present owners. It is a familiar rule of law, that “in
every ferry the land of both sides of the water ought to
be to the owner of the ferry, otherwise he cannot land
on the other part.”—VineAs Abridgment , ISVoI p. 208.

That such right can be acquired by long possession,
or that it maybe held by lease or other inferior estate, may
be admitted without impairing the strength of the pre-
sent case ; because it is not known that any ferry ways
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were ever laid upon the island for the purpose of con-
necting it with the shore of the Boston side, and be-
cause the owners of that island, who are claimants by
another title, deny all right of the Winnisimmet Com-
pany to land there, and no counter title on the part of
said company has been exhibited.

It is observable, that the right of this company to go
to Winnisimmet is connected in the order with an ex-
clusive right of ferriage to the ships.

Whoever has a right of ferry has the exclusive right
of conveying passengers for toll, and this exclusive right
by the terms of the order extends as well to the ships as
to Noddle’s Island.

What is meant by the ships ? Are they the vessels in
the harbour, at anchor or quarantine ? Are they all or
any of the thousand floating dwellings which enter the
port of this great commercial city ?

If such an exclusive right had been granted two hun-
dred years since under force of which a right to be the
only medium of communication between the town and
the harbour was secured forever, and had it been put
in practice and enforced, it would long since have been
set aside as an act of such improvident legislation, that,
on the principles of catching bargains, reported in the
Books, it could not be sustained, or being sustainable,
would, and of necessity must have been seized and bro-
ken up, according to the forms of law, which permits
private property to be taken for public use for a suitable
compensation. It could never have been suffered to
remain as the monopoly of an individual, a company, or
a corporation. But in point of fact it never existed.

It is not understood now to be seriously claimed as
an available or vested right, though it is not perceived
why it may not as well be claimed as the right supposed
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to be vested by the other part of the same act, the right
of exclusive ferriage to Noddle’s Island.

It is due to the claimants to remark, that they do not
claim the franchise to Noddle’s Island by force of any
actual possession, but having received an authority to
transport passengers from Boston to Noddle’s Island, they
are entitled, as they say, to the exclusive right, whenever
the public convenience requires its exercise. It is admitted
that no such exigency has yet occurred. No line of travel
ever yet crossed Noddle’s Island. No settlement beyond
two families at a time ever inhabited it, except occasion-
ally soldiers, &c. during the war. But the time is now,

or may come, when a public conveyance is, or will be
wanted, and this grant, two hundred years ago, which
has laid dormant all this time, is now to revive, and be-
come valid in their favor ! To such pretensions the Le-
gislature will lend an unwilling ear. If sustained by the
Judicial department, they will be of course, by the whole
Government, treated with respect; but it cannot be con-
sidered prudent to do any thing to aid a construction
which is not founded on any very obvious principles of
equity or justice.

Another view of the case taken by the claimants, is
deserving of very serious regard. Its extent, if well
founded, is somewhat alarming. It depends on truly
settling the question, what is the Ferry right, granted
to Maveric, and possessed by Fay and his associates?
The words that grant it are, the Ferry at Winnisimmet.
But what is Winnisimmet? Is it the place where ferry-
ways were anciently established, and have since been
kept ? Is it a convenient distance up and down the
water on each side for the management of the boats ?

Is it the whole territory that was called Winnisimmet—•
and if so, how broad on the water ? Or is it all that
place which accommodates the whole line of travel that
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Winnismmet might accommodate in case no other ferry
is set up, and which heretofore, or now, or at any future
time might he embarked on these waters for the Capital ?

In this last extensive sense, it has been virtually main-
tained by the claimants. They have not indeed defined
how long or how broad their rights may be. Their
claim seems necessarily to go to this extent. Indeed, in
this respect, it could not easily be measured by com-
mon lines. It would expand and enlarge with the
expansion and growth of the country, enclosing, confin-
ing, and monopolizing all the travel that by any new
improvement, of carriage or rail road, might come from
the east towards the city.

If indeed it be true, that by any act of improvident
legislation our ancestors granted so extensive rights,
which these claimants are able to maintain in a court of
law, no act of legislation can take them away ; but it
must be equally true, that no such act ought to aid or
assist in maintaining them against the common rights ofo G O

the public ; that it is a matter of strict law, which has
little claim to favor, and that they should be properly
limited and defined in an act of incorporation, and the
surplus abandoned and rescinded, or that suitable mea-
sures should be taken, before they become too valuable
by the increase of population and business, to recover
them for the common benefit of the public.

It is a wise maxim of equity, that he who seeks equity
should do what equity requires; and it is not less appli-
cable where the interposition of the Legislature is in-
voked, under circumstances like those of the company
claiming so extensive rights in these navigable waters.

The right of ferry between Boston and Noddle’s
Island, is claimed by William H. Sumner and others,
under a license granted to them, by the Mayor and Al-
dermen of the City of Boston, on the twelfth day of
November, 1832.
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The Winnisimmet company considering themselves
aggrieved by this order, have instituted a process, for the
revision of it by the Supreme Judicial Court, but the
time for the hearing has not arrived.

These claimants are proprietors of the soil of Noddle’s
Island, and propose to acquire a right of landing in the
City. The act of 1797, before cited, gives the Court of
Sessions authority to grant licenses for ferries ; and the
act of 1821, c. 109, transfers many of the powers of the
Court of Sessions of the County of Suffolk, to the
Mayor and Aldermen of the City of Boston ; and in-
tending to pursue the provisions of the act of 1797, the
Mayor and Aldermen granted the license.

To ascertain the validity of the claim made by these
proprietors, it would be necessary to inquire,

Whether the Mayor and Aldermen have, in regard to
this branch of jurisdiction, the powers of the Court of
Sessions ?

Whether the proceedings before them are accurate in
form ?

Whether under the abovementioned Statute, a license
for a ferry in this place —it being over navigable waters,
and on an inlet or arm of the sea—can be given by the
Court of Sessions, or its legitimate successors ?

But it does not seem necessary to discuss these ques-
tions here, for two reasons.

First, because, as is respectfully submitted, no license
under this Statute can convey a franchise or property in
fee ; that it is temporary, and revocable in its own na-
ture, and may be reclaimed.

And Secondly, because if the Legislature deem it for
the interest of the State to be relieved from any incum-
brance, by reason of this recent license, the right of the
public can only be ascertained in the Supreme Judicial
Court, and may be speedily settled there, either in the
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case now pending, or on one to be directed in the name
of the Commonwealth.

There is, however, a question of very grave conside-
ration, the decision of which is every day becoming
more deeply interesting to the citizens of the Common-
wealth, by the right determination of which, not only
these ferry rights, but other water rights, more extensive
in their character, will be affected ; to wit;—How far
the ancient laws of the country, adapted and designed
to one set of circumstances, shall be made to operate on
other circumstances totally dissimilar ? And how far,
when the things have changed for which they were in-
tended, their letter shall be allowed to apply to other
things of the same name, altogether dissimilar ?

Thus, a ferry at common law, and within the pur-
view of all the Statute laws of this government, was a
very small affair. A ferry-boat was set or rowed upon
some narrow stream, (with very few exceptions,) or if
occasionally a sail was raised upon it, the aid of the
wind was not relied upon at all for its regular passages.
It was a mere vehicle of communication on a line of
daily travel, and to be constantly moving for the con-
venience of passengers, by the manual labor of the
ferrymen.

The duty of ferrymen was a humble and limited em-
ployment, of little consideration, and less gain. But
the whole matter is now changed. The progress of
improvement has given a new aspect to the affairs.
Vast property is invested, vessels of great burthen
arc employed with great cost, and the eminent and
wealthy among our citizens, are among applicants for
these rights that were formerly so inconsiderable.

It is well worthy of consideration, whether the laws
should not be changed as well as the property, and
whether the provisions and sanctions that were adopted



30

for the former comparatively insignificant concern, can
bold, with safety to the State, the mighty machinery
that is now embarked in these new speculations ?

Does not the navigation by steam, which has changed
almost all the business relations of society, require a
corresponding change in those municipal laws, which
were intended to regulate gundaloes and row-boats ?

Most certainly the operations under these grand im-
provements, could not have entered the imagination of
those, who even so recently as 1797, revised the ferry
laws of this State.

On this view of the case it becomes a very important
question, whether any Steam Ferry is ivilhin the scope
of any of the laivs of the Commonwealth, and can any
where he established within its jurisdiction but by the
special grant of the legislature ?

If however the new mode of transportation is within
the language of the old law, and, until otherwise or-
dered, these floating castles of modern invention are to
be regulated by the same statutes which are in operation
upon the little scollop and its plank trucks, it may not
be a loss of time which has brought the subject dis-
tinctly under review ; and by directing the attention of
the legislature to the greatness of the concern, may pro-
vide proper laws for its future regulation.

A ferry right is by the common and statute law an
exclusive right, and an exclusive right with the little
boats, and the limited capital, formerly employed, was
in no respect dangerous to the interests or employments
of private citizens, but an exclusive right with a great
vessel and a vast capital, that may monopolize the power
of conveying passengers, and incidentally secure that of
all other transportation, may be a much more question-
able matter.

It is not necessary to discourage these improvements.
On the contrary, let them be cherished and promoted
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by all the aid of the public authority, but let the laws be
suited to their condition, and least of all, let not those
who first come into the field acquire by inadvertence,
privileges which may hereafter prove injurious to the
common interest of the whole people.

It is not doubted that the honorable and enterprising
citizens who have planned these splendid improvements,
and are investing their capital in advancing the inter-
ests of the Commonwealth, would themselves most
readily agree to any general and equal system, which
while it did not invade their acquired property, would
secure an equality of advantage, and prevent the vexa-
tion of maintaining unpopular privileges by expensive
litigation.

In recurring to the specific questions proposed by the
order of the House of Representatives, it will be seen
that the Ist, 3d and 4th are substantially answered.

It has been shown that the Commonwealth has a
property in these ferries, by its right in sovereignty to nav-
igable waters, inlets and arms ofthe sea; and that it had
and still retains this right, except so far as its own grants,
herein recited, have impaired the right. That the only
authority of law by which the petitioners hold, is the
force of the grants derived from the Commonwealth,
and already set forth, and the license of the city author-
ity above referred to, and that if the present applica-
tions are now sustained, an extinguished ferry may be
revived, unless words apt for the purpose arc inserted in
the bill to prevent it; but that a grant to hold a ferry
coupled with a clause that a ferry should not be holdcn,
would be inconsistent and of difficult construction.

Of the probable value of such ferry rights, as inquired
of in the second question, it is difficult to form an esti-
mate. To whom does the question refer ? The value
is very different to the Commonwealth and the claim-
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ants, and depends altogether on a true construction of
the grant.

The one half of the Winnisimmet ferry was estimated
by the claimants and the city of Boston at five thousand
dollars. By testimony before the Committee it appear-
ed that for some years two hundred dollars per annum
was paid by a lessee for the use of two boats and the
whole privilege. Since the introduction of steam pow-
er, and the convenience of moving passengers, coaches
and horses on a “floating bridge ,” the travel, and of
course the profit, must greatly increase. The rate of
toll, to be settled by the Legislature, must also be re-
garded as fixing the value, and the greater or less prob-
ability of any new line of travel, and any new and more
rapid mode of communication, would tend to raise or
depress it.

But the value to the Commonwealth is not to be
reckoned by any income to its treasury, that might pos-
sibly be obtained by a sale. The great value to the
State is the power of keeping this great and new line
of communication entirely free. The convenience of

j

the citizens, in a greater facility of intercourse, the pow-
er of encouraging new communications without exces-
sive tolls, or the intervention of costly monopolies, the
ability of aiding in any shcmes for public improvement
which may be made over these waters, constitute the
great value they possess to the Commonwealth ; and in
these respects they are above all pecuniary considera-.
tion. It is in this way they will add to the treasury of
public wealth, and become of incalculable advantage to
the present generation and posterity.

JAMES T. AUSTIN, Attorney-General

Boston, February 13, 1833.


