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House of Representatives March 9, 1855.

The Committee on the Judiciary, to whom was referred the
Order as to so amending existing laws that each town in
the Commonwealth may organize a Referee Court for suits
of not more than five hundred dollars, and the Petition of
D. R. Lamson and others, as to electing Justices of the
Peace, have considered the same, and

While the weaknesses and wickedness of men make the
court-house and the pulpit and their officials necessary, it is
certainly a grave inquiry for legislators, whether, when these
inborn propensities break out in the form of a malicious and
litigious distemper, to taint and torment whole neighborhoods
and towns, something may not be done in the way of legisla-
tion to mitigate or curb the evil.

Carlyle somewhere calls court-houses the devil’s chimneys
to let off the discords, strifes and brawls of the world. But,
unfortunately, it often happens that in the process the peace
and good order of society are destroyed by the flames kindled
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to carry off the noxious elements, and quiet and industrious
citizens arc called in to witness the operation and to tend the
fires.

It is quite apparent, from the number and character of the
controversies brought forward for adjudication in our courts of
inferior jurisdiction, the small pecuniary amounts involved
compared with costs and expenses, and the stubborn spirit
manifested in pursuing them to the “ bitter end,” that the
spirit of litigation is rife as ever. While the number of ac-
tions commenced and entered in court for the mere collection
of debts has diminished for years past, the number of small
suits tried and contested, compared with the growth of busi-
ness and population, has very considerably increased. The
root of the mischief lies in the temper of litigants and their
abettors, and deeper than courts, juries or counsel can reach.
Perhaps, if it cannot be eradicated, its propagation may be

becked, by legislation
As the laws now stand, it is in a certain class of case

fostered by the statute book, which, as the general rule, gives
costs to the prevailing party, often creating a burden tenfold
heavier than the damages claimed. It is a question worth
considering, whether, through this power over costs, the legis-
lature may not repress, instead of promoting, the evil. Legis-
lation cannot deprive a man of the luxury of a lawsuit if his
tastes take that direction. Court-houses must be kept open,
justice must be administered. Every man musthave “recourse
to the laws for all injuries or wrongs which he may receive in
his person, property or character,” and he must obtain his
right “ freely, and without being obliged to purchase it, promptly
and without delay, conformably to the laws.” All this is
recognized by the constitution, and such is its transcendent
force, that, in some cases, written stipulations in contracts, pro-
viding for the submission of differences that may arise in the
course of their fulfilment to referees, have been held not to
divert the rights of parties to litigate such disputes in th
established courts. Important legal questions and rights will
arise, in enterprising, industriousand independent communities,
that can only be settled by juries and the highest judicial
power. Titles must be quieted, frauds must be investigated,
corporations must be held to a strict account, trusts must be
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administered, estates must be settled, decrees must be made
and enforced, injunctions must issue, and officers and offices
be subject to the control of high prerogative writs.

It would not, therefore, be practicable to organize Referee
Courts in towns which should oust the constitutional judi-
ciary of its jurisdiction and stand as its substitute, or deprive
a citizen of his right to a trial by jury where the amount in
controversy exceeds twenty dollars, as the order sent to your
committee might seem to contemplate.

It is submitted, however, that its spirit may be adopted, and
that it would not be in conflict with established principles to
create certain interlocutory tribunals—courts of conference and
mediation, or of conciliation, as they are sometimes called—-
where a party who feels himself wronged may confidentially
meet his adversary before their paths have become hopelessly
diverged, and “agree with him quickly while he is in the way
with him,” without being compelled to submit to a suit at
law, which not only takes away his coat and cloak, but some-
times turns him into the world naked as to reputation also.

Such conferences might, at times, amount to nothing more
than a dispute or a discussion ; but with a peace-loving, high-
minded, impartial mediator, it is to be hoped that the better
feelings of humanity would, in many cases, so far recover their
wonted channels as to put out the kindling fires of strife.

If a party should be so hostile and unyielding in spirit as to
refuse to submit his grievances for adjustment, or to appear
before a mediator for that purpose, without costs or expense,
and should prefer to seek redress through the courts, it ought
not to be deemed a hardship or injustice that he should be re-
quired to attain his end without subjecting his opponent to
the costs accruing from this election. If he manifest a con-
ciliatory disposition by appearance, and mediation should fail,
he might then be permitted to seek for the enforcement of
what he honestly believes his right in the ordinary tribunals;
and if he establishes it, costs should follow byway of indemnity.
These are the leading principles in the bill which accompanies
this report. The more prudent course to insure the success of
a measure somewhat experimental in legislation appears to
be, to limit at first these conciliatory tribunals to a class of
cases peculiarly proper for arbitration and of limited amount
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If it should be adopted, and found to answer in some good
degree its design, its provisions can readily be extended, its
jurisdiction enlarged, and defects discovered in its workings
may be remedied.

It is proposed to limit the jurisdiction in the outset to libel,
slander, malicious prosecutions, assault, battery, false impris-
onment, actions of contract where the matter in controversy
does not exceed one hundred dollars, and breach of promise
of marriage.

There is a further provision that in actions between partners,
or between principal and agent, or employer and employee,
and in matters of account where the amount involved is not
more than a hundred dollars, if an offer is made by either
party to arbitrate in the mode designated, no costs shall be
awarded against the party making the offer.

The office of mediator is to be one of honor, and not of
profit. Judges of probate, commissioners of insolvency, and
county commissioners are to act as mediators in their respec-
tive counties when requested, and cities and towns are to elect
a suitable number to act within their several limits. These
are the main provisions of the bill offered for consideration.
With the exception of making the office of mediator elective
in towns and cities, and not imposing the duty upon judges
concerned in the trial of causes, the bill conforms in its pro-
visions to a bill reported upon favorably by the Committee on
the Judiciary in the New York Assembly the present winter,
introduced by Mr. Blatchford, and referred to the Committee
of the Whole. It may be noted that this progressive State
has of late years, in the legal reform of its civil and criminal
code, been considerably in advance of our own Common-
wealth.

Whether tribunals of this character, if established, would be
adapted to the habits, practices and modes of thought of our
population, is a matter upon which speculations will differ
Different minds may arrive at different conclusions, as they
live more or less in the gathered experience of a fixed and
dead past, or in the hopes of an improving, changing and
stirring future; unlike some innovations in legislation, it can
work no harm, and little loss or expense. If sustained and ad-
ministered with good will, it maybe a boon to the community.
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None but they who are brought into frequent intercourse with
the parties in courts know how often suits originate in petty
malice, jealousy, envy and revenge, concealed even from their
own counsel till it is too late to interpose had they the
authority or the right, and how much ill blood is constantly
generated, vitalized and circulated, in the progress of litigation
in small suits. It is submitted, that as a legislative declaration
of opinion merely, though initiatory in its character, a law em-
bracing the great rule of reconciliation with an adversary,
before being delivered over to the judge, cannot be without
wide moral 'effect.

The spirit of the order referred to your committee, beneath
its form contains a principle that demanded the consideration
of your committee. That principle finds its development and
expression in the accompanying Bill, submitted for the consid-
eration of the House.

C. P, HUNTINGTON, Chairman.
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Five.

Be it enacted by the Senate and House of Representa-
tives in General Court assembled, and by the authority of
the same, as follows :

1 Sect. 1. Courts of mediation shall be held in each
2 county in the Commonwealth. The mayor, aldermen,
3 and common council of each city, and the inhabitants
4 of each town, shall annually choose as many persons
5 as they may from time to time deem expedient, hav-
-6 ing reference to population and territory, to act as
7 mediators. They shall hold their offices for the term
8 of one year, and until others are chosen and qualified
9 in their stead, and they shall be sworn to the faithful

10 discharge of their duties as selectmen are now sworn.

In the Year One Thousand Eight Hundred and Fifty-
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AN ACT
To establish Courts of Mediation and Arbitration.
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11 Such persons so chosen and qualified, together with
12 the judge of probate, county commissioners, and
13 commissioners of insolvency, in each county, shall be
11 competent to discharge the duties of a court of
15 mediation.

1 Sect. 2. The office of mediator shall be one of
2 honor, and not of profit; and no fee shall be received
3 for any services rendered in a court of mediation, ex-
-4 cepting for personal expenses or disbursements which
5 shall be equally born by the parties appearing before
6 said court.

1 Sect. 3. The court may be held on any day fixed
2 by law, or by said commissioners of insolvency, or
3 county commissioners, for the transaction of the
4 business of their offices, whenever said officers may
5 hold their meetings; but a mediator chosen by a town
6 or city shall not be required to hold a court out of
7 the town or ward for which he was elected, and he
8 may fix the time and place for holding said court, and
9 the clays when he will hold himself in readiness to

10 discharge his duties, and give previous notice thereof.

1 Sect. 4. The causes of action of which this court
shall have cognizance are libel, slander, malicious

3 prosecution, breach of promise of marriage, assault,
4 battery, false imprisonment, and actions of contract
5 on claims not exceeding one hundred dollars, when
6 such claims are in whole or in part disputed.

1 Sect. 5. Any person claiming to have a cause of
2 action against another in any of the cases mentioned
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3 in tlie preceding section may serve on him a written
4 notice, mentioning in substance the cause of action,
5 and notifying him to appear in relation thereto before
6 a court of mediation in the county where the notice
7 is served at a specified time and place, the time to be
8 not less than five days from the time of service, and
9 the mediator selected shall he impartial and disinter-

-10 ested.

1 Sect. 6. Such notice shall be served in the man-
-2 ner prescribed for a summons in a civil action unless
3 notice is accepted in writing, and the fees for service
4 by the officer shall be the same as the service of a
5 summons, and any constable may make service.

1 Sect. 7. At the time specified in the notice, or at
2 such other time as the hearing may be adjourned to
3 by the court, the parties appearing must be received
4 by the court, apart from all other persons, except as

5 is provided in section sixteen; and thereupon it shall
6 be the duty of the court to hear the allegations and
7 explanations of the parties, to inform them of their
8 respective rights, and to endeavor to reconcile their
9 differences.

1 Sect. 8. Parties may voluntarily appear before
2 the court without notice, and such appearance shall
3 be as effectual as if notice had been previously served.

1 Sect. 9. If a reconciliation be had, a memorandum
2 thereof, stating the nature of the controversy or
3 alleged cause of action, the appearance of the parties )

4 and the fact of the reconciliation, without specifying
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5 the terms thereof, unless it be agreed by the parties
6 to specify them, must be entered in a book of records
7 to be kept by the court, and such entry must be
8 signed by the respective parties. The reconciliation
9 thus effected shall be the final determination of the

10 matter in controversy.

1 Sect. 10. If the parties agree to a judgment in
2 favor of one against the other in settlement of their
3 differences, the court may make, at the foot of the
4 entry of reconciliation, a memorandum, stating the
5 judgment agreed upon. A transcript of such memo-
-6 randum, certified by the mediator, may be filed in the
7 office of the clerk of the Court of Common Pleas,
8 and shall thereupon have the same effect, and may
9 be enforced in the same manner, as the judgment of

10 a county court.

1 Sect. 11. If, instead of a reconciliation, the terms
2 of which are settled between the parties, they volun-
S tarily submit their matters in difference to the court,
4 and agree to abide the judgment, or assent thereto in
5 the presence of the court, such submission and agree-
-6 ment, or assent, must be entered in the book of rec-
-7 ords and signed by the respective parties; and there-
-8 upon the judgment of the court, made pursuant to
9 the submission, shall have the same effect, and may

10 be enforced in the same manner, as the judgment
11 mentioned in section ten.

1 Sect. 12. If, after the service of the notice pre-
-2 scribed in section four, either party fail to appear, or
3 if the parties appearing be not reconciled, as men-

2
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4 tioned in sections nine and ten, or do not enter into
5 the submission and agreement mentioned in section
6 eleven, it shall be the duty of the mediator to make
7 an entry in his book of records, stating in a summary
8 manner the nature of the charge, the notice given,
9 the proof of service thereof, the failure to appear of

10 either party, or the appearance of the parties, and
11 their failure to be reconciled.

1 Sect. 13. The entries in such book of records, or
2 certified copies thereof, signed by the mediator, shall
3he evidence of the facts therein stated ; and it shall
4 be the duty of the mediator to give a transcript of the
5 entries in any case certified by him, from his records,
6 to either party on request.

1 Sect. 14. In any action hereafter brought for the
2 recovery of damages, for a cause of action mentioned
3 in section six, the plaintiff shall not recover costs
4 unless he produce at the trial the certified copy men-
-5 tioned in the last section, and unless it thereby appear
6 that the notice was duly served or waived, and that
7 he appeared pursuant thereto, or that both the par-
-8 ties appeared without notice, as mentioned in section
9 eiqht. The defendant shall not recover costs in such

10 action when it appears that after service of the notice
11 he failed to appear pursuant thereto.

1 Sect. 15. If, however, the case be one requiring
2 a provisional remedy, attachment or bail, and of such
3 urgency as not to justify the delay arising from a pre-
-4 vious notice to appear before the court of mediation,
5 the action may be commenced without such appear-
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6 ance or notice ; and if tire plaintiff afterwards give the
7 notice, and appear before the court of conciliation
8 pursuant thereto, he may recover costs accruing sub-
-9 sequent to such appearance.

1 Sect. 16. When an infant or a woman shall be a
2 party to a proceeding before a court of mediation,
3 such infant or woman may be attended by the guar-
-4 dian or husband of such party; or if there be none,
5 then by some friend approved by the court.

1 Sect. 17. In an action between partners, or be-
-2 tween principal and agent, or employer and employed,
3 or in matters of account when the amount in contro-
-4 versy does not exceed one hundred dollars, if either
5 party make it appear to the court that previous to
6 his complaint or answer he made an offer in writing
7 to his adversary to submit the matter in difference
8 between them to arbitration as in the next section
9 prescribed, no costs shall be awarded against the

10 party making such offer.

1 Sect. 18. The arbitrators required by the last
2 section must be three competent and disinterested
3 persons, one to be chosen by each party, and the third
4 to be either chosen by those two, or by a court of
5 mediation of the county, and they shall have power
6 to award costs according to the equity of the case.

1 Sect. 19. It shall be the duty of the judge of
2 the court of mediation, so far as may be compatible
3 with his duties as judge, to give to every person who
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may ask it advice respecting his differences with
another.

Sect. 20. No party to any admission or declara-
tion made before the court of mediation shall be
bound thereby or responsible therefor in any other
judicial proceeding whatever except as provided in
this act; and all the proceedings therein shall be con-
fidential


