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The Committee on Mercantile Affairs and Insurance, to whom
was referred the Message of his Excellency the Governor,
with the accompanying communication from the Commissioners on the Back Bay, submit the following

REPORT
The Commissioners upon the Back Bay have thought proper
to address a formal message to the Executive, and in that
manner call the attention of the legislature to the bill concerning the Boston Wharf, and to an anonymous pamphlet circulated by its opponents, and also to propose that the whole
subject, together with the control and regulation of Boston
Harbor, should be taken from the legislature, and committed
to their charge as Commissioners.
Certainly this is a novel precedent in legislation. The legislature have already had their attention called (o the subject by
the bill itself, and by the report of their own Committee, and
this legislature is not in the habit of acting on subjects before
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it without examination or deliberation. If the object is to call
attention to the anonymous pamphlet in question, which has
been printed and circulated for the purpose of influencing the
action of the legislature, it might be answered that the authors
of that pamphlet have already given it more than sufficient
circulation, and that it has received all the attention that it
deserves. And it may not be out of the way to add that the
Commissioners would have done well to call attention to the
fact that the map which accompanies that pamphlet, and which
purports to be a map drawn up by Commissioners appointed
with authority of the legislature, is not what it purports to be,
but, on the contrary, is very essentially altered by lines drawn
upon it to affect the decisi.on of the legislature.
As we are at a loss to perceive any object in this communication of the Commissioners which is consistent with the
usual course of legislation, so are we at a loss to find the authority for the Commissioners in seeking to exercise any control whatever over the subject in question.
The Commissioners were appointed by an act, chapter 79,
of the laws of 1852, and their powers and duties are exclusively confined to the Back Bay. With the main harbor of
The territory in regard to
Boston they have no concern.
which they were appointed is far away from the South Boston
flats; and the whole duty with which they are charged with
respect to Boston Harbor is, to see that the insignificant outlets from the basin south of the Mill Dam do not flow into
the channel of Charles River, in such a mode as to injure the
harbor there.
We presume, however, that the Commissioners were actuated by the best motives in making the report which is before
us, and that they were really desirous of serving the public,
when, in the resolve accompanying their report, they request
that they may have the whole control of the harbor of Boston
surrendered to them in the manner so explicitly set forth in
that resolve.
It is true that it is somewhat unusual for Commissioners to
ask such extraordinary increase of powers, and right and duties;
and it seems still more unusual when the grant would involve
so long a continuance in office, and such large emoluments to
the Commissioners themselves. But we are unwilling to

1855.]

HOUSE—No. 187.

3

suppose that any motives of pecuniary benefit actuated the
Commissioners; although the great expense in which the
Commonwealth would be involved to repay their valuable
services, in case, such very large duties as are suggested in the
resolve should be devolved upon them, is one of the reasons
which induce us to recommend that no such resolve should be
passed. These views did not prevent our hearing the Commissioners very fully. Their opinions upon the subject, and
their wishes, were explained in two very long hearings; and
after duly weighing every consideration suggested by them,
we have come to the following results:—
With regard to the Boston Wharf Company, the Commissioners were heard at great length;, but they gave us no new
facts, and threw no new light upon that subject. Your Committee had already investigated that subject with the greatest
care, and had already heard both sides of the question.
The original bill had been recommitted to us at our request,
in order that we might change the form of it, and remove the
objections made to it by other shore owners.
We have prepared a new bill, and given our reasons briefly
in support of it.
In regard to the question of creating a new commission, or
extending or enlarging the powers given to the present Commissioners, we see no necessity for such action.
These Commissioners have already cost the Commonwealth
very large sums; and we cannot feel justified in renewing such
a source of expense, unless it is necessary for the preservation
of the harbor.
As to the necessity of a new commission for the South
Boston flats or the harbor of Boston, there can hardly be a
more plain or simple question. The whole duty which Commissioners would do has already been fully performed and
paid for. The object of establishing a Board of Commissioners has always been to examine the shores and channels
of the harbor, and fix the bounds beyond which wharves and
piers should not be built, and up to which wharves might be
built. If this had not been done on the South Boston shore,
it would be very desirable to do it now. But it has been done
fully, ably and satisfactorily.
The shores have been examined, the channels measured and
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a Board of Commissioners of great legal and scientific ability were appointed, who, after investigations which
were carried on during two years, fixed certain lines which, in
their judgment, were the true lines for the interest of the Commonwealth and for the benefit of the harbor. Their report,
and the very full and exact maps which accompanied it, were
printed by the legislature, and the question of their adoption
referred in the usual manner. After deliberate examination
the legislature accepted these lines, and passed a statute which
fixed the lines, and dedicated the flats between them for wharf
and dock purposes. This, then, is the subject which the Commissioners wish to act upon—a subject which has been examined
fully, deliberately passed upon, and settled by a statute. (See
Acts and Resolves, 1853, chapter 385.) We hear of no new
facts, no new discoveries, no new reasons, and we therefore
cannot recommend any new action or new expense ; nor can
we perceive any reason for giving the other powers asked for
by the Commissioners. They seek to be “empowered to
cause the prompt and uniform enforcement of all laws relating
to Boston Harbor.”
There are public officers who are required to see that these
laws are executed j-and we might as well appoint special Commissioners to enforce other criminal laws as these laws. They
ask for power “to appear for the State before all legislative
Committees.”
We cannot think this is proper or advisable. They ask “to
represent the State with full powers of action in all improvements which have been or may be authorized.” Such a course
seems to us unwise, and seems likely to give extraordinary and
unnecessary powers to a Board of Commissioners who would
be absolute in their authority.
At the same meeting of your Committee, the order of February 20, ordering us to inquire into the title of the Commonwealth to these flats and the value of the title to the Commonwealth, was before us. This question was discussed by
the same Board of Commissioners and by others, and your
Committee have considered the subject.
This question of the vendible interest of the Commonwealth
in the flats is no new question. It is a subject upon which
very much of legal learning and research has been bestowed
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in past years but we do not think it useful or desirable to
;

We wish to take a more pracview
of the matter. There is no
tical and common-sense
question that the Commonwealth, as a sovereign State, has
supreme control over tide-waters and the land under them,
and that the Commonwealth can make general laws and private statutes as to the use of the water and the land. No doubt
the legal title to the soil under our harbors and bays beyond
the line of private rights belongs to the Commonwealth ;
but whether this gives the right to sell the soil, is a different
question. But if it did give the right, we cannot entertain a
doubt as to the propriety of using it. Grant that the Commonwealth owns the soil in the harbors of Boston and Salem,
and Plymouth, and New Bedford and Marblehead and Gloucester; would the legislature for a moment tolerate such abuse of
power as to put up this soil for sale ? If the right exists, it exists
in every harbor and in front of every wharf. If the right
exists, a general sale of the harbors might bring millions to
the treasury. But would this add to the honor or glory of our
Commonwealth ? If this right exists, it has existed for centuries in England, and it exists now throughout our Union ; but
where and when has there been a solitary example of such an
exercise of power? No instance of such a sale has ever been
known; and we cannot recommend that our ancient Commonwealth should be the first to set such an example.
The argument in regard to the South Boston flats is still
stronger, for they have been solemnly dedicated to the riparian
proprietors for harbor purposes by the act of 1853. The sale
of these flats would be like the revocation of a grant; and
Massachusetts is not accustomed to revoke her grants or to
repudiate her contracts.
We believe that public policy, that the uniform course of
legislation, that the interests of the State and justice to the
shore owners, all plainly require that the flats in Boston Harbor, and in all our harbors, should be appropriated for harbor
purposes; that when the shore owners improve the flats, and
desire to improve still further, they should be allowed to do
so, unless they encroach upon the Commissioners’ lines, or
unless peculiar circumstances require an exception to the rule.
Ihese are their views; many Boards of Commissioners and

enter into these discussions.
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many legislative Committees have adopted similar views,
which have received the sanction of the legislature. In 1846,
(Senate Doc. 59,) the Committee said, in reference to these
flats, While individuals would no doubt offer large sums to
obtain the control of these flats, as they would for that of a vast
extent of other property vesting in the Commonwealth, which
lies between the limit of private right, near low-water mark
and the channels of harbors, all such property seems, in
truth, to be held in trust for the whole country. It is withheld
from the individuals on whose land it borders solely for the
purpose of navigation. If it be unnecessary for that, they
seem to have the next and best right to it, unburdened by payment, and as an appurtenance to the neighboring soil. If it be
required for the purpose mentioned, then the interests of the
public seem to demand that it should be used in such manner as will be most widely beneficial to commerce, and that it
should in no case be made the subject of sale for pecuniary
consideration, which must in some shape become a burden
imposed on navigation.”
In 1847, (Senate Doc. 25,) the Commissioners said, Although the title to these flats is clearly in the Commonwealth,
it is held in trust for the benefit and security of commerce,
being a right to the ground only, while the right of passage over
it is common to every individual in the community. No instance is known in which the sovereign power of a State has
put property of this nature into the market for sale. It may
prove to be a question of serious consequence, whether the
change proposed is to be made under the direction ot a controlling power that regards the security of navigation as the
object paramount in importance, or whether the rights of the
Commonwealth are to be transferred to parties who look for
pecuniary gain from a speculation in this property as the chief
“

“

object of consideration.”
In 1850, (Senate Doc. 119,) the Committee said, “By its
sovereign authority, for the benefit of the public, it regulates
the use of tide-waters; and any title it may have in lands
under them is only incidental to the tide-waters, and held for
the reason that control over the land is necessary to the control of the sea above it.
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The property the State has in the channels and harbors is
evidently held only upon reasons of public policy, all depending upon, and arising out of, the fact that they are under tidewaters. This is not property that the State has purchased or
holds by conquest as it holds its wild lands and its State
House and arsenal yards. Its right is simply a rule of law,
depending on reasons of State; and when the reason ceases,
the rule should cease also. But we express our doubt, whether
the Commonwealth can disregard the reason on which its title
rests, and sell channels and harbors to be used for other purposes, putting the full value of an absolute title into its treasury. The novelty of the doctrine noiv set up, the fact that no
instance is known in any country where the sovereign power has
undertaken to sell this species of property, and the universal
practice of this Commonwealth from our earliest history , must be
regarded as important considerations in the discussion of such a
question. The fact of the grant, by the ordinance of 1641, of
the flats before men’s estates, the fact that the legislature has
constantly granted to proprietors the right to extend wharves
without charge, the various acts in relation to the harbors in
the State, show conclusively that the policy of the Commonwealth has been entirely adverse to the exercise of any such
extreme right as that now set up.
Your Committee believe that the exercise of any such
doctrine is as inexpedient as it is unjust. The ivhole State is
interested in the harbors of the Commonwealth. If the idea
is to be entertained and acted upon that the flats in the various harbors are vendible property, liable to be put into the
market, sold, and the proceeds put into the treasury of the
State, it will tend to injure the harbors by throwing the flats
into the hands of speculators, and thus introduce a new and
dangerous element into the policy of the State.
Your Committee believe that the flats in all the harbors of
the State should be used only for the benefit of those harbors.
They should be granted, not for private benefit, not for public
economical results, but strictly for the benefit of the harbors
where they are situated. Whenever a petition is presented
for leave to occupy them, the single question should be, as it
always has been, Will the grant benefit the harbor? or will the
“

“

“
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increased facilities which will be given to commercial enter'
prise compensate for any slight detriment of the harbor?
There may be great public enterprises and improvements
to carry out, for which it will be necessary to grant large portions of flats. In such cases, if individuals or corporations
are to be benefited, the State may stipulate that, as a consideration for the grant, they shall make certain other improvements in the same harbor. In other words, the flats in each
and every harbor of the State should be devoted entirely to
the benefit and improvement of that particular harbor.”
“

In the order of February 20 it seems to be supposed that
the question of the flats in the harbor is the same with the
lands on the Back Bay.
Your Committee are of the opinion that the cases are
wholly unlike.
In the Back Bay there is an area of land owned by no one,
claimed by no one, but the Commonwealth. There are no
wharves within these basins, and the land does not constitute
any part of the harbor. On the outside of the Mill Dam is a
narrow stip of land between the Commissioners’ line' and the
bridge, and the Commonwealth assert their tide to this; but
the same remarks apply to this strip. It adjoins no person’s
wharf or land ; it is not claimed as appurtenant to any shore
owner’s land; and whether it is proper for the Commonwealth to sell this land, is not a subject before this Committee.
It is enough for us to say that the Back Bay lands are situ
ated altogether differently from the South Boston flats.
In regard to the value of these flats, it is difficult to form an
opinion.

It was in evidence before the Committee that all the different projects for filling up large tracts of flats in Boston
had proved disastrous to first parties, and that the only persons who had made any profit in such enterprises were those
who had come in at the eleventh hour, and when the value of
the stocks was reduced to a merely nominal amount had
bought them in, and had thus profited by the misfortunes of
their predecessors. Your Committee think that the real value
of these flats is in their use by the adjacent shore owners.
Situated as they are in front of a long line of wharves, it
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is necessary that the wharves should be extended over them to
deep water; but the expense of these improvements is very
great, and the returns will be very moderate.
These flats are well described in the Report of the Commissioners in 1851, (House Doc. 106.) “When covered with
water, they form part of the roadstead of Boston Harbor,
and afford harbor-room and anchorage upon their margins for
coasters and vessels of light draught; when bare, these flats
are a source of unwholesome nuisances, and they prevent
water access to the entire northern shore of South Boston, and
effectually separate that important section of the city from its
main centres of business.
The magnitude of these inconveniences will go on increasing with the population and business of the city. A wise
forecast, therefore, clearly requires a division and appropriation
of these flats to the uses of the harbor and the shore respectively, according to their present and prospective exigencies.”
An offer was made to the Committee, so strange in its form,
and so evidently intended for other purposes, that your Committee would not have thought it worthy of notice, had it not
been that the party insists in the offer itself that it shall be
appended to our Report. We have therefore annexed it; but
we feel obliged to say that it seems like trifling with the Committee to make such an offer. The Committee believe that
the object of it is to prevent all possibility of action by the
legislature until after July, 1856, and thus defeat all present
hopes of improvements upon the South Boston shore.
We forbear to speak any further of this offer in the terms
which it deserves; its object is too apparent to mislead any
one; and such attempts can injure no one but the persons who
plan them.
JOHN M. S. WILLIAMS,
For the Committee.
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To the Legislature of Massachusetts
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:

The undersigned hereby offers five hundred dollars for the
refusal, for one year from the first day of July, 1855, of the
State’s interest in the South Boston flats within the harbor
lines now established by law, at three hundred thousand dollars, to be paid, or satisfactorily secured, on delivery of the
grant—subject to the riparian water rights, and the State plan
for improvements to be prescribed on reasonable notice. This
offer to be accepted at any time before the said first day of

July.
SETH ADAMS.

Boston, March 19, 1855.
Witness,
J. Giles.

The undersigned respectfully requests that his foregoing offer may be annexed
to, and printed with, whatever report in the premises the Committee may males
to the legislature.
SETH ADAMS.

