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House of Representatives March 29, 1855.

The Committee on the Judiciary, to whom was recommit-
ted at their request the Bill concerning Courts of Mediation
and Arbitration, report the same, with amendments, in a new
draft.

C. P. HUNTINGTON, Chairman.
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AN ACT

To establish Courts of Mediation and Arbitration.

Be it enacted by the Senate and House of Representa-
tives in General Court assembled, and by the authority of
the same

,
as follows:

1 Sect. 1. Courts of mediation shall he held in
2 each county in the Commonwealth. The mayor and
3 aldermen and common council of each city on a day
4 to be fixed by them, and the inhabitants of each
5 town at each annual town meeting, or at a meeting
6 called for that purpose, shall annually choose as many
7 persons as they may from time to time deem expedi-
-8 ent, having reference to population, occupations and
9 territory, to act as mediators. They shall severally

10 hold their offices for the term of one year, or until
11 the next annual town meeting, and until others are
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12 chosen and qualified in their stead, and they shall be
13 sworn to the faithful discharge of their duties as

14 aldermen and selectmen are now sworn, and they may
15 be re-elected, and vacancies occurring may be filled
16 as above provided. Such persons so chosen and
17 qualified, together with the judge of probate, and
18 county commissioners in each county, shall severally
19 and singly, and not jointly, be competent to discharge
20 the duties imposed by this act.

1 Sect. 2. The said mediators shall receive at the
2 rate of three dollars a day for the time employed in
3 discharging the duties of their office, and they shall
4 certify to the county commissioners of their respective
5 counties the number of days for the year in which
6 they have been so employed; and their accounts, being
7 approved by the county commissioners, shall be paid
8 in the same manner as county commissioners are now

*

9 paid.

1 Sect. 3. The mediator may hold his court on any
2 day, whether previously fixed or not; but a mediator
3 chosen by a town or city shall not be required to hold
4 a court out of the town or ward for which he was
5 elected; and he may fix the time and place when he
6 will hold himself in readiness to discharge his duties,
7 and give previous notice therefo. Judges of probate
8 and county commissioners may act as mediators at any
9 place within their respective counties.

1 Sect. 4. The causes of action of which this court
2 shall have cognizance are libel, slander, malicious
3 prosecution, breach of promise of marriage, assault,
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4 battery, false imprisonment, and actions of contract

5 on claims not exceeding three hundred dollars, when
6 such claims are in whole or in part disputed.

1 Sect. 5. Any pea-son claiming to have a cause of
2 action against another in any of the cases mentioned
3 in the preceding section may serve on him a written

4 notice, mentioning in substance the cause of action,

5 and notifying him to appear in relation theieto before

6 a court of mediation in the county where the notice

7 is served at a specified time and place, the time to be

8 not less than five days from the time of service, and

9 the mediator selected shall be impartial and disinter-

10 ested.

1 Sect. G. Such notice shall be served in the man-

-2 ner prescribed for a summons in a civil action unless
3 notice is accepted in writing; and the fees for service

4 by the officer shall be the same as the service of a

5 summons, and any officer competent to serve any pre-
-6 cept or any constable may make service.

1 Sect. 7. At the time specified in the notice, or at

2 such other time as the hearing may be adjourned to

3 by the court the parties appearing must be received
4 by the court, apart from all other persons, except as

5 is provided in section sixteen ; and thereupon it shall
6 be the duty of the court to hear the allegations and

7 explanations of the parties, to inform them of their

8 respective rights, and to endeavor to reconcile their

9 differences.

1 Sect. 8. Parties may voluntarily appear before the
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2 court without notice, and such appearance shall be as
3 effectual as if notice had been previously served.

1 Sect. 9. If a reconciliation be had, a memorandum
2 thereof, stating the nature of the controversy or
3 alleged cause of action, the appearance of the parties,
4 and the fact of the reconciliation, without specifying
5 the terms thereof, unless it be agreed by the parties
6 to specify them, must be entered in a book of records
7 to be kept by the court, and such entry must be
8 signed by the respective parties. The reconciliation
9 thus effected shall be the final determination of the

10 matter in controversy.

1 Sect. 10. If the parties agree to a judgment in
2 favor of one against the other in settlement of their
3 differences, the court may make, at the foot of the
4 entry of reconciliation, a memorandum, stating the
5 judgment agreed upon. A transcript of such memo-
-6 randum, certified by the mediator, may be filed in the
l office of the clerk of the court of common pleas of

8 the county, and shall thereupon have the same effect,
9 and may be enforced in the same manner, as the judg-

10 ment of such court.

1 Sect. 11. If, instead of a reconciliation, the termcm
2 of which are settled betv* 01 wlllch are settled between the parties, they volun-
-3 tardy submit their matters in difference to the medi-
-4 ator, or to referees mutually agreed upon, and arnce
o to abide the judgment, or assent thereto in the pres-
-6 ence of the couit, such submission and agreement, or
7 assent, must be entered in the book of records and
8 signed by the respective parties; and thereupon the
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9 judgment of the court, or of the referees, made pur-
-10 suant to the submission, shall have the same effect,
11 and may be certified, filed and enforced in the same
12 manner, as the judgment mentioned in section ten,
13 and the mediator or referees shall be paid as provided
14 in section eighteen.

1 Sect. 12. If, after the service of the notice pre-
-2 scribed in section four, either party fail to appear, or
3 if the parties appearing be not reconciled, as men-
-4 tioned in sections nine and ten, or do not enter into
5 the submission and agreement mentioned in section
6 eleven, it shall be the duty of the mediator to make
7 an entry in his book of records, stating in a summary
8 manner the nature of the charge, the notice given,
9 the proof of service thereof, the failure to appear of

10 either party, or the appearance of the parties, and
11 their failure to be reconciled.

1 Sect. 13. The entries in such book of records, or

2 certified copies thereof, signed by the mediator, shall
3 be evidence of the facts therein stated ; and it shall
4 be the duty of the mediator to give a transcript of the
5 entries in any case certified by him, from his records,
6 to either party on request.

1 Sect. 14. In any action hereafter brought for the
2 recovery of damages, for a cause of action mentioned
3 in section six, the plaintiff shall not recover costs
4 unless he produce at the trial the certified copy men-

-5 tioned in the last section, and unless jt thereby appear
6 that the notice was duly served or waived, and that
7 he appeared pursuant thereto, or that both the par-
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8 ties appeared without notice, as mentioned in section
9 eight. The defendant shall not recover costs in such

10 action when it appears that after service of the notice
11 he failed to appear pursuant thereto.

1 Sect. 15. If, however, the case be one requiring
2 a provisional remedy, attachment or bail, or if the
3 plaintiff deem it necessary to avoid the delay arising
4 from a previous notice to appear before the court of
5 mediation, the action may be commenced without
6 such appearance or notice; and if the plaintiff after-
-7 wards give the notice, and appear before the court of
8 conciliation pursuant thereto, he may recover costs
9 accruing subsequent to such appearance, if he shall
10 prevail.

1 Sect. 16. When an infant or a woman shall be a
2 party to a proceeding before a court of mediation,
3 such infant or woman may be attended by the guar-
-4 dian or husband of such party; or if there be none,
5 then by some friend approved by the court.

1 Sect. 17. No party to any admission or declara-
-2 tion made before the court of mediation shall be
3 bound thereby or responsible therefor in any other
4 judicial proceeding whatever except as provided in
5 this act; and all the proceedings therein shall be con-
-6 fidential.

1 Sect. 18. In all suits between partners, or between
2 principal and agent, consignor and consignee, or em-
-3 ployer and employed, and also in matters of account
4 and in cases where an action of contract might be
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5 brought when the amount in controversy does not
6 exceed three hundred dollars, if either party make
7 it appear to the court that previously to com-
-8 mencing his action, or making affidavit or answer,
9 he offered in writing to the opposite party to submit

10 the cause of action between them to arbitration as
11 provided in the next section, no costs of court accru-
-12 ing subsequently to such offer shall be awarded
13 against the party making such offer, unless the court
14 where the action is pending, for good cause shown,
15 shall allow the same in whole or in part.

1 Sect. 19. The arbitrators required by the last
2 section must be three competent, impartial and dis-
-3 interested persons, one to be chosen by each party and
4 approved by the court where the action is returnable,
5 and the third, if not agreed upon by the parties, to be
6 appointed by the court, unless the parties by consent
7 fix upon a different number. Said referees shall give
8 reasonable notice of the time and place of hearing,
9 and may adjourn the same for cause; they may ex-

10 amine the parties upon oath, or either of them; they
11 may award damages or specific acts to be done, and
12 costs of reference, according to the equity of the case.
13 Their award, without unnecessary delay, shall be
14 made, signed by a majority, and filed in the court in
15 which the action was brought; and when filed and
16 accepted by the court, it shall have the same effect as

17 a judgment rendered in said court, and may be en-

-18 forced at law by execution or otherwise, or in equity
19 by the supreme court. The referees shall be paid
20 from the treasury of the county, in the same manner
21 as jurors are now paid, such reasonable sum for their
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22 services as the court may allow, having reference to
23 the amount herein allowed to mediators.

1 Sect. 20. In all cases of arbitration under this
2 act, the referees, if requested by either party, and if
3 they deem it important, may report with their award
4 any questions of law arising at the hearing, to be
5 decided by the court, or they may decide such ques-
-6 tions subject to the revision of the court; and the
7 court may decide such questions of law, revise such
8 rulings, and recommit and reject the award for good
9 cause shown, or they may accept the same, with the

10 right in the aggrieved party to except to any decision,
11 or to appeal in matters of law, as in other actions.
12 The arbitrators under this act may consider and
13 award upon any claims of the defendant of the nature
14 described in section eighteen, filed like a declaration
15 in set-off, and reasonable notice thereof given to the
16 adverse party.

1 Sect. 21. This act shall take effect on the first
2 day of July next.
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