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House of Representatives. April 18, 1855.

1 he Joint Special Committee, to whom were referred several
Petitions for the abolition of Capital Punishment, have heard
the Petitioners on five different days, and have given the
subject their deliberate and serious attention. The majority
of the Committee do not feel that reasons have been presented
which would justify them in recommending that the prayer
oi the Petitioners should be granted ; and therefore they report
that the Petitioners have leave to withdraw, and that the Com-
mittee be discharged from the further consideration of the
subject.

A. G. UNDERWOOD, Senate.

CHRISTOPHER MARSH,
WM. M. THAYER,
J. G. SANDERSON,

House.
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House of Representatives, April 18, 1855.

No subject within the province of legislation can be of
greater importance than that submitted to your Committee.
It is not a mere question of property, or of right between roan
and man, where errors of legislation or of judgment may be
corrected, but it is the question of taking the life of man for
crime—an act which, when once done, can never be undone,
however innocent he may subsequently be proved. It must
be admitted a fearful thing to take the life of a fellow-being,
whether he be the murderer or the murdered—to extinguish
the light of existence kindled by the creative hand of God—

to destroy that which no human power can restore, and should
never be done unless the sternest necessity demand it.

It is well known that the abolition of the death penalty is
no new idea in this country and in this Commonwealth. As
early as 1828 this reform began to be publicly agitated; and
the number of its friends have increased from year to year,
until it has become a widespread and settled conviction that
the death penalty ought to be abolished.

In 1836, Gov. Everett, in his address to the legislature,
called special attention to the subject, and suggested the pro-
priety of submitting the question to the test of experience.
Said lie, “ A grave question has been started, whether it would
be safe to abolish altogether the punishment of death. An
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increasing tenderness for human life is one of the most decided
characteristics of the civilization of the day, and should in
every proper way be cherished. Whether it can, with safety
to the community, be carried so'far as to permit the punish-
ment of death to be entirely dispensed with, is a question not
yet decided by philanthropists and legislators. It may deserve
your consideration, whether this interesting question cannot
be brought to the test of the sure teacher—experience. An
experiment instituted and pursued for a sufficient length of
time might settle it on the side of mercy.”

Nor is this movement against the gallows one of fanaticism
or of morbid sympathy for the criminal, but of the sober,
upright, intelligent of the community, who have not only
acquired an “ increased tenderness for human life,” but have
become thoroughly convinced, by careful investigation, that
the penalty of death for crime is the relic of a barbarous age
—that it is a questionable right of government to inflict it—-
and that the time has come when the experiment should be
tried, of protecting society by means more consistent with “ the
civilization of the day.”

This subject, furthermore, engaged the attention of some of
the most distinguished lawyers and jurists, and statesmen and
philosophers, both in this country and in Europe, long prior to
1828, who, after careful and deliberate investigation, aided by
the widest experience in criminal jurisprudence, have given
their testimony against the penalty of death.

No more distinguished names can be found on the list of
the wise and the learned than Blackstone, Brougham, Dr.
Benj. Rush, Franklin, Livingston, and others of equal fame,
all of whom have denied the right, the justice, and the expe-
diency of inflicting the punishment of death for crime.

Says Blackstone, in speaking of sanguinary laws, “ Life is
the immediate gift of God, which man neither can resign, nor
can it be ..taken from him, unless by the command of Him who
gave it.”

“The power over human life,” says Dr. Rush, “is the sole
prerogative of Him who gave it. Human laws, therefore, rise
in rebellion against this prerogative when they transfer it to
other hands.”

Dr. Franklin also remarks, “ Laws which inflict death for
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murder are, in my opinion, as unchristian as those which jus-
tify or tolerate revenge.”

We admit that the judgment of no man, however wise and
learned, is infallible ; but still’it must be confessed by every one.
that the carefully and deliberately formed opinions of such
men, whose intelligence, experience, and position so eminently
qualify them to decide, are entitled to consideration.

We live in an age of enlightened civilization -never known
before—an age of progress and reform in every thing relating
to the welfare of man ; and every man must admit the fact
that every law inconsistent with the spirit of the times, every
law which in any manner partakes of the brutal barbarity of
other ages, should be abolished, unless it can be shown in the
clearest possible light that necessity demands its continuance.
That the law of capital punishment is strictly of this charac-
ter seems not to admit of a doubt. As Dr. Southwood Smith
has said, “ The system is worthy only the rudest savages, bar-
ren in expedients, and pursuing their object by the shortest
course.” To take a fellow-being of whose guilt we can rarely
be certain, and of the extent of whose moral criminality never,
—one who is completely in our power, and who can be kept
beyond the reach of harm to others,—and lead him out on the
scaffold, and there coolly and break his neck, is
not only “ pursuing our object by the shortest course,” but is
so akin to the practice of savages that we do no violence to
the use of language in calling it savage barbarity. Legal en-
actment and judicial form and ceremony may clothe it with
a sort of respectability ; but it is none the less barbarous in
principle ; and when divested of its legal robes, every one must
see it.

Among the comparatively few who still oppose the abolition
of capital punishment, there are probably none who, if their
feelings and wishes alone were consulted, would not say,
“ Down with the gallows, and let the experiment be tried.”

But this law has existed from earliest time; it is written in
the Bible as a part of the theocracy of the Jews; it has been
associated with -their ideas of both government and religion
from their youth; and however repulsive the death penalty may
be to their humane feelings, they have the conviction that it is
just and right, if not actually necessary to the safety of society.
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But while we give all due credit for sincerity of opinion, we
respectfully submit, that in considering a subject involving
such fearful consequences as that of capital punishment, where
the smallest mistake or error of judgment may consign an in-
nocent man to an ignominious death, the mind 'should be
divested of all prejudice, and look at the fact as it is in itself.

Custom, however long established and universal, must not,
in this case at least, be regarded as law. The practice of any
number of past ages and nations is no evidence of either the
rightfulness or the necessity of demanding “ blood for blood.”
If we examine the past history of mankind, we find it little
less than a vast sea of errors and false principles in govern-
ment, law, religion, and morals. And if the position be cor-
rect, that a law or a penalty is just, and right, and necessary
because it has always been sanctioned by human governments,
then all the boasted progress and reform of the nineteenth cen-
tury is a monstrous mistake, a stupendous wrong, and we
should at once retrace our steps into what we have foolishly
termed the dark ages.

The only question which we should ask is, not how long
it has been sanctioned and approved, but is it right and neces-
sary to the safety of community? And according as rea-
son, facts, and evidence give the answer, should be our
decision.

During the time the subject has been in the hands of your
committee several appointments have been made for hearing
both petitioners and remonstrants, who have been represented
by able counsel; and from all the facts and evidence adduced,
the undersigned are deeply impressed with the conviction, as
is plainly indicated by the foregoing remarks, that the penalty
of death for crime ought to be abolished.

In justification of this conclusion, the following reasons are
respectfully submitted for the consideration of the House.

Government has no Right to take Lif
That government derives all its rights from the people, is a

fact so plain and self-evident that no one will call it in ques-
tion. “ The body politic,” says the preamble to the Constitu-
tion, “ is formed by a voluntary association of individuals,” and
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no individual of that compact can give government a right
which he does not himself possess. He can delegate to it no
right to take his life unless he has the right to take it himself.
This is self-evident. lias man, then, the right to kill himself?
He has a natural and inalienable right “ to life, liberty, and the
pursuit of happiness; ” but has he either a natural or a moral
right to destroy his life ? It must be conceded by every one
that no such right exists with the individual; that suicide is
sin, and not to be justified under any circumstances whatever.
And if the individual has no right to take his own life, then he
has no such right to give to another; and if not to another, then
he could never give that right to the “body politic;” and all
such right claimed by government must be assumed and
groundless, if not unconstitutional.

But clear and self-evident as is this conclusion, an attempt
is made to evade it by placing the right of government to

take life on the ground of self-defence. It is said the indi-
vidual has this right, and therefore has the power to confer it
on government. That the individual has such a right in cer-
tain cases is not denied ; and if he has delegated any right of
self-defence to government, it must be such, and such only, as
he himself possesses. Society can have no right to defend
only that which the individuals composing it have a right to
defend. Now, what is the principle of this right of self-defence?
and under what circumstances is the taking of life justifiable?
The principle is this, as every moralist will admit—the security
of the individual from harm with the least possible injury to
the offender. If a man is violently assailed, he has no right to
take the life of the assailant only as the very last resort.
Every possible means of defence must be tried; and when all

have failed, and escape is impossible, when he is pushed to the

wall, and nothing is left but to take the life of the assailant or

lose his own, then, and then only, has he theright to strike the

fatal blow. And this is the right, and none other, that govern-
ment can derive from the individual.

The right is based on the fact, not that society is assailed
by the murderer more than by the madman, not that human

life has been violently and maliciously taken, but on stern,

inevitable necessity—on the fact that society has exhausted
every other means of protection against the murderer, and
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there is no other possible resort but to take his life, or some of
its members lose their own. And when it can be shown that
society is actually driven to this necessity, that every conceiv-
able means of safety have been tried and failed, and that
nothing within the reach of human power can protect com-
munity from the murderer’s arm but the grave, then, and
not till then, has government the right to take life in self-
defence. To this point is the language of Dymond, the dis-
tinguished moralist; “ Let him who advocates the taking the
life of an aggressor first show that all other means of safety
are vain ; then he will have adduced an argument in favor of
taking life which will not indeed be conclusive, but which
will approach nearer to conclusiveness than any which has yet
been adduced.” Can this be shown ? Can it be made to
appear that every other means have been tried and proved
vain? that a community of thousands has been actually driven
to the wall by one man, and is forced by necessity to take his
life in self-defence ? To pretend it would be perfectly absurd.

Every one knows that, so far from society making death the
last resort, it has ever made it the first. So far from having
tried all other means of safety and found them vain, the gal-
lows has been the only means ever employed.

Every one knows, also, that the wisdom and power of the
million are amply sufficient to overcome the violence and
depravity of one man—to build walls of stone so high and
doors of iron so strong that he shall be as harmless to com-
munity as a child in its cradle. Who pretends we should
hang the idiot or the madman in self-defence? And yet either
of them is far more dangerous to the safety of community
than nine-tenths of those who have shed human blood. We
shut them up within the walls of a hospital and feel perfectly
safe. Why not shut the murderer within the walls of a prison
and be equally secure? Why put him to death in self-
defence? Necessity does not demand it. And if necessity
does not demand it, then we have no right to do it.

'cil Influence of Capital Punishment.
There are two ways in which the infliction of the penalty

ol death exerts a corrupt moral influence on society—viz., it
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inculcates a false and pernicious moral principle, and it debases
and brutalizes the moral sentiments of the people. Whatever
spirit or principle pervades a law or a custom, it is well known,
gradually diffuses itself into the popular mind, and becomes a
settled conviction of right. A few years since ardent spirits
were used as freely as water. Every one drank them, from the
lawyer and the judge to the culprit, from the clergyman to the
loafer, the parent to the child, and conceived it little less than
a duty to do so.

They saw no wrong in putting the cup to their own or to
their neighbor’s lips. Custom had inculcated a false moral
principle, and law had sanctioned it, and they felt that it was
right and proper.

And a like result follows the legal sanction and execution of
the penalty of death. It teaches a false principle in morals
which has more or less influence in all the private walks of
life. It impresses upon the public mind, with all the power of
practical example, the principle of “ evil for evil,” of “ blood
for blood,” of vengeance for wrong—a principle admitted by all
to be essentially unchristian and barbarous, and destructive of
the moral interests of society. No matter in what spirit we
may inflict the penalty, let it be never so kind, and merciful,
and humane, (if it is possible to inflict it in such a spirit,) it
matters not, there stands the fact in vivid reality, that it is blood
for blood, and nothing more. We may associate it in our
minds, if we can, with the idea of justice ; but it is all the
same. Train our thoughts as we will, we can conceive no
idea of justice in the whole transaction that is not cold, hard,
sanguinary and unrelenting, utterly destitute of every element
of Christian mercy and forgiveness, and speaking out in a
voice of thunder, that goes home to the heart in the dying
struggles of the victim, “ Blood for blood.” Now, a law
which impresses the mind with such a moral principle, and
whose tendency is to imbue the heart with such a spirit,
cannot fail to exert a powerful influence on community for
evil. If the State sanctions the law of life for lile as right
in government, the individual will be more or less impressed
with the conviction that it is justified in private life. If the
spirit of wrong for wrong pervades any portion of the statute
book, that spirit will as naturally and inevitably find its way
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into the heart of community as air into the lungs ; and,
as a consequence, there will be a constant tendency to revenge
and wrong, to outrage and crime. The pulpit may urge the
duty of forgiveness and charity, of loving our enemies, and of
being governed in all things by the golden rule, with all the
talent, and eloquence and learning for which it is distinguished ;

but we conceive that one execution of the death penalty, sug-
gesting as it necessarily does only sanguinary ideas, will do
more to infuse into the public mind the principle and spirit of

retaliation, of an eye for an eye, and evil for evil, than all the
pulpits in the land can exert of an opposite influence.

Practice is always a more powerful teacher than precept—
example more effective than preaching. It is our conviction,
therefore, that the fact that the penalty of death fosters and
inculcates a false moral principle, infuses a dangerous, retali-
ating spirit into the public heart, and tends to the perpetration
of crime, is an important reason why it should be abolished.
We respectfully submit that the State should recognize no
principle in law which has even the appearance of evil, and
which is not perfectly safe for the individual to practise in
private life, unless the sternest necessity demands it; which is
believed not to be the case in the present instance. If we
would check the constant tendencies to violence and wronso
action in society, and hedge up the avenues to crime with a
Jiealthful moral influence, sound moral principle must distin-
guish law as well as gospel—the statute book as well as the
pulpit.

Catharine, Empress of Russia, said, “ Experience proves
that the frequent repetition of capital punishment never made
men better.”

And George M. Dallas, when a minister at the Russian
court, said, with reference to the law of capital punishment
which had long been abolished, “ None ever dreamed of going
back to the old system. The laws,” he adds, “ are of the
mildest, character, and their effects are seen in the character of
the people. Barbarous as they were before the mitigation of
their penal code, its mildness has wrought such a change that
they are now among the mildest and most peaceable people I
have ever seen.” It may be further shown in this connection
that the penalty of death not only fosters a corrupt moral prin-

9
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ciple and depraves moral sentiment, but, when its execution is
witnessed, it tends to stimulate the murderous passions of the
vicious, as the sight of blood arouses the ferocity of the beast,
and leads to the commission of the very crimes it is designed
to prevent.

“ Every execution,” says Dr. Livingston, “ brings an addi-
tional candidate for the hangman.” And any number of facts
may be adduced to show that the sight of capital punishment
inflames the passions of the vicious and incites to the com-
mission of the crime of murder. As one of the many that
might be cited, we would refer to the execution of Samuel
Zephon, who was hung for murder, in the district of Moya-
mensing, Philadelphia, April 18, 1845. In that same district
a man was murdered the next day, and an infant child before
the week had passed.

“ The district,” says a Philadelphia paper, “ instead of being
awestruck and solemnized, was for several days afterwards
converted into a pandemonium. The spirit of violence and
ruffianism was never so rife. For several days that district
was the theatre of almost incessant fighting, in which a num-
ber of persons were severely injured, and the lives of many
others jeopavdied.

“ On the 25th of May one of the most horrible murders on
record in our countrynvas perpetrated at West Chester—less
than twenty miles from Philadelphia. On the sth of June
another murder was committed in Philadelphia, followed im-
mediately by the suicide of the murderer—making in just-
seven weeks four murders and one suicide, all but one within
a half hour’s walk of where Zephon suffered to deter men
from crime. Th'ese executions were, all but one, private.”—
Thoug'hts on Death Penally.

We cite the above as only one of the numberless facts that
go to prove that the execution of the death penalty tends to
arouse the slumbering tiger in the heart of the vicious and
depraved, who are always the first to witness an execution
and whet the appetite for blood.

“ Woe to society,” exclaims Lepellitier in his report to the
National Assembly, “ if in that multitude which gazes eagerly
on an execution is found one of those beings predisposed to

crime by the perverseness of his propensities! His instinct, like
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that of the wild beast, awaits perhaps only the sight of blood
to awake; and already his heart is hardened to murder the
moment he is quitting the spot wet with the blood which the
sword of the law has shed.” He further adds, “ The punish-
ment of death, while it produces a great injury to the public
morals, has no influence to arrest crime. It is a violent rem-
edy, which, without curing the disease, corrupts and enervates
the system of the body politic.”

It is a well-authenticated fact, that mo st of those who have
committed murder have witnessed more or less executions.
It is even recorded of Dr. Webster, whose murder of Dr.
Parkman in this city froze the great heart of the country with
horror, that from his youth he sought every opportunity of
witnessing the execution of criminals, and derived satisfaction
from it. So true is the fact for which we contend, that it has
become clearly seen and acknowledged by the people; and, as
a consequence, we have withdrawn the execution of the mur-
derer from the public gaze to the private jail yard. But the
facts referred to in Philadelphia show that even the privacy
of an execution does not prevent the evil; the vicious smell
the blood from without, and go forth maddened with the spirit
of crime. And besides: we submit the question as worthy of
consideration, whether a law which we are compelled, in con-
sequence of its vicious influence, to execute in private, is
right, and just, -and politic. The object of all law is, or
should be, to restrain vice and crime, not only in the act of its
execution, but in seeing it executed. If this object cannot be
secured by executing the law of capital punishment, but the
tendency is to increase crime and blood,—if it is unsafe for
the vicious, for whom law is made, to look upon its execution,—
are we as legislators, who are bound by a solemn oath to legis-
late for the civil and moral welfare of the State, justified in
allowing it to stand longer on our statute book ? Does not
right and duty absolutely require that Massachusetts should
do what she has never done yet—prove her right to take life by
experimentally proving the absolute necessity of it—try some
other method of punishing the crime of murder, and which
shall, at least, not increase crime if it does not diminish it ?

“Away with this cruelty of the State!” said Cicero. “ Allow
it not, O judges, to prevail longer in the Commonwealth. It
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hath not only the fatal effect of cutting off' so many of your
fellow-men in a most atrocious manner, but it hath even ban-
ished from men of the mildest disposition the sentiment of mer-
cy, by the familiar practice of slaughter.”

“ The punishment of death,” says Beccaria in his essay on
crimes and punishment, “is pernicious to society from the ex-
ample of barbarity it affords. If the passions or the necessity
of war have taught men to shed the blood of their fellow-
creatures, the laws which are intended to moderate the ferocity
of mankind should not increase it by examples of barbarity,
the more horrible as this punishment is usually attended with
formal pageantry. Is it not absurd that the laws which detest
and punish homicide should, in order to prevent murder, pub-
licly commit murder themselves ? ”

Innocent Men have been executed.
The truth of the maxim, “ It is better that twenty guilty

men go clear than that one innocent man should suffer,” is
universally admitted. “ Who does not shudder,” exclaims
M. de Tracy in a memorial to the French Chamber of Depu-
ties, “ at the thought of the whole society crushing an innocent
man with all the composure, all the solemnity, of conscious
justice ! ” And the exclamation is well founded. If there is
any thing that can curdle the blood with horror, it is the idea
of taking an innocent man from his home, his family and
friends, bringing him to the tribunal of justice, convicting him
of crime, and putting him to an ignominious death.

And yet, horrible as it is, it is constantly liable to be done,

so long as human judgment is fallible and the law of capital
punishment exists. Murder is seldom committed in the pres-
ence of others, whose testimony can be received as positive
evidence of guilt; but the crime is fixed upon an individual, in
nineteen cases out of twenty, of necessity, by circumstantial
testimony. No one saw him commit the murder; but he was
seen in the place, perhaps, at the hour; he owed the man a
grudge; he had been heard by some one to utter a passionate
word of revenge; a dark spot was found on his clothes, which
the imagination converted into blood; and suspicion is con-
firmed, judgment is given against him, and he is hung, when
he is entirely innocent of the crime. A network of circum-
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stances may be woven around an individual in the vicinity of
a murder from which no human ingenuity can escape, and
which shall seem to fix the crime upon him so strongly that
there is apparently not the slightest possibility of a doubt; and
yet subsequently, when too late, his innocence may be proved
with equal certainty. And then, again, an innocent man may
be condemned on perjured testimony, given by even the actual
murderer himself—testimony so ingeniously and consistently
put together that both judge and jury shall be honestly and
unavoidably misled by it, and he suffer the penalty of death.
The criminal history of the past, both in this country and in
Europe, is full of instances where men have been executed for
crime whose innocence was afterwards ascertained beyond a
doubt, as the following facts will show. Says Dyraond, “No
less than six persons were hanged of whom it was afterwards
discovered that they were entirely innocent.” O’Connell said,
in a speech in 1832, “ I myself defended threebrothers of the
name of Cummings within the last ten years: they were indicted
for murder. I sat at my window as they passed by, after sen-
tence of death had been pronounced. Their mother was there,
and she, armed with the strength of affection, brokethrough the
guard. I saw her clasp her eldest son, who was twenty-two
years of age; I saw her hang on her second, who was twenty ;

I saw her faint when she clung to the neck of her youngest
boy, who was eighteen; and I ask, What recompense can be
made for such agony ? They were executed, and they were inno-
cent!” Yes, bring the case home in all its reality, and what
recompense can be made for the agony of such a scene ? Who
wouldnot say, Better that even a hundred guilty ones should go
clear, than that such suffering, injustice and wrong should be
endured? And yet such cases on record are almost without
number. In England alone, according to Sir James Mackin-
tosh, it has been clearly proved from facts in the history of
criminal jurisprudence that a hundred and fifty innocent men
were executed during the last century.

Nor is the history of our own country wanting in facts of a
like melancholy character. In the Report of the Committee
on Education to the General Assembly of Rhode Island in
1852 may be found no less than seven cases, within the last



14 [April,CAPITAL PUNISHMENT.

t

twenty-five years, of men being hung for murder whose inno-
cence was afterwards proved beyond a doubt.

“ Some years since, Stephen and Jesse Boon, two brothers
were convicted in Vermont, for the murder of Russell Colvin,
on what seemed to be the strongest possible testimony of their
guilt. The sentence of death was commuted in the case of
Jesse to imprisonment for life ; but Stephen was left for execu-
tion. In an interview with Mr. Haynes, a clergyman, he said,
‘ Mr. Haynes, I see no way but I must die; every thing works
against me; but lam an innocent man. This you will know
after I am dead.’ Bursting into tears, he said, ‘ What will
become of my poor wife and children ? They are in needy cir-
cumstances, and I love them better than life.’ He continued:
‘ I don’t want to die; I wish they would let me live some time
longer, even in this situation,’ (he was then heavily chained to
the floor;) ‘ perhaps- something will take place that may con-
vince people that I am innocent.’ Through the instrumen-
tality of a Mr. Chadwick and a clergyman of Manchester,
Colvin, who had wandered to, and resided some time in, the
neighborhood of that place, was discovered, and he returned
to his former place of residence in time to save from hanging
the man who had been condemned as his murderer.”—Goulds
Report to the New York Legislature.

Mrs. Child relates the case of “ a German who a few years
ago came to New York and took lodgings where he was al-
lowed to do his cooking in the same room with a family. The
husband and wife lived in a perpetual quarrel. One day the
German came into the kitchen with a clasp-knife and a pan
of potatoes, and began to pare them for his dinner. The quar-
relsome couple were in a more violent altercation than usual;
but he sat with his back towards them, and, being ignorant of
their language, felt in no danger of being involved in their dis-
putes. But the woman, with a sudden and unexpected move-
ment, snatched the knife from his hand and plunged it into
her husband’s heart. She had sufficient presence of mind to
rush into the street and scream murder. The poor foreigner in
the mean while, seeing the wounded man reel, sprang forward
to catch him in his arms, and drew out theknife. The people
from the street crowded in, and found him with the dying man
in his arms, the knife in his hand, and blood upon his clothes.
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The wicked woman swore in the most positive terms that he
had been fighting with her husband, and stabbed him with a
knife he always carried. The German knew too little of
English to understand her accusation or to tell his own story.
He was dragged off to prison, and the true state of the case
was made known through an interpreter; but it was not
believed. Circumstantial evidence was exceedingly strong
against the accused, and the real criminal swore that she saw
him commit the murder. He was executed, notwithstanding the
most persevering efforts of his lawyer, John Anthon, Esq.,
whose convictions of the man’s innocence were so painfully
strong that from that day to this he has refused to have any
connection with a capital case. Some years after this tragic
event the woman died, and confessed on her death bed her
agency in the diabolical transaction.”

And it was stated very recently, in the Montreal Nautical
Pilot, “ that a man named William Gray was lately convicted
of the murder of his wife by the sole testimony of one Reilly,
brother of the woman supposed to have been murdered, and
that circumstances have come to light since the trial which
have satisfied the jury that they gave a verdict of guilty upon
false testimony ; and they have petitioned the Executive to
grant a pardon.”

Such are a few of the many cases that have come to light
of innocent men condemned and executed. And who knows
how many more of a like character exist in the past, which
have never yet been revealed, and never can be till all secrets
are made known ? Men have gone to the gallows solemnly
protesting their innocence to the last; and who is prepared to
say they did not utter the truth ? Human judgment is very
liable to err—passion, prejudice, excitement may blind and
pervert it—circumstances may combine to make falsehood
seem absolute truth, and an innocent man perish. And, in the
language of Mr. Livingston, “ These legal murders have been
committed; and who were the primary causes of the crime?
Who authorized the punishment which, once inflicted, could
never be remitted to the innocent ? Who tied the cord, or let
fall the axe upon the guiltless head ? Not the executioner, the
vile instrument who is hired to do the work of death, not the
jury who convicts, or the judge who condemns, not the Jaw
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which sanctions these errors, but the legislators who made the
law—those who, having the power, did not repeal it. These
are the persons responsible to their country, their consciences,
and their God.” Are we willing to take the fearful responsi-
bility ? Shall the barbarous law longer stand to stain our
hands with innocent blood?

Is it said, The law of Massachusetts defers the execution of
the criminal one year, thereby affording the criminal an oppor-
tunity to prove his innocence ? This is well as far as it goes:
but suppose the guiltless man fails to prove his innocence in
that time; what then? Who is responsible for the legal mur-
der ? It is the legislator who refuses to repeal the law. Facts
are abundant to show that the truth has very seldom come to
light in the short space of one year. In the majority of cases,
the innocence of the men has not been discovered for years
after they have been executed—not until the actual murderer
confessed the guilt on his death bed.

And what has been is liable to be again ; and not only lia-
ble, but must be, in the nature of things, while the law of
death exists and human judgment is fallible. Absolute securi-
ty against the horrible tragedy, the terrible injustice, thebloody
wrong of executing an innocent man, and crushing his family
in wretchedness, infamy and shame, is utterly impossible.
We know it, and no man living can deny it. No man is safe
from a felon’s doom and a felon’s grave, howeverinnocentand
virtuous he may be. A false witness may swear away his life
—it has been repeatedly done. Circumstances over which he
has- no control may combine to brand him a murderer—his
children are exposed to the same fatal danger and ignoble end
—no one knows who the victim will be; but victims there will
be and must be, and we know it. And shall a law longer
exist which has sacrificed the lives of so many innocent men,
and must ever be attended, more or less, with the same terri-
ble results ? Shall justice, mercy, humanity, and all that is
holy in heaven and on earth, cry in vain against the horrible
outrage of exposing an innocent man to a felon’s death, and
old Massachusetts, famed for all that is just, and right, and
humane, stain her hands with innocent blood ? Sentence a
man to prison for life, and he can be made perfectly safe; and
should his innocence ever appear, he can be compensated for
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the wrong and restored to society. Put him to death, and the
act once done can never be undone—there can be no recom-
pense for the deed forever. His innocence may come to light
before he is cold in his grave ; but it is too late. Shall we,
with a fact so horrid staring us in the face, with the fearful
responsibility of shedding innocent blood resting upon us, go
on executing this barbarous penalty, “worthy only the rudest
savages, who pursue their object by the shortest course ? ” or
shall we try the experiment of life imprisonment, which will
secure all proper ends of justice, and leave the way open to
correct all mistakes and judicial wrongs ? Let reason, justice
and humanity answer. •

Said Lafayette, whose name is embalmed with Washing-
ton’s in the American heart, “ I shall persist in demanding the
abolition of the punishment of death until the infallibility of
human judgment is proved to me.”

Capital Punishment an Absurdity.
It will be universally conceded that the penalty of death is

inflicted as a punishment for crime. There is no middle
ground between punishment and revenge; every voluntary
infliction is either one or the other; and no one will say that
the penalty is inflicted as a mere arbitrary retribution, to
gratify a spirit of revenge, but as a punishment. And what is
punishment ? What is its legitimate object ? The object of
punishment is defined by eminent jurists, “reformation of the
offender, reparation of the injured, and protection of society.”
Hon. Charles Sumner, in a recent letter, states it thus : “ Pun-
ishment is justly inflicted by human power with a twofold
purpose; first, for the protection of society; and secondly, for
the reformation of the criminal.” In this it will be noticed
that the reformation of the offender is an essential element of
all punishment.

Any pain or injury, voluntarily inflicted, must, of necessity,
contemplate the reformation of the guilty as its object, or it is
not punishment, but retaliation and revenge. If a man should
set fire to your dwelling in the night-time, and you should
seize him and crop off his ears, or set fire to his dwelling in
return, or do him any other injury with no reference to his
good, no one would call it punishment, but revenge. Now,

3
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what is the infliction of the penalty of death—the taking of
one life in return for a life taken ? It would be absurd to call
it capital punishment. It makes no reparation to the injured;
it is not necessary to protect society from the further outrage
of the criminal; it contemplates no reformation of the offender,
for it cuts the victim off at once and forever from all oppor-
tunity to reform. It is purely “ blood for blood, eye for eye,
and tooth for tooth,” and is no more and no less than capital

revenge, in principle at least, if not in spirit; and, as a dis-
tinguished Methodist divine has well said, “barbarous and
condemnable, unworthy the religion we profess and the civili-
zation we boaast.”

Result of the Experiment.
There are two grounds only upon which the penalty of death

is defended—viz. divine authority, and necessity to restrain from
crime. We do not propose to enter here into any extended
notice of the first, “ the Bible argument,” as it has been so
completely refuted in former reports to this House, and will,
no doubt, receive ample attention by the members during the
discussion of the measure proposed by the undersigned. We
would simply remark, that the Scripture text on which the
main reliance is placed is the language addressed to Noah:
“ Whoso sheddeth man’s blood, by man shall his blood be
shed ”—a passage which has been translated in no less than
twelve different ways by distinguished scholars and divines,
and which in any form can no more bind us of a Christian
age to put the murderer to death than the expression of
Noah, “ Cursed be Canaan ; a servant of servants shall he be
to his brethren,” binds us to enslave the African. It is some-
what strange that any Christian mind should give the principle
of “ blood for blood” a preeminence over the Christian law of
mercy and non-retaliation, that the gallows and the cross should
be alike supported as emblems of the Christian religion, and the
Bible falsely pressed into the service of destroying men’s lives
rather than of saving them. Witches were once hung on
Boston Common on what was supposed to be divine authority,
because it was commanded in the Old Testament, “ Thou shalt
not suffer a witch to live; ” but people have learned better
things. It has long since been discovered a gross error, and the
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practice renounced. And it is believed a fair and candid in-
vestigation of the subject will clearly show that there is quite
as little Bible authority for hanging criminals as for hanging
witches. If the testimony of distinguished theologians is of
any weight in sustaining this conclusion, it can be abundantly
furnished from nearly all sects in Christendom. Says Rev.
James Murphy, D. D., “ I have considered the subject of capi-
tal punishment, long, patiently, and carefully, on Bible princi-
ples, and I have deliberately adopted the opinion that the
death penalty ought to be abolished.” Rev. Henry Christmas,
A. M., F. R. S., testifies, “ When I first approached the subject
1 felt perfectly persuaded that the punishment of death by the
civil magistrate was not only of divine appointment, but of
universal obligation. It has been gradually and slowly that
this persuasion has been changed. That it is an error I have
no longer any doubt.” Rev. B. T. Welch, D. D., says, “ I feel
well persuaded that there is nothing contained in the gospel of
Christ authorizing the infliction of capital punishment.” And
indeed a distinguished divine (Rev. Lyman Beecher, D. D.)
virtually renounced the position that the punishment of death
is required by a divine command, during the hearing of the
petitioners before your Committee. He distinctly stated, that
if it could be shown by facts, where the experiment had been
tried, that crime did not increase, he would go at once for
abolishing the death penalty.

We come, then, to a consideration of facts by which we pro-
pose to show, not only that crime has not increased where the
death penalty has been abolished, but that it has increased
vnth the penalty, and decreased without it. And if this can
be made to appear, no one will hesitate to say that, as a mat-
ter of public policy and social welfare and protection, the gal-
lows should be abolished, and the lives of innocent men be no
longer put in peril.

We have already shown from facts, under another head of
this Report, that the execution of the death penalty inflames
the passion for blood in the minds of the vicious, and that sev-
eral murders frequently follow an execution in quick succes-
sion. In addition, we cite the following facts to prove that
the death penalty affords no restraint, and that crime actually
increases, under its administration. Mr. Rantoul, in his able
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report in 1886, states that a man was hung in Worcester, in
1825, for rape, whose brother shortly after attempted the same
offence ; and that very lately in Ohio, “on the day when a
man was executed for the murder of his wife under circum-
stances of particular cruelty, another man, near the place of
execution, murdered his wife in the same manner.” “On the
3d of January, 1845, Thomas Barrett was hung in Worcester,
Mass., for rape and murder. In less than two weeks another
murder was committed within a few rods of the gallows, and
not long after a rape in the same county, and not far from
Worcester.”—Anther on Capital Punishment.

Mr. Livingston states that, in 1822, “ a person named John
Lechler was executed in Lancaster, Penn., for an atrocious
murder, and that, the night following, twenty-eight persons
were committed to jail for divers offences at Lancaster, such
as murder, larceny, assault and battery, &c. In the evening,
as one Thomas Burns, a weaver in a factory near Lancaster,
was going home, he was met by Wilson, with whom he had
had some previous misunderstanding, when Wilson drew a
knife and gave him divers stabs which were considered mortal.
Wilson was apprehended and committed to jail, and had the
same irons put on him which had scarcely been laid off long
enough by Lechler to get cold“ Levi Kelly, a man said to
be of good morals, went from Otsego to Albany for the ex-
press purpose of seeing Strang, the murderer, hung. In less
than a fortnight afterwards Kelly shot one Spofford through
the heart; for which he was tried and executed.”— Spear's
Capital Punishment.

“ During the reign of Henry VIII., in England, 72,000 crim-
inals were executed, being at the rate of 2,000 a year; and yet
crimes increased under his administration.”—Prisoner's Friend.

“ One of the jury that tried and convicted Dr. Dodd was
executed on the same gallows, for the same crime, within two
years afterwards. And a celebrated banker, Mr. Fauntleroy,
who was executed for the same crime, confessed that the idea
of committing itfirst entered his mind while returning home
from an execution which he had ivitnessed I He was executed.
And another man, says Mr. E. G. Wakefield, who was after-
wards apprehended for forgery, stated that the first idea of
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committing the crime occurred to him at the moment he was
witnessing the execution I ”

Mr. O’Sullivan, in his report, page 87, states, on the authori-
ty of the Glasgow Argus, that executions in Scotland were
exceedingly rare, but one having taken place in 1837; it was
followed by two murders in just one week ; succeeding these
a few days, a gamekeeper wantonly shot two poachers; and
in a few months another murder was attempted by two men,
but failed—making, in all, six murderers as the harvest of one
execution.

Pearson and Webster were executed in quick succession;
since which, it is well known, the crime of murder has rapidly
increased.

A Baltimore correspondent of the Prisoners Friend, 1849,
ays, “ Notwithstanding the unusual frequency of executions

in this city during the last four or five years, the cases of mur-
der have multiplied to an appalling extent. A few days ago
there were no less than four murderers confined in our jail.”
Now, here are facts of which almost any number of like char-
acter might be related. Facts are stubborn things ; facts never
lie and never deceive. Our theories, our speculations, our
prejudices, our educational opinions may mislead us, but facts
never. And what is the united testimony of these facts ? It is
this—that the gallows has no restraint on the vicious. Yea,
more—that the crime of murder actually increases under the
administration of the barbarous penalty of death, and that
“every execution furnishes an additional candidate for the
hangman.” This is their unerring testimony—no more and
no less. How long before we will receive it and act accord-
ingly ? How much longer must the experiment of the gallows
be tried, and murder and crime increase and run riot with capi-
tal punishment, before we arrive at the conclusion of the din-
tinguished Bentham ?—“ If the legislator be desirous to inspire
humanity among the citizens, let him set the example; let him
show the utmostrespect for the life of man. Sanguinary laws
have a tendency to render man cruel, either by fear, imitation,
or revenge; but laws dictated by mildness humanize the
manners of a nation and the spirit of government.” Lord
Brougham, in 1837, expressed “his firm belief and conviction
that capital punishment had failed in all and every case, even
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in those cases of murder for which alone it was justifiable, if
justifiable at all; ” that “it tended to brutalize the mind, and to
prepare men for the commission of that very crime for which
alone, if retained at all, it ought to be continued.”

We now proceed to show that crime decreases where the
penalty of death has been abolished, and respectfully submit
the following facts as to the practical results where the experi-
ment has been tried. “ The penalty of death was abolished
in Russia, in 1741, by the Empress Elizabeth; and so satisfac-
tory were its effects, that, upon coming to the throne in 1762,
her successor, Catharine, ingrafted it in her code of laws, and
it has continued in force ever since. The Count de Segur, on
his return from his embassy at St. Petersburg in 1791, declared
that Russia, under the operation of this law, was one of the
countries in which the least number of murders were com-
mitted—adding, that Catharine had several times said to him,
“ We must punish crimewithout imitating it; the punishment
of death is rarely any thing but a useless barbarity.” “In a
volume of travels in Kamtschatka, in Siberia, published in
1830, ninety years after the death penalty had been abolished,
by Peter Dobell, Counsellor of State in Russia, the superiority
of confinement and hard labor over the fear of death as a pre-
ventive of crime is inferred from those countries which have
tried the system, and countries of a longer civilization are
bidden to “ blush that Russia should teach you the celestial
principle of reforming depraved morals, not by the sanguinary
execution of inexorable justice, but by the mild and divine
precepts of heavenly mercy.”

Daring the seven years’ administration of Sir James Mack-
intosh in India the punishment of death was not inflicted;
and he says, “ This small experiment has been made without
lessening the security of the lives and property of men. Two
hundred thousand have been governed without capital punish-
ment, and without any increase of crime.” He furthermore
states, in giving the statistics of crime, (see report to legisla-
ture of Ehode Island,) that “from May, 1797, to May, .1804,
seven years, there were eighteen convictions for murder and
thirteen executions. During the next seven years following
there were only six convictions for murder—showing that the
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crime of murder decreased two-thirds as the result of the
experiment.

“ During the early years of the reign of Louis Philippe in
France conspiracies to take his life were of continual occur-
rence, and the intended assassin was invariably punished with
death. At length a more merciful plan was adopted—the
criminal was only condemned to imprisonment; and from that
time attempts to cut off the king’s life totally ceased. What
force could not do was accomplished by gentleness.”

In Tuscany similar results have followed. Capital punish-
ment was abolished in 1765; and Mr. Livingston remarks, that
“in Tuscany, where murder was not punished with death,
only five murders had been committed in twenty years ; while
in Rome, where the punishment is inflicted with great pomp
and parade, sixty murders were committed in the space of
three months in the city and vicinity.”

We see the same result also, in a striking manner, in Bel-
gium, where capital punishment has been practically abolished
ince 1829. According to the statement of the Inspector Gen-

eral of prisons, “ In fifteen years, ending with 1829, there were
seventy-two executions and one hundred and fourteen mur-
ders, or eight per annum. In five years, ending with 1834,
there were no executions (the death penalty abolished) and
twenty murders, or four per annum.” We see here that crime
diminished one-half as the result of the experiment.

Howard, in his work on prisons, says that the adoption of
a milder penalty than death for child murder, in Denmark,
“ had greatly diminished the frequency of the crime.”

From these and other facts that might be adduced it is
clearly demonstrated that, wherever the experiment has been
tried in Europe, it has invariably resulted in a decrease of the
crime of murder. Account for it as we will, such is the fact,
and there is no evading it. And precisely the same conse-
quences have attended the experiment in this country.

In the States of Maine and Vermont the death penalty hat
been virtually abolished for years—only one man has sinct
been hung in Maine, and none in Vermont. And who does
not know that those States are almost entirely free from san
guinary crimes ? Nothing is more rare than to hear of e
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murder committed ; while in Massachusetts, ivith the gallows,
murders increase to an appalling extent.

In the State of Rhode Island, lying on our immediate bor-
ders, the death penalty has been abolished some three years ;

and it is a conceded fact that murders have diminished rather
than increased in number. We are not aware that the crime
has been committed but twice since the penalty was abol-
ished ; while in Massachusetts it is well known that murders
are of almost daily occurrence.

In Alabama it is virtually abolished in relation to every body
except negroes. In cases of murder and treason committed

by a while person it is left discretionary with the jury to say
whether death, or imprisonment for life, shall be the punish-
ment. And in Alabama, with all her slave population, with
all the brutal and debasing influences which slavery exerts
upon the whites, and with all her comparative ignorance and
passion, every one knows that the crime of murder is not so
rife by one-half as in our own State, distinguished for her
learning, and intelligence, and sobriety, and virtue, and the
galloivs.

In Michigan the death penalty has been abolished since
1847 ; and what are the facts here ? During the five years
previous to its abolition there were, according to the Report of
the Secretary of that State, sixteen murders committed, or 34
per annum; while during the eight years since there have
been onlyfifteen, or per annum. And when -we consider
that during this period the population has increased from less
than four hundred thousand to more than half a million, “ a
large proportion of whom are foreigners, miners, boatmen, pi-
oneers, &c., who are inclined to violence and lawlessness,” the
fact that there was, with all this increased population, one
murder less in eight years lOithout the gallows than in the pre-
ceding five years with it, affords most overwhelming proof of
the decrease of crime where the death penalty is abolished.
Nor is this all. Several of the fifteen murders that were com-

mitted since the penalty was rescinded were committed in
total ignorance of the fact that the penalty had been abolished.

In a recent letter from the former Chaplain of the Michigan
State Prison, Rev. Mr. Manley, he says, “I remember that, a

short time after the new law took effect, there were several
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cases of murder which were regarded by its opposers as the
result of that law; but, on inquiry, it was ascertained that the
guilty persons were either ignorant of the law, or supposed
the old one in force.” He further adds, “ The last convict re-
ceived here for the crime of murder had the impression, when
the crime was committed, that death was the penalty due to
his offence.”

These facts tend to increase very much the force of the
already overwhelming testimony from Michigan, that murders
decrease with the abolition of the death penalty. Well might
Mr. Manley say, in another part of his letter, “ The repeal of
capital punishment is a perfectly safe procedure; ” and he might
have added, in view of the result in his own State, absolute-
ly demanded as the preventive of crime and the security of
life.

Here, then, is an array of facts—plain, simple, stubborn
facts—facts that none can misunderstand and none can deny.
Facts are always considered proof positive ; and what do they
prove in this case ? They prove this, beyond all dispute—that
with capital punishment murder fearfully increases—without
it murder wonderfully decreases. In no single case, where the
two methods have been tried, have these results failed.

Said Gov. Morton, in his address to the legislature in 1840,
“ The statistics of crime satisfactorily show that the number
of offences is not increased by the mitigation of punishments,
but, on the contrary, that crimes have diminished nearly in
proportion to the amelioration of criminal law.” We do not
suppose that, without the gallows, murders will entirely cease;
but we contend, from all the facts that can be produced in the
case, and from the nature of the influence of legally shedding
blood, that the sacredness of life will be impaired, the passion
for blood will be increased, and that there will be more mur-
ders with the penalty of death than without it. We stand
upon no doubtful ground here, but upon stubborn facts—the
unvarying results of experiment; and we respectfully ask
that our own State may profit by the wisdom and experience
acquired elsewhere—that the experiment may be tried for at
least one year ; and if it shall prove unfavorable, of which we
have not the least fear, the gallows can be easily restored. On
the other hand, if the result should prove otherwise, and be

4
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found perfectly safe, every one mustrejoice that no more legal
killing is to be done—that the barbarous and unchristian prin-
ciple, of life for life and blood for blood, is no longer to stain
the statute book of Massachusetts—that at last we have
learned that all this legal slaughter of our fellow-creatures
which has distinguished the past, and which no human power
can have any right to do till all other means of safety have
proved vain, is wholly needless, and fruitful of crime, and that
henceforth we are to find security and peace in a law more
consistent with the requirement of “ mercy, and not sacrifice,”
and which shall peril the life of no innocent man.

Said Franklin, “ Whatever is humane is wise; whatever is
wise is just; and whatever is wise, and just,and humane, will
be found to be the true interest of States, whether criminals
or foreign enemies are the subject of their legislation.”

The foregoing reasons for abolishing the death penalty we
respectfully submit, together with the accompanying Bill.

R. S. POPE,
House.

G. PILLSBURY,
Senate.

House.
C. CHURCHILL,
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AN ACT
Concerning the Punishment of Death.

Be it enacted hy the Senate and House of Representa-
tives in General Court assembled, and hy the authority of
the same, as follows :

1 Sect. 1. The punishment of death is hereby abol-
2j{ished|in this Commonwealth.

1| Sect. 2. Any person who shall hereafter be con-
-2 victed of the crime of murder shall be punished by
3 imprisonment at hard labor in the State Prison dur-
-4 ing his natural life.

1 Sect. 3. Nothing in this act shall be understood
2 to make the crime of murder bailable [otherwise than
3 it would have been before the passage of this act.

Commanturaltt) of .pfassacfjusetts.

In the Year One Thousand Eight Hundred and Fifty-
Five.
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1 Sect. 4. No application for pardon, or commuta-
-2 tion of sentence, for the crime of murder, shall be
3 entertained by the governor and council until after
4 thirty days’ notice of such application shall have been
5 given to the attorney-general of the Commonwealth.

1 Sect. 5. All acts inconsistent with this act are
2 hereby repealed.

1 Sect. 6. This act shall take effect from and after
2 its passage.


