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House of Representatives, May 7, 1855.

The Committee on the Judiciary, to whom was referred ti:
Petition of Samuel D. Pond and eighty other citizens of
Wrenth'arn, praying for the removal of William W. Cowell
a Justice of the Peace for the county of Norfolk, have cor

sidered the same, and heard the parties thereon, and
cordingly submit their

The petition was presented in the House on April 25, 185‘
At that late hour in the session, it was our first impr
refer it to the next legislature, without inquiry and witho
notice to the parties; but upon reflection, justice to all p
ties seemed to demand an early hearing. In this view, v
were urged by Mr. Cowell to go on with the case at the pre
ent session, inasmuch as he thought it a hardship that tl
charge should be suspended over him for another year. Ih

position seemed to us to be well taken, and so we proceed
in the hearing.

REPORT:
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The material matter of the petition was as follow
“ That William W. Cowell,

and for said county, may be re
abusing the duties and privile,
complaints and producing turn
in our community, to the great
said town.”

a justice of the peace within
moved from his said office for
jes of said office, in soliciting
roils and vexatious litigations
annoyance and unhappiness of

The points which the petitioners endeavored to establish
may be organized thus:

First. That Mr. Cowell solicited various persons to make
criminal complaints before him.

Second. That he entertained complaints for trivial misde-
meanors and unimportant crimes, in instances which caused
an annoyance to the community disproportionate to the evil
redressed.

Third. That by some infirmity of mind he was litigious,
and an exciter of legal squabbles and a promoter of discord.

Fourth. That since his appointment Wrentham has become
the theatre of much trouble and disquiet, which were never
before to be found therein.

We will now state the material portion of the evidence
upon each of these points, in the order in which we have
stated them, accompanied by such comments as seem to us
just.

1. The proof under this charge consisted of several distinct
matters. The first had reference to certain solicitations for
complaints against Olivia Hall, a lewd and lascivious woman
resident in Wrentham. It seems this woman was, by com-
mon consent, a proper person upon whom to visit legal chas-
tisement. But the claim of the petitioners was, that Mr.
Cowell sought to achieve a purpose legal enough in itself, by
illegal and improper means. It appeared in evidence that
Mr. Cowell requested A. A. Wiley, Warren Day, and a Mr.
Starkey, some of them more than once, to make complaints
against this woman. To Mr. Wiley he exhibited two com-
plaints which he had drawn out. One of these charged Miss
Hall with the offence of railing and brawling, and it was ad-
dressed to Mr. Cowell as a magistrate. The other charged
her with lewd and lascivious conversation, and the name of



1855.] 3HOUSE—No. 299,

When Mr. Cowell presented
d that he might, if he chose,
sr magistrate ; that on both the
;r for one year—six months on

the magistrate was not inserted,
them to Mr. Wiley he remark*
swear them out before some oth
complaints he “ could commit h
each,” and that the proof nec ry to convict was easily
accessible. Mr. Wiley refused to make the complaint, thor
he then said what he had before uttered, that if the selectrrmen
of the town longer neglected to make the complaint he would
himself do it. Mr. Wiley was sure that he never had applied
to Mr. Cowell to act in his official capacity against this
woman, before these solicitations.

To Warren Day Mr. Cowell made the same request, saying
that he would put two counts in the complaint, and thus dis-
pose of the culprit for a year—six months on each count.

The next ground of complaint under this head was, that he
had solicited certain complaints against various people for
stealing hens, thus originating a flock of what were called
!i hen cases.” It seemed that an application was made to him
to issue a search warrant for certain stolen hens of very incon-
siderable value, and he complied. In doing so, upon no better
evidence than mere suspicion, the right of search was unwar-
rantably extended ; but as that was a matter not necessarily
involving bad faith, the petitioners made no account of it.
As it happened, the search of the place suspected resulted in
the discovery of the hens. Mr. Cowell then, without any fur-
ther request from the parties interested, proceeded to make a
complaint for the larceny, and to set in motion a prosecution.
And from that case four others resulted. Neither of these in-
volved any considerable amount of property. There were twotwo

persons accused in these various processes—Nelson Gage and
Henry Bean. Gage was prosecuted and tried before Mr.
Cowell. Henry Bean was a witness against Gage, endeav-
oring, as we inferred from the whole proof, to throw the theft
upon Gage. While Gage’s trial was still pending before Mr.
Cowell, he appeared as counsel for Bean before another mag-
istrate. And the complaint which he thus defended, was for
the same larceny that Gage answered to before Mr. Cowell.
Afterwards a slander suit was brought by Nelson Gage against
Bean, before Mr. Cowell; a jury was summoned to try it,
and a verdict rendered for the defendant. It did not appear
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that Mr..Cowell had any thing to do with the commencement
of this suit, or that his conduct in the progress of it was
unusual.

Upon this part of the case George Fuller testified, that he
had bought of one Spooner a cranberry meadow, and that in
the deed thereof, there was a reservation to the grantor of all
the cranberries that might thereafter grow thereon. Fuller
knew that Cowell had a copy of this deed. He accordingly
asked Cowell what he could do with Spooner, who had picked
the reserved cranberries. Cowell advised him to take Spooner
for stealing them. He said he would go home and make out
a complaint. He asked Fuller to make complaint and said he
would have the,defendant before the court at nine o’clock on
the next morning. He told Fuller it would cost him nothing
even if he got defeated, inasmuch as the Commonwealth paid
all the bills. But Fuller took counsel, and found that Spooner
was not guilty of larceny, and so told Cowell. Thereupon
Cowell was silent as to the contemplated prosecution.

This comprises the more material part of the testimony
upon this part of the charge against Mr. Cowell.

Mr. Cowell, in his defence, claimed that his conduct in re-
spect of the Olivia Hall case was in pursuance of the com-
mon law as well as the statutes, which authorize justices “ to
cause to be arrested and stayed, all affrayers, rioters, disturbers
and breakers of the peace, and dangerous and disorderly per-
sonswhich direct them to “ examine into all treasons, felo-
nies, high crimes and misdemeanors, and to commit, or bind
over for trial, all persons who appear to be guilty thereof
which empowers them, “as conservators of the public peace,
upon view of any affray, riot or assault and battery, within
their county, without any warrant in writing, to command the
assistance of every sheriff, deputy sheriff and constable, and
of all other persons present, for suppressing the same, and for
arresting all who are concerned therein.” At common law,
and under the English constitution, there can be no doubt that
all this may well be done. But it certainly points to arrests
without warrant, and so would seem to be in conflict with the
fundamental law of the State. There has never been, so far
as your Committee are informed, any exercise of power to
call for a construction of these statutes by the Supreme Court.
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If the question were to be distinctly presented, we have little
doubt that it would be held illegal to literally execute some of
the powers conferred by the statute upon magistrates. The
powers of the English magistracy seem to have been conferred
upon ours without taking into account the restraints imposed
by the Federal and State Constitutions.

But Mr. Cowell is not distinctly shown to have infringed
upon any legal right. We cannot say, upon the evidence
before us, that he acted upon improper motives in advising
the prosecution of Olivia Hall. He exhibited, nevertheless,
more anxiety than we like to see, that the prosecution should
be brought before himself. If he believed, or knew her to be
guilty, it would undoubted,
gone as complainant before

ave been more proper had he
me other magistrate. But the

provisions of the statute we have quoted, and the powers con-
ferred by the common law upon justices of the peace are so
ample, that we are not satisfied that Mr. Cowell was urged by
any motive worthy of reprehension, in pursuing the course he
did in the Olivia Hall case.

In the “ hen cases,” so far as the charge of soliciting com
plaints is concerned, we cannot find that Mr. Cowell did raort
than justices are empowered legally to do. The matter was
brought before him, and he had abundant reason to think that
the true thief was discovered. He put a complaint in form,
and asked the aggrieved party to sign it. It was in comple-
tion of business already properly before him. We cannot
regard this as official malefeasance.

The matter respecting the “ cranberry meadow ” is less de-
fensible, in our judgment, than his other conduct complained
of in this part of the case. The ardor of his solicitation is
scarcely to be accounted for on the ground that the public
might be protected. The hint he gave about fees is an un-
pleasant circumstance. And a man of his general intelligence
ought to have known that no case of larceny, or any thing like
it, existed. Yet, we see room for honest mistake here. It is
possible he failed adequately to discriminate between what he
thought was trespass and theft. And we were not quite sat-
isfied that he did not think Mr. Fuller applied to him for pro-
cess against Spooner. If he did think he was thus applied to,
all the solicitations he made, though more than we like to see,
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would scarcely authorize measures of great severity. Still,
even such conduct never should be repeated.

2. The second ground of complaint, it was claimed by the
petitioners, was made out by the history of the hen cases
and one other called the “ assafoetida case.” We looked at the
facts relied on with great care.

The “assafostida case” was a complaint against a boy for an
alleged act of mischief, by throwing a quantity of noisome
matter upon the door of a certain hall in Wrentham. Wheth-
er he were guilty or not, of the charge, we did not deem it
material to inquire. But it was clear to us, that it would be
neither discreditable to a citizen nor a magistrate, to assist in
ferreting out the perpetrator of any such act. And as hen
stealing, though confined to chickens of little value, is not
considered praiseworthy nor honorable in the community at
the present time, we cannot find that Mr. Cowell stirred up
strife, or promoted unnecessarily vexatious litigation, by bring-
ing Nelson Gage to punishment. But still we think, that a
magistrate would perhaps exhibit a sounder discretion, if he
discouraged and repressed, rather than stimulated such litiga-
tion.

3. Reliance was placed by the petitioners, in support of this
part of the case, upon the fact that he had a reputation in the
town as a man who relished lawsuits, and, particularly, litiga-
tion about boundary lines. But it was not shown that he
had done any mischief to his neighbors or himself, by this
mental and moral obliquity, even if it exists. And we have
given but little weight to the testimony about reputation. We
admitted it, because we desired in no manner to restrain the
inquiry on either side. But it resulted, as most attempts of
the kind do, in the exhibition of the opinions of different men,
of an entirely different tendency—some supposing his general
reputation to be bad, and others to be good. It would clearly
be dangerous to deprive a magistrate of his commission upon
such proof. It would be equally unjust to suffer him to be
greatly discredited thereby.

4. We are constrained to believe that, latterly, Wrentham
has been the theatre of more quarrels than for a long time
theretofore. This is greatly to be regretted. The source of
the mischief, if we could discover it, we would gladly remove
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or abate, if legislation could do it. But we do not think these
disturbances are shown to have been occasioned by Mr. Cowell.
He may have contributed thereto, so far as the cases we have
enumerated, and perhaps a few others, go, but we are not sat-
isfied that he has been pre-eminently the guilty party.

On the whole case, we fail to find sufficient evidence upon
which to ask for the removal of Mr. Cowell. We cannot say
that he has not all the qualifications now required of justices
of the peace. The standard of qualifications has fallen might-
ily of late. In the days of Richard 11. it was required of
candidates for this office that th
and most worthy men of the
sufficient knights, esquires and £

■y be “ of the best reputation,
county,” and indeed, “ most
entlemen of the law;” so lav-

ishly have commissions been distributed of late, that the most
essential prerequisite seems to be that the applicant be an

ervices accordingly. It is to be
nportant is often so unworthily
;r just nor proper to visit upon

i large circle of brethren. There
remedy for this abuse. It is to

earnest partisan, and render
regretted, that an office so ir
filled. But it would be neith
the head of one the sins of his
is but one practical and sur
so amend the constitution to send unworthy magistrates,

3 happen to secure an appointment, earlier into private life.
The present provision fails to attain what it seeks, in many
instances. “In order that the people may not suffer from the
long continuance in place of any justice of the peace, who
shall fail of discharging the important duties of his office with
ability or fidelity,” the tenure of seven years is provided by our
constitution. This should be amended in one of these two
ways : Either the office should be made elective, under suit-
able restrictions, or, the tenure should be limited to one or two
years.

With these suggestions we report, that the petitioners, who
now seek the removal of Mr. Cowell, have leave to withdraw
their petition.

J. Q. A. GRIFFIN.
PUTMAN W, TAFT.
EDWARD MILLIKEN.
JOSHUA C. HOWES.
JOHN L. SWIFT.




