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HOUSE.... \o. 16.

To the Honorable the Senate and House of Representatives,

in General Court assembled :—-

The undersigned, Commissioners appointed by His Excellency
the Governor of the Commonwealth, under Resolves of the
Legislature approved May 31, A. D. 1856, in relation to town
lines between the towns of South Scituate and Hanover,
respectfully

That having been first duly qualified, they met and heard the
parties at a time and place appointed.

Both towns appeared by their respective boards of selectmen
The selectmen of Hanover filed the original protest hereto

annexed, marked [A.]
The first objection touching their representation in, and an

order of notice from, the legislature establishing the Commission,
was one with which we considered ourselves as having nothing
to do.

And as to the second: if it is meant, that thfe line of the
Third Herring Brook” is the well known line recognized and

of iflassadjusctts.
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treated as the jurisdiction line, our report is, as more fully
appears in the next paragraph, that for more than a century,
the original course of that brook has been, to the eye of man,
invisible ; if it is meant, that the towns, not knowing the
place of the true line, established one to suit themselves and
both acquiesced in it, we report that there was no evidence
tending to show any such express agreement, and the weight of
evidence was against any presumption of acquiescence on the
part of the old town of Scituate or the new town of South Scit-
uatc (incorporated in 1849) in the race-way of Salmon’s tack
factory, as it now stands, the boundary lino contended for by
Hanover. It was in evidence, that for the last six years, both
towns had taxed the same half of that factory ; and that as long
ago as 1827, a citizen of Scituate, then owning part of the mill,
(subsequently a selectman,) had remonstrated with the assessors
of Hanover, for taxing two-thirds of the mill, when the whole
stood in Scituate, instead of one-half as formerly. That Scitu-
ato had taxed and collected the tax on one-half of the mill, for
the last twenty or thirty years, was not denied. Upon the
whole, we wore satisfied that for many years the exact line had
been lost and in dispute.

The circumstances that led to this, it may be well to briefly
state.

In the year 1727, the town of Hanover was incorporated, and
a certain brook, called “ Third Herring Brook,” was made the
boundary on the Scituate side. For more than one hundred
years, a dam has been maintained across that brook at the pres-
ent point of dispute, raising a pond in the meadow above of
considerable extent. In that pond (save for an inconsiderable
distance at its immediate head) there is now no trace of any
brook, nor is it within the positive knowledge of any living man
where it ran. Points in the stream, above and below, were
agreed to by both parties as in the line of true boundary. The
task of the Commission was to determine the original course of
the brook between those points, that is to say, where the brook
would intersect the present dam, were the pond dried up and
the brook restored.

The position of South Scituate was, that it would run twenty-
five or thirty 'feet to the west of Salmon’s tack factory, now
standing on said dam.
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The position of Hanover was, that it would run in the present
race-way and flume of said factory, or sixteen feet north-east of
the north-west corner of the factory.

The first evidence offered on the part of South Scituate, was
a deed of warranty, dated January 2d, 1769, from one Recom-
pense Tiffany, of Hanover, to one Elisha Tolman, of Scituate, of
one-half part of a grist-mill and one-half part of a saw-mill on
this dam. The description in the deed was as follows:

“ The one-half part of a grist-mill in Scituate, and one-half
part of a saw-mill in Hanover, both standing on one dam, with
half the utensils, privileges and appurtenances to the same mills
belonging.”

The admission of this deed was objected to by the counsel for
the town of Hanover, because its declarations were those of
individuals and not of town officers, and because at its date
South Scituate was unincorporated.

The deed was admitted as competent to show how owners of
property upon the dam at that time regarded its town locality.
As the boundary between South Scituate and Hanover, by the
act of incorporation, followed the descriptive line of boundary
between Scituate and Hanover, the objection that the date of
the deed was prior to 1819, was judged not well taken.

The perambulations of the selectmen of Hanover and Scitu-
ate, in 1789, 1826 and 1833, were next offered in evidence, but
objected to on the ground, “ that a perambulation is in the
nature of a judgment, and therefore none save the last made
could be admitted.”

They were deemed pertinent, as indicating the view preceding
generations had taken of the matter ; and if, as contended, they
were acts and declarations tantamount to judgments, they were
of the highest order of evidence, and no one could lose its dis-
tinctive force by reason of having a similar or dissimilar suc-
cessor.

That of 1789 was in these words:

“ Scituate, March 26th, 1789.
“ We, the subscribers, a major part of the selectmen of the

towns of Scituate and Hanover, this day met and perambulated
the lino between the said town of Scituate and the said town of
Hanover, as followeth, viz.; We began at the mouth of the
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Third Herring Brook at the North River, so called, a little to
the eastward of David Stockbridge’s Landing, and run with the
course of said brook until it comes near Jones’ Mill-dam, so
called, then in the centre betwixt the grist-mill and saw-mill,
then as said brook runneth until it comes within ten rods of
Constant Clapp’s Mill-dam, from thence crossing said damabout
six rods to the westward of his grist-mill, thence with the natu-
ral stream of said brook until it comes within about live rods of
Coll Clapp’s grist-mill, from thence crossing said mill-dam about
three rods to the westward of said mill, from thence with the
natural stream of said brook, to the waste-gate of Mr. Jacob’s
Mill-dam—from thence near a west course to a small pine tree,
marked with the letters S. and H., being the north-east corner
of the great lot formerly belonging to Isaac Turner, deceased;
from thence west to a stake and stones which we there set up
near where the old hemlock tree stood in the Shear line, so
called, being the corner of the town of Abington.

Timothy Rose,
Thomas Whiting,

Selectmen of the Town of Hanover.
James Briggs, Jun.,
Elijah Turner,

Selectmen of the Town of Scituate.
Scituate Records , vol. 10, page 63.”

That of 1826, contains the following language :
“ Crossing

the dam at Jonah’s mill, between the grist-mill and saw-mill, as
they stood in 1789.”

That of 1833, proceeds from a point above to a point below
the line now in dispute, as follows :

“From Jacob’s Mill-dam,
and following the thread of the Third Herring Brook to the
North River.”

Bbenezer Stetson, of South Scituate, a ship-carpenter, aged
68, testified that he had always lived in the vicinity, and had
known the dam in question, formerly called Jonah’s Dam, from
childhood. About ten years since, he was selectman and asses-
sor of Scituate. Prior to 1802, and as far back as he could
remember, an old grist-mill occupied the present site of Salmon’s
tack factory. In 1802, the shell of that mill was moved south-
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west perhaps thirty feet; the wheel was not changed, but the
building was put upon the south-west instead of the north-east
side, and then the new saw-mill was erected on the north-east
side of the removed grist-mill. Prom his boyhood until 1802,
an ancient saw-mill stood about seventy feet south-west of the
present factory. The flume has always been where it now is,
but has been enlarged on the north-east, or South Scituato side,
from five to fifteen feet.

The south-west side of the grist-mill, removed in 1802, must
have been about five feet north-east of the present south-west
side of the flume. lie knew this by the largo rock on the
south-west side below the mill by the brook. He knew the
place of the saw-mill, taken down in 1802, by an opening now
visible, where ho used to go down in winter to cut ice from the
wheel. The remains of the old race-way are also now to be
seen.

In 1795-6, or ’7, an anchor frost made a breach in the
dam between these two mills, and at the bottom there was
every appearance of the bed of an ancient brook ; the ground
was low, and the stones black and as if water-washed by a rapid
stream.

His father, who died in 18-37, aged 84, always told him the
boundary line was between the two old mills.

He owned, at one time, a quarter of the present mill, but
sold it to Mr. Salmon about 1832.

Ihe testimony of Mr. Samuel Tolman, of the same town, a
millwright, aged 71, conformed so nearly to that of Mr. Stet-
son, that it is unnecessary more particularly to set it forth.
His opportunities of knowledge were very similar to those of
Mr. Stetson.

As selectman of Scituato, he had perambulated the town
lines, and never knew ol any dispute between the two boards
as to the line. It was always understood to be between the two
old mills.

On the part ol Hanover, two witnesses were examined. Mr.
Benjamin Stetson, of Hanover, whose testimony did not con-
flict with that reported. He stated that in spiling the dam
since the present owner bought it, the deepest place was under
the old flume, and that commonly, though not always, a flume
is set a little one side of the brook.



BOUNDARY LINE. [ Jan.6

The testimony of the other witness, aged 84, was so uncer-
tain and irreconcilable in its various parts, that it had little
influence upon our ultimate conclusion. He was too feeble to
accompany us to the dam, and he had not seen it for many
years. His first location of the brook was between the two old
mills. Subsequently, he placed it far over towards the Scituate
side. ■»

The argument on the part of Hanover was, that protracted
taxation, each of one-half of the present mill had settled that
as a line, whether originally the line or not, and it was not to
bo disturbed.

The answer was that the ancient taxation continued through
inadvertence, after the mill on the Hanover side ceased to be;
and that no acts of towns could alter the real line.

Upon the whole matter, our report is, that from the nature
and face of the country, the weight of probability, and the de-
cided preponderance of evidence, such as it was, we were of
opinion that the brook originally ran between the subsequent
sites of the ancient saw and grist-mills, as they stood prior to 1802.

And we accordingly proceeded to establish the line as follows:
“ Beginning in the centre of the channel of the stream called

‘ Third Herring Brook,’ where it flows into' the pond above
Jonah’s Mill-dam, now or formerly so called, in the centre of
the distance between two rocks, one on the easterly, and one
on the westerly side of said stream, the one on the westerly
side being known as ‘ The rock,’ in both of which rocks drill
holes were made by our order on the twenty-first day of October,
A. D. 1856, and from thence running in a course, south eight
degrees and forty minutes west to a point on said Jonah’s Dam,
which is seventeen feet and two inches, south seventy-four de-
grees and thirty minutes west, from the north-westerly corner
of the present ‘ Salmon’s tack factory ;

’ and from thence, run-
ning in a course south fourteen degrees and twenty-five minutes
east, till it comes to the centre of the channel in said stream,
below the dam aforesaid.

SOLOMON J. GORDON,
PHILIP I). KINGMAN.

Commissioner.
January 15, 1857
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[A.]

Before Solomon J. Gordon and Philip D. Kingman, Esquires, Com-
missioners commissioned by the governor, under an Act of the legis-
lature, to run the line between the towns of Hanover and South
Scituate.

And now the said town of Hanover being notified by said Com-
missioners, appear by William Church, Charles Dyer, and Perez Sim-
mons, their selectmen, and protest against any action on the part of
said Commissioners, because they say they were unrepresented at the
session at which said Act was passed, and no order of notice was
issued or served on them in this matter. And further appearing under
protest, they say that there has been a well-known line recognized
and treated by the towns on each side as the jurisdiction line, from a
time when the memory of man runneth not to the contrary, and
said jurisdiction line corresponds with the description of the boundary
line in their Act of incorporation, in 1727, and if said town of South
Scituate claims any territory beyond said jurisdiction line, they ought
to be put to their remedy in the courts of law, who have jurisdiction
in this matter.

WM. CHURCH,
CHARLES DYER,
PEREZ SIMMONS,

Selectmen of Hanover.




