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June 4, 2009

To the Honorable Senate and House of Representatives:

I am filing for your consideration the attached legislative
proposal, entitled, "An Act to Protect and Enhance the Rights of
Victims and Witnesses of Crime."

This legislation allows victims and witnesses of rape, sexual
assault, stalking, harassment, and enticement of children under 16 to
seek criminally enforceable protection orders. These crimes threaten
the very core of a person’s safety and well-being, and protective
orders serve as a vital tool to provide victims and witnesses with the
security necessary to recover and rebuild after these traumatic, and
sometimes life-threatening, incidents. Protective orders also enhance
public safety because, when victims are safe, they are better able to
participate in a criminal justice system that holds offenders
accountable.

This legislation also ensures broader notification of existing
victims' rights, including making notice available and accessible to
non-English speaking victims and witnesses, and to families of
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victims in unsolved homicides. It also ensures a basic sense of
security in the Commonwealth’s courthouses for victims and
witnesses, which will significantly help protect against all too common
threats and intimidation of witnesses when they go to court.

Finally, this bill creates two new criminal offenses to punish
serious cases of domestic violence. One is the offense of assault
and battery on a household or family member. In the last legislative
session, a second offense of assault and battery on a household or
family member was passed into law, allowing for felony treatment of
dangerous repeat abusers; however, there was no underlying first
offense. This legislation addresses that gap in our current statutes.
The other new offense is the crime of strangulation or suffocation of a
household or family member, to punish serious violence that is
difficult to prosecute under current law.

In sum, this legislation will enable the Commonwealth to better
protect the rights of victims and witnesses of crime. The attached
summary provides the details and background for each section of the
bill. 1 urge your favorable consideration of this legislation.

Respectfully submitted,

DEVAL L. PATRICK.
G,



HOUSE No. 113

the Year Two Thousand and N

An Act TO PROTECT AND ENHANCE THE RIGHTS OF VICTIMS AND
WITNESSES OF CRIME.

Be it enacted by the Senate and House ofRepresentatives in General Court assembled, and by
authority of the same, asfollows:

1 SECTION 1. Section lof this act may be cited as the Harassment Prevention Act of 2009.

2 The General Laws are hereby amended by inserting after chapter 209 A the following

3 chapter:-

4 Chapter 209A'/2

5 HARASSMENT PREVENTION ORDERS

6 Section I. [Definitions.] In this chapter, the following words shall have the

7 following meanings:

8 “Court”, the superior, district, Boston municipal, or juvenilecourt departments of

9 the trial court.

0 “Harassment”, the occurrence of one or more of the following: (a) willfully and

1 maliciously engaging in conduct or acts directed at a specific person, which seriously

2 alarms that person and would cause a reasonable person to suffer emotional distress; (b)

3 causing another to engage involuntarily in sexual conduct; (c) causing another to engage

4 involuntarily in sexual conduct by force, threat, or duress, including, but not limited to,

5 incapacitation through chemical restraint, drugs or intoxication; or (d) engaging in the

6 enticement ofa child under the age of 16 as defined in section 26C ofchapter 265.
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I larassment prevention order”, an order or emergency order granted under this

18 ehapter.

involuntarily”, a lack of freely given consent.

Law officer , any officer authorized to serve criminal process.

I etitioner , any named petitioner for a harassment prevention order or any
22 named victim of harassment on whose behalf the petition is brought.

Piotection order issued by another jurisdiction”, any injunction or other order
24 issued by a court of another state, territory, or possession of the United States, the
25 Commonwealth of Puerto Rico, or the District ofColumbia, or tribal court that is issued
26 for the purpose ofpreventing violent or threatening acts or harassment against, or contact
27 or communications with or physical proximity to a victim of harassment, including
28 temporary and linal orders issued by civil and criminal courts filed by or on behalf ofa

29 person seeking protection.

j 0 "Respondent'', any named person against whom a petitioner seeks a harassment
31 prevention order.

"Sexual conduct”, any intentional orknowing touching or fondling, either directly
33 or through clothing, of any part of the body, or any transfer or transmission of semen

j 4 upon any part of the clothed or unclothed body, for the purpose of sexual gratification or

35 arousal; orany contact’ however slight, between the sex organ oranus of one person by
36 an ob J ect' the sex organ, mouth oranus of another person, orany intrusion, however
37 sl'ght. of any part of the body of one person or object into the sex organ oranus of

:s another. Evidence of emission of semen is not required to prove sexual conduct.
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39 “Victim”, any person who suffers harassment, regardless of whether the conduct

40 has been reported to a law enforcement agency orwhether a criminal complaint or

41 indictment has issued,

42 Section 2. [Venue.] Proceedings under this chapter shall be filed, heard and

43 determined in the superior, district, Boston municipal or, if the petitioner or respondent is

44 a juvenile, the juvenile court departments of the trial court having venue over where (a)

45 the petitioner resides, (b) the respondent resides, or (c) the alleged harassment

46 occurred.

47 Section 3, [Persons protected by this chapter.] A petition for a harassment

48 prevention order may be filed by (a) any person who isa victim ofharassment, (b) a

49 person on behalf ofa minor child who is a victim of harassment, or (c) a person on behalf

50 ofan adult who is a victim of harassment but, because of age, disability, orhealth cannot

51 file the petition.

52 Section 4. [Remedies; period of relief.] (a) A petitioner may file a petition

53 requesting protection including, but not limited to, the following orders:

54 (I) ordering the respondent to refrain from attempting to cause or causing

55 physical harm orharassment of the petitioner, whether the respondent is an adult or

56 minor;

57 (2) ordering the respondent to refrain from contacting the petitioner, either

58 directly or indirectly, unless authorized by the court, whether the respondent is an adult or

59 minor;

60 (3) ordering the respondent to stay away from the petitioner, the petitioner’s

61 household, multiple family dwelling or workplace; or
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62 (4) ordering the respondent to pay the petitioner monetary compensation for the

63 losses suffered as a direct result of such harassment. Compensatory loss shall include,

64 but not be limited to, loss of earnings, out-of-pocket losses for injuries sustained,

65 replacement costs for locks or personal property removed or destroyed, medical costs,

66 moving expenses, cost for obtaining an unlisted telephone number and reasonable

57 attorney’s fees.

68 (b) Any relief granted by the court shall be for a fixed period of time not to

69 exceed 1 year. Every order shall on its face state the time and date the order is to

70 expire. If the petitionerappears at the court on or before the close of business on the dale

71 the order is to expire, the court shall determine whether or not to extend the order for

72 another period of time reasonably necessary to prevent future harassment or intimidation

73 of the petitioner by the respondent, or contact between the petitioner and the

74 respondent. When the expiration date slated on the order is on a weekend day or holiday,

75 or a date when the court is closed to business, the order shall not expire until the close of

76 business on the next date that the court is open to business. The petitioner may appear on

77 such next court business day to request that the order be extended. At a hearing to extend

78 the order for such additional time, the court shall consider the totality of the

79 circumstances. The fact that harassment or contact between the parties has not occurred

80 during the pendency of an order shall not, in itself, constitute sufficient ground for

81 denying or failing to extend the order, or allowing an order to expire orbe vacated, or for

82 refusing to issue a new order.

83 (c) The court may modify its order at any subsequent time upon motion by

84 either party. When the petitioner's address is inaccessible to the respondent, as provided

85 in section 7(c), and the respondent has filed a motion to modify the court's order, the
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86 court shall be responsible for notifying the petitioner, in no event shall the court disclose

87 any such confidential address.

88 (d) A court shall not deny any petition filed under this chapter solely because it

89 was not filed within a particular time period after the last alleged incident of

90 harassment.

91 Section 5. [Commencement of action; filing fees.] (a) An action for a harassment

92 prevention order is commenced:

93 (1) independently, by filing a harassment prevention order petition in any court,

94 and shall not be contingentupon reporting the alleged harassment to a law enforcement

95 agency nor shall it be contingent upon prosecuting such case criminally; or

96 (2) by a prosecutor in conjunction with a delinquency proceeding or a

97 criminal prosecution for the same act, by filing, on behalf of the victim, a petition for a

98 harassment prevention order petition under the same case number as the delinquency

99 proceeding or criminal prosecution. Such petition may be granted during pre-trial release

100 of a respondent, with any dispositional order issued under section 58 of chapter 119, or as

101 a condition of release, supervision, conditional discharge, probation, periodic

102 imprisonment, parole, or mandatory supervised release, or in conjunction with

103 imprisonment or a bond forfeiture warrant.

104 (b) Withdrawal or dismissal of any petition for a harassment prevention order

105 prior to adjudication shall operate as a dismissal without prejudice.

106 (c) Any action commenced under the provisions of this chapter shall not preclude

107 any other civil or criminal remedies. Dismissal of the delinquency proceeding or

108 criminal prosecution for the same act, ora finding ofnot guilty, shall not require

109 dismissal of the action for a harassment prevention order.
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1 10 (d) No filing fee shall be charged for the filing of the petition. Neither the

111 petitionernor the petitioner’s attorney shall be charged for certified copies of any orders

112 entered by the court, or any copies of the file reasonably required for future court action

113 oras a result of the loss or destruction ofpetitioner’s copies.

114 Section 6. [Form of complaint; promulgation.] The chief justice for

115 administration and management, in consultation with the chief justices of the superior,

116 district, Boston municipal and juvenile court departments, shall promulgate a form of

117 petition for use under this chapter in form and language that would permit a petitioner to

11S prepare and file such petition pro se.

119 Section 7. [Pleading; confidentiality of records.] (a) A petition for a harassment

120 prevention order shall be in writing and verified or accompanied by affidavit and shall

121 allege that the petitioner has been the victim of harassment and there exists a substantial

122 likelihood of immediate danger ofharassment.

123 (b) The records of cases arising out of an action brought under this chapter where

124 the petitioner or respondent is a minor shall be withheld from public inspection except by

125 order of the court; provided, that such records shall be open, at all reasonable times, to

126 the inspection of the minor, said minor’s parent, guardian or attorney, and to the

127 petitioner and the petitioner’s attorney, or any of them.

128 (c) The petitioner’s residential address, residential telephone number, cellular

129 telephone number and workplace name, address and telephone number contained within

130 the court records ofcases arising out of an action brought under this chapter shall be

131 confidential and withheld from public inspection at all times, except by order of the court

132 and pursuant to the provisions of section 24C of chapter 265. All confidential portions of

133 the records shall be accessible at all reasonable times to the petitioner and petitioner's

8
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134 attorney, to others specifically authorized by the petitioner to obtain such information,

135 and to prosecutors, victim-witness advocates as defined in section lof chapter 2588,

136 sexual assault counsellors as defined in section 20J of chapter 233, and law enforcement

137 officers, if such access is necessary in the performance of their duties. This paragraph

138 shall apply to any protection order issued by another jurisdiction that is filed with a court

139 of the commonwealth pursuant to section 13. Such confidential portions of the court

140 records shall not be deemed to be public records.

141 (d) Upon the filing of a petition under this chapter, the court may enter such

142 temporary ordersas it deems necessaiy to protect a petitioner from further contact by the

143 respondent. Such relief shall not be contingent upon reporting the allegedharassment to

144 a law enforcement agency or upon prosecuting such case criminally, nor may the court

145 consider such factors in rendering its decision.

146 (e) In any proceeding to obtain a harassment prevention order, a petitioner must

147 establish by a preponderance of the evidence that he/she is a victim of harassment and

148 that there is a substantial likelihood of immediate danger of harassment.

149 (f) If the court finds reasonable groundsto believe that the petitioner is the victim

150 ofharassmcnl and there is a substantial likelihood of immediate danger of harassment,

151 the court may enter such temporary relief orders without notice as it deems necessary to

152 protect the petitioner from harassment and shall immediately thereafter notify the

153 respondent that the temporary orders have been issued. The court shall give the

154 respondent an opportunity to be heard on the question ofcontinuing the temporary order

155 and ofgranting other relief as requested by the petitioner no later than 10 court business

156 days after such orders are entered.
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157 Notice shall be made by the appropriate law enforcement agency as provided

158 in section 9. If therespondent does not appear at such subsequenthearing, the temporary

159 orders shall continue in effect without further order of the court.

160 (g) An order issued under this chapter shall be filed in the statewide domestic

161 violence record keeping system maintained by the office of the commissioner of

162 probation,

163 Section 8. [Hearing.] When a petitionerseeks relief under this chapter, it is

164 recommended that any such hearing be heard at sidebar in order to protect the petitioner’s

165 privacy. The rules of evidence do not apply. If the petitioner is a minor, or the

166 application is filed on behalf of a minor, it is recommended that the hearing be closed to

167 the public as in juvenile proceedings.

168 Section 9. [Harassment prevention order; record search; service oforder;

169 enforcement; violations.] When considering a petition filed under this chapter, a judge

170 shall cause a search to be made of the records contained within the statewide domestic

171 violence record keeping system maintained by the office of the commissioner of

172 probation and shall review the resulting data to determine whether the named respondent

173 has a civil or criminal record involving domestic orother violence. Upon receipt of

174 information that an outstanding warrant exists against the named respondent, a judge

175 shall order that the appropriate law enforcement officials be notified and shall order that

176 any information regarding the respondent's most recent whereabouts be forwarded to

177 such officials. In all instances where an outstanding warrant exists, a judgeshall make a

178 finding, based upon all of the circumstances, as to whether a substantial likelihood of

179 immediate danger of harassment to the petitioner exists. In all instances where a

180 substantial likelihood of immediate danger ofharassment is found to exist, the judge shall



MOLISE —No. 1137

181 notify the appropriate law enforcement officials of such finding and such officials shall

182 take all necessary actions to execute any such outstanding warrant as soon as is

183 practicable.

184 Whenever the court issues an order under this chapter, or directs that an order

185 from another jurisdictionbecome effective in the Commonwealth, the clerk-magistrate

186 shall transmit 2 certified copies of each such order and I copy of the petition and

187 summons forthwith to the appropriate law enforcement agency which, unless otherwise

188 ordered by the court, shall serve I copy ofeach order upon the respondent, together with

189 a copy of the petition, orderand summons and notice of any suspension or surrender

190 ordered pursuant to section 11, The law enforcement agency shall promptly make its

191 return of service to the court.

192 Law enforcement officers shall use every reasonable means to enforce such

193 harassment prevention orders. Law enforcement agencies shall establish procedures

194 adequate to ensure that an officer on the scene of an alleged violation of such ordermay

195 be informed of the existence and terms ofsuch order. The court shall notify the

196 appropriate law enforcement agency in writing whenever any such order is vacated and

197 shall direct the agency to destroy all record ofsuch vacated order, and the agency shall

198 comply with that directive.

199 Each harassment prevention order issued shall contain the following statement:

200 VIOLATION OF I lIIS ORDER IS A CRIMINAL OFFENSE.

201 Any violation ofsuch order or a protection order issued by another jurisdiction

202 shall be punishable by a fine of not more than $5,000, or by imprisonment for not more

203 than 2/4 years in a house ofcorrection, orboth. In addition to, but not in lieu of, the

204 forgoing penalties and any other sentence, fee or assessment, including the victim whites:
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205 assessment under section 80l chapter 2588, the court shall order persons convicted of

206 violating a provision of this chapter an additional assessment of $25 that shall be

207 transmitted to the treasurer for deposit into the General Fund.

In each instance of a violation of a harassment prevention order or a protection

209 order issued by another jurisdiction, the court may order the respondent to pay the

210 petitioner for all damages including, but not limited to, loss of earnings, out-of-pocket

211 losses for injuries sustained, replacement costs for locks or personal property removed or

212 destroyed, medical costs, moving expenses, cost for obtaining an unlisted telephone

213 number, and reasonable attorney's fees.

214 Any such violation may be enforced in the superior, district, Boston municipal or

215 juvenile (il the respondent is a juvenile) court department, regardless of the court that

216 issued the order. Criminal remedies provided herein are not exclusive and do not preclude

217 any other available civil or criminal remedies. The superior, district, Boston municipal or

218 juvenile court departments may each enforce by civil contempt procedure a violation of

219 its own orders.

220 The provisions ofsection 8 of chapter 136 shall not apply to any order, complaint

221 or summons issued under this chapter.

Section 10. [Granting ofrelief when court is closed; certification.] When the

223 court is closed lor business or the petitioner is unable to appear in court because of severe

224 hardship due to the petitioner's physical condition, any justice of the superior, district,
225 Boston municipal, or Juvenile (il the petitioneror respondent is a juvenile) court

226 departments may grant relief to the petitioner as provided under section 7if the petitioner

227 has been a victim ofharassment and demonstrates a substantial likelihood of immediate

228 danger ot harassment. In the discretion of the Justice, such relief may be granted and
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229 communicated by telephone to an officer or employee of an appropriate law enforcement

230 agency, who shall record such order on a form of order promulgated for such use by the

231 chiefjustice for administration and management and shall deliver a copy of such order on

232 the next court day to the clerk-magistrate of the court having venue and jurisdiction over

233 the matter. If relief has been granted without the filing ofa petition pursuant to this

234 section, the petitioner shall appear in court on the next available business day to file said

235 petition. If the petitioner in such a case is unable to appear in court without severe

236 hardship due to the petitioner's physical condition, then a representative may appear in

237 court on the petitioner's behalf and file the petition with an affidavit setting forth the

238 circumstances preventing the petitioner from appearing personally. Notice to the

239 petitioner and respondent and an opportunity for the respondent to be heard shall be given

240 as provided in section 9.

241 Any order issued under this section and any documentation in support thereof

242 shall be certified on the next court day by the clerk-magistrate of the court issuing such

243 order to the court having venue and jurisdiction over the matter. Such certification to the

244 court shall have the effect of commencing proceedings under this chapter and invoking

245 other provisions of this chapter but shall not be deemed necessary for an emergency order

246 issued under this section to take effect,

247 Section 11. [Order for suspension and surrender of firearms license; surrender of

248 firearms; petition for review; hearing.] Upon issuance of a temporary oremergency order

249 under sections 7or 10, the court shall, if the petitioner demonstrates a substantial

250 likelihood of immediate dangerofharassment, order the immediate suspension and

251 surrender of any license to carry firearms and or firearms identification card which the

252 respondent may hold and order the respondent to surrender all firearms, rifles, shotguns.
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253 machine guns and ammunition which the respondent then controls, owns or possesses in

254 accordance with the provisions of this chapter and any license to carry firearms or

255 firearms identification cards which the respondent may hold shall be surrendered to the

256 appropriate law enforcement officials in accordance with the provisions of this chapter

257 and, said law enforcement official may store, transfer or otherwise dispose of any such

258 weapon in accordance with section 129 D ofchapter 140; provided however, that nothing

259 herein shall authorize the transfer of any weapons surrendered by the respondent to

260 anyone other than a licensed dealer. Notice ofsuch suspension and ordered surrender

261 shall be appended to the copy ofharassment prevention order served on the respondent

262 pursuant to section 9. Law enforcement officials, upon the service of said orders, shall

263 immediately take possession of all firearms, rifles, shotguns, machine guns, ammunition,

264 any license to carry firearms and any firearms identification cards in the control,

265 ownership, or possession of said respondent. Any violation ofsuch orders shall be

266 punishable by a fine of not more than $5,000, or by imprisonment for not more than 2 '/i

267 years in a house ofcorrection, or both.

268 Any respondent aggrieved by an order of surrender or suspension under this

269 section may petition the court which issued such suspension or surrender order for a

270 review ofsuch action and such petition shall he heard no later than 10 court business days

271 after the receipt of the notice of the petition by the court. If said license to carry firearms

272 or firearms identification card has been suspended upon the issuance of an order issued

273 pursuant to sections 7or 10, said petition may be heard contemporaneouslywith the

274 hearing specified in section 7, Upon the filing of an affidavit by the respondent that a

275 firearm, rifle, shotgun, machine gun or ammunition is required in the performance of the

276 respondent's employment, and upon a request for an expedited hearing, the court shall
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277 order said hearing within 2 business days of receipt of such affidavit and request but only

278 on the issue ofsurrender and suspension pursuant to this section.

279 Section 12. [Continuation or modification oforder for surrender or

280 suspension.] Upon the continuation or modification ofan order issued pursuant to

281 section 7. or upon petition for review as described in section 11, the court shall also order

282 or continue to order the immediate suspension and surrender of a respondent's license to

283 carry firearms, including a Class Aor Class B license, and firearms identification card

284 and the surrender of all firearms, rifles, shotguns, machine guns orammunition which

285 such respondent then controls, owns orpossesses if the court makes a determination that

285 the return ofsuch license to carry firearms, including a Class Aor Class B license, and

287 firearm identification card or firearms, rifles, shotguns, machine guns or ammunition

288 presents a likelihood of harassment to the petitioner. A suspension and surrender order

289 issued pursuant to this section shall continue so long as the harassment prevention order

290 to which it relates is in effect; and, any law enforcement official to whom such weapon is

291 surrendered may store, transfer or otherwise dispose of any such weapon in accordance

292 with section 129 D ofchapter 140; provided, however, that nothing herein shall authorize

293 the transfer of any weapons surrendered by the respondent to anyone other than a

294 licensed dealer. Any violation of such order shall be punishable by a fine of not more

295 than $5,000, or by imprisonment for not more than 214 years in a house ofcorrection, or

296 both.

297 Section 13. [Protection order issued by another jurisdiction; enforcement; filing;

298 presumption of validity.] Any protection order issued by another jurisdiction shall be

299 given full faith and credit throughout the commonwealth and enforced as if it were issued

300 in the commonwealth for as long as the order is in effect in the issuing jurisdiction.
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301 A person entitled to protection under a protection order issued by another

302 jurisdiction may file such order in the superior, district, Boston municipal, or juvenile (if

303 the petitioner orrespondent is a juvenile) court departments by tiling with the court a

304 certified copy ofsuch order which shall be entered into the statewide domestic violence

305 record keeping system pursuant to section 7. Such person shall swear under oath in an

306 affidavit, to the best of such person's knowledge, that such order is currently in effect as

307 written. Upon request by a law enforcement agency, the clerk ofsuch court shall provide

308 a certified copy of the protection order issued by the other jurisdiction.

309 A law enforcement officer may presume the validity of, and enforce in

310 accordance with section 9, a copy of a protection order issued by another jurisdiction

311 which has been provided to the law enforcement officer by any source; provided,

312 however, that the officer is also provided with a statement by the person protected by the

313 order that such order remains in effect. Law enforcement officers may rely on such

314 statement by the person protected by such order and cannot be subjected to civil or

315 criminal liability so long as they have acted in good faith reliance upon the

316 representations.

317 Section 14. [Powers ofpolice.] Whenever any law officer has reason to believe

318 that an individual has been harassed or is in danger of being harassed, such officer shall

319 use all reasonable means to prevent further harassment. The officer shall take, but not be

320 limited to the following action:

321 (I) remain on the scene ofwhere said harassment occurred or was in danger of

322 occurring as long as the officer has reason to believe that at least one of the parties

323 involved would be in immediate physical danger without the presence of a law officer.
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324 This shall include, but not be limited to, remaining in the dwelling for a reasonable period

325 of time;

326 (2) assist the victim in obtaining medical treatment necessitated by the

327 harassment, which may include driving the victim to the emergency room of the nearest

328 hospital, orarranging for appropriate transportation to a health care facility,

329 notwithstanding any law to the contrary. Ifpossible, the officer shall take the victim of a

330 sexual assault to a location where a sexual assault nurse examiner is present. The officer

331 shall consider the victim's preference in this regard and what is reasonable under all the

332 circumstances;

333 (3) assist the victim in locating and getting to a safe place including, but not

334 limited to, a designated meeting place for a shelter or a family member or friend’s

335 residence. The officer shall consider the victim's preference in this regard and what is

336 reasonable under all the circumstances;

337 (4) give such person immediate and adequate notice ofhis or her rights. Such

338 notice shall consist ofhanding said person a copy ofthe statement that follows below and

339 reading the same to said person. If said person's native language is not English, the

340 statement shall be then provided in said person's native language whenever possible.

341 "You have the right to appear at the Superior, District, Boston Municipal, or Juvenile (if

342 the petitioner orrespondent is a juvenile) Court, if you reside within the appropriate

343 jurisdiction, and file a petition requesting any of the following applicable orders: (a) an

344 order directing your harasser to refrain from contacting you, an order directingyour

345 harasser to stay away from you, your dwelling and your workplace; and (b) an order

346 directing your harasser to pay you for losses suffered as a result of the harassment

347 including, but not limited to, loss ofearnings, out-of-pocket loses for injuries sustained.
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348 replacement costs for locks or personal properly removed or destroyed, medical

349 costs, moving expenses, cost for obtaining an unlisted telephone number and reasonable

350 attorney’s fees.

351 To file a petition under this statute, you do not have to go forward with a criminal

352 proceeding or file a report with a law enforcement agency.

353 For an emergency on weekends, holidays, or weeknights the police will refer you to a

354 justice of the Superior, District, Boston Municipal, or Juvenile (if the petitioner or

355 respondent is a juvenile) Court departments.

356 You have the right to go to the appropriate Superior, District, Boston Municipal, or

357 Juvenile (if the petitioner or respondent is a juvenile) Court and seek a criminal complaint

358 for related offenses.

359 Ifyou are in need of medical treatment, you have the right to request that an officer

360 present drive you to the nearest hospital or otherwise assist you in obtaining medical

361 treatment. If you are the victim of sexual assault and if possible, the officer shall take you

362 to a location where a sexual assault nurse examiner is present. The officer shall consider

363 your preference in this regard and what is reasonable under all the circumstances.

364 If you believe that police protection is needed for your physical safety, you have the right

365 to request that the officer present remain at the scene until you can leave oruntil your

166 safety is otherwise ensured. You may also request that the officer assist you in locating

167 and taking you to a safe place, including but not limited to, a designated meeting place

168 for a shelter or a family member's or a friend's residence, ora similar place of safety. The

169 officer shall consider your preference in this regard and what is reasonable under all the

170 circumstances.
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371 You may request a copy of the police incident report at no cost from the police

372 department."

373 The officer shall leave a copy of the foregoing statement with such person before

374 leaving the scene orpremises.

375 (5) assist such person by activating the emergency judicial system when the court

376 is closed for business;

377 (6) inform the victim that the assailant will be eligible for bail and may be

378 promptly released; and

379 (7) arrest any person a law' officer witnesses or has probable cause to believe has

380 violated a temporary orpermanent harassment prevention order or judgment. When there

381 are no harassment prevention orders or judgments in effect, arrest shall be the preferred

382 response whenever an officer witnesses or has probable cause to believe that a person:

383 (a) has committed a felony;

384 (b) has committed a misdemeanor involving harassment as defined in section I of

385 this chapter; or

386 (c) has committed an assault and battery that involved harassment.

387 The safety of the victim shall be paramount in any decision to arrest. Any officer

388 arresting both parties must submita detailed, written report in addition toan incident

389 report, setting forth the grounds for dual arrest.

390 No law officer investigating an incident of harassment shall threaten, suggest, or

391 otherwise indicate the arrest of all parties for the purpose of discouragingrequests for law

392 enforcement intervention by any party.

393 No law officer shall be held liable in any civil action regarding personal injury or

394 injury to property brought by any party to a harassment incident for an arrest based on
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395 probable cause when such officer acted reasonably and in good faith and in compliance

396 with this chapter.

397 Whenever any law officer investigates an incident of harassment, the officer shall

398 immediately file a written incident report in accordance with the standards of the officer's

399 law enforcement agency and, wherever possible, in the form of the National Incident-

-400 Based Reporting System, as delined by the Federal Bureau of Investigation. The latter

401 information may be submitted voluntarily by the local police on a monthly basis to the

402 crime-reporting unit of the department of justice and public safety information services.

403 The petitioner shall be provided a copy of the full incident report at no cost upon

404 request to the appropriate law enforcement department.

405 When a judge or other person authorized to take bail grants bail for any person

406 arrested under this chapter, the judge or other person authorized to take bail shall make

407 reasonable efforts to inform the petitioner of such release prior to or at the time of said

408 release.

409 When any person charged with orarrested for a crime involving harassment under

410 this chapter is released from custody, the court or the emergency response judgeshall

41 1 issue, upon the request of the petitioner, a written no-contact order prohibiting the person

412 charged or arrested from having any contact with the petitioner, either directly or

413 indirectly, and shall use all reasonable means to notify the petitioner immediately of

414 release from custody. The petitioner shall be given at no cost a certified copy of the no-

-415 contact order.

416 SECTION 1. Section lof chapter2588 of the General Laws, as appearing in the 2006

417 Official Edition, is hereby amended by inserting after the word “delinquency”, in line 10,

418 the following words:- orconviction as a youthful offender
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420 SECTION 2. Section lis hereby further amended by striking out, in lines 12-14, the

421 words “or found delinquent or against whom a finding of sufficient facts for conviction or

422 finding of delinquency is made”, and inserting in place thereof, the following words:-

423 adjudicated as a delinquent or convicted as a youthful offender, or against whom a

424 finding of sufficient facts is made

425 SECTION 3. Section lis hereby further amended by inserting after the word

426 “stepparent”, in lines 15-16, the following word;- grandparent,

427 SECTION 4. Section lis hereby further amended by inserting after the word “victim.”,

428 in line 1 8, the following words:-“Orientation”, a familiarization with the courtroom

429 setting, court personnel and rules of the court, to the extent practicable under the

430 circumstances as required within this chapter; this requirement may be satisfied through

431 the use ofdiagrams, photographs, or other reasonable methods.

432 SECTION 5. Section lis hereby further amended by striking out, in line 25, the word

433 “which”, and inserting in place thereof the following word:- that

434 SECTION 6. Section lis hereby further amended by striking out, in line 31, the words

435 “incompetent or deceased,” and inserting in place thereof the following words:- or

436 incompetent, the family members of such person if the person is deceased even if no

437 arrest, indictment or complaint has been issued,

438 SECTION 7. Section lis hereby further amended by striking out, in line 40, the words

439 “is expected to”, and inserting in place thereof the following word:- may

440 SECTION 8. Section lis hereby further amended by inserting after the word

441 “prosecution”, in line 41, the following words:- or family member or guardian if such

442 person is a minor, incompetent or deceased
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443 SIX I lON 9. Subsection (b) of section 3ofchapter 2588, as so appearing, is hereby
444 amended by inserting after the word “all”, in line 16, the following words:- adult and

445 juvenile

446 SECTION 10. Subsection (d) ofsection 3is hereby amended by striking out, in lines SI-

-447 34, the words protection from the local law enforcement agencies from ham and threats

448 ol harm arisingout of their cooperation with law enforcement and prosecution efforts”,

449 and inserting in place thereof the following words:- assistance in developing safety plans
450 and appropriate referrals to address harm, threats of harm, or fears arising out of their

451 cooperation with law enforcement and prosecution efforts

452 SECTION 11. Section 3is hereby further amended by striking out subsection (i) in its

453 entirety and inserting in place thereof following subseclion;-

454 (') f°r victims, family members and witnesses, to be provided by the court, subject

455 to section 17 of chapter21 18, with a secure waiting area or room which is separate from

456 the waiting area of the defendant or the defendant’s family, friends, attorneys or

457 witnesses, and separate from any district attorney’s office, during court proceedings. The

458 court shall designate a waiting area at each courthouse and develop any reasonable

459 safeguards to minimize contact between victims and the defendant, or the defendant’s

460 family, friends, attorneys orwitnesses;

461 SEC fION 1 2. There shall be a task force established to conduct an assessment and

462 implementation plan regarding the designationor creation of separate and secure waiting

463 areas for victims and witnesses of crime in the commonwealth’s district and superior
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464 courthouses, as required under subsection 3(i) of chapter 2588 and section 17 ofchapter

465 21 18.

466 The task force shall be co-chaired by the executive director of the Massachusetts office

467 for victim assistance and the chief justice for administration and management or his

468 designee. The task force shall include the chairpersons of the jointcommittee on the

469 judiciary, the chairpersons of the senate and house ways and means committees, the

470 chairperson of the victim and witness assistance board, the secretary of public safety and

471 security, the secretaiy ofadministration and finance and the commissioner of the

472 department ofcapital asset management, or their designees; I victim/public member of

473 the victim and witness assistance board; 1 community-based victim services provider; 3

474 representatives selected by the Massachusetts district attorneys association, including 2

475 victim witness assistance program directors from district attorneys’ offices; and such

476 other members as the governor may appoint in consultation with the co-chairs of the task

477 force.

478 Within 180 days of the passage of this act, the task force shall file a report, including the

479 implementation plan for separate and secure waiting areas plan, with the clerks of the

480 house and the senate. If deemed necessary by the co-chairs, they may grant the

481 commission a 90-day grace period for submission of the report. Once the report has been

482 filed, the task force shall submit an implementation progress report to every 365 days.

483 For those district and superior courthouses undergoing new construction, for which the

484 final design phase has not commenced as of the effective date of this act, a separate and

485 secure waiting area shall be included in the final plans and completed construction.
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486 SECTION 13. Subsection (1) of section 3ofchapter 2588, as so appearing, is hereby

487 amended by striking out, in line 86, the words “fourteen A”, and inserting in place thereof

488 the following figure:- 1415
489 SEC I lON 14. Subsection (m) of section 3is hereby amended by inserting after the word

490 “informed”, in line 88, the following words:- by the prosecutor

491 SECTION 15. Subsection (m) of section 3is hereby further amended by inserting after

492 the word “interview;”, in line 92, the following words:- provided further, that a victim or

493 witness who is under the age of 18, incompetent or cognitively impaired shall be

494 informed of these rights in the presence of a parent or guardian who is not the defendant.

495 SECTION 16. Subsection (p) of section 3is hereby amended by striking out, in line 111,

496 the word “at”, and insetting in place thereof the following word:- before

497 SECTION 17. Subsection (p) of section 3is hereby further amended by inserting after the

498 word “defendant”, in lines 111-112, the following words:-, even if there is admission to

499 sufficient facts, the sentence is mandatory, or there is an agreed-upon plea

500 SECTION 18. Subsection (p) of section 3is hereby further amended by inserting after

501 the word “crime;”, in line 117, the following words:- provided further, that upon a

502 showing by the prosecutor that a personal appearance by the victim will cause an

503 unreasonable hardship on the victim, the court shall permit the victim to exercise the right

504 to be heard by submitting a statement through audiotape orvideotape to he heard or

505 viewed before sentence or disposition is imposed.

506 SECTION 19. Section 3is hereby further amended by striking out subsection (t) in its

507 entirety and inserting in place thereof the following subsection:-
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508 (t) for victims and witnesses, to be informed by the prosecutor about their

509 notification rights and their right to receive criminal offender record information under

510 section 178 A ofchapter 6. The criminal history systems board, or in the case of a

511 juvenile defendant, the department ofyouth services, shall give victims and witnesses,

512 using the most recent contact information provided by the victim orwitness, reasonable

513 advance notice of when a convicted offender receives a temporary, provisional or final

514 release from custody or is transferred from a secure facility to a less-secure facility, or

515 forthwith when a convicted offender escapes from custody;

516 SECTION 20. Section 3is hereby further amended by inserting at the end the following

517 subsections:-

518 (w) for victims and witnesses who are minor children or adults with disabilities as

519 defined in section 13K. of chapter 265, notwithstandingany law to the contrary, to have

520 parents, a counselor, friend or other person having a supportive relationship with the

521 victim or witness, in addition to the victim witness advocate, remain in the courtroom

522 during the child’s or adult’s testimony unless, in written findings made and entered, the

523 court finds that the defendant’s constitutional right to a fair trial will be prejudiced;

524 (x) for victims and witnesses who are minor children or adults with disabilities, as

525 defined in section I3K of chapter 265, for prosecutors to provide an orientation, as

526 defined in this chapter, to the courtroom setting, court personnel, and rules of the court, to

527 the extent practicable tinder the circumstances;

528 (y) for victims and witnesses, to have a summary of the rights afforded under this

529 section conspicuously posted in all courthouses and police stations. The victim and
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530 witness assistance board, under section 4, shall devise and provide posters to satisfy this

531 requirement to court officials and police station personnel, and, upon request and at the

532 discretion of the office and board, to any other institution or organization to post and

533 maintain in space accessible to the general public. The board shall develop the posters in

534 a variety of languages as determined by the Massachusetts office for victim

535 assistance. Upon request, the board will respond, to the extent possible, to any requests

536 for additional language translations of the posters;

537 (z) for victims, to confer with the prosecutor prior to the acceptance of a plea of

538 guilty or admission to sufficient facts. Before the judgeaccepts a plea of guilty, an

539 admission to sufficient facts, a disposition, or an agreed-upon sentence recommendation,

540 the judge shall ask the prosecutor if the victim has been consulted regarding plea

541 discussions, if the victim was notified of the court date and is present, and if the victim

542 would like to assert their right to offer a victim impact statement, which may include the

543 victim’s views of the disposition;

544 (aa) for victims, to be notified by the prosecutor that they have the right to provide

545 the sex offender registry board with a written impact statement for inclusion in the

546 convicted sex offender’s classification determination under subsection (I )(k) ofsection

547 178 K ofchapter 6. Upon the specific request of the victim to the sex offender registry

548 board, the sex offender registiy board shall, regardless of the classification level and

549 registration status of the offender, inform the victim of the sex offender’s registration and

550 classification status and the addresses ofwhere the sex offender lives, works, and attends

551 an institution of higher learning;
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552 (bb) for victims and witnesses, to be informed by the court at the daily

553 commencement of the regular criminal docket at which accused persons are arraigned,

554 that a summary of their rights is posted and the location of said posting within the

555 courthouse;

556 (cc) for victims of the commission or attempted commission of violent acts, and

557 others as deemed appropriate by the responding officer, to be notified by said officer who

558 has determined that a crime has been committed, of their rights under this act. Unless the

559 officer reasonably concludes that it is not practicable orsafe to do so under the

560 circumstances, he orshe shall present a card prepared by the Massachusetts office for

561 victim assistance in consultation with the victim and witness assistance board which

562 includes, but is not limited to, a summary of their rights under this chapter, relevant

563 referrals to victim services and referrals for victim compensation under chapter 258C.

564 SECTION 21. Said chapter 2588 is hereby further amended by striking out section 6.

565 SECTION 22, Section 7of said chapter 2588, as so appearing, is hereby amended by

566 striking out, in line 1, the second appearance of the word “local”.

567 SECTION 23. Section Bof said chapter 2588, as so appearing, is hereby amended

568 by striking out, in lines 4-5, the words “. The court shall impose an assessment of $5O”,

569 and inserting in place thereof the following words:-, and

570 SECTION 24. Section Bis hereby further amended by striking out, in lines 21-31, the

571 words “In the discretion of the court or the clerk magistrate in the case of a civil motor

572 vehicle infraction that has not been heard by or brought before a justice, a civil motor
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573 vehicle assessment imposed pursuant to this section which would cause the person

574 against whom the assessment is imposed severe financial hardship, may be reduced or

575 waived. An assessment other than for a civil motor vehicle infraction imposed pursuant

576 to this section may be reduced or waived only upon a written finding of fact that such

577 payment would cause the person against whom the assessment is imposed severe

578 financial hardship. Such a finding shall be made independentlyofa finding of indigency

579 for purposes of appointing counsel”, and inserting in place thereof the following words:-

580 Any assessment made pursuant to this section shall not be subject to waiver by any court

581 for any reason.

582 SECTION 25. Said chapter 2588 is hereby further amended by striking out section 9.

583 SECTION 26. Chapter 265 of the General Laws is hereby amended by striking out

584 section I3M, as inserted by chapter 534 of the acts of2008, and inserting in place thereof

585 the following section:-

586

587 Section 13M. (a) Whoever commits an assault or assault and battery' on a family

588 or household member, as defined in section lof chapter 209A, shall be punished by

589 imprisonment in the house ofcorrection for not more than 2Vi years or by a fine of not

590 more than $5,000 or both.

591 (b) Whoever is convicted ofcommitting an assault or assault and battery on a

592 family or household member, after having previously been convicted of, placed on

593 probation for, granted a continuance without a finding for, or otherwise having pleaded

594 guilty to or admitted to a finding ofsufficient facts for (1) an assault orassault and

595 battery on a family or household member; (2) an offense that has as an element the use.

!8
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596 attempted use, or threatened use ofphysical force against the person of another; (3) an

597 offense that has as an element the possession, use, or threatened use ofa deadly weapon;

598 (4) a “sex offense” as defined in section I7BC ofchapter 6of the General Laws, or(5) a

599 violation of section 7of chapter 209A, shall be punished by imprisonment in the state

600 prison for not more than 5 years or in the house of correction for not more than 2'A yean

601 or by a fine of not more than $lO,OOO, or by both such fine and imprisonment.

602 (c) For any violation of this section, or as a condition of a continuance without a

603 finding, the court shall order the defendant to complete a certified batterer’s intervention

604 program unless, upon good cause shown, the court issues specific written findings

605 describing the reasons that batterer’s intervention should not be ordered or unless the

606 batterer’s intervention program determines that the defendant is not suitable for

607 intervention.

608 SECTION 27. Chapter 265 of the General Laws, as appearing in the 2006 Official

609 Edition, is hereby amended by inserting after 13M the following section:-

610 Section 13N. (a) For the purposes of this section the following words shall have the

611 following meanings:

612 “Strangulation” shall mean the intentional interference of the normal breathing or

613 circulation of blood by applying pressure on the throat or neck of another.

614 “Suffocation” shall mean the intentional interference of the normal breathing or

615 circulation of blood by blocking the nose or mouth ofanother.

616 “Family orhousehold member" shall have the same meaning as found in section lof

617 chapter209 A.
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618 Serious bodily injury” shall mean bodily injury that results in a permanent

619 disfigurement, loss or impairment of a bodily function, limb or organ, or a substantial risk

620 of death.

621 (b) Whoever strangles orsuffocates a family or household member shall be punished by
622 imprisonment in the state prison for not more than 5 years or in the house of correction

623 for not more than 2!4years, or by a fine of not more than $5,000, or by both such fine

624 and imprisonment.

625 (c) Whoever: (i) strangles or suffocates a family or household member and by such
626 strangulation or suffocation causes serious bodily injury; or(ii) strangles orsuffocates a

627 family or household member who is pregnant at the time of such strangulation or

628 suffocation, knowing orhaving reason to know that the person is pregnant; or (Hi) is

629 convicted of strangling or suffocating a family or household member after having been
630 previously convicted of the crime ofstrangling or suffocating a family or household

63! member under this section, or ofa like offense in federal court or the court ofany state;

632 or (iv) strangles or suffocates a family or household member who he or she knows has an

633 outstanding temporary orpermanent vacate, restraining or no contact order or judgment

634 issued pursuant to section 18, 348 or 34C of chapter 208, section 32 ofchapter 209,
635 section 3, 40r5 of chapter 209A, section 7orlo of chapter209A14, or section 15 or20

636 ofchapter 209C, in effect against him or her at the time the offense was committed, shall
637 be punished by imprisonment in the state prison for not more than 10 years or in the

638 house ofcorrection for not more than 214 years, and by a fine of not more than $lO,OOO.


