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JUDICIAL COUNCIL
G.L. (Ter. Ed.) Chapter 221, §§34A-34C

The Judicial Council Was Established To Make A Continuous
independent Study Of The Organization, Procedure, And Practice

Of The

Courts.

The Council Makes Recommendations Requested By The LegAnd Suggests Improvements In The Administration Of

islature

Justice.
Statutory Authority

Section 34A. There shall be a Judicial Council for the continuous
study of the organization, rules and methods of procedure and practice
of the judicial system of the Commonwealth, the work accomplished,
and the results produced by that system and its various parts. Said
council shall be composed of the chief justice of the supreme judicial
court or some other justice or former justice of that court appointed
from time to time by him; the chief justice of the superior court or some
other justice or former justice of that court appointed from time to time
by him; the judge of the land court or some other judge or former judge
of that court appointed from time to time by him; the chief justice of the
municipal court of the city of Boston or some other justice or former
justice of that court appointed from time to time by him; one judge of a
probate court in the Commonwealth and one justice of a district court in
the Commonwealth and not more than four members of the bar all to be
appointed by the governor, with the advice and consent of the executive
council. The appointment by the governor shall be for such periods not
exceeding four years, as he shall determine.
Section 34 B. The Judicial Council shall report annually on or before
December first to the governor upon the work of the various branches of
the judicial system. Said council may also from time to time submit for
the consideration of the justices of the various courts such suggestions in
regard to rules of practice and procedure as it may deem advisable.
Section 34C. No member of said council, except as hereinafter provided, shall receive any compensation for his services, but said council
and the several members thereof shall be allowed from the state treasury
out of any appropriation made for the purpose such expenses for clerical
and other services, travel and incidentals as the governor and council
shall approve. The secretary of said council, whether or not a member
thereof, shall receive from the Commonwealth a salary of ten thousand
dollars.
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"

THE TIME HAS COME TO ACT"

SPECIAL REPORT OF

JUDICIAL COUNCIL
OF MASSACHUSETTS
THE.

ON

HOUSE BILL NO. 4400 of 1977
and
Other Legislative Bills Concerning
the Judicial System
JANUARY

24, 1977

Position of the Judicial Council
Those of us who strive for perfection in the judicial system
of the Commonwealth do not always entirely agree on the practical
details which, properly handled, permit the accomplishment of the
ideal of justice. There is no disagreement about the ultimate objective; all seek Equal Justice Under Law,
We are concerned that in the "reform" of the judicial system
certain measures are recommended in the utmost good faith which we
believe are counter-productive. In the discharge of our statutory
duty under the General Laws, we make this special report for the
guidance of the General Court and others.
The specific legislative proposals of House No. 4400 have now
been presented to implement a "Report on the State of the Massachusetts
Courts" by the Governor's Select Committee on Judicial Needs . (1976)
On this bill (House 4400) and in connection with other proposals,
there must be full debate.
The Judicial Council supports many of the proposals in House 4400
and in the report of the Select Committee. We have recommended many
of these proposals at an earlier time. The Judicial Council OPPOSES
some of the ma.jor recommendations of the Select Committee . This report
examines those recommendations and states the basis for the opposition
by the Judicial Council, on the major issues.
A detailed analysis of House No. 4400 has not been attempted in
this report.

*The title of the report of the Judicial Council is
suggested by the report of the Governor's Select Committee
on Judicial Needs, December 1976, p. 71

REPORT SUMMARY
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This summary covers :1. The Concept of the Massachusetts Judicial
?, Financing the Judicial System
5. Making Policy for the System
4, The Administrative Office for the Courts
5. The Number of Judges
6. Abolition of Judicial Positions
7, General Comments

1.

System

The Concept of the Massachusetts
Judicial System

The Judicial Council recommends that the judicial system of the
commonviealth be comprised of four divisions for the transaction of
judicial business:
I.

The Supreme Judicial Court and the Appeals Court for
Appellate Review of the decisions of lower courts and
for extraordinary proceedings,

II. The SUPERIOR COURT for the hearing and disposition of

civil and criminal cases, including, (for the present)
trials de novo on appeal from the district court; in
which cases Equity principles are involved; and in which
the criminal cases are of a serious nature; and the civil
measured in money, are sigcaees involve claims which
nificant.
,

III. The DISTRICT COURT OF MASSACHUSETTS ( a new unified court)
for the hearing and disposition of the immense volume of
civil and criminal cases which do not involve complicated
questions of fact and law; and in which the criminal offense
is not of a serious nature; and the civil case is one in
which the claim, measured in money is not truly large.
IV. The SPECIALIZED COURTS -the PROBATE COURT, THE LAND COUET,
and the HOUSING COURTS where the nature and function of the
tribunal is highly specialized, involves special expertise
on the part of judges and staff, and in which the hearing
and determination of cases is but one of the reasons for the

existence of the court.
RrrnMMElMDATinw

Council strcingly opposes the combinatian of any
the 5UPt.RI0R
of these four divisions of the judicial system. The strengthening of
of steps^
adaption
immediate
the
and
CDURT by the addition of more judges (30)
urged.
is
MASSACHUSETTS
OF
COURT
DISTRICT
a
unified
leading to the creation of
j^jt^icial

*The Supreme Judicial Court has administrative functions also.

REPOBT RTTMMARY
2,

p.
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PinancinK the Judicial System

The Judicial Council wholeheartedly endorses the recommendation
of the Select Committee that there be a UNIFIED BUDGET in the judicial
system and that the Commonwealth take over the entire cost of operating
the courts.
It would appear that the real estate taxpayer pays 80^ of the cost
of the judicial system.

Assumption of the entire cost of the judicial system should be
phased in over a period of not less than five years.
The Judicial Council has recommended this previously.

Policy for the Judicial System

3- Makinjz;

V/hile the report of the Select Committee calls for the Chief Justice
of the Supreme Judicial Court to assume the same administrative role
that is played by the Lord Chancellor in England, the Judicial Council,
in keeping with its philosophy that there should be a system in Mass-

achusetts with four divisions for judicial business, recommends that
the present role of the Judicial Conference be expanded so that this
with the Supreme Judicial Court, as a judicial
group would serve
cabinet.
,

The conference or cabinet would be comprised of the Supreme Judicial
Court; the Chief Justice of the Supreme Judicial Court would be its
chairman; and the chief justices of the DISTRICT, SUPERIOR, LAND, PROBATE,
HOUSING, and APPEALS courts would have membership. The Chairman of the
Judicial Council v/ould be a member as would be the Court Administrator
for the entire system ( possibly without voting pov/er) •
The conference would establish policy for the system and would be
very appropriate cabinet for the discussion of the reqirements, both
budgetary and otherwise, of the four divisions of the judicial system.
Since each division has a separate mission and function, the members
of a regular functioning and policy making group would continually seek
ways and means for the orderly transaction of business by the system
as a whole.
The Judicial Council is of the opinion that the failure to provide
for such a judicial cabinet with a policy making function is one of the
glaring inadequacies of the structure proposed by the Select Committee,
a

RECOMMlNDATIONS: Uhile the Chief Justice of the Supreme Judicial Court is
the natural leader of the judicial branch , the chairman mf the palicy making
group, and the strongest single force in the system, the Judicial Council
OPPOSES the grant of total administrative power over the entire system to
any Chief Justice .

REPORT SUMMARY
^, The

p. ^

Adminietratlv QffiCf for the Courts

ADMINISTRATION OP THE MASSACHUSETTS JUDICIAL
SYSTEM
The Chief Justice

fianera]

D.

S.

Suparintandance

L.

P,

H. A. ADM. APP. JUD.C.

THE POLICY MAKING

BODY

The Court
ADMINISTRATOR
Office of
the

EXECUTIVE
SECRETARY
Administrative Leadership
Chief Justice

THE DISTRICT COURT
OF
MASSACHUSETTS

THE
SUPERIOR
COURT

Chief Justices

The
SPECIALIZED

COURTS
PROBATE
LAND
HOUSING

The JUVENILE Court

There are two administrative structures in the Massachusetts
judicial system. The first is the one which is comprised of the
elected and appointed clerks of court and their staff. At the top
is another structure comprised of the office of the Executive Secretary
and the administrative offices of the chief justices of the Superior,
District and Probate Courts, The other specialized courts have not
formalized their administrative function.
The Executive Secretary is to carry out the policy decisions of
the judicial cabinet. To do this he should be designated the court
administrator. His role is to lead the way to more efficient budgetary,
personnel, procedural, and other standards of efficiency, flexibility,
and excellence throughout the systems,
RlI

COMMEND-"^ T IONS

The Judicial Council makes many specific recammendations
for the enlargement of the staff and functipn af the Executive
Secretary and goes well beyond the proposals af the Select

Committee

5
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of Judges

The number of Superior Court judges should be increased from

46 to 76. This increase is not as startling as it might seem at

first blush. We agree fully with the report of the Select

Committee

which finds that Massachusetts is last on the list of states in making
adequate provision for superior trial court judges. When the General
Court

permitted the temporary assignment of 25 district court judges

to the superior court, as a temporary measure only, it was acknowledged

that the need existed. With these judges the work of hearing and

deciding superior court cases has been demonstrably expedited.

The transfer of these judges has not had a good effect on
the district courts; they should be returned.

Under existing law, no special justice position will be filled
and it is estimated that within five years there will be insufficient
judges for the district courts.

This must not happen.

The recommendations for abolition of the probate courts, the

Land Court, and the Housing Court, apparently with the idea that the
judges of these courts can be used anywhere like interchangeable parts,
are

,

in the opinion of the Judicial Council

,

the result of a serious

misconception of the judicial system on the part of the Select Committee.
RECOMMCNDftTIDNS
1.

Despite the added expenae tm the CommonuBalth, the Judicial Council
recommends that prBX/ision f«r thirty (30) additional justices in the
Superiar Caurt.

2.

The Judicial Council d«es not recammend the "unification" concept
Committee; unification in the upper tier of
af the ABA ar Seliect
the courts is nat a solution for the business in that division of
the judicial system,

3.

In the existing ar proposed unified district court system, the
number of judges must be kept at a level sufficient to conduct
the business of this division. Delay at this level ujould be in-

tolerable.

REPORT SUMMARY

p. 6

6« Abolition of Judicial Positions

In the event that the General Court should enact legislation

to abolish any existing court so that a new court or courts could

be constituted, the question will arise as to the status of the

judge whose court was abolished. From the point of view of history

both in the Commonwealth and elsewhere, it can not be guaranteed
that such a judge would hold a legal commission on any court. It

might be necessary to submit the name of such a judge to the governor and the Executive Council. In at least one jurisdiction the
judges ot a court which was abolished did not obtain appointments
to the new court. This was the situation when the Superior Court

of Massachusetts was created in 1859.
RECOMMEIMDATION
The Judicial Council recommends that the General Court obtain an opinion
of the Justices of the Supreme Judicial Court before the enactment of any legis-

lation providing far the "unification" of any court, the creation of "The Districl

Court of Massachusetts", or the*'trnnsf er"Qf a judge of
a

a

presently existing court

neuly created court.
7.

General Qomm'tfnts

With reference to matters v/ithin the purview of House No.
and the Report of the"Governor

'

s

4-4-00

Select Committee on Judicial Needs

the Judicial Council has the following recommendations.
We do not endorse a change merely for the sake of cosmetic
reform. The proposed unification of the upper tier of courts will

require an immediate structuring of specialized divisions to do
and Housing Courts. None of this
the work of the Probate, Land
will benefit the taxpayer, the public or the consumer of justice.
,

7
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BOSTON MUNICIPAL COURT: This court should be made a part of the
a.
proposed DISTRICT COURT OF MASSACHUSETTS.

JUVENILE COURTS: The Juvenile Courts might be a part of the proposed DISTRICT COURT OF MASSACHUSETTS for administration purposes but
the judges who specialize in juvenile cases should be permanently
assigned to this responsibility and assigned elsewhere only if they
can be spared from juvenile cases, care and protection matters, and
proceedings relative to Children in Need of Services.
b.

REMAND CASES: JURISDICTIONAL LIMIT INCREASE TO $10,000.00.
c.
The Judicial Council OPPOSES the increase in the limit from $4,000
to $10,000.00.
The DISTRICT COURT is the division for volume business.

CONSUMER CLAIMS: The Judicial Council OPPOSES transfer of consumer claims to the DISTRICT COURT.
These involve Equity and could
involve class actions.
Some involve claims for money damages.

d.

ZONING APPEALS: The Judicial Council OPPOSES the transfer of
zoning appeals for hearing in the District Court but suggests a more
positive approach to reduce trial time.
e.

TERRITORIAL LINES: The Judicial Council APPROVES in principle
f.
enabling legislation which would allow the chief justice to re-draw
territorial lines of divisions or districts if the General Court
approves of this idea and if it is done in a manner consistent with
the Constitution.
REGIONAL ADMINISTRATORS: The Judicial Council APPROVES of regional
administrators for the District Courts, as necessary.

g.

CERTIFICATION OF DISTRICT COURT JUDGES: The Judicial Council urges
the early termination of the temporary assignment of District Court
judges to the Superior Court.

h.

TRIAL DE NOVO - CRIMINAL: The Judicial Council OPPOSES the abolition
i.
of trial de novo in the Superior Court in those criminal cases (8%
The Judicial
of the whole) which are first tried in District Court.
Council recommends the defendant be given a choice in the first instance to have a trial before a jury of six or a bench trial and a
de novo appeal to the Superior Court.
j.

CASE FLOW MANAGEMENT:

The Judicial Council endorses current efforts

to install and maintain a workable case flow management system but
believes that additional judicial manpower is necessary to make it work.

NOTES
Judge Feloney, a member of the Select Committee, dissents from positions
in the Judicial Council Report which differ from the recommendations of
Paul Smith, also a member of the Select Committee,
the Select Committee.
refused to sign the report of that committee and adopts the views of the
Judicial Council. Chief Justice Lewiton endorses the increase in the
remand amount to $10,000; the trial of de novo appeals before a jury of
six in the District Courts/ concurrent jurisdiction in the District Courts
of consumer claims for money damages.

Conclusion of Report Summary

"

SPECIAL REPORT OF THE JUDICIAL COUNCIL
OF MASSACHUSETTS
"THE TIME HAS COME TO ACT""

I.

Report on the State of the
Massachusetts Courts",
December, 1976*

INTRODUCTION o

The report of the "Governor's Select Committee on Judicial
Needs" published in December, 1976, contains a faithful restatement
of the broad principles found in a plethora of excellent reports and

studies some of which were made as long ago as 1919 and others as

recently as July 26, 1976.

Among the important documents of more

recent date which provide the foundation for the report of the

Select Committee are:

—

(a)

Standards Relating to
American Bar Association
Court Organization " (1974), on Court Unification:

(b)

American Bar Association
in Trial Court " (1973);

(c)

Standards Relating to
American Bar Association
Trial Courts "
(July, 1976) on Judicial Administration and Procedure.

—

Case Flow Management

—

The American Bar Association "Standards" demonstrably form the

basis for the Select Committee Report, at least from the point of

view of philosophy.

They have as their place of origin the

"Vanderbilt-Parker" guidelines of judicial administration adopted

by the American Bar Association in 1938, which were later published
in New Jersey

— Chief

Justice Vanderbilt's

"

Minim\im Standards of

The more recent ABA Standards

Judicial Administration " (1949).

were presented between 1973 and the summer of 1976 in an effort
to reformulate the Vanderbilt proposals in the light of present

conditions and problems,
*From page 71 of the Report
1

"

^

No State has completely adopted these Standards or their

predecessors;

some states have accomplished substantial improve-

ments in their judicial systems.

All states must decide their

priorities both from the point of view of public service and from
the point of view of the realistic application of the tax revenues

on which there are such strong and diverse demands.

clearly in the experimental stage.

We are

Judicial administration is

a

most inexact science.
More specific prior recommendations applicable only to

Massachusetts are mentioned in the report of the Select Committee.
Among these are:
(a)

"

Massachusetts Courts, Summary and Recommendations "
an LEAA and Creator Boston Community Foundation
funded study by the Boston office of the National
Center for State Courts, which has made several
LEAA funded studies of the Massachusetts judicial
system. (1976)

(b)
"

Final Report of the American Judicature Society on
Financing Massachusetts Courts "
(January 15, 1974)

Many other previous Massachusetts court studies are noted
in the report of the Select Committee.

The conclusion we reach is that the occasion

of the filing

of the report of the Select Committee is indeed one on which it can
be said to the Governor and to the General Court that "The Time

Has Come To Act

.

We envision that most of the action will necessarily have to

come from the General Court.

We hope that the action will be

based on the true long term needs of the judicial branch of the

government of the Commonwealth of Massachusetts.
impractical or unwise measures can be avoided.

We hope that
We are compelled,

on the basis of our collective long experience with the judicial

system of the Commonwealth, to reach a different conclusion in
2

regard to some of the proposals of the American Bar Association

"Standards" as they apply to this Commonwealth.

To the extent

that these same ABA "Standards" clearly form the basis for some
of the recommendations of the Select Committee, we necessarily

must advise the Governor and the General Court that we see no
real solution in those particular Select Committee recommendations.

We are most gratified, however, to see that the Select

Committee has recommended most of the "reform" package that we
have espoused during the past generation and particularly during
the past decade.

We reaffirm our previous position on such matters

in this special report of the Judicial Council.

There is little, apart from details, in the recommendations
of the Select Committee which is new.

They do serve well to

crystallize the thinking of many decades.

Because certain re-

commendations have been made previously, and were not accepted
by the General Court, it does not necessarily follow that efforts

will be unavailing now.

The General Court is the only body under

the Constitution of Massachusetts which makes the decisions as
to what kind of judicial system our Commonwealth will have.

Most of the principles and philosophy underlying all of the
execellent studies of judicial administration are not in controversy.

All persons of intelligence support in principle those

programs which guarantee the speedy delivery of justice to the
consumer as fairly and impartially as the lot of man will admit.
The achievement of this goal is the purpose of the various

Note:

Judge Feloney dissents from those positions

contained in this special report which differ from the recommendations contained in the Report of the Select Committee on Judicial

Needs, of which Committee he was a member.
3

individuals, committees and agencies, including the Judicial Council,

which have occupied the field.
However, even if we were to adopt and implement the mosaic of
the programs thus far presented, there could be absolutely no guarantee to the consumer of justice, or to the Massachusetts taxpayer,

that speedy delivery of justice would be accomplished.

This is also

the unfortunate weakness in some of the recommendations of the

Select Committee and we must make decisions with that in mind.
The Judicial Council is concerned with the preservation of an

independent judiciary at all levels.

Independence does not mean

lack of professional responsibility and, as in the case of every

workman from the lowest calling to the most elevated station, we
expect a good day's work for a good day's pay.

The costs of "reform",

both direct and indirect, are of great concern to the Judicial

Council, and are of equal concern to the Governor and the General
If "The Time Has Come To Act",

Court.

as the Select Committee

says, the time has also come for the Commonwealth to make a hard

decision in the matter of more adequate financing of the judicial
The homely philosophy of Calvin Coolidge

system.

wear it out, make it do"

— is

— "Fix

a pleasant bit of lost

it up,

Americana that

will not solve the obvious ailments of an over-burdened judicial

department.

The mere juggling of the present inadequate personnel

force and court facilities will inevitably result in a new form
of inadequacy and we cannot endorse this kind of "solution".
II

.

BEWARE BRINKSMANSHIP

Massachusetts and its cities and towns (Boston in particular)
stand on the "brink of disaster" not only with respect to the

4

administration of justice, as the Select Committee says, but also
in regard to public education, special education, housing, welfare

costs, the care of elderly persons, medical care, care of the

mentally ill, the care and protection of children, the reshaping of
young lives headed for destruction, public safety and many other
areas.

The Governor and the General Court know that funds allocated

for one important governmental function may have to be diverted from

another or that the citizens of the Commonwealth, or a business

entity which provides employment, must pay increased taxes in order
to better support an activity of the government which has previously

been somewhat neglected.
Our comments and observations which follow are made with a

realistic approach and with the idea that a judicial system which
has been in existence since 1620, and is recognized as the finest
in the United States in the quality of its justice, should not be

needlessly subjected to any sudden or drastic changes or experiments.

Necessary reforms must be introduced gradually as has been done in
our District Courts under the administration of the late Chief Justice
Flaschner, and as seen in the recent elimination of special justices

by the General Court and in many other areas.
In the matter of the number of judges which is necessary

for the proper administration of justice in this Commonwealth, we
do recommend drastic action forthwith.
in simple surroundings

,

Justice can be dispensed

or even in courthouses which have been

officially labeled as "fire-traps" but justice cannot be dispensed
without judges and this is what the present "brink of disaster" is
all about.

5

Ill
1.

COURT ORGANIZATION AND FINANCING

.

Assumption of Financial Support by the Commonwealth
In the 19th Report of the Executive Secretary of the Supreme

Judicial Court,

the allocation of expense for the judicial

(p. 6)

system is as follows:
I.

II.

III.

Federal Share

3.1 Million

3%

State Share

18.6 Million

19%

County Share

77.3 Million

78%

99.0 Million

100%

Total

About 18 Million was received by the judicial system during
this fiscal year making the net cost of operating the courts about
81 Million.

Of the County share, Suffolk County pays about 21 Million and

Middlesex County pays about 17 Million.

These two counties pay

a

total of 38.4 Million or almost half of the entire County share.

The city of Boston and other communities should not be required to

continue to pay such
system.

a

large share of the expense of the judicial

The state must assume this burden.

Under the existing system the real estate taxpayer
for example,

in Boston,

underwrites far more of the cost for the judicial system

than is justified by the benefits available to him.

As in many

other cases, the services of the Suffolk County courts are utilized
by the metropolitan area in which the largest segment of the

Massachusetts population lives.

It is thus appropriate for this

population segment, and in fact the Commonwealth as a whole, to pay
these costs.

The elimination of special justices, and the consequent increase
of full time District Court judges, will increase the cost to

counties and local taxpayers.

6

"

The Select Committee has recommended a single budget.

The

Judicial Council recommended this previously.
It has been pointed out that there are 417 separate budgets in

the Judicial Branch.

While we may all talk of converting this

labyrinthine maze of budgets into "A single budget for all personnel
and activities of the judicial system", we must be realistic.

Each

unit of whatever system we may have, now or ever, must needs develop
if not its own budget,

at

least its own budget estimate.

We could

at least reduce the number of budgets to a number smaller than 417

and we must, in the view of the Judicial Council, employ a procedure

wherein each member of a judicial sub-system channels its budget to
the administrative office of the chief justice of that sub-system.

Each division of the proposed District Court of Massachusetts would
thus forward its budget request to the office of the Chief Justice of
In like manner the budgets of the Superior Court

that new court.

and the Probate Courts would be channeled to the administrative

office of those courts and to their chief justices.

The procedure

would be used by all the other courts all to the end that in the
office of the Executive Secretary of the Supreme Judicial Court the
annual budget for the entire judicial system would be assembled for
review by the Supreme Judicial Court and its chief justice, and for
final presentation to the General Court, and the House and Senate

Committees on Ways and Means.
Budget Allocations and Decisions
The 1974 Report on

"

Financing the Massachusetts Courts " by

the American Judicature Society states:
"As a co-equal branch of government, the judiciary should be free to manage its own affairs.
Although the power to determine how much money
the court system can spend is vested properly
in the legislative branch, once that determination has been made, the courts themselves should
be free to determine how the money should be
spent
.

8

Our Constitution requires that the Commonwealth, and not its

political subdivisions, be responsible for the administration of
Little attention has been paid

justice throughout Massachusetts.

to this constitutional principle in the 20th century.

While it is now true that the local real estate taxpayer
assessed, through the county, 78% of the cost of justice,

is

(and that

assessment is by no means appropriately imposed) this is, as we have

previously said, the result of

"historical accident."

a

The General Court cannot carry out its constitutional mandate
to erect and "constitute judicatories" unless it also gives the courts

the means to live independently of county budgets and federal grants.
2.

Responsibility for the Judicial Budget
Need for
In our 50th Report

(p.

a

Unified Budget

49)

we said that there should be a single

budget for the judicial system.

We mentioned the report of the

American Judicature Society in 1974

"

Financing Massachusetts Courts "

in which it was said:

"The legislature should have the ultimate power
to determine the total amount of money to be
made available to the courts. However, once
that determination is made, courts must be free
to determine how that money is to be spent."

The American Judicature Society Report was directed toward
the ideal that:

"all the courts within a state should be funded
from a single source to assure the most effective
and uniform management and administration of the
entire system."

The existing evils found by the American Judicature Society
are these:
1.
2.
3.
4.

Disparity in equipment, quarters, and personnel.
Necessity to resort to the "politics of the system" to
get a more advantageous appropriation for the court.
"Rich" courts and "poor" courts.
Non-Uniform procedures and standards.
9

Following this philosophy it becomes apparent that the best
promise for the unified budget (and gradual state assumption of
court costs)

is to have the chief justice of each of the courts

involved in the decision making process on the budget.
It would not serve the needs of the Commonwealth to divert

the necessary funds from, one of the judicial sub-systems so that
the budget of another sub-system was enhanced.

These sub-systems

must be kept in balance because of the jurisdictional nature of the
Trial Courts of the Commonwealth.

The interrelation of these systems

must be recognized in the budget making process.

There will also be

budgetary questions in the operation of the two Appellate Courts
but in view of the nature of these two courts, the impact of their

budget should not be a major financial consideration.

From all this emerges the role of the Executive Secretary or
chief court administrator, and the justification for his staff

support in the area of financing the courts.
that the General Court and the

It becomes apparent

taxpayers expect efficiency and

strict application to business by the judicial system.

It is the

Executive Secretary's office which will work with the chief justices
of the sub-systems to best allocate the expected appropriation by
the General Court for the judicial department.
3.

Enlarging the Staff and Mission of the Executive Secretary of
the Supreme Judicial Court.
The Executive Secretary of the Supreme Judicial Court has been

given certain specific duties by the General Court under Chapter 211
Sec. 3G:

Executive secretary; duties. The executive
secretary, subject to the direction and supervision of the justices of the supreme judicial
court, shall perform the following functions
and shall make reports and recommendations to
the justices of the supreme judicial court relative thereto:
§3C.

10

.

.

(a)
Examination of the administrative
methods, systems and activities, relating to
their offices or employment, of the judges,
clerks, registers, recorders, stenographic
reporters, and employees of all courts of
the commonwealth and the offices connected
therewith

Examination of the state of the
(b)
dockets of the courts, securing information
as to their needs for assistance, if any,
and preparation of statistical data and
reports of the business of the courts.
Examination of the arrangements
(c)
for accommodations for the use of the courts
and the clerks, registers and recorders
thereof, and the examination of the arrangements for the purchase, exchange, transfer
and distribution of equipment and supplies
therefor

Investigation and collection of
(d)
statistical data relating to the expenditures
of public moneys, state, county and municipal
for the operation and maintenance of the courts
and the offices connected therewith.
(e)
Examination, from time to time, of
the operation of the courts and investigation
of complaints with respect thereto.
(f)
Attendance to such matters necessary
to carry out the provisions of this section
and sections three D, three E and three F as
may be assigned by the justices of the Supreme
Judicial Court. Added St. 1956, c. 707, §2.

In addition to these duties the Executive Secretary has the

following role:
(1)

To collect information and statistical data
bearing on the judicial system and to make
an annual report together with his recommendations
.

(2)

To act as secretary of the Judicial Conference.

Expansion of the Role
Assuming that the office of the Executive Secretary could be

properly financed and have the staff which is necessary to operate
the administrative office of the judicial system, we recommend that

this office be responsible

for the following.

11

In some instances.

.

.

some of these functions are being attempted at this time:
1.

Maintenance of management standards and procedures for
the personnel of the judicial system including recruitment, training, periodic review, promotion, transfer,
professional education and discipline. This function
would not apply to judicial officers.

2.

Preparation of a budget for the judicial system after
consultation with the chief justices of the sub-systems,
and under the supervision of the chief justice of the
Supreme Judicial Court.

3.

Maintenance of audit procedures for the finance of the
judicial system.

4.

Maintenance of computerized reporting of statistics and
case management, and other system data.

5.

Management of a system wide continuing education effort
for all personnel of the system including judges.

6.

Responsibility for the publication of uniform standards
for statistical reporting.

7.

Responsibility for the publication of a system wide series
of regular bulletins on the needs and progress of the
administration of the judicial system.

8.

Strengthening of the community relations office of the
judicial system; establishing further relations with the
executive and legislative branches and with the public.

9.

Responsibility for advising the various levels of government, state, county and local as to the needs and requirements of plant and facilities proposed for the use of the
courts; and the authority to withhold approval of new
construction unless there was adequate compliance with the
known needs, present and planned, of the system.

10.

Responsibility for efficient system wide purchasing and
pr inting

11.

Responsibility for acquisition and management of federal
grants

12.

Executive authority over the Administrator's Office.

13.

Responsibility for correlation of efforts of the judicial
system and its branches in the field of new legislation.

14.

System wide planning, programming and research.

15.

Responsibility for attendance at conferences and meetings
in other jurisdictions, and for the exploration of ways
and means for the better and more economic operation of
the judicial system of the Commonwealth.

12

other programs and activities of the Executive Secretary were

described in our 51st Report for 1975 in which we said:
On review of the activities of the Executive
Secretary, it appears that the office is in need
of dramatic change. The need for an Executive
Secretary or Administrator is obvious. As presently constituted, the office is understaffed
and underequipped.
It is possible that the
Executive Secretary's office has overextended the
few resources it has.
.

Despite the progress, the Executive Secretary

is still not yet an efficient administrative arm

Thirty-six other
of the Supreme Judicial Court.
jurisdictions have executive secretaries who have
larger staffs than in Massachusetts. New Jersey
has a staff of 89 and Connecticut has 40.
Massachusetts ranks fifth in New England in state
court administration.
The General Court must support the activities of this office
and it will well serve the Commonwealth if the office is expanded

and enlarged both in scope and personnel.

Unification, and even

the many reforms urged by us and by others which are short of that,

will mean little or nothing unless there is a strengthening of the

administrative arm of the judicial system.
It should be apparent that we think that the Executive Secretary

should lead the way for the state-wide staff of the judicial system.
The administrators in the various courts will follow this lead

and the result will be a far more cohesive effort than has been
seen in the past.

Provincialism in the judicial system of the

Commonwealth is no longer acceptable but lest we be misunderstood,
we think there must always be an opportunity for input by the

various local constituencies of the judicial system.

13

4.

Judicial Manpower
It is conceded by the Select Committee in its report at page 14

that:

"Court Unification does not wipe out delay or
backlogs.
It is designed to provide a framework within which judges can attack those problems without the impediments imposed by such
fragmentation as presently characterizes the
Massachusetts courts."

The extent of the "fragmentation" now existing is
some controversy.

a

matter of

The proposal for unification with specialized

divisions of the court does not necessarily eliminate "fragmentation".
The concept of fragmentation as treated in the report of the Select

Committee can be said to mean the diversity of the work-load of the
various judges and courts.

Unification does not necessarily mean

that problems are solved by some sort of judicial "musical chairs".

The real promise of unification, given adequate financing, is better

overall

administration of the judicial system.
The Number of Judges

The number of authorized judgeships as of February 9, 1976 is as
follows:

Court
Superior ^
Land Court
Housing Court
Probate Court
District Court
Boston Municipal Ct.
Juvenile Court
•

jyn
46

X.

3
3

27

165
9
5

258

The Superior Court Judges

(67

in 1976)

Although there are 46 Superior Court judges listed. Chapter
303 of the Acts of 1976 permitted the assignment of up to twenty-

five

(25)

District Court judges to sit in the Superior Court and

act with the full power of a judge of the Superior Court.

Under

this authority about twenty-one District Court judges did temporarily

14
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join the Superior Court making the strength of the Superior Court
66 or 67 in 1976 and 1977.

If fully utilized,

the Superior Court

would expand to 71 (46 regular and 25 district) under this emergency

legislation

While it is too soon to have statistics which relate the effect
of this additional number of judges on the work of the Superior Court,
it is quite obvious that more cases are moving through the pipeline
in the Superior Court

.

There has, however, been an adverse effect on

the District Courts from which these judges came and they should

return there as soon as permanent replacements for them are appointed
to increase the number of Superior Court judges from 46 to 76.

This is our recommendation.
The District Court Judges
1976 saw the beginning of the end of part time judge-part time

lawyer.

Everyone interested in the Massachusetts judicial system

must keep in mind that within three or four years, we very well can
see the time when the number of District Court judges drop from the

present 165 to the number of 125.
and practice law.

this period.

Some special justices will resign

Other justices will retire, resign or die during

By section 11 of Chapter 862 of the Acts of 1975, no

vacancy in the office of special justice of

a

District Court occurring

after February 1, 1976 can be filled by the governor.

We cannot at this time determine how many judges will be serving
in the District Courts by July 1,

1979 when each special justice

must finally decide whether to remain.

We do know that the experi-

ment with up to 25 justices from the District Court must come to
an end as soon as possible; and we also know that even with a consoli-

dated DISTRICT COURT OF MASSACHUSETTS which we have recommended,
there is

a

limit below which the number of judges must not be

15

allowed to go.
If the consolidated District Court truly enables fewer judges

to handle the business of the court system, and we hope this is the

result, the need for additional judges still remains in the Superior

Court.

There is little real difference in salary cost as between the

two courts, and it would be foolhardy to rest any decision on the

saving between the salary of a District Court judge and that of

Superior Court judge.

16
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:

IV.
1.

UNIFICATION OF THE TRIAL COURT

Philosophy of Unification
The theory underlying the recent recommendations for

"Unification" of Massachusetts courts is that such "Unification"
will
(1)

"avoid the expense of wasted time in
debating jurisdictional questions".

(2)

"provide far more flexibility and
efficiency in the use of resources"
such as judges, courtrooms, clerks,
and support personnel, and

(3)

"provide trained management that is
constantly responsible for the smooth
and effective flow of cases."!

Jurisdictional Questions
It is the opinion of the Judicial Council that a single trial

court of the Commonwealth cannot appropriately handle all the business
of the judicial system.

There are now three jurisdictional divisions

of the judicial business in Massachusetts:
I.

II.

III.

The immense volume of civil and criminal
business which does not involve complicated
questions of fact or law, and in which the
criminal offense is of a less serious nature,
and the civil case is one in which the claim,
measured in money, is not truly large.
The civil and criminal cases, including appeals
for trials de novo in which complicated questions
of fact or law are involved, in which Equity
principles are involved, and in which criminal
offenses are of a serious nature, and the civil
case is one where the claim, measured in money,
is significant.
The cases which require a specialized tribunal as
exemplified by the Probate Courts, the Urban Housing
Courts, and the Land Court.

iFrom an interview with Archibald Cox conducted by Charles E.
Porter, Jr. of the Suffolk Advocate Suffolk University Law School,
Journal Vol 7, No. 2, p. 13.
,
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We recognize that it is not always possible to shepherd
each inidivual case to its proper jurisdiction.

The constitutional

right of every citizen to a jury trial (one which we would not
jeopardize) and the observable behavior patterns of litigants and

lawyers do not always make judicial administration a bed of roses.
We do not intend to destroy a workable system in favor of one which

promises nothing better simply because there are occasional difficulties in the present system.

We believe that the present system

does not work because there are insufficient shepherds to control
the large flock.
It is said that in a business

,

when the orders start to exceed

the capacity of the factory, you merely stop taking orders until
the capacity to fill them returns.

The alternative is to enlarge

the factory or to hire more people to do the work.

Unfortunately, in a judicial system, we cannot turn down the
"orders".

The consumers of justice are often unwilling participants,

who have no incentive to see the system work, and there are
others who wish to see the system work but only to their particular
benefit.

Few of the participants are really objective.

Conflicts over jurisdiction are rare and might be handled

without the proposed unification plan.

FLEXIBILITY AND EFFICIENCY
The Judicial Council presented the pros and cons of the

"flexibility and efficiency" feature of unification to the General
Court more than forty years ago.

18
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As was the case with the Select Conimittee in 1976, the claim

was made earlier that "a uniform court is more flexible; that
a case could be at once sent to the division best adapted to handle
it,

and that judges can be moved to meet the changing load of

business."

These words constitute the first principal recommenda-

tion of the Select Committee at page 4, paragraph 1 of its 1976

report

We said that there was no reason why there could not be a
wide extension of the right to transfer cases from one court to
another, nor was there any reason why the transfer of judges could

We said further in 1935:

not be made from one court to another.

"Increased jurisdiction in certain courts and the
power in some administrative head to transfer judges
would effect all that is claimed for a unified court.
But neither a unified court nor the power to transfer
cases and judges under our present system will amount
to much unless there is lodged somewhere a central
administrative control."

We previously said, and we repeat it now that "at least one
of our courts is and must remain a specialized court and will

not fit into any scheme of unification.

"

A large part of the

work of the Land Court is registration of titles; this is a
proceeding in rem.

The determination of controversies between

parties is purely collateral.

The Land Court can (and does) sit

most anywhere from one end of the State to the other.

It has a

separate mission from our other courts.

We urged a plan which has now had its successful culmination
in the appointment of a chief justice and staff of capable

administrators for the District Courts and another for the Probate
Courts.

As we then indicated, this plan called for the creation

of a board of managers (chief justices) who would represent all

19
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of the courts of the Commonwealth and who would be responsible
for the effective

executive management of the judicial system.

We suggested that:
"the Supreme Judicial Court would then be in a position
to establish conferences with the responsible heads of
the other courts and bring about the centralized control
which is the real objective of the unified court idea. "
It is tempting to pursue the bright butterfly of "Unification"

particularly when there is also a promise of "flexibility and
efficiency" in the use of the resources of the judicial system,
and an enhancement of the "effective flow of cases".

How Much Justice Can We Afford?
One of the attractions of "unification" is that it is said
that it will stretch the taxpayer's dollar.

Since the members

of the Judicial Council are interested in the burden imposed on
the taxpayers,

this possibility is one which we did not overlook.

In 1921, a period of no great prosperity, the Judicature

Commission said:
"The Commission believes that there are various
ways in which the substantial part of the existing
judicial structure can be gradually adjusted
without very radical changes to the growing demands
of the work required of it.
With the increasing number of problems to be
dealt with, the economy in the sense of e'xpense
which is possible to-day is, of course, relative.
The total expense of the judicial system is
apt to increase naturally and unavoidably as the
community grows, and the main inquiry in this
respect must be as to the best arrang-sment by
which the State and public can get the maximum
service and results from the inevitable expense.
In 1977 there is even more reason to prospect for the

best arrangement by which the public can get maximum service

and results.

This is particularly significant where the expense
20
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of the judicial system between 1965 and 1975 has risen 268%, from
27 million dollars to 99 million dollars per year.

Why Does Justice Cost So Much??
In our 49th Report in 1973, we noted that important social

legislation has been enacted by the General Court in the last
decade which coupled with decisions from federal and state

Appellate Courts, and increasing public participation in government, in many areas, has cast a great additional case load on

the judicial system not only in Massachusetts but in every

jurisdiction.

National magazines and other media are now beginning

to ask "Is There Too Much Justice"?

What are some of the examples of

recent reforms which affect

the courts and their flexibility and efficiency?:
1.

The so-called criminal law explosion:

Not only has our nation become involved in the violent
way of life, but the accused is entitled to legal protection
which was unknown a few short years ago. We do not criticize
this reform, but merely note that it slows the disposition
of cases and requires the Commonwealth to pay the enormous
cost that such reforms engender.
In the year ending June 30,
1975, the Massachusetts Defenders Committee represented
22,503 defendants in the District Courts and 5,427 defendants
in the Superior Court all at the expense of the taxpayer
to the tune of $3,101,931, most of which came from local
property taxes
,

2.

The consumer law explosion:

At every level of government there have been measures
adopted for the protection of the consumer. Such measures
are ultimately enforceable in judicial proceedings in the
District and Superior Courts.
In a large number of instances
these proceedings involve the time of a judge. They include
hearings before a real estate or trustee attachment or
wage attachment can be made: a hearing before repossession
of motor vehicles or consumer goods; a court hearing
before any tenant can be evicted: a court trial if the landlord fails to supply agreed services: and hearings in case
shoddy merchandise is sold or where services were paid for
In this area
and proved not adequate, or as represented.
are all sorts of malpractice claims and cases of a like nature.
21
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3.

New Remedies for Old Wrongs:

The General Court and the Congress have enacted remedial
legislation for the amelioration of public and private
injustices where no such remedies existed before.
Included
under this heading are judicial proceedings to protect the
right of privacy, the civil rights of the individual, the
rights of organized labor in the public sector, the right
to information, and a host of other hard won reform measures.
All of these rights are useless unless there is a judge who
can make the decision that they be enforced. Such judicial
activity requires much time and expense to the taxpayer.
4.

Environmental Concern and Citizen Participation:

The General Court has wisely decided that a citizen has
the right, in fact a constitutional right, to protect the
environment by joining with others at the administrative
and judicial level for a direct attack on those who allegedly
were causing damage to the environment.

Coupled with this specific environmental legislation is
growing inclination on the part of private citizens to
bring actions against administrative officers and agencies.
Granted that these reforms are excellent, the result is an
increasing demand on judicial time and resources. Class
actions fall into this group.
a

5.

General Considerations:

We hesitate to issue a catalogue of instances where the desirable reforms of the General Court, many of which were the
result of massive citizen participation in government, have
affected the cost and the speed of justice.
It is a simple
fact that if a District Court judge is now required to conduct protracted probable cause hearings; hearings relative
to children in need of services; hearings in relation to
committments to mental institutions; bail hearings; and
juvenile cases, such judicial business tends to slow down
the disposition or hearing of general civil and criminal
business
We can not permit this occasion to pass without bringing
to public attention the fact that Massachusetts can not have
these desirable reform measures enforced without, in the
last instance, a judicial proceeding.
As is the case in the noble efforts to provide special
education for those children who need it, we are finding
that the demand for the new protections reforms and
services is outstripping the ability of the Commonwealth
,

,

to pay.

None of the proposals of the Select Committee deals with
this economic factor. Not only must this be faced head on, it
22

must be one of the cornerstones of any program for the judicial
department. The public cannot and will not have these services "promptly and without delay" unless the finances are
provided by the General Court.

Unification Of The English Courts
As we pointed out in our 50th Report in 1974, court unification, as has been proposed to the General Court beginning in 1973,

and more recently in the report of the Select Committee, has been

advocated at least since the English Judicature Commission of 1869.
Since much of our judicial system has its roots in England,
it is appropriate to see if "unification" has provided a solution

there.

Between 1966 and 1969, the Beeching Commission (Royal

Commission on Assizes and Quarter Sessions) examined the criminal
courts of Great Britian.
A single Crown Court was established to take over criminal

business.

Civil business was diverted to the High Court.

Each

of these courts was authorized by the Courts Act of 1971 to sit
at such places as the Lord Chancellor may determine.

The new structure of English justice includes:

MAGISTRATES COURTS: These have jurisdiction of 98% of
all criminal proceedings and some petty civil, matrimonial and administrative matters.
COUNTY COURTS: These hear 90% of all civil proceedings
including uncontested divorce cases.
These two courts have the jurisdiction of the present
and proposed District Court of Massachusetts, except
for divorce cases.
THE CROWN COURT, created in 1971, has unlimited criminal
jurisdiction, and hears criminal appeals from the
Magistrates Courts.

23

THE HIGH COURT OF JUSTICE consists of the Queen's Bench
Division (Civil Jurisdiction) the Chancery Division^
(Equity and some Probate) and the Family Division
(Probate jurisdiction such as that of the Massachusetts
Probate Courts, other than uncontested divorce).

These two courts have the jurisdiction of the present
Massachusetts Superior Court and the Massachusetts
Probate Courts.
It is of special notice that in Great
Britain, the single HIGH COURT OF JUSTICE is divided
into three specialized divisions.
Of great interest to us in Massachusetts is the fact
that in Great Britain the first tier of judges sitting
in the HIGH COURT, along with other chief justices, hold
their office during good behavior while the judges of
the second tier, including all those below, can be
removed by the Lord Chancellor for inability (incapacity)
or misbehavior.

We cite the English system here merely to demonstrate that total
"unification" is certainly not the solution at the fountainhead
of the Massachusetts judicial system and that, significantly, it

clearly appears that a division of labor in the judicial system
is not only appropriate but the route which was taken in the
refoirm of a judicial system far more ancient than our own.

Our present courts have developed since the time of the

revolution.
2.

We think it important to discuss their mission.

The Probate Court and Its Mission.

The Report of the Select Committee as to the unification
of the Probate Courts and the Superior Court does not adequately

tell the story of the work of the Probate Courts,
As the Select Committee Report is based on inadequate data,
it reaches the wrong conclusion on the performance of the Probate

Courts and on the necessity of their continuing role as specialized
courts.

The initial premise of the Select Committee, implicit

and explicit, that Probate Court Judges have an excess of judicial
24

time on their hands is simply not so.

pages 27 to

31

tells a fuller story.

The statistical data on

The statistics for the

Probate Courts for fiscal 1976 show over 20,750 divorce judgments;

over 1,900 separate support judgments: over 2,200 divorce modifications; over 10,000 contested motions; plus hundreds of miscellan-

eous probate matters.

While not all of the above cases were

contested, there are hundreds of cases which took hours, days and

weeks to try before a judge without a jury and, more often, without

There are facts which do not show

the aid of court stenographers.

up in statistics.
The figures set out on page 41 of the Select Committee

Report are not particularly relevant to cases handled by the
Courts; and are not sufficiently indicative of the caseload of
the Probate Courts, even in 1973.

More recent figures (table

1)

give a much clearer picture of the judicial work being performed
in the Probate Courts,

These figures demonstrate that the Probate

Courts are busy and productive; and that there is not the reservior
of time available in the Probate Courts which the Select Committee

Report assumes.

The continuity of local community relationships

is very important in serving the specific needs of our communities

by the Probate Courts,

This is especially true of the one- judge

Probate Courts of Barnstable, Hampshire, Franklin and Bershire
counties.
The Select Committee Report proposes unifying the Probate
and other specialized courts into the Superior Court and states
that there should be an option to create or abolish specialized

divisions.

This is merely a cosmetic change.

If we fail to

recognize specialized areas of the law, the Massachusetts public
will suffer because they may have judges presiding over their cases
25

with a lesser degree of expertise in these specialized areas than
the lawyers who practice before them.

If we do recognize these

specialized areas of law, why not retain the specialized courts
that have served the public of Massachusetts so well in the past?

26

TABLE

1

THE BUSINESS OF THE PROBATE COURTS
The following table represents the total number of contested and uncontested
as well as the percentages of each, heard in each county Probate Court during
year 1976 (July 1, 1975 to June 30, 1976).

County

Total # of
Contested
Matters

Total # of
Uncontested
Matters

Percent of
Contested
Matters

Percent of
Uncontested
Matters

Barnstable

813

2,573

24%

76%

Berkshire

803

2,170

27%

73%

2,402

6,339

27%

73%

22%

78%

Bristol

Dukes

86

Essex

4,473

6,616

40%

60%

421

1,157

27%

73%

3,360

4,985

40%

60%

Hanpshire

263

1,260

17%

83%

Middlesex

6,988

20,252

26%'

74%

Nantucket

41

181

18%

82%

Norfolk

2,441

6,301

Plymouth

2,653

4,759

36%

64%

Suffolk

3,043

13,285

19%

81%

Worcester

2.280

7.248

24%

76%

30,067

77,438

27% average

73% average

Franklin
Hanpden

TOTAL

312.

72%
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TOTALS

MASSACHUSETTS PROBATE COURTS
TOTAL NUMBER OF CASES AWAITING TRIAL AFTER REQUEST
(OCTOBER, 1976)

Barnstable

15

Berkshire.

14

Bristol

440

Dukes

0

Essex......

723

Franklin

300

Hanpden

803

Hanpshire

42

Middlesex

1 ,602

Nantuclcet

0

Norfolk

.378

Plymouth

641

Suffolk

1,050

Worcester

317

Awaiting Trial

30

Total

6,325

miAL DELAY

AFTER RBCJUEST

(OCTOBER, 1976)

County

.

Contested Matters

Uncontested Matters

Barnstable

2

months

li months

Berkshire

1

month

0

Bristol

4

months

1

Dukes

0

Essex

3

Franklin

li months

Hampden

month

0
months

2

months

li months

months

2

months

Hampshire

1

month

1

month

Middlesex

5

months

3

months

Nantucket

0

Norfolk

7

months

1

month

Plymouth

2

months

4

months

Suffolk

2i months

Worcester

5

0

Ih months

months

1

(2.6 months average)

31

month

(1.4 months average)

General Probate Jurisdiction
In addition to the Family Court work which is accomplished by

our Probate Courts we should not fail to mention the many

Probate

matters which require daily attention from the Probate Judges,
Registers, Assistant Registers and clerical employees of the
Registry.

Probate Courts are courts of record, see G. L. Ch. 215, §1,
under §2 of said Ch. 215 they are courts of superior and general

jurisdiction, under §3 of said chapters the Probate Courts have

jurisdiction of the probate of wills, administration, guardians,
conservators, adoptions, changes of names as well as domestic
relations

matters.

Under said Ch. 215

§6,

the Probate Courts

have original and concurrent equity jurisdiction with the Supreme

Judicial and Superior Courts of all cases and matters cognizable
under the general principle of equity jurisprudence except labor

disputes.

Under said Chapter 215, §6, the Probate Courts also

have concurrent jurisdiction with the same courts, mentioned above,
in all cases in which equitable relief is sought relative to

administrations, wills, testamentary or inter vivos trusts,

receiverships of the estates of deceased persons, parol, resulting
or constructive trusts, guardians and conservators, etc.

These probate and equity matters require close and constant

supervision by the judges and supporting personnel of the Probate
Courts.

In fiscal 1976 there were 26,590 accounts filed in our

Probate Courts and 21,314 accounts allowed.

These accounts require

the constant supervision and eventual signature
of a Judge of Probate.

(or

allowance)

Where an objection is entered against an
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account, which occurs frequently, a trial results.

These trials

may take hours, days or weeks for a judge to hear.

To demonstrate

the importance of the matter of probate accounts the Standing Advisory

Committee to the Supreme Judicial Court has recently completed
drafting

a

proposed Rule 72 for the Massachusetts Rules of Civil

Procedure which would have the effect of putting probate accounts
under the general rules rather than under the probate rules because
the proceedings are thought to be equitable in nature, see G. L.
Ch.

206,

rather than purely probate.

The drafting of proposed Rule

72 has dominated the meetings of the Standing Advisory Committee

for over a year and even now there is not complete unanimity of

opinion about the proposed rule, so many and varied are the ramifications of this change in procedure.
The problems concerning conservators and guardians arise daily.
For the single Judge of Probate or the Probate Judge in multi-

judge court who sits in the first, or motion, session one of the most

vexing problems which comes up constantly is the appointment of

guardians and conservators, especially their temporary appointments.
A judge must have his wits about him when he is asked to appoint
a

temporary conservator or guardian.

in the position of the ward,

The judge must then put himself

is he or she really physically or

mentally ill or disabled or is this just an attempt to gain control
of the ward's assets by a scheming relative or friend?

The judge

in these cases must be able to ask many and varied questions of the

lawyers and the proposed fiduciary.

The experience to ask the right

questions is acquired slowly and requires sympathetic, constant
attention by the judges.
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Consider the many and varied human problems involved in adoptions.
How careful the judges must be in reading reports to assure himself
that the adoptee, and his natural and adoptive parents have all been

accorded due process of law so that when the judge signs the adoption
all concerned can believe that the adoption is a legal fait accompli.

The expertise for these strictly probate matters have been

patiently acquired by Probate Judges over the years of their judicial
tenure and, in most cases, as lawyers before their judicial appoint-

ments

.

To demonstrate and dramatize this aspect of a Probate Judge's
life, please see fiscal 1976 statistics, bearing on these items

above, which are attached as Table 5.
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3.

The Land Court and its Mission
In 1898 the General Court enacted for the Commonwealth a

voluntary system of land registration (the Torrens system) and
established the Land Court as
administer it.

a

state wide court of record to

The purpose of the Land Registration Act, now

General Laws, Chapter 185, was to provide a means by which title
to land could be made certain and indefeasible,
in land to registered rights,

to limit rights

and to bind the land and quiet title

to it so that persons owning and dealing with it could safely rely

on the files of the land registry.

The Land Court's judicial

complement has one judge who also has statutory administrative
powers and two Associate Judges.

In addition,

the Court has

sixty-three support personnel ranging from the Recorder

(who is

comparable to the clerk in other courts) to and including its very
important engineering staff.
The Massachusetts land registration system is probably the

most advanced one in the country, perhaps in the world.

Since,

unlike most other registration systems, boundaries are guaranteed,
an engineering department has established procedures which are the

envy of courts and registries of deeds of every other jurisdiction
and are being copied by them everyday.

To enable the registration

system to work properly an administrative procedure is required
which is closely monitored and directed by a judge.
cedure

a

In this pro-

Land Court examiner appointed by the Court, usually on

the recommendation of the petitioner,

first examines the title.

The abstract of title is then read and reviewed by the Court's own
title examiner under the direct supervision of a judge of the

Court.

Efforts in uncontested cases are then made to perfect the
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title by requiring other or further proof.

The plan and the

engineering work are checked by the engineering department at the
Court before a decree issues.

Each step in the process requires

the close and constant supervision and involvement of the judge to

whom the case is assigned.
If the registration petition is contested, a trial is held and
a

detailed decision of fact and law is written by the trial judge.

The immediate availability of any of the three judges to counsel
for conference frequently results in the satisfactory resolution

of issues without trial.

It is apparent that the judges of the

Land Court are kept very busy, apart from the trial of contested
cases.

How this type of jurisdiction and the expertise of those

who administer it can be merged with that of another court, without
impairing or destroying the land registration system itself is

difficult to understand.
The Land Court is an indispensable component of the land

registration system.

To eliminate its strong public independent

identity by merger with the Superior Court or to dilute its exclusive jurisdiction would have a catastrophic and destructive effect
on the land registration system which the Commonwealth has insured

with public funds and be a distinct disservice to the public and
the bar who have relied on, and had confidence in it, for 79 years.

The highly technical and specialized work of the Land Court

does not usually bring within its jurisdiction the type of contro-

versy which attracts widespread media or public interest.

Never-

theless the work of the Land Court is very specialized, often
tedious and difficult judicial work which is frequently more far

reaching in its lasting consequences, both public and private,

37

.

than much of the work of other court units.

The work of the Land

Court has become even more complex in recent years as new forms of
land ownership like the condominium concept have evolved.

The

trial of contested cases in the court often takes days or weeks
to hear and frequently involves multiple parties.

One case currently

before the Court involves more than 40 counsel representing various

parties
Each registry of deeds in the Commonwealth has

a

registry

district of the Land Court, and in the performance of his duties
under Chapter 185 each register of deeds is an assistant recorder
of the Land Court for the respective registry districts.

This

statutory obligation requires constant liaison with the judges of
the Land Court and its supporting technical staff to insure that

the registration system operates efficiently and effectively.

The

various registries are visited periodically by one or more of the
judges to discuss problem cases, and the Land Court at intervals

schedules educational conferences to which registry personnel are
invited.

The Land Court, therefore, must and does devote time and

energy to administer the Torrens system.

This requires specialist

judges and specialist support personnel.
The Report of the Select Committee on Judicial Needs does not

readily manifest any comprehensive understanding of the true measure
of the work of the Land Court.

On page

3

where there are listed all

of the other trial courts in the Commonwealth, the Land Court is

conspicuously omitted.

The Report on page

9

devotes three brief

paragraphs to the Land Court, mentions in passing that its jurisdiction is "exclusive in part" but totally fails to recognize the
Land Court's integral and most important function of administering
38

the Land Registration Act.

On page 16 the Report acknowledges

that the Land Court "is current in its docket" and is "working at

capacity" and that its judges "should not be drawn away to handle
the general trial caseload" of the Superior Court.

It is pertinent

to observe that no member of the Select Committee prior to the issuance

of its report,

to the knowledge of the Land Court, ever visited the

Court and talked with any judges of the Court or any of the Court's
staff, despite an express invitation to do so.

Nor was the Judge

of the Land Court extended an invitation to appear before the Select

Committee, although the judges of the Land Court did offer their
views to the Select Committee in writing.
The Land Court also exercises original exclusive jurisdiction
in many other areas,

notably proceedings for foreclosure of and

redemption from tax titles under Chapter 60 of the General Laws,

proceedings in the nature of writs of entry and certain petitions
to determine the validity and extent of municipal zoning ordinances,

by-laws and regulations.

Through the years the Land Court has been given original concurrent equity jurisdiction with the Superior Court over all matters
involving any interest in land except suits in equity for specific

performance of contracts.

In fact, much of the work involving real

estate previously done by the Superior Court is now performed by
the Land Court.

Thousands of petitions for permission to foreclose

mortgages are brought each year in the Land Court thus reducing the
pressure on the Superior court.

Its jurisdiction has recently been

enlarged by Chapter 808 of the Acts of 1975 under which zoning
appeals may be made to the Land Court.
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The Land Court is not a jury court, but on petition of any

party jury issues are framed for trial in the Superior Court.

This

procedure is seldom utilized, but its availability preserves the
right to trial by jury when invoked.
The most fundamental objective of the Report of the Select

Committee is to strengthen and improve the administration of justice
in the Commonwealth and to make the legal system more readily acces-

sible to those who need it.

tically endorsed.

This objective is, of course, enthusias-

However, the case for merger of the Land Court

into the Superior Court is predicated in substantial part as a

measure which would help to relieve the present serious case congestion in the Superior Court by making available the present three

Land Court judges to assist in the general civil and criminal

caseload of the Superior Court.

Yet the Report on page 41 asserts

that the judges of the Land and Housing Courts are "extremely busy",

they "handle their business with dispatch" and that "nothing should
be done to draw judges away from them or otherwise lessen their

effectiveness."

On one hand the option to have three more judges

available for general Superior Court work is sought, and on the
other hand the Report implicitly admits that to do such would

undoubtedly reduce their effectiveness.
The elimination of the Land Court as an independent, separate

component of our judicial system will not in any appreciable way
help to reduce the present congestion in the Superior Court.

It

will merely transfer the existing caseload of the Land Court to
the Superior Court and thus further encumber the Superior Court

with additional entries.
a

However, the proposed merger will have

devastating effect on the continuation of the land registration

system which has served the public so well for so long.
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It is the

height of imprudence and folly to propose such a drastic change of
a

public institution where there is no demonstrated beneficial

result achievable.
The court congestion in the Superior Court will only be solved
by the appointment of an additional number of Superior Court judges

sufficient to manage the existing and projected caseload.

It will

never be adequately solved by simply transferring in banc judges

with a particular expertise in one highly specialized area of the
law into uncharted waters.
A more practical and modest approach short of total merger

would seemingly better accomplish the objectives of the Report.

Legislation could authorize the Chief Justice of the Supreme

Judicial Court with the approval of the Judge of the Land Court
or the Chief Justice

of another existing court unit to assign

judges to the Superior Court for specified periods of time to

assist in relieving acute congestion in certain counties.

The

Superior Court could exercise its existing statutory power to
transfer more land related cases to the Land Court.

The Land

Court's jurisdiction could be enlarged by giving it additional
law as well as equity jurisdiction over land matters and making it

clear that the court has jurisdiction to award damages in land

related matters.
To add other independent court units and other administrative

duties to the Superior Court in an attempt to alleviate its existing

overwhelming burdens simply defies reason and common sense.
We should not repeat the costly mistake made in the enactment
of comprehensive welfare reform legislation in the 60 's.

This

well intentioned legislation combined good, efficient municipal
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welfare offices with an inefficient state system.

It was designed

to provide better and more economical services through the use of

better planning and more efficient administration in a similar

manner as the present Select Committee proposals do for the courts.
It behooves us to be cautious and careful of comprehensive changes
in any existing system at the very least.

The Report of the Select Committee is very emphatic in its

recommendations that the state assume the funding for all of the cour
The Land Court is wholly in accord with this recommendation.

Except

for the Supreme Judicial Court and the Appeals Court the Land Court
is now the only

wholly funded state court in the Commonwealth.

Its

expenses are entirely funded by the Commonwealth except for a small
amount incurred for stenographic services and charged to the
The great handicap of the

counties where the land is located.

Land Court is its occupancy of a Court House owned by Suffolk

County and rented for the Land Court by the Commonwealth.

This

arrangement does not promote or provide adequate services or
facilities
The Report stresses the undesirability of many separate court

budgets that are now filed and proposes that this should be remedied
by the state's assumption of all court costs.

The Land Court

currently submits its budget to the Governor's budget bureau with
copies to the Chief Justice of the Supreme Judicial Court and the

Executive Secretary.

It would be just as easy to submit the budget

itself to the Chief Justice of the Supreme Judicial Court to enable

him to submit a single budget for all the courts to the Governor
and Legislature.

Transfer of funds as budgeted between courts

should be limited, however.
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The Land Court believes that the existing court system can
be improved immeasurably without the radical legislative changes

recommended by the Select Committee.

Many changes proposed therein

can be made without legislation and should be adopted by the courts

themselves.

This can be done under the leadership of the Chief

Justice of the Supreme Judicial Court working through and with the

Executive Secretary and the chief justices of the various lower
courts
The Land Court offers the following specific suggestions to

strengthen and improve the administration of justice:
1.

Enact legislation allowing the Chief Justice of the Supreme

Judicial Court to assign judges of the Land Court (and other courts
as well)

to sit in courts where judicial manpower is needed.

This

should be done, of course, only after consultation with the Chief

Justice or Judge of the court from which the judge is to be assigned.
2.

Enact legislation to transfer some jurisdiction and

functions from the Superior Court to other less busy courts and

utilize existing legislation to increase the transfer of cases

where there now is concurrent jurisdiction, as for example the
transfer of equity cases involving land from the Superior Court
to the Land Court.
3.

Enact legislation to give the Land Court broader juris-

diction, as for example, over bills for specific performance of
land related contracts and over suits in the environmental field

now in the exclusive domain of the Superior Court; make clear the
Land Court's broad jurisdiction over zoning appeals and give it
power to award damages in land related cases.
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4.

Enact legislation to confirm that the presently exer-

cised administrative authority of the Judge of the Land Court is
his in fact.
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The Housing Court and its Mission
In an opinion on November 15, 1976, Chief Justice Hennessey
4.

of the Supreme Judicial Court defined the mission of the two

Housing Courts at Boston and in Spr ingf ield

in substance,

follows
The Housing Court of the City of

"

Boston was established by statute, G. L.
c. 185A, effective January 1, 1972, so as
to provide a specialized forum to handle

all criminal and civil matters regarding

housing that arise in Boston.

It is a

court of limited jurisdiction, the scope
of which is defined in G. L. c.

185,

§3.

.

.

"The defendants argue that the plaintiff

has enforced the law in a discriminatory

manner and, by failing to maintain order,
has deprived tenants of their right to
safe and secure housing in violation of

State and Federal law (see note

3

supra

)

and that these laws are concerned with
the health,

safety or welfare of tenants.

We believe that such a broad interpretation would be contrary to the legislative

intent to grant only limited jurisdiction
to the Housing Court,

for if we were to

adopt the defendants' position, the power
of that court would extend to every matter

affecting the health, safety or welfare of
tenants in Boston.

In view of our conclu-

sions and reasoning we do not reach the
issue whether it has been shown that this

case arose under

'any other general or

special law, ordinance, rule or regulation.

'

"

itations omitted
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as

.

"An examination of the legislative history

of G. L. c.

185A reveals that the General Court

did not intend to create a court to handle all

problems affecting residents of Boston, but
rather its objective was to establish a
separate, specialized court with expertise
in the area of housing.

Under c. 70 of the

Resolves of 1966, the Legislature directed
that a special commission be formed to
investigate "the laws, codes, and regulations governing matters arising out of or

connected with the relationship between landlords and tenants in the city of Boston, with
a

view to perfecting such laws

.

.

.

and

establishing a court, board or agency
to afford, after prompt hearing, immediate
.

relief to landlord or tenant

.

.

.

."

.

.

The

special commission, in its report to the

Legislature, recommended that

a

special

Housing Court be created to expedite and
improve the disposition of housing cases
and that the court "have jurisdiction over

every facet of landlord-tenant relations

dealing with substandard dwellings."
1968
House Doc. No. 4498." The special commission's report, many provisions of which
were later adopted into law, leaves the

unmistakable impression that the role
envisioned for the Housing Court with
respect to tenants was one of

a

vigilant

enforcer of the law relating to housing

conditions and the physical environment
within the immediate vicinity of tenants'
homes
This theme was later incorporated in
the two proposed bills that were introduced
in 1969-1971 and that were the basis for
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1971 House Bill No.

5873, which, with minor

modifications, became G. L. c. 185A, inserted
by St. 1971, c. 843, §1.
Both House Bills,
1971 House Bills Nos. 956 and 4202
1969 House Bill No.
No.

621,

1160,

(see also

1969 Senate Bill

1970 House Bill No.

4202, and 1970

Senate Bill Nos. 518, 1579), contained the
same preamble, which, although it was sub-

sequently deleted in the final 1971 House
Bill No. 5873, elucidates the intent of the
sponsors of the legislation which created
the Housing Court.

"The preamble read:

'The need for

adequately maintained residential housing
is of grave concern,

and the existing means

of enforcing minimum standards of fitness
for human habitation are unsuited to the

volume and nature of the task.

...

A

specialized, expert and remedial judicial

procedure is urgently needed to stimulate
better housing maintenance and better

relations between property owners and

occupants for the well-being of the public
at large.'

1971 House Bills Nos. 956,

4202.

"General Laws c. 185A, §3, see note

4

designates certain statutes and acts
as within the jurisdiction of the Housing
Although this list cannot be allCourt.
supra

,

inclusive considering the language of §3,
it is indicative of the type of actions that
the Legislature had in mind when establishing
the Housing Court.

We observe that the laws

specified in §3 deal primarily with landlordtenant relations (see G. L. c. 218, §§21-25,
G.

L.

c.

186,

§§14,

18,

47

and G. L. c. 239),

minimum housing standards as defined by the
State Sanitary Code, the State and city building
code, and the fire prevention laws
c.

143, G. L. c.

127F,

148, G.

L.

c.

(see G.

L.

Ill, §§127A-

127H-127L, and St. 1938, c. 479), and

zoning regulations

(see St.

1956, c. 665).

Furthermore, G. L. c. 185A, §16, provides
for the appointment of housing specialists
to aid the judge in the performance of his

duties.

The job qualifications for these

positions provide further insight into the
intended scope of jurisdiction of the Housing
Court.

Housing specialists are required by

§16 to be knowledgeable in the fields of

maintenance, repair and rehabilitation of
housing and in the area of landlord-tenant

problems as they pertain to dwelling units."
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5.

The Superior Court

The integrity of the Superior Court as the great criminal
and civil jury trial court, and the great court of equity must

be preserved.

It is argued that the integrity of this institution

is endangered by proposals which would dilute the quality of

justice which the Superior Court has delivered to the people
since its inception.
The Superior Court recognizes the existing expertise of
justices of the courts of specialized jurisdicLion:

land and housing courts.

tlie

the probate,

The Superior Court opposes the merger

of these courts into the Superior Court.

Such a merger would

impair the effectiveness of the specialized functions rendered

by these courts as well as diluting the effectiveness of the
Superior Court.
The Superior Court recognizes the value of the system of
the District Courts which serve the immediate, local needs of the

people.

The work of these courts is about to be increased drama-

tically and these courts will necessarily demand the return of
the District Court judges now serving in the Superior Court.

The

number of District Court judges now certified to serve in Superior
Court indicates plainly that the workload of the Superior Court
demands additional judges in order for the court to perform its

function effectively.

Patchwork substitution of manpower from other courts is no

permanent solution.

Ideally the Superior Court should be composed

of 120 judges so that there would be one Superior Court judge for

each 50,000 people in the Commonwealth.

Available statistics

establish that there is an immediate need for at least 34 additional Superior Court judges which would result in a total of 80.
49

The certified District Court judges should be allowed to return
to their own courts and permanent replacements be made on the

Superior Court within two years.
To ease the burden of jury trial cases in the Superior Court,
it may be necessary to transfer non-jury cases to other courts for

final disposition.
in moving cases.

The answer is not found in moving judges but
The Superior Court should be authorized to trans-

fer non-jury cases to other courts.

The Superior Court should have its separate budget, but
the diversion of funds from one court to another is unacceptable.

The chief justice of the Superior Court should be given the
power, authority and capability to manage effectively the Superior
Court.
sonnel:

This includes management and control of supporting perstaff, clerks, court officers, reporters and probation

personnel; court room facilities: and the scheduling of court

business and sessions, both civil and criminal.
This statement is the unanimous position of every one of the
46 members of the Superior Court.
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6.

Recommendations of the Judicial Council on Unification.
In our 50th Report for 1974, we said that we did not

believe that "an effort for unification should presently be

mounted to achieve the goal of 'unifying' all the courts." (p. 48)
In our 51st Report for 1975, we said that:

"There is more reason in other jurisdictions to talk
about unification than there is in Massachusetts.
There is no magic in the unification of the district
court, the probate court, the housing court, the land
Unification is imposcourt, and the superior court.
sible without a new method of financing, and it is not
possible witliout a drastic revision of the concept of
county government unless pursuant to proposals such
as Senate 629 of 1976 the entire costs of the courts
There does not
are shifted to the Commonwealth.
seem to be tremendous support for such legislation.
Traditionally, the district court has been community
based and the superior court, although largely state
financed, is still a county institution in the eyes
of the public
.

We also said that the General Court and the average citizen
of the Commonwealth must first become convinced that one single

trial court would be more efficient and result in better administra-

tion of justice than the several courts we now have.
It still remains to be demonstrated, even after the

work of the Select Committee, that a unified Trial Court will
result in the more efficient and better administration of justice.

We are of the opinion that such will not be the case and that
while it is now time to unify the seventy-two separate District
Courts of the Commonwealth into one great DISTRICT COURT OF

MASSACHUSETTS with the several divisions that may be found to
best serve the people in the most efficient and economical manner,
the "unification" plan should, at least for the present,

stop with the District Courts.

We do not oppose the unification of the so called second
tier of courts (Superior, Probate, Land Court and Housing Courts)
in order to enshrine mere historical institutions.

If we

believed that the unification of these courts would better serve
the people of the Commonwealth, we would say so.

We are intrigued by the comment of almost every individual
who has devoted time and energy to the concept of unification.

Universally, it is said "Of course, there will have to be special
ized divisions" in the unified court.

In the American Bar

Association "Standards Relating to Court Organization " (1974) it
is said:

"Where the court of original proceedings is divided
into geographical districts, there should be a
presiding or chief judge for each district. In
addition, within each district of the court of
original proceedings:
(i)
Departments should be established as convenience and efficiency indicate, with corresponding
assignments of judges and auxiliary personnel.
Such departments could include criminal, juvenile,
general civil, short civil causes, decedent's
estates, domestic relations, and the like.

(ii)
Subject to the general supervision of the
presiding judge, an associate presiding judge
should be appointed to administer each specialized
multi- judge department."

The ABA Standard does not cover our specialized Land Court

since not every jurisdiction is as fortunate as Massachusetts
to have had the foresight to have provided such a tribunal.

Nor is there reference to the urban housing courts of this

Commonwealth whose mission is to provide safe, decent, and afford
able housing in the urban areas.

These tribunals aside, the ABA Standard, which is the womb
of the recommendations of the Select Committee, translate into

something which can be realistically applied to the Commonwealth
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Massachusetts, would require the immediate re-subdivision of the

proposed new court into the very same divisions which are now
known as the Superior Court (for general criminal and civil jury
trials)

,

juvenile (which would merely replace existing juvenile,

probably without change of substance), probate (for decedent's
estates and domestic relations)

,

and our two highly specialized

tribunals known as the Land Court and the Housing Court.

Someone must simply point out to the General Court that this

procedure is cosmetic and that the hoped for "flexibility and
efficiency" in the use of judges, clerks, courtrooms, and other

resources is, unfortunately, one more exercise in futility.
Probate judges might be assigned more equity cases for trial,
if they are available.

Opposition to Unification
Elsewhere in this report we have recommended the consolidation
of the 72 separate District Courts into the DISTRICT COURT OF

MASSACHUSETTS.
We do not recommend the unification of the Superior, Probate,
Land, and Housing Courts.

Such a unification, if it means the

abolition of the Probate, Land and Housing Courts is not in the
best interests of the citizens of the Commonwealth.
The interested observer should be aware of the salary

schedules of the judges of the various courts:
Supreme Judicial Court
Appeals Court
Superior Court
Land Court
Housing Court
Probate Court
District Court
Boston Juvenile Court

$40,788
37,771
36,203
36,203
36,203
31,738
30,168
30,778
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The unification of the first tier of the trial courts would

result in a forty four hundred dollar increase for a judge of
the Probate Court.

Assignment of Judges
Under the existing arrangements for the first tier of courts,
it is possible for the chief justices of the various courts to

determine whether or not it is feasible to transfer judges from
time to time to assist the other courts in the despatch of their

business.

We can see no reason why permissive legislation should

not be enacted to

allow

this transfer procedure but the decision

as to assignments would have to be made by the chief justice of

one court system upon request of the chief justice of the court

system where the assistance is needed.

Those most ardent in support of the unification plan suggest
that the judicial system manage its own internal affairs.

Under

the watchful eye of the Supreme Judicial Court and with the

administrative competency now existing and to be developed in
the office of the Executive Secretary, we are of the opinion that

some judicial transfers can be made on an experimental basis but

we are also of the opinion that this is an insufficient and

totally unacceptable solution to the lack of judges in the

Superior Court.

It is very unlikely that the Land Court judges

will see much service in the Superior Court: it is even more

unlikely that the Housing Court judges will be able to do much
Superior Court work.

In the City of Boston such a possibility

does not even exist.

It comes down to a question of how much

neglect can be visited upon the Probate Courts in order to assist
the Superior Court.

The statistics of the Select Committee
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indicate that a judge of Probate in Middlesex County seems to

have a case load of
155 cases a week,

7^163

cases a year which figures out to be

31 a day and 6 cases each

hour during a normal

scheduled work-year.

According to the report of the Executive Secretary of the
Supreme Judicial Court for the fiscal year ending June 30, 1975,
there were a total of 102,333 petitions, libels, accounts, and
civil complaints filed in the various Probate Courts of Massachusetts.
This total means, statistically, that there were 3,372 decrees
and judgments per judge.

We cannot help wondering how it is

thought that the addition of these 102,333 cases to the 15,284

non-jury cases filed in the Superior Court during the same
period is going to make the expanded Superior Court more flexible
and efficient.
The experimental transfer of District Court judges to sit
in the Superior Court has crippled the District Courts;

it would

cripple the Probate Courts to have a similar experiment unless
it was conducted under strict supervision of the chief justices.

We do not stand in the way of experiments.
Use of Facilities
It seems to us that it is possible for the General Court to

enact enabling legislation, if this is needed, so that the Trial

Courts can share facilities that are available.

Among other

things, this is a management and space problem.

If enabling

legislation is enacted, the chief justices and those on various
court staffs will be able to efficiently use the existing

facilities

We have already suggested this measure in our 51st Report
for 1975.

"

V.
1.

CONSOLIDATION OF THE DISTRICT COURTS

New Status of the District Courts

"most of the faults of our district courts can
be traced to two things first, their want
of power and responsibility, and, second, their
isolation from each other.

—

Honorable Henry T. Lummus (1922)
The time has come for the next step to be taken to strengthen
the second tier of Trial Courts in the Commonwealth.

We recommend

that the General Court create THE DISTRICT COURT OF MASSACHUSETTS,
and that each division of that court be called THE DISTRICT COURT
OF MASSACHUSETTS for the DISTRICT OF

.

We are convinced that the office of the Chief Justice of the

District Courts is prepared for this consolidation.
It has been thirteen years since the function of the original

administrative committee was vested in a Chief Justice of the

District Courts.

The present administrative committee acts as a

council of advisors to the Chief Justice.
Not only have the rules of the District Courts been made far

more uniform, but the careful attention paid to the administration
of these courts by past chief justices, a tradition being carried
on by the present chief justice, has paved the way for the consoli-

dation which has been discussed for fifty years.
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Truly this consolidation will be the last measure necessary to
end the isolation of these courts from each other.
It will also make future progress far more of a certainty.
In the consolidation of the District Courts, we do not believe

that the present concept of a presiding justice at a regular judicial

base should be subjected to too much change.
The presiding justice is an important figure in the area in which

he is located.

He is a force both for discipline, for leadership,

and for public morality.

It is necessary that this figure be given

stability as far as this can possibly be done in a consolidated
court.

The presiding justice of each division, while he would be

available for service throughout the system, ought to be regularly

sitting in his "home" court.

"A Note of Caution"

We would like to repeat a note of caution which we sounded in
our 9th Report in 1933:
A note of caution should be sounded as to the
legal aspects of some plans for rearrangement of
our District Court structure which have been suggested.
The Commission on the Suffolk County Courts
of 1911, experienced some difficulty in drafting
an act for the merger of certain existing courts
(See report, House
which was then recommended.
The
Doc. 1638 of 1912, pp. 9-12 and 54-63.)
principal authorities furnishing guidance in the
matter at that time were the cases of Brien v.
Com. 5 Met. 508 and Dearborn v. Ames, 8 Gray, 1,
There is also the precedent in the federal judicial system of the continuation -of the circuit
judges, constituting the Circuit Courts of
Appeal after the circuit courts were abolished
in 1912; and the additional precedent of the
,
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continuance in office as "circuit" judges
"the judges who served prior to its repeal
under the act entitled 'An Act to Create a
Commerce Court,'" etc., (See U. S. Code,
Title 28, Sees. 213 and 214).
It was decided in Com. v. Leach, 246 Mass. 464,
that District Court judges may sit in the
Superior Court for the retrial of misdemeanors.
Since St. 1885, Chap. 132,
every justice and, since St. 1906,
Chap. 166 (now G. L. Chap. 218, Sec. 40),
every special justice appointed to a
district court has had jurisdiction by
virtue of his commission, to sit in any
district court in the commonwealth, and
since 1859 See G. S. Chap. 119, Sees.
3 and 4 (now G. L. Chap. 217, Sec. 8)
every probate judge appointed has had
jurisdiction in every Probate Court in
the commonwealth.
While these precedents
sustain the authority of the legislature
to widen the jurisdiction of a court,
the question seems still open in Massachusetts whether the legislature can
provide, as congress provided, that a
judge already in office may be continued
in office by legislative act for the
exercise of the widened jurisdiction,
even though the particular court to
which he was specially appointed might
be abolished and this fact should be
remembered in drafting any legislation
of this character.
,

In view of the unfortunate results
which might follow if an act affecting
judicial power were determined to be
unconstitutional after years of exercise,
we think that no plan for combining courts
or for the continued use of judges whose
court and judicial district have been
abolished, should be adopted in any form
which leaves open a reasonable doubt
as to its validity without first requesting an advisory opinion from the
Justices of the Supreme Judicial Court.
If a court is abolished by a statute
which does not continue the judge in
office, the judge would cease to be a
judge, as was the case with the judge
of the old Court of Common Pleas when
that court was abolished and the
Superior Court created in its place
in 1850.
It is a common tradition
at the bar that one of the reasons
for abolishing the Court of Common
Pleas was a desire to get rid of
some of the judges. Since the adoption
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of the 58th amendment to the constitution in
1919, we have had a simpler and more direct
method of protecting the public service through
the power of the Governor and Council to retire a judge because of "advanced age or mental
or physical disability."

Juvenile Courts
It has been suggested that the Juvenile Courts of Boston,

Bristol County, Springfield and Worcester be merged into the proposed

DISTRICT COURT OF MASSACHUSETTS.

We are of the opinion that the

work of the Juvenile Courts, including the juvenile divisions of
the District Courts,

is an example of judicial specialization.

It

would be a great mistake to lump juvenile cases in with the general
run of business of the District Courts.

The number of juvenile

complaints in fiscal 1975 in the Juvenile Courts is as
follows

Boston Juvenile Court
Bristol County Juvenile
Springfield
Worcester

3,019
4,433
2,449
2,220

Total

12,121

The number of juvenile complaints the juvenile division of the

District Courts for the same period was 37,306.

The total number

of such complaints is thus 49,427 and includes juvenile complaints
for a variety of offenses,

juvenile drug complaints, children in

need of services, and care and protection proceedings.

While it very well may be wise to have Juvenile Courts come
under the DISTRICT COURT OF MASSACHUSETTS for administrative reasons,
we recommend to the General Court that the specialization of the

judge who regularly deals with juveniles be preserved.

The function

of the judge in a juvenile proceeding only begins with the deter-

mination of guilt or innocence.
is

The real function of the court

to find a way out for the young person and set that young person

on the right road.

This task is one of the more difficult and
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unfortunately one in which the victories have always been surpassed
by the defeats in terms of human progress and happiness.
2.

Consolidating Plan to Include the Boston Municipal Court.
The Boston Municipal Court of the city of Boston is the busiest of

all the District Courts.

On the criminal side it disposes of over

10,000 criminal cases each year, apart from moving traffic violations, and has civil entries equal to about one third of those in all
72 other District Courts of the Commonwealth.

In addition to jurisdic-

tion shared with other District Courts, the Boston Municipal Court

has also been given broader jurisdiction over appeals under the civil

service laws, motor vehicle insurance laws. Employment Security Laws and
the Workmen's Compensation Act.

In civil cases,

the Boston Municipal

Court has much broader venue than the other District Courts.

It is the

only District Court which has its own Appellate Division for review of

questions of law in civil cases.

This court and its administrative

problems are in many respects unique among the District Courts of the

Commonwealth
While the Boston Municipal Court is not now part of the District

Court system, there has been a high degree of cooperation and uniformity of policy and practice between the B.M.C. and the other

District Courts, particularly during the current administration of
Chief Justice Lewiton.

There have been occasional suggestions in

the past that the B.M.C. be placed under the general administrative

authority of the Chief Justice of the District Courts, as are the
other 72 Districts Courts of the Commonwealth.

However, because of

the unique administrative problems of the B.M.C. and the progressive

administration of that court, we believe that such a change would
merely add to the administrative burdens of the Chief Justice of
the District Courts, with no compensating advantages.
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also the view of the late Chief Justice Flaschner, who made it clear

that he did not advocate or favor such a move.
On the other hand, if all of the District Courts of the Common-

wealth were to be merged into a single "District Court of Massachusetts" the inclusion of the Boston Municipal Court in that single

court would appear to be a logical step.
3.

Expansion of the Jurisdiction of the District Court.
The philosophy behind various proposals in bills filed in the

General Court in recent years

,

and now found in the report of the

Select Committee is to channel all cases involving less than ten

thousand dollars ($10,000) to the District Courts.

This sum is

the take home pay for a year for many people; a huge niomber do

not take home that much.

The present situation is that in cases where the amount involved
is less than four thousand dollars ($4,000) the case can be sent

for trial in the District Court by a remand order from the Superior

Court
A claim, in any amount, can be filed in the District Court

and there tried to a judgment unless the defendant desires a jury
trial.

Many insured defendants have always filed

a

jury trial claim,

removed the case to the Superior Court for trial, and found that
because the claim was under $4,000

(formerly $2,000 prior to 1974)

it was sent back to the District Court for trial.

For many reasons we do not recommend the increase of the juris-

dictional amount to $10,000 nor do we recommend that consumer claims
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cases or other judicial business be diverted to the District Court
if the

controversy involves substantial sums.^^

The statistics of the Executive Secretary demonstrate that the

number of remands between 1965 and 1975 were 128,875 to the District

Courts and the Boston Municipal Court.
cases were returned after trial for

position in the Superior Court.

a

In the same period 19,774

jury trial or for other dis-

This experience seems to indicate

that about 85% of the cases ended in the District Court without a

jury trial.

There are no accurate statistics on the number of re-

transferred cases which were actually tried in the Superior Court.
We have attempted to ascertain this number in past years but have
not been able to develop accurate data.

This number is small.

In the same period 109,176 cases were removed from the District

Courts to the Superior Court and some of these were of course

transferred back where the claim was under

(then)

$2,000.

We note that with the remand figure at $4,000 there are significant decreases in remanded cases, and that the Executive Secretary
has not yet made the determination as to why this decrease has

occurred.

After the advent of no-fault insurance remands dropped

60% in two years and removals about the same.

^hief Justice Lewiton favors the proposed increase to $10,000.00
with respect to remanded cases. He also favors concurrent jurisdiction in the District Court of monetary claims under G.L. Chapter 93A
but excluding equitable relief and class actions.
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Since we do not recommend civil jury trials in the District
Courts, we reach the conclusion that there will be a sizeable number
of cases in which a jury trial will be involved and which cannot be

remanded, and that the case involving a claim in excess of four

thousand dollars

(albeit a somewhat arbitrary amount) does not belong

in a sub-system which must, utilize its resources for a huge quantity

of business, civil and criminal.

4.

Regional Divisions of the District Court.
We support the idea of appropriate regional organization for

the present District Courts or for the proposed DISTRICT COURT OF

MASSACHUSETTS, and we refer to the "Standards Relating to Court
Organization" of the American Bar Association published in 1974
where it is said in section 1.12(c)

that in a unified system of

Trial Courts, and the new DISTRICT COURT OF MASSACHUSETTS would
be such a unified system:

..."traditional local government boundaries do
not, as such, retain functional significance.
To the extent feasible, the trial court should
be organized as a single unit with all its
judges and auxiliary personnel under a central
administration. Such an arrangement makes it
possible to eliminate imbalance in workloads,
conflicts in procedure and policy between trial
courts, and inefficiencies in transfer of cases
and other processes requiring lateral cooperation.
It has proved practice^ble in New Jersey, a
state large in population, and Alaska, the new
It is the
state largest in geographical size.
distinctly preferred organization for trial
courts in states that do not have two or more
large regional population concentrations."

The study by the ABA further indicates that if a single

administrative organization is provided, the system should be
further organized into a relatively small number of regions.
1.12

(d)
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There is no immutable plan for the drawing of regional lines.
The Standard says:
"In any event, each district into which the
court of original proceedings is organized should
have a presiding judge who is invested with administrative authority and responsibility for its
management."

The precise method for such geographical regions and their

administration should be left to the office of the Chief Justice
of the District Courts,

in cooperation with the Office of the Execu-

tive Secretary.

5.

Jurisdictional Boundaries of the District Courts.
The territorial jurisdiction of the several District Courts is

established under Chapter 218, Sec.

1

which also establishes the

jurisdiction of the Municipal Court of Boston.

The place where such

courts shall be held is likewise prescribed by this statute.

In

those cases where the territorial jurisdiction of a District Court
was changed, and in instances where the place for holding court was

altered, an act of the General Court has been required.

In the

twenty year period between 1956 and 1976 there were at least 17

changes affecting the territorial jurisdiction of the District
Courts

Proposals to permit the chief justice to re-designate the

territorial lines of the existing districts which would, we hope,
be the original geographical districts in the new DISTRICT COURT

OF MASSACHUSETTS would be a departure from the traditional method
of defining such territorial limits.

From the management point of view, it would be wise to permit
the chief justice to determine how the system can best serve the

people.

Few major shifts of jurisdictional area would seem possible
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in view of the present location of the courts.

It is not only possible

but necessary that some courts should be merged.

We support the concept that the chief justice and the adminis-

trative committee of advisory justices should have authority to re-

draw the lines and to merge the smaller courts into larger administrative units.

In all this the convenience of the public should

be the main concern.

More efficient and less expensive operation of

some larger unit of the system may in turn allow for the expansion
of service to the public.

No chief justice could create a court

nor act in any manner inconsistent with the constitutional duty of
the General Court which alone can erect and constitute judicatories.

6.

Certification of District Court Judges to sit in Superior Court.
Chapter 303 of the Acts of 1976 which provided that as many as

twenty-five District Court justices might sit in the Superior Court
upon authorization of the chief justice of the Supreme Judicial

Court and assignment by the chief justice of the Superior Court
will expire on June 30th, 1978.
We do not recommend any extension of this legislation to permit
such assignments to the Superior Court.

We are of the opinion that

this temporary measure demonstrated how great is the need in the

Superior Court, and that a more permanent solution is now required.
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VI.
1

.

"

JUDICIAL POLICY MAKING AND ADMINISTRATION
The Role of the Chief Justice of the Supreme Judicial
Court as Manager of the Judicial System.
It is the opinion of the Select Committee that "The Chief

Justice of the Supreme Judicial Court should be designated, by
statute

,

the chief executive of the Massachusetts courts

.

Although we agree that the near unanimous conclusion of
all authorities on judicial administration is that the judicial

system requires "over-all executive management"

,

and a co-

ordinated administration, it does not necessarily follow that
this role must be filled in person by the Chief Justice of the

Supreme Judicial Court.

Here, again, we speak of the measure

and not the individual
In some of the prior studies referred to by the Select

Committee

,

the recommendations for executive management were

for a different kind of plan.

In the Report of the Judicial

Survey Commissio n (the Herter Commission) in 19 56, House
Doc. No. 2620, at page 43, the recommendation was:
"We believe that the Supreme Judicial Court
should have final administrative and supervisory authority over all the other courts of
the Commonwealth, with full rule making power.
"We have recommended that an administrative
office of the courts, with a competent administrator receiving not less than $15,000 a
year (1956 dollars) be appointed to assist
the court in the exercise of these powers."

On page 36 of this 1956 report the Commission said:
"The administrator would be the eyes
ears of the Supreme Judicial Court.
of his first duties would be to find
what it really does cost to run the
judicial system. He would also take
responsibility for the collection of
statistics about the work of all the
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and
One
out
the

courts."

.

:

As indicated by the publication of the 19th Report of the

Executive Secretary, for 1975, he has now succeeded in both tasks
and has attempted many more

When the Judicial Council considered the Unified Court idea
in 1935, we made this observation:
"The Supreme Judicial Court must not be overloaded with work or responsibility. If that
court adopted the practice of the New York
Court of Appeals, which in 1934 wrote opinions
in only about 30 percent of the cases submitted and were content with memorandum
decisions in the rest, it would be relieved
of much labor.
It is doubtful if in every
case the parties are as much concerned with
reasons as with decisions. A very, very
small percent of cases actually tried in the
courts of the Commonwealth ever reach the
Supreme Judicial Court. In all the rest
litigants seem to be content without any
opinion, or with the briefest sort of
memorandum by a trial judge."

We are not content to have our Supreme Judicial Court become
an institution which merely issues rescripts announcing decisions,

nor are we content to have our chief justice deprived of the

opportunity to fully participate in the work of the court and

particularly in the writing of opinions.

The opinions of our

Supreme Judicial Court guide the daily lives of more than five
and one half million people
a time

,

a fact

which may escape notice at

when the spotlight is on the possible executive function

of the person holding the office of chief justice.

Policy Making
We are curious as to why the Select Committee paid such

little attention to the recommendations found in the 1974

American Bar Association Standards Relating to Court Organization
under the heading "Unified Court Structure" par. 1.11 (d) which
reads
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"(d) Clearly vested policy making authority.
Responsibility for making policy, including
regulations concerning court administration
and participation in making procedural rules
should be vested in the State s highest
court or in a council composed of judges."
'

In the commentary on this Standard which appears at page 14

of the ABA Standards

,

it is said:

"The authority to prescribe administrative
regulations for the courts should be vested
in a body that is at the same time fully
conscious of the need for centralized
guidance of a court system and sufficiently
cohesive to discharge its responsibility
effectively. In some court systems, the
policy making body is the State s highest
court acting in a quasi-legislative
capacity.
In other court systems, the
policy making body is a council, usually
denominated the Judicial Council composed
of judges representative of the various
courts in the system."
'

,

In Massachusetts, this body is the Judicial Conference.

Again, in the ABA Standards Relating to Court Organization,
it is specified in Section 1.32 at page 76 that:

"The authority to make policy for administration
of the courts, provided in Section 1.11(d)
(quoted above) should be vested in a judicial
council representative of all the courts of
the system or in the members of the Supreme
Court sitting as a judicial council. The
chief justice should be the council
presiding officer. The council should
prescribe policy in the form of rules and
regulations and should obtain staff and
research assistance in developing policy
and evaluating its effects."
'

It was also observed that:

"All judges and judicial officers of the court
system should share in deliberations and discussions concerning the procedure and administration of the courts. They should meet in
conference from time to time, at least annually,
and should make recommendations concerning
court administrative policy and should have
opportunity to review and comment upon
proposed procedural rules and administrative
68
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regulations. The presiding officer of the
judicial conference may be the chief
justice or may be elected by the conference
itself. "
This is the present function of the Judicial Conference of

Massachusetts

.

The Massachusetts Judicial Council observes the

work of the Courts and reports to the Governor and General Court.

A Differing Opinion on the Role
While some would urge that the chief justice of the Supreme
Judicial Court be the supreme judicial magistrate

,

after the

manner of calling the governor of the Commonwealth "the supreme
executive magistrate"

,

the Judicial Council has some differences

of opinion.
1.

We tend to the belief that the power of superintendence ought to be exercised by the Supreme
Judicial Court as a whole.

2

We see the role of the chief justice as one on
the policy making level, as head of the court,
and as chairman of the Judicial Conference

.

3.

We think that the power of assignment of judicial
personnel in the trial courts should lie with
the chief justices of the trial courts and not
with the chief justice of the Supreme Judicial
Court and that the assignment of court personnel,
other than judges should be de-centralized in
operation

4.

The Supreme Judicial Court and the chief justice,
as its head would strictly control the Executive
Secretary or Court Administrator in the discharge
of all his duties.

5

The chief justice would be a spokesman for the
judicial system, but should not attempt to
participate directly and personally in the
legislative programs presented before the
committees of the General Court.

.

6.

The chief justice should give a strong leadership to the Judicial Conference and to the
conferences of policy making chief justices
who head the sub-systems.
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7.

We think it apparent that the chief justice must
delegate much responsibility: we think the
structure of responsibility for the operation
of our judicial system should not be left to
the discretion of any one individual

We think that the investment of total authority for the

general supervision of the court system in the chief justice
of the Supreme Judicial Court of Massachusetts

,

who is appointed

for life, so to apeak, and until now with no regard for any

administrative ability, is ill-advised.
We note that in the ABA Standards (Sec. 1.33) it is

assumed that the chief justice who would have this executive

authority would be

(1)

elected for a period of five years

to the post (2) be selected not only for intellectual skill

but for administrative ability, and (3) be chosen by election

by his court or a judicial nominating commission.

Recommendations of the Judicial Council
Elsewhere in this report we have discussed the enlargement
of the staff and mission of the office of the Executive Secretary
of the Supreme Judicial Court.
In our 51st Report for 1975 we noted that there was a

bill pending before the General Court which would have changed
the name of the office of the Executive Secretary to the

"Administrative Offices of the Massachusetts Courts

.

"

We said that such a change would make it clear that this

office is the foundation for a strong administrative office

which would be responsible not only to the Supreme Judicial
Court but also to the General Court.
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It is idle to make a recommendation that the Chief Justice

of the Supreme Judicial Court be the "chief executive of the

Massachusetts Courts".

This is to assign the chief justice to

make a war without an army, or at very least without a general
staff.

The present office of the Executive Secretary consists
of 20 people of whom 13 are there only because the Executive

Secretary has been again able to persuade the LEAA to pay
their salaries with federal funds.
The situation in this agency is aptly explained in par. 14
of the Report of the Select Committee.

We are aware that the

proper expansion of this office may require an additional
appropriation of $1,000,000.00 a year.
a sum for

The expenditure of such

proper management assistance to the court staffs

throughout the Commonwealth is a wise investment of tax dollars
and we recommend it.

Until the Administrative Office of the Courts has an

independent capability for the sort of function described
in the report of the Select Committee, we decline to see

the Chief Justice of the Supreme Judicial Court become the
"Chief Executive".

A chief executive who must depend on a

statutory staff of three people and his executive secretary,
and such others as he can cajole or beg is but a paper tiger.

Unless and until the administrative office is properly
established, we believe that the Chief Justice of the Supreme

Judicial Court, and the Judicial Conference of Massachusetts

existing undpr Chapter 211 Sec. 3F should be formalized
and expanded and assigned the function specified in the

__

Standards Relating to Court Organization of the American

.

Bar Association
2

.

.

,

.

.

:

.

which we have quoted above.

The Management of the Superior
Courts

,

Probate

,

Land and Hausing

The chief justices of the Superior Court and the Probate
Court, the Judge of the ^and Court, and justices of the Housing

Courts are directly responsible (as is the chief justice of
the District Court) for the management of their courts within
the limits of the policy established by the Supreme Judicial

Court

and in accordance with standards and procedures adopted

,

by the office of the Executive Secretary and sanctioned by
the Supreme Judicial Court and the Judicial Conference

Each chief justice should have these responsibilities
1.
2

.

3.

4.
5.
6.

The assignment of judges and other personnel.
The general supervision and management of the court
budget
Policy making for the court.
Formulation of procedural and administrative rules.
A case management system.
In conjunction with the office of the Executive
Secretary Administrator, the adoption and application
of personnel policies, standards for records,
supportative services court facilities and court
personnel including probation officers court
reporters court officers and others
Maintenance of close liasion with the chief justices
of other sub-systems: encouragement of conference
of judges, educational seminars, and staff meetings.
Representation of the court in public affairs.
Planning and Research
Leadership of the court, professional excellence, and
preservation of a suitable code of judicial ethics
,

,

,

,

,

7.

8.
9

.

10.

There are probably many more areas of responsibility for a
chief justice and in each instance his or her duties would be

discharged with the aid of an administrator and staff.
the very small courts such a staff would be unjustified.
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3.

Regional Administrators for the Superior Court
It has been suggested that "it's most unlikely" that the

Chief Justice of the Superior Court would be able to "effectively

administer the flow of business and the personnel and facilities
of the Superior Court in each of fourteen counties."

Those who propose the plan well defined in the American
Bar Association "Standards Relating to Court Organization", and

explained in section 12 and 13 of the report of the Select
Committee, have the goal of establishing "judicial regions"

possibly along the lines of the regions now used in the
executive branch for various activities of state government.

Ultimately one Trial Court judge, it is suggested, would fill
an administrative role, probably for a one year term, in each

of the regions

To establish such regions it would be necessary to eliminate
the present system of county institutions and government.

We do not believe that this special report of the Judicial

Council is the place to debate the question of the abolition
of county government.

Until a decision is made in this regard

to the effect th^t county government (at least ir connection

with the courts and their facilities) is to end, and until
there is a strong central administrative office for the

courts (which does not now exist) and until the state has

assumed the entire cost of the judicial system, we do not
see a necessity for regional administrative judges for the

Superior Court.

The time to consider this concept is after

the administrative foundation has been built at the center.
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VII

MANAGEMENT OF CRIMINAL BUSINESS IN THE DISTRICT COURT

.

Trials by a Jury of Six in Criminal Cases.

1.

Although the number of criminal entries in District Court^'^for
the 1975 fiscal year was a total of 613,753,

the significant cases

are in these categories which are handled by a judge:
a.
b.
c.
d.
e.
f.

g.

General Criminal Complaints
Narcotic cases
Gaming or Lottery
Operating Under the Influence
of Liquor
Operating Under the Influence
of Drugs
Operating to Endanger
Use without Authority and
Larceny of motor vehicle

157,291
15,253
1,104
16,290
286

13,034
5,304

TOTAL

208,562

Of these 208,562 criminal cases, 16,487 were appealed to the

Superior Court after a guilty finding.

This number amounts to

7.90% of total "judge handled" criminal cases.
14%

(!U879)

It is probable that

of these appealed cases will actually be tried in the

Superior Court and that not all of these trials will be before
The remainder of these cases

jury.
a

a

(14,608) will be disposed of by

judge of the Superior Court or more possibly by a District Court

judge sitting in the Superior Court.

Can we

retain these cases

in the District Court, or at least the vast majority of them?

2.

Elimination of the Trial De Novo.
In our 50th Report for 1975 we said that the two-tier system

in Massachusetts has made it possible for District and Municipal

Courts to dispose of approximately 92% of all of the substantial

criminal complaints without adding to the burden of the Superior
Court.

In the fiscal year ending June 30,

1975, the District

Court judges handled 208,562 criminal complaints, which could be
Vj^'these

statistics do not include Boston Municipal Court
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called substantial.
the Superior Court

,

Out of this niomber, 15,487 were appealed to
or approximately 8%.

The necessity of preserving this capacity of District and Munici-

pal Courts to dispose similarly of approximately 90% of all criminal

complaints in the future must be given careful consideration in

connection with any proposal to change the present system of handling
criminal cases.
It is our position that the trial de novo in the Superior Court

should be retained for the present time^ but we also recommend that
a defendant in a criminal case be given a choice at the outset:
1.

The defendant may request a jury of six in the
District Court, If he is found Not Guilty, he
goes on his way.
If he is found Guilty, the case
is disposed of in the District Court unless the
defendant claims an error of law has been committed.
There would be appellate review by the Appeals Court.

2,

In lieu of the jury of six, the defendant may choose
the alternate of a bench trial with no jury.
If
convicted, the defendant could appeal for a trial
de novo in the Superior Courti, as is the practice nov/.

We realize that it has also been recommended that there be
a

third procedure wherein the defendant could (1) have a bench trial

and (2) if convicted have a jury of six in the same District Court,
If facilities exist for a jury of six in the District Court
in some criminal cases, there is no reason why the trial cannot

take place there.

We cannot be sure that such facilities do exist

in all areas where they may be needed.

The criminal cases can be

tried to a jury of six at a central location within the county and
still pose no special problems.

In other cases there may be many

difficulties.
If experience proves a true indicator, we can expect that five

percent of the judge handled criminal cases will be tried to a jury.
It is probable that the number of jury claims will be far more

^Chief Justice Lewiton favors giving to the District Courts
exclusive jurisdiction of de novo appeals.
75

.

.

.

than five percent

,

perhaps as much as 15%

(or

more).

It is also possible to designate classes of cases where a de

novo trial might still be allowed in the Superior Court while re-

quiring all other cases to have the jury trial in the District
Court
We must go on record against a total abolition of de novo

appeals but wish to encourage viable alternatives,

3.

Decriminalization of Minor Motor Vehicle Offenses,
The report of the Select Committee recommends the "decriminal-

ization" of minor motor vehicle offenses and suggests that such

cases be dealt with by the use of civil penalties.

Because of the expected new burden of judicial business brought
on by reason of the recent legislation requiring surcharges on in-

surance policies in the event of

a

conviction of "moving" violations

the so called "decriminalization" has a certain appeal.

The appeal, and the idea of "decriminalization", requires that
the infraction be dealt with by a judge in the District Court at a

bench hearing.

We are not "sold" on any general "Pay by Mail"

scheme
An excellent discussion of this idea appears in a report of the

Department of Public Works in 1929 at which time the Department of
Public Works recommended the "decriminalization" of minor motor

vehicle infractions.

(Senate Doc. No.

5

of 1929)

Some things should be kept in mind in connection with this

concept
1.

The offender should not be given license to disobey
the motor vehicle laws merely because he can pay the
Possibly he or she should
civil penalties involved.
have the benefit of the doubt on a first, second, or
even third offense, but after three "strikes" the
safety of the rest of us is more assured if the criminal
process is used.
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2.

The offender should probably have the right at least
to a jury of six in the District Court.
While it may
be true that the constitution does not require a jury
trial in such cases, the experience of most of us is
that there is more than a reasonable likelihood of
a guilty finding at a bench trial.
Since substantial
insurance premium penalties might be involved, and
these would continue, the individual should be given
an election.

3.

The civil penalty idea should not be used where the
violation indicates a direct disregard for the safety
of the public, or where there is a definite criminal
intent

When in our 51st Report for 1975 we had occasion to discuss
similar, but more far reaching, legislation along these lines we
said
"In the opinion of an experienced District
Court judge who daily handles the criminal business
of a metropolitan district court, many persons
who would be allowed by this proposed statute
to pay fines by mail or otherwise avoid an actual
appearance before the Court should be obliged
to undergo the experience of coming into court
and making a public answer for their conduct.
In
some instances, such an appearance in Court would
be the jolt that an individual might need to convince him to take a healthier attitude towards
his fellow man.

We make special note of the fact that in the
case of the automobile violations, a copy of the
citation is also sent to the Registrar of Motor
Vehicles and becomes part of the permanent file
of the offender.
It is probable that this factor
of the present "traffic ticket" serves as a great
deterrent to the normal person and even more so than
the small fines."

4.

Non-Support Complaints.
There appears to be some misconception about the work of the

Probate Courts with respect to proceedings for the support of wives
and dependent children.

In the fiscal year 1975 there were 5,801

petitions for separate support and 858 petitions for contempt for
failure to pay what was ordered by the court.

In connection with

divorce proceedings there were 4,326 contempt proceedings (not including a very large number in Suffolk County) most of which probably
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dealt with the support question.

Payment of support may be compelled in the Probate Court by
filing a petition for contempt.

The total number of such cases in

fiscal 1975 was 5,184 excluding Suffolk County.
a total of 3,557

For the same period

"Non-Support" cases were filed in the District

Courts leading to the payment for family support of $6,577,269.
In addition,

there were 1,493 cases brought in the District Courts

under Chapter 273A, the Uniform Reciprocal Support Act.

proceedings brought $4,559,365 to families and children.

These
We cannot

calculate the amount of support money "collectea" by the Probate
Court but during fiscal 1975 $11,136,364 was collected by proceedings
in the District Courts.

It is necessary for any court to have the power to enforce its

own decrees and the contempt proceedings available in the Probate

Court permit this to be done in connection with proceedings for
separate support and divorce.

There are no such proceedings affecting

the marriage in the District Court.

Over the years many have urged the creation of a FAMILY COURT

consisting of the Probate Courts and the Juvenile Courts to deal
with all matters involving the family unit.

In all events, we do

not recommend the transfer of all cases for the enforcement of support

orders to the District Courts, now, or as consolidated.
It is suggested by the Select Committee that all nonsupport

cases be heard on the civil side of the District Courts, and that

enforcement of support decrees of the Probate Court be transferred
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to the District Courts

.

,

While there would doubtless be some advan-

tages in having all non-support matters handled in a single court
there are other considerations militating against transferring

enforcement of probate support orders to the civil side of the
District Courts.

In its report, the Select Committee refers to

confusion and other problems experienced by the Probate Courts in
the use of contempt proceedings to enforce such orders

.

Yet there

is no suggestion that any such confusion or problems would be any

less prevalent in the suggested use of contempt proceedings in the

District Courts to enforce Probate orders

.

Moreover

,

problems of

enforcement of probate support orders are often inextricably intertwined with problems of custody of minors, visitation rights, use of

jointly owned property, and similar matters, control of which would
be retained by the Probate Courts.

To separate the support orders

in such cases and have them enforced in the District Courts

,

where

consideration of the related problems would not be possible, would
be undesirable.

Moreover, the suggestion by the Select Committee

that probate support orders would be subject to modification by

both the Probate Courts and the District Courts would certainly
tend to create at least as much confusion as is now said to exist

under current procedures
In our opinion, enforcement of Probate support decrees should

remain in the Probate Courts.
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VIII.
1

.

MANAGEMENT OF CIVIL BUSINESS IN DISTRICT COURT

Trials by a Jury of Six in Civil Cases
We are of the opinion that there should be no right to jury

trials in civil cases in the District Courts, lest the present

capacity of those courts to dispose of large volumes of cases
civil and criminal, be destroyed.

While it is argued in the report

of the Select Committee that the present procedures involve a

great waste of judicial time, we believe the opposite to be true.
For one thing, it is not a fact, as there stated, that in

civil cases brought and tried in the District Courts

,

the losing

party is entitled, if he insists, to a trial de novo in the Superior
Court.

In cases involving more than $4,000 brought and tried in

the District Courts, neither party has a right to a new trial in
the Superiot Court.

In cases involving less than $4,000 brought

and tried in the District Courts

,

the plaintiff

,

by bringing the

action there, waives his right to removal or trial by jury, while
the defendant against whom a finding is made in such a case in the

District Court, is entitled to a re-trial in the Superior Court,
but not a trial de novo - the adverse finding in the District Court
is prima facie evidence against him in the Superior Court.

The

combined effect of these conditions is that very few of such cases
tried in the District Courts are ever re-tried in the Superior
Court.

The burden of two trials in these few cases, where they

do occur, is greatly outweighed by the time saved through final

disposition of the great mass of civil actions by bench trials in
the District Courts.
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It is fairly predictable that if an option were to be given to

either party to insist on jury trials of a civil action in the

District Court, large numbers of jury trials would be required.

For

example, it is likely that many young, inexperienced lawyers would

claim jury trials

,

even in simple collection cases now disposed of

expeditiously, merely for the sake of gaining experience in the trial
of jury cases.

While we are straining to find means of relieving

congestion in the courts

,

it would ill-behoove us to change our pro-

cedures so as to encourage time-consuming jury trials in civil actions
in the District Courts and thereby destroy their present capacity

to dispose expeditiously of a large volume of civil actions brought
in the District Courts

,

by bench trial

,

while preserving to defendants

the right to have their jury trials in the Superior Court in the re-

latively few cases where they might desire such re-trials
We fully recognize the constitutional right of litigants in civil

actions to have jury trials if they desire theip.

On the other hand,

we think it would be undesirable to encourage litigants who are now

willing to have their cases tried without a jury to claim jury trials
and thereby aid to existing congestion.

In this connection, we have

noted the suggestion by Chief Justice Warren E. Burger of the U. S.
Supreme Court

,

at the recent National Conference on the Causes of

Popular Dissatisfaction with the Administration of Justice that the
right of jury trial in civil cases may not be worth the tremendous

court backlog to which it has contributed.

While we favor the re-

tention of the constitutional right of civil litigants in Massachusetts
to demand trials by jury, we do not think it desirable to encourage

the large number of litigants who are presently satisfied to try
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their cases before a judge in a District Court without juries

claim jury trials in such cases

,

to

,

with resultant congestion of the

courts

Apart from the foregoing considerations
involved in providing jury trials

,

,

the increased costs

even if courtrooms suitable for

jury trials were available for the large volume of civil actions

now dispxDsed of by bench trials in the District Courts
nomical

.

,

would be astro-

We see no justification for adding these costs to the

burdens now carried by the harried taxpayer.
2.

Consumer Cases (Chapter 93A) under $10,000
It is proposed in the report of the Select Committee that claims

under the "Consumer Protection Act"

,

Chapter 93A, be brought in the
This

District Courts if the amount involved is less than $10,000.

statute now requires such cases to be filed in the Superior Court.
One of the prin-

The proceedings under this statute are in Equity.

cipal concepts in the enactment of this legislation was to permit
the attorney general to restrain deceptive trade practices

,

and to

permit persons to join with other in class actions to prevent the

continuance of such unfair or deceptive practices

,

and to obtain

damages for loss already suffered.
In our 49th Report for 1973, we indicated that we did not

think that a statute which would grant the District Courts juris-

diction to give such Equity relief should be enacted.
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This type of action is one

whicl:^

by reason of Section 9,

requires a consumer to give notice to the seller, supplier, or

merchant of the alleged deception, and an opportunity to make
it right.

If this opportunity is not taken by the seller or

supplier of goods or services, or other person, the consumer's
best weapons are

(1)

the right to an injunction,

to commence a class action,

and

(3)

(2)

the right

the possible intervention

of the attorney general.

We think this class of cases should remain in Superior Court,
and that the mere jurisdictional amount should not necessarily

control.

6

The court must protect the right of both parties in

such an action and we would discourage insubstantial claims.

Such cases are akin to those where individuals have the right
to join with others in the Superior Court in an action to

protect the environment.

3.

Equity Appeals in Zoning Cases
It becomes apparent after a review of the history of zoning

appeals in this Commonwealth that the disposition of petitions
for variances,

special permits, and site plan approval are

often decided in the local Zoning Board of Appeals on issues

which are often based on expediency, local conditions, or even
politics.

It is only when such decisions are challenged in

the courts that the more serious legal problems arise for

judicial determination.

position of Chief Justice Lewiton is set forth in a
footnote on page 62*
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"

,

Under the provisions of

.

,

Chapter 40A Sec. 17 as amended by

Chapter 808 of the Acts of 1975, the court shall then:
"Hear all evidence pertinent to the authority
of the board or special permit granting authority
and upon the facts so determined annul such
decision if found to exceed the authority of
such board or special permit granting authority
or make such other decree as justice and equity
may require
,

,

.

Feelings in such eases run high at the local level

.

The

board of Appeal may include a lawyer of great local prominence
and the town counsel is a person of much standing.

The petitioner

who has sought the variance or special permit may be well
financed and well connected.

The pressures on the local District

Court are such that we are of the opinion that the judicial

decision should be made by a justice of the Superior Court
and the judicial hearing should be held in that higher tribunal.
If the General Court wished to lessen the amount of time

which is necessarily consumed in the hearing of the zoning appeal
certain measures could be adopted to expedite the procedure
By amendment of Section 17 of Chapter 40A, it could be provided

that (1) the petitioner for a variance or special permit

would pay the cost of a stenographic record in the proceedings
before the Zoning Board of Appeal

this record would be

evidenced in the judicial proceeding
be required to submit
and regulations:

(3)

ac<.^

;

(2

)

the city

,

oif

town would

irate copies of all relevant by-laws

all exhiblte uaed by either party before

the Zoning Board of Appeals would be marked and become

evidence

i.n

the judu-^ial

proc*-;'
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;

(4-)

each party to the

appeal would be required to submit a brief of law and a

factual summary together with a detailed claim of the alleged

errors of the Zoning Board of Appeal; (5) all these matters

would be considered by the judge prior to the reception of
additional testimony and evidence from any party.
The present de novo trial of a zoning appeal case in the

Superior Court is both time consiiming and expensive.
serve all parties

,

and lessen the expense

,

It would

if much was done

prior to the commencement of the de novo hearing.

The General

Court might also explore a procedure wherein the Superior Court

would merely review the decision of the Zoning Board of Appeal
for errors of law, but the aggrieved party should be entitled
to submit additional evidence on the propriety of the proceedings

and the correctness of the decision as a matter of law.

We are convinced that such appeals belong in the Superior
Court.

Zoning appeals may take several days trial time in the
court and in our opinion they should not be tried in a court
system, such as the District Court, where the emphasis is on

the disposition of a large voliome of cases.

The utility value of the community based District Court
is diminished when it becomes involved in highly emotional

cases such as the trial de novo in a zoning situation.
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IX.

CASE MANAGEMENT AND RULES OF PROCEDURE
We observe that in the many recommendations for the more

efficient management of cases, the role of the judge is neglected.
Final decisions on the trial list, readiness for trial, and all

pre-trial motions of any significance must be made by a judge.
It is possible that a clerk might be of assistance with such proce-

dural matters, when in fact they are merely procedural

.

For

decades it has been the practice of experienced clerks, with
the concurrence of the bar, to deal with uncontested motions and

pre-trial matters.
The suggestions that there be more pre-trial conferences
and sessions for conciliation and mediation do not fall on

deaf ears.

We suggest, however, that it is difficult to

demonstrate excellence in case management with the present
number of judges.
If we must elect between the appointment of new magistrates

for our Superior Court, and the addition of more judges, we

would have to support the addition of more judges who could

perform all of the duties of judicial office, not merely

a few

minor duties.
We think it necessary to observe that a worthwhile person,

who would be a member of the bar
a

magistrate at

a

,

ought not to be employed as

starting salary of less than $25,000 a year.
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Casef low Management
In the report of the Select Coininittee

,

paragraphs 45 to

54 (pps. 54-61) deal with various phases of casef low management.

Unfortunately the real issue is not met.
Our present method of managing the progress of cases in the

courts is based on a master calendar.

Cases are filed by

attorneys and in many the discovery of facts is undertaken

with or without the necessity for any orders by the court.
If a motion is filed it is also assigned to a master motion

list for disposition at a session of court where such things
are considered on a daily basis.

At such time as discovery is complete and other preliminaries
are settled, the case has been variously handled over the years.

Methods have included:
1.

Assignment to a conciliator or mediator to see
if a settlement could be reached.

2

Assignment to a pre-trial session where the
judge would (a) see if a settlement was
possible, and if not (b) reduce the issues
for trial as much as possible.

.

3.

Assignment with or without steps (1) and (2)
to an auditor or master to hear the evidence
and make a report of his findings to the court.
,

4.

Call of a trial list of those cases which
appear to be ready for trial to see if this
was true
,

5.

Assignment of cases to trial sessions.

In late 1976 a rule was adopted by the Superior Court by

which counsel could file a statement that the case was ready for
trial.

Presumably this certificate, particularly if both
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counsel agree, would speed the case to a trial session ahead
of those which may or may not be truly awaiting a judge or
a

jury.

Many cases are in the latter category.

The Individual Calendar
In the Federal Court of the District of Massachusetts and

elsewhere, the system is one where a case is assigned to a
judge who sees it through to the end.

This is not the

procedure in Massachusetts
In the individual calendar system all motions, pre-trial

conferences and all other preliminary proceedings are heard

before the judge who ultimately tries the case with or without
a

jury.

Other Systems

There are other calendaring systems which have been used
including one where a single judge will handle the case and all
pre-trial motions conferences and attempts at settlement
then refer it to a master calendar for trial.

,

and

In still

another system, the case is referred to one judge for all pretrial matters and then reviewed by a member of the court

staff to see if it is ready for trial
The Massachusetts System
In the Superior Court the first system of the master

calendar is used.

This is the system which is now being

closely examined for improvements
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In the report of the Select Committee it is stated in

paragraph 45

Jrhat

the elements of much better methods for

the management and expediting of caseflow are available and
are set forth in the report.

we have no doubt.

That such methods are available,

They are not well explained by the report

nor is there apparently any specific position taken by the

Select Committee as to what kind of caseflow management plan

would be best for Massachusetts

With the insufficient number of Superior Court judges that
we now have

,

it is questionable that any system of caseflow

management will work properly.
Because the justices of the Superior Court travel the
circuit, from county to county, the individual calendar method
is not as useful as it is where the judge remains in one

county or in one location.
If we use the master calendar, we need the personnel and

methods to see that it works properly.
The new rule on "Certificates of Readiness for Trial"

may prove useful
The suggestion that the Clerk prepare "daily pre-trial

conference and trial lists" from the list which is ready for
trial is neither novel nor magical

In the past the certificate

.

of readiness was often delivered in person at the assignment

sessions or at the call of the list.

Daily pre-trial conferences

were indeed called giving the date and time of such conferences.

When these procedures were attempted in the past they
did not really solve the problem.

nothing
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They were better than

.

In actual practice the clerks do in fact try to arrange

things so that attorneys and parties in cases known to be

ready for trial are alerted and advised that the case will

shortly be heard.
We would recommend that all these practices be

exploited

:

that if any judge is available

,

there be pre-trial

conferences in cases where such conferences are likely to have
any reasonable likelihood of success.
a conference,

It is one thing to have

it is quite another to get the parties to agree

to a settlement.

Certificates of Readiness for Trial
Item No. 46 of the report of the Select Committee suggests
that a rule be adopted in the Superior Court that any party may
file a "certificate of readiness for trial".

Such a rule was adopted before the report of the Select

Committee was filed and reads as follows:
RULE: 35

TRIAL LISTS WITH JURY
(Applicable to civil jury actions.)

There shall be a monthly jury trial list for
each sitting of the court.
The list shall be composed of cases placed
thereon (1) by order of the court, (2) by filing
a Certificate of Readiness, (3) in their numerical order, or (4) in any combination of the
Said list need not be prepared for
foregoing.
distribution except to such extent as may be
deemed proper by the clerk or ordered by the
court
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There shall be an Advanced Section on each trial
list composed of (1) cases placed thereon by order
of the court, and (2) cases in which a Certificate
Except in cases where
of Readiness has been filed.
the Certificate of Readiness is signed by all parties
interested, no case in which a Certificate of Readiness has been filed shall be placed on the Advanced
Section until fourteen days have elapsed from such
filing.
Not sooner than six months after the commencement
of the action, a Certificate of Readiness may be
filed by any party and joined in by any other party
interested.
If any parties interested have not
joined in the Certificate of Readiness, the Certificate shall be served forthwith by the parties
filing the Certificate on all other parties

interested
The Certificate of Readiness shall be in substantially the following form:
"The undersigned party or parties to this
action request that the action be placed on the
Advanced Section of the jury trial list for the
week of
197
and hereby certify as
follows
,

,

All pleadings and discovery have been
1.
completed
2.

No pretrial motions are pending.

I/We intend an actual jury trial and agree
3.
to be ready therefor when reached on the first
trial day of the week designated above and continuously thereafter until reached for trial.

DATED

,

197

Attorney for

.

Attorney for

.

Within ten days after the filing of a Certificate of
Readiness, any other party interested may move that
the action shall not be placed on the Advanced SecAny such motion shall
tion of the jury trial list.
be accompanied by a certificate specifying the particulars in which the action is not ready for trial,
and shall be marked for prompt hearing by the moving
par ty
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Short lists shall be made by the clerk under the
direction of the justice having direction of the
lists and shall be mailed to all counsel of record
in the cases thereon; but failure to receive such
list shall not be a sufficient excuse for ignorance
that a case appears thereon.
The lists, assignment of cases, and other administrative matters in civil jury actions shall be
subject to the direction of the justice having
direction of the lists, except when a different
justice is assigned by the chief justice.

Except in Suffolk, when separate sessions for
including civil jury business are held simultaneously in the same shire town, the list, assignment of cases and other administrative matters
shall be subject to the direction of the justice
sitting in the first session, except when a
different justice is assigned by the chief justice.
or

This Rule was adopted on September 15, 1976.
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The Use of Masters

,

,

Auditors and Magistrates

Masters and Auditors
There may be some confusion as to the function of Masters

Auditors and Magistrates
The "Master" is an officer appointed by the court to hear
the parties and their evidence and to make a report of facts to
the judge

.

The Master is a one man committee rather than a

judicial officer and the significance of this must be understood.

Under the procedure existing prior to the adoption

of the Massachusetts Rules of Civil Procedure, the Master's

findings of fact were final.

Objections to his report could

be made and filed but it was the obligation of the Master,
in most cases

,

to produce a factual statement to which the judge

could apply legal principles and make an ultimate decision.
The "Auditor", under prior procedure before 1974, was
also an officer of the court whose function was fact-finding.

Unless the parties were in agreement, however, the facts found
by the Auditor were not final and binding.

ultimate finding was prima facie evidence

,

Although his
the litigants could

produce additional evidence before a judge or jury.

Under Rule 53 of the Massachusetts Rules of Civil Procedure
the court can now appoint a Master or Auditor to hear the

evidence and make a report.

If the case is one within the

Equity jurisdiction of the court, or if the parties agree,
the findings of fact of the Master/ Auditor are final.

the case is a non-Equity case

,

If

or if the parties do not

consent (which is seldom) the findings of fact are not final,

although they carry great weight and constitute a prima facie
case before a judge or jury.
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Appointment and Compensation
The Master/Auditor is appointed by a judge.

Such appoint-

ments can be on an ad hoc basis or from a list of Masters/

Auditors which is maintained from time to time by the court.
The officer must be an attorney by reason of the necessity that
he have professional training in the law, and for the further

reason that unless the Master/Auditor was an attorney, the
parties and their counsel would utterly lack confidence in the

individual or the proceedings before him.

In cases where

retired judges have sat as Master/Auditors the results have

been favorable
of

ot/):ar

.

Good results have also obtained in the work

persons skilled in this fact-finding art.

of the Master/Auditor is at the rate of $30.00

The compensation

per hour for

the hearing and $30,00 per hour for time writing and deciding

on the report

There is a specific provision in Rule

53

permitting the

court to order the parties to pay the cost of the Master/Auditor.

Although it is usual for the county to meet this cost, the court
could order the parties to pay.

A litigant who already

pays his share of the astronomical costs of the judicial system

will not be likely to be enthusiastic about paying the Master/

Auditor
Position of the Judicial Council
Both the Judicial Council and the Supreme Judicial Court
have discouraged the wide use of Masters and Auditors

.

There

is an attraction to the efficiency expert if the case can be

disposed of at a lesser cost, by reference to the Master/
Auditor.

This does happen but on balance it seems that there
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is no real

saving in the time and resources of the court by the use

of Masters and Auditors.

tion in the case.

Master/Auditor

a

They have no power to make

They should be used sparingly.

substitute for

Master/Auditor is also

a

judge.

a

a

final disposi-

In no sense

is a

To the extent that the

practicing lawyer, we have the same objection

that we voiced for years as to the Special Justice of the District

Courts
The case of Jones v. Town of Wayland was decided by the Appeals

Court on December 28, 1976 after
Superior Court which followed
before July

1,

a

trial in the Middlesex County

Master's hearing and report filed

a

1974, and involving a cause of action which seems to

have become contested in 1971 as the result of an incident in 1970.
The case was sent back to the Superior Court for another trial in
1977 for a further judgment on the question of certain liability.
We could recite many similar proceedings which did not get a speedy

disposition and which involved

a

Master/Auditor.

This one is still

pending in court seven years after the event which gave rise to the

litigation
The Special Report does not imply that every member has en-

dorsed each and every specific detail contained in the report.
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