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TELEPHONE:

(617) 482-6212

April 9, 1987

The Chief Justice and Associate

Justices of the

Supreme Judicial Court

New Court House
Pemberton Square
Boston, MA 02108

RE: FISCAL YEAR 1986 ANNUAL REPORT

Dear Mr. Chief Justice and Justices:

Pursuant to Section 4 of Chapter 21 1 D of the General Laws of the Commonwealth, it is my honor

to submit to you the second Annual Report of the Committee for Public Counsel Services.

I am pleased to report to you that, since its last report, the Committee has made major advances

toward achieving its mandate to plan, oversee, and coordinate the delivery of legal services to the

indigent in criminal and certain non-criminal cases. The accompanying Annual Report details the

Committee's accomplishments.

As the Chairman of the Committee since last June, it has been my privilege to preside over the

attorneys whom you have selected as the Committee for Public Counsel Services. I am pleased to

inform you that they have worked as a cohesive unit who have the common goal of providing quality

representation to the clients of the Committee. They have given enormous time and effort, without

compensation, and our successes are attributable in no small way to their dedication to this public

service.

I would also like to commend the Committee's full-time staff and all of the private attorneys who
have worked so hard to provide the services to our clients for so little compensation. They have

given true meaning to the "right to counsel." As the Committee's former chairman, Douglas
Woodlock, stated in his letter of resignation (upon receipt of his commission as a judge of the Federal

District Court of Massachusetts):

The Committee's goal is single faceted: that of ensuring that each individual litigant

for whom the Committee provides counsel receives the undivided representation of

his or her attorney in pursuing the sole and ultimately self-defined concerns of that

client.

We will continue to work toward that goal.

Sincerely,

WEB/pd
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I. INTRODUCTION

This is the second annual report of the Committee for Public Counsel Services (CPCS), which
was established pursuant to Chapter 673 of the Acts of 1983 and began operations on July 1, 1984.

It is the Committee's mandate to:

"plan, oversee, and coordinate the delivery of criminal and certain noncriminal legal

services by all salaried public counsel, bar advocate and other assigned counsel

programs, and private attorneys serving on a per case basis." (General Laws Chapter

21 1D, Section 1.)

The accomplishments of the Committee for Public Counsel Services during its first year were
described in its First Annual Report. In that report, the Committee established six major goals for

its second year of operations. These goals were:

1. establishment of systems for the appointment of counsel in all cases;

2. provision of fair and adequate compensation for the private bar;

3. development and conduct of training programs;

4. establishment of standards of performance for attorneys;

5. establishment of automated bill processing and data collection systems;

6. improvement in the ratio of support services to attorneys in the Public Counsel Division

and the provision of support service to the Private Counsel Division.

This report will discuss the Committee's progress towards achieving these goals, and it will

examine additional accomplishments of the Committee during the period July 1, 1985, through

December 30, 1986.

II. GOALS FOR 1986 - ACCOMPLISHMENTS

A. ASSIGNMENT OF COUNSEL SYSTEMS

1 . New Rules

During this past year, the two-year project of revising court rules governing the assignment

of counsel in all courts was completed and submitted to the Supreme Judicial Court. After

discussions with the Court, a new Supreme Judicial Court Rule 3:10 was issued, effective July 1,

1986, standardizing the assignment of counsel for indigents in all courts of the Commonwealth. The
new rule, in accordance with Chapter 21 1 D, mandates that the Committee — not the judge — is

responsible for the assignment of counsel for the indigent. In addition, the rule defines and

standardizes for the first time the terms "indigent" and "indigent but able to contribute," which should

insure that only parties who truly qualify be provided counsel under this system. These definitions

fulfill one of the mandates of the statute (Chapter 673, Acts of 1983, Section 2).

2. Murder Cases

Assignments of murder cases and certain post-conviction matters are made by the Chief

Counsel under Chapter 21 1 D. The Chief Counsel assigns murder cases to attorneys who meet certain

published qualifications. They must have tried at least ten jury trials of a serious nature (five of which

must have been life felony cases), and they must have had at least five years' experience in criminal

practice.

During the period covered by this report, a total of 187 murder assignments were made to

a total of 138 attorneys. Most of these were to private counsel (177 cases to 130 attorneys). The
largest number of cases were assigned in Suffolk County (84). A chart listing the numbers of

assignments by county is included in Appendix A.
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3. Appellate Cases

Appellate cases which cannot be handled by the Public Counsel Division Appeals Unit are

assigned to private attorneys who have met certain qualifications and who have agreed to abide by
the Committee's performance standards for appellate cases. A total of 87 appellate cases were
assigned to private attorneys during this period.

4. Mental Health Cases

A new system was introduced for mental health-related cases. Performance standards forthese

cases were prepared and promulgated in conjunction with the Mental Health Legal Advisors

Committee (MHLAC). An eight-hour training program was offered; attorneys who completed the

training and agreed to abide by the standards became the only attorneys eligible to receive these

assignments.

5. Expansion of Suffolk Bar Advocate Program

Another significant step in improving the assignment systems was the implementation of the

Boston Bar Association-sponsored Suffolk County Bar Advocate Program for all district courts in

Suffolk County. Previously, the program operated only in the Boston Municipal Court. Now,
attorneys-of-the-day are assigned in each of the eight district courts as well. With the implementation

of this program, the district court criminal assignment system is now complete statewide.

B. FAIR AND ADEQUATE COMPENSATION FOR THE PRIVATE BAR

In fiscal year 1986, private attorneys handled approximately 115,000 cases by means of the

two systems of assignment which the Committee inherited from the Trial Court, and which have

continued largely intact. The two systems are:

1. Bar Advocate Programs

In each county, the Committee contracted with local bar association-sponsored bar advocate

programs to schedule and pay private attorneys to provide services in district court criminal matters.

In Suffolk County, compensation was $25 per hour for out-of-court time and $35 per hour for in-

court time. Attorneys outside Suffolk County were compensated at a flat rate of $150 for all work

done on all cases they received on their duty day, with additional hourly compensation if they

appealed a case to the jury session. This latter group of attorneys handled about 75,000 cases in

fiscal year 1986 for which they were compensated $3,566,819 in fiscal year 1986. (See Appendix B

for caseload and cost data.)

2. Case-by-Case Assignments

Attorneys providing representation in all other matters were assigned on a case-by-case basis

and compensated hourly. The rates in effect were $35 per hour for in-court time, and $25 or $35

per hour for out-of-court time (depending on the type of matter). Total compensation in fiscal year

1986 for such matters (which include civil matters, such as care and protection matters, civil

commitment proceedings, Rogers-type proceedings, and certain other guardianships) was
$6,309,520.

As a part of the fiscal year 1987 state budget, the Legislature allowed the Committee to change
the system of compensation for attorneys assigned through bar advocate programs in district court

criminal proceedings outside Suffolk County from the flat payment for cases assigned on the duty

day to an hourly basis on April 1, 1987. This is a major step in improving the quality of services

provided. It achieved recognition of the crucial principal of compensating counsel for all time actually

spent on cases. Once in place, it is expected to raise the average compensation for a district court

criminal case outside Suffolk County from about $46 to about $120.

However, this change does not accomplish the goal of providing adequate compensation. The
current $25/35 per hour rate for in-court and out-of-court time, which applies for most cases, is

inadequate. The Committee will be holding public hearings on compensation early in 1987.



C. TRAINING PROGRAMS

One of the Committee's most significant accomplishments over the past year has been its

development of a comprehensive training program for both private and public attorneys and

administrative and support staff. The Committee now requires all attorneys who wish to provide

representation in criminal matters in the district courts to complete a training program or to have

the requirement waived on the basis of practice experience. These programs are provided to Private

Counsel Division attorneys at no cost to the attorneys, but they must agree to take assignments

in the pertinent area for one year.

1 . District Court Criminal Advocacy Training for Bar Advocates

A two-day district court criminal advocacy training program has been given eight times in

six different locations throughout the state. This program, co-sponsored with both the county bar

advocate programs and Massachusetts Continuing Legal Education, Inc. (MCLE), is modeled after

the bar advocate training program developed in Suffolk County by the Boston Bar Association. It

consists of lectures on procedure and tactics, demonstrations of essential trial skills, and small group
workshops in which participants perform trial skills and receive feedback from experienced

practitioners. Approximately 700 attorneys have attended this program so far. Beginning July 1 , 1987,

all bar advocates must have completed the program, or be qualified for a waiver by the Chief Counsel,

to receive assignments.

2. Care and Protection Training

Beginning on July 1, 1986, concurrent with CPCS assumption of responsibility for assignments

of counsel for Care and Protection and CHINS (Children in Need of Services) cases in the juvenile

and district courts, a two-day training program has been offered in three locations. So far 254

attorneys have attended. Like the criminal advocacy program, this training consists of lectures,

demonstrations and participatory workshops. Attorneys must take the program, unless they qualify

for a waiver, by October 1 , 1 987, to remain on the lists for these assignments. It, too, is co-sponsored

with MCLE.

3. Mental Health Training

Beginning in October, 1985, a series of two-day, ten-hour programs began for Mental Health

cases, including civil commitments, forced medication and guardianships. This program, co-

sponsored with MHLAC, is modeled after a similar one given by CPCS and MHLAC in 1985. As of

now, 98 attorneys have taken it, and three more programs are already scheduled for early 1987.

4. Post-Conviction/Appellate Training

Attorneys desiring to be assigned to post-conviction matters have been, unless waived,

required to attend a one-day training program covering the whole range of post-conviction issues.

This program, chaired by CPCS Chief Appellate Attorney Brownlow Speer, and with a faculty of

both public and private counsel, has been given in two locations and was attended by 70 people.

5. Juvenile Delinquency Training

Beginning December 6, a one-day program on juvenile delinquency cases was initiated. By
October, 1987, lawyers receiving assignments in such cases in the juvenile and district courts must
take both this program and the two-day bar advocate program, unless they qualify for a waiver. The
first program was attended by 62 attorneys.

6. Public Counsel Division New Attorney Training

The two-week training program for new Public Counsel Division attorneys has been revised

and expanded into a rigorous three-week program with a variety of new pedagogic techniques.

Lectures and discussions are supplemented with videotape demonstrations and role-playing

exercises, in which trainees are critiqued by senior staff attorneys. The program concludes with a

mock trial and critique.
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7. Advanced Training

On May 2, 1986, the second annual statewide conference was held in Westford. For the first

time, 50 private attorneys were in attendance, in addition to the entire Public Counsel Division staff.

Two major areas of attention were cases of alleged child sex abuse and defense of drunk driving

cases. Other helpful sessions addressed protecting the record, media relations, use of CPCS
computer technology, investigation techniques, and communication skills.

In addition, an ongoing continuing education program was initiated in October, with a

demonstration and lecture on cross-examination by Larry Pozner, Esq., of Denver, Colorado, a

faculty member of the National College of Criminal Defense Lawyers. This program, attended by

over 100 public and private attorneys, will be made available at other locations on videotape.

A second such program took place January 15, 1987, in Cambridge, addressing the tactics,

procedures, and statutory changes for sexually dangerous person cases. Other programs currently

in the planning process include training for the attorneys affected by the two-county experiment

abolishing trial de novo, a program on single justice practice, and a program addressing ethical

issues.

Finally, seven staff attorneys and two Committee members were able to attend the annual

meeting of the National Legal Aid and Defender Association, and four staff attorneys attended the

two-week program of the National College of Criminal Defense Lawyers. Both programs were
excellent educational opportunities.

8. Training for Administrative and Support Staff

With the advent of automated equipment, word processing training seminars, conducted by

in-house staff, have been provided for the administrative and secretarial staff. Additionally, several

administrative assistants throughout the state were selected to participate in a supervisory training

program sponsored by the Bureau of Human Resource Development. Cathy Stewart, the Office

Support Coordinator who was hired in February, 1986, participated in an instructor training program.

D. PERFORMANCE STANDARDS

1. Termination of Parental Rights Cases

During the past year, peformance standards governing representation of parents and children

in state intervention and termination of parental rights cases were developed through the efforts

of Attorney Jinanne Elder, a private practitioner specializing in family and children's issues, and were

adopted by the Committee.

An advisory committee on family services has been designated by the Chief Counsel, to be

chaired by Attorney Elder and Attorney Jeremy Stahlin, and is expected to assist Committee staff

in its assumption of responsibilities in these areas.

2. Criminal Cases

In addition, a special committee, chaired by Committee member Attorney Nancy Gertner, and

consisting of experienced criminal practitioners at both the district court and Superior Court levels, has

completed proposed standards for performance in criminal cases. These standards should be ready

for promulgation early in 1987. A list of members of the Advisory Committee on Standards in Criminal

Cases is found in Appendix C.

3. Monitoring

Finally, a monitoring protocol was developed for use by bar advocate program administrators

to enhance their monitoring of the performance of panel attorneys. The Committee proposed in its

fiscal year 1988 budget proposal the employment of six attorneys to provide the capability to

coordinate monitoring on a regional basis and to back up local program monitors.



E. TECHNOLOGY

1 . Bill Processing

For the past two years, the Committee has been processing over 40,000 Private Counsel

Division bills each year. With the introduction of the new computerized data collection and payment
processing system, a new billing form was developed, eliminating the necessity for attorneys to

complete more than one billing form in order to be compensated for services. With the introduction

of cut-off dates for bills (requiring submission of bills within 30 days of the disposition of the case

or, for cases pending at the close of the fiscal year, by August 1), improved processing at the

Comptroller's Division, and an expansion of the staff, most attorneys have experienced fewer delays

in payment. Additionally, the Committee has filed an amendment to its enabling legislation which

would eliminate the requirement that the justice hearing the matter certify the bills. Thus, a step

which often results in significant delay would be removed from the process, further decreasing the

turnaround time between an attorney's submission of the bill and final receipt of a check.

2. Accounting

The Accounting Unit, whose responsibilities include maintaining the financial records of the

agency, processing vendors' payments and other accounting transactions (exclusive of private

attorneys' invoices and related court costs), and processing payrolls and other staff-related expenses,

was engaged in preparations for the new state accounting system. With the implementation of the

Massachusetts Management Accounting and Reporting System (MMARS) on July 1, 1986, much
time and energy was devoted to establishing compatibility. Virtually all accounting forms were revised

and new procedures were introduced. The final stages of the implementation process will occur in

February, 1987. At that time, it is anticipated that the responsibility for the data entry of accounting

transactions will pass from the Comptroller's Division to CPCS. This capability will result in the more
expeditious processing of accounting documents.

3. Litigation Support

Computer systems were installed in all local Public Counsel Division offices during this period,

and a test design has been developed for on-line litigation support, including electronic research,

development of motions and jury instructions, and a new system for collection and storage of case

information. It is anticipated that the design will be tested and implemented in the next year.

4. Telecommunications

During the past year, telecommunication systems in the branch offices have been modernized.

As new space was leased, new computer-controlled telephone systems were installed in the

Brockton, Dedham, Lowell and Worcester offices. By the end of the 1988 fiscal year, all offices will

be equipped with this state-of-the-art technology. In addition, software was developed to enable the

local Public Counsel Division offices to provide information electronically to the Boston
headquarters.

F. SUPPORT SERVICES

Although the Committee is mandated to provide investigative resources, social services

support, and a range of other support resources, it has only been able to provide some of these

on a very limited basis due to the lack of funding.

1. Investigators

In the absence of any additional funding for increased investigative services, the Committee
augmented its efforts in this area by using student assistance where available. In most offices, one
or more student volunteers or interns assisted the staff investigator in providing thorough
investigations in most cases.

5



It is a major goal of the Committee to expand its investigative services as aggressively as

resources will permit. Increased use of students appears to be the most productive approach until

funding is increased.

2. Social Services

During the last year, social services support was also expanded by increasing use of students.

Most of the offices in the Greater Boston area were provided with some social service support, under
the direction of Social Services Director Joseph Murphy.

In addition, a new social services coordinator, Margaret Gibbons, was hired for Worcester and
Springfield. She will be available primarily to the Public Counsel Division. Both she and Mr. Murphy
have provided limited support to private counsel as well.

Social Services Director Joseph Murphy and Administrative Assistant Carmen Arroyo have
prepared a social services resource directory for the use of attorneys which will be published early

in 1987.

Providing social services remains a major problem for the Committee because of its limited

resources. Renewed efforts will be made during the next year to upgrade the situation.

III. OTHER MAJOR INITIATIVES

A. National Legal Aid and Defender Association Evaluation of Bar Advocate System

In May of 1985, the Committee commissioned a study of the operations of the bar advocate

system by the National Legal Aid and Defender Association. Completed in early 1986, the study

provided an assessment of the performance of the bar advocate programs and an analysis of the

relationship between the quality of services provided and the level of compensation. The study's

major findings follow.

1. The method of compensating attorneys in the counties outside of Suffolk ($150 per

assigned day no matter how many cases were assigned or how many appearances were

required to complete the case) created a disincentive for providing quality

representation.

2. Training programs were either nonexistent or not geared to the types of basic knowledge
necessary for most bar advocates, nor was there any resource center available for either

questions or materials on criminal advocacy.

3. There was no standard or guideline upon which advocates could measure their

performance or upon which others could do so; nor was there any guideline to provide

a basis upon which the various approaches to a case could be examined.

4. No monitoring of the provision of services existed, so that it was impossible to tell if

accurate bills were being submitted and if performance was at acceptable standards.

5. There was a lack of adequate support services. Bar advocates did not have available

either investigators, social service personnel, or interpreters, nor were they

knowledgeable about what resources were available through the courts or other means.

The report was referred to the Subcommittee on District Court Representation, which has been

following up on the implementation of the recommendations. Some of the recommendations already

implemented include a change in the system of compensation, development of monitoring systems,

and the conduct of training programs.



B. Legislative Program

The Committee's legislative efforts for this period can be divided into two major areas.

1. Budget

Not only was the Committee able to obtain increased financial resources to fulfill its mandate,

but more importantly, it gained statutory recognition for new responsibilities. Changes in the state

budget include:

a. the system of compensation for attorneys accepting assignments through the bar

advocate programs was changed to enable the Committee to pay the bar advocates

by the same method statewide;

b. the responsibility for funds for counsel for indigent juveniles was transferred from the

Trial Court to the Committee, and

c. the responsibility for indigent court costs was transferred from the Trial Court to the

Committee.

2. Other Legislation

The Committee continued to take an active role in the legislative process, adopting positions

and advocating on a variety of proposed bills pending before the General Court.

a. The Committee and staff continued its active opposition to the proposed legislation

to establish a presumptive sentencing system for crimes against the person. This year,

the Committee was joined by a group of Superior Court Department justices in

opposing the legislation.

b. Despite Committee efforts, legislation to eliminate trial de novo on a test basis in two

counties was enacted and signed into law.

c. Legislation stiffening the laws on drunken driving was passed, although the

Committee's criticisms resulted in some improvements in this bill during the legislative

process.

d. A Committee-sponsored bill to clarify the right to individual voir dire of jurors was
enacted.

3. For the first time, the Committee developed its own legislative package for submission

to the General Court. Bills submitted would:

a. revise the Committee's enabling statute;

b. revise the indigent court costs law;

c. increase the threshold amounts for felonies for larceny and related cases;

d. regulate the non-payment of fines;

e. compensate innocent persons unjustly convicted;

f. require corroborating evidence in identification cases;

g. require a probable cause hearing for persons directly indicted;

h. provide for accurate records of proceedings in the jury-of-six, and

i. require the transfer of district court judges on a regular basis.

C. IMPROVEMENT OF PHYSICAL FACILITIES AND EQUIPMENT

During this period, major steps were taken to improve the physical facilities and equipment
for the full-time staff.
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The Private Counsel Division and part of the Boston office trial staff were provided with new
office space and a new office was opened in Norfolk County, staffed by four attorneys and a secretary.

The creation of this Dedham office has increased the number of CPCS offices to twelve.

New leases were also negotiated for office space in Barnstable, Lowell, Pittsfield, Salem,
Springfield and Worcester. The Lowell office was relocated, while the Worcester office was expanded
at its present location. Although the Brockton lease was negotiated during the 1985 fiscal year, the

new office site was not occupied until the beginning of the 1986 fiscal year.

In addition, as noted above, automated data processing equipment was installed in all offices,

and the word processing system in the Appeals Unit was expanded so that it is available to the

attorneys as well as to the secretaries.

During the latter part of the 1987 fiscal year, the Essex County office will relocate from Lynn
to Salem, and the Barnstable, Pittsfield and Springfield offices will be relocated.

D. SPANISH LANGUAGE PROGRAM

The Advisory Committee on Non-English Speaking Clients reported to the Committee on a

series of recommendations to improve services in this area. Among the programs implemented were:

1. hiring of a staff person to coordinate services to Spanish speaking clients;

2. institution of Spanish language classes in the Boston and Springfield offices for both

public and private counsel;

3. updating of the list of bilingual attorneys available to the courts;

4. issuance of a policy directive for the representation of non-English speaking clients by

the Public Counsel Division;

5. new recruitment efforts for bilingual attorneys for the Public Counsel Division staff.

A list of the members of the advisory committee is found in Appendix D.

E. LAW REFORM

In addition to its law reform efforts carried out through its legislative program and the appeal

of cases by the Appeals Unit, the Committee was active in other important legal reform areas.

1. The Committee brought two petitions under G.L. Chapter 211, Section 3, the general

superintendence provision, to affirm the statutory and Committee policy of vertical

representation. This policy was upheld by the single justice in both cases.

2. The Committee filed an amicus curiae brief in the case of Commonwealth v. Delverde,

opposing the concept of "substituted judgement" in a guilty plea in a criminal case. The
Supreme Court's decision (398 Mass. 288) supported the Committee's position.

3. The Committee brought an interlocutory appeal involving the ethical issue of attorney

withdrawal in client perjury cases. The single justice allowed the attorney to withdraw

in this instance and set out guidelines for this type of situation.

4. The Committee co-sponsored a conference on protection of counsel from prosecution

attempts to obtain attorney records and information in violation of the attorney-client

privilege.

IV. PERSONNEL MATTERS
(See Appendix E for Staff Organization Chart.)

A. THE COMMITTEE

There were several changes in the makeup of the Committee during this period. Douglas

Woodlock, the Committee's first chairman, was nominated by the President and approved by the

United States Senate to be a judge of the Federal District Court of Boston. (A copy of Justice

Woodlock's letter of resignation is found in Appendix F.) The Committee elected its vice chairman,

William E. Bernstein of Worcester, to be the new chairman. Attorney Mary Ann Driscoll of Boston was

elected vice chairman. Attorney Walter B. Prince of Boston was elected secretary.
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In addition to Woodlock, three other Committee members resigned. Attorney Joseph T.

Travaline of Burlington was named a justice of the District Court Department of the Massachusetts

State Trial Court. The Honorable Rudolph F. Pierce and Attorney Severlin B. Singleton, III, resigned

because of the press of their practices. The Supreme Judicial Court named four new members to

the Committee. They are: Honorable Margaret C. Burnham, a former justice of the Boston Mun-

icipal Court and a fellow at Harvard University; Attorney Philip X. Murray, a private practitioner

and expert in court administration; Attorney Geraldine S. Hines, a private practitioner and former

chief counsel of the Roxbury Defenders Committee, and Attorney Janis M. Berry, a former Assistant

United States Attorney in Boston and member of the firm of Ropes and Gray.

Upon taking office, Chairman Bernstein reorganized the subcommittees and special

committees. The new subcommittee and special committee membership is listed in Appendix G to

this report.

B. STAFF CHANGES

1. On March 3, 1986, Hampden County Regional Supervisor Peter J. Rutherford became
the third attorney-in-charge of a regional office to be honored with a judgeship during

the short existence of CPCS. He was succeeded by Mary Lou Rup, a senior member
of the Springfield office who had initially joined the Massachusetts Defenders Committee
(MDC) as an attorney in its Pittsfield office.

2. Not long thereafter, Berkshire County Regional Supervisor Andrew T. Campoli retired

after twenty-seven years' service to concentrate on a law practice with his sons. Rita

Scales was named acting attorney-in-charge.

3. On July 1, 1986, the long-envisaged office in Norfolk County (Dedham) was opened.

Joel A. Goodman, the assistant regional supervisor in the Boston Trial Unit and a veteran

of fourteen years' service to MDC and CPCS, was named regional supervisor. He and
his staff of attorneys will provide representation for the first time to persons charged

with major felonies in the district courts of Norfolk County.

4. Stephanie Page, who had previously served as the supervisor in the Boston Municipal

Court and in Dorchester District Court, was named to succeed Goodman as the assistant

regional supervisor in the Suffolk County office.

5. Charles T. Spurlock of the Roxbury Defenders Unit was the fourth attorney-in-charge

to be named to a judgeship and he was replaced by Ronald P. Locke, who began his

service with MDC as an investigator and had previously served as a trial attorney in

Boston and Roxbury.

6. During the past year, the Committee's General Counsel, Richard J. Hayes, resigned to

enter private practice but maintained his relationship to the Committee on a contract

basis, providing advice to the Chief Counsel and carrying out specified legislative liaison

efforts as required. The Committee hired Attorney Lisa M. Hewitt as its new Legislative

Counsel in September, 1986.

7. Bryan Shumsky, a graduate of Stanford University, was hired as the Data Base Manager.

The new post of Special Counsel for Technology was created to provide oversight and
long-range planning. Appeals attorney Richard Zorza was named to serve in that

capacity.

8. Teresa E. Rae was assigned to be a supervisor in the Boston Accounting Unit, and Nancy
L. Chiaramonti became the new supervisor of the Purchasing Unit.

9. Edgar A. Rimbold, the attorney-in-charge of the Barnstable office and former chief counsel

of the MDC, retired, and William W. Robinson of the Plymouth County office was named
as the new attorney-in-charge in Barnstable County.

10 Gerard F. Schaefer, Chief Trial Counsel, and former chief counsel of the MDC, retired.

1 1.Thomas J. Herbert, Chief Trial Counsel, died unexpectedly of a heart attack.
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C. RECRUITMENT

1. Administrative Staff

In keeping with the Committee's affirmative action goals, concerted efforts were made to

recruit minorities. Those endeavors resulted in a 33.3% increase in the number of minority employees
on the administrative and clerical staff statewide.

2. Legal Staff

a. The Public Counsel Division initiated a program of early employment offers to highly

qualified candidates with particular emphasis on the hiring of minorities and females.

Through this program, two attorneys were hired for the Trial Unit and one was hired

for the Appeals Unit. Based upon the initial success of this effort, it is intended to

expand this "early offer" program for future recruiting. As a result of aggressive

recruiting, the makeup of the legal staff has increased from 11.5% minority to 18%
minority and from 30% female to 40% female in the two years of operation of the

Committee.

b. The Division also began a policy of seeking outside experienced criminal

practitioners to fill some senior attorney positions. When the Springfield office, in

early 1986, suffered the loss of three experienced lawyers from its ten-attorney staff,

two of the three replacements were experienced criminal practitioners, one a public

defender from another state and the other a former prosecutor.

V. PUBLICATIONS

During this period, the Committee issued a variety of different publications designed to assist

both public and private attorneys in carrying out their responsibilities. These included:

A. THE CPCS NEWSLETTER

Three issues of the newsletter were published by the Committee. Regular features in the

newsletter included "Casenotes," highlighting recent Massachusetts decisions of widespread

concern, or which substantially affect individual rights; "Forum," an analytical piece on an area of

law of major interest to counsel representing indigents, including suggestions for tactical

approaches; "Personnel Update," listing changes, new hirings, transfers, resignations, and other

actions of the full-time staff; "Schedule of Training Programs," listing planned training programs

for the next several months; "Comment," an editorial column on an issue of current importance as

well as other articles of special interest.

B. THE FIRST ANNUAL REPORT

This report reviewed the Committee's accomplishments for its first year of operations.

C. THE MANUAL FOR COUNSEL ASSIGNED THROUGH THE CPCS

This booklet includes the various policies and procedures to be followed by assigned counsel.

10



VI. FISCAL MANAGEMENT

The Budget Unit coordinated budget preparation and provided financial management reports.

The following compilation reflects the budgets which have been requested by the Committee and
the amounts which have been appropriated by the Legislature to date.

FISCAL BUDGET PRIMARY SUPPLEMENTAL TOTAL
YEAR REQUEST APPROPRIATION APPROPRIATION

1985 $ — $14,330,711 $1,200,000 $15,530,711

1986 19,613,634 15,872,588 1,761,783 17,634,371

1987 25,820,462 21,295,649

1988 30,257,300

(See Appendices H, I and J.)

The 1987 fiscal year appropriation contained funding for counsel to juvenile indigents totalling

$2,096,702 and funding for the payment of indigent court costs totalling $550,000. Funds for these

purposes were appropriated previously to the Trial Court. For this fiscal year period, the Legislature

also approved three new positions which increased the agency's total number of authorized positions

from 193 to 196. It also inserted in the budget line item language to equalize compensation for all

private attorneys who are assigned to criminal cases in the district courts of the Commonwealth.
Finally, a request to designate the appropriation account as a PAC account (Prior Appropriation

Continued) was granted and enacted by the Legislature. As a result, unexpended 1986 fiscal year

funds were reappropriated for use during the 1987 fiscal year and are available to pay for any prior

year expenses. New systems were required for all of these changes.

In the past fiscal year, the Committee also assumed responsibility for processing payments

to vendors compensated through G.L. Chapter 261, Section 27A-G, the Indigent Court Costs Fund.

Monies from this fund are available to indigents in civil and criminal matters in order to assure that

the applicant receives as effective a prosecution, defense, or appeal as s/he would have if s/he were

financially able to pay. The fund typically compensates for costs of service, publication, blood tests,

investigators, etc.

VII. APPELLATE CASES

The Committee continued to produce high-quality briefs and representation for its clients.

Under present policy, the Appeals Unit handles all cases appealed from the Trial Unit unless a conflict

of interest has arisen in the case; e.g., the client desires to claim ineffective assistance of counsel

by his trial attorney. The Appeals Unit is also assigned cases appealed by non-public division

attorneys and/or assigned to the Committee by the courts on a random basis, but within the Unit's

caseload limitation as established by the Appeals Standards. All other cases are assigned to private

counsel attorneys.

While appellate attorneys lose far more cases than they win because of the low percentage

of reversals of criminal convictions in the appellate courts, they continue to achieve major

advancements and reforms in the criminal law through their efforts. Among the principal legal

achievements by the Committee during the period of this report are the following cases.

Commonwealth v. Brown, 395 Mass. 604 (requirement of adherence to Superior Court Rule
6 in sequence of exercise of peremptory challenges of prospective jurors); Commonwealth v.

Kelleher, 395 Mass. 821 (defective "reasonable doubt" instruction to jurors implicates Constitutional

requirement of due process); Commonwealth v. Trapp, 396 Mass. 202 ("business record" not

admissible under G.L. c.233, §78 if made after commencement of proceedings against defendant;
evidence of defendant's "other bad acts" inadmissible for purpose of defeating insanity defense);

Commonwealth v. A Juvenile, 396 Mass. 215 (trial judge must hold colloquy with defendant
personally before interrogating prospective jurors, under G.L. c.238, §28, paragraph 2, as to racial

bias); Commonwealth v. Anderson, 396 Mass. 306 (error for judge to fail to charge on evidentiary

11



effect of witness's prior inconsistent statement); Commonwealth v. Burno, 396 Mass. 622 (defining

level of injury to alleged victim warranting defendant's conviction of assault and battery with

dangerous weapon on "wanton or reckless" theory); Commonwealth v. Guilfoyle, 396 Mass. 1003

(judge abuses discretion by exercising it for impermissible purpose of creating unfair prejudice to

defendant); Commonwealth v. Two Juveniles, 397 Mass. 261 (limits of confidentiality privilege under
G.L. c.233, §20J, for statements of alleged rape victim to "sexual assault counsellor"); Commonwealth
v. Ford, 397 Mass. 298 (certified record of prior conviction used to impeach defendant and admitted

as exhibit must not contain extraneous prejudicial matter); Commonwealth v. Brow, 20 Mass. App.

Ct. 375 (judge's sua sponte charge on "consciousness of guilt" must contain mandatory Toney
instructions); Commonwealth v. Fudge, 20 Mass. App. Ct. 382 (police seizure of items not described

in search warrant is warrantless seizure which Commonwealth bears burden of justifying);

Commonwealth v. Mendrala, 20 Mass. App. Ct. 398 (in alleged rape case, examining doctor's

"opinion" as to credibility of victim's report of sexual assault is inadmissible); Commonwealth v.

Flanagan, 20 Mass. App. Ct. 472 (error for judge to preclude defendant from cross-examining police

officer as to reason for failure to conduct "lineup" identification procedure); Commonwealth v.

Binienda, 20 Mass. App. Ct. 756 (error to admit "prior consistent statement" of prosecution witness

into evidence where statement was made after witness's motive to fabricate arose); Commonwealth
v. Seminara, 20 Mass. App. Ct. 789 (interpreting Daye rule as to admissibility of photo of defendant

allegedly identified by eyewitness to crime); Commonwealth v. Sullivan, 20 Mass. App. Ct. 802

(quantification of "reasonable doubt" in judge's charge to jury is serious error); Commonwealth v.

Key, 21 Mass. App. Ct. 293 (inadmissibility of police officer's opinion as to defendant's resemblance

to perpetrator as described by victim); Commonwealth v. Saez, 21 Mass. App. Ct. 408 (insufficiency

of evidence that defendant was acting as "lookout" cannot be cured by conjecture or surmise);

Commonwealth v. Gauthier, 21 Mass. App. Ct. 585 (jury must be free to infer prosecution witness's

bias from fact of dismissal before trial of criminal charge pending against him); Commonwealth v.

Rivers, 21 Mass. App. Ct. 645 (Commonwealth must establish four Brown factors before cross-

examining defense witness as to failure to report exculpatory information to police); Commonwealth
v. Bassett, 21 Mass. App. Ct. 713 (prosecutor's argument to jury on defense witness's failure to report

exculpatory information to police requires foundation of evidence of presence of four Brown factors);

Commonwealth v. Sevieri, 21 Mass. App. Ct. 745 (prosecutor prohibited from inviting jurors to put

themselves in victim's place or suggesting that jurors will have to explain their verdict to others);

Commonwealth v. Coakley, 21 Mass. App. Ct. 917 (district court judge must conduct Duquette

colloquy with defendant as prerequisite to validity of defendant's waiver of appeal for trial de novo);

Commonwealth v. Banker, 21 Mass. App. Ct. 976 (judge in sentencing defendant must not punish

him for having exercised his right to trial); Commonwealths/. Miranda, 22 Mass. App. Ct. 10 (defendant

has Sixth Amendment right under rule of Herring v. New York to final argument by counsel to

factfinder); Commonwealth v. Schmukler, 22 Mass. App. Ct. 432 (defendant who testifies has right

to introduce evidence of his good reputation for truthfulness and veracity); Commonwealth v. Watts,

22 Mass. App. Ct. 952 (when transcript of defendant's trial is lost, and record cannot be reconstructed

sufficiently to evaluate his motion for required finding, he must be granted new trial).

In addition to these cases, special note should be taken of the efforts of Deputy Chief Appellate

Attorney Patricia A. O'Neill in the case of Commonwealth v. Lindsey, 396 Mass. 840 (1986). In this

case, the Supreme Judicial Court ruled against Mr. Lindsey on his claim that he was justified in

carrying an unlicensed firearm in order to defend himself against an attack by an assailant. Despite

this decision, Ms. O'Neill did not give up and was able to attract wide publicity for her client's plight

in the news media and in the community. The result, a commutation of Mr. Lindsey's mandatory
one-year sentence by the Governor and the Governor's Council, is a tribute to Ms. O'Neill.
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APPENDIX A

ASSIGNMENT OF MURDER CASES
JULY 1, 1985 — DECEMBER 31, 1986

PUBLIC COUNSEL

TOTAL CASES 10

NO. OF ATTYS 8

BREAKDOWN OF COUNTIES

Barnstable 0

Berkshire 0

Bristol 1

Dukes 0

Essex 1

Franklin 0

Hampden 0

Hampshire 0

Middlesex 2

Norfolk 0

Plymouth 0

Suffolk 6

Worcester 0

TOTAL 10

PRIVATE COUNSEL

TOTAL CASES 177

NO. OF ATTYS 130

BREAKDOWN OF COUNTIES

Barnstable 4

Berkshire 1

Bristol 7

Dukes 0

Essex 11

Franklin 2

Hampden 15

Hampshire 2

Middlesex 26

Norfolk 3

Plymouth 12

Suffolk 78

Worcester 16

TOTAL 177
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APPENDIX B

BAR ADVOCATE PROGRAMS
CASELOAD AND COST DATA
July 1, 1985 — June 30, 1986

APPROX. NO. APPROX. NO. TOTAL ATTY. APPROX. COST/
COUNTY ATTORNEYS CASES COMPENSATION CASE

Barnstable 41 5,005 $ 150,981 $ 30

Berkshire 25 2,027 190,886 94

Bristol 197 6,589 354,541 53

Dukes 7 205 25,050 144

Essex 83 8,856 552,888 62

Franklin 23 1,017 78,900 77

Hampden 142 8,762 309,733 35

Hampshire 55 1,777 112,584 63

Middlesex 191 17,530 570,094 32

Norfolk 30 6,004 395,296 65

Pilgrim 145 6,071 387,938 63

Worcester 83 11,157 437,928 39

TOTAL 1,022 75,000 $3,566,819 $ 46
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APPENDIX C

ADVISORY COMMITTEE ON STANDARDS
IN CRIMINAL CASES

Joseph A. Amoroso, Jr. (Cambridge)

Louis D. Coffin (New Bedford)

Frank R. Herrmann (Public Counsel)

Geraldine S. Hines (Roxbury)

Nancy Gertner, Chair (Boston)

Andrew L. Mandell (Worcester)

John H. Miller, Jr. (West Roxbury)

Eva S. Nilsen (Boston)

Stephanie Page (Public Counsel)

Martin R. Rosenthal (CPCS Training Director)

Ronald P. Locke (Public Counsel)

(Milton L. Wright [Public Counsel])

Bernard J. Whalen, Jr. (South Hadley)
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APPENDIX D

ADVISORY COMMITTEE ON NON-ENGLISH SPEAKING CLIENTS

Yolanda Y. Acevedo (Public Counsel)

Nancy T. Bennett (Public Counsel)

Pamela Hattem (Public Counsel)

Richard F. Landrigan (Somerville)

Virginia N. Lee (Boston)

Luis G. Perez (Worcester)

Salim R. Shakur (Boston)

Craig D. Smith (Public Counsel)

The Committee is co-chaired by CPCS deputy chief counsels Nancy Gist and William J. Leahy.
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APPENDIX F

July 11, 1986

BY HAND

Hon. Edward F. Hennessey
Chief Justice, Supreme Judicial Court

New Court House
Pemberton Square

Boston, Massachusetts 02108

Dear Chief Justice Hennessey:

Legal scholars have devoted a great deal of effort to understanding the broader implications

of Marbury v. Madison, 1 Cranch 137, 2 L.Ed.60 (1803). However, recently I have had a narrower

focus. The very practical and highly personal lesson I have drawn from the case is that poor Mr.

Marbury was without a remedy when his judicial commission was not actually delivered. Acting

accordingly, I have avoided severing important pre-judicial relationships until I had my own
commission in hand.

My commission has been received and I now feel sufficiently secure to submit herewith on

the day following the final monthly Committee meeting in which I will participate my resignation

from the Committee for Public Services effective July 18, 1986, the last business day before my
induction as a Judge of the United States District Court for the District of Massachusetts.

My delay in the effective date of my resignation from the Committee until the last possible

moment is purposeful. My service on the Committee has, quite simply, been the most satisfying

experience in my professional career; and I want to continue it for as long as I properly can. I very

much appreciate the opportunity afforded me by the Justices of the Supreme Judicial Court to

perform that service.

During the past two and one half years since my appointment, I have had the privilege to inform

the Court on behalf of the Committee regarding our work. Our views, I felt, were always met with

courtesy and careful consideration. Of course, the nature of the relationship is such that the Court

and the Committee — while sharing the overarching interest in securing fairand equal administration

of justice — are, by virtue of differing institutional roles, called upon to set differing immediate goals

in securing that interest. The goal of the judiciary is the complex and multifaceted one of achieving

efficient administration of the justice system. The Committee's goal is single faceted: that of ensuring

that each individual litigant for whom the Committee provides counsel receives the undivided

representation of his or her attorney in pursuing the sole and ultimately self-defined concerns of

that client.

The Committee is aware of criticism in some quarters less sensitive than the Court that the

devotion of the Committee and its attorneys to the client's narrow interest is an impediment to more
expeditious resolution of cases. With all due respect, wholesale case management cannot and should

not be the moving force for the Committee unless it would do individual justice for the Committee's

clients. It is the genius of Chapter 21 1D that the potential for conflicting institutional goals which
might distract those charged with securing indigent representation from single minded concern with

the individual client has been prevented by the creation of an agency whose sole purpose is to serve

the client's interests.

The Supreme Judicial Court was, I know, fully aware of the institutional tension and conflict

caused when the appointment process through which the Committee's immediate goals are now
realized was formerly vested in the judiciary itself. The resolution of that tension was Chapter 21 1D
which vested that appointment authority in an agency distinct from the judiciary itself. The Supreme
Judicial Court was, of course, instrumental in the successful passage of that legislation. The Court,

for its part, has scrupulously maintained the integrity of the legislation through its fair and
disinterested treatment of the Committee's work.
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For its part, the Committee, which the Court constituted with appointments representing

diverse and sometimes antagonistic perspectives, has maintained the integrity of the legislation by

single mindedly pursuing the goal of undiluted service to our clients' interests — even though such
advocacy may further burden an overtaxed system for administration of justice. No client deserves

or is entitled to anything less. The basic principles were perhaps no better stated than in Lord

Brougham's defense of Queen Caroline where he told the House of Lords that

there are many whom it may be needful to remind — that an advocate by

the sacred duty which he owes his client knows, in the discharge of that

office, but one person in the world, that client and none other, to save that

client by all expedient means, to protect that client at all hazards and costs

to all others, and among others to himself, is the highest and most
unquestioned of his duties. And he must not regard the alarm, the suffering,

the torment, the destruction which he brings upon any other. Nay,

separating the duties of a patriot from those of an advocate, and casting

them if need be to the wind, he must go on reckless of the consequences
if his part it should unhappily be to involve his country in confusion for

his client's protection

L.P. Stryker, For the Defense 361 (1947) (emphasis in original)

I very much appreciate the opportunity the Court provided me to sharpen my recognition of

these goals of the advocate and to serve the administration of justice in the courts of the

Commonwealth by working with the very talented and committed staff and members of the

Committee for Public Counsel Services to have those goals achieved. I can think of no higher honor

as a member of the bar than to have participated in such an enterprise. It is an experience which

will, I think, fundamentally shape the manner in which I as a judge view the advocates who appear

before me and the proper role of the courts in resolving the interests which they represent.

Sincerely,

Douglas P. Woodlock

DPW/efb
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APPENDIX G

COMMITTEE FOR PUBLIC COUNSEL SERVICES
SUBCOMMITTEES

NOTE: THE CHAIRMAN WILL BE AN EX-OFFICIO MEMBER OF ALL SUBCOMMITTEES.

EXECUTIVE COMMITTEE

Bernstein (Chair)

Driscoll

Prince

Gertner

Duggan
Spangenberg

BUDGET & FISCAL ADMINISTRATION

Driscoll (Chair)

Spangenberg
Murray

Prince

LEGISLATION, RULES & REGULATIONS

Quinn (Chair)

Cremens
Hines

Flatley

PERSONNEL & EQUAL EMPLOYMENT
OPPORTUNITY

Cremens (Chair)

Prince

Burnham
Gertner

SPECIAL SUBCOMMITTEES

APPEALS

Gertner

Murray

DISTRICT COURT REPRESENTATION (PRIVATE BAR)

Burnham (Chair)

Duggan
Spangenberg
Flatley

ROXBURY DEFENDERS COMMITTEE

Prince (Chair)

Hines

Driscoll

SUPPORT SERVICES

Hines (Chair)

Spangenberg
Cremens

TRAINING AND QUALIFICATIONS

Gertner (Chair)

Berry

Burnham
Driscoll

Murray

STANDARDS OF INDIGENCY AND AVAILABILITY
OF COUNSEL

Spangenberg (Chair)

Driscoll

AUTOMATED DATA SYSTEMS

Murray (Chair)

Spangenberg

LONG-RANGE PLANNING

Cremens
Driscoll

Duggan
Gertner

Prince

Spangenberg
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APPENDIX J

FISCAL YEAR 1987 ALLOTTED APPROPRIATION

PUBLIC (6,681.663 00)

PRIVATE (13,655,681.00

ADMIN (958,305.00)

TOTAL APPROPRIATION: 21,295,649
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APPENDIX K

PUBLIC COUNSEL DIVISION
TRIAL UNIT CASE STATISTICS
JULY 1, 1985 — JUNE 30, 1986

DIST. CT.
DIST. CT. JURY OF SIX SUP. CT. TOTAL TOTAL JURY

COUNTY DISPOSED DISPOSED DISPOSED DISPOSED TRIALS

BARNSTABLE 646 21 81 748 3

RFRKSHIRELJ 1— 1 1 1 \ O 1 III 11

—

363 57 41 461 13

RRIQTOl 1,286 64 327 1,677 8

DUKES 15 0 2 17 0

ESSEX 333 23 222 578 11

HAMPDEN 1,310 47 438 1,795 21

HAMPSHIRE
i 1 1 \ ivii vJi ii n i 0 o 50 50 5

MIDDLESEX 2,611 182 397 3,190 18

Cambridge (1,498) (143) (279) (1,920) (16)

Lowell (1,113) (39) (118) (1,270) (2)

NANTUCKET 0 1 1 2 0

NORFOLK 0 0 147 147 5

PLYMOUTH 1,301 101 105 1,507 30

SUFFOLK 1,502 24 403 1,929 50

Boston (1,203) (24) (366) (1,593) (43)

Roxbury (299) (0) (37) (336) (7)

WORCESTER 1,488 165 434 2,087 64

TOTAL 10,855 685 2,648 14,188 228
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