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Notice of Expiration of Emergency Regulation

There are no Emergency Expirations in this Massachusetts Register.

Emergency Regulations

There are no Emergency Regulations in this Massachusetts Register.

Permanent Regulations

101 CMR Executive Office of Health and Human Services

414.00 Rates for Family Stabilization Services 11

Governs the payment rates for family stabilization services provided to

publicly aided individuals by governmental units.  These services are

purchased by the Department of Children and Families (DCF), the

Department of Public Health (DPH), and the Department of Mental Health

(DMH).

427.00 Rates for Certain Youth and Young Adult Support Services - Correction 13

103 CMR Department of Correction

423.00 Restrictive Housing 15

Establishes rules governing Restrictive Housing.

425.00 Placement Reviews In Secure Treatment Units 17

Establishes placement reviews in Secure Treatment Units.

430.00 Inmate Discipline 19

Establishes a fair and impartial system governing Massachusetts

Department of Correction inmate disciplinary proceedings.  The process

is intended to serve as a method of maintaining order in the institutions

while encouraging positive behavior change.

130 CMR Division of Medical Assistance

405.000 Community Health Center Services 21

Governs community health center services under MassHealth.

441.000 Chiropractor Services 23

Governs chiropractor services under MassHealth.

205 CMR Massachusetts Gaming Commission

146.00 Gaming Equipment - Compliance 25
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220 CMR Department of Public Utilities

114.00 Uniform Gas Leaks Classification 27

Governs (a) uniform natural gas leaks classification; (b) requirements for

undertaking projects in a public way; (c) prioritization of projects located

within a school zone; (d) reporting requirements, consistent with the

provisions of M.G.L. c. 164, § 144; and (e) the repair and elimination of

environmentally significant Grade 3 leaks.  Applies to every Gas Company,

municipal gas department, or other person engaged in the distribution of

natural gas.

310 CMR Department of Environmental Protection

7.00 Air Pollution Control - Compliance 29

322 CMR Division of Marine Fisheries

4.00 Fishing and Shellfish Equipment 31

Amends and recodifies the mobile gear fishing regulations, including

updating the mobile gear closure boundaries using lat/long coordinates;

specifying that chafing gear may be used on the bottom of trawl nets and

net strengtheners may be used in the small mesh squid fishery; extending

the night closure to purse seine fishing; and moving the sea scallop dredge

gear and whiting small mesh trawl regulations into a singular mobile gear

regulatory section.

6.00 Regulation of Catches 33

Implements a ten-year schedule to increase the minimum gauge width for

knobbed and channeled whelk to 3 5/8", a size at which 50% of female

whelks are sexually mature.  The gauge will increase by 1/8" on a biennial

basis beginning in 2019 when the gauge width will be increased from 2

7/8" to 3".  This is being done to enhance spawning stock biomass

protections.

7.00 Permits 35

Makes several technical corrections to DMF permitting regulations,

including (1) correctly establishing the Coastal Access Purse Seine Permit

as an open access permit; and (2) simplifying regulatory language in the

Coastal Access Permit section, including the vessel size limit rule.

7.00 Permits 37

Establishes a December 31, 2018 Control Date for the State-Waters

Groundfish Fishery.  Subject to future rule making, this control date may

be used to limit entry and participation in the state-waters groundfish

fishery based on prior fishing history.  Technical corrections are also made

to refine the language addressing the rules governing waiving the

owner-operator requirement for fish pot permits.
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8.00 Coastal Fisheries Conservation and Management 39

There are two technical changes. First, it clarifies that the maximum

commercial fishing vessel length is 72'.  Second, it recodifies the Upper

Cape Cod Fixed Gear Free Zone regulation and moves the embedded

raised foot rope trawl regulations to 322 CMR 4.00.

8.00 Coastal Fisheries Conservation and Management 41

Establishes an April state-waters groundfish closure for certain

state-waters of Massachusetts Bay between Plymouth and Marblehead. 

Realigns the state-waters groundfish fishery's landings with the federally

allocated state-waters set-aside targets for this fishery, including a

provision that allows the Director to rescind the closure if the data shows

the set-asides will not be exceeded nor federal conservation goals

jeopardized for that fishing year (May 1st through April 30th).

12.00 Protected Species 43

Establishes a ten knot speed limit for small vessels (less than 65' overall

length) during the period of March 1st through April 30th operating in the

waters of Cape Cod Bay.  This is to prevent ship strikes with endangered

right whales that migrate into the Bay and surface feed during the late

winter and early spring.  Ship strikes are a principal source of mortality

and scientific studies show the risk of mortality is greatly reduced when a

vessel is operating at less than ten knots.  The Director may extend or

rescind this speed limit based on presence of right whales.  Additionally,

regulatory language was added to adjust the timing of fixed gear closures

in response to the presence of right whales.

16.00 Shellfish Sanitation, Harvest, Handling and Management 45

Recodifies DMF shellfish regulations to ensure explicit compliance with

the National Shellfish Sanitation Program''s Model Ordinance.  This

includes regulatory provisions that:  (1) describe shellfish growing area

classifications; (2) explain how growing are classifications and harvest

statuses are published and amended; (3) establish rules governing the

sanitary harvest, handling and transport of shellfish; (4) allows for bulk

tagging by "grower/dealers"; and (5) describes the shellfish relay program

and relay fee.  Existing regulations for the Vp Control Plan and the harvest

of shellfish from non-commercial areas remain intact.  Minor technical

corrections have also been made to existing regulations.

950 CMR Office of the Secretary of the Commonwealth

12.200 Registration of Broker-dealer, Agents, Investment Adviser,

Investment Adviser Representatives and Notice of Filing Procedures

for Federal Covered Advisers 47

Designation of NASAA multi-state statement of policy on Use of Electronic

Offering Documents and Electronic Signatures in regulatory review

standards.

13.300 Registration of and Notice Filings for Securities 49

Notice filing requirement for Funding Portals (federal crowdfunding).
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14.400 General Provisions 51

Amendments include:  Updating references to securities exchanges for the

purposes of the state exchange listing exemption (M.G.L. c. 110A,

§ 402(a)(8); Deleting the Massachusetts Uniform Limited Offering

Exemption (obsolete); Adding references to SEC Rule 147A in the state

crowdfunding exemption;  Adding a notice filing requirement  for federal

crowdfunding offerings; Adding a notice filing requirement for offerings

under SEC Regulation A, Tier 2; and Adding references to filing forms for

federal crowdfunding and Regulation A, Tier 2 offerings.
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CHAPTER

NUMBER

BILL 

NUMBER

TITLE DATE

Acts 2019

Establishing a Sick Leave Bank for Joy Cochran, an Employee of 
the Department of Children and Families.

1/24/20191 S 5

Establishing a Sick Leave Bank for Marc Wedgeworth, an 
Employee of the Trial Court.

1/24/20192 S 6

Establishing a Sick Leave Bank for Pamela Gellar, an Employee 
of the Department of Children and Families.

2/11/20193 H 75

Establishing a Sick Leave Bank for Tiffany Gibb, an Employee at 
Tewksbury Hospital.

2/21/20194 S 20
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NOTICE OF FINAL AGENCY ACTION

SUBJECT: Psychiatric Day Treatment Center Services, effective January 1, 2019

AGENCY: Massachusetts Executive Office of Health and Human Services

Pursuant to the provisions of M.G.L. c. 118E, the Executive Office of Health and Human
Services (EOHHS) will adopt amendments to:

101 CMR 307.00: Rates for Psychiatric Day Treatment Center Services

The following describes and summarizes amendments to MassHealth payments for
Psychiatric Day Treatment Center Services as described in 101 CMR 307.00. The
amendments will revise the previous notice regarding the proposed rates in 101 CMR
307.00, effective January 25,2019, to adjust the rates established for psychiatric day
treatment services as a result of rebasing to the FY2015 costs, and the addition of
salary adjustments to clinical positions in the rate model.

Goals, Objectives, and Justification of the Amended Methodology for ICC/FS& T
Services

EOHHS previously proposed an hourly rate for psychiatric day treatment center
services, effective January 25, 2019, of $11.09. After public hearing, the Agency .
increased the hourly rate for psychiatric day treatment center services from $11.09 to
$12.83. EOHHS is making these changes, subject to federal approval, to ensure that
payments are reasonable and adequate to meet the costs that must be incurred by
efficiently and economically operated facilities, and to ensure that payment rates are
consistent with efficiency, economy, and quality of care. The amendments are projected
to increase annual aggregate MassHealth expenditures by additional $1,088,661 over
base spending.

Copies of the final regulation and rates are available at EOHHS or may be viewed at
EOHHS's website at https:l/www.mass.gov/regulations/101-CMR-30700-rates-for-
psychiatric-day-treatment-center-services.

March 13, 2019
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THE COMMONWEALTH OF MASSACHUSETTS
Secretary of the Commonwealth - William Francis Galvin

NOTICES OF PUBLIC REVIEW OF PROSPECTIVE REGULATIONS
PUBLISHED IN COMPLIANCE WITH M.G.L. c. 30A, §§ 2 AND 3

March 22, 2019

There are no Notices of Prospective Regulations in this Massachusetts Register.
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THE COMMONWEALTH OF MASSACHUSETTS
Secretary of the Commonwealth - William Francis Galvin

2019 CUMULATIVE TABLE TO THE MASSACHUSETTS REGISTER

1387

The Cumulative Tables lists all regulations and amendments thereto published in the Massachusetts

Register during the current year.  The Table is published in each Register.

State agencies are listed in the Table as they appear in the Code of Massachusetts Regulations (CMR or

Code) in CMR numerical order which is based on the cabinet structure.  For example, all Human Service

agencies are prefaced by the number “1" and are designated as 101 CMR through 130 CMR.

The Cumulative Tables published in the last issue of previous years will have a listing of all regulations

published for that year.  These Registers are:

April 6, 1976 - 1977 Register:    # 88 Date:  1998 Register:  # 859

1978 138 1999 885

1979 193 2000 911

1980 241 2001 937

1981 292 2002 963

1982 344 2003 989

1983 396 2004 1016

1984 448 2005 1042

1985 500 2006 1068

1986 546 2007 1094

1987 572 2008 1120

 1988 598 2009 1146

1989 624 2010 1172

1990 650 2011 1198

1991 676 2012 1124

1992 702 2013 1250

1993 729 2014 1276

1994 755 2015 1302

1995 871 2016 1329

1996 Supp. # 2  807 2017 1355

 1997  833 2018 1381

7
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Effective 

Issue Date

101 CMR Executive Office of Health and Human Services

204.00 Rates of Payment to Resident Care Facilities . . . . . . . . . . . . . . . . . . . 1383 1/25/19

206.00 Standard Payments to Nursing Facilities . . . . . . . . . . . . . . . . . . . . . . . 1383 1/25/19

304.00 Rates for Community Health Centers - Correction (MA Reg. # 1381) 1385 12/28/18

307.00 Rates for Psychiatric Day Treatment Center Services . . . . . . . . . . . . . 1383 1/25/19

312.00 Family Planning Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1383 1/25/19

313.00 Rates for Freestanding Clinics Providing Abortion and

Sterilization Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1385 2/22/19

334.00 Prostheses, Prosthetic Devices and Orthotic

Devices - Correction (MA Reg. # 1381) . . . . . . . . . . . . . . . . . . . . . . . 1383 12/28/18

359.00 Rates for Home and Community-based Services Waivers . . . . . . . . . 1384 2/8/19

414.00 Rates for Family Stabilization Services . . . . . . . . . . . . . . . . . . . . . . . . 1387 3/22/19

427.00 Rates for Certain Youth and Young Adult Support Services

- Correction (MA Reg. # 1379) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1387 11/30/18

444.00 Rates for Certain Substance Use Disorder Services . . . . . . . . . . . . . . 1384 2/8/19

103 CMR Department of Correction

423.00 Restrictive Housing - Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1382 12/28/18

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1387 3/22/19

425.00 Placement Reviews in Secure Treatment Units - Emergency . . . . . . . 1382 12/28/18

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1387 3/22/19

430.00 Inmate Discipline - Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1382 12/28/18

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1387 3/22/19

104 CMR Department of Mental Health

30.00 Fiscal Administration . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1384 2/8/19

106 CMR Department of Transitional Assistance

701.000 Transitional Cash Assistance Programs (TCAP):  General Policies

- Compliance (MA Reg. # 1379) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1384 11/13/18

702.000 Transitional Cash Assistance Programs (TCAP): The Eligibility

 Process - Compliance (MA Reg. # 1379) . . . . . . . . . . . . . . . . . . . . . . 1384 11/13/18

703.000 Transitional Cash Assistance Programs (TCAP):  Nonfinancial

Eligibility - Compliance (MA Reg. # 1379) . . . . . . . . . . . . . . . . . . . . 1384 11/13/18

704.000 Transitional Cash Assistance Programs (TCAP):  Financial

 Eligibility. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1384 2/8/19

706.000 Transitional Cash Assistance Programs (TCAP): Auxillary

Activities - Compliance (MA Reg. # 1379) . . . . . . . . . . . . . . . . . . . . . 1384 11/13/18

114 CMR Division of Health Care Finance and Policy

114.3

7.00 Psychiatric Day Treatment Center Services . . . . . . . . . . . . . . . . . . . . 1383 1/25/19

130 CMR Division of Medical Assistance

405.000 Community Health Center Services . . . . . . . . . . . . . . . . . . . . . . . . . . . 1387 3/22/19

417.000 Psychiatric Day Treatment Program Manual . . . . . . . . . . . . . . . . . . . . 1383 1/25/19
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Effective 

Issue Date

418.000 Substance Use Disorder Treatment Services . . . . . . . . . . . . . . . . . . . . 1384 2/8/19

441.000 Chiropractor Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1387 3/22/19

506.000 HealthCare Reform:  MassHealth:  Financial Requirements

- Correction (MA Reg. # 1374) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1386 7/1/18

205 CMR Massachusetts Gaming Commission

138.00 Uniform Standards of Accounting Procedures and Internal Controls

- Correction (MA Reg. # 1367) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1384 6/15/18

146.00 Gaming Equipment - Compliance (MA Reg. # 1381) . . . . . . . . . . . . . 1387 12/17/18

220 CMR Department of Public Utilities

114.00 Uniform Gas Leaks Classification . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1387 3/22/19

310 CMR Department of Environmental Protection

7.00 Air Pollution Control - Compliance (MA Reg. # 1381) . . . . . . . . . . . 1387 12/13/18

321 CMR Division of Fisheries and Wildlife

3.00 Hunting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1382 1/11/19

322 CMR Division of Marine Fisheries

4.00 Fishing and Shellfish Equipment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1387 3/22/19

6.00 Regulation of Catches . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1387 3/22/19

7.00 Permits . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1387 3/22/19

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1387 3/22/19

8.00 Coastal Fisheries Conservation and Management . . . . . . . . . . . . . . . . 1387 3/22/19

8.00 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1387 3/22/19

12.00 Protected Species . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1387 3/22/19

16.00 Shellfish Sanitation, Harvest, Handling and Management . . . . . . . . . 1387 3/22/19

603 CMR Department of Elementary and Secondary Education

4.00 Vocational Technical Education - Correction (MA Reg. # 1369) . . . 1382 7/13/18

606 CMR Department of Early Education and Care

10.00 Subsidized Child Care . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1385 2/22/19

15.00 Early Education and Out of School Time Capital Fund Program . . . . 1385 2/22/19

700 CMR Massachusetts Department of Transportation

7.00 Use of the Massachusetts Turnpike and the Metropolitan

Highway System . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1384 2/8/19

830 CMR Department of Revenue

64H.00 Tax on Retail Sales of Certain Tangible Personal Property

- Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1382 12/20/18

- Correction (MA Reg. # 1382) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1386 12/20/18

- Compliance (MA Reg. # 1382) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1386 12/20/18
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950 CMR Office of the Secretary of the Commonwealth

12.200 Registration of Broker-dealer, Agents, Investment Adviser,

Investment Adviser Representatives and Notice of Filing Procedures

for Federal Covered Advisers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1387 3/22/19

13.300 Registration of and Notice Filings for Securities . . . . . . . . . . . . . . . . 1387 3/22/19

14.400 General Provisions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1387 3/22/19
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Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Executive Office of Health and Human Services

101 CMR 414.00

Rates for Family Stabilization Services

101 CMR 414.00 governs the payment rates for family stabilization services provided to publicly aided 

individuals by governmental units.  These services are purchased by the Department of Children and 

Families (DCF), the Department of Public Health (DPH), and the Department of Mental Health (DMH).

M.G.L. c. 118E

Debby Briggs, MassHealth Publications 617-847-3302

100 Hancock Street, 6th Floor, Quincy, MA 02171

Executive Order 145 notifications:  12/14/18

Executive Order 562 approval:  3/7/19

1/18/19

Docket #  247
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1387 03/22/2019

03/08/2019 RB

03/22/2019

Mar  8 2019 

estimated total annualized cost to state government is $705,444

N/A

101 CMR 414.00 is being amended.

4.1, 4.2

951, 952

955 - 960

4.1, 4.2

951, 952

955 - 960.2

Date amended small business impact statement was filed:
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101 CMR:   EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVICES

101 CMR 414.00: RATES FOR FAMILY STABILIZATION SERVICES

Section

414.01:   General Provisions
414.02:   Definitions
414.03:   Rate Provisions
414.04:   Filing and Reporting Requirements
414.05:   Severability

414.01:   General Provisions

(1)   Scope.  101 CMR 414.00 establishes the payment rates for family stabilization services that
provide support to individuals and families to promote family stability and to prevent
unnecessary out-of-home placements.  These rates are established for the services listed in
101 CMR 414.03(5).  The rates for other family stabilization services are established by other
EOHHS regulations as listed in 101 CMR 414.01(3).

(2)   Effective Date.  The effective date for rates under 101 CMR 414.00 is as provided under
101 CMR 414.03(5), unless otherwise specifically noted.

(3)   Services and Rates Covered by Other Regulations.  Payment rates for the following services
are not included within the scope of 101 CMR 414.00 and are governed by other regulations
promulgated by EOHHS as follows.

Service Regulation 

Individual Support and Community

Habilitation

101 CMR 423.00:  Rates for Certain In-home Basic

Living Supports

(4)   Disclaimer of Authorization of Services.  101 CMR 414.00 is neither authorization for nor
approval of the services for which rates are determined pursuant to 101 CMR 414.00.
Governmental units that purchase family stabilization services are responsible for the definition,
authorization, and approval of services provided to participants.

(5)   Administrative Bulletins.  EOHHS may issue administrative bulletins to clarify its policy
on substantive provisions of 101 CMR 414.00.

414.02:   Definitions

As used in 101 CMR 414.00, unless the context requires otherwise, terms have the meanings
in 101 CMR 414.02.

Adolescent Support Network.  This service provides young adults with a diverse range of
supportive services offered within community advocacy centers.  Services are provided by staff
trained specifically in the issues of this population, six days per week, and with 24-hour
emergency coverage.  The service utilizes flexible supports within the community to better assist
youth through life transitions in order to meet each person's needs and develop his or her capacity
to make empowering choices that promote safety, well-being, and productivity.

Adult Companion and Adult Companion Group Services.  Nonmedical care, supervision, and
socialization services provided by a companion to a single participant or a small group of two
or three participants. Companions may assist or supervise the participant with such light
household tasks as meal preparation, laundry, and shopping. 

After-school Respite.  These services provide after-school supervision and activities for children
and adolescents with developmental or behavioral challenges.

Agency Rate.  The fee for services performed by a person whose wage is paid by a corporation
or partnership that is a MassHealth provider or provider of human services purchased by any
governmental unit of the Commonwealth.
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101 CMR:   EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVICES

414.02:   continued

Agency with Choice.  The Agency with Choice program supports individual/family
self-determination in managing the receipt of certain services.  This program allows individuals/
families to have an increased level of self-determination when they share responsibility for the
hiring and management of employees/workers who provide services to them.  The Agency with
Choice provider is the common law employer of record and the individual/family is the
managing employer.  Fees for these services are not to exceed the equivalent published rate.

Autism Support Center Services.  The array of information and referral services, resources, and
support services to children and young adults with autism spectrum disorders and their families,
including information and referral, family clinics, support groups, access to the latest information
on autism, family trainings, parent networking and mentoring, and social/recreational events,
among other activities.

Behavioral Support Services.  Services designed to remediate identified challenging behaviors
or to help individuals acquire socially appropriate behaviors that are necessary to improve the
individual's independence and integration into their community.  Behavioral support services and
consultation are provided by psychology, mental health, and special education professionals.

Center Size.  The number of direct-care full-time equivalent employees (FTEs) required to staff
a family support center or autism support center as determined by the Department of
Developmental Services (DDS).

Child Requiring Assistance (CRA).  A child who is having serious problems at home and at
school, including runaways, truants, and sexually exploited children, as designated by St. 2012,
c. 240.

Chore.  An unusual or infrequent household maintenance task that is needed to maintain the
participant's home in a clean, sanitary, and safe environment.  This service includes heavy
household chores such as washing floors, windows, and walls; tacking down loose rugs and tiles;
and moving heavy items of furniture in order to provide safe access and egress.

Client Financial Assistance/Flexible Funding.  A method whereby, subject to availability, a
purchasing governmental unit may provide individual resource allocations to both families of
children and adults across the state.  Flexible funding may be provided through a number of
means, including a stipend issued directly to the family; reimbursement to the family for specific
expenses and support services; or funds directed by the family to a qualified provider for specific
services.

Client Financial Assistance/Flexible Funding Administration.  A service in which the provider
performs the function necessary to successfully administer flexible funding expenditures to
families for permissible support services, services, or goods.

Combined Hourly Services.  These services, individual or group in nature, are based upon an
hour's service time of direct-care staff.  While most services are nonclinical, some may be
clinical.

Community-based After-school Social and Recreation Program Services.  After-school programs
for blind children with the following elements: community-based recreation, social-skill
development, peer support, and community integration.

Comprehensive Services.  These family-oriented services reflect a range of either nonclinical or
clinical, or blended models of the two, established on a per-full-day-of-service basis.  Within
model types, the client-to-staff ratio, or intensity of service, differentiates one from another.

Cost Report.  The document used to report costs and other financial and statistical data.  The
Uniform Financial Statements and Independent Auditor's Report (UFR) are used when required.

Educational Coordination.  This is an educational support service providing pre- and post-
adoption support for foster, adoptive, or guardianship families, and is based upon an enrolled day
of service.
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101 CMR:   EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVICES

414.02:   continued

Physical Therapy.  Therapy services, including diagnostic evaluation and therapeutic
intervention, designed to improve, develop, correct, rehabilitate, or prevent the worsening of
physical functions that have been lost, impaired, or reduced as a result of acute or chronic
medical conditions, congenital anomalies, or injuries.  Physical therapy emphasizes a form of
rehabilitation focused on treatment of dysfunctions involving neuromuscular, musculoskeletal,
cardiovascular/pulmonary, or integumentary systems through the use of therapeutic interventions
to optimize functioning levels.

Planned Facility-based Respite for Children.  Services that provide out-of-home supervision and
care in a licensed respite home to provide relief for the parents/primary caregivers.

Provider.  Any individual, group, partnership, trust, corporation, or other legal entity that offers
services for purchase by a governmental unit and that meets the conditions of purchase or
licensure that have been or may be adopted by a purchasing governmental unit.

Reporting Year.  The provider's fiscal year for which costs incurred are reported to the
Operational Services Division on the Uniform Financial Statements and Independent Auditor's
Report (UFR).

Respite in the Caregiver's Home.  Supervision and care provided in the caregiver's home on a
short-term basis, including on a short-term overnight basis, where there is an absence or need for
relief of those persons who normally provide care for the participant.  Since this service is
provided in the caregiver's home, applicable license or certification is necessary.

Respite in the Recipient's Home.  Supervision and care provided in the home of the client, by
qualified staff that possess a high school diploma, GED, or equivalencies or relevant
competencies, on a short-term basis, including on a short-term overnight basis, where there is
an absence or need for relief of those persons who normally provide care for the participant.

Self-employed Provider Rate.  The fee for services performed by a person that is a provider and
is not paid a wage by another person or entity for services performed.

Session.  A single group meeting.

Site-based Respite.  Services provided by a licensed respite home designed to provide
out-of-home supervision and care to provide relief for the parents/primary caregivers.

Specialized Medical Equipment and Supplies.  Devices, controls, or appliances to increase
abilities in activities of daily living, or to control or communicate with the environment.

Specialty Family Skills Development Program Model.  A 14-to-16-week curriculum-based
program that engages multiple (ten to 12) families with children from newborn to adolescence,
to participate in 14 to 16, 2½ hour sessions led by a trained team of eight to 12 facilitators,
professionals, specialty providers, and volunteers.  These groups are designed to address families
with unique and/or multiple challenges, and special support needs.  The program includes a full
meal for all participants, and may include transportation for participants and child care for infants
and other children.

Speech/Language Therapy.  Therapy services, including diagnostic evaluation and therapeutic
intervention, that are designed to improve, develop, correct, rehabilitate, or prevent the
worsening of speech/language communication and swallowing disorders that have resulted in
lost, impaired, or reduced speech/language communication and swallowing abilities as a result
of acute or chronic medical conditions, congenital anomalies, or injuries.  Speech and language
disorders are those that affect articulation of speech, sounds, fluency, voice, swallowing
(regardless of presence of a communication disability), and those that impair comprehension, or
spoken, written, or other symbol systems used for communication.

Unbundled Intensive Foster Care Special Support Services.  This model of intensive foster care
represents a modification of the model that is the basis for 101 CMR 411.00:  Rates for Certain
Placement, Support, and Shared Living Services.  This model was requested by the Department
of Children and Families (DCF) and eliminates the family resource worker because a DCF
employee fulfills this role.
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414.03:   Rate Provisions

(1)   Services Included in the Rate.  The approved rate includes payment for all care and services
that are part of the program of services of an eligible provider, as explicitly set forth in the terms
of the purchase agreement between the eligible provider and the purchasing governmental
unit(s).

(2)   Reimbursement as Full Payment.  Each provider must, as a condition of acceptance of
payment made by any purchasing governmental units for services rendered, accept the approved
program rate as full payment and discharge of all obligations for the services rendered.  Payment
from any other source will be used to offset the amount of the purchasing governmental unit's
obligation for services rendered to the participant.

(3)   Payment Limitations.  No purchasing governmental unit may pay less than or more than the
approved program rate.

(4)   Services Provided in Dukes or Nantucket County.  In accordance with the provisions of
St. 2016, c. 133, payment for services provided in programs located in Dukes or Nantucket
County is the rate for the service contained in 101 CMR 414.03(5) times a factor of 1.07.

(5)   Approved Rates.  The approved rate is the lower of the provider's charge or amount
accepted as payment from another payer or the rate listed in 101 CMR 414.03(5).

(a)   Rates Effective April 1, 2019.

Service Center Size Unit of
Service

Agency
Rate

Adolescent Support Network Enrolled day $20.11

Adult Companion 15 minutes $5.07

Adult Companion Group Services Group of 2 15 minutes $3.26

Adult Companion Group Services Group of 3 15 minutes $2.16 

After-school Respite Half day $49.94

After-school Respite Full day $86.51 

Autism Support Center/Family Support Center 0.5 Month $3,988.24

Autism Support Center/Family Support Center 1 Month $7,976.30 

Autism Support Center/Family Support Center 1.5 Month $11,964.54 

Autism Support Center/Family Support Center 2 Month $15,952.69

Autism Support Center/Family Support Center 2.5 Month $18,934.80

Autism Support Center/Family Support Center 3 Month $21,944.91

Autism Support Center/Family Support Center 3.5 Month $24,968.86

Autism Support Center/Family Support Center 4 Month $28,048.47

Autism Support Center/Family Support Center 4.5 Month $31,225.59 

Autism Support Center/Family Support Center 5 Month $34,374.79 

Autism Support Center/Family Support Center 5.5 Month $37,548.95

Autism Support Center/Family Support Center 6 Month $40,689.88

Autism Support Center/Family Support Center 6.5 Month $43,861.26

Autism Support Center/Family Support Center 7 Month $46,993.93

Autism Support Center/Family Support Center 7.5 Month $50,162.53

Autism Support Center/Family Support Center 8 Month $53,740.78 

Autism Support Center/Family Support Center 8.5 Month $56,182.58 

Autism Support Center/Family Support Center 9 Month $59,067.41

Autism Support Center/Family Support Center 9.5 Month $61,952.21

Autism Support Center/Family Support Center 10 Month $64,781.32 

Autism Support Center/Family Support Center 10.5 Month $67,666.10 
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414.03:   continued

Service Center Size Unit of
Service

Agency
Rate

Autism Support Center/Family Support Center 11 Month $70,383.94 

Autism Support Center/Family Support Center 11.5 Month $73,157.29 

Autism Support Center/Family Support Center 12 Month $75,875.06 

Agency with Choice N/A I.C.

Agency with Choice Admin Fee Month $251.39

Behavioral Support Services Bachelor's 15 minutes $15.74 

Behavioral Support Services Master's 15 minutes $23.65 

Behavioral Support Services PhD 15 minutes $33.83 

Community-based After-school Social and Recreation
Programs

Group Hour $33.04 

Client Financial Assistance/Flex Funding N/A I.C.

Client Financial Assistance/Flex Funding
Administration

Transaction $14.90 

Combined Hourly Services:

     Nonclinical Hour $52.96 

     Clinical Hour $74.74

Comprehensive Services:

    Model A-1 Direct Care - Nonclinical Less Intensive Enrolled day $36.40

    Model A-2 Direct Care - Nonclinical More Intensive Enrolled day $49.16 

    Model B Direct Care and Clinical Less Intensive Enrolled day $66.85

    Model C Direct Care and Clinical More Intensive Enrolled day $66.17

    Model D Clinical Enrolled day $70.00 

    Model E Direct Care and Clinical High Intensive Enrolled day $102.87

    Model F Direct Care and Clinical Highest Intensive Enrolled day $148.75

    Model G Direct Care and Clinical Higher Intensive Enrolled day $123.74

Educational Coordination Enrolled day $17.56

Family Navigation 15 minutes $12.57

Family Resource Center Month $47,630 

Micro Family Resource Center Month $19,025

Micro Family Resource Center Add-on Month $2,672 

Family Resource Center Per Diem Add-on:  Family
Support Worker

Per Diem $199.93

Family Resource Center Per Diem Add-on:  Clinician Per Diem $275.75

Family Resource Center Per Diem Add-on:  Family
Partner

Per Diem $177.76

Family Resource Center Per Diem Add-on:  School
Liaison

Per Diem $235.10

Family Training Groups:

    Specialty Family Skills Development Program Model Session $2,278.52 

Add-ons for a Specialty Family Skills Development Program Model:

    Occupancy Purchase of Space Session $132.23 

    Family Skills Development Program Model Session $1,454.30

Add-ons for a Family Skills Development Program Model:

    Facilitator/Coordinator Session $66.30
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101 CMR:   EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVICES

414.03:   continued

Service Center Size Unit of
Service

Agency
Rate

   Meals Session $162.59 

   Child Care Session $46.88 

   Occupancy Purchase of Space Session $132.23 

   Transportation Session $158.68 

   Parent Skill Development Program Model Session $1,100.48 

Add-ons for a Parent Skill Development Program Model:

   Facilitator/Coordinator Session $66.30

   Meals  Session $162.59 

   Child Care Session $46.88 

   Occupancy Purchase of Space Session $132.23

   Transportation Session $158.68 

Family Training Hour $26.68 

Family Training Group of 2 Hour $13.36

Family Training Group of 5 Hour $5.36 

Intensive Flexible Family Support Services Enrolled day $17.96

Medically Complex Programs Month $263.94 

Peer Support Hour $26.68 

Peer Support Group of 2 Hour $13.36 

Peer Support Group of 5 Hour $5.36 

Planned Site-based Respite for Children Day $387.78 

Planned Site-based Respite for Children High-intensity
Support Needs

Day $498.78 

Planned Site-based Respite for Children 30 minutes $24.24

Planned Site-based Respite for Children High-intensity
Support Needs

30 minutes $31.18

Respite in Caregiver's Home Level 1 Day $106.72

Respite in Caregiver's Home Level 2 Day $131.26 

Respite in Caregiver's Home Level 3 Day $155.80 

Respite in Recipient's Home, 1:1 Hour $26.68 

Respite in Recipient's Home, 1:2 Hour $13.36 

Respite in Recipient's Home, 1:3 Hour $8.88 

Respite in Recipient's Home Day $240.12 

Site-based Respite Day $264.32 

Site-based Respite with Nursing Day $328.77

Unbundled Intensive Foster Care Special Support Child day $45.30 
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101 CMR:   EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVICES

414.03:   continued

Flexible Supports
Service

Level Hourly
Rate

Monthly
Rate

1.0 FTE

Monthly
Rate

0.75 FTE

Monthly
Rate

0.5 FTE

Monthly
Rate

0.25 FTE

Program Manager 1 N/A $7,480 $5,610 $3,740 $1,870

Program Manager 2 N/A $8,613 $6,459 $4,306 $2,153

Clinician 1 $82.14 $7,338 $5,503 $3,669 $1,834

Clinician 2 $90.39 $8,075 $6,056 $4,037 $2,019

Family Partner 1 $64.06 $5,135 $3,851 $2,568 $1,284

Family Partner 2 $74.00 $5,932 $4,449 $2,966 $1,483

Peer Mentor/Therapeutic
Support Specialist

1 $56.95 $4,973 $3,730 $2,487 $1,243

Peer Mentor/Therapeutic
Support Specialist

2 $61.60 $5,379 $4,034 $2,689 $1,345

(b)   Rates Effective July 1, 2019.

Service Center Size Unit of
Service

Agency
Rate

Adolescent Support Network Enrolled day $20.11

Adult Companion 15 minutes $5.07

Adult Companion Group Services Group of 2 15 minutes $3.26

Adult Companion Group Services Group of 3 15 minutes $2.16

After-school Respite Half day $49.94

After-school Respite Full day $86.51

Autism Support Center/Family Support Center 0.5 Month $3,988.24

Autism Support Center/Family Support Center 1 Month $7,976.30

Autism Support Center/Family Support Center 1.5 Month $11,964.54

Autism Support Center/Family Support Center 2 Month $15,952.69

Autism Support Center/Family Support Center 2.5 Month $18,934.80

Autism Support Center/Family Support Center 3 Month $21,944.91

Autism Support Center/Family Support Center 3.5 Month $24,968.86

Autism Support Center/Family Support Center 4 Month $28,048.47

Autism Support Center/Family Support Center 4.5 Month $31,225.59

Autism Support Center/Family Support Center 5 Month $34,374.79

Autism Support Center/Family Support Center 5.5 Month $37,548.95

Autism Support Center/Family Support Center 6 Month $40,689.88

Autism Support Center/Family Support Center 6.5 Month $43,861.26

Autism Support Center/Family Support Center 7 Month $46,993.93

Autism Support Center/Family Support Center 7.5 Month $50,162.53

Autism Support Center/Family Support Center 8 Month $53,740.78

Autism Support Center/Family Support Center 8.5 Month $56,182.58

Autism Support Center/Family Support Center 9 Month $59,067.41

Autism Support Center/Family Support Center 9.5 Month $61,952.21

Autism Support Center/Family Support Center 10 Month $64,781.32

Autism Support Center/Family Support Center 10.5 Month $67,666.10
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101 CMR:   EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVICES

414.03:   continued

Service Center Size Unit of
Service

Agency
Rate

Autism Support Center/Family Support Center 11 Month $70,383.94

Autism Support Center/Family Support Center 11.5 Month $73,157.29

Autism Support Center/Family Support Center 12 Month $75,875.06

Agency with Choice N/A I.C.

Agency with Choice Admin Fee Month $251.39

Behavioral Support Services Bachelor's 15 minutes $15.74 

Behavioral Support Services Master's 15 minutes $23.65

Behavioral Support Services PhD 15 minutes $33.83

Community-based After-school Social and Recreation
Programs

Group Hour
$33.04

Client Financial Assistance/Flex Funding N/A I.C.

Client Financial Assistance/Flex Funding
Administration

Transaction
$14.90

Combined Hourly Services:

     Nonclinical Hour $52.96 

     Clinical Hour $74.74

Comprehensive Services:

    Model A-1 Direct Care – Nonclinical Less Intensive Enrolled day $36.40

     Model A-2 Direct Care – Nonclinical More Intensive Enrolled day $49.16

     Model B Direct Care and Clinical Less Intensive Enrolled day $66.85

     Model C Direct Care and Clinical More Intensive Enrolled day $66.17

     Model D Clinical Enrolled day $70.00

     Model E Direct Care and Clinical High Intensive Enrolled day $102.87

     Model F Direct Care and Clinical Highest Intensive Enrolled day $148.75

     Model G Direct Care and Clinical Higher Intensive Enrolled day $123.74

Educational Coordination Enrolled day $17.56

Family Navigation 15 minutes $12.57 

Family Resource Center Month $49,362 

Micro Family Resource Center Month $19,761 

Micro Family Resource Center Add-on Month $5,777 

Family Resource Center Per Diem Add-on:  Family
Support Worker

Per Diem
$204.64

Family Resource Center Per Diem Add-on:  Clinician Per Diem $282.24

Family Resource Center Per Diem Add-on:  Family
Partner

Per Diem
$181.94

Family Resource Center Per Diem Add-on:  School
Liaison

Per Diem
$240.63

Family Training Groups:

   Specialty Family Skills Development Program Model Session $2,278.52

Add-ons for a Specialty Family Skills Development Program Model:

   Occupancy Purchase of Space Session $132.23

   Family Skills Development Program Model Session $1,454.30 
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414.03:   continued

Service Center Size Unit of
Service

Agency
Rate

Add-ons for a Family Skills Development Program Model:

   Facilitator/Coordinator Session $66.30

   Meals Session $162.59

   Child Care Session $46.88

   Occupancy Purchase of Space Session $132.23

   Transportation Session $158.68 

   Parent Skill Development Program Model Session $1,100.48

Add-ons for a Parent Skill Development Program Model:

   Facilitator/Coordinator Session $66.30

   Meals Session $162.59 

   Child Care Session $46.88 

   Occupancy Purchase of Space Session $132.23 

   Transportation Session $158.68 

Family Training Hour $26.68

Family Training Group of 2 Hour $13.36

Family Training Group of 5 Hour $5.36

Intensive Flexible Family Support Services Enrolled day $17.96

Medically Complex Programs Month $263.94

Peer Support Hour $26.68

Peer Support Group of 2 Hour $13.36

Peer Support Group of 5 Hour $5.36

Planned Site-based Respite for Children Day $387.78

Planned Site-based Respite for Children High-intensity
Support Needs

Day
$498.78

Planned Site-based Respite for Children 30 Minutes $24.24

Planned Site-based Respite for Children High-intensity
Support Needs

30 Minutes
$31.18

Respite in Caregiver’s Home Level 1 Day $106.72

Respite in Caregiver’s Home Level 2 Day $131.26

Respite in Caregiver’s Home Level 3 Day $155.80

Respite in Recipient’s Home, 1:1 Hour $26.68

Respite in Recipient’s Home, 1:2 Hour $13.36

Respite in Recipient’s Home, 1:3 Hour $8.88

Respite in Recipient’s Home Day $240.12

Site-based Respite Day $264.32 

Site-based Respite with Nursing Day $328.77

Unbundled Intensive Foster Care Special Support Child day $45.30 
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414.03:   continued

Flexible Supports
Service

Level Hourly
Rate

Monthly
Rate

1.0 FTE

Monthly
Rate

0.75 FTE

Monthly
Rate

0.5 FTE

Monthly
Rate

0.25 FTE

Program Manager 1 N/A $7,480 $5,610 $3,740 $1,870

Program Manager 2 N/A $8,613 $6,459 $4,306 $2,153

Clinician 1 $82.14 $7,338 $5,503 $3,669 $1,834

Clinician 2 $90.39 $8,075 $6,056 $4,037 $2,019

Family Partner 1 $64.06 $5,135 $3,851 $2,568 $1,284

Family Partner 2 $74.00 $5,932 $4,449 $2,966 $1,483

Peer Mentor/Therapeutic
Support Specialist

1 $56.95 $4,973 $3,730 $2,487 $1,243

Peer Mentor/Therapeutic
Support Specialist

2 $61.60 $5,379 $4,034 $2,689 $1,345

414.04:   Filing and Reporting Requirements

(1)   General Provisions.
(a)   Accurate Data.  All reports, schedules, additional information, books, and records that
are filed or made available to EOHHS must be certified under pains and penalties of perjury
as true, correct, and accurate by the Executive Director or Chief Financial Officer of the
provider.
(b)   Examination of Records.  Each provider must make available to EOHHS or the
purchasing governmental unit upon request all records relating to its reported costs, including
costs of any entity related by common ownership or control.

(2)   Required Reports.  Each provider must file
(a)   an annual Uniform Financial Statements and Independent Auditor's report completed
in accordance with the filing requirements of 808 CMR 1.00:  Compliance, Reporting and
Auditing for Human and Social Services;
(b)   any cost report supplemental schedule as issued by EOHHS; and
(c)   any additional information requested by EOHHS within 21 days of a written request.

(3)   Penalty for Noncompliance.  The purchasing governmental unit may impose a penalty in
the amount of up to 15% of its payments to any provider that fails to submit required
information. The purchasing governmental unit will notify the provider in advance of its
intention to impose a penalty under 101 CMR 414.04(3). 

414.05:   Severability

The provisions of 101 CMR 414.00 are severable.  If any provision of 101 CMR 414.00 or
application of such provision to any eligible provider or fiscal intermediary is held invalid or
unconstitutional, such determination will not affect the validity or constitutionality of any
remaining provisions of 101 CMR 414.00 or application of such provisions to eligible providers
or fiscal intermediaries in circumstances other than those held invalid.

REGULATORY AUTHORITY

101 CMR 414.00:  M.G.L c. 118E.
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101 CMR:   EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVICES

101 CMR 427.00: RATES FOR CERTAIN YOUTH AND YOUNG ADULT SUPPORT SERVICES

Section

427.01:   General Provisions

427.02:   Definitions

427.03:   Rate Provisions

427.04:   Filing and Reporting Requirements

427.05:   Severability

427.01:   General Provisions

(1)   Scope.  101 CMR 427.00 governs the payment rates for certain youth and young adult

support services purchased by a governmental unit, including the Department of Children and

Families, the Department of Mental Health, and the Department of Public Health.

(2)   Effective Date.  Rates are effective for dates of service on or after July 1, 2019.

(3)   Disclaimer of Authorization of Services.  101 CMR 427.00 is neither authorization for nor

approval of the services for which rates are determined pursuant to 101 CMR 427.00.

Governmental units that purchase the services described in 101 CMR 427.00 are responsible for

the definition, authorization, and approval of services extended to clients.

(4)   Administrative Bulletins.  EOHHS may issue administrative bulletins to clarify its policy

on substantive provisions of 101 CMR 427.00.

427.02:   Definitions

As used in 101 CMR 427.00, unless the context requires otherwise, terms have the meanings 

in 101 CMR 427.02.

Alternative to Lock-up Program.  This program provides non-secure alternatives to lock-up for

juveniles in police custody to comply with federal and state regulations regarding the placement

of juveniles in their custody for either status or non-violent delinquent offenses.

Client.  An individual that receives certain youth and young adult support services purchased by

a governmental unit.

Conflict of Interest Services.  The provision of case management services to families in need of

protective services when a potential conflict of interest may exist with the Department of

Children and Families.

Contact Hour.  An hour spent engaging with young people in Teen Pregnancy Prevention Youth

Development activities.

Cost Report.  The document used to report costs and other financial and statistical data.  The

Uniform Financial Statements and Independent Auditor's Report (UFR) is used when required.

Curriculum Hour.  An hour spent delivering Teen Pregnancy Prevention evidence-based or

evidence-informed sexuality programming to young people in a school setting or outside a school

setting.

EOHHS.  The Executive Office of Health and Human Services established under M.G.L. c. 6A.

Extraordinary Circumstances/Flex Funding.  A method whereby, subject to availability, a

purchasing governmental unit may provide resource allocations to a client and/or provider across

the state.  Flexible funding may be provided through a number of means including, but not

limited to, reimbursement to client for specific support services or funds directed to a qualified

provider for extraordinary circumstances.
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101 CMR:   EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVICES

427.02:   continued

Governmental Unit.  The Commonwealth, any board, commission, department, division, or

agency of the Commonwealth and any political subdivision of the Commonwealth.

Individual Consideration (I.C).  Payment rates for certain services are designated as individual

consideration (I.C.).  Where I.C. rates are designated, the purchasing governmental unit will

determine the appropriate payment as the actual cost of the item or service as evidenced by

invoice, published tuition amount, or other price reasonably obtained by a competitive market

for the product or service.

Provider.  Any individual, group, partnership, trust, corporation, or other legal entity that offers

services for purchase by a governmental unit and that meets the conditions of purchase or

licensure that have been or may be adopted by a purchasing governmental unit.

Reporting Year.  The provider's fiscal year for which costs incurred are reported to the

Operational Services Division on the Uniform Financial Statements and Independent Auditor's

Report (UFR).

Teen Pregnancy Prevention Program.  The teen pregnancy prevention programs deliver

evidence-based or evidence-informed sexuality education programming to youth and young

adults, with fidelity to the original program model.  All teen pregnancy prevention programs use

a positive youth development model that focuses on youth assets; some programs may choose

to add additional positive youth development activities.  Teen pregnancy prevention programs

may be delivered in a school setting or outside of the school setting.

Teen Pregnancy Prevention Partnership Development.  Partnership development services focus

on developing and maintaining relationships with community-based organizations and schools

to support the delivery of Adolescent Sexuality Educational services including, but not limited

to, coalition meetings and local advisory meetings focused on adolescents. 

Teen Pregnancy Prevention Youth Development.  The Teen Pregnancy Prevention Youth

Development model focuses on young people as resources and emphasizes caring relationships

between youth and trustworthy adults.  Youth development activities can enhance the success

of adolescent sexuality education curriculum delivery by supporting the growth and development

of the whole young person.  Youth development may include, but is not limited to, the following

strategies, delivered in addition to teen pregnancy prevention curricula:  peer leadership models,

youth summits/retreats, education/employment supports, and youth advisory councils.

Therapeutic Day Services.  Therapeutic Day Services are voluntary, structured, therapeutic group

programs for children and/or adolescents who have serious emotional disturbance or mental

illness.  Therapeutic Day Services are available to children and adolescents who require

interventions beyond what the school, family, and traditional outpatient or recreational services

can provide.

Young Parents Support Program.  The Young Parents Support program (YPS) provides intensive

counseling, case management, and other services to parents at the highest risk of abuse or

neglect.  Young Parents Support program supports clients 14 through 23 years of age who are

typically referred to the program because they are not eligible for other teen parent programs. 

YPS enables their clients to meet their responsibilities as parents, students, and employees.

427.03:   Rate Provisions

(1)   Services Included in the Rate.  The approved rate includes payment for all care and services

that are part of the program of services of an eligible provider, as explicitly set forth in the terms

of the purchase agreement between the eligible provider and the purchasing governmental

unit(s).
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101 CMR:   EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVICES

427.03:   continued

(2)   Reimbursement as Full Payment.  Each eligible provider must, as a condition of acceptance

of payment made by any purchasing governmental units for services rendered, accept the

approved program rate as full payment and discharge of all obligations for the services rendered.

Payment from any other source will be used to offset the amount of the purchasing governmental

unit's obligation for services rendered to the publicly assisted client.

(3)   Payment Limitations.  No purchasing governmental unit may pay less than or more than the

approved program rate.

(4)   Approved Rates.  The approved rate is the lower of the provider's charge or amount

accepted as payment from another payer or the rate listed in 101 CMR 427.03.

Service Model Unit of Service Rate

Alternative Lock-up Program

A Month $10,438

B Month $17,956

C Month $22,885

Conflict of Interest Services

1 Family Month $1,008

5 Families Month $5,082

Extraordinary Circumstances/Flex Funding N/A N/A I.C.

Teen Pregnancy Program

In school Curriculum Hour $284.28

Outside

school

Curriculum Hour $355.35

Peer Leadership & Youth Development N/A Contact Hour $213.21

Partnership Development N/A Hour $40.93

Therapeutic Day Services

Model 1 Month $24,611

Model 2 Month $21,401

Model 3A Month $22,233

Model 3B Month $30,156

Model 4A Month $17,602

Model 4B Month $33,421

Young Parent Support Program (YPS)

A Month $7,427

B Month $14,495

YPS Specialty Direct Care Add-on (.5 FTE) A Month $2,002

YPS Specialty Direct Care Add-on  (1 FTE) B Month $4,003
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427.03:   continued

Add-on Staff for Therapeutic Day Services

Title Unit of Service .25 FTE .5 FTE .75 FTE 1 FTE

Clinical Monthly $1,603 $3,206 $4,809 $6,412

Peer/DC Specialist Monthly $950 $1,900 $2,850 $3,800

427.04:   Filing and Reporting Requirements

(1)   General Provisions.

(a)   Accurate Data.  All reports, schedules, additional information, books, and records that

are filed or made available to EOHHS must be certified under pains and penalties of perjury

as true, correct, and accurate by the Executive Director or Chief Financial Officer of the

provider.

(b)   Examination of Records.  Each provider must make available to EOHHS or the

purchasing governmental unit upon request all records relating to its reported costs, including

costs of any entity related by common ownership or control.

(2)   Required Reports.  Each provider must file

(a)   an annual Uniform Financial Statement and Independent Auditor's Report completed 

in accordance with the filing requirements of 808 CMR 1.00:  Compliance, Reporting and

Auditing for Human and Social Services;

(b)   any cost report supplemental schedule as issued by EOHHS; and

(c)   any additional information requested by EOHHS within 21 days of a written request.

(3)   Penalty for Noncompliance.  The purchasing governmental unit may reduce the payment

rates by 15% for any provider that fails to submit required information to EOHHS.  The

purchasing governmental unit will notify the provider in advance of its intention to impose a rate

reduction.

427.05:   Severability

The provisions of 101 CMR 427.00 are severable.  If any provision of 101 CMR 427.00 or

application of such provision to any eligible provider or fiscal intermediary is held invalid or

unconstitutional, such determination will not affect the validity or constitutionality of any

remaining provisions of 101 CMR 427.00 or application of such provisions to eligible providers

or fiscal intermediaries in circumstances other than those held invalid.

REGULATORY AUTHORITY

101 CMR 427.00:  M.G.L. c. 118E.
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103 CMR 423.00: RESTRICTIVE HOUSING

Section
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423.15:   Records and Staffing

423.16:   Responsible Staff

423.17:   Exigent Circumstances

423.18:   Review Date

423.19:   Severability Clause

423.01:   Purpose

The purpose of 103 CMR 423.00 is to establish rules governing Restrictive Housing.

423.02:   Authorization

103 CMR 423.00 is issued pursuant to M.G.L. c. 124, § 1(c) and (q); M.G.L. c. 127, §§ 39,

39A, 39B, 39C, 39E, 39F and 39H.  103 CMR 423.00 is not intended to confer any procedural

or substantive rights not otherwise granted by state or federal law, or any private cause of action.

423.03:   Cancellation

103 CMR 423.00 cancels all previous versions of 103 CMR 423.00, including all standard

operating procedures appended thereto.

423.04:   Applicability

103 CMR 423.00 governs non-disciplinary Restrictive Housing.  103 CMR 423.00 does not

apply to:

(a)   the placement of inmates in the Department Disciplinary Unit (DDU);

(b)   the placement of inmates on disciplinary detention;

(c)   the placement of inmates in non-Restrictive Housing; and

(d)   Bridgewater State Hospital and the Bridgewater State Hospital state sentenced patient

units at the Old Colony Correctional Center; and civilly committed persons at the

Massachusetts Alcohol and Substance Abuse Treatment Center (MASAC).  The placement

of inmates in the DDU and the placement of inmates on disciplinary detention shall be

governed by 103 CMR 430.00:  Inmate Discipline.  Placement Reviews of inmates serving

DDU and/or Disciplinary Detention sanctions shall be governed by 103 CMR 430.00.        

      

423.05:   Access to 103 CMR 423.00

103 CMR 423.00 shall be maintained within the Department of Correction's central policy

file, in each institution's central policy file, in each institution's inmate law library, and shall be

made available to the public.
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423.06:   Definitions

Correctional Program Officer (CPO).  The staff person at an institution who, when assigned

duties required in 103 CMR 423.00, collects information obtained through inmate interviews and

available casework records, and prepares a summary of this information for classification.  A

CPO is also responsible for monitoring an inmate's participation and compliance with a

personalized program plan or program recommendations and facilitates reentry preparation.

Department Disciplinary Unit (DDU).  A restricted area or areas designated by the Commissioner

to which an inmate has received a recommended sanction by a Special Hearing Officer.  For

purposes of 103 CMR 423.00, the DDU is not a Restrictive Housing Unit.  The DDU is

disciplinary Restrictive Housing and is governed by 103 CMR 430.00:  Inmate Discipline.

Director of Security.  The individual responsible for the overall security within a correctional

institution through formulation and enforcement of rules and regulations and by overseeing the

performance of security staff.

Disciplinary Detention.  The Restrictive Housing of an inmate who has been found guilty of a

serious violation of 103 CMR 423.00.  Such sanction shall not exceed 15 days for one offense

and no more than 30 days for all violations arising out of the same or substantially connected

incident(s), unless specifically authorized by the Commissioner.  This status may be imposed

only after complying with all provisions of 103 CMR 430.00:  Inmate Discipline.  Disciplinary

detention does not refer to inmates sentenced to a DDU.

Disciplinary Restrictive Housing.  A placement in Restrictive Housing in a state correctional

facility for disciplinary purposes after a finding has been made that the inmate has committed

a breach of discipline.

Exigent Circumstances.  Circumstances that create an unacceptable risk to the safety of any

person.

General Population.  For purposes of 103 CMR 423.00, general population is defined as any

housing area, other than a Restrictive Housing Unit (RHU), a Health Services Unit (HSU), a

Department Segregation Unit (DSU), a DDU, a Secure Treatment Unit (STU), a Secure

Adjustment Unit (SAU), or the Intensive Treatment Unit (ITU) at MCI-Framingham.

Inmate Management System (IMS).  The Department of Correction's automated information

system that provides processing, storage, and retrieval of inmate-related information needed by

the Department.

Institution Duty Officer.  A rotating staff person assigned specific institutional duties by the

Superintendent.

Placement Review Committee.  A multidisciplinary examination to determine whether

Restrictive Housing continues to be necessary to reasonably manage risks of harm,

notwithstanding any previous finding of a disciplinary breach, exigent circumstances, or other

circumstances supporting a placement in Restrictive Housing.

Placement Review Group which shall include, but not be limited to, one member of the security

staff, one member of the programming staff and one member of the mental health staff. This

Committee may include the Superintendent, Deputy Superintendents, Director of Security,

Director of Classification, Restrictive Housing Unit Captain, or their respective designees, and

such other staff as deemed necessary to determine whether Restrictive Housing continues to be

necessary to reasonably manage risks of harm, notwithstanding any previous finding of a

disciplinary breach, exigent circumstances or other circumstances supporting a placement in

Restrictive Housing.

Protective Custody/Special Housing Units.  A form of separation from the general population

for inmates requesting or requiring protection from other inmates for reasons of health or safety. 

The inmate's status is reviewed periodically in accordance with 103 DOC 422.00:  Department

Protective Custody Units, by the classification committee or designated group with the goal of

terminating the separate housing assignment as soon as possible.
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423.06:   continued

Qualified Mental Health Professionals.  Treatment providers who are psychiatrists,

psychologists, psychiatric social workers, psychiatric nurses, and others who by virtue of their

education, credentials and experience are permitted by law to evaluate and care for the mental

health needs of patients.

Restrictive Housing.  A placement that requires an inmate to be confined to a cell for at least 22

hours per day for the safe and secure operation of the facility.  For purposes of 103 CMR 423.00,

Restrictive Housing shall not include the following:  any placement in a DDU as the result of a

sanction imposed in accordance with 103 CMR 430.00:  Inmate Discipline; any placement of

an inmate on disciplinary detention as the result of a sanction imposed in accordance with

103 CMR 430.00; any placement ordered by a medical or mental health provider including, but

not limited to, the placement of an inmate in a Health Services Unit; the placement of an inmate

in a hospital; the placement of an inmate in a medical setting where treatment is being provided;

or the placement of an inmate on a mental health watch.

Restrictive Housing Unit (RHU).  A separate housing area from general population within

institutions in which inmates may be confined to a cell for more than 22 hours per day where:

(a)   it has been determined that the inmate poses an unacceptable risk to the safety of others,

of damage or destruction or property, or to the operation of a correctional facility;

(b)   the inmate requires protection from harm by others; and/or

(c)   the inmate is serving a disciplinary detention sanction.

Secure Adjustment Unit (SAU).  A highly structured unit that is not Restrictive Housing and that

provides access to cognitive behavioral treatment, education, programs, structured recreation,

leisure time activities and mental health services for those inmates diverted from or released

from Restrictive Housing.

Secure Treatment Unit (STU).  A maximum security residential treatment program that is not

Restrictive Housing and that is designed to provide an alternative to Restrictive Housing for

inmates diagnosed with serious mental illness in accordance with clinical standards adopted by

the Department of Correction. 

Serious Mental Illness (SMI).  A current or recent diagnosis by a Qualified Mental Health

Professional of one or more of the following disorders described in the 5th edition of the

Diagnostic and Statistical Manual of Mental Disorders:

(a)   schizophrenia and other psychotic disorders;

(b)   major depressive disorders;

(c)   all types of bipolar disorders;

(d)   a neurodevelopmental disorder, dementia or other cognitive disorder;

(e)   any disorder commonly characterized by breaks with reality or perceptions of reality;

(f)   all types of anxiety disorders;

(g)   trauma and stressor related disorders; or 

(h)   severe personality disorders; or a finding by a Qualified Mental Health Professional that

the inmate is at serious risk of substantially deteriorating mentally or emotionally while

confined in Restrictive Housing, or already has so deteriorated while confined in Restrictive

Housing, such that diversion or removal is deemed to be clinically appropriate by a Qualified

Mental Health Professional.

Shift Commander.  The officer designated by the Superintendent to be responsible for the

supervision of all subordinate custodial staff and the care and custody of inmates during an

assigned tour of duty.

Superintendent.  The chief administrative officer of a correctional institution.

423.07:   Establishment of Restrictive Housing Units

The Commissioner may designate an area or areas within maximum and medium security

correctional institutions for Restrictive Housing consistent with the purposes set forth in

103 CMR 423.00.
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423.08:   Restrictive Housing Placement and Limitations on Placement in Restrictive Housing

The Superintendent of a state correctional facility or designee may authorize the confinement

of an inmate in Restrictive Housing if the inmate's retention in general population poses an

unacceptable risk:

(a)   to the safety of others;

(b)   of damage or destruction of property; or

(c)   to the operation of a correctional facility. 

Before placement in Restrictive Housing, an inmate shall be screened by a Qualified Mental

Health Professional to determine if the inmate has a serious mental illness (SMI) or to determine

if Restrictive Housing is otherwise clinically contraindicated based on clinical standards adopted

by the Department of Correction, with said standards adopted in consultation with the

Department of Mental Health, and the Qualified Mental Health Professional's clinical judgment.

Additional mental health procedures and treatment attendant to Restrictive Housing placement

shall comport with the requirements set forth in 103 DOC 650:  Mental Health Services. 

Additionally, prior to or immediately upon placement in Restrictive Housing, the inmate shall

be screened by medical staff. Screening by medical staff shall include a determination of any

medical contraindications to Restrictive Housing, including the existence of a permanent

physical disability that precludes placement in Restrictive Housing, in which the inmate shall not

be placed in Restrictive Housing. This screening shall be documented and placed in the inmate's

medical record. This shall be documented on the RHU Inmate Information screen.  

423.09:   Restrictive Housing Reviews

The fact that an inmate is lesbian, gay, bisexual, transgender, queer or intersex or has a

gender identity or expression or sexual orientation uncommon in general population shall not be

grounds for placement in Restrictive Housing. 

A pregnant inmate shall not be placed in Restrictive Housing.

In accordance with 103 DOC 422.05:  Transfer to Awaiting Action Status, an inmate who is

classified to a Department protective custody unit/Special Housing Unit may be placed in

Restrictive Housing for reasons unrelated to protective custody needs for a period that shall not

exceed 45 days, unless the Commissioner personally approves a further period or periods of not

more than 15 days.  In no event shall the total amount of time on Restrictive Housing status for

such inmate exceed 90 days.  

An inmate with an anticipated release date (release from the custody of the Department) of

less than 120 days shall not be held in Restrictive Housing unless:

(a)   the placement in Restrictive Housing is limited to not more than five days; or

(b)   the inmate poses a substantial and immediate threat.  

When an inmate in Restrictive Housing is expected to be released to the community within

40 days, any continued retention of the inmate in Restrictive Housing must be authorized by the

Deputy Commissioner of Prisons or designee.  When the inmate is released to the community

directly from Restrictive Housing, the release shall be documented in an incident report

indicating the approving authority for the continued placement in Restrictive Housing, the

detailed release plan, and the required notifications provided in accordance with 103 DOC

493:  Reentry Policy, 103 DOC 407:  Victim Service Unit, and 103 DOC 404:  Inmate Release

Policy.  The requirements of this paragraph do not apply to immediate court-ordered releases.

(1)   All Inmates in Restrictive Housing.  During normal business hours, the Shift Commander

may order the immediate removal of an inmate from general population to Restrictive Housing. 

This action will be approved, denied, or modified within 24 hours by the Superintendent or

designee.  During non-business hours, the Shift Commander may order the removal of an inmate

from general population to Restrictive Housing and the institution duty officer shall be the

reviewing authority.

(a)   Once an inmate is placed in Restrictive Housing, the inmate's status shall be reviewed

by the Placement Review Committee every Monday, Wednesday and Friday.  At each

Placement Review, the Placement Review Committee shall determine whether:

1.   the inmate's placement in Restrictive Housing is reasonably expected to last more

than 60 days;

2.   continued placement in Restrictive Housing is appropriate;

3.   transfer to a Secure Adjustment Unit is appropriate; or

4.   release from Restrictive Housing is appropriate. 
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423.09:   continued

(b)   At each Placement Review, the Placement Review Committee shall review the reason(s)

for placement, threat to institutional security, pending disciplinary issues, disciplinary

sanctions, classification issues, enemy situations, mental health issues, attitude toward

authority, willingness and ability to live with others, and any other pertinent information. 

These reviews shall be documented in the Restrictive Housing review screen in IMS.

(c)   After each Placement Review, the inmate shall be retained in Restrictive Housing only

if the Superintendent or designee determines that the inmate poses an unacceptable risk:

1.   to the safety of others;

2.   of damage or destruction or property; or

3.   to the operation of a correctional facility. In the case of inmates held in Restrictive

Housing for personal safety needs, a certification by the Commissioner or designee shall

be completed after each Placement Review.

(d)   Upon a determination by the Placement Review Committee that the inmate's placement

in Restrictive Housing is reasonably expected to last more than 60 days, within 15 days of

such determination:

1.   the inmate shall be served with written behavior standards and program participation

goals that will increase the inmate's chances of a less restrictive placement upon next

Placement Review; and

2.   the inmate shall thereafter receive the reviews set forth in 103 CMR 423.09(3). An

inmate's failure to meet some or all of the standards and goals shall not preclude an

inmate's release from Restrictive Housing.

(e)   The inmate shall receive periodic verbal notification as to his or her status or change in

status. Said periodic verbal notification may be provided during rounds by the CPO or

Deputy Superintendent of Reentry or designee.

(2)   Inmates in Restrictive Housing Less than 30 Days.

(a)   SMI Inmates.  An inmate shall not be held in Restrictive Housing if the inmate has been

determined to have a serious mental illness (SMI) or a finding has been made by a Qualified

Mental Health Professional that Restrictive Housing is clinically contraindicated unless, no

later than 72 hours after the Restrictive Housing placement or finding, the Commissioner or

a designee certifies in writing:

1.   the reason why the inmate may not be safely held in the general population; 

2.   that there is no available placement in an STU or SAU; 

3.   that efforts are being undertaken to find appropriate housing and the status of the

efforts; and 

4.   the anticipated time frame for resolution. 

A copy of the written certification shall be provided to the inmate. 

Such inmates shall be reviewed thereafter by the Placement Review Committee at least

every Monday, Wednesday and Friday. 

(b)   Inmates with Safety Needs.  Upon verification that an inmate requires separation from

general population to protect the inmate from harm by others, the inmate shall not be placed

in Restrictive Housing, but shall be placed in a housing unit that provides approximately the

same conditions, privileges, amenities and opportunities as in general population; provided

however, that the inmate may be placed in Restrictive Housing for no more than 72 hours

while suitable housing is located.  An inmate shall not be held in Restrictive Housing to

protect the inmate from harm by others for more than 72 hours, unless the Commissioner or

a designee certifies in writing: 

1.   the reason why the inmate may not be safely held in the general population; 

2.   that there is no available placement in a unit comparable to general population; 

3.   that efforts are being undertaken to find appropriate housing and the status of the

efforts; and 

4.   the anticipated time frame for resolution.

A copy of the written certification shall be provided to the inmate. 

Such inmates shall be reviewed thereafter by the Placement Review Committee every

Monday, Wednesday and Friday.  The written certification by the Commissioner or designee,

as described above, shall be completed after each Placement Review. 

(c)   Inmates Awaiting Adjudication of Disciplinary Charges.   Inmates in Restrictive

Housing who are awaiting the adjudication of disciplinary charges shall be reviewed by the

Placement Review Committee every Monday, Wednesday and Friday.
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423.09:   continued

(d)   Inmates in Restrictive Housing for Other Reasons.  Inmates e.g., pending investigation,
pending classification, pending transfer, or refusing housing placement.

Inmates in Restrictive Housing for any other reason shall be reviewed by the Placement
Review Committee every Monday, Wednesday and Friday. 

(3)   Inmates in Restrictive Housing 30 Days or More.
(a)   30-Day CPO Review.  Every inmate in Restrictive Housing for 30 days or more shall
be provided with the following review within 30 days of his or her Restrictive Housing
placement.  Each such inmate shall be provided: 

1.   48 hours written notice prior to the review; 
2.   the opportunity to participate in the review in person;
3.   a written statement as to the evidence relied on and the reasons for the placement
decision if no placement change is ordered; and 
4.   written behavior standards and program participation goals that will increase the
inmate's chances of a less restrictive placement upon the next Placement Review if no
placement change was ordered.
Notice:  The CPO shall provide the inmate with at least 48 hours advance written notice
of the review. The notice shall state the basis upon which the inmate is housed in
Restrictive Housing.  The notice shall also state the nature of the threat requiring the
Restrictive Housing placement.  Notice shall be documented and may be waived by the
inmate in writing.
CPO Review:  The CPO shall conduct the review.  The inmate shall be offered the
opportunity to participate in the review in person.  The review shall not be conducted at
cell front. The inmate's failure to appear at the scheduled review shall be deemed a
refusal to appear but shall not be held against the inmate.  The inmate's refusal to attend
the review shall be documented in IMS. 

At the review, the inmate may offer a verbal and/or written statement and/or submit
documentation to contest the rationale for his or her placement in Restrictive Housing.
The inmate shall not be entitled to call witnesses or to representation by counsel. At the
conclusion of the review, the CPO shall inform the inmate orally of the recommendation
as to whether there is a need for the inmate's continued placement in Restrictive Housing.
Recommendation:  Within two calendar days of the review, the CPO shall enter a
recommendation in IMS as to whether the inmate should continue to be housed in
Restrictive Housing.  A copy of this recommendation shall be served on the inmate. The
recommendation shall include, but not be limited to, a description of the underlying basis
that led to the Restrictive Housing placement (e.g., pending disciplinary hearing), and a
determination whether the inmate's return to general population would pose an
unacceptable risk to life, property, staff or other inmates, or to the security or orderly
running of the institution.  Unless an investigation or safety or security concerns could
be compromised, the written recommendation shall generally describe the factual basis
or bases of the recommendation, including a brief description of any evidence relied upon
by the CPO. The written recommendation shall also document whether the inmate made
or submitted any statement or documents, and, when appropriate, that any such statement
and/or documents were considered.
Standards/Goals:  Within two calendar days of the review, the inmate shall also be served
with written notice of the behavioral standards and program participation goals that will
increase the inmate's chances of a less restrictive placement upon next Placement
Review.  The written notice shall include a list of the specific programs being
recommended for the inmate while in Restrictive Housing at that facility.
Inmate Appeal:  If the inmate disagrees with the written recommendation of the CPO, the
inmate may submit a written appeal within five business days of service of the written
recommendation.
Final Decision:  Within five calendar days after the close of the appeal period, i.e., the
last date upon which the inmate would be entitled to submit an appeal, the
Superintendent or designee shall render the final decision in IMS and provide the inmate
with such decision in writing.  If it is determined that the inmate shall remain in
Restrictive Housing, the written decision shall explain the reasons for the inmate's
continued placement/status including, but not limited to, a description of the underlying
basis that led to the Restrictive Housing placement (e.g., pending disciplinary hearing)
and an explanation why the inmate's return to general population would pose an
unacceptable risk to life, property, staff or other inmates, or to the security or orderly
running of the institution. 
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423.09:   continued

Assistance:  An inmate, either verbally or in writing, may seek an accommodation

pursuant to 103 DOC 408:  Reasonable Accommodations for Inmates, for the review and

appeal.  It shall be the inmate's responsibility to request such assistance within a

reasonable time prior to the scheduled hearing or appeal. Whenever said request is made,

the Institution's Americans with Disabilities Act (ADA) Coordinator shall determine

what accommodations, if any, are reasonable pursuant to the procedures set forth in 103

DOC 408.

(b)   Placement Reviews.

1.   SMI Inmates.  An inmate diagnosed with an SMI shall not be held in Restrictive

Housing for more than 30 days unless the Placement Review Committee determines that

the inmate poses an immediate and present danger to others or the safety of the

institution.

Such inmates who are diagnosed with an SMI shall continue to be reviewed by the

Placement Review Committee every Monday, Wednesday and Friday.  At each

Placement Review, the inmate shall be: 

a.   provided with 24 hours written notice prior to each Placement Review;

b.   provided with the opportunity to participate in each review in writing; 

c.   provided with a written statement as to the evidence relied on and the reasons for

the placement decision if no placement change is ordered; and 

d.   advised, in writing, as to behavior standards and program participation goals that

will increase the inmate's chances of a less restrictive placement upon next Placement

Review if no placement change was ordered.

These requirements apply regardless of the underlying reason for the Restrictive

Housing placement (e.g., if an inmate diagnosed with an SMI is awaiting adjudication

of disciplinary charges, the aforementioned additional requirements shall be afforded for

each Monday, Wednesday and Friday review, not for each 15-day review as would

otherwise be required if the inmate were not SMI).

For each Placement Review scheduled to occur every 90 days after placement, the

procedures set forth in 103 CMR 423.09(3)(c) shall be followed.

2.   Inmates with Safety Needs.  Upon verification that an inmate requires separation

from general population to protect the inmate from harm by others, the inmate shall not

be placed in Restrictive Housing, but shall be placed in a housing unit that provides

approximately the same conditions, privileges, amenities and opportunities as in general

population; provided, however, that the inmate may be placed in Restrictive Housing for

no more than 72 hours while suitable housing is located. Such inmate shall not be held

in Restrictive Housing to protect the inmate from harm by others for more than 72 hours

unless the Commissioner or a designee certifies in writing: 

a.   the reason why the inmate may not be safely held in the general population; 

b.   that there is no available placement in a unit comparable to general population; 

c.   that efforts are being undertaken to find appropriate housing and the status of the

efforts; and 

d.   the anticipated time frame for resolution.

A copy of the written certification shall be provided to the inmate. 

Such inmates shall be reviewed thereafter by the Placement Review Committee

every Monday, Wednesday and Friday.  The written certification by the

Commissioner or designee, as described in 103 CMR 423.09(3)(b)2.a. through d.,

shall be completed after each Placement Review. 

Except as set forth in 103 CMR 423.09(3)(c), setting forth Placement Reviews

that must occur within every 90 days of placement, for each Placement Review the

inmate shall be:

i.   provided with 24 hours written notice prior to each Placement Review; 

ii.   provided the opportunity to participate in each review in writing; 

iii.   provided a written statement as to the evidence relied on and the reasons for

the placement decision if no placement change is ordered; and 

iv.   advised, in writing, as to behavior standards and program participation goals

that will increase the inmate's chances of a less restrictive placement upon next

Placement Review if no placement change was ordered.

Placement Reviews as provided by 103 CMR 423.09(3)(b)2.d.i. through iv.

shall not be conducted upon the receipt of a written waiver from the inmate.
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423.09:   continued

3.   Inmates Awaiting Adjudication of Disciplinary Charges.  Inmates in Restrictive

Housing who are awaiting the adjudication of disciplinary charges shall be reviewed by

the Placement Review Committee every Monday, Wednesday and Friday.

Except as set forth in 103 CMR 423.09(3)(c), setting forth Placement Reviews that

must occur within every 90 days of placement, for the Placement Reviews held every 15

days, the inmate shall be: 

a.   provided with 24 hours written notice prior to the Placement Review; 

b.   provided the opportunity to participate in the Placement Review in writing; 

c.   provided a written statement as to the evidence relied on and the reasons for the

placement decision if no placement change is ordered; and 

d.   advised, in writing, as to behavior standards and program participation  goals that

will increase the inmate's chances of a less restrictive placement upon next Placement

Review if no placement change was ordered.

Placement Reviews as provided by 103 CMR 423.09(3)(b)3.a. through d. shall not

be conducted upon the receipt of a written waiver from the inmate.

4.   Inmates in Restrictive Housing for Other Reasons.  Inmates e.g., pending

investigation, pending classification, pending transfer, or refusing housing placement. 

Inmates in Restrictive Housing for any other reason not set forth in 103 CMR

423.09(2)(a) through (c) shall be reviewed by the Placement Review Committee every

Monday, Wednesday and Friday.

In addition, for each 90-day Placement Review, the procedures set forth in 103 CMR

423.09(3)(c) shall be followed.

(c)   90-day Placement Review.  Within 90 days of an inmate's initial placement in

Restrictive Housing and within every 90 days thereafter, the inmate shall be reviewed as

follows by a three person Placement Review Committee, consisting of one member of

security staff, one member of the programming staff, and one member of the mental health

staff.  For such reviews, the inmate shall be:

1.   provided with 48 hours written notice prior to the Placement Review; 

2.   provided the opportunity to participate in the Placement Review in person;

3.   provided with a written statement as to the evidence relied on and the reasons for the

placement decision if no placement change is ordered; and 

4.   advised, in writing, as to behavior standards and program participation goals that will

increase the inmate's chances of a less restrictive placement upon next Placement Review

if no placement change was ordered.

Notice:  The Placement Review Committee shall provide the inmate with at least 48

hours advance written notice of the Placement Review. The notice shall state the basis

upon which the inmate is housed in Restrictive Housing.  The notice shall also state the

nature of the threat requiring the Restrictive Housing placement.  Notice shall be

documented and may be waived by the inmate in writing.

Placement Review:  The Placement Review Committee shall conduct a Placement

Review.  The inmate shall be offered the opportunity to participate in the review in

person. The Placement Review shall not be conducted at cell front.  The inmate's failure

to appear at the scheduled Placement Review shall be deemed a refusal to appear but

shall not be held against the inmate.  The inmate's refusal to attend the Placement Review

shall be documented in IMS. 

At the Placement Review, the inmate may offer a verbal and/or written statement

and/or submit documentation to contest the rationale for his or her placement in

Restrictive Housing. The inmate shall not be entitled to call witnesses or to

representation by counsel. At the conclusion of the Placement Review, the Placement

Review Committee shall inform the inmate orally of the recommendation as to whether

there is a need for the inmate's continued placement in Restrictive Housing.  

At any Placement Review conducted 180 days after initial placement, and every 180

days thereafter, the inmate may request that the Placement Review be recorded.

Recommendation:  Within two calendar days of the Placement Review, the Placement

Review Committee shall enter a recommendation in IMS as to whether the inmate should

continue to be housed in Restrictive Housing.  A copy of this recommendation shall be

served on the inmate. The recommendation shall include, but not be limited to, a

description of the underlying basis that led to the Restrictive Housing placement (e.g.,

pending disciplinary hearing), and a determination whether the inmate's return to general

3/22/19 103 CMR - 126.6.2

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



103 CMR:   DEPARTMENT OF CORRECTION

423.09:   continued

population would pose an unacceptable risk to life, property, staff or other inmates, or

to the security or orderly running of the institution.  Unless an investigation or safety or

security concerns could be compromised, the written recommendation shall generally

describe the factual basis or bases of the recommendation, including a brief description

of any evidence relied upon by the Placement Review Committee. The written

recommendation shall also document whether the inmate made or submitted any

statement or documents, and, when appropriate, that any such statement and/or

documents were considered.

Standards/Goals:  Within two calendar days of the Placement Review, the inmate shall

also be served with written notice of the behavioral standards and program participation

goals that will increase the inmate's chances of a less restrictive placement upon next

Placement Review.  The written notice shall include a list of the specific programs being

recommended for the inmate while in Restrictive Housing at that facility.

Inmate Appeal:  If the inmate disagrees with the written recommendation of the

Placement Review Committee, the inmate may submit a written appeal within five

business days of service of the written recommendation.

Final Decision:  Within five calendar days after the close of the appeal period, i.e., the

last date upon which the inmate would be entitled to submit an appeal, the

Superintendent or designee shall render the final decision in IMS and provide the inmate

with such decision in writing. If it is determined that the inmate shall remain in

Restrictive Housing, the written decision shall explain the reasons for the inmate's

continued placement/status including, but not limited to, a description of the underlying

basis that led to the Restrictive Housing placement (e.g., pending disciplinary hearing)

and an explanation why the inmate's return to general population would pose an

unacceptable risk to life, property, staff or other inmates, or to the security or orderly

running of the institution. 

Assistance:  An inmate, either verbally or in writing, may seek an accommodation

pursuant to 103 DOC 408:  Reasonable Accommodations for Inmates, for the hearing and

appeal.  It shall be the inmate's responsibility to request such assistance within a

reasonable time prior to the scheduled hearing or appeal.  Whenever said request is made,

the Institution's Americans with Disabilities Act (ADA) Coordinator shall determine

what accommodations, if any, are reasonable pursuant to the procedures set forth in

103 DOC 408:  Reasonable Accommodations for Inmates.

423.10:   Calculation of Time in Restrictive Housing 

If an inmate on Restrictive Housing status is being is held in a Health Services Unit (HSU)

or placed on a mental watch, unless medical or mental health staff determine that it is not in the

best interests of the inmate, the inmate shall receive Placement Reviews in accordance with

103 CMR 423.09. 

If an inmate on Restrictive Housing status is transferred from one facility's Restrictive

Housing Unit to another facility's Restrictive Housing Unit, the receiving facility shall schedule

the inmate's Placement Review on the basis of the date of initial entrance to Restrictive Housing

at the sending facility.  

If an inmate is placed on Restrictive Housing status in the inmate's general population

housing unit (i.e., in cell confinement) for any reason and then is moved into the Restrictive

Housing Unit, the Placement Review shall be scheduled on the basis of the date the inmate was

first placed on Restrictive Housing status in the general population unit.  

423.11:   Placement and Transfer to a Secure Adjustment Unit

Consistent with the safety of all staff and inmates, an inmate may be transferred from

Restrictive Housing to outplacement such as a Secure Adjustment Unit, following

recommendation from the Placement Review Committee and a determination by the

Superintendent or designee that the inmate no longer requires Restrictive Housing but cannot be

placed in general population. 

An inmate may be placed in a Secure Adjustment Unit for reasons including, but not limited

to, when an inmate is:
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(a)   awaiting a hearing for a violation of institution rules or regulations;

(b)   pending investigation of a serious violation of institution rules or regulations;

(c)   pending investigation for disciplinary offenses or criminal acts that may have occurred

while incarcerated;

(d)   pending transfer;

(e)   pending classification.

To initiate the temporary placement of an inmate from Restrictive Housing to a Secure

Adjustment Unit, the Superintendent or designee shall submit a completed Secure Adjustment

Unit transfer request form to the Classification Division.  The Classification Division shall then

identify a bed in an appropriate Secure Adjustment Unit and effect such transfer.

423.12:   Medical and Mental Health Services

Each inmate in Restrictive Housing shall be visited daily by a member of the medical staff

(unless medical attention is needed more frequently) to ensure his or her health and well-being

are maintained.  These visits shall be in addition to dispensing medication, shall be announced,

and shall be documented in IMS.  Documentation shall be separate from a medication log and

shall include that an announcement has been made.  Additional documentation by medical staff

shall be entered in the IMS Restrictive Housing Inmate Daily Log screen. Mental health reviews,

rounds and services shall be provided in accordance with 103 DOC 650:  Mental Health

Services.

A Qualified Mental Health Professional shall make rounds in every Restrictive Housing unit

and may conduct an out-of-cell meeting with an inmate for whom a confidential meeting is

warranted in the clinician's professional judgment.  Inmates shall be evaluated by a Qualified

Mental Health Professional in accordance with clinical standards adopted by the Department of

Correction and the Qualified Mental Health Professional's clinical judgment to determine

whether the inmate has a serious mental illness (SMI) or Restrictive Housing is otherwise

contraindicated.

An inmate diagnosed with an SMI who is held in Restrictive Housing shall be offered

additional mental health treatment in accordance with clinical standards set forth in 103 DOC

650:  Mental Health Services.

If an inmate diagnosed with an SMI remains in Restrictive Housing for more than 30 days,

mental health staff shall develop an individualized treatment plan that includes weekly

monitoring by mental health staff, treatment as necessary, and steps to facilitate the transition of

the inmate back to general population.

423.13:   Conditions of Restrictive Housing

Each superintendent shall ensure each Restrictive Housing Unit provides for security, safety

and orderly operation. 

Inmates in Restrictive Housing shall be provided with the following:

(a)   meals that meet the same standards established by the Commissioner for general

population inmates;

(b)   access to showers and shaving not less than three days per week;

(c)   issuance of an allowed exchange of clothing, bedding, and linen, and provided laundry,

barbering, and hair care services on the same basis as general population;

(d)   the same opportunities for writing and receipt of letters as is available to the general

population;

(e)   access to legal materials and legal reference material;

(f)   rights of visitation and communication by those properly authorized; provided, however,

that the authorization may be diminished for the enforcement of discipline for a period not

to exceed 15 days for each offense;

(g)   access to reading and writing materials and the opportunity to borrow reading materials

from the institution library unless clinically contraindicated;

(h)   access to either a radio or television, the choice of which will be in the Department's

sole discretion, if confinement exceeds 30 days;

(i)    periodic mental and psychiatric examinations under the supervision of the Department

of Mental Health;

(j)   medical and psychiatric treatment as clinically indicated under the supervision of the

Department of Mental Health;
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(k)   access to canteen purchases and privileges to retain property in a cell as provided by

103 CMR 403.00:  Inmate Property, however, such access and privileges may be diminished

for the enforcement of discipline for a period not to exceed 15 days for each offense or where

inconsistent with the security of the unit;

(l)   one hour of exercise per day outside their cells, five days per week, unless security or

safety considerations dictate otherwise.  Additional out-of-cell time shall be provided as

required by 103 DOC 650:  Mental Health Services;

(m)   telephone privileges in accordance with 103 CMR 482.00:  Telephone Access and Use. 

Superintendents may set limits on the permitted number of telephone calls; and

(n)   the same access to disability accommodations as inmates in general population, except

where inconsistent with the security of the unit.

Subject to any disciplinary sanctions imposed in accordance with 103 CMR

430.00:  Inmate Discipline, upon initial entry to Restrictive Housing, inmates who possess

such will be permitted to retain their personal tablets.  Upon request, after initial entry to

Restrictive Housing, and subject to disciplinary sanctions imposed in accordance with

103 CMR 430.00, inmates who do not possess personal tablets will be provided with radios

and headphones to use while in Restrictive Housing.   

Notwithstanding the provisions of 103 CMR 423.13, the Superintendent may further

limit the amount of property and issue scrubs in lieu of such clothing for security purposes

if there is imminent danger that an inmate or inmates will destroy an item, or induce injury

to self or others.

Inmates held in Restrictive Housing for a period of more than 30 days shall have access

to vocational, educational and rehabilitative programs to the maximum extent possible

consistent with the safety and security of the unit and shall receive good time for

participation at the same rates as the general population.  In addition, step down programs

shall also be offered to facilitate the gradual reintegration of the inmate into general

population or the community.

Any inmate who has fewer than 180 days until the inmate's mandatory release date or

parole release date and is held in Restrictive Housing shall be offered reentry programming

that shall include, but not be limited to, substantial resocialization programming in a group

setting, regular mental health counseling to assist with the transition, housing assistance,

assistance obtaining state and federal benefits, employment readiness training and

programming designed to help the person rebuild interpersonal relationships, which may

include, but not be limited to, anger management and parenting courses and other reentry

planning services offered to inmates in a general population setting.

423.14:   Maximization of Out-of-cell Activities and Programs

To maximize out-of-cell activities, the Superintendent or designee at each facility with a

Restrictive Housing Unit shall assess whether, and to what extent, out-of-cell activities over and

above five hours per week of out-of-cell recreation time (i.e., one hour per day, five days a week)

per inmate are consistent with the safety and security of all staff and inmates in that Restrictive

Housing Unit.  Such additional out-of-cell activities may include, but not be limited to,

additional recreation periods, longer recreational periods, or programming.  

In assessing whether additional out-of-cell activities or programs can safely be offered, the

Superintendent or designee shall consider any factors deemed pertinent to such assessment,

including but not limited to, the number of inmates in the Restrictive Housing Unit, the number

of available correction officers, the number of available program staff, the availability of physical

space in the Unit, the nature of the threat posed by particular inmates, and/or the climate of the

Restrictive Housing Unit.

423.15:   Records and Staffing

(1)   Records.  All activities and events governed by 103 CMR 423.00 shall be documented in

IMS including, but not limited to:  admissions and releases; unit visitors; unusual events;

inmates' opportunities for showering; out of cell exercise; telephone access; reviews conducted

pursuant to 103 CMR 423.09 and 423.10; and deprivation of any usually authorized items or

privileges of an inmate.  In the latter mentioned instance, any such deprivation of a usual item

or activity shall require that a report be filled out and sent to the Director of Security or designee

and to the inmate's case folder.
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The Restrictive Housing Unit correctional program officer shall maintain Placement Review

records.

(2)   Restrictive Housing Unit Staff Qualifications and Training.  All correction officers,

supervisors and managers assigned to Restrictive Housing shall be trained in accordance with

standards adopted by the Commissioner in consultation with the sheriffs and the Department of

Mental Health and shall comport with the requirements set forth in 103 DOC 216:  Training and

Staff Development.

Training should include, but not be limited to, suicide prevention, trauma informed care,

crisis intervention, de-escalation, signs and symptoms of mental illness, co-occurring disorders,

emergency response, code 99, fire exits, restraints, IMS entries, counts, showers, medication,

recreation, phones, rounds, pyramid of force, unit structure/operations, post orders, and

interpersonal communications.

423.16:   Responsible Staff

The Deputy Commissioner, Prison Division shall be responsible for implementation of

103 CMR 423.16 and for the review of all institutional procedures.

Each superintendent shall ensure that institutional practices conform to these directives.

423.17:   Exigent Circumstances

In any instance in which an act or action required by 103 CMR 423.00 cannot or does not

occur for reason of Exigent Circumstances, notification shall be made to the Deputy

Commissioner, Prison Division.  Where practicable, notification shall be made prior to the time

mandated for the occurrence of such act or action.  In such instance, responsible staff shall

attempt to resolve the Exigent Circumstances as soon as possible, and the act or action shall be

performed as soon as possible after the Exigent Circumstances cease to exist.

423.18:   Review Date

103 CMR 423.00 shall be reviewed at least annually by the Commissioner or a designee. 

The person or persons conducting the review shall issue a memorandum to the Commissioner

with a copy to the Central Policy File indicating revisions, additions or deletions which shall be

included for the Commissioner's written approval and shall become effective pursuant to

applicable law.

423.19:   Severability Clause

If any article, section, subsection, sentence, clause or phrase of 103 CMR 423.00 is for any

reason held to be unconstitutional, contrary to statute, in excess of the authority of the

Commissioner, or otherwise inoperative, such decision shall not affect the validity of any other

article, section, subsection, sentence, clause or phrase of 103 CMR 423.00.

REGULATORY AUTHORITY

103 CMR 423.00: M.G.L. c. 124, §§ 1(c) and (q); M.G.L. c. 127, §§ 39, 39A, 39B, 39C, 39E,

39F and 39H.
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103 CMR 425.00:  PLACEMENT REVIEWS IN SECURE TREATMENT UNITS

Section
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425.03:   Applicability
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425.05:   Definitions
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425.12:   Annual Review

435.13:   Severability

425.01:   Purpose

The purpose of 103 CMR 425.00 is to establish placement reviews in Secure Treatment

Units.

425.02:   Cancellation

103 CMR 425.00 cancels all previous Department policy statements, bulletins, directives,

orders, notices, rules and regulations regarding placement reviews in Secure Treatment Units that

are not inconsistent with 103 CMR 425.00.

425.03:   Applicability

103 CMR 425.00 applies to Secure Treatment Units.

425.04:   Access to 103 CMR 425.00

103 CMR 425.00 shall be maintained within the Department of Correction's central policy

file, in each institution's central policy file, in each institution's inmate law library, and shall be

made available to the public.

425.05:   Definitions

Department Disciplinary Unit (DDU).  A restricted area or areas designated by the Commissioner

to which an inmate has received a recommended sanction by a Special Hearing Officer.

Deputy Commissioner, Prison Division.  The executive staff person who reports to the

Commissioner, and whose duties include, but are not limited to, the management of:  Assistant

Deputy Commissioner(s) of the Prison Division, and the Central Inmate Disciplinary Unit.

Exigent Circumstances.  Circumstances that create an unacceptable risk to the safety of any

person.

Multidisciplinary Treatment Team.  A treatment team that may consist of the following:  Unit

Clinical Coordinator; Captain; Unit Sergeant; assigned Correction Officers; Correctional

Program Officer; mental health clinicians; medical staff; and program staff.  For the purposes

of 103 CMR 425.00, the Multidisciplinary Treatment Team shall provide Placement Reviews.

Placement Review.  A periodic review conducted by a multidisciplinary treatment team for the

purposes of ascertaining an inmate's continued need for placement and retention in a Secure

Treat
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Restrictive Housing.  A placement that requires an inmate to be confined to a cell for at least  22

hours per day for the safe and secure operation of the facility.  For purposes of 103 CMR 425.00,

Restrictive Housing shall not include the following:  any placement ordered by a medical or

mental health provider, including but not limited to, the placement of an inmate in a Health

Services Unit; the placement of an inmate in a hospital; the placement of an inmate in a medical

setting where treatment is being provided; or the placement of an inmate on a mental health

watch.

Secure Treatment Unit (STU).  A maximum security residential treatment program that is not

Restrictive Housing and that is designed to provide an alternative to Restrictive Housing for

inmates diagnosed with serious mental illness in accordance with clinical standards adopted by

the Department of Correction. 

Serious Mental Illness.  A current or recent diagnosis by a qualified mental health professional

of one or more of the following disorders described in the 5th edition of the Diagnostic and

Statistical Manual of Mental Disorders:

(a)   schizophrenia and other psychotic disorders;

(b)   major depressive disorders;

(c)   all types of bipolar disorders;

(d)   a neurodevelopmental disorder, dementia or other cognitive disorder;

(e)   any disorder commonly characterized by breaks with reality or perceptions of reality;

(f)   all types of anxiety disorders;

(g)   trauma and stressor related disorders; or

(h)   severe personality disorders; or a finding by a qualified mental health professional that

the inmate is at serious risk of substantially deteriorating mentally or emotionally while

confined in Restrictive Housing, or already has so deteriorated while confined in Restrictive

Housing, such that diversion or removal is deemed to be clinically appropriate by a qualified

mental health professional.

425.06:   Secure Treatment Units 

The Commissioner may establish and operate Secure Treatment Units at correctional

institutions as deemed necessary for the purposes set forth in 103 CMR 425.00.  Secure

Treatment Units include the maximum security Secure Treatment Program (STP) and the

maximum security Behavioral Management Unit (BMU). 

425.07:   Placement and Transfer to a Secure Treatment Unit

Placement and transfer to a Secure Treatment Unit shall be made as provided in 103 DOC

650:  Mental Health Services.  An inmate transferred from the Department Disciplinary Unit

(DDU) where the inmate was serving a DDU sanction will continue to serve and be credited with

the time served for such sanction during his or her placement in the Secure Treatment Unit.

425.08:   Placement Reviews

An inmate who is placed in a Secure Treatment Unit while pending a disciplinary hearing

or while serving a disciplinary detention or DDU sanction imposed pursuant to 103 CMR

430.00:  Inmate Discipline shall be reviewed as follows:

(a)   The inmate's status shall be reviewed at least every 72 hours; and

(b)   At each review, the multidisciplinary treatment team shall review the inmate's status and

discuss any identified issues or concerns.  The review may include consideration of the

reason for placement, security issues, disciplinary issues, classification status, conflicts,

mental health issues, program needs, compliance with treatment plan goals and objectives,

and any other pertinent information.  These reviews shall be documented in the Inmate

Management System (IMS).
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425.09:   Emergency

Whenever in the opinion of the Commissioner, Deputy Commissioner or the Superintendent

of a state correctional institution an emergency exists which requires the suspension of part or

all of 103 CMR 425.00, such suspension may be ordered, provided that any such suspension

beyond 48 hours must be authorized by the Commissioner for good cause.

425.10:   Exigent Circumstances

The determination whether Exigent Circumstances precludes the occurrence of an act or

action otherwise required by 103 CMR 425.00 shall be made by the Deputy Commissioner,

Prison Division.

In all other instances in which an act or action required by 103 CMR 425.00 does not occur

for reason of Exigent Circumstances, notification shall be made to the Deputy Commissioner,

Prison Division.  In such instance, responsible staff shall attempt to resolve the Exigent

Circumstances as soon as practicable, and the act or action shall be performed as soon as possible

after the Exigent Circumstances cease to exist.

425.11:   Responsible Staff

The Deputy Commissioner, Prison Division, shall implement and monitor 103 CMR 425.00

throughout the Department.  Each Superintendent of an institution with a Secure Treatment Unit

shall implement and monitor 103 CMR 425.00 at the institution.

425.12:   Annual Review

103 CMR 425.00 shall be reviewed at least annually by the Commissioner or a designee. 

The person or persons conducting the review shall develop a memorandum to the Commissioner

with a copy to the Central Policy File indicating revisions, additions or deletions which shall be

included for the Commissioner's written approval and shall become effective pursuant to

applicable law.

425.13:   Severability

If any article, section, subsection, sentence, clause or phrase of 103 CMR 425.00 is for any

reason held to be unconstitutional, contrary to statute, in excess of the authority of the

Commissioner or otherwise inoperative, such decision shall not affect the validity of any other

article, section, clause or phrase of 103 CMR 425.00.

REGULATORY AUTHORITY

103 CMR 425.00:  M.G.L. c. 124, §§ 1(b), (c), (i) and (q); M.G.L. c. 127, §§ 1, 39B and 39H. 
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 (103 CMR 426.000 Through 429.000:  Reserved)
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103 CMR 430.00: INMATE DISCIPLINE

Section

430.01:   Purpose

430.02:   Cancellation

430.03:   Applicability

430.04:   Access to 103 CMR 430.00

430.05:   Definitions

430.06:   Self-injurious Behavior

430.07:   Disciplinary Personnel

430.08:   Department Disciplinary Unit (DDU) Referral

430.09:   Detection and Reporting of Disciplinary Offenses

430.10:   Responsibilities of the Disciplinary Officer

430.11:   Proceedings in Formal Disciplinary Matters: Notice and Scheduling of Hearing Before a

               Hearing Officer

430.12:   Representation of Inmates, Special Accommodations, and the Recording of Proceedings

430.13:   The Hearing Officer's General Powers

430.14:   Fact Finding Aspects of a Hearing before a Hearing Officer

430.15:   Procedures for the Use of Informant Information

430.16:   Deliberation and Decision by the Hearing Officer

430.17:   Record of Disciplinary Proceedings

430.18:   Appeal Procedures

430.19:   Review of Dispositions

430.20:   Not Guilty Findings and Dismissals

430.21:   Placement in Restrictive Housing

430.22:   Disciplinary Detention

430.23:   Time Limits

430.24:   Code of Offenses

430.25:   Sanctions

430.26:   Sanction Limitations in Restrictive Housing

430.27:   Continuance Without a Finding

430.28:   DDU Hearings and Sanctions

430:29:   DDU Screening

430.30:   DDU Reviews

430.31:   DDU Confinement of SMI Inmates

430.32:   DDU Programming

430.33:   DDU Conditions

430.34:   DDU Staff Qualifications and Training

430.35:   Limitations on Placement in Restrictive Housing

430.36:   Emergency

430.37:   Responsible Staff

430.38:   Annual Review

430.39:   Severability

430.01:    Purpose

103 CMR 430.00 establishes a fair and impartial system governing Massachusetts

Department of Correction (Department) Inmate disciplinary proceedings.  The process is

intended to serve as a method of maintaining order in the institutions while encouraging positive

inmate behavior change.

430.02:   Cancellation

103 CMR 430.00 cancels all previous Department or Institution policy statements, rules or

regulations, and all previous Commissioner's Bulletins and Orders, regarding the conduct of

disciplinary proceedings, to the extent they are inconsistent with 103 CMR 430.00.
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430.03:   Applicability

103 CMR 430.00 is applicable to Department employees and inmates incarcerated within

Department institutions, except patients committed under M.G.L. c. 123, residents committed

under M.G.L. c. 123A and confined at the Massachusetts Treatment Center or a branch thereof

and subject to the provisions of 103 CMR 431.00:  Observation of Behavior Reports and

residents of the Massachusetts Alcohol and Substance Abuse Center.  103 CMR 430.00 is not

intended to confer any procedural or substantive rights not otherwise granted by state or federal

law.

430.04:   Access to 103 CMR 430.00

The Department of Correction shall maintain an employee accessible copy of 103 CMR

430.00 within its Central Policy File.  Each Superintendent shall maintain a copy of 103 CMR

430.00 within his or her Central Policy File, and at each inmate library.

430.05:   Definitions

Aggravated Assault.  An assault where aggravating factors exist including, but not limited to:

use of a weapon; biting; use of a shod foot; multiple participants involved in the assault;

seriousness of bodily injury; or, any other factors that manifest extreme indifference to life.

Automatic Discovery.  Evidence which the Disciplinary Officer shall provide to the inmate

automatically, and without request by the inmate, prior to the disciplinary hearing.

Business Day.  Monday through Friday, excluding holidays.

Central Inmate Disciplinary Unit (CIDU).  The centralized unit responsible for the oversight,

implementation and auditing of all inmate disciplinary functions within the Department.

Commissioner.  The Commissioner of Correction.

Department Disciplinary Unit (DDU).  A restricted area or areas designated by the Commissioner

to which an inmate has received a sanction recommended by a Special Hearing Officer.

Deputy Commissioner of the Prison Division (Deputy Commissioner).  The executive staff

person who reports to the Commissioner, and whose duties include, but are not limited to, the

management of:  Assistant Deputy Commissioner(s) of the Prison Division, the Central Inmate

Disciplinary Unit, and the Office of Communication and Administrative Resolution.

Director of Inmate Discipline (Director or Director of Discipline).  The administrative manager

appointed by the Commissioner to oversee all inmate disciplinary functions within the

Department, excluding Placement Reviews and conditions of confinement in the DDU.

Disciplinary Detention.  The Restrictive Housing of an inmate who has been found guilty of a

serious violation of 103 CMR 430.00.  Such sanction shall not exceed 15 days for one offense

and no more than 30 days for all violations arising out of the same or substantially connected

incident(s), unless specifically authorized by the Commissioner.  Disciplinary detention does not

refer to inmates sanctioned to a DDU.

Disciplinary Restrictive Housing.  A placement of an inmate in Restrictive Housing in a state

correctional facility for disciplinary purposes to serve a Disciplinary Detention or DDU sanction

after a finding has been made that the inmate has committed a breach of discipline.

Disciplinary Officer.  An officer of supervisory rank or function appointed by the Director in

minimum and pre-release security level institutions, or the Superintendent, in consultation with

the Director, in medium and maximum security level institutions.  Disciplinary Officers shall

oversee disciplinary processing functions at the institutional level and shall directly report to

their appointing authority; i.e., the Director or Superintendent.

Exculpatory Evidence.  Evidence that is potentially helpful to the inmate in either proving

innocence or in establishing lesser responsibility for the offense(s) as charged.
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430.05:   continued

Exigent Circumstances.  Circumstances that create an unacceptable risk to the safety of any

person.

Hearing Officer.  An officer of supervisory rank who is appointed by and reports to the Director

to conduct disciplinary hearings.

Inmate Management System (IMS).  The Department's automated information system that

provides processing, storage and retrieval of inmate-related information needed by Department

personnel and other authorized users within the criminal justice system.

Intimate Act.  An act that suggests overly familiar behavior, e.g., kissing, caressing or other

related acts, excluding acts that are defined as sexual abuse in 103 DOC 519.00:  Sexual

Harassment/Abuse Response and Prevention Policy (SHARPP).

Offer of Proof.  A brief description of expected testimony or evidence.

Placement Review.  A multidisciplinary examination to determine whether Restrictive Housing

continues to be necessary to reasonably manage risks of harm, notwithstanding any previous

finding of a disciplinary breach, exigent circumstances, or other circumstances supporting a

placement in Restrictive Housing.

Placement Review Committee.  A multidisciplinary group which shall include, but may not be

limited to:

(a)   member of the security staff;

(b)   member of the programming staff; and

(c)   one member of the mental health staff.

This Committee may include the Superintendent, Deputy Superintendents, Director of

Security, Director of Classification, Restrictive Housing Unit Captain, or their respective

designees, and such other staff as deemed necessary to determine whether Restrictive Housing

continues to be necessary to reasonably manage risks of harm, notwithstanding any previous

finding of a disciplinary breach, exigent circumstances or other circumstances supporting a

placement in Restrictive Housing.

Preponderance of Evidence.  A belief, formed after weighing the evidence, that the proponent's

contention is more likely true than not true.

Proponent.  The staff member seeking a guilty finding against an inmate, or supporting a

disciplinary report against an inmate.

Qualified Mental Health Professionals. Treatment providers who are psychiatrists, psychologists,

psychiatric social workers, psychiatric nurses, and others who by virtue of their education,

credentials and experience are permitted by law to evaluate and care for the mental health needs

of patients.

Restrictive Housing.  A placement that requires an inmate to be confined to a cell for at least 22

hours per day for the safe and secure operation of the facility.  For purposes of 103 CMR 430.00,

Restrictive Housing shall not include the following:  any placement ordered by a medical or

mental health provider, including but not limited to, the placement of an inmate in a Health

Services Unit; the placement of an inmate in a hospital; the placement of an inmate in a medical

setting where treatment is being provided; or the placement of an inmate on a mental health

watch.

Secure Adjustment Unit.  A highly structured unit that is not Restrictive Housing and that

provides access to cognitive behavioral treatment, education, programs, structured recreation, 

leisure time activities and mental health services for those inmates diverted from or released

from Restrictive Housing.
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430.05:   continued

Secure Treatment Unit.  A maximum security residential treatment program that is not

Restrictive Housing and that is designed to provide an alternative to Restrictive Housing for

inmates diagnosed with serious mental illness in accordance with clinical standards adopted by

the Department of Correction.  Secure Treatment Units consist of the Secure Treatment Program

and the Behavioral Management Unit.

Serious Mental Illness (SMI).  A current or recent diagnosis by a qualified mental health

professional of one or more of the following disorders described in the 5th edition of the

Diagnostic and Statistical Manual of Mental Disorders:

(a)   schizophrenia and other psychotic disorders;

(b)   major depressive disorders;

(c)   all types of bipolar disorders;

(d)   a neurodevelopmental disorder, dementia or other cognitive disorder;

(e)   any disorder commonly characterized by breaks with reality or perceptions of reality;

(f)   all types of anxiety disorders;

(g)   trauma and stressor related disorders;

(h)   severe personality disorders; or

(i)   a finding by a qualified mental health professional that the inmate is at serious risk of

substantially deteriorating mentally or emotionally while confined in Restrictive Housing,

or already has so deteriorated while confined in Restrictive Housing, such that diversion or

removal is deemed to be clinically appropriate by a qualified mental health professional.

Special Disciplinary Officer.  A person appointed by the Commissioner, Superintendent or the

Director to oversee any disciplinary matter or class of disciplinary matters, or an officer of

supervisory rank or function appointed by the Director to oversee disciplinary processing

functions for matters approved for a DDU disciplinary hearing.  The Special Disciplinary Officer

shall report directly to the appointing authority unless otherwise directed by the Commissioner.

Special Hearing Officer.  A Hearing Officer appointed by the Commissioner to conduct DDU

disciplinary hearings who shall report directly to the Director.

Stalking.  The willful and malicious engagement in a knowing pattern of conduct or series of acts

over a period of time directed at a specific person which seriously alarms that person and would

cause a reasonable person to suffer substantial emotional distress.

Superintendent.  The chief administrative officer of a state correctional institution.

430.06:   Self-injurious Behavior

Disciplinary reports solely for self-injurious behavior are prohibited.  Disciplinary reports for

behavior directly and wholly related to self-injurious behavior, such as destruction of state

property, are also prohibited.  Likewise, disciplinary reports for reporting to the Department or

contract staff feelings or intentions of self-injury or suicide are prohibited.  Whenever a staff

person becomes aware of an inmate's self-injurious behavior, the staff person shall prepare an

incident report and communicate the matter to the appropriate mental health staff in accordance

with 103 DOC 650:  Mental Health.

430.07:   Disciplinary Personnel

(1)   The Superintendent at each maximum and medium institution, in consultation with the

Director, shall appoint a Disciplinary Officer who is of supervisory rank or function, who shall

perform the functions of that office, as set forth in 103 CMR 430.00.  The Director shall appoint

a Disciplinary Officer(s) who is of supervisory rank or function who shall perform the

disciplinary office functions at minimum and pre-release institutions, as set forth in 103 CMR

430.00.  The Superintendent or Director may appoint an Assistant Disciplinary Officer(s) who

is of equal or lesser rank to the Disciplinary Officer for the purpose of performing the functions

of that office as set forth in 103 CMR 430.00.  The Superintendent or Director may appoint a

Disciplinary Officer(s) and Assistant Disciplinary Officer(s) for a definite or indefinite term.  The

3/22/19 103 CMR - 130

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



103 CMR:   DEPARTMENT OF CORRECTION

430.07:   continued

Commissioner or Superintendent may appoint a Special Disciplinary Officer for any disciplinary

matter or class of disciplinary matters.  The Director may appoint a Disciplinary Officer(s) of

supervisory rank or function for the purpose of performing the functions of a Disciplinary

Officer, as set forth in 103 CMR 430.00, for disciplinary matters which may result in the inmate

receiving a sanction to a DDU.

(2)   The Director shall appoint a Hearing Officer or officers to conduct disciplinary hearings as

set forth in 103 CMR 430.00.  The Director may appoint a Hearing Officer or officers for a

definite or indefinite term and may, in addition, appoint a new Hearing Officer to hear and

determine any disciplinary matter or class of disciplinary matters.

(3)   The Commissioner may appoint a Special Hearing Officer or officers to handle a particular

matter or class of matters.

430.08:   Department Disciplinary Unit (DDU) Referral

In cases where the Disciplinary Officer, in consultation with the Superintendent, determines

that a sanction to a DDU may be warranted, the Disciplinary Officer shall forward a copy of the

disciplinary report and a summary of available information to the Director.  The Director shall

make the final determination whether a DDU hearing shall be held.

430.09:   Detection and Reporting of Disciplinary Offenses

(1)   Informal Handling of Lesser Offenses.  The informal handling of lesser offenses in

accordance with existing practices is not precluded or discouraged by 103 CMR 430.00.  Where

an employee reasonably believes that formal disciplinary action is not necessary, the employee

may, with the approval and review of the employee's supervisor, within 24 hours issue a written

warning or take other appropriate action and handle the matter informally.  When informal

sanctions are imposed the inmate shall be notified through an Informal Sanction Form.

Additionally, each institution shall record this information into the unit/IMS Informal Sanction

Screen within 24 hours to monitor and track informal sanctions being issued within the

institution.  Inmates may challenge the informal handling of a disciplinary matter and request that

the matter be handled formally, and that a disciplinary report be written.  If an inmate refuses to

sign the Informal Sanction Form, which refusal acts as the inmate's exercise of a challenge to

informal handling, the employee may proceed as provided in 103 CMR 430.09(2).  Informal

Sanctions are limited to one of the following:

(a)   Written Warning;

(b)   One - five hours extra duty; to be assigned as needed by the Unit Officer;

(c)   One - three days restriction in one's room or unit, to begin within 24 hours of the

incident.  Inmates on this type of restriction may leave the room or unit to appear at

scheduled appointments, programs or meals; or

(d)   One - three days loss of a specified leisure activity; to begin within 24 hours of the

incident.

(2)   Formal Handling of Disciplinary Offenses.  Where informal handling is not appropriate, an

employee who has reason to believe that a disciplinary offense has been committed by an inmate

shall write a disciplinary report and submit it to the employee's supervisor for review within 24

hours.

(a)   Upon receipt of the disciplinary report, a supervisor shall further investigate the matter

if deemed necessary, within 24 hours, and recommend one of the following:

1.   the matter be handled informally in consultation with the reporting staff person;

2.   the matter be dismissed if further investigation, facts or mitigating circumstances

change the facts as originally presented;

3.   formal action be taken and forward the report to the Shift Commander.

(b)   Upon receipt of the disciplinary report the Shift Commander shall, within 24 hours,

recommend one of the following:

1.   further investigation;

2.   the matter be handled informally in consultation with the reporting staff person's

supervisor;
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430.09:   continued

3.   the matter be dismissed if further investigation, facts or mitigating circumstances

change the facts as originally presented;

4.   formal action be taken and forward the report to the Disciplinary Officer.

(3)   At all levels of review, the disciplinary report shall be reviewed for accuracy, while ensuring

adherence to applicable time frames.

(4)   All disciplinary reports shall be reviewed as required by 103 DOC 650:  Mental Health

Policy.

430.10:   Responsibilities of the Disciplinary Officer

Within two business days from receipt of the disciplinary report, the Disciplinary Officer

shall review the disciplinary report, or make any further investigation the Disciplinary Officer

deems necessary, including a review of informant information, if applicable, and do one of the

following:

(a)   dismiss the disciplinary report;

(b)   reduce the disciplinary report to an incident report;

(c)   with the approval of the Superintendent, take no immediate action on the report pending

the receipt of further information; or

(d)   proceed with formal disciplinary action and assign offenses as set forth in 103 CMR

430.24.

430.11:   Proceedings in Formal Disciplinary Matters: Notice and Scheduling of Hearing Before a Hearing

               Officer

(1)   Within two business days of the Disciplinary Officer or a designee assigning offenses to the

disciplinary report, a copy of the disciplinary report, a notice of hearing, a request for

representation/witness form and a request for evidence form, shall be served upon the inmate by

the Disciplinary Officer or a designee.  Automatic discovery shall ordinarily be served on the

inmate at this time, but not less than 48 hours before the hearing.  Automatic discovery includes:

(a) copies of incident reports concerning the incident alleged to have occurred in the

disciplinary report;

(b)  copies of, or access to, all exculpatory evidence;

(c)   copies of, or access to, all documentary, photographic, audio, or videographic evidence

referred to in the disciplinary report or which the Disciplinary Officer intends to introduce

at the hearing;

(d)   informant information checklist with applicable sections completed by the Disciplinary

Officer;

(e)   In cases where the Disciplinary Officer determines restitution may be an appropriate

sanction, the disciplinary officer shall provide the inmate with an itemized list of damages

or costs associated with or resulting from the inmate's actions.

(2)   The Disciplinary Officer or designee shall approve or deny with good cause and in writing

any requests made by the inmate for witnesses or evidence.  This response shall be served on the

inmate or his or her representative no less than 48 hours prior to the hearing.  The factors that

the Disciplinary Officer or designee may consider when ruling on these requests shall include,

but not be limited to, the following:

(a)   relevance;

(b)   whether the evidence is cumulative or repetitive;

(c)   unavailability of the reporting staff person or other staff person for a prolonged period

of time due to illness, authorized absence or for other good cause;

(d)   failure of the inmate to provide a sufficient offer of proof of the expected testimony of

a proposed witness or the need for requested evidence.

(3)   The Disciplinary Officer shall schedule a hearing before a Hearing Officer within a

reasonable time, but not less than 24 hours after the inmate has been served with both the

disciplinary report and the notice specifying the date and time of the hearing.  The Disciplinary
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430.11:   continued

Officer or Hearing Officer may continue a hearing.  The inmate or, if applicable, his or her

representative shall be given written notice of such continuance and the new date and time for

the hearing.  The inmate shall be entitled to one  continuance for good cause provided that any

request for a continuance must ordinarily be made at least 24 hours prior to the scheduled time

of the hearing.  Requests for continuances shall not be unreasonably denied.

(4)   An inmate may waive the right to 24 hours notice of the disciplinary hearing.  An inmate

may waive the right to appear before the Hearing Officer.  Such waivers shall be appropriately

documented.

(5)   An inmate may waive the right to a disciplinary hearing and enter a guilty plea or agree to

a continuance without a finding pursuant to 103 CMR 430.26 before the Disciplinary Officer or

Hearing Officer.  If the inmate pleads guilty, the Disciplinary Officer or Hearing Officer shall

conduct an interview with the inmate and may assess mitigating circumstances presented by the

inmate.  The Disciplinary Officer or Hearing Officer shall then recommend sanction(s) in

accordance with 103 CMR 430.25.  An inmate may appeal the sanction in accordance with

103 CMR 430.18.

(6)   If an inmate wishes to be represented in accordance with the provisions of 103 CMR

430.12(1) and (2), or if the inmate wishes to have the reporting staff person or other witnesses

present in accordance with the provisions of 103 CMR 430.14(4) and (5), the inmate shall

complete the request for representation and witness form and submit it to the Disciplinary Officer

within 24 hours of receipt.  The inmate must submit the request for evidence form within 24

hours of receipt.  The inmate's unexcused failure to submit a request for representation and

witness form or evidence form may, at the discretion of the Disciplinary Officer, constitute a

waiver of the inmate's rights to call witnesses, request additional evidence, and to be represented

at the hearing.  However, such a failure to submit forms shall not deny the inmate automatic

discovery.

(7)   Contraband evidence that is deemed to constitute a risk to the safety or security of the

institution, its staff, inmates, or any participant in the hearing process shall not be presented at

the hearing.  The Disciplinary Officer or designee shall make reasonable attempts to supply the

inmate with either photographs or photocopies of the evidence, unless the photographs or

photocopies of the evidence would themselves be contraband or constitute a security risk (for

example, pornography).  Attorneys or law students who represent the inmate, may request in

writing, to view contraband evidence prior to the hearing by notifying the Disciplinary Officer

at least 48 hours prior to the hearing.  The Disciplinary Officer shall grant or deny the request

with a written explanation should the request be denied.

430.12:   Representation of Inmates, Special Accommodations, and the Recording of Proceedings

(1)   An inmate may be represented by an attorney or a law student in disciplinary proceedings

in accordance with 103 CMR 430.00.  It is the inmate's responsibility to secure such

representation.  The inmate shall be allowed to make, or have made on the inmate's behalf, a

telephone call for that purpose.  If a representative agrees to represent an inmate, he or she shall

provide written notice to the Disciplinary Officer.  Provided written notice is received, a

Disciplinary Officer shall allow a continuance request unless the Disciplinary Officer determines

the continuance would cause undue delay or is otherwise unreasonable.  The inmate's

representative shall be entitled to make one amended written request for witnesses, evidence or

the reporting staff person's presence, provided that such amended request is communicated to

the Disciplinary Officer at least three business days prior to the scheduled time for the hearing.

(2)   Where an inmate is illiterate or non-English speaking, or where the issues presented are

complex, the inmate shall be afforded the right to be assisted by a staff member designated by

the Disciplinary Officer or by the Department's designated telephonic interpreter service.  It shall

be the inmate's responsibility to request such assistance within a reasonable time prior to the

scheduled hearing.
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430.12:   continued

(3)   An inmate, either verbally or in writing, may seek an accommodation pursuant to 103 DOC

408:  Reasonable Accommodations for Inmates, for any of the procedures set forth in 103 CMR

430.00.  Whenever said request is made, the Institution's Americans with Disabilities Act (ADA)

Coordinator shall determine what accommodations, if any, are reasonable pursuant to the

procedures set forth in 103 DOC 408.

(4)   An inmate shall be permitted to record a hearing before a Hearing Officer through use of

tape or electronic recording equipment provided by the inmate or the inmate's representative.

Upon timely request by the inmate to the Disciplinary Officer, ordinarily to be made along with

the inmate's request for representation/witness form, but in no case less than 48 hours prior to

the hearing, the Hearing Officer or designee shall record the hearing electronically and provide

a copy of the hearing for the inmate's use with a reasonable charge to be paid by the inmate.  An

indigent inmate, as defined by 103 CMR 481.00:  Inmate Mail, shall be afforded a recorded copy

of the hearing upon prior written request by the inmate or the inmate's representative.  The

inmate shall be required to deliver any recordings so used to the Hearing Officer at the close of

the disciplinary hearing.  The Hearing Officer shall deliver such recording(s) to the Disciplinary

Officer who shall be responsible for the safekeeping of the recordings.  The inmate or the

inmate's representative shall have access to the recording(s) for future reference and the

representative shall be permitted to make and retain a duplicate recording at the hearing.

430.13:   The Hearing Officer's General Powers

(1)   The Hearing Officer shall govern the conduct of every phase of a hearing including, but not

limited to, the interpretation and construction of 103 CMR 430.00 and the conduct of all parties.

The Hearing Officer may, for good cause, go into executive session at any time to consider

procedures, and reconvene the hearing at a reasonable date and time.

(2)   The Hearing Officer shall be impartial.  If the inmate or inmate's representative challenges

the impartiality of the Hearing Officer, the Director or a designee shall determine if the

inmate/representative has stated substantial reasons to support the claim.  For example, a witness

to the event at issue shall not sit as a Hearing Officer.  If the Director removes the Hearing

Officer, the Director shall designate a replacement as soon as practicable.

(3)   The Hearing Officer shall not be bound by the rules of evidence or privilege observed by

the courts of the Commonwealth.

(4)   All parties, counsel, witnesses and other persons present at a hearing shall conduct

themselves in a professional manner consistent with the standards of decorum commonly

observed in the courts of the Commonwealth.  The Hearing Officer may take whatever

appropriate actions are necessary to conduct a hearing when confronted with the improper

conduct of any participant.

(5)   The Hearing Officer cannot compel the attendance of non-Department of Correction staff.

(6)   The Hearing Officer shall make findings of fact, determine guilt or innocence, and make

sanction recommendations.

430.14:   Fact Finding Aspects of a Hearing before a Hearing Officer

(1)   At the beginning of a hearing on a disciplinary offense which is designated as a referral to

the District Attorney for prosecution, prior to the reading of offenses to the inmate, the Hearing

Officer shall advise the inmate that the inmate has the right to remain silent and that anything the

inmate says during the hearing may be used against the inmate in a court of law.  For any other

hearing on a disciplinary offense, at the beginning of the hearing the Hearing Officer shall read

the offenses to the inmate and ask if the inmate wishes to admit or deny the offenses.  If the

inmate admits the offenses, the Hearing Officer may immediately consider mitigating evidence

when recommending the sanction(s).
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430.14:   continued

(2)   If the inmate does not admit the offenses, the Hearing Officer shall conduct a fact finding

hearing at which the Hearing Officer may consider written, oral and physical evidence.  All

evidence considered by the Hearing Officer shall be presented in the presence of the inmate,

except certain informant information, which shall be presented in accordance with the provisions

of 103 CMR 430.15.

(3)   The Hearing Officer shall begin the disciplinary hearing by identifying the date, time and

place of the hearing, the parties present, and reading the disciplinary report aloud.  The inmate

shall then be asked for a plea of guilty or not guilty.  After the reading of the disciplinary report

and the inmate's plea, the Hearing Officer shall consider any preliminary matters.  When

requested by the Hearing Officer, Reporting Officer, or upon his or her own initiative, the

Disciplinary Officer or Assistant Disciplinary Officer shall present the case at issue.  Evidence

shall ordinarily be presented first by the proponent(s) of the disciplinary report(s), with an

opportunity for cross-examination allowed by the inmate or the inmate's representative.  The

inmate shall then be allowed, but is not required to, present testimony or evidence in support of

the inmate's case.  An inmate's silence may be used to draw an adverse inference against the

inmate, but silence shall not be the sole basis for a guilty finding.  An inmate's request for

sequestration of witnesses shall not be unreasonably denied, although the Hearing Officer may

have appropriate staff present throughout the hearing as required by particular security or safety

concerns.  The foregoing procedure in no way limits the authority of the Hearing Officer as set

forth in 103 CMR 430.13.

(4)   The inmate may call and question witnesses in his or her defense, or to present other

evidence, when permitting him or her to do so will not be unduly hazardous to personal or

institutional safety.  The factors that the Hearing Officer may consider when considering an

inmate's request to call witnesses, questioning of witnesses, or offer other documentary or

physical evidence shall include, but shall not be limited to, the following:

(a)   relevance;

(b)   whether the evidence or witness testimony is cumulative or repetitive; and

(c)   hazards presented by an individual case.

(5)   The reporting staff person shall, when requested by the inmate or the Hearing Officer, attend

the hearing unless the Superintendent or designee determines that good cause exists for the

officer's unavailability.  Any determination of unavailability shall be in writing and shall be

completed prior to the commencement of the hearing.  The Superintendent or a designee may

approve the determination or disapprove it and require rescheduling of the hearing at a time

when the reporting staff person will be available.  If the inmate does not request the presence of

the reporting staff person at the disciplinary hearing, the Hearing Officer may accept the

reporting staff person's statement in the report as true, provided that the report is based on the

staff person's eyewitness account or other personal knowledge and is otherwise credible.  Further,

such statements in the report may be considered by the Hearing Officer in making findings

pursuant to 103 CMR 430.16(1).  In the event that the inmate has requested the presence of the

reporting staff person at the disciplinary hearing, but the officer is nonetheless unavailable, the

Hearing Officer may assess the credibility of the staff person's statement in the report and is not

required to accept it as true.

(6)   The Hearing Officer may call and question witnesses on the Hearing Officer's own motion.

The Hearing Officer may continue a hearing.

430.15:   Procedures for the Use of Informant Information

In disciplinary cases involving informant information, the Hearing Officer may consider

documentary evidence and/or testimony which is not presented in the presence of the inmate or

the inmate's representative only if, after viewing or hearing such documentary evidence or

testimony, the following has occurred:

(1)  The Hearing Officer has made a finding that the informant is reliable and that the

information is credible.  This finding shall be included in the record and should contain the

following information:
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430.15:   continued

(a)   The facts upon which the Hearing Officer based the conclusion that the informant was

reliable and that the information was credible.  These facts should ordinarily not be general

and must be specific, as set forth in 103 CMR 430.15(l)(b).

(b)   A statement of the information provided by the informant with as much specificity as

is possible, without creating a substantial risk of disclosing the identity of the informant.  The

statement should demonstrate that the informant had personal knowledge of the information

provided.

(c)   In making the foregoing findings, the Hearing Officer shall be guided by and record the

findings on a form approved by the Commissioner consistent with 103 CMR 430.00, which

form includes criteria focusing on the personal knowledge, reliability, and credibility of the

informant and the specificity of the information supplied.  A separate inquiry and finding

shall be made for each informant.  Each form with these findings shall be given to the inmate

at a reasonable time before the inmate is given an opportunity to question the reporting

officer or other witnesses and to present the inmate's case.

(2)   The Hearing Officer has made a finding that the disclosure of the documentary evidence or

testimony provided by the informant to the inmate or the inmate's representative would create

a substantial risk of harm to the informant, to any other person, or to the security of the

institution.

(3)   The Hearing Officer has presented a written summary of the information provided by the

informant to the inmate at the hearing, which shall be included with the form required by

103 CMR 430.15.  Such a presentation may, however, be foregone in cases where disclosure of

the information in any greater detail than that which is contained in the disciplinary report itself

would create a substantial risk of disclosing the identity of the informant.  In such a case, the

Hearing Officer shall justify this nondisclosure with specific written findings included in the

form given to the inmate.  However, the inmate or the inmate's representative may question the

reporting officer subject to the provisions of 103 CMR 430.13 and 103 CMR 430.15(1)(b) with

regard to the reliability and credibility of the informant.

(4)   The Hearing Officer may consider informant information and base the findings in 103 CMR

430.15(1) on information which is limited to oral or written hearsay evidence subject to the

foregoing provisions.  The Hearing Officer shall not be required to interview the informant in

person.

(5)   The form required by 103 CMR 430.15 and any written summary of informant information

shall be included in the Hearing Officer's written record of the proceedings.  This standard form

may, from time to time, be revised with the approval of the Commissioner; in such case, any

prior form(s) shall be discontinued and the revised form shall be used in all disciplinary hearings

until it is replaced.

430.16:   Deliberation and Decision by the Hearing Officer

(1)   After the close of the presentation of the evidence, the Hearing Officer shall consider and

determine the guilt or innocence of the inmate.  Evidence relied upon by the Hearing Officer,

shall be that on which reasonable persons are accustomed to rely in the conduct of serious affairs. 

The proponent(s) of the disciplinary report shall have the burden of proving the offense(s) by a

preponderance of the evidence.

(2)   If the inmate is found guilty, the Hearing Officer may recommend one or more of the

sanctions listed in 103 CMR 430.25.  The inmate's disciplinary chronology shall not be

considered by the Hearing Officer in determining the guilt or innocence of the inmate, but it may

be considered in deciding the appropriate sanction.  The Hearing Officer may recall the inmate

after reaching a guilty finding but prior to recommending a sanction to discuss issues related to

the decision on sanction(s).  Upon a rehearing, the Hearing Officer should not increase the

sanction(s) previously recommended without good cause.

(3)   Findings requiring the payment of an amount of restitution shall be supported by a

preponderance of the evidence.
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430.17:   Record of Disciplinary Proceedings

(1)   If a guilty finding is reached, the Hearing Officer shall prepare a written decision containing

the following:

(a)   a description of the evidence relied upon in reaching the guilty finding;

(b)   a statement of the reason(s) for the sanction recommendations, including any mitigating

circumstances;

(c)   an explanation for the exclusion of evidence and witnesses;

(d)   a notice of the right of appeal.

This written decision shall be given to the inmate within five business days of the close of

the hearing.

A copy of the findings and sanctions (if any) shall also be sent directly to the individual who

represented the inmate at the disciplinary hearing via mail, facsimile or electronic means, at the

request of the inmate or the inmate's representative.

(2)   The evidence relied upon for the guilty finding and the reasons for the sanction

recommendation shall be set out in specific terms.  Where the hearing has involved the use of

informant information, the statement of the evidence shall be set out in accordance with

103 CMR 430.15.

(3)   The Disciplinary Officer shall maintain all disciplinary decisions, dispositions and appeal

results.  The Disciplinary Officer shall regularly confer with supervisory staff regarding the

disciplinary decisions and appeals resulting from disciplinary reports written by their subordinate

staff to benefit and learn from this feedback.

(4)   Where the inmate has been found guilty, all reports, notices, correspondence, requests and

any other related documents shall be kept in the inmate's institutional and central office records.

430.18:   Appeal Procedures

(1)   All inmates may appeal the finding or sanction(s) of the Hearing Officer to the

Superintendent within 15 days following the inmate's receipt of the Hearing Officer's written

decision.  If the 15th day of this appeal period does not fall on a business day, this day will not

count and the next business day shall be counted as the 15th day.  In matters in which a DDU

sanction is recommended, the appeal shall be to the Deputy Commissioner of the Prison Division

or a designee.

(2)   The Superintendent, as the appellate authority, may sustain the finding and sanction

recommendation(s) of the Hearing Officer, order a rehearing, reduce or suspend the

recommended sanction, dismiss the offenses, or take whatever remedial action the

Superintendent deems appropriate.  The Superintendent may take into consideration an inmate's

documented disability upon appeal.  In no event shall the Superintendent increase any sanction

recommendation on an appeal from a decision of the Hearing Officer, but may decrease the

recommended sanctions as defined in 103 CMR 430.25.  The Superintendent shall normally

decide an appeal within 30 days of its receipt and notify the inmate in writing of the decision

with supporting reasons.  If a rehearing is ordered, the disciplinary process shall recommence

from service of the disciplinary report.  A new Hearing Officer shall be assigned to conduct the

rehearing.

(3)   The Commissioner or a designee may appoint an individual or group of individuals to serve

as the appellate authority in place of the Superintendent or Deputy Commissioner of the Prison

Division in any disciplinary case or class of cases.

430.19:   Review of Dispositions

The Deputy Superintendent shall conduct a procedural review of all disciplinary dispositions

within ten business days of the conclusion of the appeal process, to ensure that all procedural

guidelines established in accordance with 103 CMR 430.00, have been complied with.  This

review shall be documented.
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430.20:   Not Guilty Findings and Dismissals

Dismissed and not guilty disciplinary reports may be kept for the specific and exclusive

purposes of research, officer training and statistical data.  Access to any and all of an inmate's

disciplinary history by criminal justice and law enforcement agencies is permitted as authorized

by law.

430.21:   Placement in Restrictive Housing

When an inmate is placed in Restrictive Housing pending investigation for a possible

disciplinary offense and/or pending adjudication of a charged disciplinary offense, such

placements shall be governed by 103 CMR 423.00:  Restrictive Housing.  If an inmate is

subsequently found guilty of any offense arising from an incident which led to the inmate's

placement in Restrictive Housing, the inmate shall receive credit for each day in Restrictive

Housing against a resulting DDU or disciplinary detention sanction.

430.22:   Disciplinary Detention

(1)   An inmate may be placed in disciplinary detention only pursuant to a sanction recommended

by a Hearing Officer and approved by an appellate authority if the inmate filed an appeal.

Placement in disciplinary detention shall not occur until:

(a)   the inmate has waived the right to appeal either through submitting a written waiver to

the Disciplinary Officer or failure to file an appeal within the time prescribed in 103 CMR

430.18; or

(b)   the inmate's appeal has been decided against the inmate; or

(c)   the inmate has requested in writing to begin the disciplinary detention time notwith-

tanding the fact that the appeal is pending.

(2)   The Superintendent shall designate such person or persons as deemed appropriate to review

the status of inmates who do not have a serious mental illness housed in disciplinary detention

on a weekly basis.  If an inmate in disciplinary detention has a serious mental illness, the inmate

shall be reviewed as set forth in 103 CMR 430.31(1) through (6).  Consistent with the safety of

all staff and inmates, an SMI inmate on disciplinary detention status may be transferred to an

outplacement such as a Secure Adjustment Unit or Secure Treatment Unit in accordance with

the process set forth in 103 CMR 430.31(8).

(3)   No inmate shall be retained in disciplinary detention continuously for more than 15 days for

any one offense.  No more than 30 days disciplinary detention shall be imposed on an inmate for

all offenses arising out of the same or substantially connected incident(s), unless specifically

authorized by the Commissioner.  No inmate shall, at any given time, be facing more than 30

days disciplinary detention time, unless for good cause specifically authorized in writing by the

Commissioner.  Each Superintendent may convert disciplinary detention to an equal amount of

room/unit restriction based on operational needs of the facility.

(4)   Inmates placed in disciplinary detention shall be subject to the same limitations and

programming requirements set forth in 103 CMR 430.32 and 103 CMR 430.33 for inmates in

the DDU.

430.23:   Time Limits

The procedural time limits set forth in 103 CMR 430.00, except for those set forth in

103 CMR 420.28 and 103 CMR 430.29, are directory and may be waived by the Superintendent,

Commissioner or their designees for good cause and in writing.

430.24:   Code of Offenses

Category One.

1-1 Killing of another.

1-2 Aggravated assault on a staff member, contract employee, member of the public,

volunteer or animal.

1-3 Aggravated assault of another inmate or parolee.

1-4 Aggravated assault on a visitor.
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430.24:   continued

1-5 Taking or holding any person hostage.

1-6 Escape or attempted escape.

1-7 Possession, manufacture, or introduction of an explosive device or any ammunition,

or any components of an explosive device or ammunition.

1-8 Possession, manufacture, or introduction of any gun, firearm, weapon, sharpened

instrument, knife or poison of any component thereof.

1-9 Sexual assault on a staff member, contract employee, member of the public, or

volunteer.

1-10 Sexual assault or sexual abuse of another inmate.

1-11 Sexual assault on a visitor.

1-12 Rioting.

1-13 Inciting others to riot or inciting other inmates to participate in a major group

demonstration within any institution.

1-14 Setting a fire, using or placing a bomb or incendiary device.

1-15 Introduction, distribution or transfer of any narcotic, controlled substance, illegal

drug, unauthorized drug or drug paraphernalia.

1-16 Engaging in or inciting an organized work stoppage.

1-17 Fighting with, assaulting or threatening another person, due to security threat group

activities or gang activities.

1-18 Engaging, encouraging, recruiting or pressuring others to engage in security threat

group activities.

1-19 Fighting with or assaulting any person in an area designated for visiting, while visits

are occurring.

1-20 Attempting to commit any of the above offenses, making plans to commit any of the

above offenses or aiding another person to commit any of the above offenses shall

be considered the same as the commission of the offense itself.

Category Two.

2-1 Unauthorized possession of items or material likely to be used in an escape.

2-2 Causing a valid threat of transmission of a contagious disease to any person due to

intentional or reckless action.

2-3 Assault on a staff member, contract employee, member of the public, volunteer, or

animal.

2-4 Assault on another inmate or parolee.

2-5 Assault on a visitor.

2-6 Making a bomb threat, or using a hoax device, or a hoax substance.

2-7 Fighting with any person.

2-8 Refusing to submit to urinalysis, breathalyzer, or other standard sobriety test or

altering or interfering with any such test, or failing to provide a urine sample when

ordered to do so by a staff member without medical or mental health justification.

2-9 Refusing or failing to submit to testing required by statute, or order, such as DNA

blood tests, when ordered to do so by a staff member.

2-10 Engaging in or inciting a group demonstration inside the correctional institution or

a hunger strike inside the correctional institution.

2-11 Unauthorized use or possession of drugs, narcotics, illegal drugs, unauthorized drugs

or drug paraphernalia.

2-12 Possession, manufacture or introduction of unauthorized keys.

2-13 Indecent exposure, or masturbating in the view of another person.

2-14 Receiving test results indicating the presence of unauthorized drugs, alcohol or other

intoxicants.

2-15 Interfering with staff members, medical personnel, firefighters, or law enforcement

personnel in the performance of their duties during an emergency.

2-16 Tampering with, damaging, blocking or interfering with any locking or security

device or window.

2-17 Impersonating any staff member, contract employee, volunteer or visitor.

2-18 Causing an inaccurate count by means of unauthorized absence, hiding, concealing

oneself or other form of deception or distraction.

2-19 Possessing, making, introducing or transferring intoxicants and alcohol, or possession

of ingredients, equipment, formula, or instructions that are used in making

intoxicants and alcohol.
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430.24:   continued

2-20 Possession of the clothing of a staff member or contract employee, or visitor.

2-21 Causing injury to another person by resisting orders, resisting forced movement or

physical efforts to restrain.

2-22 Making a false fire alarm or tampering with, damaging, blocking or interfering with

firealarms, fire extinguishers, fire hoses, fire exits, or other fire fighting equipment

or devices.

2-23 Counterfeiting, committing forgery, altering or unauthorized reproduction of any

document, article of identification, money, security, or official paper.

2-24 Conduct which interferes with the security or orderly running of the institution.

2-25 Wearing or displaying colors or any type of emblem, insignia or logo suggesting

possible membership or affiliation with a gang, group party or other association

whenever such wearing or display may, when the Superintendent has reasonable

cause to believe, pose a threat to the security, good order or safety of the institution.

2-26 Possessing, wearing or using security threat group paraphernalia or photographs.

2-27 Failure to timely report to a location or program assignment resulting in a declaration

of escape status.

2-28 Distribution or sale of tobacco.

2-29 Engaging in intimate acts and/or sexual acts with another.

2-30 Stalking.

2-31 Possession of a cell phone, unauthorized electronic device, or paraphernalia for a cell

phone or unauthorized electronic device, regardless of whether the cell phone/device

is operable.

2-32 Attempting to commit any of the above offenses, making plans to commit any of the

above offenses or aiding another person to commit any of the above offenses shall

be considered the same as the commission of the offense itself.

Category Three.

3-1 Lying to or providing false information to a staff member.

3-2 Receipt or possession of contraband of items not authorized for retention by inmates.

3-3 Reserved for Future Use.

3-4 Threatening another with bodily harm or with any offense against another person,

their property or their family.

3-5 Refusing a direct order by any staff member.

3-6 Impersonating another inmate.

3-7 Refusing a transfer to another institution.

3-8 Extortion, blackmail, or demanding or receiving money or anything of value in return

for protection against others, or under threat of informing.

3-9 Throwing objects, materials, substances, or spitting at another.

3-10 Theft of property or possession of stolen property.

3-11 Unauthorized accumulation/misuse of prescribed medication.

3-12 Possession, manufacture, or introduction of an unauthorized tool.

3-13 Organizing or participating in an unauthorized group activity or meeting inside the

correctional institution.

3-14 Giving, selling, borrowing, lending, or trading money or anything of value to, or

accepting or purchasing money or anything of value from another inmate or an

inmate's friend(s) or family.

3-15 Flooding a cell or other area of the institution.

3-16 Refusing a cell or housing assignment.

3-17 Causing an individual to be penalized or proceeded against by providing false

information.

3-18 Gambling and/or possession of gambling paraphernalia.

3-19 Giving, receiving or offering any person a bribe or anything of value for an

unauthorized favor or service.

3-20 Receiving a tattoo while incarcerated, tattooing another, or possessing tattoo

paraphernalia and/or body piercing.

3-21 Fraud, embezzlement, or obtaining goods, services, money or anything of value under

false pretense.
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430.24:   continued

3-22 Creating an emergency by feigning illness or injury.

3-23 Possession of tobacco products and/or an incendiary device.

3-24 Being out of place or in an unauthorized area outside of the inmate's unit.

3-25 Communicating, directly or indirectly with any staff member, contract employee,

volunteer or their relatives at their home addresses, home telephone numbers, email

addresses, social media accounts or for non-official business.

3-26 Use of obscene, abusive or insolent language or gesture.

3-27 Conduct which disrupts the normal operation of the facility or unit.

3-28 Possession of an altered appliance.

3-29 Engaging in an unauthorized visit while on a community work crew or a pre-release

work assignment.

3-30 Attempting to commit any of the above offenses, making plans to commit any of the

above offenses or aiding another person to commit any of the above offenses shall

be considered the same as the commission of the offense itself.

Category Four.

4-1 Receipt or possession of contraband.

4-2 Mutilating, defacing or destroying state property or the property of another person.

4-3 Unauthorized possession of money or other negotiable items.

4-4 Use of mail or telephone in violation of established rules or regulations.

4-5 Telephoning or sending written communications to any person contrary to previous

written warnings and/or documented disciplinary action.

4-6 Possession of any photographic, or hand drawn material and/or unauthorized

publication that depicts sexually explicit acts, and/or nudity.

4-7 Reserved for Future Use.

4-8 Misuse or waste of issued supplies, goods, services, or property.

4-9 Failure to maintain acceptable hygiene.

4-10 Failure to maintain acceptable hygiene or appearance of a housing area.

4-11 Violating any departmental rule or regulation, or any other rule, regulation, or

condition of an institution or community based program.

4-12 Failure to comply with standing count procedures.

4-13 Being out of place or an unauthorized area within a unit.

4-14 Reserved for Future Use.

4-15 Attempting to commit any of the above offenses, making plans to commit any of the

above offenses or aiding another person to commit any of the above offenses shall

be considered the same as the commission of the offense itself.

430.25:   Sanctions

(1)   Sanctions for each Category 1 offense are as follows:

(a)   Loss of statutory good time, not to exceed 360 days loss for all charges arising out of any

one incident or substantially related incidents;

(b)   Disciplinary Detention for up to 15 days;

(c)   60-120 days loss of a privilege including, but not limited to, one of the following:

television, radio, multi-media player, personal tablet, canteen, either visits or phone

privileges, hot pots, and leisure programs;

(d)   Cell or housing restriction for up to 20 days; and

(e)   Restitution.

(f)   Referral to the DDU for a period not to exceed ten years for all violations arising out of

one incident or substantially related incidents;

No more than one sanction (excluding restitution) shall be imposed per offense and no more

than five sanctions (excluding restitution) may be imposed for all offenses arising out of any one

or substantially related incidents in which the highest offense(s) alleged is from Category 1.

(2)   Sanctions for each Category 2 offenses are as follows:

(a)   Loss of statutory good time, not to exceed 180 days loss for all charges arising out of any

one incident or substantially related incidents;

(b)   Disciplinary Detention for up to 15 days;
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430.25:   continued

(c)   30-90 days loss of a privilege including, but not limited to, one of the following:

television, radio, multi-media player, personal tablet, canteen, either visits or phone

privileges, hot pots, and leisure programs;

(d)   Cell or housing restriction for up to 15 days;

(e)   Restitution;

(f)   Referral to the DDU for a period not to exceed five years for all violations arising out

of one incident or substantially related incidents.

No more than one sanction (excluding restitution) shall be imposed per offense and no more

than four sanctions (excluding restitution) may be imposed for all offenses arising out of anyone

or substantially related incidents in which the highest offense(s) alleged is from Category 2.

(3)   Sanctions for each Category 3 offense are as follows:

(a)   Disciplinary Detention for up to ten days;

(b)   Up to 60 days loss of a privilege including, but not limited to, one of the following:

television, radio, multi-media player, personal tablet, canteen, either visits or phone

privileges, hot pots, and leisure programs;

(c)   Cell or housing restriction for up to ten days;

(d)   Restitution;

(e)   Prohibition from replacing any altered appliance for up to four months;

(f)   Up to 15 hours of extra duty.

No more than one sanction (excluding restitution) shall be imposed per offense and no

more than three sanctions (excluding restitution) may be imposed for all offenses arising out of

anyone or substantially related incidents in which the highest offense(s) alleged is from

Category 3.

(4)   Sanctions for each Category 4 offense are as follows:

(a)   Up to 30 days loss of a privilege including, but not limited to, one of the following:

television, radio, multi-media player, personal tablet, canteen, either visits or phone

privileges, hot pots, and leisure programs;

(b)   Restitution;

(c)   Room/Unit restriction up to five days;

(d)   Prohibition from replacing any altered appliance for up to four months;

(e)   Up to ten hours of extra duty;

(f)   Written reprimand.

No more than one sanction (excluding restitution) shall be imposed per offense and no more

than two sanctions (excluding restitution) may be imposed for all offenses arising out of anyone

or substantially related incidents in which the highest offense(s) alleged is from Category 4.

(5)   No more than a total of 30 days disciplinary detention or 40 days cell, housing, or unit

restriction may be imposed for all violations arising out of one incident or substantially related

incidents.

(6)   Findings requiring the payment of an amount of restitution by an inmate shall be supported

by a preponderance of evidence.

430.26:   Sanction Limitations in Restrictive Housing

Inmates on Restrictive Housing status shall not serve more than a total of 15 days sanction

of loss of phone, property (including, but not limited to, television, radio, multi-media players

and personal tablets), visits or canteen.  If an inmate retains the use of either a radio or television,

he or she may receive a loss of privilege sanction consistent with 103 CMR 430.25(1) through

(4), of one, but not both, at the same time.
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430.27:  Continuance Without a Finding

(1)   Disciplinary Officers, Hearing Officers, and any appellate authority under 103 CMR 430.00

may, wholly within their discretion, and with the consent of the inmate, continue the inmate's

disciplinary report(s) without a finding for a period not to exceed one year or any shorter period

as may be set by the Disciplinary Officer, Hearing Officer, or appellate authority. If, at the

conclusion of any such continuance, the inmate has pending but unresolved disciplinary charges,

the continuance shall be extended until after a hearing is held, and findings issued for any such

pending charges which arose during the period of continuance. At the end of any such

continuance, the disciplinary report which was continued without a finding shall be filed, unless

prior to such time the inmate is charged with and later found guilty of a disciplinary offense

committed during the period of the continuance. If the inmate has been found guilty of a

disciplinary offense committed during the period of the continuance, guilty findings shall

automatically enter on all charges in the continued disciplinary report and the inmate shall be

allowed to be heard only on the question of sanctions. A request to be heard on the question of

sanctions shall be directed to the Superintendent of the institution in which the inmate is housed.

(2)   An inmate agreeing to a continuance without a finding shall be informed in writing that the

inmate is waiving the right to a hearing or appeal under 103 CMR 430.00, other than the right

to be heard on the question of sanctions if sanctions are later imposed.  The inmate in such case

shall have no right to appeal the guilty findings or sanction entered under 103 CMR 430.27(2). 

Such waiver shall be on a form consistent with 103 CMR 430.00 and approved by the

Commissioner or designee and shall be signed by the inmate and any staff aforementioned in

103 CMR 430.26(1).  A request to be heard on sanctions shall be directed to the Superintendent

of the institution in which the inmate is housed.

(3)   Continuances without a finding under 103 CMR 430.26 shall not ordinarily be granted for

Category 1 offenses.

430.28:   DDU Hearings and Sanctions

(1)   The Commissioner shall appoint a Special Hearing Officer(s) to hear all disciplinary

matters which may result in the inmate receiving a sanction to a DDU.  The Director may appoint

a Special Disciplinary Officer(s) for disciplinary matters which may result in the inmate

receiving a sanction to a DDU.  This Special Disciplinary Officer shall perform the functions of

a Disciplinary Officer, as set forth in 103 CMR 430.00 including, but not limited to, acting as

the proponent. 

(2)   All DDU hearings shall be recorded by the Special Hearing Officer.

(3)   A DDU Special Hearing Officer may suspend a sanction, or any portion thereof, for a period

of time not to exceed 12 months.

(4)   The Deputy Commissioner of the Prison Division or a designee shall serve as the appellate

authority in any disciplinary case in which an inmate receives a recommended sanction to a

DDU, subject to the procedures set forth in 103 CMR 430.18(1). When no DDU sanction is

imposed, the inmate shall follow the normal appeal procedure provided by 103 CMR 430.18. 

(5)   The Deputy Commissioner of the Prison Division shall designate a staff person to conduct

a disposition procedural review of all DDU hearings within ten business days of the conclusion

of the appeal process to ensure that all procedural guidelines established in accordance with

103 CMR 430 have been complied with.  This review shall be documented in IMS.

(6)   The Superintendent may recommend that the Deputy Commissioner of the Prison Division

approve an inmate(s) for release from the DDU prior to the expiration of the DDU sanction.  The

factors to be considered in making such a request to the Deputy Commissioner include, but shall

not be limited to:  the medical or mental health needs of an individual inmate, the need to prepare

an inmate for release from custody, whether the inmate has made a positive institutional

adjustment, or the operational needs of the DDU, e.g.:
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430.28:   continued

(a)   number of DDU placements;

(b)   nature of the disciplinary report resulting in the current DDU placement;

(c)   length of time to release from custody.

(7)   Inmates who are granted early release from the DDU prior to the expiration of the DDU

sanction shall have the remainder of the DDU sanction suspended, conditional upon the inmate's

disciplinary behavior.  If an inmate subsequently receives a new disciplinary report for a

Category 1 or Category 2 offense, the Deputy Commissioner of the Prison Division shall conduct

a desk review to determine whether the inmate's disciplinary behavior warrants the resumption

of the DDU sanction.  The original termination date of the DDU sanction shall remain in effect.

(8)   When an inmate in the DDU is expected to be released to the community within 40 days,

any continued retention of the inmate in the DDU must be authorized by the Deputy

Commissioner of the Prison Division or designee.  When the inmate is released to the

community directly from the DDU, the release shall be documented in an incident report

indicating the approving authority for the continued placement in the DDU, the detailed release

plan, and the required notifications provided in accordance with 103 DOC 493:  Reentry Policy,

103 DOC 407:  Victim Services, and 103 DOC 404:  Inmate Release Policy.  The requirements

of 103 CMR 430.25(8) do not apply to immediate court-ordered releases.

(9)   Any inmate released from the custody of the Department directly to the community pursuant

to his or her Good Conduct Discharge (GCD) date, shall similarly be released from his or her

DDU imposed sanction.

430.29:   DDU Screening

Before placement in the DDU, an inmate shall be screened by a Qualified Mental Health

Professional to determine if the inmate has a serious mental illness (SMI) or to determine if

placement in the DDU is otherwise clinically contraindicated based on clinical standards adopted

by the Department of Correction, with said standards adopted in consultation with the

Department of Mental Health, and the Qualified Mental Health Professional's clinical judgment. 

Additional mental health procedures and treatment attendant to DDU placement shall comport

with the requirements set forth in 103 DOC 650:  Mental Health Services.

Additionally, prior to or immediately upon placement in the DDU, the inmate shall be

screened by medical staff to determine whether there are any medical contraindications to

placement in the DDU, including the existence of a permanent physical disability that precludes

placement in the DDU.  In such case, the inmate shall not be placed in the DDU.  This screening

shall be documented and placed in the inmate's medical record. 

430.30:   DDU Reviews

(1)   An inmate who has been sanctioned to disciplinary Restrictive Housing in the DDU

shall be reviewed by the Placement Review Committee 180 days after the effective date of the

DDU sanction, i.e., the date that the Deputy Commissioner of the Prison Division issues written

authorization for the DDU sanction, and every 90 days thereafter.

(2)   For each Placement Review, the inmate shall be: 

(a)   provided with 24 hours written notice prior to each Placement Review; 

(b)   provided the opportunity to participate in each Placement Review in writing; 

(c)   upon review, if no placement change is ordered, provided a written statement as to the

evidence relied on and the reasons for the placement decision; and 

(d)   advised as to behavior standards and program participation goals that will increase the

inmate's chances of a less restrictive placement upon next Placement Review if no placement

change was ordered.

(3) After each Placement Review, the inmate shall be retained in the DDU only if the

superintendent or designee determines that the inmate poses an unacceptable risk:
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430.30:   continued

(a)    to the safety of others;

(b)   of damage or destruction or property; or

(c)  to the operation of a correctional facility.  

(4)   If the Placement Review Committee or superintendent or designee recommends that the

inmate should be released from the DDU, the recommendation shall be forwarded to the Deputy

Commissioner of the Prison Division for final determination.  If the Deputy Commissioner

determines that the inmate should be released from the DDU, the Deputy Commissioner will

determine the status of the remaining time left to serve on the DDU sanction (whether the

sanction shall be deemed served, remainder of sanction suspended, etc.). When the remainder

of a DDU sanction is suspended, the suspension is conditional upon the inmate's disciplinary

behavior; if the inmate receives a new disciplinary report for a Category 1 or Category 2 offense,

the Deputy Commissioner of the Prison Division shall conduct a desk review to determine

whether the inmate's disciplinary behavior warrants the resumption of the DDU sanction.  The

original termination date of the DDU sanction shall remain in effect.  If the determination is

made by the Deputy Commissioner that the inmate will be released from the DDU prior to the

expiration of the DDU sanction, a classification board shall be held in accordance with 103 CMR

420.00:  Classification.

(5) The DDU correctional program officer shall maintain Placement Review records.

430.31:   DDU Confinement of SMI Inmates

(1)   An inmate shall not be held in the DDU if the inmate has been determined to have a serious

mental illness or a finding has been made by a qualified mental health professional that DDU is

clinically contraindicated unless, not later than 72 hours after the DDU placement or finding, the

Commissioner or a designee certifies in writing:

(a)   the reason why the inmate may not be safely held in the general population; and

(b)   that there is no available placement in a Secure Treatment unit or Secure Adjustment

Unit; and

(c)   that efforts are being undertaken to find appropriate housing and the status of the efforts;

and

(d)   the anticipated time frame for resolution; or

(e)   whether exigent circumstances exist.

(2)   A copy of the written certification shall be provided to the inmate. An inmate held in DDU

in accordance with 103 CMR 430.00 shall be offered additional mental health treatment in

accordance with clinical standards adopted by the Department of Correction. 

(3)   SMI inmates in DDU shall be reviewed thereafter at least every 72  hours.  The Placement

Review Committee shall perform such Placement Reviews on Monday, Wednesday and Friday.

(4)   After each Placement Review, the inmate shall be retained in the DDU only if the

superintendent or designee determines that the inmate poses an unacceptable risk:

(a)   to the safety of others;

(b)   of damage or destruction or property; or

(c)   to the operation of a correctional facility.

(5)   Within 15 days of the inmate's initial placement in the DDU, or within 15 days of the

Placement Review Committee's determination that the inmate's placement in DDU will last more

than 60 days, the inmate shall be advised as to behavior standards and program participation

goals that will increase the inmate's chances of a less restrictive placement upon next Placement

Review.  This shall be documented in the IMS.

(6)   Additionally, at each 72-hour Placement Review of an SMI inmate, the inmate shall be: 

(a)   provided with 24 hours written notice of prior to each Placement Review; 

(b)   provided the opportunity to participate in each review in writing; 

(c)   upon review, if no placement change is ordered, provided a written statement as to the

evidence relied on and the reasons for the placement decision; and 
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430.31:   continued

(d)   advised as to behavior standards and program participation goals that will increase the

inmate's chances of a less restrictive placement upon next Placement Review if no placement

change was ordered.

(7)   If an inmate diagnosed with an SMI remains in the DDU for more than 30 days, an

individualized treatment plan that includes weekly monitoring by mental health staff, treatment

as necessary, and steps to facilitate the transition of the inmate back to general population, shall

be developed.

(8)   Consistent with the safety of all staff and inmates, an SMI inmate may be transferred from

the DDU to an outplacement in a Secure Treatment Unit, e.g., STP or BMU, as provided in

103 DOC 650:  Mental Health Services.  

Consistent with the safety of all staff and inmates, an SMI inmate may be transferred from

the DDU to an outplacement in a Secure Adjustment Unit or other non-Restrictive Housing unit

in accordance with the process set forth in 103 DOC 650:  Mental Health Services, for placement

and transfer of SMI inmates to Secure Treatment Units, and in consultation with the DDU

Administrator.  

An inmate transferred from the DDU to a Secure Treatment Unit, Secure Adjustment Unit,

or other non-Restrictive Housing unit will continue to serve and be credited with his DDU time

throughout his placement in such unit.

430.32:   DDU Programming

(1)   Inmates held in the DDU for a period of more than 30 days shall have access to vocational,

educational and rehabilitative programs to the maximum extent possible consistent with the

safety and security of the unit and shall receive good time for participation at the same rates as

the general population.

(2)   Any inmate who has fewer than 180 days until the inmate's mandatory release date or parole

release date and is held in the DDU shall be offered reentry programming that shall include, but

shall not be limited to, substantial re-socialization programming in a group setting, regular

mental health counseling to assist with the transition, housing assistance, assistance obtaining

state and federal benefits, employment readiness training and programming designed to help the

person rebuild interpersonal relationships, which may include, but shall not be limited to, anger

management and parenting courses and other re-entry planning services offered to inmates in a

general population setting.

430.33   DDU Conditions

(1)   Inmates in DDU shall be provided the following:

(a)   meals that meet the same standards established by the commissioner for general

population inmates;

(b)   access to showers and shaving not less than three days per week;

(c)   issuance of an allowed exchange of clothing, bedding, and linen, and provided laundry,

barbering, and hair care services on the same basis as general population;

(d)   the same opportunities for writing and receipt of letters as is available to the general

population;

(e)   access to legal materials and legal reference material;

(f)   rights of visitation and communication by those properly authorized; provided, however,

that the authorization may be diminished for the enforcement of discipline for a period not

to exceed 15 days for each offense;

(g)   access to reading and writing materials and the opportunity to borrow reading materials

from the institution library unless clinically contraindicated;

(h)   access to either a radio or television, the choice of which will be in the Department's

sole discretion, if confinement exceeds 30 days;

(i)   periodic mental and psychiatric examinations under the supervision of the Department

of Mental Health;

(j)   medical and psychiatric treatment as clinically indicated under the supervision of the

Department of Mental Health;
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430.33:   continued

(k)   access to canteen purchases and privileges to retain property in a cell as as provided by

103 CMR 403.00: Inmate Property, however, that such access and privileges may be

diminished for the enforcement of discipline for a period not to exceed 15 days for each

offense or where inconsistent with the security of the unit;

(l)   One hour of exercise per day outside their cells, five days per week, unless security or

safety considerations dictate otherwise.  Additional out-of-cell time shall be provided as

required by 103 DOC 650: Mental Health Services;

(m)   telephone privileges in accordance with 103 CMR 482.00: Telephone Access and Use. 

Superintendents may set limits on the permitted number of telephone calls; and

(n)   the same access to disability accommodations as inmates in general population, except

where inconsistent with the security of the unit.

(2)   Notwithstanding the provisions of 103 CMR 430.33, the Superintendent may further limit

the amount of property and issue scrubs in lieu of such clothing for security purposes if there is

imminent danger that an inmate or inmates will destroy an item, or induce injury to self or others.

(3)   To maximize out-of-cell activities, the Superintendent or designee shall assess whether, and

to what extent, out-of-cell activities over and above five hours per week of out-of-cell recreation

time (i.e., one hour per day, five days a week) per inmate are consistent with the safety and

security of all staff and inmates in the DDU.  Such additional out-of-cell activities may include,

but not be limited to, additional recreation periods, longer recreational periods, or programming.

In assessing whether additional out-of-cell activities or programs can safely be offered, the

Superintendent or designee shall consider any factors deemed pertinent to such assessment,

including but not limited to, the number of inmates in the DDU, the number of available

correction officers, the number of available program staff, the availability of physical space in

the unit, the nature of the threat posed by particular inmates, and/or the climate of the DDU.

430.34:   DDU Staff Qualifications and Training

All correction officers, supervisors and managers assigned to the DDU shall be trained in

accordance with standards and qualifications adopted by the Commissioner in consultation with

the sheriffs and the Department of Mental Health and shall comport with the requirements set

forth in 103 DOC 216: Training and Staff Development.

Training should include but not be limited to suicide prevention, trauma informed care, crisis

intervention, de-escalation, signs and symptoms of mental illness, co-occurring disorders,

emergency response, code 99, fire exits, restraints, IMS entries, counts, showers, medication,

recreation, phones, rounds, pyramid of force, unit structure/operations, post orders, and

interpersonal communications.

430.35:   Limitations on Placement in Restrictive Housing

The fact that an inmate is lesbian, gay, bisexual, transgender, queer or intersex or has a

gender identity or expression or sexual orientation uncommon in general population shall not be

grounds for placement in Restrictive Housing. 

A pregnant inmate shall not be placed in Restrictive Housing.

An inmate with an anticipated release date (release from the custody of the Department) of

less than 120  days shall not be held in Restrictive Housing unless:

(a)   the placement in Restrictive Housing is limited to not more than five days; or

(b)   the inmate poses a substantial and immediate threat.  

430.36:   Emergency

Whenever in the opinion of the Commissioner, Deputy Commissioner or the Superintendent

of a state correctional institution an emergency exists which requires the suspension of part or

all of 103 CMR 430.00, such suspension may be ordered, provided that any such suspension

beyond 48 hours must be authorized by the Commissioner for good cause.
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430.37:   Responsible Staff

The Director of Discipline shall implement and monitor 103 CMR 430.00 throughout the

Department.  Each Superintendent shall implement and monitor 103 CMR 430.00 at the

institution.

430.38:   Annual Review

103 CMR 430 shall be reviewed at least annually by the Commissioner or a designee.  The

party or parties conducting the review shall develop a memorandum to the Commissioner with

a copy to the Central Policy File indicating revisions, additions or deletions which shall be

included for the Commissioner's written approval and shall become effective pursuant to

applicable law.

430.39:   Severability

If any article, section, subsection, sentence, clause or phrase of 103 CMR 430.00 is for any

reason held to be unconstitutional, contrary to statute, in excess of the authority of the

Commissioner or otherwise inoperative, such decision shall not affect the validity of any other

article, section, clause or phrase of 103 CMR 430.00.

REGULATORY AUTHORITY

103 CMR 430.00: M.G.L. c. 124, §§ 1(b), (i) and (q) and M.G.L. c. 127, § 39, 39A, 39B, 39C,

39E, 39F and 39H.
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405.401:   Introduction

All community health centers (CHCs) participating in MassHealth must comply with the

regulations governing MassHealth including, but not limited to, 130 CMR 405.000 and 130

CMR 450.000:  Administrative and Billing Regulations.
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405.402:   Definitions

The following terms used in 130 CMR 405.000 have the meanings given in 130 CMR

405.402, unless the context clearly requires a different meaning.  The reimbursability of services

defined in 130 CMR 405.000 is not determined by these definitions, but by application of

130 CMR 405.000 and 130 CMR 450.000:   Administrative and Billing Regulations.

340B Covered Entities – facilities and programs eligible to purchase discounted drugs through

a program established by Section 340B of Public Law 102-585, the Veterans Health Act of 1992.

340B Drug-pricing Program – a program established by Section 340B of Public Law 102-585,

the Veterans Health Act of 1992, permitting certain grantees of federal agencies access to

reduced cost drugs for their patients.

Acupuncture – the insertion of metal needles through the skin at certain points on the body, with

or without the use of herbs, with or without the application of an electric current, and with or

without the application of heat to the needles, skin, or both.

Family Practitioner – a licensed physician who is board-eligible or board-certified in family

practice.  A family practitioner provides continuous, accessible medical care with emphasis on

the family unit that combines appreciation of both the biomedical and psychosocial dimensions

of illness.  The family practitioner assumes responsibility for and provides most of the member’s

health care, and coordinates the member's total health needs.

Family Therapy – a session for simultaneous treatment of two or more members of a family.

Freestanding Clinic – any institution licensed as a clinic by the Massachusetts Department of

Public Health pursuant to M.G.L. c. 111, § 51 that is not part of a hospital and that possesses its

own legal identity, maintains its own patient records, and administers its own budget and

personnel.  Such institutions include CHCs and mental health centers.

Group Clinic Visit – a session conducted by a physician, physician assistant, certified nurse

practitioner, clinical nurse specialist, or registered nurse to introduce preventive medicine

approaches to personal health and safety and to present self help and personal management

information concerning family medicine, adult medicine, sex education, and chronic illness.

Tobacco cessation group clinic visits may be provided by MassHealth-qualified tobacco

cessation counseling providers as defined in 130 CMR 405.472.

Group Therapy – application of psychotherapeutic or counseling techniques to a group of

persons, most of whom are not related by blood, marriage, or legal guardianship.

Health Practitioner  – an individual who can diagnose and treat medical problems whether by

authority of his or her own license or by the delegated authority of a licensed medical

professional.

HIV Post-test Counseling Visit – a face-to-face meeting at the CHC between the member and

a physician, physician assistant, certified nurse practitioner, clinical nurse specialist, registered

nurse, or counselor (working under the supervision of one of the aforementioned) for the purpose

of providing counseling after HIV testing. Such counseling will include information about the

implications of positive and negative test results, risk-reduction techniques, partner notification,

and referral to medical and support services, in accordance with established protocols of the

Massachusetts Department of Public Health.

HIV Pre-test Counseling Visit – a face-to-face meeting at the CHC between the member and a

physician, physician assistant, certified nurse practitioner, clinical nurse specialist, registered

nurse, or counselor (working under the supervision of one of the aforementioned) for the purpose

of providing counseling before HIV testing. Providers will offer information on risk factors and

implications of both positive and negative test results, in accordance with established protocols

of the Massachusetts Department of Public Health.
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405.402:   continued

Home Visit – a face to face meeting between a member and a physician, physician assistant,
certified nurse practitioner, clinical nurse specialist, or registered nurse in the member's residence
for examination, diagnosis, or treatment.

Hospital Visit – a face to face meeting between a member and a physician, physician assistant,
certified nurse practitioner, clinical nurse specialist, or registered nurse when the member has
been admitted to a hospital by a physician on the CHC's staff.

Individual Medical Visit – a face to face meeting at the CHC between a member and a physician,
physician assistant, certified nurse practitioner, clinical nurse specialist, or registered nurse for
medical examination, diagnosis, or treatment.

Individual Mental Health Visit – a face-to-face meeting at the CHC between a patient and either
a psychiatrist or an advanced practice registered nurse (APRN) with a graduate degree and
advanced training in psychiatric care (a psychiatric clinical nurse specialist or a psychiatric
mental health nurse practitioner) within the community health center setting, for purposes of
examination, diagnosis, or treatment.

Individual Therapy – psychotherapeutic services provided to an individual.

Institutionalized Individual – for purposes of 130 CMR 405.428 through 405.430, an individual
who is

(1)   involuntarily confined or detained, under a civil or criminal statute in a correctional or
rehabilitative facility, including a psychiatric hospital or other facility for the care and
treatment of mental illness; or
(2)   confined, under a voluntary commitment, in a psychiatric hospital or other facility for
the care and treatment of mental illness.

Mentally Incompetent Individual – for purposes of 130 CMR 405.428 through 405.430, an
individual who has been declared mentally incompetent by a federal, state, or local court of
competent jurisdiction for any purpose, unless the individual has been declared competent for
purposes that include the ability to consent to sterilization.

Nursing Facility Visit – a visit by a physician, physician assistant, certified nurse practitioner,
clinical nurse specialist, or registered nurse to a member who has been admitted to a nursing
facility, extended care facility, or convalescent or rest home.

Primary or Elective Care – medical care required by individuals or families that is appropriate
for the maintenance of health and the prevention of illness.  This care includes, but is not limited
to, physical examination, diagnosis and management of illness, ongoing health maintenance,
accident prevention and referral when necessary.  This care does not require the specialized
resources of a hospital emergency department.

Psychological Testing – the use of standardized test instruments to evaluate aspects of an 
individual's functioning, including aptitudes, educational achievements, cognitive processes,
emotional conflicts, and type and degree of psychopathology.

Sterilization – any medical procedure, treatment, or operation for the purpose of rendering an
individual permanently incapable of reproducing.

Urgent Care – medical services required promptly to prevent impairment of health due to
symptoms that a prudent lay person would believe require medical attention, but are not life-
threatening and do not pose a high risk of permanent damage to an individual’s health.  Urgent
care does not include elective or primary care.

405.403:   Eligible Members

(A)(1)   MassHealth Members.  MassHealth covers CHC services only when provided to eligible
MassHealth members, subject to the restrictions and limitations described in MassHealth
regulations.  130 CMR 450.105:  Coverage Types specifically states, for each MassHealth
coverage type, which services are covered and which members are eligible to receive those
services.
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405.403:   continued

(2)   Recipients of the Emergency Aid to the Elderly, Disabled and Children Program.  For
information on covered services for recipients of the Emergency Aid to the Elderly, Disabled
and Children Program, see 130 CMR 450.106:  Emergency Aid to the Elderly, Disabled and

Children Program.

(B)   For information on verifying member eligibility and coverage type, see 130 CMR
450.107:  Eligible Members and the MassHealth Card.

405.404:   Provider Eligibility

Payment for the services described in 130 CMR 405.000 will be made only to providers of
CHC services who are participating in MassHealth on the date of service.

(A)   In State.  To participate in MassHealth, a CHC located in Massachusetts must meet the
qualifications for certification or provisional certification in 130 CMR 405.405.

(B)   Out of State.  To participate in MassHealth, an out-of-state CHC must obtain a MassHealth
provider number and meet the following criteria:

(1)   if the center is required by its own state's law to be licensed, the center must be licensed
by the appropriate state agency under whose jurisdiction it operates;
(2)   the center must participate in its state's Medicaid program (or the equivalent); and
(3)   the center must have a rate of payment established by the appropriate rate setting
regulatory body of its state.

405.405:   Certification

(A)   Application.  An application for certification as a CHC must be made on the form provided
by the MassHealth agency and must be submitted to the MassHealth agency's program specialist
for CHCs.  Upon receipt of the completed application, the program specialist or his or her
designee may arrange for a site visit with the applicant to determine compliance with 130 CMR
405.406 through 405.416, and if the applicant offers one or more of the services described in
130 CMR 405.431 through 405.471, compliance with the applicable portions of those sections.
Based on the information revealed by the application and the site visit, the MassHealth agency
will determine whether the applicant is certifiable, provisionally certifiable, or not certifiable.
The program specialist will promptly notify the applicant of the determination in writing.  If the
applicant is not certifiable, the notice will contain a statement of the reasons for that
determination.

(B)   Certification.  A determination of certifiability indicates that the applicant has been found
by the MassHealth agency to be in compliance with 130 CMR 405.406 through 405.416 and, to
the extent applicable, with 130 CMR 405.431 through 405.471.  Upon such determination of
certifiability, the CHC may enter into a provider contract with the MassHealth agency in
accordance with 130 CMR 450.000:  Administrative and Billing Regulations.

(C)   Provisional Certification.  Provisional certification means that the MassHealth agency has
determined the applicant to be in compliance with 130 CMR 405.405(B), except for one or more
of the following: 130 CMR 405.408(F):  Nutrition Services, 405.408(C):  Obstetrics/Gynecology,
405.414:  Translation Services, or 405.415:  Emergency Backup Services.  If an applicant has
been provisionally certified, the letter of notification will specify the certification requirements
with which the applicant has failed to comply and the schedule for achieving compliance.  When
requirements for full certification have been met, the MassHealth agency will certify the CHC. 
Upon notice of provisional certification, the CHC may enter into a provider contract with the
MassHealth agency in accordance with 130 CMR 450.000:  Administrative and Billing

Regulations, on the condition that such provider contract, by its own terms, will expire upon the
date fixed in the letter of notification for full compliance.
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405.405:   continued

(D)   Review of Certification.
(1)   The MassHealth agency's program specialist for CHCs has the right to review a certified
or provisionally certified provider's continued compliance with the conditions for
certification referred to in 130 CMR 405.405(A) through (C) upon reasonable notice and at
any reasonable time during the hours of operation of the provider.  The program specialist
has the right to revoke the certification or provisional certification of a provider, subject to
any applicable provisions of 130 CMR 450.000:  Administrative and Billing Regulations, if
such review reveals that the provider has failed or ceased to meet such conditions.
(2)   Any changes in the manager or professional services director or in the scope of services
provided by a CHC must be reported in writing to the MassHealth agency's program
specialist for CHCs.  Any additions to the scope of services must be approved in writing by
the program specialist before they are payable by the MassHealth agency.  Elimination of
services may result in review of the CHC by the MassHealth agency to determine whether
the CHC still meets the requirements for certification set forth in 130 CMR 405.405.

405.406:   Administrative Requirements

A CHC must meet the administrative requirements specified in 130 CMR 405.406 to receive
certification as outlined in 130 CMR 405.405.

(A)   Licensing.  The CHC must be licensed as a clinic by the Massachusetts Department of
Public Health.  For the purposes of 130 CMR 405.000, the term "licensee" means the entity
named in the license issued by the Department of Public Health.  A CHC can be comprised of
multiple sites that are identified on the license as "satellites".  Services provided at satellites are
considered to be provided on site.

(B)   Nonprofit Status.  The CHC must be a nonprofit organization.

(C)   Staffing.
(1)   The CHC must employ an on-site manager who is qualified by education, training, or
experience to serve as the administrator of the CHC.  The manager is responsible to the
licensee for both the management and administration of CHC services, for carrying out
policies established or approved by the licensee, and for ensuring that the CHC complies
with 130 CMR 405.000.
(2)   The CHC must employ a professional services director who is a health practitioner
qualified by education, training, or experience to direct and evaluate the provision of health
services in the CHC.  The professional services director must supervise the staff members
providing health services and must ensure that treatment and care are both adequate and
appropriate to the needs of members and are in compliance with 130 CMR 405.000.  The
professional services director must be either on-site or on call at all times that the CHC is in
operation.
(3)   The same individual may serve as both the manager and the professional services
director, if this individual meets the requirements in 130 CMR 405.406(C)(1) and (2).

(D)   Minimum Hours.  The CHC must be open for the delivery of medical services to the public
on a regular schedule for a minimum of 20 hours per week.  The schedule must be arranged to
afford maximum access to members, such as by regularly scheduled evening or weekend clinic
hours.

(E)   Governing Board.  The CHC must have a governing or advisory board that includes at least
one person who regularly uses the services of the CHC.  This person may not be employed by
the CHC or the licensee while a member of the board.  Matters subject to review by the board
must include, but are not necessarily limited to, scope of services, budget, personnel policies, and
program evaluation.

(F)   Member Grievances.  The CHC must have established written procedures for accepting,
processing, and responding to member grievances.
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130 CMR:   DIVISION OF MEDICAL ASSISTANCE

405.407:   Physician Time Required On-site

Except as specified in 130 CMR 405.407(A) and (B), a CHC must have at least one licensed
physician on-site during its hours of operation to treat medical problems outside the expertise
of other health practitioners on the CHC's staff.  This physician may leave the CHC for limited
periods to visit CHC patients in their homes, in hospitals, or in nursing facilities; but he or she
must be on call to the CHC during such periods.
(A)   CHCs that are located in isolated rural areas where no licensed physician is available on a
regular basis within a 20-mile radius and that have a licensed physician on call during all hours
of operation may apply to the MassHealth agency's Program Specialist for community health
centers for a waiver of this requirement.

(B)   CHCs that employ family practitioners on site may substitute family practitioners for other
specialists who are unavailable due to the center's geographic isolation, but whose specialized
services must be provided on-site.  These specialties include pediatrics, obstetrics/gynecology,
and internal medicine.

405.408:   Medical Services Required On-site

A CHC must provide on-site the medical services specified in 130 CMR 405.408.  It is not
necessary that all of these services be available during all hours of the CHC's operation, but all
must be available to members on a regularly scheduled basis with sufficient frequency to ensure
access to care and continuity of care.  If the CHC does not serve patients of a particular age
group, upon the prior written approval of the MassHealth agency, the CHC will not be required
to provide pediatric or obstetrical/gynecological services or both (see 130 CMR 405.408(A) and
(C)).

(A)   Pediatric Services.  A CHC must provide pediatric services.

(B)   Internal Medicine.  A CHC must provide internal medicine services.

(C)   Obstetrics/Gynecology.  A CHC must provide obstetrical and gynecological services. 
When a family practitioner is employed in place of a specialist in obstetrics/gynecology, the
family practitioner must have admitting privileges to a hospital for delivery and obstetrical and
gynecological backup.

(D)   Health Education.  A CHC must provide health education designed to prepare members for
their participation in and reaction to specific medical procedures, and to instruct members in
self-management of medical problems and in disease prevention.  Health education may be
provided by any health practitioner or by any other individual approved by the professional
services director as possessing the qualifications and training necessary to provide health
education to members.

(E)   Medical Social Services.  A CHC must provide medical social services designed to assist
members in their adjustment to and management of social problems resulting from medical
treatment, specific disease episodes, or chronic illness.  Medical social services must be provided
by a clinical social worker who is licensed by the Massachusetts Board of Registration.  This
individual must be on site sufficient hours and with sufficient frequency to provide medical
social services to members.

(F)   Nutrition Services.  A CHC must provide counseling in the purchase, preparation, and
consumption of proper nutrients to members who have been determined to require such
counseling because of their health problems or because they have a high potential for developing
health problems that might be avoided or made less severe through proper nutrition.  Each CHC
must employ either a nutrition professional with a bachelor's or master's degree in public health
nutrition, community nutrition, or human nutrition; or a dietitian who is currently registered by
the Academy of Nutrition and Dietetics.  This individual is responsible for planning, directing,
and evaluating the nutrition services provided at the CHC; for educating the CHC's staff about
nutrition; for supervising any nutrition aides; for consulting with practitioners and other staff
members of the CHC; and for counseling members referred for nutrition information.  The
nutrition professional or registered dietitian must be on-site at least one day per calendar month.

3/22/19 130 CMR - 140

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



130 CMR:   DIVISION OF MEDICAL ASSISTANCE

405.409:   Medical Services Required On-site or by Referral.

All of the services listed in 130 CMR 405.409 must be provided on-site or, alternatively,
through a referral network.  For the purpose of 130 CMR 405.409, a service furnished by a
practitioner other than an employee or contractor of the CHC for which the practitioner, rather
than the CHC, claims payment is not considered to be "on-site", even if the service is provided
on CHC premises.  With the exception of audiology, electrocardiogram, laboratory, and
radiology services, the CHC must notify the MassHealth agency, in writing, of each service listed
in 130 CMR 405.409(A) through (N) that the CHC will provide on-site.  All services provided
on-site must be furnished by practitioners qualified to provide the service that are employees or
contractors of the CHC. With the exceptions of audiology, electrocardiogram, laboratory, and
radiology services provided on site (for which such services must be furnished and payment
claimed by the CHC in accordance with applicable provisions set forth in 130 CMR 405.000 and
Subchapter 6 of the Community Health Center Manual), all services set forth below that are
provided on-site must be furnished, and associated payment claimed by the CHC, in compliance
with the applicable MassHealth regulations and subchapter 6 for each such service, including
applicable fee schedules.  All services listed in 130 CMR 405.409(A) through (N) that are
provided by referral must be based on written agreements between the CHC and each referral
provider to ensure continuity of care, exchange of relevant health information such as test results
and records, and avoidance of service duplication.  Each referral provider must be a participating
provider in MassHealth, and payment for the services provided by the referral provider must be
claimed by the referral provider in compliance with the applicable MassHealth regulations for
such service.  All referrals must include follow-up to ensure that the referral process is
successfully completed.  Services that must be provided on-site or through the referral network
are the following:

(A)   audiology services;

(B)   chiropractor services;

(C)   dental services;

(D)   electrocardiogram (EKG) services;

(E)   laboratory services;

(F)   medical specialty services such as, but not limited to, cardiology and neurology;

(G)   mental health services, including psychological testing;

(H)   occupational therapy services;

(I)   pharmacy services;

(J)   physical therapy services;

(K)   podiatry services;

(L)   radiology services;

(M)   speech/language therapy services; and

(N)   vision care services.

405.411:   Continuity of Care

A CHC must maintain continuity of care in providing health services to members. 
Continuity of care ensures that a member will always be seen by a health practitioner
knowledgeable about the member's case.  Mere access to medical records by all practitioners who
deliver services to a member will not suffice as a means of complying with 130 CMR 405.411.
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130 CMR:   DIVISION OF MEDICAL ASSISTANCE

405.412:   Record-keeping Requirements

(A)   A CHC must comply with the MassHealth agency’s record-keeping regulation contained
in 130 CMR 450.000:  Administrative and Billing Regulations.  In addition, each member's
medical record must include the reason for each visit and the data upon which the diagnostic
impression or statement of the member's problem is based, and must be sufficient to justify any
further diagnostic procedures, treatments, and recommendations for return visits or referrals. 
Specifically, a medical record must include, but not be limited to:

(1)   the date of each service;
(2)   the member's name and date of birth;
(3)   the signature and title of the person performing the services;
(4)   the member's medical history;
(5)   the diagnosis or chief complaint;
(6)   clear indication of all findings, whether positive or negative, on examination;
(7)   any medications administered or prescribed, including strength, dosage, and regimen;
(8)   a description of any treatment given;
(9)   recommendations for additional treatments or consultations, when applicable
(10)   any medical goods or supplies dispensed or prescribed;
(11)   any tests administered and their results;
(12)   a notation of hospitalization ordered by a CHC practitioner and discharge summaries
from such hospitalization; and
(13)   notations of all referrals and results of referrals, including the referral provider's
diagnoses, treatment plans, test results, and medical outcomes.

(B)   Basic data collected during previous visits (for example, identifying data, chief complaint, 
and history) need not be repeated in the member's medical record for subsequent visits. 
However, data that fully document the nature, extent, quality, and necessity of care furnished to
a member must be included for each service for which payment is claimed, along with any data
that update the member's medical course.  It is not necessary to include a full medical history in
the medical record for any member who is seen by the CHC on a one-time emergency basis.

(C)   For hospital visit services, there must be an entry in the hospital medical record
corresponding to and substantiating each hospital visit for which payment is claimed.  An
inpatient medical record documents services provided to members and billed to the MassHealth
agency if it conforms to and satisfies the medical records requirements set forth in the current
Rules and Regulations for Hospitals in Massachusetts issued by the Massachusetts Department
of Public Health.  The CHC claiming payment for a hospital inpatient visit is responsible for the
adequacy of the medical record documenting such visit.  The physician must sign the entry in the
hospital medical record that documents the findings of the comprehensive history and physical
examination.

(D)   Additional medical records requirements for other services can be found in the applicable
sections of the MassHealth agency's regulations.

405.413:   Coordination of Services

A CHC that provides any of the services listed in 130 CMR 405.409 or 405.471 must
coordinate these services with all other services at the CHC.  Such coordination includes at a
minimum:

(A)   one central medical record for each member in which all health care services are recorded;

(B)   medical accountability to the CHC's professional services director;

(C)   administrative accountability to the CHC's manager;

(D)   participation in the CHC's quality assessment program (if the special group of services has
its own plan for quality assessment, this plan must be approved by the professional services
director who must also receive progress reports);

(E)   regular participation in the CHC's staff meetings and other appropriate activities by those
professionals responsible for directing special services; and

(F)   familiarity with the CHC's policies, procedures, staff, and scope of services by all personnel
employed through special programs.
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130 CMR:   DIVISION OF MEDICAL ASSISTANCE

405.414:   Translation Services

A CHC must employ at least one practitioner or translator conversant in the primary language
of each substantial population (10% or more of the total member population) of
non-English-speaking members that regularly uses the CHC.

405.415:   Emergency Backup Services

(A)   A CHC must provide either:
(1)   24-hour-a-day on-site medical or emergency services or both; or
(2)   an after-hours telephone service, and have a written agreement with a provider of
24-hour-a-day medical or emergency service or both.

(B)   A tape-recorded telephone message instructing members to call an emergency backup
provider or a hospital emergency room does not suffice as compliance with the requirement of
130 CMR 405.415(A).

405.416:   Quality Assessment Program

(A)   A CHC must have in effect a program for internal quality assessment that is based on
written policies, standards, and procedures, and that includes the following:

(1)   a review of the CHC's performance including, but not limited to, adequacy of
recordkeeping, referral procedures and follow-up, medication review, quality of patient care,
and identification of deficient areas of performance;
(2)   recommendations for correcting any deficiencies identified in the review; and
(3)   a review of any such corrective action.

(B)   These reviews must be conducted at least twice a year by a committee composed of the
professional services director, representatives of each professional discipline on the CHC's staff,
consumers, and, if possible, health professionals not employed at the CHC.  Activities of the
committee must be documented in minutes or a report and made available to the MassHealth
agency upon request.

405.417:   Maximum Allowable Fees

The Executive Office of Health and Human Services (EOHHS) determines the payment rate
for CHC services in accordance with 101 CMR 304.00:  Rates for Community Health Centers.
For services payable to CHCs for which the maximum allowable fee is not listed in 101 CMR
304.00, EOHHS determines the payment rates in accordance with the applicable EOHHS pricing
regulations that govern payment of those services.

Payment is subject to the conditions, exclusions, and limitations set forth in 130 CMR
405.000.

405.418:   Nonreimbursable Services

(A)   The MassHealth agency does not pay a CHC for performing, administering, or dispensing
experimental, unproven, cosmetic, or otherwise medically unnecessary procedures or treatments.

(B)   The MassHealth agency does not pay a CHC for the treatment of male or female infertility
(including, but not limited to, laboratory tests, drugs, and procedures associated with such
treatment); however, MassHealth does pay a CHC for the diagnosis of male or female infertility.

405.421:   Visits:  Service Limitations

The following restrictions and limitations apply to visits as defined in 130 CMR 405.402.

(A)   Individual Medical Visit.  An individual medical visit, including family planning, may not
be for an individual mental health service or for HIV pre- or post-test counseling visits. 

(B)   Individual Mental Health Visit.  An individual mental health visit conducted by a person
other than a psychiatrist or an advanced practice registered nurse (APRN) with a graduate degree
and advanced training in psychiatric care (a psychiatric clinical nurse specialist or a psychiatric
mental health nurse practitioner) is not reimbursable.  Other mental health services provided by
qualified clinicians and properly billed are reimbursable, but not as Individual Mental Health
Visits 
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130 CMR:   DIVISION OF MEDICAL ASSISTANCE

405.421:   continued

(C)   Group Clinic Visit.  All instructional group sessions for members must be carried out by
a physician, physician assistant, certified nurse practitioner, clinical nurse specialist, or registered
nurse. A group visit conducted by other kinds of professionals (for example, social workers,
counselors, or nutritionists) is not reimbursable as a group clinic visit. These limitations do not
apply to group clinic visits for tobacco cessation.

(D)   HIV Pre- and Post-test Counseling Visits.  The CHC may be reimbursed for a maximum
of two HIV pre-test counseling and two HIV post-test counseling visits per member per test. A
maximum of four pre-test counseling visits and four post-test counseling visits per calendar year
per member are reimbursable.

(E)   Home Visit.  A home visit must be used to deliver episodic care in the member's home
when a health practitioner has determined that it is not advisable for the member to visit the
CHC.  The medical record must document the reasons for a home visit.  A house-bound member
with chronic medical and nursing care needs must be referred to a Medicare-certified home
health agency.

(F)   Treatments or Procedures.  The CHC may bill for a visit, a treatment, or a procedure, but
may not bill for more than one of these services provided to the same member on the same date
when the services are performed in the same location.  This limitation does not apply to tobacco
cessation counseling services provided by a physician or other qualified staff member under the
supervision of a physician on the same day as a visit.  Examples of treatments or procedures are
a vasectomy, colposcopy, or an amniocentesis.  X-rays, laboratory tests, and certain diagnostic
tests may be billed in addition to an office visit.

(G)   Immunization or Injection. 
(1)   The CHC may bill for either an office visit or vaccine administration, but may not bill
for both an office visit and vaccine administration for the same member on the same date
when the office visit and the vaccine administration are performed in the same location. This
limitation does not apply to a significant, separately identifiable office visit provided by the
same physician on the same day as the vaccine was administered. 
(2) The MassHealth agency pays for the cost of the injectable material unless the
Massachusetts Department of Public Health distributes the injectable material free of charge.

(H)   Urgent Care.  The MassHealth agency pays an enhanced fee for urgent care when such care
is provided at the CHC Monday through Friday from 5:00 P.M. to 6:59 A.M., and from Saturday
at 7:00 A.M. through Monday at 6:59 A.M. 

(I)   Individual Psychotherapy.  The MassHealth agency pays for psychotherapeutic services
provided to an individual member.

(J) Family and Couple Therapy.  The MassHealth agency pays for therapy provided
simultaneously in the same session to more than one member of the same family or to a couple
whose primary complaint is the disruption of their marriage, family, or relationship.  Payment
is limited to one fee per session, regardless of the number of family members present or the
presence of a cotherapist. 

(K)   Group Therapy. 
(1)   Payment is limited to one fee per group member with a maximum of 12 members per
group regardless of the number of staff members present. 
(2)   The MassHealth agency does not pay for group therapy when it is performed as an
integral part of a psychiatric day treatment program. 

(L)   Multiple-family Group Therapy. 
(1)   Payment is limited to one fee per group member with a maximum of ten members per
group regardless of the number of staff members present. 
(2)   The MassHealth agency does not pay for multiple-family group psychotherapy when it
is performed as an integral part of a psychiatric day treatment program. 
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130 CMR:   DIVISION OF MEDICAL ASSISTANCE

405.421:   continued

(M)   Diagnostic Services.  The MassHealth agency pays for the examination and determination
of a patient's physical, psychological, social, economic, educational, and vocational assets and
disabilities for the purpose of designing a treatment plan. This service includes an initial
medication evaluation.

(N)   Psychological Testing.  The MassHealth agency pays for psychological testing only when
provided by a licensed psychologist who either personally administers the testing or personally
supervises such testing during its administration by an unlicensed psychologist.

405.422:   Obstetric Services:  Introduction

(A)   The MassHealth agency offers two methods of payment for obstetric services:  the
fee-for-service method and the global-fee method.  Fee for service requires submission of claims
for services as they are performed and is available for covered obstetric services.  The global-fee
method is available only when the conditions in 130 CMR 405.423 are met.

(B)   The MassHealth agency will pay for a delivery performed in a hospital by a physician or,
in the case of a pelvic delivery, by a certified nurse midwife who meets the requirements in
130 CMR 405.427 when the physician or certified nurse midwife is a contractor or employee of
the CHC.  Such a delivery is covered provided that such a contractor or employee is not
receiving a salary from a hospital or other institution to perform the same service.  For each such
delivery, the CHC may claim payment for the services of only one practitioner (that is, a CHC
may not submit two claims for one delivery – one for a physician and one for a certified nurse
midwife).

405.423:   Obstetric Services:  Global Fee Method of Payment

(A)   Definition of Global Fee.  The global fee is a single inclusive fee for all prenatal visits, the
delivery, and one postpartum visit.  The global fee is available only when the conditions in
130 CMR 405.423 are met.

(B)   Conditions for Global Fee.
(1)   General Requirements.  Only the CHC may claim payment of the global fee.  To qualify
to receive a global fee payment, the CHC must coordinate a minimum of six prenatal visits,
the delivery, and postpartum care, provided by a physician, a nurse, a certified nurse
practitioner, a certified nurse midwife, or a physician assistant who is qualified to perform
such services and is a contractor or employee of the CHC.  Such an employee or contractor
must not be receiving a salary from a hospital or institution to perform the same service.  For
example, if a staff physician from a hospital performs a delivery while on hospital salary for
that service, the CHC must not bill for the global fee for that delivery, but may bill fee for
service for the medical visits.  However, those visits are not covered if provided by someone
receiving a hospital or institutional salary to perform the same service.
(2)   Standards of Practice.  All the components of a global fee must be provided at a level
of quality consistent with the standards of practice of the American College of Obstetrics and
Gynecology.
(3)   Coordinated Medical Management.  The CHC must provide referral to and coordination
of the medical and support services necessary for a healthy pregnancy and delivery.  This
includes the following:

(a)   tracking and follow-up of the patient's activity to ensure completion of the patient
care plan, with the appropriate number of visits;
(b)   coordination of medical management with necessary referral to other medical
specialties and dental services; and
(c)   referral to WIC (the Special Supplemental Food Program for Women, Infants, and
Children), counseling, and social work as needed.

(4)   Health-care Counseling.  In conjunction with providing prenatal care, the CHC must
provide health-care counseling to the woman over the course of the pregnancy.  Topics
covered must include, but are not limited to, the following:

(a)   EPSDT screening for teenage pregnant women;
(b)   smoking and substance abuse;
(c)   hygiene and nutrition during pregnancy;
(d)   care of breasts and plans for infant feeding;
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405.423:   continued

(e)  obstetrical anesthesia and analgesia;

(f)   the physiology of labor and the delivery process, including detection of signs of early

labor;

(g)   plans for transportation to the hospital;

(h)   plans for assistance in the home during the postpartum period;

(i)    plans for pediatric care for the infant; and

(j)   family planning.

(5)   Obstetrical-risk Assessment and Monitoring.  The CHC must manage the member's

obstetrical-risk assessment and monitoring.  Medical management requires monitoring the

woman's care and coordinating diagnostic evaluations and services as appropriate.  The

professional and technical components of these services will be reimbursed separately and

should be billed for on a fee-for-service basis.  Such services may include, but are not limited

to, the following:

(a)   counseling specific to high-risk patients (for example, antepartum genetic

counseling);

(b)   evaluation and testing (for example, amniocentesis); and

(c)   specialized care (for example, treatment of premature labor).

(C)   Multiple Providers.  When more than one provider is involved in prenatal, delivery, and

postpartum services for the same member, the following conditions apply.

(1)   The global fee may be claimed only by the CHC and only if the required services

(minimum of six prenatal visits, the delivery, and postpartum care) are provided directly by

a physician, a nurse, a certified nurse practitioner, a certified nurse midwife, or a physician

assistant who is qualified to perform such services and is a contractor or employee of the

CHC.

(2)   If the CHC bills for the global fee, any provider who is not a contractor or employee of

the CHC, but who performed prenatal visits or postpartum visits for the member may claim

payment for such services only on a fee-for-service basis.  If the CHC bills for the global fee,

no other provider may claim payment for the delivery.

(3)   If the CHC bills on a fee-for-service basis, any other provider may claim payment on a

fee-for-service basis for prenatal, delivery, and postpartum services provided to the same

member.

(D)   Record-keeping for Global Fee.  The CHC is responsible for documenting, in accordance

with 130 CMR 405.412, all the service components of a global fee. This includes services

performed by contractors and employees of the CHC.  A member's risk assessment and all her

medical visits must be recorded in a way that allows for easy review of her obstetrical history. 

Hospital and ambulatory services must be clearly documented in each member's record.

405.424:   Hysterectomy Services

(A)   Nonpayable Services.  The MassHealth agency does not pay for a hysterectomy provided

to a member under the following conditions.

(1)   The hysterectomy was performed solely for the purpose of sterilizing the member.

(2)   If there was more than one purpose for the procedure, the hysterectomy would not have

been performed but for the purpose of sterilizing the member.

(B)   Hysterectomy Information Form.  The MassHealth agency pays for a hysterectomy only

when performed by a licensed physician in a hospital, and the appropriate section of the

Hysterectomy Information (HI-1) form is completed, signed, and dated as specified in 130 CMR

405.424(B)(1) through (4).

(1)   Prior Acknowledgment.  Except under the circumstances specified below, the member

and her representative, if any, must be informed orally and in writing before the hysterectomy 

operation that the hysterectomy will make her permanently incapable of reproducing.

(Delivery in hand of the Hysterectomy Information (HI-1) form will fulfill the written

requirement, but not the oral requirement.) Section (B) of the Hysterectomy Information

(HI-1) form must be signed and dated by the member or her representative before the

operation is performed, as acknowledgment of receipt of this information.  Whenever any

surgery that includes the possibility of a hysterectomy is scheduled, the member must be

informed of the consequences of a hysterectomy, and must sign and date section (B) of the

Hysterectomy Information (HI-1) form before surgery.
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405.424:   continued

(2)   Prior Sterility.  If the member is sterile prior to the hysterectomy operation, the

physicianwho performs the operation must so certify, describe the cause of sterility, and sign

and date section (C)(1) of the Hysterectomy Information (HI-1) form.

(3)   Emergency Surgery.  If the hysterectomy is performed in an emergency, under

circumstances that immediately threaten the member's life, and if the physician determines

that obtaining the member's prior acknowledgment is not possible, the physician who

performs the hysterectomy must so certify, describe the nature of the emergency, and sign

and date section (C)(2) of the Hysterectomy Information (HI-1) form.

(4)   Retroactive Eligibility.  If the hysterectomy was performed during the period of a

member's retroactive eligibility, the physician who performed the hysterectomy must certify

that one of the following circumstances existed at the time of the operation:

(a)   the woman was informed before the operation that the hysterectomy would make her

sterile (the physician must sign and date section (D)(1) of the HI-1 form);

(b)   the woman was sterile before the hysterectomy was performed (the physician must 

sign, date, and describe the cause of sterility in section (D)(2) of the HI-1 form); or

(c)   the hysterectomy was performed in an emergency that immediately threatened the

woman's life and the physician determined that it was not possible to obtain her prior

acknowledgment (the physician must sign, date, and describe the nature of the emergency 

in section (D)(3) of the HI-1 form).

(C)   Submission of the Hysterectomy Information Form.  Each provider must attach a copy of

the completed Hysterectomy Information (HI-1) form to each claim form submitted to the

MassHealth agency for hysterectomy services.  When more than one provider is billing the

MassHealth agency for the same hysterectomy, each provider must submit a copy of the

completed HI-1 form.

405.426:   Obstetric Services:   Fee-for-service Method of Payment

The fee-for-service method of payment is always available to a provider for obstetric services

covered by MassHealth.  If the global fee requirements in 130 CMR 405.423 are not met, the

provider or providers may claim payment from the MassHealth agency only on a fee-for-service

basis as specified in 130 CMR 405.426(A) and (B).

(A)   If the pregnancy is terminated by an event other than a delivery, each provider involved in

performing obstetric services for the member may claim payment only on a fee-for-service basis.

(B)   When additional services (for example, ultrasound or special tests) are performed, the

provider may claim payment for these only on a fee-for-service basis.

405.427:   Certified Nurse-midwife Services

(A)   Payable Services.  The CHC may bill for services provided by a certified nurse midwife that

relate to pregnancy, labor, birth, and the immediate postpartum period when the nurse midwife

is contractor or employee of the CHC.  The following conditions also apply.

(1)   The services must be limited to the scope of practice authorized by state law or

regulation.

(2)   The certified nurse midwife must meet the educational and certification requirements

mandated by state law or regulation.

(3)   The certified nurse midwife must enter into a formal collaborative arrangement with a

physician or group of physicians as required by state law or regulation.

(4)   The immediate postpartum period during which certified nurse-midwife services may

be provided is defined as a period of time not to exceed six weeks after the date of delivery.

(5)   Deliveries by a certified nurse midwife must occur in facilities licensed by the

Department of Public Health for the operation of maternity and newborn services.

(B)   Nonpayable Services.

(1)   Childbirth education classes are not payable.

(2)   Prenatal or postpartum care provided by a certified nurse midwife in the member's home

is not payable.
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405.427:   continued

(C)   Educational and Certification Requirements.  A certified nurse midwife on the staff of a

CHC must have successfully completed a formal educational program for certified nurse

midwives as required by the Massachusetts Board of Registration in Nursing.

(1)   A nurse midwife who has completed such educational requirements may provide

services to members before the first certification examination for which the nurse midwife

is eligible.

(2)   If the scheduled examination is missed, the nurse midwife must immediately cease

providing services to members.

(3)   Upon receiving notice of failure to pass the examination, the nurse midwife must

immediately cease providing services to members.

(4)   After passing the examination, the nurse midwife must be certified to practice by the

Board of Registration in Nursing.

(5)   When such certification expires or is suspended, the certified nurse midwife must

immediately cease providing services to members.

405.428:   Sterilization Services:  Introduction

(A)   Payable Services.  The MassHealth agency pays for a sterilization service provided to an

eligible member only if all of the following conditions are met.

(1)   The member has voluntarily given informed consent for the sterilization procedure in

the manner and at the time described in 130 CMR 405.429, and such consent is documented

in the manner and form described in 130 CMR 405.430.

(2)   The member is 18 years of age or older at the time consent is obtained.

(3)   The member is not a mentally incompetent individual or an institutionalized individual.

(B)   Assurance of Member Rights.  No provider may use any form of coercion in the provision

of sterilization services.  No provider, or agent or employee of a provider, may mislead any

member into believing that a decision to have or not have a sterilization will adversely affect the

member's entitlement to benefits or services for which the member would otherwise be eligible.

The MassHealth agency has strict requirements for confidentiality of member records for

sterilization services as well as for all other medical serviced covered by MassHealth.

(C)   Retroactive Eligibility.  The MassHealth agency does not pay for a sterilization performed

during the period of a member's retroactive eligibility unless all conditions for payment listed in

130 CMR 405.428(A) are met.

(D)   Locations in Which Sterilizations May Be Performed.

(1)   Male sterilization must be performed by a licensed physician at the CHC.

(2)   Female sterilization must be performed by a licensed physician in a hospital.

(3)   A hospital in which a sterilization is performed must be licensed in compliance

105 CMR 130.000:  Hospital Licensure.

405.429:   Sterilization Services:  Informed Consent

A member’s consent for sterilization will be considered informed and voluntary only if such

consent is obtained in accordance with the requirements specified in 130 CMR 405.429(A) and

(B), and such consent is documented as specified in 130 CMR 405.430.

(A)   Informed Consent Requirements.

(1)   The person who obtains consent (a physician, nurse, or counselor, for example) must

orally provide all of the following information and advice to the member requesting

sterilization:

(a)   advice that the member is free to withhold or withdraw consent for the procedure at

any time before the sterilization without affecting the right to future care or treatment and

without loss of any federal- or state-funded program benefits to which the member might

otherwise be entitled;

(b)   a description of available alternative methods of family planning and birth control;
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405.429:   continued

(c)   advice that the sterilization procedure is considered irreversible;

(d)   a thorough explanation of the specific sterilization procedure to be performed;

(e)   a full description of the discomforts and risks that may accompany or follow the

procedure, including an explanation of the type and possible effects of any anesthetic to

be used;

(f)   a full description of the benefits or advantages that may be expected as a result of the

sterilization; and

(g)   advice that the sterilization will not be performed for at least 30 days from the date

consent is given, except under the circumstances specified in 130 CMR 405.429(B)(1).

(2)   The person who obtains consent must also:

(a)   offer to answer any questions the member may have about the sterilization

procedure;

(b)   give the member a copy of the consent form;

(c)   make suitable arrangements to ensure that the information and advice required by

130 CMR 405.429(A)(1) are effectively communicated to any member who is blind,

deaf, or otherwise handicapped;

(d)   provide an interpreter if the member does not understand the language used on the

consent form or the language used by the person obtaining consent; and

(e)   allow the member to have a witness of the member’s choice present when consent

is obtained.

(B)   When Informed Consent Must Be Obtained.

(1)   A member’s consent for sterilization will be considered informed and voluntary only

if such consent is obtained at least 30 days, but not more than 180 days, before the date of

the sterilization procedure, except in the case of premature delivery or emergency abdominal

surgery.  A member may consent to be sterilized at the time of a premature delivery or

emergency abdominal surgery if at least 72 hours have passed since the member gave

informed consent for the sterilization in the manner specified in 130 CMR 405.429.  In the

case of a premature delivery, the informed consent must have been given at least 30 days

before the expected date of delivery.

(2)   A member's consent for sterilization will not be considered informed or voluntary if

such consent is obtained or given while the member requesting sterilization is

(a)   in labor or childbirth;

(b)   seeking to obtain or obtaining an abortion; or

(c)   under the influence of alcohol or other substances that affect the individual's state

of awareness.

(3)   Shortly before the performance of the sterilization procedure, the physician performing

the procedure must orally inform the member of all of the information and advice specified

in 130 CMR 405.429(A)(1).

405.430:   Sterilization Services:  Consent Form Requirements

Informed consent for sterilization must be documented by the completion of the MassHealth

agency’s Consent for Sterilization form in accordance with the following requirements. 

(Instructions for obtaining the Consent for Sterilization forms are located in Subchapter 5 of the

Community Health Center Manual.)

(A)   Required Consent Form.

(1)   One of the following Consent for Sterilization forms must be used:

(a)   CS-18 for members 18 through 20 years of age; or

(b)   CS-21 for members 21 years of age or older.

(2)   Under no circumstances will the MassHealth agency accept any other consent for

sterilization form.

(B)   Required Signatures.  The member, the interpreter (if one was required), and the person

who obtained the consent for sterilization must all sign and date the Consent for Sterilization

form (CS-18 or CS-21) at the time of consent. After performing the sterilization procedure, the

physician must sign and date the form.
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405.430:   continued

(C)   Required Distribution of the Consent Form.  The Consent for Sterilization form (CS-18 or

CS-21) must be completed and distributed as follows:

(1)   the original must be given to the member at the time of consent; and

(2)   a copy must be included in the member's permanent medical record at the site where the

sterilization is performed.

(D)   Provider Billing and Required Submissions.

(1)   All CHCs must bill with the appropriate sterilization diagnosis and service codes, and

must attach a copy of the completed Consent for Sterilization Form (CS-18 or CS-21) to each

claim made to the MassHealth agency for sterilization services.  This provision applies to any

medical procedure, treatment, or operation for the purpose of rendering an individual

permanently incapable of reproducing.  When more than one provider is billing the

MassHealth agency (for example, the CHC and a hospital), each provider must submit a copy

of the completed sterilization consent form with the claim.

(2)   A CHC does not need to submit a Consent for Sterilization form (CS-18 or CS-21) with

a claim for a medical procedure, treatment, or operation that is not for the purpose of

rendering an individual permanently incapable of reproducing.  If the appropriate service

code used to bill for such a medical procedure, treatment, or operation may also be used to

bill for a sterilization, the claim will be denied unless at least one of the following

justifications is present and documented on an attachment signed by the physician and

attached to the claim.

(a)   The medical procedure, treatment, or operation was a unilateral procedure and did

not result in sterilization.

(b)   The medical procedure, treatment, or operation was unilateral or bilateral, but the

patient was previously sterile as indicated in the operative notes.

(c)   The medical procedure, treatment, or operation was medically necessary for

treatment of an existing illness or injury and was not performed for the purpose of

sterilization.

(d)   The medical procedure, treatment, or operation was medically necessary for

treatment of a life-threatening emergency situation and was not performed for the

purpose of sterilization, and it was not possible to inform the member in advance that it

would or could result in sterilization.  Include the nature and date of the life-threatening

emergency.

(3)   In the circumstances set forth in 130 CMR 405.430(D)(2)(a) and (c), the medical records 

must also document that the member consented to the medical procedure, treatment, or 

operation after being informed that it would or could result in sterilization.

(4)   When more than one provider is billing the MassHealth agency under the circumstances

specified in 130 CMR 405.430(D)(2), (for example, the CHC and a hospital), each provider

must submit a copy of the signed attachment along with the claim.

405.431:   Laboratory Services:  Introduction

The MassHealth agency only pays CHCs for those laboratory services listed in Subchapter 6

of the Community Health Center Manual.   The MassHealth agency pays a CHC for laboratory

services that are medically necessary for the diagnosis, treatment, and prevention of disease, and

for the maintenance of the health of MassHealth members, subject to all the restrictions and

limitations described in 130 CMR 405.000, and 450.000:  Administrative and Billing

Regulations.  In order for a CHC to be paid for any laboratory service, a written request for that

service from an authorized prescriber must be present in the member's medical record.

405.432:  Laboratory Services:  Eligibility to Provide Services

A CHC may claim payment for the laboratory services listed in Subchapter 6 of the

Community Health Center Manual only when all of the following conditions are met.

(A)   The laboratory services are performed in the CHC.

(B)   The laboratory tests are performed on properly and regularly calibrated equipment, and

daily controls are carried out.
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405.432:   continued

(C)   The CHC has been certified by the Centers for Medicare & Medicaid Services (CMS) for

performing in-house clinical laboratory services, based on the criteria set forth in the Clinical

Laboratory Improvement Amendments (CLIA) of 1988, as it may be amended.  In addition, the

CHC's laboratory must maintain its own quality-control program and successfully participate in

one or more proficiency testing programs that cover all Medicare-certified specialties and

subspecialties of the laboratory.  The CHC must make the results of the proficiency testing

programs available to the MassHealth agency and the Attorney General's Medicaid Fraud

Division upon request or during an on-site visit.

(D)   If the CHC is located in-state, the CHC has been approved by the Massachusetts

Department of Public Health to perform in-house clinical laboratory services.  If the CHC is

located out-of-state, in addition to meeting the requirements of 130 CMR 405.404(B),

405.432(A) through (C), and 450.109:  Out of State Services, the CHC must also meet its own

state's requirements for performing in-house clinical laboratory services.

405.433:  Laboratory Services:  Service Limitations

(A)   The MassHealth agency will not pay a CHC for services listed as non-covered services or

for which payment limits apply in accordance with the MassHealth Independent Clinical

Laboratory Manual at 130 CMR 401.000:  Independent Clinical Laboratory.

(B)   The MassHealth agency will not pay a CHC for routine specimen collection and preparation

for the purpose of clinical laboratory analysis (for example, venipunctures; urine, fecal, and

sputum samples; Pap smears; cultures; and swabbing and scraping for removal of tissue).

(C)   The MassHealth agency does not pay a CHC for the professional component of a clinical

laboratory service.  The MassHealth agency will pay a CHC for the professional component of

an anatomical service, as provided in Subchapter 6 of the Community Health Center Manual (for

example, bone marrow analysis or analysis of a surgical specimen).

(D)   In no event may a CHC bill or be paid separately for each of the tests included in a profile

or panel test (as defined herein) when a profile or panel test has either been performed by that

CHC or requested by an authorized person.  A profile or panel test is defined as any group of

tests, whether performed manually, automatedly, or semiautomatedly, that is ordered for a

specified member on a specified day and has at least one of the following characteristics.

(1)   The group of tests is designated as a profile or panel by the CHC performing the tests.

(2)   The group of tests is performed by the CHC at a usual and customary fee that is lower

than the sum of that CHC's usual and customary fees for the individual tests in that group.

(E)   The MassHealth agency does not pay for tests performed for forensic purposes or any

purpose other than those described in 130 CMR 433.438:  Clinical Laboratory Services:

Introduction, including, but not limited to:

(1)   tests performed to establish paternity;

(2)  tests performed pursuant to, or in compliance with, a court order (for example,

monitoring for drugs of abuse); and

(3)   post-mortem examinations.

(F)  Some services listed in Subchapter 6 of the Community Health Center Manual are

designated "I.C.", an abbreviation for individual consideration.  This means that a specific fee

could not be established.  The payment for an I.C. service will be determined by the MassHealth

agency based on the designation of the test as entered on the claim form.

(G)   A CHC may not bill for a visit when a member is being seen for laboratory services only.

405.434:   Laboratory Services:  Services Performed by Outside Laboratories

(A)   A CHC may not bill the MassHealth agency for laboratory services provided outside the

CHC.  In this case, the testing laboratory should bill the MassHealth agency directly for those

services.
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405.434:   continued

(B)   When sending a specimen to an outside laboratory, the CHC must include the member's

MassHealth identification number and the CHC's MassHealth provider number.

405.441:   Radiology Services:  Introduction

The Mass Health Agency will pay for the radiology services in Subchapter 6 of the

Community Health Center Manual only when the services are provided at the written request of

a licensed physician or dentist. All radiology equipment used in providing these services must

be inspected and approved by the Massachusetts Department of Public Health.

For radiology services furnished as part of a chiropractor service provided on-site at the

CHC, such radiology services must be furnished and payment claimed by the CHC in compliance

with the MassHealth Chiropractor regulations at 130 CMR 441.000:  Chiropractor Services,

including applicable radiology fee schedules and Subchapter 6 of the Chiropractor Manual.

405.442:   Radiology Services:  Service Limitations

(A)   Definitions.

Global Fee – the rate of payment for the two components of a radiology service:  the professional

component and the technical component.

Professional Component – the component of a radiology service for interpreting a diagnostic test

or image.

Technical Component – the component of a radiology service for the cost of rent, equipment,

utilities, supplies, administrative and technical salaries and benefits, and other overhead

expenses.

(B)   Payment of the Global Fee.  The MassHealth agency will pay a CHC the global fee for

performing a radiology service at the CHC when one of the following conditions is met.

(1)   The CHC owns or leases the equipment for providing the technical component of the

service, employs a technician to provide the technical component of the service, and employs

a board-certified or board-eligible radiologist to provide the professional component of the

service.

(2)   The CHC employs a board-certified or board-eligible radiologist to provide the

professional component of the service and the CHC subcontracts with a licensed Medicare-

certified entity to provide the technical component of the service.

(3)   The CHC subcontracts with a licensed Medicare-certified entity to provide the

professional and technical component of the service.

(C)   Subcontracting for Radiology Services.

(1)   All subcontracts between the CHC and the licensed Medicare-certified entity must be

in writing, ensure continuity of care, and be consistent with all applicable provisions of

130 CMR 405.000.

(2)   The CHC is legally responsible to the MassHealth agency for the performance of any

subcontractor. The CHC must ensure that every subcontractor is licensed and Medicare-

certified, and that services are furnished in accordance with the MassHealth agency’s

regulations including, but not limited to, those set forth in 130 CMR 450.000.  The CHC

must submit claims for payment for radiology services provided hereunder in accordance

with the MassHealth agency’s regulations and applicable fee schedules.

(D)   Radiology Recordkeeping (Medical Records) Requirements.  In addition to complying with

the general recordkeeping requirements (see 130 CMR 405.412), the CHC must keep records of

radiology services performed.  All X-rays must be labeled with the following:

(1)   the member’s name;

(2)   the date of the examination;

(3)   the nature of the examination; and

(4)   left and right designations and patient position, if not standard.
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405.443:   Radiology Services:  Payment Limitations

(A)   The maximum allowable fees include payment for both the technical and professional

components of the radiology service.  A CHC must not bill for either the professional or

technical component separately.

(B)   Radiology services that are not listed in Subchapter 6 of the Community Health Center

Manual are not reimbursable when furnished in a CHC.  The CHC should refer a member to a

hospital for such services.

(C)   Some services listed in Subchapter 6 of the Community Health Center Manual are

designated "S.P.", an abbreviation for separate procedure.  Radiology services that are performed

at separate sittings on the same or different days are considered separate procedures.  The CHC

must not bill separately for a service listed as an S.P. service when this service is furnished as

a portion of another radiology service at the same sitting.

(D)   A CHC must not bill for a visit when a member is being seen for a radiology service only.

405.451:   Electrocardiogram (EKG) Services:  Introduction

The MassHealth agency will pay for an electrocardiogram (EKG) service only when the

service is provided at the written request of a CHC staff physician who will interpret or review

the interpretation of the EKG.  Documentation of the physician’s request must be kept in the

member's medical record.

405.452:   Electrocardiogram (EKG) Services:  Eligibility to Provide Services

A CHC may claim payment for electrocardiogram (EKG) services only when both of the

following conditions are met.

(A)   The CHC owns or rents its own EKG equipment.

(B)   The EKG is taken at the CHC or at the member's home.

405.453:   Electrocardiogram (EKG) Services:  Payment Limitations

(A)   The maximum allowable fees include payment for both the technical and professional

components of the service.  The test must be performed at the CHC and interpreted by a

physician employed by the CHC.

(B)   A CHC must not bill for a visit when a member is being seen for an EKG only.

405.461:   Audiology Services:  Introduction

In order for a CHC to be paid for an audiology service other than a hearing test performed

as part of an EPSDT services assessment (see 130 CMR 450.140 through 450.149), a written

request must be made by a physician, physician assistant, or certified nurse practitioner who has

found some indication of a hearing problem.  Documentation of the request and of the hearing

problem must be kept in the member's medical record.

405.462:   Audiology Services:  Eligibility to Provide Services

(A)   A CHC may claim payment for a basic pure-tone (air and bone) evaluation by audiometer

furnished to a member only when the following conditions are met.

(1)   The CHC possesses on its premises a pure-tone audiometer, which must be calibrated

at least once every six months.  Records of calibrations must be kept and made available to

the MassHealth agency upon request.  The machine must be placed and testing conducted in

a quiet room.

(2)   The person conducting hearing evaluations is trained to perform hearing tests with an

audiometer.
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405.462:   continued

(3)   The quality of the tester's work is assessed at least twice a year by an audiologist

licensed or certified in accordance with 130 CMR 426.404:  Provider Eligibility.  The

audiologist may be a consultant to the CHC.

(B)   A CHC may claim payment for conducting acoustic impedance testing only when the

following conditions are met.

(1)   The test is conducted by an ASLHA-certified audiologist on the premises of the CHC.

(2)   The test is conducted by means of a functioning impedance bridge that is placed in a

quiet room.

(C)   If a problem or abnormality is detected or believed to be present after completion of either

the basic pure-tone evaluation or the acoustic impedance test or both, the member must be

referred to an otologist or an otolaryngologist for a more complete audiological evaluation and

treatment as necessary.

405.463:  Audiology Services:  Payment Limitations

(A)   Audiology services that are not listed in Subchapter 6 of the Community Health Center

Manual are not reimbursable when furnished in a CHC.

(B)   A CHC must not bill for a visit when a member is seen for audiology services only.

405.466:   Pharmacy Services:  Participation in the 340B Drug-pricing Program for Outpatient CHC

                 Pharmacies

(A)   Notification of Participation.  A CHC that is a 340B-covered entity may provide drugs to

MassHealth members through the 340B drug-pricing program provided that it notifies the

MassHealth agency in writing that the 340B-covered entity is registered and approved by the

federal Office of Pharmacy Affairs (OPA).

(B)   Subcontracting for 340B Outpatient CHC Pharmacy Services.

(1)   A CHC that is a 340B-covered entity may contract with a MassHealth pharmacy

provider to dispense 340B drugs for the 340B-covered entity’s MassHealth patients.  All

such subcontracts between the 340B-covered entity and a pharmacy provider must be in

writing, ensure continuity of care, specify that the CHC pays the pharmacy, specify that such

payment constitutes payment in full for 340B drugs provided to MassHealth members, be

consistent with all applicable provisions of 130 CMR 406.000:  Pharmacy Services, and are

subject to approval by the MassHealth agency.

(2)   The CHC is legally responsible to MassHealth for the performance of any subcontractor. 

The CHC must ensure that every pharmacy subcontractor is licensed by the Massachusetts

Board of Registration in Pharmacy and  is a MassHealth pharmacy provider, and that services

are furnished in accordance with 130 CMR 406.000:  Pharmacy Services and all other

applicable MassHealth requirements including, but not limited to, those set forth in

130 CMR 450.000:  Administrative and Billing Regulations.

(C)   Termination or Changes in 340B Drug-pricing Program Participation.  A CHC must

provide the MassHealth agency 30 days advance written notice of its intent to discontinue, or

change in any way material to MassHealth, the manner in which it provides 340B outpatient

drugs for its MassHealth patients.

(D)   Payment for 340B Outpatient CHC Pharmacy Services.  MassHealth pays the 340B-

covered entity for outpatient CHC pharmacy services, whether provided and billed directly or

through a subcontractor, at the rates established in 101 CMR 331.00:  Prescribed Drugs.

405.467:   Early and Periodic Screening, Diagnosis and Treatment (EPSDT) Services

The MassHealth agency pays for all medically necessary community health care for EPSDT-

eligible members in accordance with 130 CMR 450.140:  Early and Periodic Screening,

Diagnosis and Treatment (EPSDT) Services:  Introduction, without regard to service limitations

described in 130 CMR 405.000, and with prior authorization.
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405.468:   Drugs Administered in the CHC (Provider-administered Drugs)

(A)   Drugs and biologicals dispensed in the CHC are payable, subject to the exclusions and

service limitations at 130 CMR 405.417, 405.418, and 130 CMR 406.413(B):  Drug Exclusions

and (C):  Service Limitations. 

(B)   The MassHealth agency does not pay separately for drugs that are considered routine and

integral to the delivery of a service in the course of diagnosis or treatment. Such drugs are

commonly provided without charge or are included in the CHC's fee for the service. 

(C)   The MassHealth agency does not pay separately for any oral drugs dispensed in the office

for which the CHC has not requested and received prior authorization from the MassHealth

agency, with the exception of oral vaccines and oral radiopharmaceuticals, which do not require

prior authorization. 

(D)   Claims for drugs and biologicals that are listed in Subchapter 6 of the Community Health

Center Manual must include the name of the drug or biological, strength, dosage, and number

of Healthcare Common Procedure Coding System (HCPCS) units dispensed, National Drug

Code (NDC), NDC units, and NDC unit of measurement.  In addition, for drugs and/or

biologicals that are listed as requiring individual consideration in Subchapter 6 of the Community

Health Center Manual, a copy of the invoice showing the actual acquisition cost must be

attached to the claim. Claims without this information are denied.

(E)   The MassHealth agency pays only for prescription drugs that are approved by the U.S. Food

and Drug Administration and manufactured by companies that have signed rebate agreements

with the U.S. Secretary of Health and Human Services pursuant to 42 U.S.C. 1396r-8. Payment

is calculated in accordance with 101 CMR 331.00:  Prescribed Drugs.

(F)   The MassHealth agency does not pay for a biological if the Massachusetts Department of

Public Health distributes the biological free of charge. 

(G)   Payment for drugs may be claimed in addition to an office visit.

405.471:   Optional Reimbursable Services

A CHC may elect to provide the following services on site or by referral, but it is not required

to do so under 130 CMR 405.000.  The CHC must notify the MassHealth agency in writing of

each service listed in 130 CMR 405.471(A) through (E) that the CHC will provide on-site and

must enroll with MassHealth as that provider type. All services provided on-site must be

furnished by practitioners qualified to provide the service that are employees or contactors of the

CHC, and associated payment claimed by the CHC, in compliance with the applicable

MassHealth regulations and subchapter 6 for each service, including applicable fee schedules.

All services listed below that are provided by referral must be based on written agreements

between the CHC and each referral provider to ensure continuity of care, exchange of relevant

health information such as test results and records, and avoidance of service duplication. Each

referral provider must be a participating provider in MassHealth, and payment for the services

provided by the referral provider must be claimed by the referral provider in compliance with the

applicable MassHealth regulations for such service. All referrals must include follow up to

ensure that the referral process is successfully completed.  Services the CHC may elect to

provide include:

(A)   adult day health services;

(B)   adult foster care;

(C)   day habilitation;

(D)   psychiatric day treatment; and

(E)   home health services.
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405.472:   Tobacco-cessation Services

(A)   Introduction.  MassHealth members are eligible to receive tobacco cessation counseling

services described in 130 CMR 405.472(B) and pharmacotherapy treatment, including nicotine

replacement therapy (NRT), in accordance with 130 CMR 406.000:  Pharmacy Services.

 (B)   Tobacco-cessation Counseling Services.

(1)   MassHealth covers a total of 16 group and individual counseling sessions per member

per 12-month cycle, without prior authorization.  These sessions may be any combination of

group and individual counseling.  All individual counseling sessions must be at least 30

minutes, except for intake sessions, which must be at least 45 minutes.  Intake sessions are

limited to two per member per 12-month cycle, without prior authorization.

(a)   Individual counseling consists of face-to-face tobacco-cessation counseling services

provided to an individual member by a MassHealth-qualified provider of tobacco-

cessation services as set forth in 130 CMR 405.472(B) and (C).

(b)   Group tobacco treatment counseling consists of a scheduled professional counseling

session with a minimum of three and a maximum of 12 members, and has a duration of

at least 60 to 90 minutes.

(c)   Individual and group counseling also includes collaboration with and facilitating

referrals to other healthcare providers to coordinate the appropriate use of medications,

especially in the presence of medical or psychiatric comorbidities.

(2)   The individual and group tobacco-cessation counseling services must include the

following:

(a)   education on proven methods for stopping the use of tobacco, including:

1.   a review of the health consequences of tobacco use and the benefits of quitting;

2.   a description of how tobacco dependence develops and an explanation of the

biological, psychological, and social causes of tobacco dependence; and

3.  a review of evidence-based treatment strategies and the advantages and

disadvantages of each strategy;

(b)   collaborative development of a treatment plan that uses evidence-based strategies

to assist the member to attempt to quit, to continue to abstain from tobacco, and to

prevent relapse, including:

1. identification of personal risk factors for relapse and incorporation into the

treatment plan;

2.   strategies and coping skills to reduce relapse risk; and

3.   a plan for continued aftercare following initial treatment; and

(c)   information and advice on the benefits of nicotine replacement therapy or other

proven pharmaceutical or behavioral adjuncts to quitting smoking, including:

1.   the correct use, efficacy, adverse events, contraindications, known side effects,

and exclusions for all tobacco dependence medications; and

2. the possible adverse reactions and complications related to the use of

pharmacotherapy for tobacco dependence.

(C)   Provider Qualifications for Tobacco-cessation Counseling Services.

(1)   Qualified Personnel.

(a)   Physicians, registered nurses, certified nurse practitioners, certified nurse midwives,

psychiatric clinical nurse specialists, clinical nurse specialists, and physician assistants

may provide tobacco-cessation counseling services without additional experience or

training in tobacco-cessation counseling services.

(b)   All other providers of tobacco-cessation counseling services must be under the 

supervision of a physician, and must complete a course of training in tobacco-cessation

counseling by a degree-granting institution of higher education with a minimum of eight

hours of instruction.

(2)  Supervision of Tobacco-cessation Counseling Services.  A physician must supervise all

nonphysician providers of tobacco-cessation counseling services.

(D)   Tobacco-cessation Services:  Claims Submission.  A CHC may submit claims for tobacco-

cessation counseling services that are provided by physicians, registered nurses, certified nurse

practitioners, certified nurse midwives, psychiatric clinical nurse specialists and physician

assistants, and MassHealth-qualified tobacco-cessation counselors according to 130 CMR

405.472(B) and (C).  See Subchapter 6 of the Community Health Center Manual for service

codes.
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405.473:   Fluoride Varnish Services

(A)   Eligible Members.  Members must be younger than 21 years old to be eligible for the

application of fluoride varnish.

(B)   Qualified Personnel.  Physicians, physician assistants, certified nurse practitioners,

registered nurses, licensed practical nurses, and medical assistants may apply fluoride varnish

subject to the limitation of state law. To qualify to apply fluoride varnish, the individual must

complete a MassHealth-approved training on the application of fluoride varnish, maintain proof

of completion of the training, and provide such proof to the MassHealth agency upon request.

(C)   Billing for a Medical Visit and Fluoride Varnish Treatment or Procedure.  A CHC may bill

for fluoride varnish services provided by a physician or a qualified staff member as listed in

130 CMR 405.473(B) under the supervision of a physician.  The CHC may bill for a medical

visit in addition to the fluoride varnish application only if fluoride varnish was not the sole

service, treatment, or procedure provided during the visit.  The dental enhancement fee may not

be billed for a fluoride varnish application separately or in addition to a medical visit.

(D)   Claims Submission.  A CHC may submit claims for fluoride varnish services that are

provided by physicians, physician assistants, certified nurse practitioners, registered nurses,

licensed practical nurses, and medical assistants according to 130 CMR 405.473(C).  See

Subchapter 6 of the Community Health Center Manual for service codes.

405.474:   Acupuncture Services

(A)   Introduction.  MassHealth members are eligible to receive acupuncture services in CHCs

for the treatment of pain as described in 130 CMR 405.474(C).  See 130 CMR

433.454(C):  Medical Direction of Anesthesia Services  for use of acupuncture as an anesthetic,

and 130 CMR 418.000:  Substance Use Disorder Treatment Services for use of acupuncture for

detoxification.

(B)   General.  130 CMR 405.474 applies specifically to physicians and other licensed

practitioners of acupuncture in a CHC.  The requirements elsewhere in 130 CMR 405.000 that

apply to a CHC, also apply to licensed practitioners of acupuncture, such as service limitations,

record-keeping, report requirements, and prior-authorization requirements.

(C)   Acupuncture for the Treatment of Pain.  MassHealth provides a total of 20 sessions of

acupuncture for the treatment of pain per member per year without prior authorization.  If the

member's condition, treatment, or diagnosis changes, the member may be able to receive more

sessions of medically-necessary acupuncture treatment with prior authorization.

(D)   Provider Qualifications for Acupuncture.

(1)   Qualified Providers.

(a)   Physicians;

(b)   Other providers who are licensed in acupuncture by the Massachusetts Board of

Registration in Medicine under 243 CMR 5.00:  The Practice of Acupuncture.

(2)   Acupuncture Providers in CHCs.  CHCs must ensure that acupuncture providers for

whom the CHC will submit claims possess the appropriate training, credentials, and

licensure.

(E)   Conditions of Payment.  The MassHealth agency pays the CHC for services of an

acupuncturist (in accordance with 130 CMR 405.474(F)) when the:

(1)   services are limited to the scope of practice authorized by state law or regulation

(including, but not limited to, 243 CMR 5.00:  The Practice of Acupuncture);

(2)   the acupuncturist has a current license or certificate of registration from the

Massachusetts Board of Registration in Medicine; and

(3)   services are provided pursuant to a supervisory arrangement with a physician.
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405.474:   continued

(F)   Acupuncture Claims Submissions.

(1)   Community health centers (CHCs) may submit claims for acupuncture services when

they are provided to MassHealth members by physicians or when a licensed provider under

the supervision of a physician provides those services directly to MassHealth members.  See

Subchapter 6 of the Community Health Center Manual for service code descriptions and

billing requirements.

(2)   For MassHealth members receiving services under any of the acupuncture codes on the

same date of service as an office visit, the CHC may bill for either an office visit or the

acupuncture code, but may not bill for both an office visit and the acupuncture code for the

same member on the same date when the office visit and the acupuncture services are

performed in the same location.  This limitation does not apply to a significant, separately

identifiable office visit provided by the same CHC on the same day of the acupuncture

service.

405.475:   Medical Nutrition Therapy

(A)   Introduction.  MassHealth members are eligible to receive medical nutrition therapy

services described in 130 CMR 405.475(B).  See Subchapter 6 of the Community Health Center

Manual for service code descriptions and billing requirements.

(B)   The MassHealth agency pays for nutritional diagnostic therapy and counseling services for

the purpose of management of a medical condition.  Medical nutrition therapy services are

payable when provided to eligible MassHealth members by the following providers: 

(1)   physicians;

(2)   dietitians/nutritionists licensed by the Massachusetts Division of Professional Licensure,

and the Board of Registration of Dietitians and Nutritionists; 

(3)   mid-level practitioners credentialed by the Commission on Dietetic Registration (CDR)

(e.g., certified nurse-midwives, certified nurse practitioners, registered nurses, and physician

assistants); or 

(4)   other health-care providers licensed by the Massachusetts Division of Professional

Licensure, and the Board of Registration of Dietitians and Nutritionists, with specific training

in the provision of nutritional counseling as provided in 42 U.S.C. 1395x(vv)(2).

405.476:   Diabetes Self-management Training

(A)   Introduction.  MassHealth members are eligible to receive diabetes self-management

training services described in 130 CMR 405.476(B).    See Subchapter 6 of the Community

Health Center Manual for service code descriptions and billing requirements. 

(B)   The MassHealth agency pays for diabetes self-management training and education, which

may include medical nutrition therapy, and are furnished to an individual with pre-diabetes or

diabetes. Diabetes self-management training services are payable when provided to eligible

MassHealth members by the following providers: 

(1)   physicians; 

(2)   dietitians/nutritionists licensed by the Massachusetts Division of Professional Licensure,

and the Board of Registration of Dietitians and Nutritionists; 

(3)   mid-level practitioners credentialed by the National Certification Board of Diabetes

Educators (NCBDE) (e.g., nurse-midwives, nurse practitioners, registered nurses, and

physician assistants); or 

(4) other health-care practitioners with specific training in the provision of DSMT as

provided in 42 U.S.C. 1395x(qq)(2).
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405.496:   Utilization Management Program

The MassHealth agency pays for procedures and hospital stays that are subject to the

Utilization Management Program only if the applicable requirements of the program as described

in 130 CMR 450.207 through 450.209 are satisfied. Appendix E of the Community Health

Center Manual describes the information that must be provided as part of the review process.

REGULATORY AUTHORITY

130 CMR 405.000:   M.G.L. c. 118E, §§ 7 and 12.
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130 CMR 441.000: CHIROPRACTOR SERVICES

Section

441.401:   Introduction

441.402:   Definitions

441.403:   Eligible Members

441.404:   Provider Eligibility

441.405:   Out-of-state Chiropractor Services 

441.406:   Payable Services

441.407:   Service Limitations

441.408:   Reporting Requirements

441.409:   Radiology Services

441.410:   Nonpayable Services

441.411:   Prior Authorization

441.412:   Record-keeping Requirements

441.413:   Rates of Payment

441.420:   Early and Periodic Screening, Diagnosis and Treatment (EPSDT) Services

441.401:   Introduction

130 CMR 441.000 establishes the requirements for the provision and payment of chiropractor

services under MassHealth. All chiropractors participating in MassHealth must comply with

MassHealth regulations including, but not limited to, 130 CMR 441.000, and 130 CMR

450.000:  Administrative and Billing Regulations.

441.402:   Definitions

The following terms used in 130 CMR 441.000 have the meanings given in 130 CMR

441.402 unless the context clearly requires a different meaning.  The reimbursability of services

defined in 130 CMR 441.402 is not determined by these definitions, but by application of

130 CMR 441.000, and 130 CMR 450.000:  Administrative and Billing Regulations.

Chiropractic Manipulative Treatment — the correction of misalignments, subluxations, or

segmental joint dysfunction of the bony articulations of the vertebral column, the pelvis, and

adjacent areas.

Chiropractor — one who is licensed to practice chiropractic manipulation to correct interference

with spinal nerves by adjusting the spinal column.

Community Health Center (CHC) — a participating community health center enrolled as a

MassHealth CHC provider under 130 CMR 405.000:  Community Health Center Manual.

Office Visit — a visit by a MassHealth member to a chiropractor's office for evaluation and

management services performed by a MassHealth-enrolled chiropractor, or to a community

health center (CHC) for evaluation and management services performed by a qualified

chiropractor employed by, or under contract with, a MassHealth-enrolled CHC. These services

do not include chiropractic manipulative treatment.

Subluxation — a segmental joint dysfunction, misalignment, fixation, or abnormal spacing of

the vertebrae.

441.403:   Eligible Members

(A) (1)   MassHealth Members.  The  MassHealth  agency pays for chiropractor services  only

when provided to eligible MassHealth members, subject to the restrictions and limitations

described in MassHealth regulations.  130 CMR 450.105:  Coverage Types specifically

states, for each  coverage type, which services are covered and which  members are eligible

to receive those services.

(2)   Recipients  of the Emergency Aid to the Elderly, Disabled and Children Program.  For

information on covered services for recipients of the Emergency Aid to the Elderly, Disabled

and Children Program, see 130 CMR 450.106:  Emergency Aid to the Elderly, Disabled and

Children Program.
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441.403:   continued

(B)   For information on verifying member eligibility and coverage type, see 130 CMR

450.107:  Eligible Members and the MassHealth Card.

441.404:   Provider Eligibility

The MassHealth agency pays only chiropractors who are participating in MassHealth on the

date of service.  Chiropractors must meet the following eligibility requirements.

(A)   In-state Providers.  To be eligible to participate in MassHealth, an in-state chiropractor must

(1)   be licensed by the Massachusetts Board of Registration of Chiropractors;

(2)   be an active MassHealth provider; and

(3)   participate in the Medicare program as a chiropractor.

(B)   Out-of-state Providers. To be eligible to participate in MassHealth, an out-of-state

chiropractor must

(1)   obtain a MassHealth provider number and maintain active provider status;

(2)   participate in his or her own state's Medicaid program; 

(3)   be currently licensed as a chiropractor in his or her own state, or in a state that does not

license chiropractors, be legally authorized to perform the services of a chiropractor in that

state; and

(4)   participate in the Medicare program as a chiropractor.

441.405:   Out-of-state Chiropractor Services 

(A)   The MassHealth agency pays out-of-state chiropractors for covered services provided to an

eligible MassHealth member when the chiropractor practices in a community of Connecticut,

Maine, New Hampshire, New York, Rhode Island, or Vermont that is within 50 miles of the

Massachusetts border and he or she provides covered services to a member who resides in a

Massachusetts community near the border of the chiropractor's state.  The out-of-state

chiropractor's office must be more accessible to the member than the office of an in-state

chiropractor who participates in MassHealth.

(B)   Prior authorization is required from the MassHealth agency before a chiropractor whose

office is located in a community more than 50 miles from the Massachusetts border may provide

covered chiropractor services to a member.  Prior authorization will not be granted if the

MassHealth agency determines that the chiropractor's office is less accessible to the member than

the office of any other chiropractor participating in MassHealth.  All requests for prior

authorization must be submitted in accordance with the instructions found in Subchapter 5 of the

Chiropractor Manual.  The MassHealth agency does not pay for covered services provided at

a site more than 50 miles from the Massachusetts border unless the chiropractor obtains prior

authorization from the MassHealth agency before the delivery of service.  The MassHealth

agency does not grant retroactive requests for prior authorization.

441.406:   Payable Services

The MassHealth agency pays chiropractors  (or the CHC in the case of chiropractor services

provided on-site at the CHC by a CHC-employed or contracted chiropractor) only for the

following services as specified in Subchapter 6 of the Chiropractor Manual, subject to the

restrictions and limitations specified in 130 CMR 441.000 for chiropractic manipulative

treatment, office visits, and radiology services.

441.407:   Service Limitations

(A)   The MassHealth agency pays for medically necessary chiropractic treatment related to a

neuromusculoskeletal condition only.  Services must have a direct therapeutic relation to the

patient's condition and must be provided by the chiropractor in the chiropractor's office, or in the

case of a MassHealth-enrolled CHC billing for chiropractor services provided on-site by a

CHC-employed or contracted chiropractor, at the CHC.  Conditions that may be considered to

provide therapeutic grounds for chiropractic treatment include functional disabilities of the spine,

nerve pains, and documented incidents that produce sprains and strains of the spinal axis.

3/22/19 130 CMR - 524

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



130 CMR:   DIVISION OF MEDICAL ASSISTANCE

441.407:   continued

(B)   The MassHealth agency does not pay for both an office visit and chiropractic manipulative

treatment provided to a MassHealth member on the same day. This limitation does not apply to

a significant, separately identifiable office visit provided by the same chiropractor on the same

day of the procedure or other service.

(C)   The MassHealth agency limits payment for chiropractor services to a total of 20 office visits

or chiropractic manipulative treatments, or any combination of office visits and chiropractic

manipulative treatments, up to a total of 20, per member per calendar year, without prior

authorization. Office visits and chiropractic manipulative treatments above these limits require

prior authorization in accordance with 130 CMR 441.411.  (See 130 CMR 441.409 for limits on

radiology services.)

441.408:   Reporting Requirements

Chiropractors who furnish services to MassHealth members must report the results of these

services to the member’s primary-care provider or PCC in writing.  The chiropractor may report

the results of treatment initially by telephone, but he or she must then submit a written report.

441.409:   Radiology Services

(A)   The MassHealth agency pays for radiology services when the services are needed to

confirm the existence of a neuromusculoskeletal condition requiring treatment.

(B)   Payment for radiology services is not included in the fees for office visits or chiropractic

manipulative treatment and must be claimed separately.

(C)   All equipment used in providing radiology services must be inspected and approved by the

Massachusetts Department of Public Health.

(D)   The MassHealth agency pays chiropractors for only those radiology services provided in

the chiropractor's office and only when the films are developed and read in the chiropractor's

office; provided, however, that in the case of a MassHealth CHC provider that bills for

chiropractor services provided on-site by a CHC-employed or contracted chiropractor, the

radiology services must be provided in, and the films must be developed and read in, the CHC.

(E)   All X-rays must be labeled with the member's name, date of the exam, and the nature of the

exam and must be maintained in the member’s medical record in accordance with 130 CMR

441.412.

441.410:   Nonpayable Services

Nonpayable services include, but are not limited to, the following:

(A)   the chiropractic treatment of diseases and pathological disorders other than those related

to a neuromusculoskeletal condition (including, but not limited to, rheumatoid arthritis, muscular

dystrophy, multiple sclerosis, pneumonia, and emphysema);

(B)   chiropractic manipulative treatment, office visits, and radiology services not personally

provided by the chiropractor, in accordance with 130 CMR 450.301:  Claims;

(C)   chiropractor services provided in settings other than the chiropractor's office, or in the case

of a MassHealth CHC provider billing for chiropractor services provided on-site by a

CHC-employed or contracted chiropractor, at a CHC.  Nonpayable settings include, but are not

limited to, inpatient or outpatient hospitals, nursing facilities, rest homes, and the member's

home;

(D)   laboratory services;

(E)   orthotic devices, corrective devices, and orthopedic appliances; 
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441.410:   continued

(F)   research, or experimental, unproven, or medically unnecessary procedures or treatment;

(G)   maintenance therapy, that is, chiropractic manipulative treatment to maintain health or

prevent regression when the member is no longer suffering or presenting symptoms;

(H)   supportive services such as, but not limited to, nutritional counseling, educational services,

and printed materials; 

(I)   physiotherapy, physical therapy, muscular stimulation, heat packs, or massage; and

(J)   vitamins, minerals, food supplements, or other such supplies.

441.411:   Prior Authorization

(A)   Services that Require Prior Authorization.  The MassHealth agency requires that the

chiropractor obtain prior authorization as a prerequisite to payment for more than 20 office visits

or chiropractic manipulative treatments, or any combination of office visits and chiropractic

manipulative treatments, above a total of 20, per member per calendar year.

(B)   Submission Requirement.  The chiropractor must submit all prior-authorization requests

in accordance with the billing instructions in Subchapter 5 of the Chiropractor Manual.  Prior

authorization determines only the medical necessity of the authorized service, and does not

establish or waive any other prerequisites for payment such as member eligibility or resort to

health insurance payment.  See 130 CMR 450.303:  Prior Authorization for additional

information about prior authorization.

441.412:   Record-keeping Requirements

(A)   Federal and state regulations require that all MassHealth providers maintain complete

written medical records of all patients who are MassHealth members.  Medical records must

comply with the provisions of 233 CMR 4.04:  Insurance Requirements for Limited Liability

Companies and Limited Liability Partnerships.  All records must be kept for a minimum of six

years after the date of service.  Payment for maintaining the member's medical record is included

in the fee for chiropractic services.  Each medical record must contain sufficient information to

document fully the nature, extent, quality, and necessity of the care furnished to the member for

each date of service claimed for payment.  If the documentation is not sufficient to justify the

service for which payment is claimed by the provider, the MassHealth agency will not pay for

the service or, if payment has been made, may consider such payment to be an overpayment

subject to recovery in accordance with 130 CMR 450.000:  Administrative and Billing

Regulations.

(B)   The medical records must contain the following:

(1)   MassHealth member identification, including name, address, telephone number, date

of birth, and the MassHealth member’s identification number;

(2)   a complete medical history;

(3)   examination results, including a description of the chief complaint and diagnosis;

(4)   a written referral from the member's primary-care provider or PCC;

(5)   copies of X-rays, with interpretations;

(6)   copies of all prior-authorization requests for out-of-state services;

(7)   the date and nature of each visit, including a complete description of services furnished,

written and signed by the chiropractor;

(8)   when more than one visit is indicated, a treatment plan for future visits written and

signed by the chiropractor, which is updated on an ongoing basis to reflect changes in the

member's presenting symptoms;

(9)   upon completion of treatment, a summary of the treatment and the member's current

condition; 

(10)   recommendations for additional treatment, signed and dated by the chiropractor; and
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441.412:   continued

(11)   if the medical record or any component included therein is released for use by another

party, the medical record must also contain a release form signed by the member.  Release

of the medical record to MassHealth for authorized use does not require the member's

consent.

441.413:   Rates of Payment

(A)   The Executive Office of Health and Human Services (EOHHS) determines the payment

rates for chiropractor services. Payment is subject to the conditions, exclusions, and limitations

set forth in 130 CMR 441.000.  Payment for a service will be in accordance with 101 CMR

317.00:  Medicine, or 101 CMR 318.00:  Radiology.

(B)   The payment rates established for chiropractor services include payment for all aspects of

service delivery including administrative costs.  Providers may not bill separately for services

such as, but not limited to the following:

(1)   telephone contacts;

(2)   information and referral services; and

(3)   recordkeeping.

441.420:   Early and Periodic Screening, Diagnosis and Treatment (EPSDT) Services

The MassHealth agency pays for all medically necessary chiropractor services for

EPSDT-eligible members in accordance with 130 CMR 450.140:  Early and Periodic Screening,

Diagnosis and Treatment (EPSDT) Services: Introduction, without regard to service limitations

described in 130 CMR 441.000, and with prior authorization.

REGULATORY AUTHORITY

130 CMR 441.000:  M.G.L. c 118E, §§ 7 and 12.
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146.11:   Roulette Balls

Balls used in gaming at roulette shall be made completely of a non-metallic material and not

be less than 12/16 of an inch nor more than 14/16 of an inch in diameter unless otherwise approved

by the Bureau.

146.12:   Roulette; Inspection Procedures; Security Procedures

(1)   Prior to opening a roulette table for gaming activity, a casino supervisor or member of the

security department shall:

(a)   Inspect the roulette table and roulette wheel for any magnet or contrivance that would

affect the fair operation of such wheel;

(b)   Inspect the roulette wheel to assure that it is level and rotating freely and evenly; 

(c)   Inspect the roulette wheel to assure that all parts are secure and free from movement;

(d)   Inspect the roulette ball by passing it over a magnet or compass to assure its non-

magnetic quality; and

(e)   Confirm that the layout and signage comply with 205 CMR 146.10(3), if a double zero

roulette wheel is being used as a single zero roulette wheel.

(2)   If a gaming licensee uses a roulette wheel which has external movable parts, any

adjustments to the movable parts shall be made by a gaming establishment supervisor or a

member of the gaming establishment maintenance department, in the presence of a security

department member.  Adjustments to the movable parts of a roulette wheel that is located on the

gaming floor shall only be made when the roulette table is not open to the public or if the roulette

wheel is moved to a secure location outside the gaming establishment as approved by the Bureau.

(3)   All adjustments shall be completed prior to the inspections required pursuant to 205 CMR

146.12(1). 

(4)   The gaming licensee may replace any of the movable parts at any time, provided, however,

if any one or more of the movable parts are external then an inspection must be completed in

accordance with 205 CMR 146.12(1) and notification of what was replaced provided to the

Bureau, prior to reopening the roulette wheel and table for gaming activity.

(5)   A log of adjustments shall be maintained which shall include, at a minimum, the date, the

roulette table number, whether an adjustment or replacement was completed and the signature

of the person making the adjustment or replacement.

(6)   When a roulette table is not open for gaming activity, the roulette wheel shall be secured by

placing a cover over the entire wheel and securely locking such cover to the roulette table.

146.13:   Blackjack Table; Card Reader Device; Physical Characteristics; Inspections

(1)   Blackjack shall be played at a table having player positions for no more than seven players

on one side of the table and a place for the dealer on the opposite side.  A true-to-scale rendering

and a color photograph of the layout(s) shall be submitted to the Bureau prior to utilizing the

layout design.

(2)   The layout for a blackjack table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee offering the game; and

(b)   Specific areas designated for the placement of wagers, which betting areas shall not

exceed seven in number, with the exception of the 6 to 5 blackjack variation, which shall

contain no more than six betting areas.

(3)   The following inscriptions shall appear on the blackjack layout:

(a)   Blackjack pays 3 to 2;

(b)   Dealer must draw to 16 and stand on all 17s or Dealer must hit on soft 17s; and

(c)   Insurance pays 2 to 1.

(4)   If a gaming licensee offers blackjack rule variations, the blackjack layout shall have

imprinted on it, at a minimum, the following inscriptions instead of the inscriptions set forth in

205 CMR 146.13(3):
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146.13:   continued

(a)   Blackjack pays 1 to 1;

(b)   Dealer must draw to 16 and stand on all 17s or Dealer must hit on soft 17s; and

(c)   Dealer’s hole card dealt face up.

(5)   Each blackjack table shall have a drop box and a tip box attached to it with the location of

said boxes on the same side of the gaming table, but on opposite sides of the dealer, as

previously approved by the Bureau.

(6)   If a gaming licensee offers one of the permissible additional wagers pursuant to the

authorized Rules of the Game of Blackjack, the blackjack layout shall have designated areas for

the placement of the additional wager and shall have the payout odds for the additional wager

imprinted on the layout or a separate sign located at the table containing the payout odds for the

additional wager.

(7)   A blackjack table may have attached to it an approved card reader device which permits the

dealer to read his or her hole card in order to determine if the dealer has a blackjack in

accordance with the authorized Rules of the Game of Blackjack.  If a blackjack table has an

approved card reader device attached to it, the floorperson assigned to the table shall inspect the

card reader device at the beginning of each gaming day to insure that there has been no tampering

with the device and that it is in proper working order. A card reader device may not be used on

a blackjack table offering a progressive blackjack wager pursuant to the authorized Rules of the

Game of Blackjack.

(8)   Notwithstanding the requirements of 205 CMR 146.13(2), if a gaming licensee offers

multiple action blackjack in accordance with the authorized Rules of the Game of Blackjack, the

blackjack layout shall contain, at a minimum:

(a)   Three separate designated betting areas for each player position at the table with each

separate betting area being numbered one through three, provided, however, that the number

of player positions at each table shall not exceed six;

(b)   A separate designated area on the layout for each player position for the placement of

insurance wagers;

(c)   A separate designated area on the layout for each player position for the placement of

double down wagers;

(d)   A separate designated area on the layout for each player position for the placement of

split pair wagers; and

(e)   Three separate areas designated for the placement of the dealer’s original face up card

with each separate area being numbered one through three.

(9)   In order to collect the cards at the conclusion of a round of play as required by the

authorized Rules of the Game of Blackjack and at such other times as provided in 205 CMR

146.49, each blackjack table shall have a discard rack securely attached to the top of the dealer’s

side of the table.  The height of each discard rack shall equal the height of the cards, stacked one

on top of the other, contained in the total number of decks that are to be used to play the game

at that table; provided, however, that a taller discard rack may be used if such rack has a distinct

and clearly visible mark on its side to show the exact height for a stack of cards equal to the total

number of cards contained in the number of decks to be used to play the game at that table. 

Whenever a double shoe is used at a blackjack table, the same number of decks shall be used in

each side of the double shoe, and the height and marking requirements for that table’s discard

rack shall be determined from the number of decks used in one side of the shoe.

(10)   If a gaming licensee offers a progressive blackjack wager pursuant to the authorized Rules

of the Game of Blackjack, the blackjack layout shall have designated areas for the placement of

the progressive blackjack wager and shall contain the following equipment:

(a)   A separate acceptor device for the placement of a progressive wager.  Each acceptor

device shall have a light which shall illuminate upon placement and acceptance of a gaming

chip;

(b)   A method to ensure that only one progressive blackjack wager is made per person, per

round of play;

(c)   A device or method to indicate that a progressive blackjack wager has been won;
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146.13:   continued

(d)   A sign describing the winning wagers and the payouts to be awarded on winning

progressive blackjack wagers at a location near the table;

(e)   A table controller panel which shall be equipped with a “lock-out” button which, once

activated by the dealer, will prevent any player’s gaming chip from being recognized in the

acceptor device; and

(f)   A mechanical, electrical or electronic table inventory return device which shall permit

all gaming chips deposited into the acceptor devices to be collected and immediately returned

to a designated area within the table inventory container prior to the dealing of a hand.  The

table inventory return device shall be designed and constructed to contain any feature the

Bureau may require to maintain the security and integrity of the game.  The procedures for

the operation of all functions of the table inventory return device shall be submitted to the

Bureau.

(11)   If a gaming licensee offers a blackjack bonus wager pursuant to the authorized Rules of

the Game of Blackjack, the blackjack layout shall have designated areas for the placement of the

blackjack bonus wager, and shall contain the following equipment:

(a)   A table controller located in an area of the table or the pit which area shall be secured

by dual locking mechanisms, which are unique from one another.  One locking mechanism

shall be maintained and controlled by a gaming establishment security supervisor, and the

second locking mechanism shall be maintained and controlled by a gaming establishment

supervisor;

1.   One table controller shall control no more than four blackjack tables.  Procedures for

the operation, security and control of the table controller shall be submitted to the Bureau

prior to implementation;

2.   Whenever it is required that a table controller or any device connected thereto which

may affect the operation of the blackjack bonus system be accessed or opened, certain

information shall be recorded on a form entitled “Controller Access Authorization Log,”

which shall include, at a minimum, the date, time, purpose of accessing or opening the

controller or device, and the signature of the authorized employee accessing or opening

the machine or device.  The Controller Access Authorization Log shall be maintained in

the same secured location as the table controller, and shall have recorded thereon a

sequential number and the manufacturer’s serial number or the asset number of the

controller;

(b)   A blackjack bonus button, which shall be located at the table by the dealer, and used by

each player with a winning blackjack bonus wager to generate a bonus amount to be won by

that player.  The blackjack bonus button shall be attached to the table in a manner that will

enable the dealer to place the blackjack bonus button directly in front of each winning player;

(c)   A blackjack bonus display, which shall be located at the table and shall display the

amount of the winning blackjack bonus on both sides of the device, so that the amount is

visible to all players, the dealer and supervisory personnel; and

(d)   A sign containing the amount of the blackjack bonus wager, as well as the minimum and

maximum possible blackjack bonus amounts to be awarded, pursuant to 205 CMR

147.03:  Notice and Patron Access.

(12)   If a gaming licensee offers a streak wager pursuant to the authorized Rules of the Game

of Blackjack, the blackjack table shall also contain: 

(a)   A layout which shall include, at a minimum:

1.   Four additional separate designated betting areas for each of the player positions at

the table, which areas shall be numbered “2" through “5"; and

2.   The inscriptions “Two consecutive wins pays 3 to 1,” “Three consecutive wins pays

7 to 1,” “Four consecutive wins pays 17 to 1,” and “Five consecutive wins pays 37 to 1";

and

(b)   The following equipment:

1.   Marker buttons (“lammers”) with the gaming licensee’s name or logo, to indicate

how many consecutive blackjack hands a patron has won or another device or method

approved by the Bureau; and

2.   A sign containing the permissible amount of the streak wager, posted pursuant to

205 CMR 147.03:  Notice and Patron Access.
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146.13:   continued

(13)   If a gaming licensee offers a match-the-dealer wager pursuant to the authorized Rules of

the Game of Blackjack, the blackjack table shall contain:

(a)   A layout which shall include, at a minimum, an additional designated betting area

bearing the inscription “Match-the-dealer” at each of the player positions at the table; and

(b)   A sign approved by the Bureau setting forth the payout odds for the match-the-dealer

wager.

(14)   If a gaming licensee offers the 6 to 5 blackjack variation:

(a)   The layout shall have imprinted on it, at a minimum, the following inscriptions:

1.   Blackjack pays 6 to 5;

2.   Dealer must draw to 16 and soft 17 or Dealer must hit on soft 17s; and

3.   Insurance pays 2 to 1; and

(b)   A notice shall be posted in accordance with 205 CMR 147.03:  Notice and Patron

Access indicating that all wagers shall be made in increments of $5.00 as required by the

authorized Rules of the Game of Blackjack.

(15)   If a gaming licensee offers the 20 point bonus wager pursuant to the authorized Rules of

the Game of Blackjack, the layout otherwise required by 205 CMR 146.13 shall also include, at

a minimum, an additional designated betting area for the 20 point bonus wager at each of the

player positions at the table.  The blackjack table shall also contain a sign setting forth the payout

odds for the 20 point bonus wager.

(16)   If a gaming licensee offers the option set forth in the authorized Rules of the Game of

Blackjack that requires the dealer to draw additional cards on a soft 17, the blackjack layout shall

have imprinted on it, at a minimum, the following inscription instead of the inscription set forth

in 205 CMR 146.13(3)(b):  “Dealer must draw to 16 and soft 17 and stand on hard 17s and all

18s”.

(17)   If a gaming licensee offers the optional bonus wager pursuant to the authorized Rules of

the Game of Blackjack, the layout otherwise required by 205 CMR 146.13 shall include, at a

minimum, an additional designated betting area for such wager at each of the player positions

at the table.  In addition, payout odds for the optional bonus wager shall be inscribed on the

layout or posted on a sign at each such blackjack table.

(18)   If a gaming licensee requires a hand fee, the approved layout otherwise required by

205 CMR 146.13 shall include, at a minimum, an additional designated area at each player

position for the placement of the hand fee.

146.14:   Three-card Poker Table; Physical Characteristics

(1)   Three-card poker shall be played at a table having player positions for no more than nine

players on one side of the table and a place for the dealer on the opposite side.  

(2)   A true-to-scale rendering and color photograph of the layout(s) shall be submitted to the

Bureau prior to utilizing the layout design.  The layout for a three-card poker table shall contain,

at a minimum:

(a)   The name or trade name of the gaming licensee offering the game;

(b)   A separate designated betting area at each player position for the placement of “ante”

wagers;

(c)   A separate designated betting area located immediately in front of each ante wager

betting area for the placement of “play” wagers;

(d)   A separate designated betting area located immediately behind each ante wager betting

area for the placement of “pair plus” wagers;

(e)   If the gaming licensee offers the six card bonus wager pursuant to the authorized Rules

of the Game of Three Card Poker, a separate designated betting area at each player position

for the placement of a six card bonus wager; and

(f)   Inscriptions that advise patrons, in accordance with the authorized Rules of the Game

of Three Card Poker, of the payout odds for ante and play wagers, pair plus wagers, six card

bonus wagers and ante bonuses and that “Dealer Plays with Queen High or Better.”
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146.14:   continued

(3)   Each three-card poker table shall have a drop box and a tip box attached to it on the same

side of the gaming table as, but on opposite sides of, the dealer.

146.15:   Spanish 21 Table; Physical Characteristics

(1)   Spanish 21 shall be played at a table having player positions for no more than six players

on one side of the table and a place for the dealer on the opposite side. 

(2)   A true-to-scale rendering and a color photograph of the layout(s) shall be submitted to the

Bureau prior to utilizing the layout design. The layout for a Spanish 21 table shall have imprinted

thereon, at a minimum:

(a)   The name or trade name of the gaming licensee offering the game;

(b)   A separate designated betting area at each player position for the placement of the

following wagers:

1.   The required Spanish 21 wager; and

2.   An optional match-the-dealer wager;

(c)  The following inscriptions:

1.   “Blackjack Pays 3 to 2";

2.   “Dealer Must Draw to 16 and Stand on All 17s;”

3.   “Insurance Pays 2 to 1";

(d)   The payout odds for each of the wagers listed in the authorized Rules of the Game of

Spanish 21; and

(e)   The payout odds for the match-the-dealer wager, unless the odds are included in the sign

required by 205 CMR 146.15(3).

(3)   A gaming licensee shall post a sign at each Spanish 21 table, which explains:

(a)   That doubled down hands and split hands are not eligible for the additional payouts in 

the authorized Rules of the Game of Spanish 21; and

(b)   The payout odds for the match-the-dealer wager, if those payout odds are not imprinted

on the layout.

(4)   Each Spanish 21 table shall have a drop box and a tip box attached to it on the same side

of the gaming table as, but on opposite sides of, the dealer.

(5)   In order to collect the cards at the conclusion of a round of play as required by the

authorized Rules of the Game of Spanish 21 and at such other times as provided in 205 CMR

146.49, each Spanish 21 table shall have a discard rack securely attached to the top of the

dealer’s side of the table.  The height of each discard rack shall equal the height of the cards,

stacked one on top of the other, contained in the total number of decks that are to be used in the

dealing shoe at that table; provided, however, that a taller discard rack may be used if such rack

has a distinct and clearly visible mark on its side to show the exact height for a stack of cards

equal to the total number of cards contained in the number of decks to be used in the dealing

shoe at that table.

(6)   A Spanish 21 table may have attached to it, as approved by the Bureau, a card reader device

which permits the dealer to read his or her hole card in order to determine if the dealer has a

blackjack pursuant to the definition of “blackjack” in the authorized Rules of the Game of

Spanish 21.  If a Spanish 21 table has an approved card reader device attached to it, the

floorperson assigned to the table shall inspect the card reader device at the beginning of each

gaming day.  The purpose of this inspection shall be to insure that there has been no tampering

with the device and that it is in proper working order.

146.16:   Blackjack Switch Table; Physical Characteristics

(1)   Blackjack switch shall be played at a table having player positions for no more than five

players on one side of the table and a place for the dealer on the opposite side. 

(2)   A true-to-scale rendering and a color photograph of the layout(s) shall be submitted to the

Bureau prior to utilizing the layout design. The layout for a blackjack switch table shall have

imprinted thereon, at a minimum, the following:
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146.16:   continued

(a)   The name or trade name of the gaming licensee offering the game;

(b)   Two adjacent designated betting areas at each player position for the placement of the

required two initial blackjack switch wagers;

(c)   A separate designated area on the layout at each player position for the placement of the

optional match wager;

(d)   The following inscriptions, unless they are included on the sign required by 205 CMR

146.16(3):

1.   “Blackjack pays 1 to 1";

2.   “Insurance pays 2 to 1";

3.   “Dealer must hit a soft 17"; and

4.   “Dealer pushes on 22"; and

(e)   The payout odds for the optional match wager, unless they are included on the sign

required by 205 CMR 146.16(3).

(3)   A gaming licensee shall post a sign at each blackjack switch table, which shall include:

(a)   A statement that, if more than one match occurs in a player’s initial four cards, the match

wager will only be paid once, using the highest payoff that occurs within those cards; and

(b)   The payout odds for the optional match wager, if they are not imprinted on the layout. 

(4)   Each blackjack switch table shall have a drop box and a tip box attached to it on the same

side of the gaming table as, but on opposite sides of, the dealer.

(5)   Each blackjack switch table shall have a discard rack securely attached to the top of the

dealer’s side of the table.  The height of each discard rack shall equal the height of the cards,

stacked one on top of the other, contained in the total number of decks that are to be used in the

dealing shoe at that table; provided however, that a taller discard rack may be used if such rack

has a distinct and clearly visible mark on its side to show the exact height for a stack of cards

equal to the total number of cards contained in the number of decks to be used in the dealing

shoe at that table. 

(6)   A blackjack switch table may have attached to it a card reader device which permits the

dealer to read his or her hole card in order to determine if the dealer has a blackjack.  If a

blackjack switch table has an approved card reader device attached to it, such device shall be

inspected at the beginning of each gaming day, to insure that there has been no tampering with

the device and that it is in proper working order.

146.17:   Craps and Mini-craps Tables; Physical Characteristics

(1)   Craps and mini-craps shall be played on an oblong table with rounded corners and high

walled sides having player positions for no more than eight players on each side.  A craps table

shall not be larger than 14 feet in length.  A mini-craps table shall be no longer than 9½ feet in

length. 

(2)   A true-to-scale rendering and a color photograph of the layout(s) shall be submitted to the

Bureau prior to utilizing the layout design.  The layout for a craps or mini-craps table shall

contain, at a minimum:

(a)   The name or trade name of the gaming licensee offering the game; 

(b)   Specific areas designated for the placement of wagers described in the authorized Rules

of the Game of Craps and Mini Craps; and

(c)   The words “No call bets”.

(3)   Each craps and mini-craps table shall have a drop box and tip box attached to it on the same

side of the gaming table as, but on opposite sides of, the dealer.

(4)   In addition to the requirements of 205 CMR 146.17(2), if the fire bet in the game of craps

is offered by a gaming licensee, the craps table shall include, at a minimum: 

(a)   No more than 16 designated areas for the placement of fire bets, which areas shall be

located around the perimeter of the layout, correspond to player positions at the table, and

be sequentially numbered in a clockwise direction, with the area numbered “1" being located

immediately to the left of the game personnel;
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146.17:   continued

(b)   A designated area of the layout for the relocation and identification of all fire bets placed

by players prior to the come out roll of a shooter, which area shall be located in front of the

boxperson and contain numbered areas which correspond to the location of the numbered

areas described in 205 CMR 146.17(4)(a); and

(c)   The following information on the inside wall of the table, which information shall be

visible to all player positions:

1.   The payout odds for four, five and six different (unique) points made;

2.   That fire bets shall only be accepted prior to a shooter’s initial come out roll; and

3.   The wager limitations applicable to the fire bet.

146.18:   Baccarat, Midi-baccarat, Mini-baccarat, and Baccarat-chemin de Fer Tables; Physical Characteristics

(1)   Baccarat shall be played on a table having numbered player positions for no more than 14

players.

(2)   Baccarat-chemin de fer shall be played on a table having numbered player positions for no

more than 14 players.

(3)   Mini-baccarat shall be played at a table having player positions for no more than nine

players on one side of the table and a place for the dealer on the opposite side; provided however,

that unless the cards are changed after each shoe, a mini-baccarat table using the dealing

procedure in the authorized Rules of the Game of Minibaccarat shall have player positions for

no more than six players.  The dimensions of a mini-baccarat table shall be submitted to the

Bureau. 

(4)   A true-to-scale rendering and a color photograph of the layout(s) shall be submitted to the

Bureau prior to utilizing the layout design. The layout for a baccarat, midi-baccarat,

mini-baccarat, or baccarat-chemin de fer table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee offering the game;

(b)   For baccarat, midi-baccarat and mini-baccarat layouts, specific areas designated for the

placement of wagers on the “Banker’s Hand”, “Players Hand”, and “Tie Hand”;

(c)   For baccarat-chemin de fer layouts, specific areas for the placement of the wagers

authorized by the authorized Rules of the Game of Baccarat - Chemin de Fer;

(d)   For baccarat, midi-baccarat and mini-baccarat layouts, the phrase “Tie Bets pay 8 to 1”;

(e)   Numbered areas that correspond to the seat numbers for the purpose of marking

vigorish; provided, however, that the numbered areas are not required if:

1.  For baccarat, the gaming licensee offers a no vigorish variation of the game in

accordance with the authorized Rules of the Game of Baccarat;

2.   For mini-baccarat, the gaming licensee only charges vigorish in accordance with the

provisions of the authorized Rules of the Game of Mini-baccarat or offers a no vigorish

variation of the game in accordance with the provisions of the authorized Rules of the

Game of Mini-baccarat;

(f)   An area designated for the placement of cards for the “Player’s” and “Banker’s” hands;

(g)   If a gaming licensee offers the optional total card wagers in the games of baccarat,

midi-baccarat and mini-baccarat;

1.   Three specific areas at each player position designated for the placement of total card

wagers on a total of four cards, five cards and six cards, and identified with the numerals

“4”, “5”, and “6”, respectively, which areas shall be located between the areas designated

for the placement of wagers on a “Tie Hand” and the “Banker’s Hand”; and

2.   An inscription on the layout indicating the payout odds for all total card wagers;

(h)   If a gaming licensee offers the optional bonus wager authorized by the authorized Rules

of the Game of Baccarat or Mini-baccarat:

1.   Two separate areas at each player position designated for the placement of the

optional bonus wager which shall be located, from the player’s perspective, immediately

to the right of the areas designated for the placement of wagers on the “Banker’s Hand”

and “Player’s Hand”; and

2.   An inscription identifying the payout odds for the optional bonus wager unless the

gaming licensee chooses to comply with 205 CMR 146.18(7) through (9); and

(i)   If a gaming licensee offers the no vigorish variation of baccarat, midi-baccarat or

mini-baccarat pursuant to the authorized Rules of the Game of Baccarat, Baccarat, Midi-

baccarat, or Mini-baccarat, respectively:
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146.18:   continued

1.   An area at each player position designated for placement of the “dragon 7" wager and
inscribed with “dragon 7,” which area shall be located on the right side of the area
designated for the placement of a “Tie Hand” wager when viewed by the player; and
2.   An inscription identifying the payout odds for the dragon 7 wager unless the gaming
licensee chooses to comply with 205 CMR 146.18(8).

(5)   If marker buttons are used for the purpose of marking vigorish, these marker buttons shall
be placed in the table inventory float container or in a separate rack designed for the purpose of
storing marker buttons and such rack shall be placed in front of the table inventory float
container during gaming activity.

(6)   Each baccarat and mini-baccarat table shall have a drop box and a tip box attached to it on
the same side of the gaming table as, but on opposite sides of, the dealer.

(7)   If the payout odds are not inscribed on the layout as provided by 205 CMR 146.18(4)(h)2.,
a sign shall be posted at each baccarat, midi-baccarat and mini-baccarat table offering the
optional bonus wager authorized by the authorized Rules of the Game of Baccarat or Mini-
baccarat listing the payout odds for the optional bonus wager.

(8)   If the payout odds are not inscribed on the layout as provided by 205 CMR 146.18(4)(h)2.,
a sign shall be posted at each baccarat, midi-baccarat and mini-baccarat table offering the dragon
7 wager authorized by the authorized Rules of the Game of Baccarat, Baccarat, Midi-baccarat,
or Mini-baccarat, respectively, indicating the payout odds for the dragon 7 wager.

(9)   If the payout odds are not inscribed on the layout as provided by 205 CMR 146.18(4)(h)2.,
a sign shall be posted at each baccarat, midi-baccarat and mini-baccarat table offering the panda
8 wager authorized by the authorized Rules of the Game of Baccarat, Baccarat, Midi-baccarat,
or Mini-baccarat, respectively, indicating the payout odds for the panda 8 wager.

146.19:   Big Six Wheel and Layout; Physical Characteristics

(1)   Gaming at Big Six shall be conducted at a wheel circular in shape and no less than five feet
in diameter.  The rim of the wheel shall be divided into 54 equally spaced sections with 23
sections containing a $1.00 bill, 15 sections containing a $2.00 bill, eight sections containing a
$5.00 bill, four sections containing a $10.00 bill, two sections containing a $20.00 bill, one
section containing a picture of a flag or the name or logo of the gaming licensee, and one section
containing a picture of a joker, each of which sections shall be covered with transparent
protective cover.

(2)   The sections required by 205 CMR 146.19(1) shall be arranged clockwise around the rim
of the wheel in the following order: joker, $1, $2, $1, $5, $2, $1, $10, $1, $5, $1, $2, $1, $20, $1,
$2, $1, $5, $2, $1, $10, $1, $2, $5, $1, $2, $1, flag, $2, $5, $2, $1, $2, $1, $10, $1, $5, $1, $2,
$1, $20, $1, $2, $1, $5, $2, $1, $10, $1, $2, $5, $1, $2, and $1.

(3)   Each section of the Big Six Wheel shall also display the payout odds for the wager
contained therein, pursuant to the authorized Rules of the Game of Big Six Wheel.

(4)   Each Big Six Wheel table shall have a drop box and a tip box attached to it on the same side
of the table as, but on opposite sides of, the dealer.

(5)   A true-to-scale rendering and a color photograph of the layout(s) shall be submitted to the
Bureau prior to utilizing the layout design.  The layout for a Big Six Wheel table shall have
imprinted thereon, at a minimum:

(a)   The name or trade name of the gaming licensee offering the game;
(b)   Spaces which shall be used by patrons to place their wagers, and which shall contain:

1.   Depictions of a $1.00 bill, $2.00 bill, $5.00 bill, $10.00 bill, and $20.00 bill, or
numbers representing those monetary denominations;
2.   A flag or the name or logo of the gaming licensee, as it appears on the Big Six
Wheel; and
3.   A joker; and

(c)   The payout odds for each of the permitted wagers.
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146.20:   Sic Bo Table; Sic Bo Shaker; Physical Characteristics

(1)   Each sic bo table shall have a drop box and tip box attached to it on the same side of the

gaming table as, but on opposite sides of, the dealer.

(2)   Each sic bo table shall have an electrical device which, when the numeric value of each die

has been entered, shall cause the winning combinations to be illuminated.  The sic bo table shall

have an area, which depicts all permissible wagers pursuant to the authorized Rules of the Game

of Sic Bo.  Each combination shall have the capability to be illuminated, if it is a winning

combination, after the numeric value of each die has been entered into the electrical device by

the dealer.

(3)   A true-to-scale rendering and a color photograph of the layout(s) shall be submitted to the

Bureau prior to utilizing the layout design.  The layout for a sic bo table shall contain, at a

minimum: 

(a)   The name or trade name of the gaming licensee; and 

(b)   Specific areas designated for the placement of the wagers authorized by the authorized

Rules of the Game of Sic Bo; and 

(c)   The payout odds currently being offered in accordance with the authorized Rules of the

Game of Sic Bo.

(4)   Sic bo shall be played with a sealed container, to be known as a “sic bo shaker,” which shall

be used to shake the dice in order to arrive at the winning combinations.

(a)   A manual sic bo shaker shall be designed and constructed to contain any feature the

Bureau may require to maintain the integrity of the game and shall, at a minimum, adhere to

the following specifications: 

1.   The sic bo shaker shall have a compartment to secure the three dice required by the

authorized Rules of the Game of Sic Bo and a separate cover which conceals the dice

while the dealer is shaking the sic bo shaker.  The compartment to secure the three dice

shall be transparent and the cover which conceals the dice shall be opaque;

2.   The sic bo shaker shall have the capability of being sealed or locked in order to

ensure the integrity of the dice contained therein;

3.   The sic bo shaker shall have the name or trade name of the gaming licensee or

identifying logo imprinted or impressed thereon; and

4.   The sic bo shaker shall be secured to the sic bo table when the table is open for

gaming activity.

(b)   An automated sic bo shaker may be used in the game of sic bo, provided that:

1.   The shaker meets the requirements of 205 CMR 146.20(4)(a), except that a separate

opaque cover shall not be used; and

2.   The shaker, its location on the sic bo table and the procedures for shaking the dice are

submitted to the Bureau.

146.21:   Pai Gow Poker Table; Pai Gow Poker Shaker; Physical Characteristics; Computerized Random

               Number Generator 

(1)   Pai gow poker shall be played at a table having player positions for no more than six players

on one side of the table and a place for the dealer on the opposite side.

(2)   A true-to-scale rendering and a color photograph of the layout(s) shall be submitted to the

Bureau prior to utilizing the layout design. The layout for a pai gow poker table shall contain,

at a minimum:

(a)   Six separate designated betting areas for the players at the table with each area being

numbered one through six;

(b)   Two separate areas located below each betting area which shall be designated for the

placement of the high and second highest or low hands of that player;

(c)   If a gaming licensee offers the optional bonus wager and/or insurance wager authorized

by the authorized Rules of the Game of Pai Gow Poker:

1.   A separate area for each player, located to the right of the numbered betting areas,

designated for the placement of a bonus wager by each player; 

2.   A separate area for each player, located to the left of the numbered betting areas,

designated for the placement of an insurance wager by each player;
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146.21:   continued

3.   Notice of signage for payout odds for the bonus wager and insurance wager and

payout amounts for the “envy bonus” as defined at the authorized Rules of the Game of

Pai Gow Poker; and

4.   The inscription indicating the payout limit per round of play for the bonus wager and

the insurance wager established by the gaming licensee pursuant to the authorized Rules

of the Game of Pai Gow Poker or a generic inscription indicating the wagers are subject

to the posted payout limit;

(d)   If the gaming licensee offers the additional wager authorized by the authorized Rules

of the Game of Pai Gow Poker, a separate area for each player, designated for the placement

of that additional wager by each player, as well as the payout odds for the additional wager;

(e)   Two separate areas designated for the placement of the high and second highest or low

hands of the dealer;

(f)   The name or trade name of the gaming licensee offering the game;

(g)   If the gaming licensee offers the optional bonus wagers authorized by the authorized

Rules of the Game of Pai Gow Poker, separate areas for each player, designated for the

placement of the three-card bonus wager and seven-card bonus wager; and

(h)   If the gaming licensee offers the imperial pai gow bonus wager authorized by the

authorized Rules of the Game of Pai Gow Poker:

1.   A separate area for each player, located to the right of the area for the placement of

a player’s pai gow wager, designated for the placement of the imperial pai gow bonus

wager; and

2.   An inscription or notice of signage, as approved by the Bureau, for payout odds for

both the “player hand bonus” and “banker hand bonus” as defined in the authorized Rules

of the Game of Pai Gow Poker.

(3)   If a gaming licensee offers the optional bonus wager and/or the insurance wager authorized

by the authorized Rules of the Game of Pai Gow Poker, a sign shall be posted at each pai gow

poker table offering any of these wagers that explains the following:

(a)   For the optional bonus wager and the insurance wager authorized by the authorized

Rules of the Game of Pai Gow Poker, the details of the payout limit established pursuant to

the authorized Rules of the Game of Pai Gow Poker and, if a generic inscription is used

pursuant to 205 CMR 146.21, established payout limit; or

(b)   For the optional wagers authorized by the authorized Rules of the Game of Pai Gow

Poker, the payout odds for each bonus wager.

(4)   Each pai gow poker table shall have a drop box and tip box attached to it on the same side

of the gaming table as, but on opposite sides of, the dealer.

(5)   Pursuant to the authorized Rules of the Game of Pai Gow Poker, pai gow poker may be

played with a container, to be known as a “pai gow shaker,” which shall be used to shake three

dice before each hand of pai gow poker is dealt in order to determine the starting position for the

dealing or delivery of the cards. The pai gow shaker shall be designed and constructed to contain

any feature the Bureau may require to maintain the integrity of the game and shall, at a minimum,

adhere to the following specifications:

(a)   The pai gow poker shaker shall be capable of housing three dice and shall be designed

so as to prevent the dice from being seen while the dealer is shaking it; and

(b)   The pai gow poker shaker shall have the name or identifying logo of the gaming licensee

imprinted or impressed thereon.

(6)   As an alternative to using the shaker and dice described in 205 CMR 146.21(5) a gaming

licensee may, unless the gaming licensee offers the optional bonus wagers authorized by the

authorized Rules of the Game of Pai Gow Poker, determine the starting position for the dealing

or delivery of the cards in pai gow poker by utilizing a computerized random number generator

that automatically selects and displays a number from one through seven inclusive.  Any

computerized random number generator proposed for use by a gaming licensee shall be approved

by the Bureau.
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146.21:   continued

(7)   If a gaming licensee offers a progressive payout wager pursuant to 205 CMR

138.62:  Payment of Table Game Progressive Payout Wagers; Supplemental Wagers not Paid

from the Table Inventory:  (Reserved), the pai gow poker table shall include the following

features:

(a)   A separate acceptor device mounted for the placement of the progressive wager, which

acceptor device shall have a light that illuminates upon the insertion and acceptance of a

gaming chip;

(b)   A sign describing each winning progressive payout wager and the payout to be awarded

therefore;

(c)   A table controller panel located in an area of the table as approved by the Bureau and

which shall be equipped with a “lock-out” button that, once activated by the dealer as set

forth in 205 CMR 138.62:  Payment of Table Game Progressive Payout Wagers;

Supplemental Wagers not Paid from the Table Inventory:  (Reserved), shall prevent any

player from depositing a gaming chip in the acceptor device; and

(d)   A mechanical, electrical or electronic table inventory return device which shall permit

all gaming chips deposited into the acceptor device referenced in 205 CMR 146.13(7)(a) to

be collected and immediately returned to a designated area within the table inventory

container prior to the dealing of a hand. The table inventory return device shall be designed

and constructed to contain any feature the may require to maintain the security and integrity

of the game. The procedures for the operation of all functions of the table inventory return

device shall be submitted to the Bureau.

(8)   If a gaming licensee offers the dragon’s eye variation of pai gow poker pursuant to the

authorized Rules of the Game of Pai Gow Poker, in addition to the requirements set forth in

205 CMR 146.21, the layout shall include six separate betting areas at each player position for

the placement of the following six optional wagers:

(a)   An even wager;

(b)   An odd wager;

(c)   A match wager;

(d)   A double wager;

(e)   A triple wager; and

(f)   A dice bonus wager.

(9)   If a gaming licensee offers the “dealer queen’s dragon” wager, “dynasty bonus” wager,

“protection” wager, and the “red/black” wager authorized by the authorized Rules of the Game

of Pai Gow Poker then the following shall apply:

(a)   A separate area for each player, located above the numbered betting areas, designated

“queen’s dragon” for the placement of the “dealer queen’s dragon” wager.

(b)   A separate area for each player, located to the right of the numbered betting areas,

designated “dynasty bonus” for the placement of the “dynasty bonus” wager.

(c)   A separate area for each player, located to the left of the numbered betting areas,

designated “P” for the placement of the “protection” wager.

(d)   Two separate areas for each player, one located to the right of the “queen’s dragon”

betting area and colored red and the other located to the left of the “queen’s dragon” betting

area and colored black, for the placement of the “red/black” wager.

(e)   Notice of signage, as approved by the Bureau, providing the payout odds for the “dealer

queen’s dragon” wager, “dynasty bonus” wager, “protection” wager, “red/black” wager, and

payout amounts for the “envy bonus” as defined in the authorized Rules of the Game of Pai

Gow Poker.

(f)   Inscriptions indicating the aggregate payout limit per round of play for the “dealer

queen’s dragon” wager, the “dynasty bonus” wager, the “protection” wager, and the

“red/black” wager established by the gaming licensee pursuant to the authorized Rules of the

Game of Pai Gow Poker a generic inscription indicating the wagers are subject to the posted

payout limit.

146.22:   Pai Gow Table; Pai Gow Shaker; Physical Characteristics

(1)   Pai gow shall be played at a table having player positions for no more than six players on

one side of the table and a place for the dealer on the opposite side.

3/22/19   (Effective 12/17/18) 205 CMR - 520.17

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



205 CMR:   MASSACHUSETTS GAMING COMMISSION

146.22:   continued

(2)   A true-to-scale rendering and a color photograph of the layout(s) shall be submitted to the

Bureau prior to utilizing the layout design. The layout for a pai gow table shall contain, at a

minimum:

(a)   Six separate designated betting areas for the players at the table with each area being

numbered one through six;

(b)   A separate area, located to the left of the dealer, for the placement of four tiles which

shall be referred to as the “dead hand”; and

(c)   The name or trade name of the gaming licensee offering the game.

(3)   Each pai gow table shall have a drop box and tip box attached to it on the same side of the

gaming table as, but on opposite sides of, the dealer.

(4)   Pai gow shall be played with a container, to be known as a “pai gow shaker,” which shall

be used to shake three dice before each hand of pai gow is dealt in order to determine the starting

position for the dealing of the pai gow tiles.  The pai gow shaker shall be designed and

constructed to contain any feature the Bureau may require to maintain the integrity of the game

and shall, at a minimum, adhere to the following specifications:

(a)   The pai gow shaker shall be capable of housing three dice and shall be designed so as

to prevent the dice from being seen while the dealer is shaking it; and

(b)   he pai gow shaker shall have the name or identifying logo of the gaming licensee

imprinted or impressed thereon.

(5)   If a gaming licensee offers the dragon’s eye variation of pai gow pursuant to the authorized

Rules of the Game of Pai Gow, in addition to the requirements set forth in 205 CMR 146.22 the

layout shall include:

(a)   Five separate betting areas at each player position for the placement of the following five

optional wagers:

1.   An even wager;

2.   An odd wager;

3.   A match wager;

4.   A double wager; and

5.   A triple wager.

(b)   A separate location to the left of dealer’s table inventory container with six areas for the

dealer’s placement of player dice bonus wagers, which areas are designated with the numeric

player position at the table.

146.23:   Chase the Flush Table; Physical Characteristics

(1)   Chase the Flush shall be played on a table having positions for six players on one side of

the table and a place for the dealer on the opposite side.  A true-to-scale rendering and a color

photograph of the layout(s) shall be submitted to the Bureau for approval prior to utilizing the

layout design.

(2)   The layout for a Chase the Flush table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   Four separate designated betting areas at each player position for the placement of ante,

x-tra bonus, all in and same suit wagers, configured with the same suit area closest to the

dealer, the all in wager area farthest from the dealer, the ante wager area arrayed between the

same suit wager area and the all in wager area, and the x-tra bonus wager area to the right of

and separated from the ante wager area by an "+" symbol;

(c)   A separate designated area for the placement of the four community cards, which area

shall be located in the center of the table between the table inventory container and the player

betting areas;

(d)   A separate designated area for the placement of the dealer's three cards, which area shall

be located between the table inventory container and the designated area for the community

cards described in 205 CMR 146.23(2)(c);

(e)   An inscription indicating that an ante wager shall push if the dealer has less than a

3-card nine high flush; and
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146.23:   continued

(f)   Unless the gaming licensee complies with 205 CMR 146.23(3) an inscription at each

player position describing the following:

1.   The payout odds for same suit and x-tra bonus wagers;

2.   That an x-tra wager shall not be paid unless the player's hand beats the dealer with

four or more cards of the same suit. If the player wins with less than a four card flush

then the x-tra Bonus bet pushes; and

3.   The rules governing the required amount of an all in wager as a multiple of the

player's ante wager (three times the ante if made prior to the first two cards cards being

exposed; two times the ante if made after the first two cards are dealt but prior to the final

two community cards being dealt; or equal to the ante if made after all community cards

are dealt but prior to the dealer's cards being revealed).

(3)   If the information required by 205 CMR 146.23(2)(f) is not inscribed on the layout, a sign

shall be posted at each Chase the Flush table that sets forth such information.

(4)   Each Chase the Flush table shall have a drop box and a tip box attached to it on the same

side of the table as, but on opposite sides of, the dealer. 

146.24:   Poker Table; Physical Characteristics

(1)   Poker shall be played on a table which is oval in shape and has player positions for no more

than 11 players and a dealer.  Each poker table shall be designed and constructed to contain any

feature the Bureau may require to maintain the integrity of the game.  A true-to-scale rendering

and a color photograph of the layout(s) shall be submitted to the Bureau prior to utilizing the

layout design.

(2)   The layout for a poker table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee offering the game; and 

(b)   A designated holding area located to the right of the dealer for the collection of the rake

prior to final placement of the rake in the table inventory container.

(3)   Each poker table shall have a designated area for the placement of at least one deck of cards. 

This area may be part of the table inventory container.

(4)   Each poker table shall have a drop box and a tip box attached to it on the same side of the

gaming table as, but on opposite sides of, the dealer, in locations approved by the Bureau.

(5)   If a gaming licensee offers a bad beat payout at a designated poker table, a transparent

locked box or container shall be attached to the table on the same side as the drop box and shall

be used to hold the pot contributions that fund the bad beat payout.
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146.25:   Double Down Stud Table; Physical Characteristics

(1)   Double down stud shall be played on a table having player positions for no more than seven

players on one side of the table and a place for the dealer on the opposite side.  A true-to-scale

rendering and a color photograph of the layout(s) shall be submitted to the Bureau prior to

utilizing the layout design.

(2)   The layout for a double down stud table contain, at a minimum:

(a)   The name or trade name of the gaming licensee offering the game;

(b)   Seven separate designated betting areas for the placement of wagers by the players; 

(c)   A separate designated area located below each betting area for the placement of double

down wagers; and 

(d)   A separate designated area located directly in front of the table inventory container for

the placement of the dealer’s common cards.

(3)   The following inscription shall be conspicuously printed on each double down stud layout:

“Payout Limit of $100,000 Per Hand”.  A gaming licensee shall post a sign at each double down

stud table explaining the details and the ramifications of this payout limit.

(4)   Each double down stud table shall have a drop box and a tip box attached to it on the same

side of the table as, but on opposite sides of the dealer.

146.26:   Caribbean Stud Poker Table; Physical Characteristics

(1)   Caribbean stud poker shall be played on a table having player positions for no more than

seven players on one side of the table and a place for the dealer on the opposite side.  A

true-to-scale rendering and a color photograph of the layout(s) shall be submitted to the Bureau

prior to utilizing the layout design.

(2)   The layout for a Caribbean stud poker table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   A separate designated betting area at each player position for the placement of “ante”

wagers;

(c)   A separate designated betting area located immediately behind each ante betting area for

the placement of “bet” wagers; and

(d)   The inscriptions “Payout Limit of $5,000 per Hand on Bet Wagers” and “Bet Wager

Void Unless Dealer has Ace/King or Better”.

(3)   A sign shall be posted at each Caribbean stud poker table that explains the details of the

$5,000 payout limit permitted by the authorized Rules of the Game of Caribbean Stud Poker.

(4)   Each Caribbean stud poker table shall have a drop box and a tip box attached to it on the

same side of the table as, but on opposite sides of the dealer.

(5)   Each Caribbean stud poker table shall also have an approved table game progressive payout

wager system for the placement of progressive wagers.  A table game progressive payout wager

system shall include, without limitation:

(a)   A wagering device at each player position that acknowledges or accepts the placement

of the progressive wager;

(b)   A control device that controls or monitors the placement of progressive wagers at the

gaming table, including a mechanism, such as a “lock-out” button, that prevents the

recognition of any progressive wager that a player attempts to place after the dealer has

announced “No more bets”;

(c)   One or more devices that meet the requirements of 205 CMR for progressive wagers and

payouts at table games;

(d)   Any other equipment or device that contributes to the efficient operation or integrity of

the game; and

(e)   Written procedures for the operation and use of the system and its components.

3/22/19   (Effective 12/7/18) 205 CMR - 520.19

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



205 CMR:   MASSACHUSETTS GAMING COMMISSION

146.27:   Let It Ride Poker Table; Physical Characteristics

(1)   Let it ride poker shall be played on a table having player positions for no more than seven

players on one side of the table and a place for the dealer on the opposite side.  A true-to-scale

rendering and a color photograph of the layout(s) shall be submitted to the Bureau prior to

utilizing the layout design.

(2)   The layout for a let it ride poker table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   Three separate designated betting areas at each player position for the placement of

wagers in accordance with the authorized Rules of the Game of Let it Ride Poker;

(c)   A separate designated area at each player position for the placement of the cards of each

player;

(d)   A separate designated area located directly in front of the table inventory container for

the placement of the community cards;

(e)   The payout odds for all authorized wagers, including the let it ride bonus wager

authorized by the authorized Rules of the Game of Let it Ride Poker and the three-card bonus

wager authorized by the authorized Rules of the Game of Let it Ride Poker, if the gaming

licensee offers either optional wager;

(f)   The inscription indicating the payout limit per hand established by the gaming licensee

pursuant to the authorized Rules of the Game of Let it Ride Poker or a generic inscription

indicating the game is subject to the posted payout limit; and

(g)   If a gaming licensee offers the optional three-card bonus wager authorized by the

authorized Rules of the Game of Let it Ride Poker, a separate designated area at each player

position for the placement of the three-card bonus wager.

(3)   A sign shall be posted at each let it ride poker table that explains the details of the payout

limit established pursuant to the authorized Rules of the Game of Let it Ride Poker and if a

generic inscription is used pursuant to 205 CMR 146.27(2)(f), the sign shall also contain the

established payout limit.

(4)   Each let it ride poker table shall have a drop box and a tip box attached to it on the same

side of the table as, but on opposite sides of the dealer.

(5)   If a gaming licensee offers the let it ride bonus wager authorized by the authorized Rules

of the Game of Let it Ride Poker, the let it ride poker table shall also include the following

equipment or devices, which shall be submitted to and approved by the Bureau, together with

the procedures for their operation and use: 

(a)   A wagering device at each player position that acknowledges or accepts the placement

of the let it ride bonus wager; 

(b)   A control device that controls or monitors the placement of let it ride bonus wagers at

the gaming table, including a mechanism that prevents the recognition of any let it ride bonus

wager that a player attempts to place after the dealer has announced “No more bets”; and

(c)   Any other equipment or device that contributes to the efficient operation or integrity of

the game.

146.29:   Fast Action Hold’em Table; Physical Characteristics

(1)   Fast action hold 'em shall be played at a table having player positions for no more than nine

players on one side of the table and a place for the dealer on the opposite side.  A true-to-scale

rendering and a color photograph of the layout(s) shall be submitted to the Bureau prior to

utilizing the layout design.

(2)   The layout for the fast action Hold’em table (the layout) shall include, at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   A separate designated betting area at each player position;

(c)   A separate area located immediately to the right of each betting area designated for the

placement of cards to be discarded by a player pursuant to the authorized Rules of the Game

of Fast Action Hold’em; 

(d)   Five separate areas aligned in a row in the center of the layout for placement of the five

community cards; and
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146.29:   continued

(e)   An inscription indicating that a “natural” pays five to one.

(3)   Each fast action Hold’em table shall have a drop box and a tip box attached to it on the same

side of the gaming table as, but on opposites sides of, the dealer.

146.30:   Casino War Table; Physical Characteristics

(1)   Casino war shall be played at a table having player positions for no more than seven players

on one side of the table and a place for the dealer on the opposite side.  A true-to-scale rendering

and a color photograph of the layout(s) shall be submitted to the Bureau prior to utilizing the

layout design.

(2)   The layout for a Casino war table shall include, at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   A separate designated betting area at each player position for the placement of initial and

war wagers;

(c)   A separate designated betting area for the placement of tie wagers; and

(d)   The payout odds for a tie wager and war wager.

(3)   Each Casino war table shall have a drop box and a tip box attached to it on the same side

of the gaming table as, but on opposites sides of, the dealer.

146.31:   Colorado Hold’em Poker Table; Physical Characteristics

(1)   Colorado Hold’em poker shall be played at a table having player positions for no more than

seven players on one side of the table and a place for the dealer on the opposite side.  A

true-to-scale rendering and a color photograph of the layout(s) shall be submitted to the Bureau

prior to utilizing the layout design.

(2)   The layout for the Colorado Hold’em poker table (the layout) shall include, at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   A separate designated betting area at each player position for ante and bet wagers, and

if a gaming licensee offers a bonus wager pursuant to the authorized Rules of the Game of

Colorado Hold’em Poker, a separate designated betting area for the bonus wager;

(c)   A separate area located immediately to the left of each betting area designated for the

placement of the card to be discarded by a player pursuant to the authorized Rules of the

Game of Colorado Hold’em Poker or; 

(d)   Three separate areas aligned in a row in the center of the layout for placement of the

three community cards; and

(e)   The payout odds for all winning authorized wagers, including an “immediate winner”

as defined at the authorized Rules of the Game of Colorado Hold’em Poker.

(3)   Each Colorado Hold’em poker table shall have a drop box and a tip box attached to it on

the same side of the gaming table as, but on opposites sides of, the dealer.

146.32:   Boston 5 Stud Poker Table; Physical Characteristics

(1)   Boston 5 stud poker shall be played on a table having player positions for no more than six

players on one side of the table and a place for the dealer on the opposite side.  A true-to-scale

rendering and a color photograph of the layout(s) shall be submitted to the Bureau prior to

utilizing the layout design.

(2)   The layout for a Boston 5 stud poker table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   A separate designated betting area at each player position for the placement of ante

wagers;

(c)   A separate designated area shall be located immediately to the right of each ante betting

area for the placement of first wagers;

(d)   A separate designated area shall be located immediately to the right of each first wager

betting area for the placement of second wagers;
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146.32:   continued

(e)   A separate designated area shall be located immediately above each ante betting area for

the placement of optional bonus wagers; and

(f)   Notice of signage for payout odds for all authorized wagers.

(3)   A sign shall be posted at each Boston 5 stud poker table that lists the payout odds for all

authorized wagers.

(4)   Each Boston 5 stud poker table shall have a drop box and a tip box attached to it on the

same side of the table as, but on opposite sides of the dealer. 

146.33:   Double Cross Poker Table; Physical Characteristics

(1)   Double cross poker shall be played on a table having player positions for no more than

seven players on one side of the table and a place for the dealer on the opposite side.  A

true-to-scale rendering and a color photograph of the layout(s) shall be submitted to the Bureau

prior to utilizing the layout design.

(2)   The layout for a double cross poker table shall contain at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   A separate designated betting area at each player position for the placement of the ante

wager;

(c)   Four separate designated betting areas at each player position for the placement of raise

wagers, with one raise wager area located to the left of the ante betting area, one raise wager

area located to the right of the ante betting area, one raise wager area located above the ante

betting area and one raise wager area located below the ante betting area, so that the ante

betting area and the four raise wager areas, when viewed from above, form the shape of a

cross;

(d)   A separate designated area at each player position for the placement of a three-card

wager, located to the right of the designated areas for the placement of ante and raise wagers;

(e)   A separate designated area, located between the table inventory container and the player

betting areas on the right hand side of the dealer, for the placement of the five community

cards in the same type of cross formation created by the five wager areas described in

205 CMR 146.33(2)(b) and (c);

(f)   A separate designated area, located between the table inventory container and the player

betting areas on the left hand side of the dealer, for the placement of the dealer’s two cards;

and

(g)   An inscription identifying the payout odds for all authorized wagers or a sign identifying

the payout odds for all authorized wagers posted at each double cross poker table.

(4)   Each double cross poker table shall have a drop box and a tip box attached to it on the same

side of the table as, but on opposite sides of the dealer.

146.34:   Double Attack Blackjack Table; Physical Characteristics

(1)   Double attack blackjack shall be played on a table having player positions for no more than

seven players on one side of the table and a place for the dealer on the opposite side.  A

true-to-scale rendering and a color photograph of the layout(s) shall be submitted to the Bureau

prior to utilizing the layout design.

(2)   The layout for a double attack blackjack table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee; and

(b)   Separate designated betting areas at each player position for the placement of the initial

wager, the double attack wager, and the optional bonus wager.

(3)   The following inscriptions shall appear on the double attack blackjack layout:

(a)   Blackjack pays 1 to 1;

(b)   Dealer must draw to 16, and stand on all 17s; and

(c)   Insurance pays 5 to 2.
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146.34:   continued

(4)   Payout odds for the optional bonus wager authorized by the authorized Rules of the Game

of Double Attack Blackjack shall be inscribed on the layout or posted on a sign at each double

attack blackjack table.

(5)   Each double attack blackjack table shall have a drop box and a tip box attached to it on the

same side of the table as, but on opposite sides of the dealer.

146.35:   Four-card Poker Table; Physical Characteristics

(1)   Four-card poker shall be played on a table having player positions for no more than seven

players on one side of the table and a place for the dealer on the opposite side.  A true-to-scale

rendering and a color photograph of the layout(s) shall be submitted to the Bureau prior to

utilizing the layout design.

(2)   The layout for a four-card poker table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   Separate designated betting areas at each player position for the placement of the ante

wager and the play wager;

(c)   Separate designated betting areas at each player position for the placement of the aces

up wager; and

(d)   An inscription identifying the payout odds for all authorized wagers or a sign identifying

the payout odds for all authorized wagers posted at each four-card poker table.

(4)   Each four-card poker table shall have a drop box and a tip box attached to it on the same

side of the table as, but on opposite sides of the dealer.

146.36:   Texas Hold’em Bonus Poker Table; Physical Characteristics

(1)   Texas Hold’em bonus poker shall be played on a table having player positions for no more

than six players on one side of the table and a place for the dealer on the opposite side.  A

true-to-scale rendering and a color photograph of the layout(s) shall be submitted to the Bureau

prior to utilizing the layout design.

(2)   The layout for a Texas Hold’em bonus poker table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   A separate designated betting area at each player position for the placement of ante

wagers;

(c)   Three separate designated areas at each player position for the placement of flop, turn

and river wagers, which areas shall be located immediately above the ante betting area as

viewed by a player;

(d)   A separate designated area at each player position for the placement of an optional

bonus wager, which area shall be located immediately above and to the right of the flop

wager betting area as viewed by a player;

(e)   A separate designated area for the placement of the five community cards, which area

shall be located in the center of the table between the table inventory container and the player

betting areas;

(f)   A separate designated area for the placement of the dealer’s two cards, which area shall

be located between the table inventory container and the designated area for the community

cards described in 205 CMR 146.36(2)(e); and

(g)   An inscription indicating that an ante wager shall receive a payout if a winning hand has

a qualifying rank, as elected by the gaming licensee, of straight or higher or flush or higher.

(3)    A sign that lists the payout odds for all authorized wagers shall be posted at each Texas

Hold’em bonus poker table.

(4)   Each Texas Hold’em bonus poker table shall have a drop box and a tip box attached to it

on the same side of the table as, but on opposite sides of the dealer.
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146.37:   Flop Poker Table; Physical Characteristics

(1)   Flop poker shall be played on a table having player positions for no more than nine players

on one side of the table and a place for the dealer on the opposite side.  A true-to-scale rendering

and a color photograph of the layout(s) shall be submitted to the Bureau prior to utilizing the

layout design.

(2)   The layout for a flop poker table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   Three separate designated betting areas at each player position for the placement of ante,

pot and flop wagers, with the pot wager area closer to the dealer than the ante and flop wager

areas;

(c)   An arc extending across all player positions with the areas designated for players’ pot

wagers on the side of the arc closer to the dealer and with the areas designated for players’

ante and flop wagers on the side of the arc farther from the dealer;

(d)   A designated area at each player position for the placement of player cards located

between the designated areas for the placement of the ante wager and the flop wager;

(e)   A designated area at the center of the gaming table for the placement of the three

community cards;

(f)   A designated area at the center of the gaming table for the placement of collected pot

wagers, which area shall be located farther from the dealer than the designated area described

in 205 CMR 146.37(2)(b); and

(g)   Unless the gaming licensee complies with 205 CMR 146.37(3), an inscription listing

the payout odds for ante and flop wagers and indicating that the highest ranking hand wins

all pot wagers.

(3)   If the information required by 205 CMR 146.37(2)(g) is not inscribed on the layout, a sign

shall be posted at each flop poker table that lists the payout odds for ante and flop wagers and

indicating that the highest ranking hand wins all pot wagers.

(4)   Each flop poker table shall have a drop box and a tip box attached to it on the same side of

the table as, but on opposite sides of, the dealer.

(5)   In addition to the requirements of 205 CMR 146.37(2), if a gaming licensee offers the

three-card bonus wager, the flop poker table shall include a designated betting area at each player

position for the placement of the three-card bonus wager. The flop poker table shall also contain

a sign setting forth the payout odds for the three-card bonus wager.

146.38:   Two-card Joker Poker Table; Physical Characteristics

(1)   Two-card joker poker shall be played on a table having player positions for no more than

seven players on one side of the table and a place for the dealer on the opposite side.  A

true-to-scale rendering and a color photograph of the layout(s) shall be submitted to the Bureau

prior to utilizing the layout design.

(2)   The layout for a two-card joker poker table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   Four separate designated betting areas at each player position for the placement of the

ante wager, call wager, pair up wager and super flush bonus wager;

(c)   An inscription identifying the payout odds for all authorized wagers unless the gaming

licensee chooses to comply with 205 CMR 146.38(3); and

(d)   An inscription indicating that a joker may only be used to complete a pair unless the

gaming licensee chooses to comply with 205 CMR 146.38(4).

(3)   If the payout odds are not inscribed on the layout as provided in 205 CMR 146.38(2)(c) a

sign identifying the payout odds for all authorized wagers shall be posted at each two-card joker

poker table.

(4)   If the layout is not inscribed with the information described in 205 CMR 146.38(2)(d) a sign

shall be posted at each two-card joker poker table indicating that a joker may only be used to

complete a pair.
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146.38:   continued

(5)   Each two-card joker poker table shall have a drop box and a tip box attached to it on the

same side of the table as, but on opposite sides of the dealer.

146.39:   Asia Poker Table; Asia Poker Shaker; Physical Characteristics; Computerized Random Number

               Generator

(1)   Asia poker shall be played at a table having player positions for no more than six players

on one side of the table and a place for the dealer on the opposite side.  A true-to-scale rendering

and a color photograph of the layout(s) shall be submitted to the Bureau prior to utilizing the

layout design.

(2)   The layout for an Asia poker table shall contain, at a minimum, the following:

(a)   The name or trade name of the gaming licensee;

(b)   Six separate designated betting areas for the players at the table with each area being

numbered one through six;

(c)   Three separate areas located below each betting area, which shall be designated for the

placement of the high, medium and low hands of that player and configured with the high

hand area farthest from the betting area, the low hand area closest to the betting area, and the

medium hand area arrayed between the high hand area and the low hand area; and

(d)   Three separate areas located in front of the table inventory container designated for the

placement of the high, medium and low hands of the dealer and configured with the dealer’s

high hand area closest to the dealer, the dealer’s low hand area farthest from the dealer, and

the dealer’s medium hand area arrayed between the dealer’s high hand area and the dealer’s

low hand area.

(3)   Each Asia poker table shall have a drop box and tip box attached to it on the same side of

the gaming table as, but on opposite sides of the dealer.

(4)   Pursuant to the authorized Rules of the Game of Asia Poker, Asia poker may be played with

a container, to be known as an “Asia poker shaker”, which shall be used to shake three dice

before each hand of Asia poker is dealt in order to determine the starting position for the dealing

or delivery of the cards.  The Asia poker shaker shall be designed and constructed to contain any

feature the Bureau may require to maintain the integrity of the game and shall, at a minimum,

adhere to the following specifications:

(a)   The Asia poker shaker shall be capable of housing three dice and shall be designed so

as to prevent the dice from being seen while the dealer is shaking it; and

(b)   The Asia poker shaker shall have the name or identifying logo of the gaming licensee

imprinted or impressed thereon.

(5)   As an alternative to using the shaker and dice described 205 CMR 146.39(4), a gaming

licensee may determine the starting position for the dealing or delivery of the cards in Asia poker

by utilizing a computerized random number generator that automatically selects and displays a

number from one through seven.  Any computerized random number generator proposed for use

by a gaming licensee shall be approved by the Bureau.

146.40:   Ultimate Texas Hold’em Table; Physical Characteristics

(1)   Ultimate Texas Hold’em shall be played on a table having player positions for no more than

six players on one side of the table and a place for the dealer on the opposite side.  A

true-to-scale rendering and a color photograph of the layout(s) shall be submitted to the Bureau

prior to utilizing the layout design.

(2)   The layout for an ultimate Texas Hold’em table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   Four separate designated betting areas at each player position for the placement of ante,

blind, play and trips wagers, configured with the trips wager area closest to the dealer, the

play wager area farthest from the dealer, the ante wager area arrayed between the trips wager

area and the play wager area, and the blind wager area to the right of and separated from the

ante wager area by an “=” symbol;
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146.40:   continued

(c)   A separate designated area for the placement of the five community cards, which area

shall be located in the center of the table between the table inventory container and the player

betting areas;

(d)   A separate designated area for the placement of the dealer’s two cards, which area shall

be located between the table inventory container and the designated area for the community

cards described in 205 CMR 146.40(2)(c);

(e)   An inscription indicating that an ante wager shall push if the dealer has less than a pair;

and

(f)   Unless the gaming licensee complies 205 CMR 146.40(3) an inscription at each player

position describing the following:

1.   The payout odds for blind and trips wagers;

2.   That a blind wager shall not be paid unless the player’s hand ranks higher than the

dealer’s hand; and

3.   The rules governing the required amount of a play wager as a multiple of the player’s

ante wager (three or four times the ante if made prior to any community cards being

dealt; two times the ante if made after the flop is dealt but prior to the final two

community cards being dealt; or equal to the ante if made after all community cards are

dealt but prior to the dealer’s cards being revealed).

(3)   If the information required by 205 CMR 146.40(2)(f) is not inscribed on the layout, a sign

shall be posted at each ultimate Texas Hold’em table that sets forth such information.

(4)   Each ultimate Texas Hold’em table shall have a drop box and a tip box attached to it on the

same side of the table as, but on opposite sides of the dealer. 

146.41:   Winner’s Pot Poker Table; Physical Characteristics

(1)   Winner’s pot poker shall be played on a table having player positions for no more than

seven players on one side of the table and a place for the dealer on the opposite side.  A

true-to-scale rendering and a color photograph of the layout(s) shall be submitted to the Bureau

prior to utilizing the layout design.

(2)   The layout for a winner’s pot poker table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   Four separate designated betting areas at each player position for the placement of ante,

bet, double and jacks plus bonus wagers, configured in an array so that the jacks plus bonus

wager area is closest to the dealer, the double wager area is second closest to the dealer, the

bet wager area is third closest to the dealer, and the ante wager area is farthest from the

dealer;

(c)   Three separate designated betting areas for the placement of the ante, bet and double

wagers of the dealer, configured in an array in front of the dealer so that the double wager

area is closest to the dealer, the bet wager area is the second closest to the dealer, and the ante

wager area is farthest from the dealer;

(d)   A designated area at each player position for the placement of the face up cards of the

player, which area shall be located to the left of and adjacent to the wagering areas of the

player;

(e)   A designated area at the center of the gaming table for the placement of the face up cards

of the dealer;

(f)   A designated area at the center of the gaming table for the placement of the collected

wagers comprising the winner’s pot; and

(g)   Unless the gaming licensee complies with 205 CMR 146.41(3), inscriptions:

1.   Listing the payout odds for the jacks plus bonus wager; and

2.   Indicating that the winner’s pot shall be awarded to the highest ranking hand of a

player or the dealer.

(3)   If the information required by 205 CMR 146.41(2)(g) is not inscribed on the layout, a sign

shall be posted at each winner’s pot poker table that lists the payout odds for the jacks plus bonus

wager and indicates that the winner’s pot shall be awarded to the highest ranking hand of a player

or the dealer.  In addition, a sign shall be posted at each winner’s pot poker table indicating that:
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146.41:   continued

(a)   The ante wager of a player who folds after the first three cards are dealt does not

increment the winner’s pot and is placed in the table inventory container;

(b)   The percentage or, if applicable, the dollar amount of the commission that shall be

deducted from the winner’s pot and placed in the table inventory container; and

(c)   The outcome of a jacks plus bonus wager of a player who has folded his or her hand

shall be determined on the cards dealt to the player prior to folding.

(4)   Each winner’s pot poker table shall have a drop box and a tip box attached to it on the same

side of the table as, but on opposite sides of the dealer.

146.42:  Supreme Pai Gow Table; Pai Gow Poker Shaker; Physical Characteristics; Computerized Random

              Number Generator

(1)   Supreme pai gow shall be played at a table having player positions for no more than six

players on one side of the table and a place for the dealer on the opposite side.   A true-to-scale

rendering and a color photograph of the layout(s) shall be submitted to the Bureau prior to

utilizing the layout design.

(2)   The layout for a supreme pai gow table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   Six separate designated betting areas for the players at the table for placement of the

supreme pai gow wager with each area being numbered one through six;

(c)   Two separate areas located below each betting area which shall be designated for the

placement of the high and low hands of that player and configured with the high hand area

farther from the betting area;

(d)   Two separate areas located in front of the table inventory container designated for the

placement of the high and low hands of the dealer and configured with the dealer’s high hand

closer to the dealer; and

(e)   A separate designated area at each player position for placement of the bonus wager,

which area shall be located immediately above and to the right of the supreme pai gow

wagering area as viewed by the player.

(3)   Each supreme pai gow table shall have a drop box and tip box attached to it on the same

side of the gaming table as, but on opposite sides of, the dealer.

(4)   Pursuant to the authorized Rules of the Game of Supreme Pai Gow, supreme pai gow may

be played with a container, to be known as a “pai gow shaker”, which shall be used to shake

three dice before each hand of supreme pai gow is dealt in order to determine the starting

position for the dealing or delivery of the cards.  The pai gow shaker shall be designed and

constructed to contain any feature the Bureau may require to maintain the integrity of the game

and shall, at a minimum, adhere to the following specifications:

(a)   The pai gow shaker shall be capable of housing three dice and shall be designed so as

to prevent the dice from being seen while the dealer is shaking it; and

(b)   The pai gow shaker shall have the name or identifying logo of the gaming licensee

imprinted or impressed thereon.

(5)   As an alternative to using the shaker and dice described in 205 CMR 146.42(4), a gaming

licensee may determine the starting position for the dealing or delivery of the cards in supreme

pai gow by utilizing a computerized random number generator that automatically selects and

displays a number from one through seven.  Any computerized random number generator

proposed for use by a gaming licensee shall be approved by the Bureau.

146.43:   Mississippi Stud; Physical Characteristics

(1)   Mississippi stud shall be played on a table having player positions for no more than six

players on one side of the table and a place for the dealer on the opposite side.  A true-to-scale

rendering and a color photograph of the layout(s) shall be submitted to the Bureau prior to

utilizing the layout design.
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146.43:   continued

(2)   The layout for a Mississippi stud table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   A separate designated betting area at each player position for the placement of the ante

wager;

(c)   Three separate designated betting areas at each player position for the placement of the

3rd street, 4th street and 5th street wagers, which areas shall be located closer to the player than

the ante wager betting area and, when viewed by the player, arrayed from left to right;

(d)   Inscriptions at each player position providing that:

1.   All bet wagers shall be in an amount equal to one, two or three times the amount of

the player’s ante; and

2.   The payout odds for all authorized wagers; and

3.   Three separate designated areas in front of the dealer for the placement of the

community cards, with one area inscribed “3rd street”, a second area inscribed “4th street”,

and a third area inscribed “5th street”.

(3)   Each Mississippi stud table shall have a drop box and a tip box attached to it on the same

side of the table as, but on opposite sides of, the dealer.

146.44:   Red Dog Table; Physical Characteristics

(1)   Red dog shall be played at a table having player positions for no more than seven players

on one side of the table and on the opposite side a place for the dealer.  A true-to-scale rendering

and a color photograph of the layout(s) shall be submitted to the Bureau prior to utilizing the

layout design.

(2)   The layout for a red dog table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee offering the game;

(b)   Two separate designated betting areas for each player, clearly marked to distinguish

between the original wager and the raise wager, and situated so that the betting area for the

raise wager is closer to the player than the betting area for the original wager;

(c)   An area designated for the placement of the first, second and third card; and 

(d)   The payout odds currently being offered in accordance with the authorized Rules of the

Game of Red Dog.

(3)   Each red dog table shall have a drop box and a tip box attached to it with the location of said

boxes on the same side of the gaming table but on opposite sides of the dealer.

146.45:   Dice: Physical Characteristics

(1)   Except as otherwise provided in 205 CMR 146.45(2), each die used in gaming shall:

(a)   Be formed in the shape of a perfect cube and of a size no smaller than 0.750 of an inch

on each side nor any larger than 0.775 of an inch on each side;

(b)   Be transparent and made exclusively of cellulose except for the spots, name or trade

name of the gaming licensee and serial number or letters contained thereon;

(c)   Have the surface of each of its sides perfectly flat and the spots contained in each side

perfectly flush with the area surrounding them;

(d)   Have all edges and corners perfectly square and forming perfect 90E angles;

(e)   Have the texture and finish of each side exactly identical to the texture and finish of all

other sides;

(f)   Have its weight equally distributed throughout the cube and no side of the cube heavier

or lighter than any other side of the cube;

(g)   Have its six sides bearing white circular spots from one to six respectively with the

diameter of each spot equal to the diameter of every other spot on the die;

(h)   Have spots arranged so that the side containing one spot is directly opposite the side

containing six spots, the side containing two spots is directly opposite the side containing

five spots and the side containing three spots is directly opposite the side containing four

spots; each spot shall be placed on the die by drilling into the surface of the cube and filling

the drilled out portion with a compound which is equal in weight to the weight of the

cellulose drilled out and which forms a permanent bond with the cellulose cube, and shall

extend into the cube exactly the same distance as every other spot extends into the cube to

an accuracy tolerance of .0004 of an inch; and
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146.45:   continued

(i)   Have imprinted or impressed thereon the name or trade name of the gaming licensee in

which the die is being used.

(2)   Each die used in gaming at pai gow, pai gow poker, supreme pai gow or Asia poker shall

comply with the requirements 205 CMR 146.45(1) except as follows:

(a)   Each die shall be formed in the shape of a perfect cube and of a size no smaller than .637

of an inch on each side nor any larger than .643 of an inch on each side;

(b)   Instead of the name of the gaming licensee, a gaming licensee may, with the approval

of the Bureau, have an identifying mark or logo imprinted or impressed on each die; and

(c)   The spots on each die do not have to be equal in diameter.

(3)   Each die used in gaming at mini-dice shall comply with the requirements of 205 CMR

146.45(1) or (2).

146.46:   Dice: Receipt, Storage, Inspections, and Removal From Use

(1)   When boxes of dice are received for use by the gaming licensee from the manufacturer or

distributor thereof, at least two individuals, one of whom shall be from the games department

and the other from the security department or accounting department, shall record on an

inventory log as required in 205 CMR 146.46(2) the number of dice received. The individuals

shall place boxes of dice in a locked cabinet in the cashiers’ cage or within a primary or other

secure storage area approved by the Bureau.  Secure storage areas shall be used for the storage

of surplus dice.  Dice maintained in secure storage areas shall not be distributed to gaming pits

or tables for use in gaming until the dice have been moved to a primary storage area. 

(2)   The gaming licensee shall maintain a log for each approved storage area to separately

account for dice in accordance with an inventory system.  The inventory system shall include the

following:

(a)   A dice inventory system, which shall include, at a minimum, the recordation of the

following:

1.   Balance of dice on hand and their location;

2.   Dice received from the vendor;

3.   Dice removed from storage;

4.   Dice returned to storage;

5.   Date of: 

a.   Receipt from vendor; 

b.   Removal from storage; 

c.   Return to storage; and

d.   Physical inventory of dice.

6.   Signatures of the games department and security and/or accounting department

representatives participating in the procedure;

7.   A reconciliation, on a daily basis, of the dice distributed, destroyed, and cancelled;

returned to the storage area; in use on an open gaming table for more than 24 hours; and

in dice reserve, if any; and

8.   A physical inventory of the dice at least once every three months.  This inventory

shall be performed by an individual with no incompatible functions and shall be verified

to the balance of dice on hand as required in accordance with 205 CMR 146.46(2).  Any

discrepancies shall immediately be reported to the Bureau.

(3)   All approved storage areas and pit stands used to store dice for more than one gaming day,

other than the cashiers’ cage, shall have two separate locks.  The security department shall

maintain one key and the games department or cashiers’ cage shall maintain the other key;

provided, however, that no person employed by the games department below the table games

shift manager in the organization hierarchy shall have access to the games department key.  Dice

stored in a cabinet within the cashiers’ cage shall be secured by a lock, the key to which shall be

maintained by a table games shift manager or games supervisor thereof.
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146.46:   continued

(4)   When removing dice from the primary storage area, a representative of the games

department, in the presence of a security officer, shall remove the appropriate number of dice. 

The representative of the games department may be the table games shift manager or a games

supervisor thereof, or an employee of the games department who reports directly to the shift

manager, but shall in any event be licensed as a key gaming employee and shall have no direct

supervisory responsibilities over the operation and conduct of the table games in a pit during that

gaming day.  This individual shall distribute sufficient dice to the table games supervisor.  Dice

in the pit stand shall be placed in a locked compartment, the keys to which shall be in the

possession of the table games supervisor or supervisor thereof.  If dice are stored in the pit stand

for more than one gaming day, the pit stand shall be equipped with a second lock, the key to

which shall be maintained and controlled by the security department.  The security lock on the

pit stand shall be used whenever the pit is closed.

(5)   All envelopes and containers used in 205 CMR 146.46 for dice pre-inspected at the pit stand

or in a primary storage area and for those collected by security shall be transparent.  The

envelopes or containers and the method used to seal them shall be designed or constructed so that

any tampering shall be evident.

(6)   All dice shall be inspected and distributed to the gaming tables in accordance with one of

the following applicable alternatives:

(a)   Alternative No. 1.  Distribution to and inspection at craps, mini-craps, mini-dice, or sic

bo tables shall be as follows:

1.   The table games shift manager or games supervisor thereof and the security officer

who removed the dice from the primary storage area shall distribute sufficient dice

directly to the games supervisor in each pit, or place them in a locked compartment in the

pit stand, the keys to which shall be in the possession of the games supervisor or a

supervisor thereof;

2.   Immediately upon opening a table for gaming, the games supervisor shall distribute

a set of dice to the table.  At the time of receipt, a boxperson at each craps table and the

floorperson at each sic bo, mini-dice, mini-craps table, in order to ensure that the dice are

in a condition to assure fair play and otherwise conform to M.G.L. c. 23K and 205 CMR

146.00, shall, in the presence of the dealer, inspect the dice given to him or her with a

micrometer or any other approved instrument that performs the same function, a

balancing caliper, a steel set square, and a magnet, which instruments shall be kept in a

compartment at each craps table or pit stand and shall be at all times readily available for

inspection and use by the Bureau;

3.   Following the inspection in 205 CMR 146.46(2):

a.   For craps, the boxperson shall, in the presence of the dealer, place the dice in a

cup on the table for use in gaming, and while the dice are at the table, they shall never

be left unattended;

b.   For mini-craps, the floorperson shall, in the presence of the dealer, place the dice

in a cup on the table for use in gaming, and while the dice are at the table, they shall

never be left unattended; and

c.   For sic bo and mini-dice, the floorperson shall, in the presence of the dealer, place

the required number of dice into the shaker and seal or lock the shaker.  For sic bo,

the floorperson shall then secure the sic bo shaker to the table in the presence of the

dealer who observed the inspection.  For mini-dice, the floorperson shall then give

the sealed mini-dice shaker to the dealer, who shall be primarily responsible for the

security of the shaker at all times while the shaker is available for use at the table;

and

d.   The games supervisor shall place extra dice for dice reserve in the pit stand.  Dice

in the pit stand shall be placed in a locked compartment, the key to which shall be in

the possession of the games supervisor or a supervisor thereof.  No dice taken from

this reserve shall be used for actual gaming until and unless inspected in accordance

with 205 CMR 146.46(2).

(b)   Alternative No. 2.  Distribution to and inspection at the pit stand shall be as follows:

1.   The table games shift manager or supervisor thereof and the security officer who

removed the dice from the primary storage area shall distribute the dice directly to the

games supervisor identified, who will perform the inspection in each pit.
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146.53:   continued

4.   The date of the transaction; and

5.   The signatures of the individuals involved;

(b)   A reconciliation on a daily basis of the sets of tiles distributed and the sets of tiles

destroyed and cancelled, the sets of tiles returned to the storage area and, if any, the sets of

tiles in tile reserve; and

(c)    A physical inventory of the sets of tiles at least once every three months.  This inventory

shall be performed by an individual with no incompatible functions and shall be verified to

the balance of the sets of tiles on hand as required 205 CMR 146.53(13)(a)1.  Any

discrepancies shall immediately be reported to the Bureau.

(14)   Other than tiles retained for Bureau inspection, tiles shall be cancelled or destroyed within

72 hours of collection by the security department.  In addition, once tiles retained as evidence

by the Bureau are released to the security department, the tiles shall immediately be destroyed

or cancelled.

(15)   Destruction and cancellation of tiles shall take place in a secure place, the location and

physical characteristics of which shall be approved by the Bureau.  The adequacy of the

destruction and cancellation process shall be approved by the Bureau.  Destruction of tiles shall

be by shredding by the security department or a vendor approved by the Bureau.  Cancellation

of tiles shall be by drilling a circular hole of at least ¼ of an inch in diameter through the center

of each card in the deck.

146.54:   Inspection and Approval of Gaming Equipment and Related Devices and Software

(1)   No gaming equipment or any related device or software shall be used in a gaming

establishment unless it is identical in all mechanical, electrical, electronic or other aspects to a

prototype thereof that has been reviewed and approved for use by the independent testing lab

certified by the commission.

(2)   The following equipment shall be certified by an approved internal or independent testing

lab followed by an on-site inspection by the Bureau prior to initial use or following any

modification:

(a)   Slot machines; 

(b)   Multiplayer systems;

(c)   Electronic table games;

(d)   Server supported slot systems;

(e)   Slot machine bonus systems;

(f)   Progressive equipment;

(g)   Kiosks;

(h)   Account based wagering systems;

(i)   Wireless wagering devices;

(j)   Slot monitoring systems;

(k)   Gaming voucher systems; and

(l)   Devices used in conjunction with a slot monitoring system.

(3)   Any evidence that an item of gaming equipment or a related device or software used in a

gaming facility has been tampered with or altered in any way which would affect the integrity,

fairness, or suitability of the item for use in a casino shall be immediately reported to the Bureau. 

The Bureau shall ensure that any such item is maintained in a secure manner. 

(4)   A gaming licensee and gaming device vendor shall comply with, and the commission adopts

and incorporates by reference, Gaming Laboratories International, LLC Standard GLI-25:  Dealer

Controlled Electronic Table Games, version 1.2, released September 6, 2011, subject to the

following amendments:   Delete section 1.1 and replace with the following:  "The following sets

forth the technical standards for dealer controlled electronic table games as identified in

205 CMR 146.00.  This GLI standard is adopted in whole subject to the modifications described

in 205 CMR 146.54(4).  The standard and modifications should at all times be read in

conjunction with 205 CMR and the standards referenced in section 1.3.1 so as to create a

harmonious regulatory framework.
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146.55:   Approval of Gaming Equipment/Approval of New Gaming Equipment

(1)   At the Bureau’s request, the manufacturer will supply a sample of suggested equipment for

review and testing.

(2)   A gaming licensee, in conjunction with other interested parties, may petition the Bureau in

writing for the approval of new gaming equipment in accordance with the process set forth in

205 CMR 147.00:  Uniform Standards of Rules of the Games related to petitions for a new game

or game variation.  New gaming equipment pending approval shall be permitted to be used

during new game or game variation field trials conducted pursuant to 205 CMR 147.04(5).

146.56:   Security of Gaming Equipment

(1)   Any equipment used for the operation of a gaming table that is stored in inventory shall be

secured in a locked area with dedicated closed circuit television system coverage.  This shall

include, but not be limited to cards, dice, pai gow tiles, shuffle machines, wheels or devices that

can affect or determine the outcome of the game.  The areas to be secured shall include pit

stands, card and dice storage rooms or any other back of house table games equipment storage

areas and any other areas so designated by the Commission.

(2)   Any gaming equipment that will be sold by a gaming licensee to an outside party shall

require a notification to the Bureau office within the gaming establishment with the specific

details.  Cards and dice may be sold at the gift shop after the licensee has submitted their

procedure for the process to the Bureau. 

(3)   All gaming equipment included in 205 CMR 146.00 shall be imprinted with a unique serial

number.

146.58:   Crazy 4 Poker Table; Physical Characteristics

(1)   Crazy 4 poker shall be played on a table having player positions for no more than six players

on one side of the table and a place for the dealer on the opposite side.  A true-to-scale rendering

and a color photograph of the layout(s) shall be submitted to the Bureau prior to utilizing the

layout design.

(2)   The layout for a Crazy 4 poker table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   Separate designated betting areas at each player position for the placement of the Ante,

Play, Super Bonus and Queens Up Wagers for each player.  The Super Bonus betting area

must be located to the right of the Ante Wager betting area and be separated by an “=”

symbol; 

(c)   If the licensee offers either the Four or Five-Card Progressive Payout Wager pursuant

to the authorized Rules of the Game of Crazy 4 Poker, a separate area designated for the

placement of the Progressive Payout Wager for each player; 

(d)   If a licensee offers the Five Card Hand Bonus Wager pursuant to the authorized Rules

of the Game of Crazy 4 Poker, each player position must contain an electronic wagering

system for the placement of the Five Card Hand Bonus Wager;

(e)   An inscription identifying the payout odds for all authorized wagers or a sign identifying

the payout odds or amounts for all permissible wagers posted at each Crazy 4 Poker table; 

(f)   Inscriptions that advise patrons of the following: 

1.   The best four-card hand plays. 

2.   The dealer qualifies with a king or better. 

3.   A player who has a pair of aces or better may place a Play Wager in an amount up to

three times the player’s Ante Wager. 

4.   The player’s Super Bonus Wager shall be returned if the player beats or ties the

dealer with a hand that is not a straight or better.

(4)   Each Crazy 4 poker table shall have a drop box and a tip box attached to it on the same side

of the table as, but on opposite sides of the dealer.
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146.58:   continued

(5)   If the gaming licensee offers either a Four or Five-Card Progressive Payout Wager pursuant

to the authorized Rules of the Game of Crazy 4 Poker, the Crazy 4 Poker table must have a

progressive table game system, in accordance with 205 CMR 143.02 for the placement of

Progressive Payout Wagers. If the gaming licensee is offering a Progressive Payout Wager on

multiple linked tables or games in the same gaming establishment, the progressive table game

system must comply with 205 CMR 143.02:  Progressive Gaming Devices.  The progressive

table game system must include: 

(a)   A wagering device at each player position that acknowledges or accepts the placement

of the Progressive Payout Wager; and

(b)   A device that controls or monitors the placement of Progressive Payout Wagers at the

gaming table, including a mechanism, such as a lock-out button, that prevents the recognition

of any Progressive Payout Wager that a player attempts to place after the dealer has

announced “no more bets”. 

(6)   If the gaming licensee offers the Five Card Hand Bonus Wager pursuant to the authorized

Rules of the Game of Crazy 4 Poker, the Crazy 4 Poker table must have a table game system, in

accordance with 205 CMR 138.62 and an electronic wagering system in accordance with

205 CMR 146.43.  Each player position must contain an electronic wagering system for the

placement of the Five Card Hand Bonus Wager.  The system must include a mechanism, such

as a lockout button, that prevents the placement of any Five Card Hand Bonus Wagers that a

player attempts to place after the dealer has begun dealing the cards.  If the certificate holder is

offering a Five Card Hand Bonus Wager on multiple linked tables or games in the same gaming

establishment, the progressive table game must comply with 205 CMR 143.02:  Progressive

Gaming Devices. 

146.59:   Criss-cross Poker Table Physical Characteristics

(1)   Criss-cross Poker shall be played at a table having player positions for no more than six

players on one side of the table and a place for the dealer on the opposite side.  A true-to-scale

rendering and a color photograph of the layout(s) shall be submitted to the Bureau prior to

utilizing the layout design.

(2)   The layout for a Criss-cross Poker table shall contain, at a minimum:

(a)   The name or trade name of the gaming licensee.

(b)   Five separate betting areas for each player designated for the placement of the Ante

Across and Ante Down Wagers and the Across, Down and Middle Bets.

(c)   Five separate areas designated for the placement of the five community cards. The area

for the community cards must form a cross with one box furthest from the table inventory

container, three boxes in the center row and one box directly in front of the table inventory

container.

(d)   If the licensee offers the optional Five Card Bonus Wager, a separate area designated

for the placement of the Five Card Bonus Wager for each player.

(e)   Inscriptions that advise patrons of the payout odds or amounts for all permissible wagers

offered by the licensee. If payout odds or amounts are not inscribed on the layout, a sign

identifying the payout odds or amounts for all permissible wagers shall be posted at each

Criss-cross Poker table.

(f)   If the licensee establishes a payout limit per player per round, inscriptions that advise

patrons of the payout limit. If the limit is not inscribed on the layout, a sign identifying the

payout limit shall be posted at each Criss-cross Poker table.

(g)   Each Criss-cross Poker table must have a drop box and a tip box attached on the same

side of the table as, but on opposite sides of, the dealer as approved by the on-site Bureau

office. The Bureau may approve an alternative location for the tip box when a card shuffling

device or other table game equipment prevents the placement of the drop box and tip box on

the same side of the gaming table as, but on opposite sides of, the dealer.

(3)   Each Criss-cross Poker table must have a discard rack securely attached to the top of the

dealer's side of the table.

3/22/19   (Effective 12/7/18) 205 CMR - 520.49

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



205 CMR:   MASSACHUSETTS GAMING COMMISSION

146.60:   Free Bet Blackjack 

(1)   Free Bet Blackjack shall be played at a table having player positions for no more than six

players on one side of the table and a place for the dealer on the opposite side.

(2)   A true-to-scale rendering and a color photograph of the layout(s) shall be submitted to the

Bureau prior to utilizing the layout design.  The layout for a Free Bet Blackjack table shall

contain, at a minimum:

(a)   The name or logo of the gaming licensee;

(b)   A separate betting area designated for the placement of the Blackjack Wager for each

player;

(c)   The following inscriptions:

1.   Blackjack pays 3 to 2;

2.   Insurance pays 2 to 1;

3.   Dealer shall draw to 16 and stand on all 17s or other similar language approved by

the Bureau;

4.   Blackjack Wagers will push if the dealer’s hand has a total point count of 22 or other

similar language approved by the Bureau; and 

5.   Surrender is not available on a Free Bet Blackjack table or other similar language

approved by the Bureau, unless the gaming licensee posts a sign at each Free Bet

Blackjack table specifying that surrender is not available.

(d)   If the licensee offers the Push 22 Wager, a separate area designated for the placement

of the wager for each player;

(e)   Inscriptions that advise patrons of the payout odds or amounts for all permissible wagers

offered by the certificate holder unless a sign identifying the payout odds or amounts for all

permissible wagers is posted at each Free Bet Blackjack table.

(3)   Each Free Bet Blackjack table must have a drop box and a tip box attached on the same side

of the table as, but on opposite sides of, the dealer.

(4)   Each Free Bet Blackjack table must have a card reader device attached to the top of the

dealer’s side of the table. The floorperson assigned to the Free Bet Blackjack table shall inspect

the card reader device at the beginning of each gaming day to ensure that there has been no

tampering with the device and that it is in proper working order.

(5)   Each Free Bet Blackjack table must have a discard rack securely attached to the top of the

dealer’s side of the table. The height of each discard rack must either:

(a)   Equal the height of the cards, stacked one on top of the other, in the total number of

decks that are to be used in the dealing shoe at that table; or 

(b)   Be taller than the height of the total number of decks being used if the discard rack has

a distinct and clearly visible mark on its side to show the exact height for a stack of cards

equal to the total number of cards in the number of decks to be used in the dealing shoe at

that table.

146.61:   Heads Up Hold’em

(1)   Heads Up Hold’em shall be played at a table having player positions for no more than six

players on one side of the table and a place for the dealer on the opposite side.

(2)   A true-to-scale rendering and color photograph of the layout(s) shall be submitted to the

Bureau prior to utilizing the layout design. The layout for a Heads Up Hold’em table shall

contain, at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   A separate designated betting area at each player position for the placement of the ante

wager;

(c)   A separate designated betting area located immediately behind each ante wager betting

area for the placement of the raise wager;

(d)   The odds wager, trips plus wager and pocket bonus wager permitted pursuant to the

authorized Rules of the Game of Heads Up Hold’em, shall be placed in a separate 

designated betting area at each player position for the placement of each wager as follows:
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146.61:   continued

1.   The odds wager designated betting area shall be to the right of, and aligned with, the

ante wager;

2.   The trips plus wager designated betting area shall be in front of the ante wager;

3.   The pocket bonus wager designated betting area shall be to the right of, and aligned

with, the trips plus designated betting area, and in front of the odds wager designated

betting area;

(e)   Heads Up Hold’em tables shall have inscriptions that advise patrons of the payout odds

of the odds wager, bad beat bonus, trips plus wager, and pocket bonus wager as described

in the authorized Rules of the Game of Heads Up Hold’em, respectively; and inscriptions

that advise patrons of the permissible raise wagers.

(3)   Each Heads Up Hold’em table shall have a drop box and a tip box attached to it on the same

side of the gaming table as, but on opposite sides of, the dealer.

146.62:   High Card Flush; Physical Characteristics

(1)   High Card Flush shall be played at a table having player positions for no more than six

players on one side of the table and a place for the dealer on the opposite side.

(2)   A true-to-scale rendering and color photograph of the layout(s) hall be submitted to the

Bureau prior to utilizing the layout design. The layout for a High Card Flush table shall contain,

at a minimum:

(a)   The name or trade name of the gaming licensee;

(b)   A separate designated betting area at each player position for the placement of the ante

wager;

(c)   A separate designated betting area located immediately in front of each ante wager

betting area for the placement of the raise wager;

(d)   If a gaming licensee offers the Flush Bonus wager, the Straight Flush Bonus wager,

and/or the Progressive payout wager pursuant to the authorized Rules of the Game of High

Card Flush, a separate designated betting area at each player position for the placement of

each wager, which shall be located behind each ante wager betting area;

(e)   If a gaming licensee offers the Flush Bonus wager, the Straight Flush Bonus wager,

and/or the Progressive payout wager pursuant to the authorized Rules of the Game of High

Card Flush, inscriptions that advise patrons of the payout odds for the Flush Bonus wager,

the Straight Flush Bonus wager, and/or the Progressive payout wager, as described in the

authorized Rules of the Game of High Card Flush;

(f)   Inscriptions that advise patrons of the permissible raise wagers, as described in the

authorized Rules of the Game of High Card Flush; and

(g)   Inscriptions that advise patrons of the dealer’s qualifying hand, as defined in the

authorized Rules of the Game of High Card Flush.

(3)   Each High Card Flush table shall have a drop box and a tip box attached to it on the same

side of the gaming table as, but on opposite sides of, the dealer.

(4)   If a gaming licensee offers the Progressive payout wager pursuant to the authorized Rules

of the Game of High Card Flush, each High Card Flush table shall be equipped with an approved

table game progressive payout wager system for the placement of Progressive payout wagers,

equipped with additional approved features or standards including, but not limited to, those

required pursuant to 205 CMR 143.02:  Progressive Gaming Devices.

146.63:   Table Game Progressive Wager Equipment

(1)   To the extent not specifically provided for in 205 CMR 146.63 or 205 CMR

143.02:  Progressive Gaming Devices, if a gaming licensee offers an approved progressive wager

for any game authorized pursuant to 205 CMR 147.00:  Uniform Standards of Rules of the

Games, the table layout for such game shall have designated areas for the placement of the

progressive wager and may include other equipment as approved by the Bureau including, but

not limited to:
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146.63:   continued

(a)   A separate acceptor device for the placement of a progressive wager, each of which shall
have a light which shall illuminate upon placement and acceptance of a gaming chip;
(b)   A method to ensure that only one progressive wager is made per person, per round of
play;
(c)   A sign describing the winning wagers and the payouts to be awarded on winning
progressive wagers at a location on the table, or within a reasonable distance from the table
such that a patron can easily read it;
(d)   A table controller panel which shall be equipped with a "lock-out" button which, once
activated by the dealer, will prevent any player's gaming chips from being recognized in the
acceptor device; and
(e)   A mechanical, electrical, or electronic table inventory return device which shall permit
all gaming chips deposited into the acceptor devices to be collected and immediately returned
to a designated area within the table inventory container prior to the dealing of a hand.  The
table inventory return device shall be designated and constructed to contain any feature the
IEB may require to maintain the security and integrity of the game.  The procedures for the
operation of all functions of the table inventory return device shall be submitted to the IEB.

REGULATORY AUTHORITY

205 CMR 146.00:  M.G.L. c. 23K, §§ 2, 4(37), and 5.
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220 CMR 114.00: UNIFORM NATURAL GAS LEAKS CLASSIFICATION

Section

114.01:   Purpose and Scope

114.02:   Definitions

114.03:   Applications for Exceptions

114.04:   Uniform Gas Leak Classification

114.05:   Requirements for Projects in a Public Way

114.06:   Prioritization of Projects Located within a School Zone

114.07:   Repair or Elimination of Environmentally Significant Grade 3 Gas Leaks

114.08:   Reporting Requirements

114.09:   Gas Company Procedures Manual

114.01:   Purpose and Scope

(1)   Purpose.  220 CMR 114.00 governs:

(a)   uniform natural gas leaks classification;

(b)   requirements for undertaking projects in a public way;

(c)   prioritization of projects located within a School Zone;

(d)   reporting requirements, consistent with the provisions of M.G.L. c. 164, § 144; and

(e)   the repair and elimination of environmentally significant Grade 3 leaks.

(2)   Scope.  220 CMR 114.00 applies to every Gas Company, municipal gas department, or

other person engaged in the distribution of natural gas.

114.02:   Definitions

For the purposes of 220 CMR 114.00, the terms set forth in 220 CMR 114.02 shall be

defined as follows:

Annual Service Quality Report.  A Company's annual report which compares its performance

in the previous calendar year to the Department's service quality standards, as required by

M.G.L. c. 164, § 1I.

Barhole.  A small-diameter hole made in the ground along the route of a gas pipe that is used by

the Gas Company to obtain a sub-surface gas-in-air reading.

Combustible Gas Indicator (CGI).  A device used to detect flammable gas-in-air concentrations.

Department.  Department of Public Utilities, Commonwealth of Massachusetts.

Flame Ionization Unit (FIU).  A device used to detect flammable gas concentrations measured

in parts per million.

FLUXbar.  A barhole purger modified to gently vacuum air through a drillhole located over a

leak while a CGI measures the percent of gas in that airflow.

Gas Company.  Refers to every Gas Company, municipal gas department, or other person

engaged in the distribution of natural gas, as provided in M.G.L. c. 164, §§ 1 and 34.

Gas System Enhancement Plan (GSEP).  A Gas Company's annual gas system enhancement

program plan to replace aging natural gas pipeline infrastructure, pursuant to M.G.L. c. 164,

§ 145.

Gas System Enhancement Plan Reconciliation (GREC). The Department's annual 

investigation and reconciliation of GSEP project costs pursuant to M.G.L. c. 164, § 145(f).

Leak Extent.  An area in which a Gas Company has detected positive FIU readings or positive

CGI readings surrounded by an area of negative FIU readings or negative CGI readings.
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220 CMR:   DEPARTMENT OF PUBLIC UTILITIES

114.02:   continued

Pipeline.  All parts of those physical facilities through which gas moves in transportation,

including pipe, valves, and other appurtenance attached to pipe, compressor units, metering

stations, regulator stations, delivery stations, holders, and fabricated assemblies, as defined in

49 CFR 192.3.

School Zone.  On or within 50 feet of the real property comprising a public or private accredited

preschool, accredited Head Start facility, elementary, vocational, or secondary school.

114.03:   Applications for Exceptions

Any person engaged in the classification of natural gas leaks may make a written request to

the Department for an exception to the provisions of 220 CMR 114.00, in whole or in part.

The request shall justify why the exception should be granted and shall demonstrate why the

exception sought provides an equal or greater level of safety than the safety objective prescribed

in M.G.L. c. 164, § 144.  The request shall include details on the need for the exception, specific

information on the circumstances surrounding the requested exception, the provisions of

220 CMR 114.00 from which exception is sought, the time period for which the exception is

sought, and a description of any safety consequences that might result from the exception. 

Documentation in support of the request shall be submitted.

The Department may deny the exception or grant the exception as requested, or as modified

by the Department and subject to conditions.  Any exception shall be issued in writing and may

be made by the Director of the Pipeline Engineering and Safety Division, or by the Director's

functional successor in the event of an internal reorganization of the Department.  Any person

aggrieved by a decision of the Director regarding a request for an exception may appeal the

Director's decision to the Commission.  Any appeal shall be in writing and shall be made not

later than ten business days following issuance of the written decision of the Director.

114.04:   Uniform Gas Leak Classification

(1)   Every person whose job duties or responsibilities include the classification of natural gas

leaks shall be trained and qualified pursuant to 49 CFR Part 192.805 to ensure proper leak

classification.

(2)  Each Gas Company shall classify natural gas leaks utilizing established gas leak

classification criteria and a method to determine sub-surface gas migration as set forth in the Gas

Companies' operating procedures within a reasonable amount of time of discovery, taking into

consideration the following:

(a)   the operating pressure of the Pipeline;

(b)   the size of the leak migration pattern;

(c)   the population density; and

(d)   the proximity to buildings and structures.

(3)   Each Gas Company shall assess a grade to all reported natural gas leaks as follows:

(a)   Grade 1 Leak.  A Grade 1 Leak shall be a leak that represents an existing or probable

hazard to persons or property.  Grade 1 leaks require the immediate commencement of repair 

and continuous action until the conditions are no longer hazardous, the source of the leak is

eliminated, and permanent repairs have been completed.  Whenever appropriate and feasible,

a Gas Company shall notify the fire department and chief law enforcement officer in each

city or town where a Grade 1 Leak is identified.

(b)   Grade 2 Leak.  A Grade 2 Leak shall be a leak that is recognized as nonhazardous to

persons or property at the time of detection, but justifies scheduled repair based on probable

future hazard.  The Gas Company shall repair Grade 2 leaks or replace the Pipeline within

12 months from the date the leak was classified.  All Grade 2 leaks shall be reevaluated by

a Gas Company at least once every six months until eliminated; provided however, that the

frequency of reevaluation shall be determined by the location and magnitude of the leakage

condition.
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220 CMR:   DEPARTMENT OF PUBLIC UTILITIES

114.04:   continued

(c)   Grade 3 Leak.  A Grade 3 Leak shall be a leak that is recognized as nonhazardous to

persons or property at the time of detection and can be reasonably expected to remain non-

hazardous.  The Gas Company shall reevaluate Grade 3 leaks during the next scheduled

survey, or within 12 months from the date last evaluated, whichever occurs first, until the

leak is eliminated or the Pipeline is replaced.  A municipal or state public safety official may

request a reevaluation of a Grade 3 leak prior to the next scheduled survey, or sooner than

12 months of the date last evaluated, if the official reasonably believes that the Grade 3 leak

poses a threat to public safety.  Each Gas Company shall repair or eliminate Grade 3 leaks

located on non-GSEP facilities that are initially classified on January 1, 2018 or later, other

than those that were designated as environmentally significant in accordance with 220 CMR

114.07(1), within eight years.

(4)   Each Gas Company shall file a plan with the Department to eliminate Grade 3 leaks on non-

GSEP facilities that existed prior to January 1, 2018, in either its next Annual Service Quality

Report, if required to submit such report, or on March 1, 2020.  The Gas Companies shall

thereafter submit an update in each subsequent Annual Service Quality Report, or annually on

March 1st, until all such leaks are eliminated.

114.05:   Requirements for Projects in a Public Way

(1)   Upon the undertaking of a significant project on a public way exposing confirmed natural

gas infrastructure, and with sufficient notice, a municipality or the Commonwealth shall submit

written notification of the project to a Gas Company.  Upon receipt of such written notice the

Gas Company shall:

(a)   survey the project area for the presence of Grade 1, Grade 2, or Grade 3 leaks and set

repair and replacement schedules for all known or newly detected Grade 2, and Grade 3

leaks;

(b)   ensure that any shut off valve in the significant project area has a gate box installed upon

it or a reasonable alternative that would otherwise ensure continued public safety and that any

critical valve that has not been inspected and tested within the past 12 months is verified to

be operational and accessible; and

(c)   provide the repair and replacement schedule of gas leaks to the municipality or the

Commonwealth.

114.06:   Prioritization of Projects Located within a School Zone

Each Gas Company shall prioritize any Pipeline repairs or replacements required under

220 CMR 114.00 for gas leaks detected within a School Zone.  A prioritization procedure shall

be included in the operators Operations and Maintenance plan.

114.07:   Repair or Elimination of Environmentally Significant Grade 3 Gas Leaks

(1)   Identification and Designation.

(a)   Each Gas Company shall designate Grade 3 gas leaks as environmentally significant if

during the initial identification or the most recent annual survey if:

1.   the highest barhole reading shows a gas-in-air reading of 50% or higher or

2.   the Leak Extent is 2,000 square feet or greater.

A Gas Company is not precluded from proposing to the Department a more rigorous

method of designating environmentally significant Grade 3 leaks based on field data or

tested and proven technologies that may become available from time to time.  Such

proposals shall be submitted to the Department for approval.

(b)   Each Gas Company with a GSEP shall incorporate the environmentally significant

Grade 3 identification criteria into its GSEP and report the number of environmentally

significant Grade 3 leaks on each length of GSEP eligible pipe in its annual GREC filing.

(2)   Repair or Elimination.

(a)   Each Gas Company shall repair or eliminate environmentally significant Grade 3 gas

leaks initially designated on or after January 1, 2018 as set out in 220 CMR 114.07(1)(a),

provided that such repair or elimination does not compromise public safety, as follows:  
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220 CMR:   DEPARTMENT OF PUBLIC UTILITIES

114.07:   continued

1.   Barhole-designated leaks shall be repaired or eliminated within two years of initial

designation, provided that any such leaks located on a pipe scheduled for repair under the

GSEP within five years shall be repaired or eliminated within three years of initial

designation;

2.   Leak-extent designated leaks with a Leak Extent between 2,000 and 10,000 square

feet shall be repaired or eliminated within two years of initial designation, provided that

any such leaks located on a pipe scheduled for repair under the GSEP within five years

shall be repaired or eliminated within three years of initial designation; and

3.   Leak-extent designated leaks with a Leak Extent greater than 10,000 square feet shall

be repaired or eliminated within twelve months of initial designation, provided that any

such leaks located on a pipe scheduled for repair under the GSEP within three years shall

be repaired or eliminated within two years of initial designation.

(b)   The Department may, pursuant to 220 CMR 114.03, grant an exception to the time

frames for repair in 220 CMR 114.07(2)(a) for environmentally significant Grade 3 leaks that

are inaccessible, challenging to repair, or in a street under a paving moratorium.

(c)   A Gas Company may choose to cap its environmentally significant Grade 3 leak repairs

in any one calendar year at 7% of its total Grade 3 leak inventory as indicated in the previous

year's final quarterly leak report.

(d)   Each Gas Company shall file a plan with the Department to eliminate environmentally

significant Grade 3 leaks existing prior to January 1, 2018 with its next Annual Service

Quality Report, if required to file such report, or on March 1, 2020.  The Gas Companies

shall thereafter submit an update with each subsequent Annual Service Quality Report, or

annually on March 1st, as applicable, until all such leaks are eliminated.

(3)   If a Gas Company uses the leak-extent method to designate Grade 3 leaks as

environmentally significant, the Gas Company shall measure a statistically significant

randomized sample of environmentally significant Grade 3 leaks prior to repair using the

FLUXbar method for a period of one year following implementation of the leak extent method. 

Each such Gas Company shall report the FLUXbar measurements in

(a)   its next Annual Service Quality Report, or

(b)  in a report to the Department on March 1st following the one year period of measurement.

(4)   Redesignation.  A Grade 3 leak initially designated as environmentally significant by the

Barhole method may be redesignated to a standard Grade 3 leak if a subsequent annual survey

measurement indicates that the leak no longer qualifies as environmentally significant in

accordance with 220 CMR 114.07(1)(a).

114.08:   Reporting Requirements

(1)   Each Gas Company shall, for the life of the pipeline, maintain records of and provide the

following information in its Annual Service Quality Report or on March 1st, annually, as

applicable:

(a)   the location of each Grade 1, Grade 2, and Grade 3 leak existing as of the date of

December 31st;

(b)   the date each Grade 1, Grade 2, and Grade 3 leak was classified;

(c)   the dates of repairs performed on each Grade 1, Grade 2, and Grade 3 leak;

(d)   leaks carried forward from previous calendar year;

(e)   new leaks identified by classification during the calendar year;

(f)   each leak repaired during the calendar year;

(g)   each leak eliminated during the calendar year;

(h)   leaks pending at end of calendar year;

(i)   any change in leak classification during the calendar year; and

(j)   whether each Grade 3 leak is designated as environmentally significant;

(k)   the date of designation as environmentally significant, as applicable; and

(l)   the Leak Extent or Barhole reading for environmentally significant Grade 3 leaks, as

applicable.
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220 CMR:   DEPARTMENT OF PUBLIC UTILITIES

114.08:   continued

(2)   Each Gas Company shall provide the following information to the Department for each

quarter of each calendar year (i.e., by April 15th, July 15th, October 15th, and January 15th):

(a)   leaks carried forward from previous quarter;

(b)   new leaks identified by classification during the quarter;

(c)   each leak repaired during the quarter;

(d)   each leak eliminated by replacement during the quarter;

(e)   leaks pending at end of quarter;

(f)   any change in leak classification during the quarter; and

(g)  whether each Grade 3 leak is designated as environmentally significant.

(h)   the date of designation as environmentally significant, as applicable; and

(i)   the Leak Extent or Barhole reading for environmentally significant Grade 3 leaks, as

applicable.

(3)   Each Gas Company shall specify any reclassification or redesignation of previously

identified leaks in its annual report.  For each reclassified or redesignated leak, the Gas Company

shall provide the following minimum information:

(a)   the change in the gas-in-air or leak-extent readings;

(b)   the leak migration pattern; and

(c)   a justification for the change in classification or designation.

(4)   Gas leak information, not otherwise available to the public on the Department's website,

shall be made available to any municipal or state public safety official upon written request to

the Department.

114.09:   Gas Company Procedures Manual

Each Gas Company shall incorporate procedures for all requirements of 220 CMR 114.00

into their written procedures under 49 CFR Part 192 as applicable, to ensure compliance with

M.G.L. c. 164, §§ 105A, 144, and 220 CMR 114.00.

REGULATORY AUTHORITY

220 CMR 114.00:  M.G.L. c. 164, §§ 66, 76, 76C, 105A, 144, 145, and St. 2016, c. 188, § 13.
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310 CMR:   DEPARTMENT OF ENVIRONMENTAL PROTECTION

7.40:   continued

MANUFACTURER means any small, intermediate or large volume motor vehicle manufacturer

which offers, delivers or arranges for the delivery of new motor vehicles for sale or lease in

Massachusetts as defined in Title 13 CCR § 1900, except as otherwise provided in 310 CMR

7.40(12).

MANUFACTURERS ADVISORY CORRESPONDENCE means a document issued by the

California Air Resources Board, which is a policy interpretation for further clarification of the

California Code of Regulations (CCR).

MEDIUM-DUTY PASSENGER VEHICLE means any medium-duty vehicle with a gross

vehicle weight rating of less than 10,000 pounds that is designed primarily for the transportation

of persons.  The medium-duty passenger vehicle definition does not include any vehicle which:

(a)   is an “incomplete truck” i.e., is a truck that does not have the primary load carrying

device or container attached; or

(b)   has a seating capacity of more than 12 persons; or

(c)   is designed for more than nine persons in seating rearward of the driver’s seat; or

(d)   is equipped with an open cargo area of 72.0 inches in interior length or more.  A covered

box not readily accessible from the passenger compartment will be considered an open cargo

area, for purposes of 310 CMR 7.40(1):  MEDIUM-DUTY PASSENGER VEHICLE.

MEDIUM-DUTY VEHICLE means any 2003 through 2006 model year heavy-duty low-

emission, ultra-low-emission, super-ultra-low-emission or zero-emission vehicle certified to the

standards in Title 13 CCR § 1956.8(g) or (h) or 1960.1(h)(2), having a manufacturer's gross

vehicle weight rating of 14,000 lbs. or less; any 2003 heavy-duty vehicle certified to the

standards in Title 13 CCR §1960.1(h)(1), 1956.8(g) or (h) having a manufacturer's gross vehicle

weight rating of 14,000 lbs. or less; and any 2003 and subsequent model heavy-duty low-

emission, ultra-low-emission, super-ultra-low-emission or zero-emission vehicle certified to the

standards in Title 13 CCR § 1956.8(c), (g) or (h), 1961(a)(1) or 1962 having a manufacturer's

gross vehicle weight rating between 8,501 and 14,000 lbs.

MODEL YEAR means a manufacturer's annual production period which includes January 1st of

a calendar year or, if the manufacturer has no annual production period, the calendar year.  In the

case of any vehicle manufactured in two or more stages, the time of manufacture shall be the date

of completion of the chassis.

MODIFIED PART means any aftermarket part intended to replace an original equipment

emissions-related part and which is not functionally identical to the original equipment part in

all respects which in any way affect emissions, excluding a consolidated part.

MOTOR VEHICLE POLLUTION CONTROL SYSTEM means the combination of emission-

related parts which controls air pollutant emissions from a motor vehicle or motor vehicle

engine.

2012 THROUGH 2016 MY NATIONAL GREENHOUSE GAS PROGRAM means the national

program that applies to new 2012 through 2016 model year passenger cars, light-duty trucks, and

medium-duty passenger vehicles as promulgated by the U.S. Environmental Protection Agency

(40 CFR Parts 85, 86, and 600) and Department of Transportation National Highway Traffic

Safety Administration (49 CFR Parts 531, 533, 537 and 538) on April 1, 2010, as incorporated

in and amended by the "California Exhaust Emission Standards and Test Procedures for 2001

and Subsequent Model Passenger Cars, Light-Duty Trucks, and Medium-Duty Vehicles."

2017 THROUGH 2025 MY NATIONAL GREENHOUSE GAS PROGRAM means the national

program that applies to new 2017 through 2025 model year passenger cars, light-duty-trucks, and

medium-duty passenger vehicles as adopted by the U.S. Environmental Protection Agency as

codified in 40 CFR Part 86, Subpart S, except as follows:
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310 CMR:   DEPARTMENT OF ENVIRONMENTAL PROTECTION

7.40:   continued

For model years 2021 through 2025, the "2017 through 2025 MY National Greenhouse Gas

Program" means the national program that applies to new 2021 through 2025 model year

passenger cars, light-duty-trucks, and medium-duty passenger vehicles as adopted by the U.S.

Environmental Protection Agency as codified in 40 CFR Part 86, Subpart S, as last amended on

October 25, 2016 that incorporates CFR sections 86.1818-12 (October 25, 2016), 86.1865-12

(October 25, 2016), 86.1866-12 (October 25, 2016), 86.1867-12 (October 25, 2016), 86.1868-12

(October 25, 2016), 86.1869-12 (October 25, 2016), 86.1870-12 (October 25, 2016), and

86.1871-12 (October 25, 2016).

NEW VEHICLE   means any passenger car, light-duty truck or 2003 and subsequent model year

medium-duty vehicle and 2005 and subsequent model year heavy-duty engine and vehicle with

7,500 miles or fewer on its odometer.

NON-METHANE ORGANIC GASES OR NMOG  means the total mass of oxygenated and

non-oxygenated hydrocarbon emissions.

PASSENGER CAR means any motor vehicle designed primarily for transportation of persons

and having a design capacity of 12 persons or less.

PLACED IN SERVICE means having been sold or leased to an end-user and not just to a dealer

or other distribution chain entity, and having been individually registered for on-road use in

Massachusetts.

PROJECT MANAGER  means the person responsible for the administration of Transportation

System Projects pursuant to Title 13 CCR § 1962 (g)(5), 1962.1(g)(5), and 310 CMR 7.40.

RECALL means:

(a)   A manufacturer's issuing of notices directly to consumers that vehicles in their

possession or control should be corrected;

(b)   A manufacturer's efforts to actively locate and correct vehicles in the possession or

control of consumers.

RECALL CAMPAIGN means that plan approved by the California Air Resources Board or the

Department, by which the manufacturer will effect the recall of noncomplying vehicles.

REPLACEMENT PART means any aftermarket part which is intended to replace an original

equipment emissions-related part and which is functionally identical to the original equipment

part in all respects which in any way affect emissions (including durability), or a consolidated

part.

SMALL VOLUME MANUFACTURER means, with respect to the 2001 and subsequent model-

years, a manufacturer with California sales less than 4,500 new passenger cars, light-duty trucks,

medium-duty vehicles, heavy-duty vehicles and heavy-duty engines based on the average number

of vehicles sold for the three previous consecutive model years for which a manufacturer seeks

certification as a small volume manufacturer; however, for manufacturers certifying for the first

time in California model-year sales shall be based on projected California sales. A

manufacturer’s California sales shall consist of all vehicles or engines produced by the

manufacturer and delivered for sale in California, except that vehicles or engines produced by

the manufacturer and marketed in California by another manufacturer under the other

manufacturer’s nameplate shall be treated as California sales of the marketing manufacturer.

Except as provided in the next paragraph, for the 2009 through 2017 model years, the annual

sales from different firms shall be aggregated in the following situations:

(a)   vehicles produced by two or more firms, one of which is 10% or greater part owned by

another; or

(b)   vehicles produced by any two or more firms if a third party has equity ownership of 10%

or more in each of the firms; or

(c)   vehicles produced by two or more firms having a common corporate officer(s) who is

(are) responsible for the overall direction of the companies; or
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310 CMR:   DEPARTMENT OF ENVIRONMENTAL PROTECTION

7.40:   continued

(d)   vehicles imported or distributed by any firms where the vehicles are manufactured by

the same entity and the importer or distributor is an authorized agent of the entity.

Notwithstanding the provisions of this paragraph, upon application to the Executive Officer,

a manufacturer may be classified as a "small volume manufacturer" for the 2015 through 2017

model years if the Executive Officer determines that it is operationally independent of the firm

that owns 10% or more of the applicant or has a greater than 10% equity ownership in the

applicant based on the criteria provided in the last paragraph of Title 13 CCR § 1900(b)(22).

For purposes of compliance with the zero-emission vehicle requirements, heavy-duty

vehicles and engines shall not be counted as part of a manufacturer’s sales. For purposes of

applying the 2005 through 2017 model year zero-emission vehicle requirements for small-

volume manufacturers under Title 13 CCR § 1962(b), the annual sales from different firms shall

be aggregated in the case of:

1.   vehicles produced by two or more firms, each one of which either has a greater than

50% equity ownership in another or is more than 50% owned by another; or

2.   vehicles produced by any two or more firms if a third party has equity ownership of

greater than 50% in each firm.

Notwithstanding the provisions of this paragraph, upon application to the Executive Officer,

a manufacturer may be classified as a "small volume manufacturer" for the 2015 through 2017

model years if the Executive Officer determines that it is operationally independent of the firm

that owns 50% or more of the applicant or has a greater than 50% equity ownership in the

applicant based on the criteria provided in the last paragraph of Title 13 CCR § 1900(b)(22).
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310 CMR:   DEPARTMENT OF ENVIRONMENTAL PROTECTION

7.40:   continued

Title 13 CCR Title
Section

Amended Date

1960.1.5 Optional NOx Standards for 1983 and Later Model Passenger

Cars, and Light-duty Trucks and Medium-duty Vehicles Less than

4000 Lbs. Equivalent Inertia Weight (EIW) or 3751 Lbs. Loaded

Vehicle Weight (LVW).

9/30/91

1960.5 Certification of 1983 and Subsequent Model-year Federally

Certified Light-duty Motor Vehicles for Sale in California.

9/30/91

 1961 Exhaust Emission Standards and Test Procedures – 2004 through

2019 Model Passenger Cars, Light-duty Trucks, and Medium-

duty Vehicles.

8/7/12

1961.1 Greenhouse Gas Exhaust Emission Standards and Test

Procedures – 2009 through 2016 Model Passenger Cars, Light-

duty Trucks, and Medium-duty Vehicles.

8/7/12

1961.2 Exhaust Emission Standards and Test Procedures – 2015 and

Subsequent Model Passenger Cars, Light-duty Trucks, and

Medium-duty Vehicles.

12/12/18

1961.3 Greenhouse Gas Exhaust Emission Standards and Test

Procedures – 2017 and Subsequent Model Passenger Cars,

Light-duty Trucks, and Medium-duty Vehicles.

12/12/18

1962(a), (b), (c),

(d), (e), (f), (g)(1-

7), (h), (i), (j)

Zero-emission Vehicle Standards for 2005-2008 Model Passenger

Cars, Light-duty Trucks, and Medium-duty Vehicles, Including

California Exhaust Emission Standards and Test Procedures for

2005-2008 Model Zero-emission Vehicles, and 2001 and

Subsequent Model Hybrid Electric Vehicles, in the Passenger

Car, Light-duty Truck and Medium-duty Vehicle Classes, except

for § C.7.8.

4/17/09

1962.1(a), (b), (c),

(d), (f), (g)(1-7),

(h), (i), (j), (l)

Zero-emission Vehicle Standards for 2009-2017 Model Passenger

Cars, Light-duty Trucks, and Medium-duty Vehicles, Including

California Exhaust Emission Standards and Test Procedures for

2009-2017 Model Zero-emission Vehicles Hybrid Electric

Vehicles, in the Passenger Car, Light-duty Truck and

Medium-duty Vehicle Classes, except for § C.7.8.

1/1/16

1962.2(a), (b), (c),

(d), (g)(1-7), (h),

(i), (j), (l)

Zero-emission Vehicle Standards for 2018 and Subsequent Model

Year Passenger Cars, Light-duty Trucks, and Medium-duty

Vehicles, Including California Exhaust Emission Standards and

Test Procedures for 2018 and Subsequent Model Zero-emission

Vehicles and Hybrid Electric Vehicles, in the Passenger Car,

Light-duty Truck and Medium-duty Vehicle Classes, except for

§ C.7.8.

1/1/16

1964 Special Test Procedures for Certification and Compliance – New

Modifier Certified Motor Vehicles.

2/23/90

1965 Emission Control, Smog Index, and Environmental Performance

Labels – 1979 and Subsequent Model-year Motor Vehicles.

8/7/12

1968.1 Malfunction and Diagnostic System Requirements – 1994 and

Subsequent Model-year Passenger Cars, Light-duty Trucks and

Medium-duty Vehicles and Engines.

11/27/90

1976 Standards and Test Procedures for Motor Vehicle Fuel

Evaporative Emissions.

8/7/12

1978 Standards and Test Procedures for Vehicle Refueling Emissions. 8/7/12
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310 CMR:   DEPARTMENT OF ENVIRONMENTAL PROTECTION

7.40:   continued

Title 13 CCR Title
Section

Amended Date

Article 6.  Emission Control System Warranty.

2035 Purpose, Applicability, and Definitions. 12/26/90

2036 Defects Warranty Requirements for 1979 Through 1989 Model

Passenger Cars, Light-duty Trucks, and Medium-duty Vehicles;

1979 and Subsequent Model Motorcycles and Heavy-duty

Vehicles; and Motor Vehicle Engines Used in Such Vehicles.

5/15/99

2037 Defects Warranty Requirements for 1990 and Subsequent Model

Passenger Cars, Light-duty Trucks, and Medium-duty Vehicles,

and Motor Vehicle Engines Used in Such Vehicles.

8/7/12

2038 Performance Warranty for 1990 and Subsequent Model Passenger

Cars, Light-duty Trucks, Medium-duty Vehicles and Motor

Vehicle Engines Used in Such Vehicles.

8/7/12

2039 Emissions Control System Warranty Statement. 12/26/90

2040 Vehicle Owner Obligations. 12/26/90

2041 Mediation; Finding of Warrantable Condition. 12/26/90

Article 7.  Procedures for Certifying Used Modifier-certified Motor Vehicles and Licensing Require-

                 ments for Vehicle Emission Test Laboratories.

2047 Certification Procedures for Used Modifier-certified Motor

Vehicles.

5/31/88

CHAPTER 2.  Enforcement of Vehicle Emission Standards and Surveillance Testing.

Article 1.  Assembly-line Testing.

2061 Assembly-line Test Procedures - 1983 and Subsequent Model

Years.

10/23/96

2062 Assembly-line Test Procedures - 1998 and Subsequent Model

Years.

8/7/12

Article 1.5  Enforcement of Vehicle Emission Standards and Surveillance Testing for 2005 and

                   Subsequent Model Year Heavy-duty Engines and Vehicles.

2065 Applicability of Chapter 2 to 2005 and Subsequent Model Year

Heavy-duty Engines and Vehicles.

7/25/01

Article 2.  Enforcement of New and In-use Vehicle Standards.

2101 Compliance Testing and Inspection - New Vehicle Selection,

Evaluation, and Enforcement Action.

11/27/99

2106 New Vehicle Assembly-line Inspection Testing. 11/27/99

2107 Assembly-line Quality-audit Testing. 11/27/99

2108 Order of Executive Officer. 11/30/83

2109 New Vehicle Recall Provisions. 11/30/83

2110 Remedial Action for Assembly-line Quality Audit Testing of Less

Than a Full Calendar Quarter of Production Prior to the 2001

Model Year.

11/27/99

Article 2.1  Procedures for In-use Vehicle Voluntary and Influenced Recalls.

2111 Applicability. 1/26/95
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Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Division of Marine Fisheries

322 CMR 4.00

Fishing and Shellfish Equipment

This regulation amends and recodifies the mobile gear fishing regulations at 322 CMR 4.00.  This 

includes updating the mobile gear closure boundaries using lat/long coordinates; specifying that 

chafing gear may be used on the bottom of trawl nets and net strengtheners may be used in the small 

mesh squid fishery; extending the night closure to purse seine fishing; and moving the sea scallop 

dredge gear and whiting small mesh trawl regulations into a singular mobile gear regulatory section.

M.G.L. c. 130, §§ 2, 17A, 80 and 104 and M.G.L. c. 30A, § 2

Daniel J. McKiernan 617-626-1534

251 Causeway Street, Suite 400, Boston, MA 02114

MFAC: 12/13/18; DFG - 1/29/19; EEA: 2/6/19; ANF/GOV: 3/8/19

PC: 9/6/18 - 10/8/18; PH: 10/3/18 and 10/4/18

Docket #  813
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1387 03/22/2019

03/08/2019 RB

03/22/2019

Mar  8 2019 

DMF does not anticipate a fiscal effect.

DMF does not anticipate a fiscal effect.

This is principally a recodification of existing regulations and policies and a 

fiscal effect is not anticipated.

3/6/19

322 CMR 4.06 and 4.10

1 - 4

17 & 18

23 - 28.4

1 - 4

17 & 18

23 - 28.8

Date amended small business impact statement was filed:
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322 CMR:   DIVISION OF MARINE FISHERIES

322 CMR 4.00: FISHING AND SHELLFISH EQUIPMENT

Section

 4.01:   Use of Purse Seines in Cape Cod Bay

 4.02:   Use of Nets in Inshore Restricted Waters

 4.03:   Fish Weir Buffer Zone

 4.04:   Use of Sink Gillnets

(4.05:   Further Regulation of Fishing Gear (Reserved))

 4.06:   Use of Mobile Gear

(4.08:   Fishing and Shellfish Equipment (Reserved))

 4.09:   Restrictions on Hook and Line Gear

 4.11:   Marking of Dive Gear

 4.12:   Use of Nets for Taking Striped Bass (Morone Saxatalis) or Shad (Alosa Sapidissima)

 4.13:   Trap Gear Marking and Maximum Trawl Length

 4.14:   Surface Gillnet Restrictions

 4.15:   Use of Cast Nets for Harvest of Bait

4.01:   Use of Purse Seines in Cape Cod Bay

(1)   Rules and Regulations Governing the Use of Purse Seines in Cape Cod Bay, adopted under

provisions of M.G.L. c. 30A and M.G.L. c. 130, §§ 2, 17A and 104.

(2)   Restricted Area.  No person shall fish with purse seines in Cape Cod Bay shoreward of an

imaginary straight line drawn from Sesuit Harbor in Dennis, northerly to the #1 buoy on

Billingsgate Shoal, thence northeasterly to Jeremy Point in Wellfleet, unless that person holds

a Letter of Authorization that may be issued by the Director.

4.02:   Use of Nets in Inshore Restricted Waters

(1)   Purpose.  The purpose of 322 CMR 4.02 is to manage net fishing participation in the

nearshore harbors, bays, estuaries, tidal creek, river, and salt ponds inshore waters of the

Commonwealth on a year-round basis with a particular focus on winter flounder and the

spawning season.  In addition, 322 CMR 4.02 is designed to reduce conflicts between different

fisheries and users and to identify and regulate all inshore net fisheries for purposes of resource

conservation and management.

(2)   Inshore Restricted Waters.  322 CMR 4.02 contains a listing of the defined inshore waters

and the description of the outer boundaries as delineated by specific structures such as jetties,

points, and other landmarks.

(a)   Boston and North

1.   Merrimack River.  Waters inside a line drawn between easternmost tips of north and

south jetties.

2.   Plum Island Sound.  Waters inside an imaginary straight line drawn from the dome

on Castle Hill, Ipswich to the southernmost tip of Plum Island – Approx. 5E True.

3.   Essex Bay.  Waters inside an imaginary straight line drawn from the northwestern

most point of Wingaersheek Beach to the southeastern most point of Castle Neck –

Approx. 72E True.

4.   Annisquam River, Gloucester.  Waters inside an imaginary straight line drawn from

northern tip of Farm Point to the Annisquam River Horn on Wigwam Point – Approx.

53° True.

5.   Rockport Harbor.  Waters inside an imaginary straight line drawn from the spit on

the southern shore of the Harbor to the flasher on the eastern most tip of the north

breakwater – Approx. 354° True.

6.   Gloucester Harbor.  Waters inside an imaginary straight line drawn from Eastern

Point Flashing beacon to Mussel Point – Approx. 350° True.

7.   Manchester Harbor.  Waters inside an imaginary straight line drawn from western

most tip of Proctor Point to Tucks Point – Approx. 350° True.

8.   Beverly Harbor.  Waters inside an imaginary straight line drawn from the eastern

most tip of Yacht Club Pier to southernmost tip of Woodbury Point – Approx. 29° True.
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322 CMR:   DIVISION OF MARINE FISHERIES

4.02:   continued

9.   Salem Harbor.  Waters inside an imaginary straight line drawn from Ft. Pickering

Light to nothernmost tip of Naugus Head, Marblehead -- Approx. 148° True.

10.   Marblehead Harbor.  Waters inside an imaginary straight line drawn from flashing

green beacon on northernmost tip of Marblehead Neck to the flag tower at Ft. Seawall

-- Approx. 302° True.

11.   Lynn Harbor.  Waters inside an imaginary straight line drawn from easternmost tip

of Point of Pines to the Cupola on Little Nahant -- Approx. 108° True.

12.   Boston Harbor.  Waters inside imaginary straight lines drawn from the tower on

Telegraph Hill in the town of Hull to the southernmost point of Lovells Island thence

from the northernmost point of Lovells Island to the southeasternmost tip of Deer Island.

(b)   Cape Cod Canal to Boston.

1.   Little Harbor, Cohasset.  Waters west and south of Atlantic Avenue.

2.   Cohasset Harbor.  Waters inside an imaginary straight line drawn from northernmost

point of Strawberry Point to easternmost point of Quarry Point -- Approx. 268° True.

3.   Scituate Harbor.  Waters inside an imaginary straight line drawn from northernmost

point of First Cliff to the flashing red beacon on the eastern tip of the breakwater on

Cedar Point -- Approx. 43° True.

4.   North River/South River.  Waters inside an imaginary straight line drawn from

northernmost point of Fourth Cliff to the southernmost point of Third Cliff -- Approx.

322° True.

5.   Green Harbor, Marshfield.  Waters inside an imaginary straight line drawn between

the southernmost tips of the entrance jetties.

6.   Plymouth, Kingston, Duxbury Harbors.  All waters inside an imaginary straight line

drawn from the southwestern point of Saquish Head to the northernmost point of

Plymouth Beach -- Approx 218° True.

(c)   Cape Cod.

1.   Sandwich Harbor.  Waters inside an imaginary straight line drawn between

northernmost tips of entrance jetties.

2.   Scorton Harbor, Sandwich.  Waters inside an imaginary straight line drawn between

northernmost tips of entrance jetties.

3.   Barnstable Harbor.  Waters inside an imaginary straight line drawn from the

easternmost tip of Beach Point to the western tip of the eastern shore of Bass Hole --

Approx. 84° True. 

4.   Sesuit Harbor, Dennis.  Waters inside an imaginary straight line drawn between

northernmost tips of entrance jetties.

5.   Wellfleet Harbor.  Waters inside an imaginary straight line drawn from the

southernmost tip of Jeremy Point due east (90° True) to the shore of Sunken Meadow,

Eastham.

6.   Pamet Harbor, Truro.  Waters inside an imaginary straight line drawn between the

westernmost tips of the entrance jetties.

7.   Provincetown Harbor.  Waters inside an imaginary straight line drawn from the

northernmost tip of Long Point 13° True to the tank west of Mayflower Heights.

8.   Nauset Harbor.  Waters inside an imaginary straight line drawn from the

northernmost point of Nauset Heights to the southeasternmost part of Nauset Beach,

Orleans -- Approx. 329° True.

9.   Pleasant Bay.  Waters inside an imaginary straight line drawn from the

southwesternmost point of Nauset Beach, Chatham to the southernmost point of Morris

Island -- Approx. 334° True.

10.   Stage Harbor, Chatham.  Waters inside an imaginary straight line drawn from

westernmost point of Harding Beach Point to the southernmost point of Stage Harbor --

Approx. 268° True.

11.   Taylors Pond, Chatham.  All waters including Cockle Cove and Bucks Creek.

12.   Saquatucket Harbor, Harwich.  Waters inside an imaginary straight line drawn

southernmost tips of entrance breakwaters.

13.   Wychmere Harbor, Harwich.  Same as Saquatucket Harbor.

14.   Allen Harbor, Harwich.  Same as Saquatucket Harbor.

15.   Herring River, Harwich.  Waters inside an imaginary straight line drawn between

southernmost tips of entrance breakwaters.

16.   Swan Pond River and Swan Pond, Dennis.  All waters.
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322 CMR:   DIVISION OF MARINE FISHERIES

4.06:   continued

Coastal Access Permit (CAP) means the regulated fishery permit endorsement for certain mobile

gear, issued pursuant to M.G.L. c. 130, § 80, and 322 CMR 7.01(4)(a):  Regulated Fishery and

7.05:  Coastal Access Permit (CAP). 

Cod End means all parts of a net a distance of 50 continuous meshes forward of the terminal

portion of the net where fish are retained.

Director means the Director of the Division of Marine Fisheries.

Division means the Division of Marine Fisheries.

Dredge means mobile fishing gear consisting of a mouth frame attached to a holding bag

constructed of metal rings, mesh or cages. 

Effective Fishing Width means the distance measured between the extreme outside edges of the

mouth of a dredge or dredges. 

Fishing or Fish For means to harvest, catch or take or attempt to harvest, catch or take any fish

or shellfish for commercial purposes.  A vessel is presumed to be fishing if its dredge, trawl or

seine gear remains in the water or is not on board and secured to the vessel’s sides or sterns.

Ghost Gear means any fixed fishing gear including, but not limited to, gillnets and traps with

their associated ropes which are no longer buoyed to the surface of the water, are not visible from

the surface and become entangled with mobile gear.

Hauling Back means retrieving any dredge, trawl or seine and placing the contents of  the catch

on the deck or hold of the vessel.

Mobile Gear means any moveable or encircling fishing gear or nets which are towed, hauled or

dragged through the water for the harvest of fish including, but not limited to, pair trawls, otter

trawls, beam trawls, mid water trawls, scottish seines, danish seines, pair seines, purse seines or

shellfish dredges.

Molted Lobster means any newly molted lobster whose carapace has not hardened and may be

dented by exerting lateral pressure with the fingertips.

Night Fishing means fishing ½ hour after sunset to ½ hour before sunrise during the period of

March 1st through October 31st, or from 6:00 P.M. to 6:00 A.M. during the period of

November 1st through the last day of February.

NOAA Chart means the official and reproduced nautical charts of the National Oceanic and

Atmospheric Administration, United States Department of Commerce. 

Person means any individual, including the captain, master or crew member of a fishing vessel,

or any firm, partnership, corporation or other business entity.

Seine means a net with long narrow wings that is rigged with floats and weights that is moved

through the water to catch fish or any floated or weighted net that is used to encircle fish and is

closed by means of a drawstring through threaded rings attached to the bottom of the net. 
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322 CMR:   DIVISION OF MARINE FISHERIES

4.06:   continued

Small Mesh Squid Trawl Exempted Area means that area within the waters under the jurisdiction

of the Commonwealth beginning where 42° 40' north latitude intersects with the eastern

shoreline of Chatham; thence in a straight line due east to where it intersects with the three

nautical mile line, as described on NOAA Chart #13646; thence following the three nautical mile

line, as described on NOAA Charts #13246 and #13237 in a southerly direction to where it

intersects with 70° 00' west longitude; thence due south along the 70° meridian to where it

intersects again with the three nautical mile line, as described on NOAA Chart #13237; thence

following the three nautical mile line, as described on NOAA Charts #13237 and #13218 in a

southerly then westerly direction to the MA/RI seaward marine boundary; thence following the

MA/RI seaward marine boundary in a northerly direction to the shoreline; thence following the

shoreline in a easterly direction to the starting point.  This shall exclude all applicable inshore

net areas defined at 322 CMR 4.02.     

Small Mesh Trawl means any trawl with net mesh openings that are less than 6½ inch in the cod

end and six inches throughout the remainder of the net.

Southern Shoreline of the Elizabeth Islands means the area circumscribed by an imaginary line

beginning at the shortest straight line between Cuttyhunk Island and Nashawena Island; the

shortest straight line between the easternmost point of Nashawena Island and the

southwesternmost point of Pasque Island; the shortest straight line between Pasque Island and

Naushon Island; the shortest straight line between Jobs Neck on the eastern side of Naushon

Island to the southernmost point on Nonamesset Island; the shortest straight line from Mink's

Point on the northernmost point of Nonamesset Island to the western entrance of Little Harbor

in Woods Hole. 

Three Mile Line means that line as it appears on NOAA charts demarcating waters that are three

nautical miles from the coastline. 

Top of the Trawl Net means the 50% of the trawl net that would not be in contact with the ocean

bottom during a tow if the trawl net were laid flat on the ocean floor.  It shall not include head

ropes attached to the net.

Trawl means any mobile fishing gear or nets which are towed, hauled, or dragged through the

water for the harvest of fish including, but not limited to, otter trawls, beam trawls, and pair

trawls.

Twine Top means the net material or other material on the top of a scallop dredge. 

Upper Cape Cod Whiting Area means that area within the waters under the jurisdiction of the

Commonwealth encompassed by an imaginary straight line that begins 42° 7.85' north latitude

and 70° 30.1' west longitude; thence in a south southeasterly direction to where it intersects with

42° 00' north latitude and 70° 24.076' west longitude; thence due east to where it intersects with

42° 00' north latitude and 70° 13.225 west longitude; thence in a north northwesterly direction

to where it intersects with 42° 4.75' north latitude and 70° 16.95' west longitude; thence in a east

northeasterly direction to where it intersects with 42° 8.35' north latitude and the 70° west

longitude; thence in a northwesterly direction to 42°14.05' north latitude and 70° 8.8' west

longitude; thence in a west southwesterly direction to the initial coordinate. 

Vessel means any commercial fishing vessel registered under the laws of the state and

conducting commercial fishing operations within waters under the jurisdiction of the

Commonwealth.

(2)   Seasonal Mobile Gear Closures.  The following closures shall apply to the use of mobile

gear within the waters under the jurisdiction of the Commonwealth.  
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322 CMR:   DIVISION OF MARINE FISHERIES

4.06:   continued

(a)   Area 1 - North Shore Region - Year Round Closure.  Except as provided at 322 CMR

4.06(2)(a)1. and 4.06(2)(k), it shall be unlawful to fish with mobile gear within the waters

of the North Shore Region Year Round Closure. North Shore Region Year Round Closure

consists of those waters under the jurisdiction of the Commonwealth encompassed by an

imaginary line beginning where 41° 21.552' north latitude with the eastern shoreline of Deer

Island in Winthrop; thence in a straight line in an east northeasterly direction to where it

intersects with 42° 24.497' north latitude and 70° 49.232' west longitude; thence in a straight

line in a northeasterly direction to where it intersects with 42° 27.018 north latitude and -70°

46.446' west longitude; thence continuing in a straight line in a northeasterly direction to

where it intersects with 42° 29.664' north latitude and 70° 43.914' west longitude; thence in

a straight line in a northeasterly direction to where it intersects with 42° 31.688' north latitude

and 70° 40.164' west longitude; thence in a straight line in a easterly direction to where it

intersects with 42° 31.836' north latitude and 70° 38.118' west longitude; thence in a straight

line in an east northeasterly direction to 42° 32.502' north latitude and 70° 36.432 west

longitude; thence in a straight line in a northeasterly direction to the nearest point where it

intersects with the three nautical mile line, as described on NOAA Chart #13267, at the 70°

36.162' west longitude; thence following the three nautical mile line, as described on the

NOAA Charts #13267 and 13278, to the seaward junction of the Massachusetts - New

Hampshire marine boundary; thence shoreward along the Massachusetts - New Hampshire

marine boundary to the shoreline; and thence in a southerly direction along the shoreline and

concluding at the starting point. 

1.   North Shore Mobile Gear Seasonal Area Exemptions.  Coastal Access Permit holders

further endorsed for North Shore Mobile Gear may fish within the North Shore Region

Year Round Closure Area in accordance with the following exemptions:

a. Area 1A Gloucester/Rockport Exemption.  During the periods of February 1st 

through March 31st and June 15th through September 30th, mobile gear may be fished

within those waters under the jurisdiction of the Commonwealth encompassed by an

imaginary line beginning off the northernmost Gloucester-Rockport coastline where

70° 37.365' west longitude intersects with the three nautical mile line, as described 

on NOAA Chart #13278; thence following in a straight line in a south southwesterly

direction to where it intersects 42° 42.848' north latitude and 70° 37.632' west

longitude; thence in a straight line in a southeasterly direction to where it intersects

with 42° 40.806' north latitude and 70° 33.468' west longitude; thence in a straight

line in a south southeasterly direction to where it intersects with 42° 39.504' north

latitude and 70° 32.776' west longitude; thence in a straight line due south to where

it intersects with 42° 37.806' north latitude and 70° 32.776 west longitude; thence in

a straight line in a south southwesterly direction to where it intersects with 42°

35.490' north latitude and 70° 34.578' west longitude; thence in a straight line in a

south easterly direction to the nearest point where it intersects with 70° 33.770' west

longitude at the three nautical mile line, as described on NOAA Chart #13278; thence

following the three nautical mile line, as described on NOAA Chart #13278, in a

northerly direction concluding at the starting point. 

b. Area 1B Ipswich Bay Exemption.  During the period December 15th through

April 30th, mobile gear may be fished within those waters under the jurisdiction of

the Commonwealth encompassed by an imaginary line beginning at the intersection

of 70° 47.838' west longitude with the Massachusetts - New Hampshire marine

boundary; thence following the Massachusetts - New Hampshire marine boundary

seaward in an easterly direction to where it intersects with the three nautical mile

line, as described  on NOAA Chart #13278; thence following the three nautical mile

line, as described  on NOAA Chart #13278, in a southerly direction to the northern

Gloucester-Rockport coastline to where it intersects with 70° 37.365' west longitude;

thence in a straight line in a south southwesterly direction to where it intersects with

42° 42.222' north latitude and 70° 38.130' west longitude; and thence following one

nautical mile seaward from shore in a northerly direction concluding at the starting

point. 

c.   Restrictions on the Use of Trawl Gear during Area 1A and Area 1B Seasonal

Exemptions.  It shall be unlawful for any fishermen fishing with mobile gear during

the Area 1A and 1B seasonal exemptions:
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322 CMR:   DIVISION OF MARINE FISHERIES

4.06:   continued

i.   To fish trawl nets configured with a sweep or a foot rope greater than 80 feet.

ii.   To fish trawl nets configured with a sweep or foot ropes composed of chain,

wire or discs.

iii.   To fish with roller gear. 

iv.   To possess or retain any lobsters. Any lobsters caught shall be immediately

returned to the sea.  

(b)   Area 2 Closure - Boston Harbor - April 1st through December 31st.  Except as provided

at 322 CMR 4.06(2)(k), it shall be unlawful to fish with mobile gear from April 1st through

December 31st within the waters of the Area 2 Closure. The Area 2 Closure consists of those

waters under the jurisdiction of the Commonwealth encompassed by an imaginary line

beginning where 42° 21.552' north latitude intersects with the eastern shoreline of Deer

Island in Winthrop; thence in a straight line in an east northeasterly direction to where it

intersects with 42° 24.497' north latitude and 70° 49.232' west longitude; thence in a straight

line in a southwesterly direction to where it intersects with 42° 24.432' north latitude and 70°

49.302' west longitude; thence in a straight line in a south southeasterly direction to where

it intersects with 42° 20.748' north latitude and 70° 48.000' west longitude; thence in a

straight line in a southerly direction to where it intersects with 42° 20.100' north latitude and

70° 48.114' west longitude; thence in a straight line in an east southeasterly direction to

where it intersects with 42° 18.762' north latitude and 70° 45.222 west longitude; thence in

a straight line in a west southwesterly direction to where 42°16.646' north latitude intersects

with the eastern shoreline of Nantasket Beach in Hull; and thence following the shoreline of

Hull in a north and westerly direction along the shoreline concluding at the starting point. 

(c)   Area 3 - Hull to Plymouth - May 1st through October 31st.  Except as provided at

322 CMR 4.06(2)(k), it shall be unlawful to fish with mobile gear from May 1st through

October 31st within the waters of the Area 3 Closure. The Area 3 Closure consists of those

waters under the jurisdiction of the Commonwealth beginning where 42° 16.646' north

latitude intersects with the eastern shoreline of Nantasket Beach in Hull; thence in a straight

line in a east northeasterly direction to where it intersects with 42° 18.762' north latitude and

70° 45.222' west longitude; thence in a straight line in a east southeasterly direction to where

it intersects with 42° 17.664' north latitude and 70° 42.684' west longitude; thence in a

straight line in a southeasterly direction to the nearest point where it intersects with the three

nautical mile line, as described on NOAA Chart #13267, at 70° 40.986' west longitude;

thence following the three nautical mile line, as described on NOAA Chart #13267, in a

southeasterly direction to where it intersects with 70° 35.367' west longitude; thence in a

straight line in a south southeasterly direction to where it intersects with 42° 6.948' north

latitude and 70° 34.548' west longitude; thence in a straight line in a south southeasterly

direction to where it intersects with 42° 1.632' north latitude and 70° 31.950' west longitude;

thence in a straight line in a south southeasterly direction to where it intersects with 42°

0.984' north latitude and 70° 31.464' west longitude; thence in a straight line in a west

southwesterly direction to where it intersects with 42° 0.200' north latitude at the

southeastern coastline of Gurnett Point in Plymouth; thence in a northwesterly direction

along the shoreline and concluding at the starting point. 

(d)   Area 4 - Plymouth to Provincetown - May 1st through October 31st.  Except as provided

at 322 CMR 4.06(2)(k), it shall be unlawful to fish with mobile gear from May 1st through

October 31st within the waters of the Area 4 Closure.  The Area 4 Closure consists of those

waters under the jurisdiction of the Commonwealth beginning where 42° 0.200' north

latitude intersects with the southeastern shoreline of Gurnett Point in Plymouth; thence in a

straight line in east northeasterly direction to where it intersects with 42° 0.984' north latitude

and 70° 31.434' west longitude; thence in a straight line in south southeasterly direction to

where it intersects with 41° 56.652' north latitude and 70° 28.000' west longitude; thence in

a straight line in a southerly direction to where it intersects with  41° 51.227' north latitude

and 70° 27.536' west longitude; thence in a straight line in a southerly direction to where it

intersects with 41° 49.075' north latitude and 70° 27.289' west longitude; thence in a straight

line in a southeasterly direction to where it intersects with 41° 47.978' north latitude and 70°

25.036' west longitude; thence in a straight line in a easterly direction to where it intersects

with 41° 47.339' north latitude and 70° 22.520' west longitude; thence in a straight line in a

easterly direction to where it intersects with 41° 47.137' north latitude and 70° 19.379' west

longitude; thence in a straight line in a easterly direction to where it intersects with 41°

47.298' north latitude and 70° 16.632' west longitude; thence in a straight line in a east north
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4.06:   continued

easterly direction to where it intersects with 41° 48.630' north latitude and 70° 8.650' west

longitude; thence in a straight line in a northerly direction to where it intersects with 41°

51.666' north latitude and 70° 8.130' west longitude; thence in a straight line in a northerly

direction to where it intersects with 41° 56.550' north latitude and 70° 8.550' west longitude;

thence in a straight line in a northwesterly direction to where it intersects with 41° 57.186'

north latitude and 70° 10.000' west longitude; thence in a straight line due north along the

70° 10' meridian to where it intersects with 41° 59.658' north latitude; thence in a straight

line in a northwesterly direction to where it intersects with 42° 3.498' north latitude and 70°

15.750' west longitude; thence in a straight line in a east northeasterly direction to where it

intersects with 42° 3.654' north latitude at the westerly coastline of Race Point in

Provincetown; and thence in a westerly direction along the shoreline of Cape Cod Bay

concluding at the starting point. 

(e)   Area 5 - Eastham to Mashpee - May 1st through October 31st.  Except as provided at

322 CMR 4.06(2)(k), it shall be unlawful to fish with mobile gear from May 1st through

October 31st within the waters of the Area 5 Closure. The Area 5 Closure consists of those

waters under the jurisdiction of the Commonwealth beginning where 41° 51.666' north

latitude intersects with the easterly shoreline of Nauset Beach in Eastham; thence in a straight

line due east to where it intersects with the three nautical mile line, as described on NOAA

Chart #13246; thence following the three nautical mile line, as described on NOAA Charts

#13246 and #13237 in a southerly direction to where it intersects with the 70° meridian;

thence following the 70° meridian due north to where it intersects with 41° 29.805' north

latitude; thence on following an arc heading in a northwesterly direction around Monomoy

Island that connects the following coordinates:  41° 29.724' north latitude and 70° 1.087' west

longitude; 41° 29.904' north latitude and 70° 2.335' west longitude; 41° 30.323' north latitude

and 70° 3.313' west longitude; 41° 30.926' north latitude and 70° 4.079 west longitude; 41°

31.718' north latitude and 70° 4.665 west longitude; 41° 32.780 north latitude and 70° 4.665

west longitude; 41° 33.842' north latitude and 70° 4.702' west longitude; and 41° 34.748'

north latitude and 70° 4.510' west longitude; thence in a straight line in a northeasterly

direction to where it intersects with 41° 35.372' north latitude and 70° 3.915' west longitude;

thence in a straight line in a north northwesterly direction to where it interests with 41°

35.749' north latitude and 70 4.098' west longitude; thence in a straight line in a north

northwesterly direction to where it intersects with 41° 36.147' north latitude and 70 4.211'

west longitude; thence in a straight line in a northerly direction to the nearest point where it

intersects with the three nautical mile line, as described on NOAA Chart #13237, at 41°

36.431' north latitude; thence following the three nautical mile line, as described on NOAA

Chart #13237, in a westerly direction to where it intersects with 70°28.086' west longitude;

thence in a straight line in a north northwesterly direction to where it intersects with 70°

28.828' west longitude at the southerly shoreline of Succonesset Point in Mashpee; and

thence in a easterly direction along the shoreline of Cape Cod concluding at the starting

point.

(f)   Area 6A - Mashpee to Falmouth ½ Nautical Mile Closure - June 1st through October 31st. 

Except as provided at 322 CMR 4.06(2)(k), it shall be unlawful to fish with mobile gear from

June 1st through October 31st within the waters of the Area 6A Closure.  The Area 6A

Closure consists of those waters under the jurisdiction of the Commonwealth beginning

where 70° 39.310' longitude intersects with the southerly shoreline of Nobska Point in

Falmouth; thence in a straight line in a south southeasterly direction to where it intersects

with 41° 30.498' north latitude and 70° 39.114' west longitude; thence eastward along an

imaginary line that is ½ nautical mile from the shoreline to where it intersects with 41°

32.868' north latitude and 70° 28.806' west longitude; thence in a straight line in a northerly

direction to where it intersects with 70° 28.908' west longitude at the southerly shoreline of

Succonessett Point in Mashpee; and thence in a westerly direction along the shoreline of

Cape Cod concluding at the starting point.

 (g)   Area 6B - Mashpee to Falmouth ¼ Nautical Mile Closure - April 23rd through May 31st.

Except as provided at 322 CMR 4.06(2)(k), it shall be unlawful to fish with mobile gear from

April 23rd through May 31st within the waters of the Area 6B Closure.  The Area 6B Closure

consists of those waters under the jurisdiction of the Commonwealth beginning where 70°

39.310' longitude intersects with the southerly shoreline of Nobska Point in Falmouth; thence

in a straight line in a south southeasterly direction to where it intersects with 41° 30.703'

north latitude and 70° 39.191' west longitude; thence eastward along an imaginary line that
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is ¼  nautical mile from the shoreline to where it intersects with 41° 33.134' north latitude

and 70° 28.854' west longitude; thence in a straight line in a northerly direction to where it

intersects with 70° 28.908' west longitude at the southerly shoreline of Succonessett Point

in Mashpee; and thence in a westerly direction along the shoreline of Cape Cod concluding

at the starting point. 

(h)   Area 7 - Southern Shore of the Elizabeth Islands - May 1st through October 31st.  Except

as provided at 322 CMR 4.06(2)(k), it shall be unlawful to fish with mobile gear from

May 1st through October 31st within the waters of the Area 7 Closure. The Area 7 Closure

consists of those waters under the jurisdiction of the Commonwealth beginning where 70°

56.898' longitude intersects with the southerly shoreline of Cuttyhunk Island in Gosnold;

thence in a straight line in a southeasterly direction to where it intersects with 41° 24.420'

north latitude and 70° 56.628' west longitude; thence east northeasterly direction following

an imaginary line that is ¼ nautical mile from the shoreline to where it intersects with 41°

30.703' north latitude and 70° 39.191' west longitude; thence in a straight line in a north

northwesterly direction to where it intersects with 70° 39.310'' west longitude at the southerly

shoreline of Nobska Point in Falmouth; and thence in a westerly direction along the southern

shoreline of the Elizabeth Islands concluding at the starting point. 

(i)   Area 8A - Nantucket Island North Shore - April 1st through April 30th.   Except as

provided at 322 CMR 4.06(2)(k), it shall be unlawful to fish with mobile gear from April 1st 

through April 30th within the waters of the Area 8A Closure. The Area 8A Closure

beginning where 70° 2.980' longitude intersects with the northerly shoreline of Great Point

on Nantucket Island; thence in a straight line in a north northeasterly direction to the nearest

point where it intersects with the three nautical mile line, as described on NOAA Chart

#13237, at 70° 2.124' west longitude; thence in a westerly direction along the three nautical

mile line, as described on NOAA Chart #13237, to where it intersects with 70° 19.499' west

longitude; thence in a straight line in a south southwesterly direction to where it intersects

with 41° 21.852' north latitude and 70° 20.686' west longitude; thence in a straight line in a

southeasterly  direction to where it intersects with 70° 12.431'' west longitude at the northerly

shoreline of Eel Point on Nantucket Island; and thence in a easterly direction along the

northern shoreline of Nantucket Island concluding at the starting point. 

(j)   Area 8B - Great Point and Nantucket Harbor - June 1st through September 15th.  Except

as provided at 322 CMR 4.06(2)(k), it shall be unlawful to fish with mobile gear from

June 1st though September 15th within the waters of the Area 8B Closure. The Area 8B

Closure beginning where 70° 2.980' longitude intersects with the northerly shoreline of Great

Point on Nantucket Island; thence in a straight line in a south southwesterly direction to

where it intersects 41° 19.060' north latitude and 70° 6.313' west longitude; thence due south

to where it intersects with the northern shoreline at the western end of the entrance to

Nantucket Harbor; and thence in a easterly direction along the northern shoreline of

Nantucket Island concluding at the starting point. 

(k)    General Exemptions to Seasonal Mobile Gear Closures.  The following exemptions

shall apply to the seasonal mobile gear closures set forth at 322 CMR 4.06(2)(a) through (j):

1. Purse Seine Exemption.  A vessel fishing under the authority of a Coastal Access

Permit - Purse Seine regulated fishery permit endorsement, issued in accordance with

322 CMR 7.01(4)(a), may fish with purse seine gear within the seasonal mobile gear

closures.

2    Inshore Net.  A vessel fishing in the inshore net areas, as described at 322 CMR 4.02,

under the authority of an Inshore Net Fishery regulated fishery permit endorsement issued

in accordance with 322 CMR 4.02(3) and 7.01(4)(a), may fish with purse seine gear

inside the seasonal mobile gear closures if so authorized by the conditions set forth in

said Inshore Net Permit, adopted pursuant to 322 CMR 7.01(7).

3.   Surf Clam and Ocean Quahog Dredges.  A vessel fishing under the authority of a Surf

Clam and Ocean Quahog Dredge regulated fishery permit endorsement, issued in

accordance 322 CMR 7.01(4)(a), may fish with surf clam and ocean quahog dredges

within the seasonal mobile gear closures areas in accordance with 322 CMR 6.08. 

4.   Bay Quahog Dredge Fishery.  A vessel fishing under the authority of a Bay Quahog

Dredge regulated fishery permit endorsement, issued in accordance with 322 CMR

7.01(4)(a), may fish with bay quahog dredges within the seasonal mobile gear closures

in accordance with 322 CMR 6.36. As bay quahogs are jointly managed by

municipalities pursuant to M.G.L. c. 130 § 52 and the seasonal mobile gear closures may

overlap with municipal waters the harvest of bay quahogs within these municipal waters

may also be subject to municipal permitting requirements and harvest regulations.  
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5.   Municipal Shellfish Fisheries.  The seasonal mobile gear closure areas shall not apply

to vessels fishing within municipal waters in a shellfish fishery regulated by the

municipality.

(3)   Night Closures.  Within the waters under the jurisdiction of the Commonwealth, it shall be

unlawful for any vessel using mobile gear to conduct any night fishing.

(4)   Trawl Gear General Provisions.

(a)   Minimum Trawl Net Mesh Size and Method of Measurement.  Except as authorized at

322 CMR 4.06(5), all vessels fishing with trawl gear within the waters under the jurisdiction

of the commonwealth shall only  possess fish taken with nets that have a minimum mesh size

opening that measures at least 6 ½ inches throughout the cod end and six inches throughout

the remainder of the net.

The mesh size shall be measured by the inside stretch of the net.  The mesh size will be

determined by the average of measurements of any series of 20 consecutive meshes. The

mesh in the cod end will be measured at least ten meshes from the lacings beginning at the

after end and running parallel to the long axis. 

This minimum net mesh size is measured in accordance with 322 CMR 4.06(4)(a), by

using a wedge-shaped gauge having a taper of two centimeters (0.79 inches) in eight

centimeters (3.15 inches), and a thickness of 2.33 millimeters (0.09 inches), inserted into the

meshes under a pressure or pull of eight kilograms (17.64 pounds).  

(b)   Trawl Net Modifications. 

1.   It shall be unlawful to use any device or material including, but not limited to, nets,

net strengtheners, ropes, lines or chafing gear on the top of the trawl net, except that one

splitting strap and one bull rope (if present), consisting of line and rope no more than

three inches in diameter, may be used if such a splitting strap or bull rope does not

constrict in any manner the size of the meshes on the top of the trawl net, as required at

322 CMR 4.06(4)(a). 

2.   All trawl nets not made on a braiding machine, whether of braided or twisted twine,

whether machine made or hand-made, shall use only one knot: the weavers knot.  This

shall include the sheet bend or knot by another name that is the weavers knot. 

3.   The ends of the twine, called the bars, that exit the knot are constructed so their lay

does not cross or twist.

4.   One splitting strap or one bull rope consisting of line or rope no more than two inches

in diameter may be used if such splitting strap or bull rope does not obstruct the meshes

of the net or otherwise diminish the sizes of the net mesh. 

5.   Canvas, netting or other material may be attached to the underside of the cod end to

reduce wear and prevent damage provided that no more than 25% of the meshes in the

cod end are obstructed. 

6.   It shall be unlawful to use trawl nets that utilize disks, rollers or rock-hoppers greater

than 12 inches. 

(5)   Exempted Small Mesh Trawl Fisheries.  To authorize commercial trawl fishermen to

seasonally target valuable finfish species that cannot be caught in commercially viable quantities

without the use of small mesh trawls, the following exemptions to 322 CMR 4.06(4) apply.

(a)   Small Mesh Trawl Squid Fishery.  It shall be lawful to fish with small mesh trawls for

squid in accordance with the following requirements:

1.   Permitting.  The vessel holds a Coastal Access Permit further endorsed for Small

Mesh Trawl Squid, issued in accordance with M.G.L. c. 130, § 80, and 322 CMR

7.01(4)(a).

2.   Season.  The vessel is fishing within the Small Mesh Squid Trawl Exempted Area

during the period of April 23rd through June 9th.  The Director may issue permit

conditions, in accordance with M.G.L. c. 130, § 80, and 322 CMR 7.01(7) to extend the

small mesh trawl squid fishery season. 

3.   Net Mesh Size and Method of Measurement.  The vessel uses small mesh trawls with

meshes measuring at least 1 f-inch diamond or square throughout the cod end. 
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This standard shall be applied throughout the cod end for at least 150 continuous

meshes forward of the terminus of the net. For cod ends with less than 150 meshes

forward of the terminus of the net, this minimum mesh size shall be a applied to a

minimum of a of the net measured from the terminus of the cod end to the head rope.

Meshes shall be measured using a wedge-shaped gauge having a taper of two centimeters

(0.79 inches) in eight centimeters (3.15 inches), and a thickness of  2.33 millimeters (0.09

inches), inserted into the meshes under a pressure or pull of five kilograms (11.02

pounds). 

4.   Modifications to Strengthen the Net.  The vessel shall not use any device, gear or

material applied to the top of the trawl net, except the following:

a.   Splitting straps and or bull ropes or wire around the entire circumference of the

cod end, provided these materials do not obstruct or constrict the top of the trawl net

while it is being towed. 

b    Net strengtheners or net covers that do not have a mesh opening of at least five

inches diamond or square, as measured by the methods described at 322 CMR

4.06(4)(a).

c.   A line may be used to close the opening created by the rings in the aftermost

portion of the net, provided the liner extends no more than ten meshes forward of the

aftermost portion of the net, the inside webbing of the cod end shall be the same

circumference or less than any strengthener and the liner is no more than two feet

longer than any net strengthener. 

5.   Catch Restrictions.  Vessels fishing with or in possession of any net that does not

comply with the minimum trawl net mesh size at 322 CMR 4.06(4)(a) are prohibited

from retaining, possessing or landing more than 100 pounds of winter flounder,

yellowtail flounder or summer flounder, in any combination. 

(b)   Area 1A and Upper Cape Cod Raised Foot Rope Trawl Fisheries for Whiting Fishery.

It shall be lawful to fish with small mesh raised footrope trawls for whiting in accordance

with the following requirements:

1.   Permitting. 

a.   Area 1A Exempted Whiting Fishery.  The vessel holds a Coastal Access Permit

further endorsed for Small Mesh Trawl Whiting and North Shore Mobile Gear,

issued in accordance with M.G.L. c. 130, § 80, and 322 CMR 7.01(4)(a).

b.   Upper Cape Cod Whiting Fishery.  The vessel holds a Coastal Access Permit

further endorsed for Small Mesh Trawl Whiting, issued in accordance with

M.G.L. c. 130, § 80, and 322 CMR 7.01(4)(a). 

2.   Season. 

a.   Area 1A.  The vessel is fishing within Area 1A, as described at 322 CMR

4.06(2)(a)(1)(a), during the period of September 1st through September 30th. 

b.   Upper Cape Cod.  The vessel is fishing within the Upper Cape Cod Whiting Area

during the period of September 1st through November 20th.

3.   Trawl Specifications.  The trawl used by the vessel shall conform to the gear

specifications below: 

a.   Minimum Net Mesh Size and Method of Measurement.  The net meshes shall

measure at least 2 ½-inch diamond or square throughout the cod end.  Minimum

mesh size is measured by the inside stretch of the net. Meshes shall be measured

using a wedge-shaped gauge having a taper of two centimeters (0.79 inches) in eight

centimeters (3.15 inches), and a thickness of 2.33 millimeters (0.09 inches), inserted

into the meshes under a pressure or pull of five kilograms (11.02 pounds).  

b.   Headrope.  The trawl shall be configured with a headrope that conforms to the

following requirements: 

i.   The headrope is rigged with floats that measure at least eight inches in

diameter.

ii.   The floats are attached along the entire length of the headrope with a

maximum spacing of four feet between each float.

c.   Groundgear.  The trawl shall be configured with groundgear that conforms to the

following requirements:

i.   All bare wire groundgear that is not larger than ½ inch in diameter for the top

leg, e inch in diameter for the bottom leg and not larger than ¾ inch diameter for

the ground cables. 
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4.06:   continued

ii.   The top legs shall be at least as long as the bottom legs. 

iii.   The total length of ground cables shall not be greater than 40 fathoms (240

feet) from the trawl doors to the wing ends. 

d.   Footrope.  The trawl shall be configured with a footrope that conforms to the

following requirements:

i.   The footrope is longer than the headrope, but by no more than 20 feet longer

than the headrope.

ii.   The footrope is rigged so it does not touch the ocean floor when towed. 

e.   Drop Chains.  The trawl shall be configured with drop chains that conform to the

following requirements: 

i.   The drop chains are at least 42 inches in length. 

ii.   The maximum size of the drop chain stock shall be 5/16 inch when a sweep is

used and d inch when no sweep is used. 

iii.   Only bare chain shall be used. The use of additional weights on the drop

chains is prohibited.

iv.   Drop chains shall be hung from the center of the footrope and the corners

(the junction of the bottom wing to the belly at the foot rope). 

v.   Drop chains shall be hung at eight-foot intervals along the footrope from the

corners to the wing ends. 

f.   Sweep Specifications.  The use of a chain sweep is not required. However, if a

chain sweep is used it must conform to the following requirements.

i.   The sweep shall be bare chain measuring no greater than 5/16 inch chain stock.

ii.   The sweep shall be the same length as the foot rope. 

iii.   The sweep shall be attached to the ends of the drop chains and the center of

the sweep must be attached to the drop chain from the center of the footrope.

iv.   The points where each drop chain is attached on the sweep and the foot rope

must be the same distance from the center drop chain attachments. 

v.   The ends of the sweeps shall be attached to the drop chains at the center of

the footrope.

4.   Bycatch Restrictions.  The vessel does not retain, possess or land any cod, haddock,

pollock, redfish, white hake, yellowtail founder, winter flounder, American plaice, witch

flounder, summer flounder, skates, monkfish, ocean pout, sculpin, sea raven, lobsters or

crabs. 

(6)   Sea Scallop Dredge Gear

(a)   Dredge Width.  It shall be unlawful to possess a sea scallop dredge or retain sea scallops

caught by a dredge whereby the dredge or a combination of dredges has an effective fishing

width greater than ten feet while fishing within the waters under the jurisdiction of the

Commonwealth. 

(b)   Dredge Rings. 

1.   Minimum Size.  It shall be unlawful to possess a sea scallop dredge or retain sea

scallops caught by a dredge with rings less than four inches. 

2.   Method of Measurement.  The minimum ring size shall be determined by measuring

the length of the shortest straight line passing through the center of the ring from one

inside edge to the opposite inside edge.  The measurement shall not include normal welds

from ring manufacturing or links. The rings to be measured shall be at least five rings

away from the mouth of the dredge and at least two rings away from the other rigid

portions of the dredge.

(c)   Twine Top. 

1.   Minimum Twine Top Net Mesh Size.  It shall be unlawful to possess a sea scallop

dredge or retain sea scallops caught by a dredge using twine top with a net mesh of less

than ten inches square or diamond. 

2.   Twine Top Configuration.  It shall be unlawful to configure or construct the twine top

in any manner that obstructs the net mesh so that it is less than ten inches square or

diamond.

(7)   Experimental Fisheries.  The Director may, at his or her discretion, authorize the use of

nonconforming trawls.  This will be done to collect data to determine if certain gear

modifications may be appropriate. Permit holders must request and obtain a Letter of

Authorization to participate in any authorized experimental fishery.
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4.06:   continued

(8)   Declaration of Temporary Mobile Gear Closures.  The Director may declare temporary

mobile gear closures within the waters under the jurisdiction of the Commonwealth, if the

Director has determined that the closure is necessary to immediately resolve gear conflicts due

to high densities of fixed fishing gear or to protect high densities of molted lobsters. 

(a)   Procedure for Declaring Temporary Mobile Gear Closures.  The declaration of a

temporary closure is not effective until: 

1.   It has been approved by a majority of the Marine Fisheries Advisory Commission.

2.   A notice of closure has been filed with the Massachusetts Register and published or

posted in conspicuous places accessible to fishermen.  The notice of closure must state:

a.   a determination of need or basis for the closure;

b.   the exact area to be closed; and

c.   the duration during which the closure will be in effect.

3.   During the temporary closure the Director shall consider comments on the closure by

the public or a state or federal agency.  Based on these written comments the Director

may alter, amend or rescind the closure in accordance with this procedure. 

(9)   Gear Retrieval.  Any vessel using mobile gear whose gear becomes entangled with ghost

gear may haul said ghost gear on board for the purpose of identification and shall return the ghost

gear to the rightful owner, if authorized in writing by said owner of the ghost gear.  

(10)   Prohibitions.  It shall be unlawful:

(a)   to violate any provision of 322 CMR 4.06;

(b)   for any vessel or its occupants to molest, damage, destroy, cut or deface any fixed and

stable fishing gear;

(c)  for any vessel or its occupants to possess any ghost gear without proper written

authorization of the owner; 

(d)   for any vessel to retain, possess or land any lobsters harvested by mobile gear within the

waters under the jurisdiction of the Commonwealth. 

(e)   to use in any manner any mobile fishing gear in or possess any fish, including finfish,

shellfish or crustaceans, harvested from an area which has been closed pursuant to 322 CMR

4.06(8).

(4.08:   Fishing and Shellfish Equipment:  (Reserved))

4.09:   Restrictions on Hook and Line Gear

Use of Natural Bait with Embedded or Attached Weights.  It shall be unlawful for any person

to fish with natural bait that has been rigged with embedded or attached weights or other

materials, unless such weights or other materials are attached to the end of the fishing line.

4.11:   Marking of Dive Gear

(1)   Dive Fishing for Lobsters.  Any person authorized to take lobster by dive gear, in

accordance with M.G.L. c. 130, §§ 37, 38 or 80, and 322 CMR 7.01(2):  Commercial Fisherman

Permits or (4):  Special Permits, shall mark a floating marker, described at M.G.L. c. 130, § 38A

so as to display the permit number assigned by the Director. The permit numbers shall be not less

than three inches in height nor less than ½ inch in thickness or width of line.

(2)   Marking of SCUBA Air Tanks.  Any person authorized to take lobster by dive gear, in

accordance with M.G.L. c. 130, §§ 37, 38 or 80, and 322 CMR 7.01(2):  Commercial Fisherman

Permits or (4):  Special Permits, that is using SCUBA gear shall mark the air tank(s) of the diver

to display the permit number assigned by the Director.  The permit numbers shall be not less than

three inches in height nor less than ½ inch in thickness or width of line.

4.12:   Use of Nets for Taking Striped Bass (Morone Saxatalis) or Shad (Alosa Sapidissima)

(1)   It is unlawful to offload onto any vessel within waters under the jurisdiction of

Massachusetts or to offload or land onto any pier, wharf or other structure within Massachusetts

any striped bass or shad which was harvested, caught or taken by any net.
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4.12:   continued

(2)   It is unlawful for any vessel registered under the laws of the state as that term is defined in

M.G.L. c. 130, § 1 to harvest, catch or take any striped bass or shad by any net in any waters

under the jurisdiction of Massachusetts or in those waters within the United States 200 miles

exclusive economic zone bounded in such a way that the inner boundary is a line coterminous

with the seaward boundary of each coastal state and the outer boundary is a line drawn in such

a manner that each point on it is 200 nautical miles from the baseline from which the territorial

sea is measured, as depicted on nautical charts of the National Oceanic and Atmospheric

Administration.

(3)   It is unlawful for any person, firm, corporation, restaurant, supermarket or other retail or

wholesale distributor of fish or fish products to possess any striped bass or shad harvested,

caught, or taken by nets except striped bass or shad lawfully harvested, caught, taken or

possessed in jurisdictions other than Massachusetts.

4.13:   Trap Gear Marking and Maximum Trawl Length

(1)   Definitions.

Boston Harbor and its Approaches means those waters under the jurisdiction of the

Commonwealth circumscribed by an imaginary line beginning at Point Allerton in Hull; thence

in an easterly direction to the #1 buoy at Thieves Ledge; thence in a northerly direction to the BG

buoy; thence in a westerly direction to Grovers Cliff in Winthrop.

East End  means that part of the trawl extending from 01° through 180° magnetic.

Recreational Fishing means the non-commercial taking or attempted  taking of lobsters and crabs

for personal or family use, sport or pleasure, which are not to be sold, traded or bartered.

Single means individually set and buoyed traps.

Trap  means any lobster trap, modified lobster trap, fish pot, conch pot or any other contrivance,

other than nets, that is placed on the ocean bottom and designed to catch finfish, whelks lobsters

or crabs.

Trawls means a series of single traps that are tied together and buoyed at one or both ends.

West End means that part of a trawl extending from 181° through 00° magnetic.

(2)   Traps.  The following requirements apply to marking of traps set within the waters under

the jurisdiction of the Commonwealth.

(a)   Buoy and Trap Marking.

1.   All buoys set by commercial fishermen permitted in accordance with M.G.L. c. 130,

§§ 37, 38 or 80, and 322 CMR 7.01(2):  Commercial Fisherman Permits or (4):  Special

Permits, shall be marked with the permit number assigned by the Director.

2.   All traps or cars set by commercial fishermen permitted in accordance with

M.G.L. c. 130, §§ 37, 38 or 80, and 322 CMR 7.01(2):  Commercial Fisherman Permits

or (4):  Special Permits, shall be marked with trap tags in accordance with 322 CMR

6.31:  Trap Tags.

3.   All buoys set by non-commercial lobster and crab trap fishermen, permitted in

accordance with M.G.L. c. 130, §§ 37 and 38, and 322 CMR 7.01(4):  Special Permits,

shall be marked with the letter "N" prior to the permit number assigned by the Director

then a dash (-) with a single digit from 0 - 9 shall follow the permit number indicating

the sequential trap number in the series up to ten traps.  Said alpha numerical sequence

shall be permanently secured to the inside of the trap through the use of a synthetic plate

or by being burned or cut into a wooden lath.

4.   The buoy markings required in 322 CMR 4.13(4) shall not be less than one inch in

height nor less than ½ inch in thickness or width of line.
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4.13:   continued

(b)   Buoy Line Marking Requirements.

1.   Single Traps in LCMA1.  The buoy line on single traps fished or authorized to fish

in LCMA 1, as defined at 322 CMR 6.33:  Lobster Management Areas, shall be marked

with three 12 inch marks located at the top, midway and bottom of the buoy line.  Each

mark shall be composed of at least six inches of red and at least six inches of white.

2.   Single Traps in LCMA2.  The buoy line on single traps fished or authorized to fish

in LCMA 2, as defined at 322 CMR 6.33:  Lobster Management Areas, shall be marked

with three 12 inch marks located at the top, midway and bottom of the buoy line.  Each

mark shall be composed of at least six inches of red and at least six inches of black.

3.   Single Traps in Outer Cape Cod LCMA.  The buoy line on single traps fished or

authorized to fish in Outer Cape Cod LCMA, as defined at 322 CMR 6.33:  Lobster

Management Areas, shall be marked with three 12 inch marks located at the top, midway

and bottom of the buoy line.  Each mark shall be composed of at least six inches of red

and at least six inches of yellow.

4.   Trawls in LCMA1, LCMA2 and Outer Cape Cod LCMA.  The buoy line on trawls

fished or authorized to fish in LCMA 1, LCMA 2 or the Outer Cape Cod LCMA, as

defined in 322 CMR 6.33:  Lobster Management Areas, shall be marked with three red

marks of at least 12 inches.  A mark shall be located at the top, midway and bottom of

the buoy line.

5.   Trawls in LCMA 3.  The buoy line on trawls fished or authorized to fish in LCMA

3, as defined in 322 CMR 6.33:  Lobster Management Areas, shall be marked with three

black marks of at least 12 inches.  A mark shall be located at the top, midway and bottom

of the buoy line.

6.   Non-commercial Lobster and Crab Traps.  The buoy line on traps fished or

authorized to be fished by recreational lobster and crab fishermen, permitted in

accordance with 322 CMR 7.01(4):  Special Permits shall be marked with a red mark

midway on the buoy line of at least four inches.

7.   Exception to Buoy Line Marking Requirements.  If the color of the buoy line is the

same as or similar to the buoy line marking requirement color code, a similar sized white

mark may be substituted for that color code at the appropriate location(s) on the buoy

line.

(c)   Surface Identification of Traps.

1.   Single Traps.  Single traps shall each be marked with a single buoy measuring at least

seven inches by seven inches or five inches by 11 inches.  Sticks are optional, but if used,

shall not have a flag attached.

2.   Trawls.  The east end of a trawl shall be marked with a double buoy, consisting of

any combination of two buoys measuring at least seven inches by seven inches or five

inches by 11 inches and one or more three foot sticks.  The west end of a trawl shall be

marked with a single buoy measuring at least seven inches by seven inches or five inches

by 11 inches buoy with a three foot stick and a flag.

3.   Exemption for Boston Harbor and its Approaches.  It shall be lawful to fish with

trawls marked on one end with a plastic bottle attached by at least ten feet of ½ inch

cotton line or similar light material, provided that said substitute buoy shall be painted

with the buoy colors and permit number of the owner.  A single seven inches by seven

inches or five inches by 11 inches shall mark the other end of the trawl.  Sticks need not

be used.

(d)   Trawl Maximum Length.  The total length of trawls set in waters under the jurisdiction

of the Commonwealth shall not exceed 2,500 feet from end to end.

4.14:   Surface Gillnet Restrictions

(1)   Tending Requirement.  Fishermen setting or fishing surface gillnets shall remain within 200

feet of the net at all times.

(2)   Gear Specifications.

(a)   Floatation.  Surface gillnets must have a headrope sufficiently buoyant to float at the

surface.  If any portion of a gillnet when fished is exposed at the water's surface then the net

shall be considered a surface gillnet.
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4.14:   continued

(b)   Marking.  All buoys shall be marked with reflective tape.  The holder's permit number

shall be marked on all buoys and at least once every 50 feet on the headrope.  Holders may

burn or carve their number into floats attached to the headrope which shall measure at least

½ inch in height; alternatively if permit holders opt to mark the net with synthetic durable

material, then the numbers shall be clearly visible and measure at least ¼ inch height.  The

net ends shall be marked with bullet-shaped buoys with a size of nine x 16 inches and clearly

marked with the letters SGN and the six-digit permit number of the holder.

(3)   Net Dimensions.  It shall be unlawful to fish more than 300 linear feet of surface gillnets

at any one time.

(4)   Mesh Size Openings.  It shall be unlawful to fish with a surface gillnet with mesh openings

larger than 3¾ inches or smaller than 1f inches.

(5)   Area and Season Closures.

(a)   In addition to area and season closures in 322 CMR 4.09(2) and 12.04(1):  Gillnet

Closures in Right Whale Critical Habitat and Cape Cod Bay, it is unlawful to fish surface

gillnets year-round in Buzzards Bay.

(b)   Southern New England Inshore Restricted Waters January 1st through May 15th Seasonal

Closure.  During January through May 15th, it is unlawful to fish surface gillnets in any

Inshore Restricted Waters as defined by 322 CMR 4.02 that are south and east of Cape Cod

and the Islands, including Vineyard Sound and Nantucket Sound.  This area includes the

Pleasant Bay and Nauset Harbor, including all connecting embayments.

(c)   Gulf of Maine Inshore Restricted Waters January 1st through  May 31st Seasonal Closure. 

During January through May 31st, it is unlawful to fish surface gillnets in any Inshore

Restricted Waters as defined by 322 CMR 4.02 that are north of Cape Cod to the New

Hampshire Border.  This area also includes all estuaries and embayments that drain to Cape

Cod Bay.

(6)   Retained Species.  No other species except, menhaden, sea herring, or mackerel may be

retained by fishermen using a surface gillnet.

4.15:   Use of Cast Nets for Harvest of Bait

(1)   Definitions.  For purposes of 322 CMR 4.15, the following words have the following

meanings:

(a)   Cast Net  means any circular net weighted along the perimeter that is operated by one

person throwing the net out over the water and designed to catch bait fish beneath the net as

it as it falls through the water.

(b)   Bait Fish  means those species commonly used as bait and includes menhaden, sea

herring, sand launce, and mackerel.

(2)   Permit.  A person may, without a special permit, use a cast net for purposes of taking bait.

(3)   Prohibitions.  It shall be unlawful for:

(a)   any person to use a cast net for purposes of obtaining bait for sale without possessing

a commercial permit.

(b)   any person to use a cast net for purposes of obtaining bait for sale to other fishermen

without possessing a bait dealer permit.

REGULATORY AUTHORITY

322 CMR 4.00:  M.G.L. c. 130, §§ 2, 17A, 80 and 104; 16 U.S.C. 1856(a)(2).

3/22/19 322 CMR - 28.7

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



322 CMR:   DIVISION OF MARINE FISHERIES

NON-TEXT PAGE

3/22/19 322 CMR - 28.8

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Division of Marine Fisheries

322 CMR 6.00

Regulation of Catch

This regulation implements a 10-year schedule to increase the minimum gauge width for knobbed and 

channeled whelk to 3 5/8", a size at which 50% of female whelks are sexually mature.  The gauge will 

increase by 1/8" on a biennial basis beginning in 2019 when the gauge width will be increased from 2 

7/8" to 3". This is being done to enhance spawning stock biomass protections.

M.G.L. c. 130, §§ 2, 17A, 80 and 104 and M.G.L. c. 30A, § 2
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:
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adopted by this agency. ATTEST:

1387 03/22/2019

03/08/2019 RB
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Mar  8 2019 

Loss of catch resulting from gauge increase in 2019 will likely contribute to a 

loss of whelk related income.

Loss of catch resulting from biennial gauge increases will likely contribute to 

a loss of whelk related income.

DMF anticipates a fiscal impact.

3/6/19
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322 CMR:   DIVISION OF MARINE FISHERIES

6.21:   continued

(b)   Minimum Chute Gauge Width and Chute Gauge Specifications.  The chute gauge used
to determine the legal size for knobbed and channeled whelks shall measure at least six
inches length and by 1½" height.  The internal width of the chute gauge shall be: three inches
for 2019 and 2020; 3c" for 2021 and 2022; 3¼" for 2023 and 2024; 3 d" for 2025 and
2026; 3½" for 2027 and 2028; and 3e" for 2029 and beyond.  No person shall modify the
specified chute gauge in any manner that may affect the gauging of knobbed or channeled
whelks.  It shall be prima facie evidence of a violation of 322 CMR 6.21(2)(c) if a
commercial fisherman is not in possession of a chute gauge meeting these minimum
specifications when fishing for or in possession of knobbed or channeled whelks.
(c)   Methodology of Determining Legal Sized Whelk with the Chute Gauge.  Knobbed and
channeled whelks shall be oriented to the chute gauge with its operculum facing down and
laying as flat on the chute gauge as possible.  A knobbed or channeled whelk shall be
unlawful to take or possess if it can pass through the chute gauge in this required orientation
with its siphonal canal at any angle to the side walls of the gauge.  The required orientation
of the knobbed or channeled whelk to the chute gage is depicted in the image below:

1.   Exemptions for Dealers.  Notwithstanding the requirements of 322 CMR 6.21(2)(c),
a  dealer permitted in accordance with 322 CMR 7.01(3):  Dealer Permits may obtain,
possess and process knobbed and channeled whelks that are not legal sized if such
knobbed or channeled whelks were lawfully harvested in the jurisdiction of another state. 
All containers of such knobbed and channeled whelks shall bear a shellfish tag, as
required by M.G.L. c. 130, §§ 81 and 82.

(d)   Tagging of Knobbed and Channeled Whelks by Commercial Fishermen.  Because
knobbed and channeled whelks are shellfish as defined in M.G.L. c. 130, § 2, commercial
fishermen who retain such whelks harvested in accordance with the requirements of
322 CMR 6.21(2)(c) shall place them in containers that bear a shellfish harvester tag as
required by 322 CMR 16.00:  Shellfish Harvest and Handling.
(e)   Prohibitions.  Except as provided in 322 CMR 6.21(2)(c)1., it shall be unlawful for:

1.   any person to possess a knobbed or channeled whelk that is less than the legal size
as determined in accordance with 322 CMR 6.21(2)(b) and (c) for longer than it is
necessary for immediate measurement and return to the sea.
2.   any person to modify the chute gauge specified in 322 CMR 6.21(2)(b) in any manner
that may affect the method of measurement of knobbed and channeled whelks.
3.   any person to manipulate the orientation of a knobbed or channeled whelk to the
chute gauge so that it is measured in a manner other than the method of measurement
prescribed at 322 CMR 6.21(2)(c).
4.   any commercial fisherman to not possess on their vessel a chute gauge meeting the
specifications in 322 CMR 6.21(2)(b) when fishing for or in possession of knobbed or
channeled whelk.
5.   to possess any knobbed or channeled whelk in a condition other than whole in-shell,
except by a dealer licensed in accordance with 322 CMR 7.01(3):  Dealer Permits.
6.   to process whelks at any location other than at a facility of a dealer licensed in
accordance with 322 CMR 7.01(3):  Dealer Permits for that purpose.

(3)   Possession Limit.
(a)   Coastal Access Permit Holders.  For commercial fishermen fishing with mobile gear
under the authority of a Coastal Access Permit regulated fishery permit endorsement, issued
in accordance with 322 CMR 7.05:  Coastal Access Permit (CAP), it shall be unlawful to
take, possess or land more than 1,000 pounds of channeled whelk and knobbed whelk
combined during any single fishing trip or 24-hour day, whichever period of time is longer.
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322 CMR:   DIVISION OF MARINE FISHERIES

6.21:   continued

(b)   Scuba or Hand Harvest.  For commercial fishermen fishing with Scuba or hand harvest
gear, it shall be unlawful to take, possess or land a combination of channeled and knobbed
whelk that exceeds one level filled standard fish tote.
(c)   Recreational Fishing Limit.  It shall be unlawful for any person engaged in recreational
fishing to possess or land more than 15 channeled or knobbed whelk combined during any
calendar day. 

6.22:   Summer Flounder (Fluke) Restrictions

(1)   Definitions.

Commercial Fishermen  means fishermen fishing for purposes of sale, barter, or exchange.

Longline  means any fishing gear having a single weighted main line set along the ocean bottom
to which many gangions or leaders (short-line sections) are attached with each one ending with
a baited hook.

Possession Limits.  For purposes of 322 CMR 6.22, all possession limits shall be per trip or per
24-hour day, whichever is the longer period of time, except where noted otherwise, and shall be
vessel limits regardless of the number of commercial fishermen with fluke special permits
onboard said vessel.

Quota  means the Commonwealth's 6.8% share of the annual commercial summer flounder quota
adopted by the Atlantic States Marine Fisheries Commission.

Recreational Fisherman means fishermen fishing for purposes of personal or family use by
angling.

Summer Flounder means fluke or that species of fish known as Paralichthys dentatus.

(2)   Commercial Fishery.
(a)   Minimum Size.  It shall be unlawful for commercial fishermen to land or possess
summer flounder less than 14 inches in total length.
(b)   Seasonal Quota Allocations.  The annual quota shall be split with a target allocation of
30% to the Period I from January 1st through April 22nd, 70% allocated to the Period II from
April 23rd through December 31st.  Any unused portion of the quota from Period I may be
reallocated to Period II.  Overharvest of either period allocation may be deducted from the
corresponding period in the following year.
(c)   Period I.  It is unlawful for any commercial fisherman during the period January 1st 
through April 22nd to land or possess during a 24-hour day:

1.   any summer flounder during the period January 1st through January 31st.
2.   more than 500 pounds of summer flounder caught with nets beginning February 1st.
3.   more than 100 pounds of summer flounder caught with nets when 25% or more of
the annual quota has been reached.

(d)   Period II.
1.   April 23rd through June 9th.  It is unlawful for any commercial fisherman during the
period April 23rd through June 9th to land or possess:

a.   more than 100 pounds of summer flounder caught with nets or longlines during
a 24-hour day.
b.   summer flounder caught with handlines or rod-and-reel.

2.   June 10th through December 31st.
a.   It is unlawful for any commercial fisherman to possess or land summer flounder
on Fridays or Saturdays.
b.   It is unlawful for any commercial fishermen using nets to possess or land more
than 300 lbs. of summer flounder and for any commercial fishermen using hooks to
possess or land more than 200 lbs. of summer flounder.

(e)   Closure.  It is unlawful for commercial fishermen to land or possess summer flounder
when the Director closes the fishery during any of the two periods in 322 CMR 6.22.
(f)   Vessel Limits.  The landing/possession limits described in 322 CMR 6.22(2) shall apply
to any vessel involved in the commercial summer flounder fishery, regardless of the number
of commercial fishermen with summer flounder special permits on board said vessel.
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CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Division of Marine Fisheries

322 CMR 7.00

Permits

This regulation makes several technical corrections to DMF permitting regulations. This includes: (1) 

correctly establishing the Coastal Access Purse Seine Permit as an open access permit; and (2) 

simplifying regulatory language in the Coastal Access Permit section, including the vessel size limit 

rule.

M. G.L. c. 130, §§ 2, 80 and 104 and M.G.L. c. 30A, § 2
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.
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Publication - To be completed by the Regulations Division
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DMF does not anticipate a fiscal effect.

DMF does not anticipate a fiscal effect.

These changes are technical corrections.

3/6/19

322 CMR 7.01(4); 322 CMR 7.05(4), (11) and (13).

Please See 322 CMR 7.00, 

Docket 816 in This Register 

for

Replacement Pages.

Date amended small business impact statement was filed:
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Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Division of Marine Fisheries

322 CMR 7.00

Permits

This regulation establishes a December 31, 2018 Control Date for the State-Waters Groundfish 

Fishery. Subject to future rule making, this control date may be used to limit entry and participation in 

the state-waters groundfish fishery based on prior fishing history. Technical corrections are also 

made to refine the language addressing the rules governing waiving the owner-operator requirement 

for fish pot permits.

M.G.L. c. 130, §§ 2, 80 and 104 and M.G.L. c. 30A, § 2
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:
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DMF does not anticipate a fiscal effect.

DMF does not anticipate a fiscal effect.

The control date will not have a fiscal impact. However, it may be used in 

the future to limit participation based on prior history.

3/6/19

322 CMR 7.04(2)(f) and 322 CMR 7.06(5)(a).

59 - 64

68.5 - 68.14

59 - 64

68.5 - 68.14
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322 CMR:   DIVISION OF MARINE FISHERIES

322 CMR 7.00: PERMITS

Section

7.01:   Form, Use and Contents of Permits

7.02:   Master and Subordinate Digger Permits

7.03:   Coastal Lobster Permit and Trap Allocation Transfer Programs

7.04:   Commercial Fisheries Control Date

7.05:   Coastal Access Permit (CAP)

7.06:   Limited Entry Permits

7.07:   Dealers Acting as Primary Buyers

7.08:   Offshore Lobster Permit Control Date, Moratorium, and Transfers

7.09:   Further Regulation of Permits (Reserved)

7.10:   Recreational Saltwater Fishing Permits

7.01:   Form, Use and Contents of Permits

(1)   Definitions.  For purposes of 322 CMR 7.01, unless the context requires otherwise, the

following words shall have the following meanings:

At-sea Processing  means to receive or transfer fish, fillet fish or shuck shellfish and/or freeze

fish or shellfish.  At-sea processing does not include the filleting of finfish for personal use as

authorized pursuant to 322 CMR 6.41(2)(a):  Possession of Fish Parts by Commercial

Fishermen; the evisceration of finfish, including the removal of codfish gonads and monkfish

livers; the separating of monkfish tails from whole monkfish; and the shucking of bay scallops

and sea scallops under the authority of a regulated fishery permit endorsement.

Bait means marine organisms including, but not limited to, fish, shellfish and seaworms

exclusively used to attract and harvest other fish and shellfish.

Commercial Fishing means to take or harvest any fish or shellfish for purposes of sale, barter or

exchange, or to keep for personal or family use any fish or shellfish taken under the authority of

a commercial permit issued by the Director.

Commercial Purposes means the possession or attempted possession of any fish or shellfish in

connection with any person, business or other undertaking intended for sale, barter, exchange or

other forms of profit, excluding for-hire recreational fishing businesses permitted in accordance

with 322 CMR 7.10(5).

Director means the Director of the Division of Marine Fisheries.

Harvest means to catch, dig, take or attempt to catch, dig or take any fish, shellfish or bait.

Land or Landing as used in 322 CMR 7.00, and in M.G.L. c. 130, § 80, means to transfer or

attempt to transfer the catch of fish or shellfish from any vessel to any other vessel or onto any

land, pier, wharf, dock or other artificial structure, or for a fishing vessel with any fish onboard

to tie-up to any dock, pier or other artificial structure.

Mobile Device means any electronic device that can be carried on one's person, such as a

smartphone, which is capable of displaying a true, complete and legible image of a current and

valid permit issued by the Division.

Mobile Gear means any movable fishing gear or nets which are set, towed, hauled, or dragged

through the water for the harvest of fish, squid, and shellfish including, but not limited to, otter

trawls, beam trawls, bottom and mid-water pair trawls, Scottish seines, Danish seines, pair

seines, purse seines, and sea scallop dredges.  For the purpose of this section, mobile gear does

not include surf clam and ocean quahog dredges, bay quahog dredges or the use of moveable

fishing gear by shellfish fishermen authorized under a local permit to take shellfish and are

fishing only within those city or town waters.

Non-commercial means the harvest of fish, shellfish or bait for purposes of personal use only and

not for purposes of sale, barter or exchange.
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322 CMR:   DIVISION OF MARINE FISHERIES

7.01:   continued

Online System means the online recreational permitting system of the Department of Fish and
Game and the Division of Marine Fisheries, accessible via the Department's and the Division's
website, which allows for the automated issuance of recreational saltwater and non-commercial
lobster fishing permits.  The purchase online of a recreational saltwater or non-commercial
lobster permit requires an electronic signature made after an online affirmation under the pains
and penalties of perjury by the applicant that the information provided is true and accurate and
that the applicant shall comply with all applicable marine fisheries regulations.

Possession or to Possess  means to have custody or control of, or to handle or hold.

Recreational Fishing means the non-commercial taking or attempted taking of finfish for
personal or family use, sport or pleasure which are not sold, traded or bartered.

Registered Length means that length set forth in either the U.S. Coast Guard or Massachusetts
Boat and Recreational Vehicle Safety Bureau, whichever is applicable.

Shellfish means clams, conchs, limpets, mussels, oysters, periwinkles, quahogs, razor clams, bay
scallops, sea scallops, surf clams, ocean quahogs and winkles.

Vessel  means any commercial fishing vessel, boat, ship or other water craft registered under the
laws of the Commonwealth (state) as defined in M.G.L. c. 130, § 1, and which is used
exclusively to harvest fish or shellfish for purposes of sale, barter or exchange, and shall include
any vessel documented under the laws of the United States to carry passengers for hire
exclusively to harvest fish or shellfish.

(2)   Commercial Fisherman Permits.  In order to harvest, possess or land fish, shellfish or bait
for commercial purposes, the following permits are required for the following fishing activities:

(a)   Coastal Lobster.  Issued to a named individual in accordance with 322 CMR 7.01
authorizing the possession and landing of lobster and fish for commercial purposes from
waters within the jurisdiction and authority of the Commonwealth in accordance with
M.G.L. c. 130, § 38B and 322 CMR 7.01.  This permit may be endorsed for the harvest,
possession and landing of shellfish and seaworms for commercial purposes.  The permit shall
include a restriction that memorializes the permit holders declaration of the ASMFC Lobster
Management Areas the permit holder will fish during a calendar year.  If the permit
authorizes fishing in more than one area, the permit shall be subject to the most restrictive
ASMFC lobster management regulations governing the permitted fishing area, as set forth
in 322 CMR 6.02(2):  Maximum and Minimum Sizes and (5):  V-notched Female Lobster

Protection.
(b)   Offshore Lobster.  Authorizes the possession and landing of lobsters harvested from
waters outside the jurisdiction of the Commonwealth using a vessel registered under the laws
of the state and validly endorsed for FCZ fishing.  This permit shall be further endorsed for
gear type to enhance management, reporting, and enforcement of gear-specific trip limits by
requiring a non-trap endorsement for those permit holders fishing with non-trap gear; permits
fished with trap gear will be the default category and not require a distinct endorsement.
Offshore lobster permit holders or users may not also hold, use or have on board an
individual non-commercial or family non-commercial lobster permit.  The permit shall
include a restriction that memorializes the permit holders declaration of the ASMFC Lobster
Management Areas the permit holder will fish during a calendar year.  If the permit
authorizes fishing in more than one area, the permit shall be subject to the most restrictive
ASMFC lobster management regulations governing the permitted fishing area, as set forth
in 322 CMR 6.02(2):  Maximum and Minimum Sizes and (5):  V-notched Female Lobster

Protection.
(c)   Boat 100 Feet or Greater.  Authorizes the harvest, possession and landing of fish for
commercial purposes using a vessel 100 feet registered length or greater.  Said permits shall
authorize the crew of said vessel to fish under its authority and may be endorsed upon request
of the applicant for the harvest, possession and landing of shellfish and seaworms for
commercial purposes.
(d)   Boat 60 to 99 Feet.  Authorizes the harvest, possession and landing of fish for
commercial purposes using a vessel from 60 to 99 feet registered length.  Said permit shall
authorize the crew of the vessel to fish under its authority and may be endorsed upon request
of the applicant for the harvest, possession and landing of shellfish and seaworms for
commercial purposes.
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322 CMR:   DIVISION OF MARINE FISHERIES

7.01:   continued

(e)   Boat 0 to 59 Feet.  Authorizes the harvest, possession and landing of fish for commercial

purposes using a vessel from 0 to 59 feet registered length.  Said permit shall authorize the

crew of said vessel to fish under its authority and may be endorsed upon request of the

applicant for the harvest, possession and landing of shellfish and seaworms for commercial

purposes.

(f)   Seasonal Lobster.  Authorizes only the named individual to harvest, possess and land

lobsters for commercial purposes, to be issued only to full-time students 12 years of age or

older and conditioned to authorize the harvest, possession and landing of lobsters for

commercial purposes only from June 15th to September 15th of each year and further

conditioned to the use of not more than 25 lobster pots.

(g)   Shellfish and Seaworms.  Authorizes only the named individual to harvest, possess and

land shellfish and seaworms for commercial purposes, and may be endorsed for the shucking

of bay scallops.

(h)   Individual.  Authorizes only the named individual to harvest, possess and land fish for

commercial purposes.  Said permit may be endorsed upon request of the applicant for the

harvest, possession and landing of shellfish and seaworms for commercial purposes.

(i)   Shellfish/Rod and Reel.  Authorizes the harvest, possession and landing of shellfish for

commercial purposes and/or the harvest, possession or landing of fish by means of a rod and

reel for commercial purposes subject to 322 CMR 7.01(10).

(j)   Rod and Reel.  Authorizes only the named individual to harvest, possess and land for

commercial purposes by means of a rod and reel.

(k)   Shellfish Transaction Card.  Authorizes only the named individual holding a commercial

fishermen permit endorsed for shellfish and seaworms to sell shellfish and seaworms, and

shall be used in conjunction with either a Massachusetts driver's license or a Registry of

Motor Vehicles identification card.

(3)   Dealer Permits.  The following categories of permits may be issued by the Director and are

required for the following activities:

(a)   Wholesale Dealer.  Authorizes the wholesale possession, distribution, processing, sale

or resale of raw fish and shellfish.  Said permit includes authorization for the retail sale and

retail resale of fish and shellfish from a fixed location approved in writing by the

Massachusetts Department of Public Health.

(b)   Wholesale Broker.  Authorizes the wholesale brokering, directing the transport of or any

commercial transaction in the sale of raw or processed fish or shellfish.

(c)   Wholesale Truck.  Authorizes the wholesale possession or distribution of raw or

processed fish and shellfish for commercial purposes from a vehicle approved in writing by

the Massachusetts Department of Public Health.  Exception:  Commercial Lobster Permit

holders who also hold a Retail Boat Permit as defined in 322 CMR 7.01(3)(f) shall be

exempt from the requirements to obtain this wholesale truck dealer’s permit when

transporting only live lobsters and live crabs for commercial sale.

(d)   Retail Dealer.  Authorizes the retail sale of raw fish and shellfish from a fixed location

approved in writing by the Massachusetts Department of Public Health.

(e)   Retail Truck.  Authorizes the retail sale of raw fish from a vehicle approved in writing

by a local or county Board of Health.

(f)   Retail Boat.  Authorizes a fisherman with a Massachusetts commercial fishing permit

to sell from a boat to the general public, product he lawfully harvested, including the sale of

live lobsters and whole raw fish from a boat.  For holders of any commercial lobster permit,

the authorization granted under this retail boat dealer’s permit shall also include the transport

of live lobsters or live crabs, caught aboard the holder’s permitted vessel, for sale to the

public including to persons and businesses that are not retail or wholesale dealers of raw or

processed fish or shellfish.

(g)   Bait Dealer.  Authorizes the possession and sale of bait.

(4)   Special Permits.  The following special permits may be issued by the Director for the

following activities:

(a)   Regulated Fishery Permit Endorsement.  In accordance with M.G.L. c. 130, §§ 2 and 80,

regulated fishery permit endorsements may be added to commercial fisherman permits,

issued pursuant to 322 CMR 7.01(2), to authorize the named individual and/or commercial

fishing vessel to harvest, possess or land fish or shellfish or use certain fishing gear in a

fishery regulated pursuant to M.G.L. c. 130, § 17A.
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7.01:   continued

1.   Open Access Regulated Fishery Permit Endorsements.  The following regulated

fishery permit endorsements may be added to commercial fisherman permits, issued in

accordance with 322 CMR 7.01(2), and shall be required:

a.   American Eel.  For a named individual and/or vessel to commercially fish for

American eels within the waters under the jurisdiction of the Commonwealth, or to

harvest, possess or land American eels for commercial purposes in the

Commonwealth.

b.   Bay Scallop Shucking.  For a named individual to shuck bay scallops onshore for

commercial or non-commercial purposes.

c.   Coastal Access Permit - Purse Seine.  A Coastal Access - Purse Seine may be

issued for the use of purse seines waters under the jurisdiction of the Commonwealth,

excepting the waters within the Inshore Net Areas described at 322 CMR 4.02.

d.   Contaminated Surf Clam.  For a named individual and/or vessel to operate a surf

clam dredge in shellfish growing area designated by the Division as "PROHIBITED"

and to harvest, possess or land surf clams taken from a shellfish growing area

designated by the Division "PROHIBITED" for the purpose of being kept or sold as

bait.

e.   Fish Weir.  To operate a fish weir in the waters under the jurisdiction of the

Commonwealth or to harvest, possess or land fish or shellfish taken by a fish weir in

the Commonwealth.

f.   Inshore Net Permit.  To operate net gear within the inshore net areas described at

322 CMR 4.02:  Use of Nets in Inshore Restricted Waters.  This regulated fishery

permit endorsement is not required for the use of a bait net that measures less than

250 square feet.

g.   Northern Shrimp.  For a named individual and/or vessel to commercially fish for

Northern shrimp within the waters under the jurisdiction of the Commonwealth, or

to harvest, possess or land northern shrimp for commercial purposes in the

Commonwealth.

h.   Sea Herring.  For a named individual and/or vessel to commercially fish for

Atlantic sea herring within the waters under the jurisdiction of the Commonwealth,

or harvest, possess or land Atlantic sea herring for commercial purposes in the

Commonwealth.

i.   Sea Scallop Diving.  For a named individual to commercially fish for sea scallops

by hand within the waters under the jurisdiction of the Commonwealth, or to harvest,

possess or land sea scallops for commercial purposes that were taken by hand in the

Commonwealth.

j.   Sea Scallop Shucking.  For a named individual and/or vessel to shuck sea scallops

at-sea for commercial or non-commercial purposes.

k.   Sea Urchin Diving.  For a named individual to commercially fish for sea urchins

by hand within the waters under the jurisdiction of the Commonwealth, or to harvest,

possess or land sea urchins for commercial purposes that were taken by hand in the

Commonwealth.

l.   Sea Urchin Dredge.  For a named individual to operate a sea urchin dredge in the

waters under the jurisdiction of the Commonwealth or to harvest, possess or land any

sea urchins taken by a sea urchin dredge from the waters under the jurisdiction of the

Commonwealth.

m.   Scup.  For a named individual and/or vessel to commercially fish for scup within

the waters under the jurisdiction of the Commonwealth or harvest, possess or land

scup for commercial purposes in the Commonwealth.

n.   Spiny Dogfish.  For a named individual and/or vessel to commercially fish for

spiny dogfish within the waters under the jurisdiction of the Commonwealth, or to

harvest, possess or land spiny dogfish for commercial purposes in the

Commonwealth.

o.  Striped Bass.  For a named individual and/or vessel to commercially fish for

striped bass within the waters under the jurisdiction of the Commonwealth or to

harvest, possess or land striped bass for commercial purposes in the Commonwealth.

p.   Surface Gillnet.  For named individual named individual and/or vessel to set or

fish a gillnet - anchored, drifting or otherwise - that is designed to be, capable of

being or is fished in the upper two-thirds of the water column.  This regulated fishery

permit endorsement is not required for the use of a surface gillnet that measures less
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7.01:   continued

than 250 square feet. A named individual and/or vessel that holds a sink gillnet

regulated fishery permit endorsement shall not also hold a surface gillnet regulated

fishery permit endorsement to fish surface gillnets that exceed 250 square feet.

2.   Limited Entry Regulated Fishery Permit Endorsements.  Commercial fisherman

permits, issued in accordance with 322 CMR 7.01(2), may be endorsed with the

following regulated fishery permit endorsements. Pursuant to the authority at

M.G.L. c. 130, § 2, the following regulated fishery permit endorsements are limited entry

and may only be renewed and transferred subject to the provisions set forth at 322 CMR

7.06.  These regulated fishery permit endorsements are required for the following:

a.   Black Sea Bass.  For a named individual and/or vessel to commercially fish for

black sea bass within the waters under the jurisdiction of the Commonwealth, or to

harvest, possess or land any black sea bass for commercial purposes in the

Commonwealth.

b.   Bluefin Tuna Seine.  For a named individual and/or vessel to set or fish for tuna

by means of purse seine within the waters under the jurisdiction of the

Commonwealth.

c.   Bluefish Gillnet.  For a named individual and/or vessel to set or fish for bluefish

by means of a gillnet, in accordance with 322 CMR 6.18(3):  Use of Gillnets for

Taking Bluefish for Commercial Purposes, within the waters under the jurisdiction

of the Commonwealth.

d.   Coastal Access Permit.  For a named individual and/or vessel to set or fish with

mobile gear within the waters of the jurisdiction of the Commonwealth.  Coastal

Access Permits may be further endorsed for participation in exempted fisheries

authorized at 322 CMR 4.06:  Use of Mobile Gear:

i.   Small Mesh Trawl Fishery for Whiting.  A Coastal Access regulated fishery

permit endorsement may be further endorsed for the use and possession of small

mesh trawls to commercially fish for whiting within certain waters under the

jurisdiction of the Commonwealth.

ii.   Small Mesh Trawl Fishery for Longfin Squid.  A Coastal Access regulated

fishery permit endorsement may be further endorsed for the use and possession

of small mesh trawls to commercially fish for squid within certain waters under

the jurisdiction of the Commonwealth.

iii.  North Shore Mobile Gear. A Coastal Access regulated fishery permit

endorsement may be further endorsed to fish with mobile gear within the Area

5 and Area 6 exemptions to the North Shore Year Round Mobile Gear Closure.

e.   Fish Pots.  For a named individual to set or fish species-specific fish pots for

black sea bass, scup or whelks within the waters under the jurisdiction of the

Commonwealth, or to possess, take or land black sea bass, scup or whelks by fish pot

for commercial purposes in the Commonwealth. A black sea bass or scup pot

regulated fishery permit endorsement holder shall be required to also hold a black sea

bass or scup regulated fishery permit endorsement to harvest, possess or land black

sea bass and scup for commercial purposes in the Commonwealth.

f.   Fluke.  For a named individual and/or vessel to commercially fish for summer

flounder (fluke) within the waters under the jurisdiction of the Commonwealth, or

to harvest, possess or land any summer flounder for commercial purposes in the

Commonwealth.

g.   Horseshoe Crab Harvest.  For a named individual and/or vessel to commercially

fish for horseshoe crabs in the waters under the jurisdiction of the Commonwealth

or land horseshoe crabs for commercial purposes in the Commonwealth.

h.  Menhaden. For a named individual and/or vessel to commercially fish for

menhaden within the waters under the jurisdiction of the Commonwealth, or to

harvest, possess or land any menhaden for commercial purposes in the

Commonwealth.  A menhaden regulated fishery permit endorsement is not required

to commercially fish for menhaden in the Commonwealth, provided no more than

6,000 pounds of menhaden are possessed at any one time or landed within a calendar

day or fishing trip, whichever period is longer.

i.   Ocean Quahog and Surf Clam Dredge.  For a named individual and/or a vessel to

operate an ocean quahog and/or surf clam dredge or to commercially fish for, harvest,

possess or land ocean quahogs or surf clams taken by ocean quahog and/or surf clam

dredge gear from the waters under the jurisdiction of the Commonwealth.
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7.01:   continued

j.   Quahog Dredge.  For a named individual and/or vessel to operate a bay quahog

dredge or to commercially fish for, harvest, possess or land bay quahogs taken by bay

quahog dredge gear from the waters under the jurisdiction of the Commonwealth

seaward of the outer jurisdiction of coastal cities and towns to regulate shellfish

pursuant to M.G.L. c. 130, § 52, as appearing on official maps of the Commonwealth

prepared pursuant to M.G.L. c. 1 § 3.

k.   Sink Gillnet.  For a named individual or vessel to set or fish a gillnet - anchored

or otherwise - that is designed to be, capable of being or is fished in the lower third

of the water column in waters under the jurisdiction of the Commonwealth.  Sink

gillnet regulated fishery permit endorsements are not transferable.  Holders of a sink

gillnet regulated fishery permit may fish surface gillnets under the authority of this

permit.

l.   State-waters Groundfish.  For a named individual or vessel to commercially fish

for regulated groundfish, as defined at 322 CMR 6.03(1):  Definitions, or to harvest,

possess or land any regulated groundfish for commercial purposes taken from waters

under the jurisdiction of  the Commonwealth.  A state-waters groundfish regulated

fishery permit endorsement is not required for vessels that hold a federal

multi-species groundfish or monkfish permit or for a commercial fisherman to

harvest, possess and land up to 25 pounds of whole or eviscerated regulated

groundfish for commercial purposes.

(b)   Non-commercial Fishing Permits.

1.   Recreational Saltwater Fishing Permits.  Pursuant to M.G.L. c. 130, § 17C and

322 CMR 7.10, the Director may issue a recreational saltwater fishing permit to

authorize:

a.   recreational saltwater fishing; and

b.   for-hire vessels.

2.   Non-commercial Lobster.  Pursuant to M.G.L. c. 130, § 38, the Director may issue

a non-commercial lobster permit to authorize:

a.   Pot Fishing.  Issued to a named individual authorizing the harvest, possession and

landing of lobsters by means of pots for non-commercial purposes by that individual

or by members of that individual's immediate family residing in the same household.

b.   Diver Fishing.  Issued to a named individual authorizing the harvest, possession

and landing of lobsters by diving for non-commercial purposes by that individual

only.  A noncommercial lobster permit may not be carried on board any vessel

fishing under authority of an offshore lobster permit.

(c)   Special Project.  Authorizes only the names individual to engage in a specified marine

fishery project, including but not limited to aquaculture or mariculture; scientific,

environmental and biological collection and study, assessment or experimentation; collection

and possession for education purposes; shellfish relay; and shellfish propagation.

(d)   Anadromous Fish Passageway.  Authorizes the named individual to carry out activites

related to the construction, reconstruction, repair, or alteration of any anadromous fish

passageway, as defined in M.G.L. c. 130, §§ 1 and 19.

(e)   At-sea Processing.  A special permit is required for the commercial at-sea processing

of fish or shellfish in the waters under the jurisdiction of the Commonwealth.  This permit

is not required for the evisceration of finfish, including the removal of cod gonads and

monkfish livers; the removal of monkfish tails from monkfish; the shucking of bay scallops

and sea scallops under the authority of a bay scallop or sea scallop shucking regulated fishery

permit endorsement; or to keep fish parts for personal use as authorized pursuant to

322 CMR 6.41(2)(a):  Possession of Fish Parts by Commercial Fishermen.

(f)   Special Biomedical Horseshoe Crab Harvest Permit.  For a named individual to harvest

horseshoe crabs exclusively for use by the biomedical industry for the manufacturing of

limulus lysate or for sale to a permitted scientific institution for the purpose of research.  The

holder of a biomedical harvest permit shall not also hold a horseshoe crab harvest regulated

fishery permit endorsement.

(5)    Application.  Applicants for a permit shall comply with the following requirements:

(a)   Forms.  Applications for a permit shall be on forms supplied by the Director.  A separate

application shall be made for each individual, boat, vessel, plant, firm, establishment,

corporation, partnership or other business entity.
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7.03:   continued

(e)   for a permit holder to retain a trap allocation greater than 800 traps after they receive a
trap allocation from another permit holder unless specifically authorized by the Director as
a means to mitigate trap allocation cuts required by the interstate management plan;
(f)   for allocation transfers to involve the transfer of traps outside of the specific LCMA for 
which the trap allocation is designated;
(g)   to transfer a commercial lobster permit from one LCMA to another LCMA unless the
permit is transferred to an LCMA under management of an approved effort control plan for
which the permit holder has received an LCMA-specific trap allocation.

7.04:   Commercial Fisheries Control Date

(1)   Purpose.  The purpose of 322 CMR 7.04 is to provide the Director and Marine Fisheries
Advisory Commission with time to develop further access controls in certain commercial
fisheries, including moratoria and limited entry, without the Director and Commission having
to deal with large numbers of applicants attempting to enter the fisheries before access is
restricted or denied.  The implementation of the control date on an emergency basis is necessary
to prevent a surge of applicants for licenses into fisheries for which the Director and the
Commission may decide to restrict access in the future.

(2)   Control Dates.
(a)   Mobile Gear.  After April 2, 1992, any person issued a commercial fisherman's permit
to conduct any fishery using gillnets or trammel nets, or any mobile or encircling fishing gear
or nets which are towed, hauled, or dragged through the water for the harvest of fish
including, but not limited to, otter trawls, beam trawls, pair trawls, mid-water trawls, Scottish
seines, Danish seines, pair seins, or sea scallop dredges, excluding purse seines and shellfish
dredges, within waters under the jurisdiction of the Commonwealth, will not be assured of
future access to or participation in these fisheries if a management regime is developed and
implemented that limits the number of participants in these fisheries.
(b)   Hook Gear.  After March 6, 2008, any person issued a new commercial fisherman's
permit to conduct any fishery using hook-and-line, longline, or handgear within waters under
the jurisdiction of the Commonwealth, excluding the commercial striped bass fishery, may
be subject to eligibility criteria for determining levels of future access to and allowable
harvest of these fisheries.  Future entry into such fisheries may be based on historic harvest
levels of a vessel, person, or other criteria established by the Director.
(c)   Spiny Dogfish.  After November 6, 2008, any person issued a new regulated fishery
endorsement for spiny dogfish may be subject to eligibility criteria for determining levels of
future access to and allowable harvest of this fishery.  Future entry into such fisheries may
be based on historic harvest levels of the permit holder.
(d)   Striped Bass.  Any person who did not hold a regulated fishery permit endorsement on
September 8, 2013 may not be provided future access into this fishery and may be subject
to eligibility criteria for determining levels of future access to and allowable harvest in this
fishery.  Future access may be based on historic landings of a vessel or person, or other
criteria established by the Director.
(e)   Tautog.  Any person who did not report the lawful landing or selling of tautog under the
authority of the commercial fisherman permit prior to August 28, 2017 may not be provided
future access into this fishery and may be subject to eligibility criteria for determining levels
of future access to and allowable harvest in this fishery. Future access may be based on
historic landings of a vessel or by a person, or other criteria established by the Director.
(f)   Groundfish Endorsement.  After December 31, 2018, any person issued a state-waters
groundfish endorsement may be subject to eligibility criteria for determining future access
to or participation in this regulated fishery. Such eligibility criteria may include historic
landings of a vessel, a person or other criteria to be established by the Director. 

7.05:   Coastal Access Permit (CAP)

(1)   The purpose of 322 CMR 7.05 is to help prevent:
(a)   uncontrolled, opportunistic, new mobile gear fishing effort from developing in state
waters by commercial fishermen not traditionally dependent on state waters' fisheries, and
(b)   a shift of mobile gear effort from federal to state waters in response to the 50% fishing
effort reduction scheduled by the New England Fishery Management Council to occur by
1998 and described in the Council's Amendment #5 to the Northeast Multispecies Fishery
Management Plan.  Furthermore, its purpose is to establish the basis for developing a more 
comprehensive limited access program involving additional conservation measures and CAP
transfers.
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7.05:   continued

(2)   Definitions.  For purposes of 322 CMR 7.05, the following terms shall have the following

meanings:

Baseline Vessel means the overall length of the authorized vessel listed on the permit when the

permit was first issued in 1992 or the overall length of the most recently upgraded vessel.

Eligibility Period means January 1, 1989 through the April 2, 1992 commercial fisheries control

date described in 322 CMR 7.04.

Mobile Gear means any movable fishing gear or nets which are set, towed, hauled, or dragged

through the water for the harvest of fish, squid, and shellfish including, but not limited to, otter

trawls, beam trawls, bottom and mid-water pair trawls, Scottish seines, Danish seines, pair

seines, purse seines, and sea scallop dredges.

Vessel Overall Length  means the horizontal distance between the outboard side of the foremost

part of the stem and the outboard side of the aftermost part of the stern, excluding rudders,

outboard motor brackets, and other similar fittings and attachments.

(3)   Permit Holders.  All mobile gear fishermen fishing in waters under the jurisdiction of the

Commonwealth shall obtain a coastal access regulated fishery permit endorsement, issued

pursuant to 322 CMR 7.01(4).  This permit endorsement is not required for shellfish fishermen

who either hold a regulated fishery permit endorsement to operate an ocean quahog, surf clam,

or bay quahog dredge or are authorized by city or town regulations to take shellfish under the

authority of a local permit and are fishing only within those city and town waters.

(4)   Permit Endorsements.  The coastal access permit may be endorsed by the Director allowing

the permit holder to participate in exempted mobile gear fisheries described in 322 CMR 4.06(2)

and (5).

(5)   Prohibition.  It is unlawful for mobile gear fishermen to fish in waters under the jurisdiction

of the Commonwealth without a coastal access permit.  The coastal access permit shall be carried

by the holder at all times and shall be displayed forthwith on demand of any Environmental

Police officer or other official authorized to enforce 322 CMR.

(6)   Renewals. The Director shall renew all limited entry permits for which transfers are

authorized by 322 CMR 7.06, in accordance with 322 CMR 7.01, provided that renewal

applications and all required catch reports are received by February 28th of each year, and the

renewal process, including late renewals approved for sufficient cause, is completed prior to

June 30th of each year.

(7)   Forfeiture.  Beginning January 1, 2000, all limited entry permits subject to 322 CMR 7.06

which are not renewed in accordance with 322 CMR 7.06(2) shall be forfeited to the Division.

All forfeited permits shall be retired.

(8)   Moratorium.  A Coastal Access Perrnit will be issued only to mobile gear fishermen who

renew their permits in accordance with 322 CMR 7.05(6).  Purse seiners fishing for sea herring,

menhaden, may apply for a Coastal Access permit exclusively for purse seining and are

exempted from the moratorium.

(9)   Eligibility Criteria.  (Reserved)

(10)   Appeals Process.  (Reserved)

(11)   Coastal Access Permit (CAP) Endorsements Transfer Criteria.  The transfer of Coastal

Access Permit regulated fishery endorsements are authorized subject to the criteria in 322 CMR

7.06(4) and subject to the approval of the Director.   
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7.05:   continued

(12)   Vessel Replacement.

(a)   Guidelines.  A Coastal Access Permit holder may change the authorized vessel listed on

the permit provided that the replacement vessel’s overall length does not exceed the overall

length of the baseline vessel  by more than 10%.  Vessel length overall shall not exceed that

specified in 322 CMR 7.05(13).   Vessel upgrades may occur only once during any five year

period.  The permit holder must document his or her ownership of the authorized vessel.

(b)   Exception.  Coastal Access Permit holders authorized to fish a vessel that measures 45

feet or less in length overall may appeal to the Director for an exemption to exceed the

allowed increases in overall length provided the upgraded vessel length does not exceed 50

feet in overall length.  The Director may not grant the appeal if the vessel being replaced

remains in a federal fishery using mobile gear.

(13)   Vessel Length Limit.  The maximum vessel length limit for Coastal Access Permits shall

be 72 feet overall length.  The Director may require verification of overall length. Written

certification of overall length shall be obtained by the vessel owner based on the vessel's

construction plans or by a marine surveyor certified by the National Association of Marine

Surveyors or accredited by the Society of American Marine Surveyors, and shall be submitted

to the Director.

7.06:   Limited Entry Permits

(1)   Definitions.

Black Sea Bass  means that species of fish known as Centropristes striata.

Black Sea Bass Pot Regulated Fishery Permit Endorsement  means those limited entry regulated

fishery permit endorsements, issued and managed pursuant to M.G.L. c. 130, §§ 2 and 80, and

322 CMR 7.01(4)(a) and 322 CMR 7.06, that authorize a named individual to use black sea bass

pots, as defined at 322 CMR 6.12(1):  Definitions, for the taking of black sea bass for

commercial purposes.

Coastal Access Permit  means those limited entry regulated fishery permit endorsements, issued

and managed pursuant to M.G.L. c. 130 §§ 2 and 80, and 322 CMR 7.01, 7.05 and 7.06, that

authorize the permit holder to use mobile gear in the waters under the jurisdiction of the

Commonwealth.

Coastal Commercial Lobster Permit means the commercial fisherman permit, issued and

managed pursuant to M.G.L. c. 130, §§ 2, 37 and 38, and 322 CMR 7.01(2) and 322 CMR 7.03,

that authorizes a named individual to fish for, possess and land lobsters and finfish taken from

the waters under the jurisdiction of the Commonwealth for commercial purposes.

Conch Pot Regulated Fishery Permit Endorsement  means those limited entry regulated fishery

permit endorsements, issued and managed pursuant to M.G.L. c. 130, §§ 2 and 80, and 322 CMR

7.01(4)(a) and 322 CMR 7.06,  that authorize a named individual to use conch pots, as defined

at 322 CMR 6.12(1):  Definitions, for the taking of whelks for commercial purposes.

Director  means the Director of the Division of Marine Fisheries

Fish Pot Regulated Fishery Permit Endorsement  means those limited entry regulated fishery

permit endorsements for black sea bass pots, scup pots and conch pots, issued and managed

pursuant to M.G.L. c. 130, §§ 2 and 80, and 322 CMR 7.01(4)(a) and 322 CMR 7.06.

Immediate Family Member  means the legal father, mother, wife, husband, sister, brother, son,

daughter, grandparent or grandchild.
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7.06:   continued

Limited Entry Regulated Fishery Permit Endorsement means any regulated fishery permit

endorsement that is issued, pursuant to M.G.L. c. 130, §§ 2 and 80 and 322 CMR 7.01(4)(a), and

is limited in distribution to renewals only and may be transferred in accordance with this section.

Limited entry regulated fishery permit endorsements include, but are not limited to: Atlantic

menhaden; black sea bass; black sea bass pots; bluefish gillnets; bluefin tuna seines; coastal

access permits; conch pots, fluke, horseshoe crabs, sink gillnets; ocean quahog, scup pots,

state-waters groundfish, surf clams, and quahog dredges.

Owner-operator  means that the named individual listed on the limited entry regulated fishery

permit endorsement must be onboard the vessel when commercial fishing is being conducted

under the authority of that limited entry regulated fishery permit endorsement.

Regulated Fishery Permit Endorsement  means any required special permit, issued in accordance

with M.G.L. c. 130, § 80 and 322 CMR 7.01(4)(a), for a fishery, gear type or fishing activity

regulated by the Director in the form of an endorsement to the commercial fishing permit.

Scup  means that species of fish known as Stenotomus chrysops.

Scup Pot Regulated Fishery Permit Endorsement  means those regulated fishery permit

endorsements, issued and managed pursuant to M.G.L. c. 130, §§ 2 and 80 and 322 CMR

7.01(4)(a) and 7.06,  that authorize a named individual to use scup pots, as defined at 322 CMR

6.12(1):  Definitions, for the taking of scup.

Whelk  means those species known as Busycon carica (knobbed whelk) and Busycotypus

canaliculatus (channeled whelk).

(2)   Renewal of Limited Entry Regulated Fishery Permit Endorsements.  Annual applications

for the renewal of limited entry regulated fishery permit endorsements, which shall include any

catch reports or other documentation required by any provision of M.G.L. c. 130 and 322 CMR

must be post marked or otherwise marked with the date of receipt by the Division of Marine

Fisheries no later than 12:00 A.M. on the last day of February.  Renewal applications not post

marked or otherwise received by the Division of Marine Fisheries by this deadline may be denied

and returned to the applicant.  Limited entry regulated fishery permit endorsements that are not

post marked or received by the Division of Marine Fisheries prior to 12:00 A.M. on the last day

of February may be approved by the Director.

(3)   Retiring of Limited Entry Regulated Fishery Permit Endorsements.  All limited entry

regulated fishery permit endorsements that are not renewed in accordance with 322 CMR 7.06(2)

are automatically forfeited to the Division of Marine Fisheries.  All forfeited limited entry

regulated fishery permits are retired.

(4)   Transfers of Limited Entry Regulated Fishery Permit Endorsements.

(a)   Transfer Eligibility Criteria.  Limited entry regulated fishery permit endorsements are

non-transferable unless approved by the Director.  The Director may approve the transfer of

a limited entry regulated fishery permit endorsement subject to the following criteria:

1.   The holder of the limited entry regulated fishery permit endorsement is in good

standing with the marine fisheries laws and regulations at M.G.L. c. 130 and 322 CMR.

2.   The limited entry regulated fishery permit endorsement has been actively fished

during four of the last five years, as evidenced by commercial fisherman catch reports

and SAFIS dealer reports.  Final determination of active fishing shall be specified in

written policy provided by the Director.

3.   If a permit holder transfers a limited entry regulated fishery Coastal Access Permit

endorsement or a Coastal Lobster Permit other limited entry regulated fishery permit

endorsements held in conjunction with that permit or permit endorsement may be

transferred as part of that transaction, at the request of the permit holder and with

approval of the Director.
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322 CMR:   DIVISION OF MARINE FISHERIES

7.06:   continued

(b)   Transferee Eligibility Criteria.

1.  Fish Pot Regulated Fishery Permit Endorsements.  To be eligible to obtain a

transferable limited entry regulated fishery fish pot permit endorsement, the transferee

must document that he or she has one year full-time or the equivalent part-time

commercial fishing experience in a commercial pot fishery or two-year full-time or the

equivalent part time commercial fishing experience in another commercial fishery, as

determined by the Director.

2.   All Other Limited Entry Regulated Fishery Permit Endorsements.  To be eligible to

obtain any limited entry regulated fishery permit endorsement, other than a limited entry

regulated fishery fish pot permit endorsement, the transferee must document that he or

she has one year full-time or the equivalent part-time commercial fishing experience in

a commercial fishery, as determined by the Director.

(c)   Exceptions to Transfer Eligibility Criteria.

1.   The actively fished performance criteria established at 322 CMR 7.06(4)(a)2. may

be waived in instances of a posthumous transfer; a recent disability to the permit holder;

or for persons on active military duty, provided that the limited entry regulated fishery

permit endorsement was fished four out of the five years preceding the death, disability

or military duty.  In the case of disability there must be a signed statement from a

physician that verifies that the disability prevents the permit holder from fishing.  Final

determination of active fishing shall be specified in written policy provided by the

Director.

2.  The experience criteria at 322 CMR 7.06(4)(b) may be waived for posthumous

transfers to immediate family members.

(d)   Restrictions.

1.   Transfers shall involve the sale or transfer of fishing-related business assets.

2.  Transfers may be denied if any evidence of fraud is found, or if the Director

determines that the transfer is not in the best interests of the Commonwealth.

(e)   Restrictions Specific to the Coastal Access Permit.

1.   Coastal Access Permits are authorized for use on a specific vessel.  If the Coastal

Access Permit is issued to the recipient of a transfer, the vessel that is authorized may be

either the same vessel as the original permit holder or another vessel that does not exceed

by more than 20% the horsepower of the original vessel, nor exceed by more than 10%

the length overall, gross registered or net tonnage of the original vessel for which the

Coastal Access Permit was issued.  Vessel length overall shall not exceed that specified

in 322 CMR 7.05(13).

2.   No person or corporation may hold more than 5% of the existing Coastal Access

Permits issued by DMF.

3.   The recipient of a transfer, after obtaining a permit, may not transfer the permit until

he or she has fished said permit for two years.  This requirement may be waived in

instances of a posthumous transfer, a recent disability to the permit holder, or active

military duty, provided the performance criteria at 322 CMR 7.06(4)(a)2. were met

before death, disability or military service occurred.

(5)   Owner-operator Requirements.  All Fish Pot Regulated Fishery Permit Endorsements are

issued to a named individual who shall be the owner operator of that commercial fishing

business.  This requirement may be waived by means of a letter of authorization from the

Director for:

(a)   immediate family;

(b)   active military duty; or

(c)   for up to two years for good cause, including death or disability to the permit holder,

subject to annual renewal.  In all instances, the performance criteria at 322 CMR 7.06(4)(a)2.

shall be met prior to the request for a letter of authorization.
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322 CMR:   DIVISION OF MARINE FISHERIES

7.07:   Dealers Acting as Primary Buyers

(1)   Purpose.  The purpose of 322 CMR 7.07 is to establish consistent standards for dealers to

purchase certain species from commercial fishermen managed by DMF, including those under

commercial quotas pursuant to interstate and federal management plans. To provide a

mechanism to collect and verify landings of all species landed and sold in Massachusetts, dealers

are required to maintain and report on records concerning sale of fish within Massachusetts.  In

addition, dealers are required to provide access to said records to law enforcement officials at a

permanent place of business within the Commonwealth.

(2)   Definitions.

Primary Purchase  means first commercial transaction by sale, barter or exchange of any fish or

shellfish after its harvest.

Quota Managed Species  means those species managed by DMF with annual commercial quotas

pursuant to interstate and/or federal management plans.  Quota managed species include striped

bass, summer flounder, scup, black sea bass, spiny dogfish, squid, bluefish, horseshoe crabs and

tautog.

(3)   Authorization.  Dealers shall not purchase any species without being properly permitted by

DMF.  In addition, dealers buying quota managed species must have written authorization from

the Director.

(4)   Dealer Requirements.

(a)   Dealers must have a permanent place of business in Massachusetts.  Dealers shall

maintain a written record at their Massachusetts place of business, of all primary purchases

of any species from commercial fishermen in Massachusetts.

(b)   Dealers accepting any species from fishermen shall record all purchases at the time of

landing with number of containers per species, date, time, fishermen's name and DMF ill

number for reporting purposes and inspection by law enforcement officials.  Each container

shall be labeled with vessel name and fishermen's DMF ill number to identify who the

product was purchased from.

(c)   Dealers shall report all purchases of all species either electronically or by phone or in

writing based on schedules established and on forms provided by the Division.

(5)   Prohibitions.  It is unlawful for dealers:

(a)   to purchase any species in excess of any species-specific possession limits established

by 322 CMR from a single commercial fisherman regardless of the number of commercial

fisherman permits in possession.

(b)   to purchase any species when the commercial fishery for that species is closed.

(c)  to accept or purchase any species from commercial fishermen during any species-

specific no-fishing days established by any section of 322 CMR or during those

species-specific hours of the day when landing is prohibited established by any section of

322 CMR.

(d)   to accept any species of fish from persons not commercially permitted by DMF.

(6)   Exceptions.  Prohibitions in 322 CMR 7.07(5)(a) through (c) shall not apply to the purchase

of aquaculture-reared product.

7.08:   Offshore Lobster Permit Control Date, Moratorium, and Transfers

(1)   Purpose.  The purpose of 322 CMR 7.08 is to provide the Director and the Marine Fisheries

Advisory Commission with controls on the offshore lobster fishery and to prevent holders of

both coastal and federal offshore permits on a single vessel from increasing the cumulative effort

attributable to both permits.  The implementation of the control date and moratorium will prevent

increases in lobster effort to accomplish the goals and objectives of the interstate lobster

management plan.
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322 CMR:   DIVISION OF MARINE FISHERIES

7.08:   continued

(2)   Definitions.

Offshore Lobster Permit means the commercial fisherman permit, issued and managed pursuant

to M.G.L. c. 130, §§ 2 and 38, and 322 CMR 7.01(2) and 322 CMR 7.08, that authorizes the

permit holder to possess and land lobsters harvested from waters outside the jurisdiction of the

Commonwealth using a vessel registered under the laws of the state and validly endorsed for

FCZ fishing.

(3)   Moratorium.  After February 6, 2003, the Director may not issue new offshore lobster

permits for the purpose of landing lobsters taken with traps from federal waters.  The Director

shall renew all existing Offshore Commercial Lobster Permits in accordance with M.G.L. c. 130,

§ 38B, and 322 CMR 7.01(2)(b), provided that catch reports and renewal applications are

received by February 28th and the renewal process, including late renewals approved for

sufficient cause, is completed prior to December 31st of any year.

Exception.  Holders of federal permits authorized to fish traps in Lobster Conservation

Management Area 2 and 3 may apply to the Director for a new offshore landing permit.  The

Director may issue the permit if  it is determined to result in no increased trap fishing effort in

waters adjacent to Massachusetts.

(4)   Transfers of Offshore Lobster Permits.

(a)   Transfer Eligibility Criteria.  Limited entry Offshore Lobster permits are non-

transferable unless approved by the Director.  The Director may approve the transfer of a

limited entry Offshore Lobster permit subject to the following criteria:

1.  The holder of the Offshore Lobster permit is in good standing with the marine

fisheries laws and regulations at M.G.L. c. 130, and 322 CMR.

2.   The limited entry Offshore Lobster permit is being transferred in conjunction with

a Federal American Lobster Trap permit that has been held on the same vessel for at least

one year.

(b)   Restrictions.

1.   Transfers shall involve the sale or transfer of fishing related business assets.

2.   Transfers may be denied by the Director if any evidence of fraud is found, or if the

Director determines that the transfer is not in the best interests of the Commonwealth.

(5)   Forfeiture.  All Offshore Lobster Permits which are not renewed in accordance with

322 CMR 7.08 shall be forfeited to the Division.

7.09:   Further Regulation of Permits (Reserved)

7.10:   Recreational Saltwater Fishing Permits

(1)   Authority and Purpose.

(a)   The Director is authorized, pursuant to St. 2009, c. 161, § 8, to establish the Common-

wealth's recreational saltwater fishing permit program in compliance with the state

exemption requirements of section 401(g)(2) of the Magnuson-Stevens Fishery Conservation

and Management Act, 16 U.S.C. 1881 (the "Federal Act").  The Director, pursuant to his

authority under the Federal Act, and M.G.L. c. 130, §§ 17 and 17A, has promulgated

322 CMR 7.10 for the purposes of implementing the state recreational saltwater fishing

permit program in regulation.

(b)  322 CMR 7.10 identifies the persons who must apply for or are exempt from a

recreational saltwater fishing permit, sets forth the application and permit requirements

applicable to individual and for-hire permits, and gives notice of the penalties that may be

assessed against persons who violate M.G.L. c. 130, § 17C, or 322 CMR 7.10.

(2)   Definitions.  As used in 322 CMR 7.10, the definitions have the following meaning, unless

the context otherwise requires.  Other words used in 322 CMR 7.10 have the meaning set forth

in 322 CMR 7.01(1).

Recreational Fishing means the non-commercial taking or attempted taking of finfish for

personal or family use, sport, or pleasure, and which are not sold, traded or bartered.
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322 CMR:   DIVISION OF MARINE FISHERIES

7.10:   continued

(3)   Persons Required to Obtain a Permit.  Unless exempted pursuant to 322 CMR 7.10(4), all

persons engaged in the recreational fishing, or who take or land finfish for recreational purposes

in or from the coastal waters of the Commonwealth, shall obtain a recreational saltwater fishing

permit from the Director in accordance with 322 CMR 7.10.

(4)   Persons Exempt from Obtaining a Permit.  A recreational saltwater fishing permit is not

required in the following circumstances:

(a)   persons younger than 16 years old;

(b)   persons who, regardless of their age, otherwise meet the definition of a disabled person

in M.G.L. c. 19C;

(c)   persons fishing as a passenger from a for-hire vessel; provided that the owner of the

vessel has obtained a for-hire permit from the Director in accordance with 322 CMR 7.10;

(d)   persons who hold a commercial fishing permit from the Director and keep for personal

use any fish taken under the authority of that permit; or

(e)   non-resident persons holding a valid recreational saltwater fishing permit of any coastal

state, provided however, that the Director has determined in writing that the requirements of

such other state permit is substantially the same as the permit issued by the Director pursuant

to 322 CMR 7.10 and that the other state provides similar privileges granted under its law

to residents as permitted by the Director.

(5)   Permit Requirements Applicable to For-hire Vessels.  As provided in 322 CMR 7.10(4)(c),

persons who engage in recreational fishing as a passenger from a for-hire vessel are exempt from

the requirement to obtain an individual recreational saltwater permit; provided that the owner

of the for-hire vessel has obtained a permit from the Director.  The owner of the for-hire vessel

shall obtain the applicable recreational saltwater fishing permit in accordance with permit

categories for the following for-hire permit categories:

(a)   Permit Categories:

1.   Charter Boat.  The for-hire vessel has a capacity to carry up to six persons fishing as

passengers from the for-hire vessel.

2.   Head Boat.  The for-hire vessel has a capacity to carry seven or more persons fishing

as passengers from the for-hire vessel.

(b)   Requirement to Post and Give Notice of Rules.  The owner or operator, if different from

the owner, of a for-hire vessel shall:

1.   Charter Boats: give verbal notice to all persons fishing as passengers from the vessel

about their compliance with the catch sizes and possession limits.

2.   Head Boats:

a.   post written rules on the minimum catch sizes and possession limits applicable 

to the target fish species in a conspicuous and accessible location on the vessel; and

b.   give verbal notice to all persons fishing as passengers from the vessel about their

compliance with the catch sizes and possession limits, and direct their attention to the

posted rules.

(c)   Requirement to Carry Measuring Devices.  For the purposes of ensuring compliance

with the minimum catch size rules:

1.   all charter boats shall be equipped with at least one ruler or other appropriate

measuring device that is visible and accessible to the passengers; and

2.   all head boats shall be equipped with at least five rulers or other appropriate

measuring devices that is visible and accessible to the passengers.

(6)   Application for a Permit.  All applicants for a recreational saltwater fishing permit shall

comply with the following requirements:

(a)   Application Forms.  Application for a recreational saltwater fishing permit shall be made

by completing the applicable application form provided by the Director, and by paying the

application fee, if applicable, established in 801 CMR 4.00:  Rates.

(b)   Information Required to Be Provided by the Applicant.  In order for an application for

a recreational saltwater fishing permit to be considered complete, the applicant shall provide

the following information to the Director:

1.   An applicant seeking an individual permit shall provide their full name, address, date

of birth, and telephone number;

2.   An applicant seeking a for-hire vessel permit shall provide the following information

about the vessel and the owner, and if applicable, the operator:
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322 CMR:   DIVISION OF MARINE FISHERIES

7.10:   continued

a.   the name of the vessel, the vessel's registration or documentation number and the

vessel's home port;

b.   the full name, address, date of birth and telephone number of the owner of the

vessel; if there is more than one owner, this identification information shall be

provided by each person holding an ownership interest in the vessel;

c.   the full name, address and telephone number of the operator; if the operator is

different from the vessel owner;

d.   if the owner or operator of the vessel is a corporation or other legal entity, the

name, address and any other identification information specified in the application

form; and

e.  any other information deemed necessary or appropriate by the Director to

complete the Division's review and action on the application.

(c)   Completeness of the Application.  The Director shall not issue a recreational saltwater

fishing permit before receiving a complete application and payment of the application fee,

if applicable, as required under 322 CMR 7.10(6).

(7)   Permit Conditions.  The Director may include general or special conditions in recreational

saltwater fishing permits to provide for and ensure compliance with the requirements of

M.G.L. c. 130, § 17C, or 322 CMR 7.10.

(8)   Penalties for Violations of M.G.L. c. 130, § 17C, or 322 CMR 7.10.  Any person who

violates M.G.L. c. 130, § 17C, or 322 CMR 7.10 may be subject to one or more of the following

penalties:

(a)  the suspension or revocation of the recreational saltwater fishing permit, or the

suspension or revocation of a non-resident's authorization to engage in recreational fishing

in the coastal waters of the Commonwealth;

(b)   the confiscation of all finfish caught, possessed or sold in violation of M.G.L. c. 130,

§ 17C, or 322 CMR 7.10;

(c)   a non-criminal fine in the amount of $50, as provided under M.G.L. c. 21A, §§ 10G and

10H;

(d)   when the violator has failed to obtain an individual permit, a criminal fine of not less

$50 nor more than $250;

(e)   when the violator has failed to obtain an individual permit and has two or more such

offenses in violation of M.G.L. c. 130, § 17C, or 322 CMR 7.10, a criminal fine of not less

$100 nor more than $500;

(f)   when the violator has failed to obtain, or is the holder of, a for-hire permit and the

offense is a violation of 322 CMR 7.10, a criminal fine of not less $250 nor more than

$1000;

(g)   when the violator has failed to obtain, or is the holder of, a for-hire permit and has two

or more offenses in violation of 322 CMR 7.10, a criminal fine of not less $500 nor more

than $1000;

(h)   when the violator has failed to obtain, or is the holder of, a for-hire permit and the

offense is a violation of M.G.L. c. 130, § 17C, a criminal fine of not less $500 nor more than

$5000;

(i)   when the violator has failed to obtain, or is the holder of, a for-hire permit and has two

or more offenses in violation of M.G.L. c. 130, § 17C, a criminal fine of not less $1000 nor

more than $5000; and

(j)   any other sanction or penalty authorized under M.G.L. c. 130.

(9)   Permit Fees.

(a)   The Director may charge a separate annual fee for each category of permits established

by the Director pursuant to 322 CMR 7.10, provided that the amount of such permit fees

shall be established by the Secretary of Administration and Finance pursuant to M.G.L. c. 7,

§ 3B.

(b)   The Director or agents authorized by the Director to sell permits may not charge a

permit fee to those persons applying for an individual recreational saltwater fishing permit

who at the time of the permit application are 60 years of age or older.
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7.10:   continued

(10)   Requirements Applicable to Agents Authorized to Sell Permits.

(a)   The Director may authorize agents who are not employed by the Commonwealth to sell

recreational saltwater fishing permits at point-of-sale locations.

(b)   Authorized agents at point-of-sale locations may charge and retain a fee not to exceed

$1.50 for their service of selling the permit.

The Director may further specify the eligibility, operational and sale of permit conditions

applicable to authorized agents.

REGULATORY AUTHORITY

322 CMR 7.00:  M.G.L. c. 130, §§ 2, 17, 17A, 38B, 75, 80 and 104.
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1387 03/22/2019

03/08/2019 MG

03/22/2019

Mar  8 2019 

Fiscal effect will be commensurate with loss of spatial access to groundfish 

in April.

Fiscal effect will be commensurate with loss of spatial access to groundfish 

in April.

N/A. A fiscal effect is anticipated.
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322 CMR:   DIVISION OF MARINE FISHERIES

322 CMR 8.00:   COASTAL FISHERIES CONSERVATION AND MANAGEMENT

Section

8.01:   Purpose and Scope

8.02:   Definitions

8.03:   Vessel Length Limits

8.04:   Winter Flounder Spawning Area Closures

8.05:   Commercial Groundfish Closures

8.06:   Upper Cape Cod Fixed Gear-free Zone

8.07:   Seasonal Cod Spawning Protections Mesh Size Restrictions

8.08:   Prohibitions

8.09:   Restrictions on Fishing in Certain Artificial Reef Areas

8.01:   Purpose and Scope

The Massachusetts Marine Fisheries Advisory Commission, concerned about impacts from

increased fishing effort on the Commonwealth's inshore fisheries resources, has adopted

conservation and management strategies to cap fishing effort in state waters and has established

timetables for further actions in the future.  Regulations which implement these strategies are

designed to address both the recent, sharp decline in abundance of many of the most important

fisheries resources inhabiting state waters and the poor near-term prospects for inshore fisheries. 

Inshore fisheries resources are limited and stressed, and overall fishing pressure is increasing.

8.02:   Definitions

For purposes of 322 CMR 8.00:

At-sea means any location in all waters under the jurisdiction of the Commonwealth including

within harbors.  For the purposes of 322 CMR 8.00, vessels that are moored, tied to other

vessels, or docked at a pier are considered "at-sea".  Vessels on the water are at-sea.

At-sea Processing means to fillet or freeze fish, or to freeze or shuck shellfish at-sea.

At-sea Transfer means to convey or move fish or shellfish from one vessel to another vessel at-

sea.

Commercial Fishing means fishing for purposes of sale, barter or exchange.

Director means the Director of the Division of Marine Fisheries or his or her designee.

Division means the Massachusetts Division of Marine Fisheries.

Fishing or Fish For means to harvest, catch or take or attempt to harvest, catch or take any fish

or shellfish for commercial purposes.  For vessels using trawl gear, a vessel is presumed to be

fishing unless its trawl doors (if present) are out of the water and secured to the vessel's side or

stern or unless the mouth of the net is out of the water and secured to the vessel's side or stern.

Line Trawl means any fishing gear having a single anchored and weighted main line to which

many gangions or leaders are attached, each armed with a hook.

Person means any individual, including the captain, master or crew member of a fishing vessel,

or any firm, partnership, corporation or other business entity.

Recreational Fishing means fishing for purposes of personal or family use by angling.

Registered Length means the official length of a commercial fishing vessel documented by and

found in the records of the United States Coast Guard.

Shoreline means the mean low water mark unless otherwise provided.
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322 CMR:   DIVISION OF MARINE FISHERIES

8.02:   continued

Trawl means any mobile fishing gear or nets which are towed, hauled, or dragged through the

water for the harvest of fish including, but not limited to, otter trawls, beam trawls, pair trawls,

scottish seines, danish seines, or pair seines.

8.03:   Vessel Length Limits

Vessels greater than 72 feet registered length may not conduct fishing activities in any waters

under the jurisdiction of the Commonwealth.

8.04:   Winter Flounder Spawning Area Closures

(1)   Except as provided for in 322 CMR 8.04(2) and (3), the following waters shall be closed

to commercial fishing for any finfish between the dates of February 1st through May 31st, in all

of the waters shoreward of an area bounded by an imaginary line beginning at a point 42E02.0' N

latitude and 70E10.2'W longitude; thence following an imaginary line to a point at 42E00.7' N

latitude and 70E06.4'W longitude; thence following an imaginary line to a point at 41E56.3' N

latitude and 70E05.9'W longitude; thence following an imaginary line to a point at 41E48.9' N

latitude and 70E10.9'W longitude; thence following an imaginary line to a point at 41E46.4' N

latitude and 70E09.8'W longitude; thence following an imaginary line to a point at 41E45.1'W

latitude and 70E16.5'W longitude; thence following an imaginary line to a point at 41E47.1'N

latitude and 70E28.1'W longitude; thence following an imaginary line to a point at 41E55.2'N

latitude and 70E30.4'W longitude; thence following an imaginary line to a point at 41E59.9'N

latitude and 70E35.1'W longitude; thence following an imaginary line to a point at 42E05.6'N

latitude and 70E36.5'W longitude; thence following an imaginary line to a point at 42E16.4'N

latitude and 70E44.8'W longitude; thence following an imaginary line to a point at 42E18.6'N

latitude and 70E50.1'W longitude; thence following an imaginary line to a point at 42E21.9'N

latitude and 70E52.2'W longitude; thence following an imaginary line to a point at 42E24.7'N

latitude and 70E54.4'W longitude; thence following an imaginary line to a point at 42E27.6'N

latitude and 70E50.3'W longitude; thence following an imaginary line to a point at 42E32.8'N

latitude and 70E45.9'W longitude; thence following an imaginary line to a point at 42E34.3'N

latitude and 70E39.9'W longitude; thence following an imaginary line drawn to Thatcher's Island

Light to a point along said line where it intersects with the boundary line separating the towns

of Rockport and Gloucester; thence following the Rockport/Gloucester boundary southeasterly

to a point 42E35.5'N, 70E34.6'W; thence following an imaginary line 31E true to a point at

42E37.8'N, 70E32.8'W; thence following an imaginary line 360E true to a point at 42E39.5'N,

70E32.8'W; thence following an imaginary line 340E true to a point at 42E40.8'N, 70E33.5'W;

thence following 314E true to a point at 42E43.8'N, 70E37.6'W; thence following an imaginary

line in a southerly direction 193E true to a point one nautical mile from the shoreline; thence

following an imaginary line drawn in such a manner that each point on it is one nautical mile

from the shoreline to the Massachusetts/New Hampshire boundary.

(2)   Exemptions. The following fishing activities are exempted from the winter flounder

spawning areas described at 322 CMR 8.04(1).

(a)   Sea Herring.  Commercial fishing for sea herring is permitted provided that a special

permit is obtained pursuant to 322 CMR 7.01(4)(a):  Regulated Fishery Permit Endorsement.

(b)   Cod.  Line trawling for cod is permitted provided that only hook sizes with a gape of not

less than 11/16 inch measured from the point of the hook to the inside of the shank or circle

hooks (so-called) with a gape of not less than ½ inch may be used, and provided further that

the area is open to groundfish as set forth in 322 CMR 8.05.

8.05:   Commercial Groundfish Closures

(1)   Definition.

Regulated Groundfish Species means those regulated groundfish species defined at 322 CMR

6.03(1):  Definitions, which include: American plaice, cod, haddock, halibut, monkfish, ocean

pout, pollock, redfish, windowpane flounder, winter flounder, witch flounder, wolfish and

yellowtail flounder.

3/22/19 322 CMR - 70

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



322 CMR:   DIVISION OF MARINE FISHERIES

8.05:   continued

(2)   April in Massachusetts Bay from Plymouth to the New Hampshire Border.  Except as

provided at 322 CMR 8.05(9), from April 1st through April 30th, it is unlawful for commercial

fishermen to fish for, possess or land regulated groundfish species taken within the waters under

the jurisdiction of the Commonwealth between 42°00' north latitude and 42°30' north latitude

west of 70°30' west longitude.

The Director may annually rescind this April closure in accordance with the Declaration

Process set forth at 322 CMR 6.41(2).  This action may be taken if, based on the Division's

review of relevant data, it determines that rescinding the closure will not result in an exceedance

of the annual federally allocated state-waters sub-component for regulated groundfish stocks

during the federal fishing year of May 1st through April 30th or federal conservation objectives

are not compromised.  

(3)   May in Massachusetts Bay from Boston to the New Hampshire Border.  Except as provided

at 322 CMR 8.05(9), from May 1st through May 31st, it is unlawful for commercial fishermen to

fish for, possess or land regulated groundfish species taken within the waters under the

jurisdiction of the Commonwealth from latitude 42E20' north to the Massachusetts/New

Hampshire border.

(4)   June in Upper Massachusetts Bay and Ipswich Bay from Marblehead to the New Hampshire

Border.  Except as provided in 322 CMR 8.05(9), during June 1st through June 30th, it is unlawful

for commercial fishermen to fish for, possess or land regulated groundfish species taken within

the waters under the jurisdiction of the Commonwealth from latitude 42E30' north to the

Massachusetts/New Hampshire border.

(5)   October through January Closure in Massachusetts Bay and Upper Cape Cod Bay.  Except

as provided at 322 CMR 8.05(9), from October 1st through January 31st, it is unlawful for

commercial fishermen to fish for, possess or land regulated groundfish species within the waters

under the jurisdiction of the Commonwealth from latitude 42E00' north, south of latitude 42E30'

north and west of longitude 70E24' west.

(6)   May Closure East of Cape Cod.  Except as provided at 322 CMR 8.05(9), during May 1st

through May 31st, it is unlawful for commercial fishermen to retain, possess or fish for any

regulated groundfish species within the waters under the jurisdiction of the Commonwealth east

of Cape Cod south of latitude 42E00' north and east of longitude 70E00 west.

(7)   Gear Types.  Except as provided at 322 CMR 8.05(9), these closures apply to any gear

capable of catching groundfish including, but not limited to, sink gillnets, otter trawls, line

trawls, and hook and line.

(8)   Experimental Fishery.  The Director, under the authority at M.G.L. c. 130 § 80, and

322 CMR 7.01(7):  Conditions, may authorize experimental fishery activities for fishing for

species with certain gear types in the aforementioned closed areas and times to investigate catch-

by-catch composition to ascertain the need for potential future exemptions.

(9)   Exemptions.

(a)   The closures at 322 CMR 8.05(2) through (6) do not apply to the lawful use of hook and

lines for the purpose of catching dogfish, bluefish, striped bass, Atlantic bluefin tuna and

mackerel; mid-water trawls; pots and traps; sea scallop, ocean quahog and surf clam dredges;

and cast nets, surface gillnets and purse seines.

(b)   A vessel may fish with a small-mesh raised footrope trawl in a portion of upper Cape

Cod Bay during October and November subject to the rules in 322 CMR 4.06(4)(c):

Exempted Small Mesh Fisheries and 8.06.

(c)   A vessel in possession of groundfish may transit through the closures at 322 CMR

8.05(2) through (6), provided that the groundfish was lawfully caught outside of the closure

areas and the vessel is not engaged in any fishing activity while inside the groundfish closure

areas.
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322 CMR:   DIVISION OF MARINE FISHERIES

8.06:   Upper Cape Cod Fixed Gear-free Zone

During the period September 1st through October 31st, it shall be unlawful to set, store, or

abandon traps or gillnets within those waters under the jurisdiction of the Commonwealth bound

by an imaginary straight line that begins where 70° 25' west longitude intersects with the three

nautical mile line, as described on NOAA Chart #13246; thence in a south southeasterly

direction to where it intersects with 42° 0.59' north latitude and 70° 19.54 west longitude; thence

in an east northeasterly direction to where it intersects with 42° 189' north latitude and 70° 14.77'

west longitude; thence in a north northwesterly direction to where it intersects with 42° 4.71'

north latitude and 70° 16.9' west longitude; thence in a east northeasterly direction to where it

intersects with 42° 5.26' north latitude and 70° 14.94' west longitude; thence in a north

northwesterly direction to where it intersects 70° 16.33' west longitude and the three nautical

mile line, as described on NOAA Chart #13246; thence following the three nautical mile line,

as described on NOAA Chart #13246, westward until it intersects with the original coordinate. 

8.07:   Seasonal Cod Spawning Protections Mesh Size Restrictions

(1)   Winter Cod Conservation Zone.

(a)   Boundaries.  For purposes of 322 CMR 8.07 the Winter Cod Conservation Zone shall

apply to the area within the waters under the jurisdiction of the Commonwealth bounded by

straight lines connecting the following points in the order stated starting from the point

furthest south and west:

Point North Latitude West Longitude

WCCZ1 42 degrees 21.0' MA Coast

WCCZ2 42 degrees 21.0' 70 degrees 40.0'

WCCZ3 42 degrees 23.6' 70 degrees 39.2'

WCCZ4 42 degrees 27.5' 70 degrees 42.4'

WCCZ5 42 degrees 27.5' MA Coast
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322 CMR:   DIVISION OF MARINE FISHERIES

8.07:   continued

The following map depicts the Cod Conservation Zone and its coordinates.

Winter Cod Conservation Zone
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322 CMR:   DIVISION OF MARINE FISHERIES

8.07:   continued

(b)   Season.  The restricted season shall be November 15th through January 31st.

(c)   Fishing Prohibitions.

1.   It is unlawful for any person to take, possess or land cod from the Winter Cod

Conservation Zone during the restricted season.

2.   It is unlawful for any person to fish, set, or abandon any gear capable of harvesting

cod in the Winter Cod Conservation Zone during the restricted season.  322 CMR 8.07(1)

shall apply to all gillnets, otter trawls, mid-water trawls, seines, and all hook-and-line

gears including longlines, rod-and-reel, and handlines.

(d)   Exemptions.

1.   It shall be lawful for persons to transit the Winter Cod Conservation Zone in the

possession of cod, provided the cod was caught outside of the Winter Cod Conservation

Zone and all fishing gear is stowed.

2.   Lawfully permitted persons may set and tend lobster traps and set and haul dredges

for scallops and urchins in the Winter Cod Conservation Zone during the restricted

season.

(2)   Spring Cod Conservation Zone.

(a)   Boundaries.  For purposes of 322 CMR 8.07 the Spring Cod Conservation Zone shall

apply to an area within the waters under the jurisdiction of the commonwealth bounded by

straight lines connecting the following points in the order stated starting from the point

furthest south and west:

Point North Latitude West Longitude

SCCZ1 42 degrees 30.0' 70 degrees 44.5'

SCCZ2 42 degrees 30.0' 70 degrees 38.5'

SCCZ3 42 degrees 33.0' 70 degrees 38.5'

SSCZ4 42 degrees 33.0' 70 degrees 44.5'

The following map depicts the Cod Conservation Zone and its coordinates.

Spring Cod Conservation Zone
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CHAPTER TITLE:
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Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Division of Marine Fisheries

322 CMR 12.00

Protected Species

This regulation establishes a 10 knot speed limit for small vessels (less than 65' overall length) during 

the period of March 1 - April 30 operating in the waters of Cape Cod Bay. This is to prevent shipstrikes 

with endangered right whales that migrate into the Bay and surface feed during the late winter and 

early spring. Shipstrikes are a principal source of mortality and scientific studies show the risk of 

mortality is greatly reduced when a vessel is operating at less than 10 knots. The Director may extend 

or rescind this speed limit based on presence of right whales. Additionally, regulatory language was 

added to adjust the timing of fixed gear closures in response to the presence of right whales.
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:
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DMF does not anticipate a fiscal effect.

DMF does not anticipate a fiscal effect.

The speed limit will have to adjust small vessel boat practices, but a 

quantifiable fiscal impact is not expected.
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322 CMR:   DIVISION OF MARINE FISHERIES

322 CMR 12.00: PROTECTED SPECIES

Section

12.01:   Purpose

12.02:   Definitions

12.03:   Prohibition on Certain Gear or Lines in Waters under Jurisdiction of the Commonwealth

12.04:   Fixed Gear Seasonal Closures

12.05:   Speed Restrictions to Protect North Atlantic Right Whales

12.06:   Fixed Gear Year-round Gear Restrictions

12.07:   Buffer Zone

12.08:   Harassment and Harm

12.09:   Entanglement Reporting

12.10:   Exceptions

12.11:   Large Whale Seasonal Trap/Pot Gear Closure Area

12.12:   Right Whale Cape Cod Bay Critical Habitat Map

12.01:   Purpose

The Division of Marine Fisheries works to protect marine protected species such as

endangered turtles, harbor porpoise and large whales.  The Division's efforts dovetail with

federal regulation of marine mammals, including the northern right whale is the rarest of the

world's great whales.  Despite international protection by the International Whaling Commission

established pursuant to the 1946 International Convention for the Regulation of Whaling and

national protection afforded by the Marine Mammal Protection Act of 1972 and the Endangered

Species Act of 1973 the northern right whale is listed as endangered and its population remains

dangerously low in the Atlantic.

In response to this threat the Massachusetts Legislature passed a Resolve in 1985 requesting

the Department of Fisheries, Wildlife and Environmental Law Enforcement to study the right

whale in Massachusetts waters and make recommendations for its conservation.  That study

recommended, among other measures, a 500 yard buffer zone between right whales and vessels

within Massachusetts waters.  The purpose of 322 CMR 12.00 is to:

(1)   implement a 500 yard buffer zone and prohibit activities of vessels that affect large whales,

including right whales, within waters under the jurisdiction of the Commonwealth.  322 CMR

12.00 exempts vessels with federal or state Right Whale scientific study permits and commercial

fishing vessels in the act of hauling back or towing gear.  In addition, 322 CMR 12.00 applies

to both commercial and recreational fishermen, but only to  waters under the jurisdiction of the

Commonwealth.

(2)   minimize the risk of large whale entanglements, including right whales in waters under the

jurisdiction of the Commonwealth.

(3)   reduce interactions between harbor porpoise and commercial gillnet gear in waters under

the jurisdiction of the Commonwealth.

12.02:   Definitions

For the purposes of 322 CMR 12.00 the following terms shall have the following meanings:

Bottom or Sink Gillnet means a gillnet, anchored or otherwise, that is designed to be, capable

of being, or is fished on or near the bottom in the lower third of the water column.

Buffer Zone means an area outward from a right whale a distance of 500 yards in all directions.

Critical Habitat means those waters in Cape Cod Bay under the jurisdiction of the

Commonwealth that fall within the federally designated Right Whale Cape Cod Bay Critical

Habitat area listed in the federal Right Whale Recovery Plan and found in 322 CMR 12.12.
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322 CMR:   DIVISION OF MARINE FISHERIES

12.02:   continued

Double  means two traps connected together by a groundline with a single vertical line buoy

attached.

Fixed Fishing Gear means any bottom or sink gillnets or pots that are set on the ocean bottom

or in the water column and are usually connected to lines that extend to the water's surface.

Gillnet means anchored, or surface or drifting vertical walls of webbing, buoyed on top and

weighted at the bottom, designed to capture fish by entanglement, gilling, or wedging.

Groundlines means the lines connecting traps/pots on a trap/pot trawl and lines connecting

gillnets to anchors.

Harass means to approach, pursue, chase, follow, interfere with, observe, threaten, harm in any

fashion, turn in any manner to intercept or attempt to engage in any such conduct.

Large Whale Seasonal Trap/Pot Gear Closure Area means those waters under the jurisdiction of

the Commonwealth that fall within the federally designated Massachusetts Restricted Area listed

in the Atlantic Large Whale Take Reduction Plan and established at 322 CMR 12.11.

Negatively Buoyant Line means line that has a specific gravity equal to or greater than that of

seawater, 1.03, and does not float up in the water column.

Positively Buoyant Line  means line that has a specific gravity less than that of seawater, 1.03,

and floats up in the water column.

Right Whale means that species of marine mammal known as Eubalaena (Balaena) glacialis.

Single Trap means individual set and buoyed traps.

To Abandon or To Store  means to leave fixed gear in the water without hauling it at least every

30 days or in prohibited areas during prohibited periods.

To Fish means to use, set, maintain, leave in the water or haul gillnets or pots to harvest, catch,

or take any species of fish or lobster.

Trap means any lobster trap, modified lobster trap, fish pot, fish trap, conch pot, or other

contrivance, other than nets, that is placed on the ocean bottom and designed to catch finfish,

whelks, lobsters or crabs.

Trawls means a series of single traps that are tied together and buoyed at one or both ends.

Vessel means any waterborn craft.

Weak Link  means a breakable section or device that will part when subjected to specified

poundage of pull pressure and after parting, will result in a knot-less end, no thicker than the

diameter of the line, the so-called “bitter end” to prevent lodging in whale baleen.

12.03:   Prohibition on Certain Gear or Lines in Waters under Jurisdiction of the Commonwealth

(1)   It shall be unlawful for any person to fish fixed fishing gear with:

(a)   Lines floating at the water’s surface;

(b)   Positively buoyant groundline; and

(c)   Buoy lines comprised of positively buoyant line except the bottom portion of the line

which may be a section of floating line, not to exceed a of overall length of the buoy line.

(2)   It shall be unlawful to abandon any fixed gear.
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 42E 08" N

70E 10" W

12.04:   Fixed Gear Seasonal Closures

(1)   Gillnet Closures in Right Whale Critical Habitat and Cape Cod Bay.  It is unlawful to fish,

store, or abandon gillnets in Critical Habitat and in waters of Cape Cod Bay west of the Critical

Habitat south of 42E North Latitude during the period January 1st through May 15th.

(2)   Trap Gear Haul-out Period.  It shall be unlawful for any recreational or commercial

fisherman, permitted in accordance with M.G.L. c. 130, §§ 37, 38 or 80, and 322 CMR

7.01(2):  Commercial Fisherman Permits or (4):  Special Permits, to fish, set, store, or abandon

any trap gear in the Large Whale Seasonal Trap/Pot Gear Closure Area from February 1st through

April 30th.

(3)   Notice of Declaration to Amend Timing of Fixed Gear Seasonal Closures.  The Director,

through Notice of Declaration, may adjust the duration of the fixed gear seasonal closures at

322 CMR 12.04(1) and (2), as reasonably necessary to prevent the entanglements of the North

Atlantic right whale in fixed fishing gear based on the Director's assessment of the documented

presence of the North Atlantic right whale in Massachusetts waters.  The Director shall amend

the timing of these fixed gear seasonal closures by filing the Notice of Declaration with the

Secretary of State for publication in the Massachusetts Register, publishing the Notice on the

Division's Legal Notice web page, and distributing it via the Division's e-mail list serve.

12.05:   Speed Restrictions to Protect North Atlantic Right Whales

(1)   Purpose and Scope.  North Atlantic right whales are a critically endangered species.

Annually they migrate through state waters and aggregate in Cape Cod Bay to feed during the

late-winter and early-spring.  In order to protect these whales from vessel strikes, the National

Marine Fisheries Service promulgated regulations at 50 CFR 224.105 in 2008 that restrict the

speed of vessels measuring at least 65 feet in overall length to ten knots while transiting certain

waters around Cape Cod.  In order to establish similar measures to prevent strikes of whales by

vessels smaller than those regulated under the federal regulations, the Division of Marine

Fisheries has established these seasonal vessel speed restrictions for Cape Cod Bay. 

(2)   Cape Cod Bay Vessel Speed Restriction Area.  The Cape Cod Bay Vessel Speed Restriction

Area shall consist of all waters of Cape Cod Bay south of 42° 08' north latitude and those waters

north and east of Cape Cod west of 70° 10' west longitude, as described in the map below.

(3)   Vessel Speed Restriction and Time Period.  During the period of March 1st through April

30th, all vessels measuring less than 65' overall length and operating within the Cape Cod Bay

Restricted Speed Area shall travel at a speed of ten knots or less. 
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12.05:   continued

(4)   Exemptions.  322 CMR 12.05(2) and (3) shall not apply:

(a)   Inshore Areas.  Within those waters within Plymouth, Kingston and Duxbury Harbors,

Barnstable Harbor and Wellfleet Harbor, as defined at 322 CMR 4.02(2) and (3). 

(b)   Enforcement and Emergency Personnel.  To law enforcement and emergency personnel

in the course of their authorized duties including, but not limited to, authorized federal whale

disentanglement personnel when responding to an entangled whale. 

(5)   Notice of Declaration to Amend the Vessel Speed Restriction Time Period.  The Director

may, through a Notice of Declaration, adjust the duration of the Cape Cod Bay Vessel Speed

Restriction Time Period in 322 CMR 12.05(3), as reasonably necessary to prevent vessel strikes

on right whales, based on the Director's assessment of the documented presence of North

Atlantic right whales in Cape Cod Bay. The Director shall amend the timing of these fixed gear

seasonal closures by filing the Notice of Declaration with the Secretary of State for publication

in the Massachusetts Register, publishing the Notice on the Division's Legal Notice web page,

and distributing it via the Division's e-mail list serve.

12.06:   Fixed Gear Year-round Gear Restrictions

(1)   Gillnets.  It is unlawful to fish any gillnet in any waters under the jurisdiction of the

Commonwealth, unless the net is rigged with the following breakaway features:

(a)   Knot-less weak link at the buoy with a breaking strength of 600 pounds.

(b)   Weak links with a breaking strength of up to 1,100 pounds are installed in the float rope

between net panels.

(c)   Anchoring system for the gillnets must anchor with the holding power of at least 22

pound Danforth anchor.

(2)   Trap Gear.

(a)   Weak Link Requirement.  It is unlawful to fish any traps in any waters under the

jurisdiction of the Commonwealth unless all buoy lines are equipped with a Weak Link that

will part when subjected to 600 pounds or less of pull pressure along the buoy line.

(b)   Buoy Line Requirements for Trawls.  It is unlawful to fish two and three trap trawls with

two buoy lines in the waters under the jurisdiction Commonwealth.  Two buoy lines may

only be fished on trawls of four or more traps.

(c)   Prohibition on Single Traps.  It is unlawful to set, fish or abandon any single traps in the

waters under the jurisdiction of the Commonwealth  north of Cape Cod that are seaward of

three miles from mean low tide water mark.

Exception for Billingsgate Shoal.  It is lawful to set and fish single traps within those

waters under the jurisdiction of the Commonwealth within of southeast Cape Cod Bay

that are shoreward of Loran C Line 9960-X-25360 as it runs north east from 41°47.2'

north latitude and 70°19.5' west longitude (Barnstable) to 41°55.8' north latitude and

70°8.4' west longitude (Wellfleet).

(d)   Buoy Line Requirement for Single Traps.  It is unlawful to fish single traps with a buoy

line requirement that does exceed d inch diameter.

(3)   A list of DMF approved weak links is available from DMF and furnished to fishermen upon

request.

12.07:   Buffer Zone

Except as otherwise provided for in 322 CMR 12.10, it is unlawful:

(1)   for any vessel to enter a right whale buffer zone;

(2)   for any vessel to approach or intercept a right whale within a buffer zone;

(3)   for any vessel not to depart immediately from a buffer zone; or

(4)   for any commercial fishing vessel which has completed a haul back, a tow of its gear or

otherwise completed its fishing operation and is no longer at anchor not to depart immediately

from a buffer zone.
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12.08:   Harassment and Harm

It is unlawful for any operator of a vessel to harass or to harm any right whale at any time or

place.

12.09:   Entanglement Reporting

It is unlawful for any operator of a commercial or recreational vessel to fail to report the

entanglement of a right whale in its gear or lines.

12.10:   Exceptions

(1)   Federal Permit.  Any person issued a permit from any federal department, agency or

instrumentality having authority to issue permits for the scientific research, observation, or

management of the right whale, may conduct the activity authorized by such permit.

(2)   State Permit.  Any person issued a permit in accordance with 322 CMR 7.01(4)(d) for the

scientific research, observation, or management of the right whale may conduct the activity

authorized by such permit.

(3)   Commercial Fishing.  Commercial fishing vessels in the act of hauling back, towing gear

or engaged in fishing operations at anchor within a buffer zone created by the surfacing of a right

whale, may complete the haul, tow or fishing operation provided it does so with a minimum of

disruption to the right whale, hauls, tows or conducts its fishing operation in a direction away

from the right whale, and departs from the buffer zone immediately after the haul, tow, or fishing

operation.  In no event may 322 CMR 12.09(3) be construed to authorize a commercial fishing

vessel to begin to haul, tow, or conduct its fishing operation in or into a buffer zone.

(4)   Disentanglement.

(a)   To assist federally approved disentanglement efforts for northern right whales, any

vessel that reports to the National Marine Fisheries Service, the Division of Environmental

Law Enforcement, the Coast Guard, or to designees of those agencies, that it has sighted an

entangled right whale may operate in the buffer zone to assist those agencies in locating and

tracking the whale if requested to do so by those agencies.

(b)   Any vessel operating in the buffer zone under 322 CMR 12.06(4) shall:

1.   operate so as to minimize disruption to the right whale, and

2.   immediately depart the buffer zone once the disentanglement effort begins, or when

requested to do so by the agencies or their designees.

(c)   When conducting activities within the scope of 322 CMR 12.06(4), vessels shall make

every effort to comply with 322 CMR 12.00.
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12.11:   Large Whale Seasonal Trap/Pot Gear Closure Area

The following map depicts the federal Massachusetts Restricted Area and its coordinates.

That portion of the Massachusetts Restricted Area within the waters under the jurisdiction of the

Commonwealth is referred to as the Large Whale Seasonal Trap/Pot Gear Closure Area.

3/22/19 322 CMR - 94.4

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



322 CMR:   DIVISION OF MARINE FISHERIES

12.12:   Right Whale Cape Cod Bay Critical Habitat Map

The following map depicts the Cape Cod Bay Critical Habitat and its coordinates.

REGULATORY AUTHORITY

322 CMR 12.00:  M.G.L. c. 130, § 17(11); c. 30A.

3/22/19 322 CMR - 94.5

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



322 CMR:   DIVISION OF MARINE FISHERIES

NON-TEXT PAGE

3/22/19 322 CMR - 94.6

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Division of Marine Fisheries

322 CMR 16.00

Shellfish Sanitation, Harvest, Handling and Management

This regulation recodifies DMF shellfish regulations to ensure explicit compliance with the National 

Shellfish Sanitation Program's Model Ordinance. This includes regulatory provisions that: (1) describe 

shellfish growing area classifications; (2) explain how growing are classifications and harvest statuses 

are published and amended; (3) establish rules governing the sanitary harvest, handling and transport 

of shellfish; (4) allows for bulk tagging by "grower/dealers"; and (5) describes the shellfish relay 

program and relay fee. Existing regulations for the Vp Control Plan and the harvest of shellfish from 

non-commercial areas remain intact. Minor technical corrections have also been made to existing 

regulations.

M.G.L. c. 130, §§ 2, 17A, 52, 80, 81, 82 and 104 and M.G.L. c. 30A, § 2

Daniel J. McKiernan 617-626-1534

251 Causeway Street, Suite 400, Boston, MA 02114

MFAC: 2/14/19; DFG: 2/19/19; EEA: 2/27/19; ANF/GOV: 3/8/19

PC: 12/28/18 - 2/8/19: PH: 1/30/19 and 1/31/19

Docket #  820

 43The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1387 03/22/2019

03/08/2019 MG

03/22/2019

Mar  8 2019 

No fiscal impact expected.

No fiscal impact expected.

This is principally a recodification of existing regulations and policies and a 

fiscal effect is not anticipated.

3/6/19

322 CMR 16.00

107 - 114 107 - 122

Date amended small business impact statement was filed:

 44The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



322 CMR:   DIVISION OF MARINE FISHERIES

322 CMR 16.00: SHELLFISH SANITATION, HARVEST, HANDLING AND MANAGEMENT

Section

 16.01:   Background and Purpose

 16.02:   General Definitions

 16.03:   Shellfish Growing Area Classification

 16.04:   The Sanitary Harvest, Handling and Transportation of Market Bound Shellfish

 16.05:   Tagging of Shellfish

(16.06:   Aquaculture (Reserved))

 16.07:   Vibrio Management Plan for Harvest and Handling of Oysters

 16.08:   Municipal Contaminated Shellfish Relay and Transplant

 16.09:   Possession of Shellfish from Areas Closed to Commercial Harvesting

(16.10:   Depurated Fishery Regulations (Reserved))

 16.11:   Authority to Suspend Permits for Violations of 322 CMR 16.00

16.01:   Background and Purpose

The National Shellfish Sanitation Program (NSSP) is a program under the U.S. Food and

Drug Administration (FDA) to promote the sanitary control of molluscan shellfish produced,

harvested and sold for human consumption.  The Interstate Shellfish Sanitation Conference

(ISSC), comprised of representatives of the federal government, the states and industry, reviews,

revises and updates the NSSP as needed.  The NSSP has established a Model Ordinance (MO),

which is updated on a biannual basis.  The MO sets forth stringent guidelines addressing the

harvest, handling, transportation and sale of shellfish to ensure that risks to public health

associated with the consumption of shellfish are avoided.

To safeguard public health and to allow for shellfish produced, harvested and sold for

consumption to enter interstate commerce, states must manage commercial shellfisheries in a

manner that conforms to the NSSP’s MO.  The actions required by the MO include, but are not

limited to: establishing shellfish growing area classifications and subsequent restrictions on the

harvest of contaminated shellfish; adopting best practices for the harvest, handling and transport

of shellfish to minimize the risk of foodborne illness; establishing a framework that provides for

the expeditious recall of nonconforming shellfish product; addressing risks associated with

Vibrio parahaemolyticus; describing the conditions by which contaminated shellfish harvest may

be conducted; and managing marine biotoxin events.

The Division of Marine Fisheries manages its shellfish resources and commercial shellfish

fisheries in strict conformity with the NSSP’s MO.  The Division has adopted the provisions of

the MO in regulations at 322 CMR 16.00 to provide notice to the public of the comprehensive

requirements applicable to the safe management of commercial shellfisheries and give the

Division, through the Massachusetts Environmental Police, the authority to enforce against

violations of 322 CMR 16.00.  322 CMR 16.00 also serves to safeguard public health, maintains

consumer confidence and promotes the state’s shellfish fisheries.

The Division also manages the states shellfish resources and shellfisheries to enhance the

propagation of naturally occurring populations, reduce the risk of spreading veterinary diseases,

protect important fisheries habitat (e.g., eel grass), and promote commercial shellfisheries.  To

these ends, 322 CMR 16.00 establishes minimum sizes, shellfish management areas and related

best practices.

16.02:   General Definitions

The following definitions apply for the purposes of M.G.L. c. 130, and 322 CMR 16.00:

Approved Area means any shellfish growing area classified, pursuant to M.G.L. c. 130, § 74 or

74A, as Approved or Conditionally Approved, and not in a closed status pursuant to

M.G.L. c. 130, § 74A or under the provisions of a Conditional Area Management Plan.

Approved Standard Source of Ice means ice obtained from facilities permitted to manufacture

ice pursuant to 105 CMR 500.000:  Good Manufacturing Practices for Food or retail food

facilities permitted to sell ice pursuant to 105 CMR 590.000:  State Sanitary Code Chapter X -

Minimum Sanitation Standards for Food Establishments.
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16.02:   continued

Bay Scallop means that species of shellfish known as Argopectin irradians and may be

commonly referred to as a scallop.

Channeled Whelk means that species known as Busycotypus canaliculatus.

Closed Status means that a shellfish growing area classified as Approved, Conditionally

Approved, Restricted or Conditionally Restricted has been closed to shellfish harvesting

activities pursuant to M.G.L. c. 130, § 74A or, in the case of a Conditionally Approved area,

when the municipality closes an area under provisions of a Conditional Area Management Plan.

Commercial Fisherman means any person who may catch, possess and land shellfish for the

purpose of sale, barter or exchange or keeps for family use any shellfish taken under the authority

of a commercial fisherman permit issued by the Director pursuant to M.G.L. c. 130, §§ 2, 75 and

80, and 322 CMR 7.01(2):  Commercial Fisherman Permits.  This shall include shellfish

aquaculturists and wild shellfish harvesters.

Commercial Fishing means fishing for shellfish for the purpose of sale, barter or exchange.

Commercial Purposes means the possession or transportation of any shellfish for any fare, fee,

rate, charge, sale, exchange, trade or other consideration that is either directly or indirectly in

connection with any business or any other undertaking intended for profit.

Conditional Area Management Plan means a plan required by the NSSP that is approved by the

Division and sets forth the criteria and performance standards to open and close Conditionally

Approved and Conditionally Restricted shellfish growing areas to the harvest of shellfish.

Container means any bag, sack, tote, conveyance or other receptacle used for containing shellfish

for holding or transporting.

Contaminated Area means any shellfish growing area classified, pursuant to M.G.L. c. 130, § 74

or 74A, as Prohibited, Restricted, Conditionally Restricted, Conditionally Approved or Approved

and in a closed status.

Contaminated Shellfish means any shellstock within or taken from any contaminated area.

Contaminated Transplant or Relay means the transfer of any sized shellfish by municipalities

from a Restricted, Conditionally Restricted or Conditionally Approved shellfish growing area

in the closed status to any Approved or Conditionally Approved area for propagation and natural

purification to enhance the public shellfisheries.

Cull means to discard undersize or broken shellfish during harvest by fishermen or shellfish

aquaculturists; or the sorting, grading and cleaning of shellfish for purposes of sale; or replanting

of shellfish at the licensed shellfish aquaculture grant site by a shellfish aquaculturist or their

employee.

Culture Activity means those activities conducted by shellfish aquaculturists or their employees

that are authorized in writing by the Director and occur at locations other than the licensed

shellfish aquaculture grant site.  This includes, but is not limited to, the sorting, cleaning, culling,

grading, pitting or over-wintering of cultured shellfish.

Dealer means any person, business or entity that is permitted in accordance with M.G.L. c. 130,

§ 80, and 322 CMR 7.01(3): Dealer Permits to purchase, or sell shellfish at a wholesale or retail

level.

Depuration means the process of reducing the pathogenic organisms that may be present in

shellstock by using a controlled aquatic environment as the treatment process.

Director means the Director of the Division of Marine Fisheries or his or her designee.

Discard means to return live shellfish to the sea.
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16.02:   continued

Division means the Massachusetts Division of Marine Fisheries.

European Oyster means that species of shellfish known as Ostrea eduilis.

FDA means the United States Food and Drug Administration.

Fishing or Fish For means to harvest, catch or take, or attempt to harvest, catch or take any

shellfish.  For vessels using mobile gear, a vessel is presumed to be fishing unless the dredge

gear is out of the water and secured to the vessel’s side or stern, or otherwise stowed.

Growing Area means any site which supports or could support the propagation of shellshock by

natural or artificial means.  The Division has listed and mapped all growing areas in the waters

under the jurisdiction of the Commonwealth and these geographic areas are made available to

the public on the Division’s website at www.mass.gov/marinefisheries.

Icing means to apply ice made from a DMF approved potable water source to shellfish for

temperature control.

Knobbed Whelk means that species known as Busycon carica.

Land means to transfer or attempt to transfer shellfish onto any land, pier, wharf, dock or other

artificial structure or for a vessel with any shellfish onboard to tie-up to any dock, pier or

artificial structure.

Lot means containers of shellfish identified with the same time of removal from a single defined

growing area gathered by a single permit holder.

Market Bound means all shellfish removed from a shellfish growing area by a commercial

fisherman intended for commercial purposes on that calendar day.

Market Sized means any shellfish that conform to minimum shellfish sizes, as established at

322 CMR 6.00:  Regulation of Catches, and may be harvested and sold for commercial purposes.

Model Ordinance or MO means that part of the most recent version of the National Shellfish

Sanitation Program (NSSP) Guide for the Control of Molluscan Shellfish that sets forth the

requirements that states have agreed to enforce through their participation in the Interstate

Shellfish Sanitation Conference (ISSC), which are minimally necessary for the sanitary control

of shellfish produced from that state to ensure that it is safe for human consumption.

Moderately Contaminated Shellfish means any shellstock within a shellfish growing area

classified as Restricted or Conditionally Restricted in the open status.

National Shellfish Sanitation Program or NSSP means the cooperative State, FDA, Industry

program for the sanitary control of shellfish that is adequate to ensure that the shellfish produced

in accordance with these guidelines will be safe and sanitary.

Ocean Quahog means that species of shellfish known as Arctica islandica and may be commonly

referred to as a sea quahog or mahogany quahog.

Open Status means a shellfish growing area classified as Approved, Conditionally Approved,

Restricted or Conditionally Restricted that has not been closed pursuant to M.G.L. c. 130, § 74

or under provisions of a Conditional Area Management Plan.

Oyster means that species of shellfish known as Crassostrea virginica and also commonly

known as the eastern oyster or American oyster.

Primary Buyer means any wholesale dealer, permitted in accordance with M.G.L. c. 130, § 80,

and 322 CMR 7.01(3): Dealer Permits and further authorized by the Director pursuant to

322 CMR 7.07:  Dealers Acting as Primary Buyers to engage in the primary purchase of

shellfish from any permitted commercial fisherman.
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16.02:   continued

Primary Purchase means the first commercial transaction by sale, barter or exchange of any

shellfish after its harvest.

Prohibited Shellfish Growing Area means  a growing area classified pursuant to M.G.L. c. 130,

§ 74 or 74A as Prohibited, where the harvest of shellfish is prohibited for any purpose, except

if otherwise approved by the Director for the purposes of depletion or the nursery grow-out of

seed for aquaculture and propagation.

Propagation means any shellfish planting activity conducted by municipalities or the Division

to increase the supply of shellfish available to the public fishery.

Public Health means the Massachusetts Department of Public Health.

Sanitation Device means a U.S.C.G. approved sewage disposal device, toilet or receptacle

designed to prevent the overboard discharge of sewage or bodily fluids.  This device shall

conform to the regulations set forth at 33 CFR 159.57.

Sea Scallop means the species known as Placopecten magellanicus and commonly known as the

Atlantic deep sea scallop.

Seed means shellstock that is less than the minimum size prescribed at 322 CMR 6.20: 

Quahogs, Soft Shelled Clams and Oysters.

Shellfish means blood arcs, clams, conchs, limpets, mussels,  american oyster, european oyster,

periwinkles, quahogs, razor clams, bay scallops, surf clams, ocean quahogs, sea scallops,

softshell clams, whelks and winkles.

Shellfish Aquaculture means the planting and raising of shellfish at a specific location, licensed

in accordance with M.G.L. c. 130, § 57, which results in the commercial production of shellfish.

Shellfish Aquaculturist means any person permitted by the Division pursuant to M.G.L. c. 130,

§§ 2, 17B and 80, and 322 CMR 7.01(4)(c): Special Project and 322 CMR 15.04: Permits to

plant and raise shellfish at a specific location, licensed in accordance with M.G.L. c  130, § 57,

which results in the commercial production of shellfish.

Shellfish Aquaculture Grant Site means the specific portion of the coastal waters of the

Commonwealth granted by the municipality where a shellfish aquaculturist is licensed to

propagate shellfish in accordance with M.G.L. c. 130, § 57.

Shellstock means any live shellfish in the shell.

Shuck means the removal of one or both shells to process, remove and retain only the meat or

the adductor muscle from the shellstock.

Standard Fish Tote means a container that does not exceed the volume of 6,525 cubic inches.

Surf Clam means that species of shellfish known as Spisula solidissima and may be commonly

referred to as a sea clam or Atlantic surf clam.

Time of Harvest means for sub-tidal areas when the first piece of shellfish in a lot is taken from

the water on any calendar day.  Time of harvest for intertidal areas means when the first piece

of shellfish in a lot is exposed during a single low tide cycle or when the first piece of shellfish

in a lot is taken from the water or sediment, whichever occurs first.

Trip means that period of time that begins when a fishing vessel or shellfish harvester departs

from a dock, berth, beach, mooring, seawall, ramp or port to carry out a commercial fishing

operation and terminates with the return to that dock, berth, beach, mooring, seawall, ramp or

port, or with the landing of any fish.
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16.02:   continued

Vessel means any commercial fishing vessel, boat, ship or other water craft registered under the

laws of the Commonwealth, as defined at M.G.L. c. 130, § 1, and which is used to harvest

shellfish for any purpose of sale, barter, or exchange and shall include any vessel authorized

under the laws of the United States to carry passengers for–hire exclusively to harvest shellfish.

Wet Storage means the storage by a dealer of shellstock from an Approved growing area in the

open status or a Conditionally Approved growing area in the open status in containers or floats

in natural bodies of water or in tanks containing natural or synthetic seawater at any permitted

land-based activity or facility.  When engaged in the wet storage of shellfish at its Newburyport

Shellfish Depuration Plant, the Division does not act as a dealer for the purpose of Wet Storage 

and therefore does not require a separate permit or other authorization for such activity. 

16.03:   Shellfish Growing Area Classification

(1)    Background and Purpose.  The NSSP’s Model Ordinance requires that states regulate the

waters under their jurisdiction that support or could support shellfish and determine if these areas

meet the sanitary conditions necessary to allow the harvest of shellfish for human consumption. 

 The Division has met this requirement by its sanitary classification of the approximately 1.7

million acres of the overlying waters under the jurisdiction of the Commonwealth.  The Division

has further classified these waters into 303 designated shellfish growing areas based on

hydrographical and geographic features.

The Division’s shellfish growing area classifications are based on an extensive assessment

of local environmental conditions and pollution sources, including impacts to water quality in

the area.  The principal components of these sanitary surveys, which are conducted by Division

staff trained by the U.S. Food and Drug Administration, include:

(a)   an evaluation of pollution sources that may affect an area;

(b)   an evaluation of the hydrographic and meteorological characterizes that may affect the

distribution of pollutants; and

(c)   an assessment of water quality.

Additionally, shellfish are tested for various poisonous or deleterious substances based on

assessment of pollution sources identified by the sanitary survey and as a result of oil and

chemical spills.  The results of the sanitary survey is summarized in a written report by the

Division.

In accordance with M.G.L. c. 130, §§ 74 and 74A, the Division classifies a shellfish growing

area based on the results of the sanitary survey and as required by the Model Ordinance. 

Depending on the extent to which an area is contaminated, the Division will make one of the

following classification determinations for the area: Approved; Conditionally Approved;

Restricted; Conditionally Restricted; and Prohibited.  The Division’s classification of the

shellfish growing area determines whether the harvest of shellfish is approved with or without

restriction or prohibited in all circumstances.

The Division manages the statewide shellfish safety and sanitation program to ensure

shellfish are safe to harvest and protect public health.  The municipalities control the regulation

and management of both commercial and non-commercial shellfisheries in waters under

municipal control, provided such waters are classified by the Division as Approved or

Conditionally Approved while in an “Open Status”.  Certain Conditionally Approved areas that

are predictably impacted by rain events can be managed by municipalities under an NSSP-

required Conditional Area Management Plan.

Municipalities are then allowed to open and close these Conditionally Approved areas based

on performance standards and subject to annual evaluation by the Division.  Areas classified as

Restricted or Conditionally Restricted are subject to state control, unless the Division has

approved a local Shellfish Conservation and Management Plan pursuant to M.G.L.  c. 130, § 75. 

In such cases, municipalities are granted limited shellfisheries  management authority when these

areas are in an Open Status, but are not allowed to change the sanitary status of these areas from

open or closed on their own.

The scope of 322 CMR 16.03 includes a description of each of the shellfish growing area

classifications,  and sets forth the requirements applicable to each classification and the process

for providing public notification regarding the classification and status.
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16.03:   continued

(2)    Shellfish Growing Area Classifications and the Harvest of Shellfish under Certain

Certifications.

(a)   Approved.  An Approved shellfish growing area has been subject to a sanitary survey

that demonstrates shellfish within the growing area meet the sanitary conditions necessary

for direct human consumption.  An Approved shellfish growing area may be open to the

harvest of shellfish for direct human consumption, subject to municipal shellfish

management regulations established in accordance with M.G.L. c. 130, § 52.  The harvest

of shellfish from Approved shellfish growing areas may be prohibited by the Division under

an emergency designation of contamination made in accordance with M.G.L. c. 130, § 74A.

(b)   Conditionally Approved.  A Conditionally Approved shellfish growing area has been

subject to a sanitary survey that demonstrates shellfish within the growing area meet the

sanitary conditions necessary for direct human consumption under certain conditions

described in a Conditional Area Management Plan.  The status of a Conditionally Approved

shellfish growing area may change from Open to Closed in response to environmental

conditions such as impacts to water quality from pollution sources or other predictable

changes in water quality.  The harvest of shellfish from a Conditionally Approved shellfish

growing area in the Open Status may be allowed for direct human consumption, subject to

municipal shellfish management regulation established in accordance with M.G.L. c. 130,

§ 52.  The harvest of shellfish from a Conditionally Approved shellfish growing area may

be prohibited by the Division under an emergency designation of contamination made in

accordance with M.G.L. c. 130, § 74A or under the provisions of a Division-approved

Conditional Area Management Plan for that area.

(c)   Restricted.  A Restricted shellfish growing area has been subject to a sanitary survey that

demonstrates shellfish within the growing area contain a limited degree of contamination at

all times.  The harvest of shellfish from a Restricted shellfish growing area for direct human

consumption is prohibited, except as provided at 322 CMR 16.03 (2)(f).

(d)   Conditionally Restricted.  A Conditionally Restricted shellfish growing area has been

subject to a sanitary survey that demonstrates shellfish within the growing area contain a

limited degree of contamination at all times and is subject to intermittent impacts to water

quality from pollution sources. The status of a Conditionally Restricted shellfish growing

area may change from Open to Closed in response to such intermittent water quality impacts

or other environmental conditions affecting water quality, including predictable changes in

water quality.  The harvest of shellfish from a Conditionally Restricted shellfish growing area

is prohibited, except as provided at 322 CMR 16.03(2)(f).

(e)    Prohibited.  A Prohibited shellfish growing area has been subject to sanitary survey that

demonstrates shellfish within the growing area contain contamination and pollutants at all

times and pose a public health risk.  The harvest of shellfish from a Prohibited shellfish

growing area is prohibited, except as provided at 322 CMR 16.03(2)(f).

(f)   Exceptions.  The following activities may be conducted within shellfish growing areas

that have been classified as contaminated and shellfish harvest is otherwise prohibited:

1.   Contaminated Bait Fishery.  A surf clam dredge contaminated bait fishery may be

conducted in shellfish growing areas classified as Prohibited in accordance with

322 CMR 6.08(7).

2.   Contaminated Shellfish Relay.  Contaminated shellfish relays may be conducted in

shellfish growing areas classified as Restricted, Conditionally Restricted and Prohibited

and Conditionally Approved and in the Closed Status in accordance with 322 CMR

16.08.

3.   Depuration Fishery.  A depuration shellfish fishery may be conducted in shellfish

growing areas classified as Restricted or Conditionally Restricted in the Open Status in

accordance with 322 CMR 10.00:  Management of Moderately Contaminated Shellfish.

4.   Nursery Culture.  The culturing and grow-out of hatchery seed may occur in shellfish

growing areas classified as Restricted, Conditionally Restricted or Prohibited subject to

the conditions set forth in a special project transplant permit issued in accordance with

322 CMR 7.01(4)(c):  Special Project.

(3)    Notification of Shellfish Growing Area Classifications.  To ensure that the public is aware

of the classification of all shellfish growing areas and to safeguard public health by protecting

against the consumption of contaminated shellfish, the Division shall:
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16.03:   continued

(a)   Announce changes to existing shellfish growing area classifications in accordance with

the public notification procedures set forth at M.G.L. c. 130, § 74A.

(b)   Make available to the public a list of all shellfish growing areas, their boundaries and

their classification on the Division’s website at www.mass.gov/marinefisheries.

(c)   Make available to the public maps depicting all shellfish growing areas and their

classification on the Division’s website at www.mass.gov/marinefisheries.

(4)   Changes to Shellfish Growing Area Status.  Changes to environmental conditions affecting

water quality, or the presence of pollutants or toxins in such waters may render shellfish unfit

for consumption and hazardous to public health.

(a)   Designation of Contamination of Shellfish Growing Areas.  In accordance with

M.G.L. c. 130, § 74A, the Director may issue a designation of contamination (change of

status) to prohibit the harvest of all or certain species of shellfish from any shellfish growing

area.

(b)   Status Changes to Conditionally Approved Shellfish Growing Areas Subject to a Local

Conditional Area Management Plan.  For those shellfish growing areas classified as

Conditionally Approved and subject to a Conditional Area Management Plan, the applicable

municipality shall be responsible for providing public notification of any such status changes.

16.04:   The Sanitary Harvest, Handling and Transportation of Market Bound Shellfish

(1)   Purpose.  The purpose of 322 CMR 16.04 is to set forth the requirements applicable to the

sanitary harvest, handling and transportation by commercial fishermen of market bound shellfish

to prevent the contamination and deterioration of such shellfish and to safeguard public health. 

The additional requirements that apply to the harvest of oysters during the Vibrio

parahaemolyticus (Vp) control season are set forth in 322 CMR 16.07.

(2)   Vessels Used in the Harvest and Transport of Shellstock.

(a)   Vessels used in the harvest and transport of shellstock shall be kept clean and free of

debris during the harvest and transport of shellstock.

(b)   Vessels used in the harvest and transport of shellstock shall have a sanitation device

secured onboard the vessel in a manner that prevents the contamination of shellstock.  The

sanitation device shall be constructed of impervious, cleanable materials and have a tight

fitting lid.  The sanitation device shall be indelibly marked in a contrasting color “HUMAN

WASTE” in letters that are at least three inches in height.

(c)   No dogs, cats and other pets shall be onboard the vessel while harvesting or transporting

market bound shellstock.

(d)   Shellstock shall be stored onboard the vessel in raised areas to prevent contact with bilge

water, fuel, oil or other chemicals and covered to prevent exposure to hot sun and birds.

(3)   Containers of Shellstock.

(a)   Following harvest, market bound shellstock shall be stored in containers.

(b)   Containers of shellstock shall be transported in a manner that prevents exposure to the

sun and defecation by birds.

(c)   Materials in direct contact with shellstock shall be smooth, easily cleanable and

impervious to water.

(4)    Washing of Market Bound Shellfish and Shellstock.

(a)   All market bound shellfish and shellstock shall be washed reasonably free of bottom

sediments as soon after harvesting as practicable and prior to loading onto a vehicle for

transportation for sale to a Massachusetts wholesale dealer with a primary buyer endorsement

for shellfish, permitted in accordance with M.G.L. c. 130, § 80, and 322 CMR 7.01(2):

Commercial Fisherman Permits and 322 CMR 7.07:  Dealers Acting as Primary Buyers or

prior to the sale to such dealer, whichever action occurs first.

(b)   All market bound shellfish and shellstock shall be washed with either potable water or

seawater from the growing area where the shellfish and shellstock was harvested from or

from another growing area with the same classification and in the open status.
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16.04:   continued

(c)   It shall be unlawful to wash market bound shellfish or shellstock with seawater taken

from:

1.   a growing area classified as Prohibited;

2.   a growing area classified as Restricted, Conditionally Restricted, Conditionally 

Approved or Approved while in a closed status; or

3.   a growing area with a classification and status other than the growing area where

harvested.

(5)    Sanitary Post-harvest Icing of Shellfish.

(a)   Restrictions on the Source of Ice Used in the Post-harvest Icing of Shellfish.  Except as

provided at 322 CMR 16.04(5)(b), it shall be unlawful for any commercial fisherman to ice

shellstock with ice obtained from any source other than an approved standard source of ice.

(b)   Exceptions.  Subject to the conditions in 322 CMR 16.04(5)(b)1., a commercial

fishermen may ice shellstock with ice obtained from sources other than an approved standard

source of ice.

1.   Potable Water Source.  Ice shall be made from a potable water source that meets the

drinking water quality standards in the Massachusetts Department of Environmental

Protection’s regulations at 310 CMR 22.00:  Drinking Water.

a.   Municipal Drinking Water Sources.  Compliance with drinking water quality

standards at 310 CMR 22.00:  Drinking Water shall be documented through annual

water quality reports or other data or information from the municipal public water

supplier.

b.    Non-municipal Water Sources.  Compliance with drinking water quality

standards at 310 CMR 22.00:  Drinking Water shall be documented by proof of water

quality testing completed within the previous six months by a laboratory certified by

the Massachusetts Department of Environmental Protection or the U.S.

Environmental Protection Agency to perform drinking water analyses in accordance

with standard water quality testing methods.

2.   Ice Machines and Ice Makers.

a.   Schematics for ice machines or makers shall be maintained that demonstrate

adequate protection from backflow or back-siphonage; adequate air gaps in all drain

pipes; food grade fittings and hosing; and adequate protection from water supply

reservoirs.

b.   Ice machines and ice makers, including all bins, nozzles and enclosed

components, shall be cleaned at the frequency specified by the manufacturer, or

absent manufacturer specifications, at a frequency necessary to preclude the

accumulation of soil or mold.

c.   A sanitation log shall be maintained that includes information on the dates and

times the ice machine or ice maker was cleaned and the initials of the individual who

conducted the cleaning.

3.   All documents and records required to be maintained pursuant to 322 CMR 16.04

shall be made available upon request by either the Division or the Massachusetts

Environmental Police.  Failure to produce such documents and records upon request shall

be prima facie evidence of a violation of 322 CMR 16.04(5).

(6)   Commercial Harvest and Sale of Shellfish and Shellstock.

(a)   Commercial fishermen shall sell shellfish only to a Massachusetts wholesale dealer with

a primary buyer endorsement for shellfish, permitted in accordance with M.G.L. c. 130, § 80,

and 322 CMR 7.01(2): Commercial Fisherman Permits and 322 CMR 7.07: Dealers Acting

as Primary Buyers.

(b)   Commercial fishermen shall not handle or store shellfish at a facility that has not been

authorized by Public Health or municipal Boards of Health prior to the sale of the shellfish

to a wholesale dealer.

(c)   Commercial fishermen shall deliver shellfish to a Massachusetts wholesale dealer on the

same calendar day the shellfish was harvested.  During the period of May 1st through

October 31st, all shellstock shall be sold to a wholesale dealer within 18 hours of the harvest

of the shellstock, unless they are surf clams or ocean quahogs intended for thermal

processing only.
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16.04:   continued

(7)    Exemptions.  The provisions of 322 CMR 16.04 shall not apply to the commercial harvest,

handling or transportation of moderately contaminated shellfish conducted in accordance with

322 CMR 10.00:  Management of Moderately Contaminated Shellfish.

16.05:   Tagging of Shellfish

(1)    Requirements to Tag Containers of Market Bound Shellfish.  All commercial fishermen

harvesting shellfish for commercial purposes shall affix a tag with the features and information

specified at 322 CMR §16.05(1)(a). to each container of shellfish prior to landing.

(a)   Tag Features and Required Information.  The tag shall be comprised of durable and

waterproof material and at least 13.8 square inches in size and at least 2e inches in height

by 5¼ inches in width.  The tag shall contain, in order specified, the following information

written in indelible ink:

1.   The full name of the harvester;

2.   The commercial shellfish permit identification number assigned by the Division;

3.   The date and time of harvest;

4.   The type of shellfish harvested;

5.   The quantity of shellfish harvested;

6.   The initials of the state of harvest;

7.   The shellfish growing area name and number from where the shellfish was harvested;

8.   The licensed shellfish aquaculture grant site number, if applicable; and

9.   The following statement in bold and capitalized letters:

“THIS TAG IS REQUIRED TO BE ATTACHED UNTIL CONTAINER IS

EMPTY OR IS RETAGGED AND THEREAFTER KEPT ON FILE FOR 90

DAYS.”

(b)   Requirements for Dealers Accepting Shellfish.  Dealers accepting shellfish from any

person shall ensure that all containers of shellfish are properly tagged as required by

322 CMR 16.05.

(2)   Prohibitions.  It shall be unlawful for:

(a)   Any person to land or transport shellfish for commercial purposes unless each container

of such shellfish bears a tag that strictly conforms to the requirements of 322 CMR 16.05;

(b)   Any dealer to accept any container of shellfish from any person unless each container

of such shellfish bears a tag that strictly conforms to the requirements of 322 CMR 16.05;

and

(c)   It shall be unlawful for any person to bulk tag shellfish in transport for commercial

purposes, except that shellfish aquaculturists who are also wholesale dealers and primary

buyers of shellfish may bulk tag shellfish taken from their licensed shellfish aquaculture

grant site for transport to their wholesale dealer facility in accordance with a Bulk Tagging

Plan approved by the Director.

(3)   Exemption.  The prohibitions at 322 CMR 16.05(2) shall not apply to containers of shucked

bay scallops and sea scallops or to shellfish harvested in accordance with 322 CMR 10.00:

Management of Moderately Contaminated Shellfish.

(4)   When harvest occurs in an inter-tidal area and time of harvest is accurately recorded as the

time when the first piece of shellfish in a lot is exposed during a single low tide cycle, then the

time of harvest recorded on the shellfish tag shall not be deemed a violation of the prohibition

on nighttime fishing at M.G.L. c. 130, § 68.

(16.06:   Aquaculture (Reserved))
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16.07:   Vibrio Management Plan for Harvest and Handling of Oysters

(1)   Purpose.   The purpose of 322 CMR 16.07 is to set forth the protocols and performance

standards of the Vibrio Management Plan for shellfish harvesters and dealers to minimize the

risk to consumers of pathogens, including Vibrio parahaemolyticus (Vp) associated with

consumption of raw oysters.  322 CMR 16.07 applies to commercial fishermen and dealers

possessing shellstock oysters.

(2)   Definitions.  For the purpose of 322 CMR 16.05, the following terms hold the following

meanings:

Adequately Iced means the amount and methods of applying ice to completely surround all the

oysters in a shellfish icing container to ensure their immediate and ongoing cooling, as further

specified at 322 CMR 16.07(3).

Adequately Shaded means the measures required to be taken to protect oysters from direct

exposures to sunlight.

Broadcast Re-submergence means the return of loose, market-sized oysters to the waters of the

original licensed shellfish aquaculture grant site from which they were harvested following the

off-site culling and/or oyster culture activities requiring re-submergence, specified in 322 CMR

16.07(4).

Market Bound Oysters means all oysters removed from a designated shellfish growing area by

a commercial fisherman intended for commercial purposes on that calendar day.

Market Sized Oysters means those oysters that measure at least three inches shell length or 2½

inches shell length for those shellfish aquaculturists authorized by the Division pursuant

322 CMR 6.20(3):  Restrictions on Oysters and Quahogs Raised by Aquaculturists and Sold to

Dealer to possess and sell "petit" oysters.

Off-site Culling means an aquaculture practice of temporarily removing shellfish from the

licensed shellfish aquaculture grant site to a shellfish aquaculturists' permitted off-site culling

location for the purposes of sorting, grading and cleaning the individual shellfish.

Oyster Culture Activities means activities conducted by some shellfish aquaculturists that 

involve the removal of oysters from the waters of the licensed shellfish aquaculture grant site for

the purposes of sorting, culling, grading, pitting, over-wintering and/or the removal of fouling

organisms to enhance oyster marketability.

Re-submergence means the return of market size oysters back to the water of the licensed

shellfish aquaculture grant site from which they were harvested after being previously removed

for off-site culling and/or oyster culture activities, or after being returned by a primary buyer, as

a result of recall specified at 322 CMR 16.07(4).

Shellfish Icing Container means a conveyance that is smooth, in good condition, is easily

cleaned, impervious to water, insulated, self-draining, has a tight fitting lid, and a light-colored

exterior.

Time of Icing means the time when the last oyster or bag of oysters in a harvester’s lot is placed

in a shellfish icing container and is adequately iced in accordance with the procedure at

322 CMR 16.07(3).

Vp Logbook means the Division issued logbook required to be used by all commercial fishermen

during the Vp season to record required icing and re-submergence information described at 322

CMR 16.07(3) and (4).

Vp Season means the time period from May 19th through October 19th when the Vibrio

Management Plan is in effect.
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16.07:   continued

(3)   Commercial Harvester Restrictions.  The following shall apply to all commercial fishermen 

harvesting oysters during the Vp season.

(a)   Icing Requirements.

1.   General Time to Icing.  All commercial fishermen shall adequately ice oysters, as

defined in 322 CMR 16.07(2), within two hours of time of harvest or exposure, or prior

to leaving the point of landing, whichever occurs first.  Oysters must remain adequately

iced until received by a wholesale dealer.

2.   Seasonal Time to Icing Requirements for Certain Growing Areas.  From July 1st

through September 15th, all commercial fishermen who are harvesting oysters in shellfish

growing areas CCB-42, CCB-43, CCB-44, CCB-45, CCB-46, CCB-47 and V-20, shall

adequately ice oysters, as defined in 322 CMR 16.07(2), within one hour of time of

harvest or exposure, or prior to leaving the point of landing, whichever occurs first.

Oysters must remain adequately iced until received by a wholesale dealer.

3.   Methods for Icing.  To meet the time to icing requirements specified at 322 CMR

16.07(3)(a), commercial fishermen shall place oysters and ice into a shellfish icing

container using one of the following methods:

a.   Mesh bags containing oysters shall be completely surrounded by ice, with at least

two inches of ice between the bags and the bottom and sides of the shellfish icing

container, and at least three inches of ice on top of the mesh bags;

b.   Loose oysters placed into a shellfish icing container shall be completely

surrounded by ice, with at least two inches of ice at the bottom and sides of the

shellfish icing container, and at least three inches of ice on top of the loose oysters;

c.   Oysters held in an ice and water mixture (e.g., ice slurry or cold water dip) shall

be fully submerged and the ice and water mixture must be at or below 45EF to inhibit

growth and proliferation of bacteria; or

d.   All ice and/or water used to cool oysters shall originate from a fresh potable water

source or ocean water from an area classified as "Approved" or "Conditionally

Approved" by the Division of Marine Fisheries and in the "open status".

(b)   Shading Requirement.  All commercial fishermen shall adequately shade oysters, as

defined in 322 CMR 16.07(2) immediately following harvest and until oysters are adequately

iced.  Materials in direct contact with oysters or bags of oysters must be smooth, easily

cleanable and impervious to water.

(c)   Shellfish Icing Tag Requirement.  In addition to the tagging requirements at 322 CMR

16.05, commercial fishermen shall record the time of icing on all harvester tags affixed to

containers of oysters or record the time of icing on a single harvester tag attached to a

shellfish icing container.  The use of a single harvester tag for the purpose of meeting this

shellfish icing tag requirements does not exempt commercial fishermen from attaching

harvester tags, as specified at 322 CMR 16.05, to all individual containers of market bound

shellfish.  A single harvester tag for the purpose of meeting the shellfish icing tag

requirements may be used in instances when:

1.   All oysters in the shellfish icing container are from a single harvester lot;

2.   The shellfish icing tag is attached to the shellfish icing container at the time of icing

and remains attached to the shellfish icing container until received by the primary buyer;

and

3.   The shellfish icing tag also includes the time of harvest, harvest date, harvest area,

harvester identification and quantity (in pieces) of oysters harvested.

(d)   Logbook Requirement.  When landing oysters, all commercial fishermen must have in

their possession the Division issued Vp logbook.  The harvester, or his or her licensed

employee, shall record in indelible ink the date, shellfish growing area, time of harvest, time

of icing,  quantity harvested (in pieces), and the dealer who received the product.  The Vp

logbook shall be filled out by the permit holder, or his or her licensed employee, at the time

of landing before the day's harvest is placed in transit or leaves the landing site except that

the primary buyer information may be completed upon receipt of the market bound oysters

by the primary buyer.

(e)   Restrictions on Transport of Market Bound Oysters to the Primary Buyer.  All market

bound oysters shall be transported by the harvester, or his or her licensed employee, directly

to the primary buyer's physical facility or received by the primary buyer at the landing site.

Commercial fishermen are prohibited from handling and/or holding market bound oysters

at any unlicensed facility prior to receipt by the primary buyer.
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16.07:   continued

(4)   Restrictions that Apply to Shellfish Aquaculturists Only.

(a)   Re-submergence Requirements for Off-site Culling Practices.  Market-sized oysters may

be removed by a shellfish aquaculturist from licensed shellfish aquaculture grant site for the

purpose of off-site culling, provided:

1.   All removed oysters are returned to and segregated on the licensed shellfish

aquaculture grant site of at least ten days prior to being harvested for commercial

purposes;

2.   Off-site culling activities are conducted in accordance with conditions to the

Aquaculture Propagation Permit, issued to the shellfish aquaculturist by the Division

pursuant to the authority at M.G.L. c. 130, § 80, and 322 CMR 7.01(7):  Conditions; and

3.   Shellfish aquaculturists shall notify the local municipal shellfish authority prior to the

removal of any shellstock from a licensed shellfish aquaculture grant site.

(b)   Re-submergence Requirements for Oyster Processing Activities Conducted on Barges,

Boats and Other Floating Structures.  Market-sized oysters may be brought onboard barges,

boats and other floating structures for the purpose of oyster processing activities, provided:

1.   All oyster processing activities that are not conducted on the licensed shellfish

aquaculture grant site shall take place within same designated shellfish growing area as

the licensed shellfish aquaculture grant site;

2.   When oyster processing activities exceed two hours from the time of harvest or time

of first exposure, all oysters subject to such activities must be returned to the licensed

shellfish aquaculture, segregated and re-submerged for at least ten days prior to being

harvested for commercial sale; and

3.   When oyster processing activities do not exceed two hours from the time of harvest

or first exposure, all oysters subject to such activities may either be properly tagged and

harvested during that calendar day, in accordance with the procedures set forth at

322 CMR 16.00, or returned to the licensed shellfish aquaculture grant site, but shall not

be harvested until at least the following calendar day.

4.   Between July 1st and September 15th, in shellfish growing areas CCB-42, CCB-43,

CCB-44, CCB-45, CCB-46, CCB-47 and V-20, when oyster culture activities exceed the

one hour time to icing requirement at 322 CMR 16.07(3)(a)(2), but do not exceed two 

hours from the time of harvest or first exposure, all oysters subject to such activities must

be returned to the licensed shellfish aquaculture grant site and shall not be harvested until

the following calendar day.

(c)   Tagging and Logbook Requirements for Re-submerged Oysters.

1.   Logbook Requirements.  Shellfish aquaculturists shall maintain a record in their Vp

logbook of all market-sized oysters returned to the licensed shellfish aquaculture grant

site after off-site culling or oyster processing activities requiring re-submergence.  The

Vp logbook shall be filled out at the time of re-submergence when the last market-sized

oyster is returned to the licensed shellfish aquaculture grant site, except that the date-out

information shall not be completed prior to the end of the ten day re-submergence period.

2.   Container Tagging Requirement.  All containers of re-submerged oysters shall be

marked with a waterproof green tag and legibly labeled in indelible ink with the

statement "re-submerged" and with the date that the oysters were returned to the licensed

shellfish aquaculture grant site for re-submergence.  After such oysters have remained

on the licensed shellfish aquaculture grant site for at least ten days, the green

"re-submerged" tag may be removed from the containers and the oysters may then be

harvested in accordance with those procedures set forth at 322 CMR 16.00.

3.   Alternatives to Container Tagging Requirements.  Shellfish aquaculturists who

engage in broadcast re-submergence or want to mark multiple containers of re-submerged

oysters using a single re-submergence tag shall submit a re-submergence plan for the

Division’s approval at least 30 days prior to the start of the proposed activities.  The re-

submergence plan shall include, at a minimum, the following information:

a.   A description of the re-submergence method (e.g., broadcast, holding cars, cages,

etc.);

b.   A description of the segregation method to be utilized, including a site map

marking the segregated re-submergence area; and

c.   A description of the re-submergence tagging method to be utilized.

d.   All such re-submergence activities shall be conducted in accordance with the re-

submergence plan approved by the Division.
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322 CMR:   DIVISION OF MARINE FISHERIES

16.07:   continued

(d)   Additional Re-submergence Restrictions.

1.   Re-submergence of oysters may only be conducted by the permitted aquaculturists

on the same licensed shellfish aquaculture grant site where the oysters originated, unless

otherwise approved in advance in writing by the Division.

2.   Except as provided for at 322 CMR 16.07(4)(b), market-sized oysters returned to a

licensed shellfish aquaculture grant site will be considered off-site culled and subject to

the tagging, Vp log book and re-submergence requirements set forth at 322 CMR

16.07(4).

(5)   Disposition and Handling of Non-compliant Oysters and Recalled Oysters.

(a)   Destruction of Non-complaint Oysters.

1.   In the event that the Division, the local Shellfish Constable or the Massachusetts

Environmental Police determines that  a commercial fisherman is in possession of oysters 

that are in violation of the tagging, icing or other requirements set forth at 322 CMR

16.00, such oysters shall be destroyed and properly disposed of by the commercial

2fisherman at his or her own expense.

2.   In the event that oysters distributed into commerce are recalled in the case of illness,

such oysters shall be destroyed and properly disposed of by the commercial fisherman

at his or her own expense.

(b)   Re-submergence of Non-compliant Oysters.

1.   In the event of a recall resulting from the closure of a growing area due to illness,

only those oysters received from harvesters and stored at a primary buyer's facility may

be re-submerged.

2.   In the event that the Division or the Department of Public Health determines that a

primary buyer is in possession of oysters that violate the tagging, icing or other

requirements set forth at 322 CMR 16.00, such oysters may be returned to the shellfish

aquaculturists, and re-submerged and segregated on the licensed shellfish aquaculture

grant site where they originated for ten days under the supervision of the local Shellfish

Constable.

3.   Shellfish aquaculturists may harvest oysters that have been re-submerged in

accordance with 322 CMR 16.05(5)(b), provided the following actions are taken:

a.   Recalled oysters have been segregated and re-submerged on the licensed shellfish

aquaculture grant site for a minimum period of ten days;

b.   Recalled oysters are tagged with a waterproof green tag labeled in indelible ink

with the statement "non-compliant" or "recalled" and the date of re-submergence;

c.   The return, segregation and re-submergence of oysters are documented in the Vp

logbook, including recording the quantity of oysters, and date and purpose of the

return and re-submergence, in accordance with 322 CMR 16.07(4); and

d.   After such oysters remain on-site for at least ten days, the green "non-compliant"

or "recalled" tag may be removed and the oysters may then be harvested, subject to

being tagged as specified in 322 CMR 16.00.

16.08:   Municipal Contaminated Shellfish Relay and Transplant

(1)   Purpose.  The purpose of 322 CMR 16.08 is to set forth definitions, procedures, and

requirements applicable to the harvest, relay and transplant of contaminated shellfish by

municipalities from shellfish growing areas classified as Restricted, Conditionally Restricted,

or Conditionally Approved in the Closed Status to shellfish growing areas approved by the

municipal shellfish department and classified as Approved or Conditionally Approved in the

Open Status for natural purification and propagation of shellfish.  The provisions of 322 CMR

16.08 are intended to ensure that contaminated shellfish relay and transplant activities conducted

by municipalities are in compliance with the NSSP thereby minimizing the risk of food borne

illness to consumers, preventing the diversion of contaminated shellfish into commerce or for

personal consumption, and avoiding the spread of veterinary disease.

In addition, as required by St. 2017,  c. 47, § 112, the Division has established at 322 CMR

16.08(6) a fee per bushel of contaminated shellfish to be paid by the municipality receiving the

relayed shellfish to the municipality from whose waters the shellfish were harvested.  The fee

is to be used by the source municipality for its administration and enforcement of local shellfish

management activities.
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322 CMR:   DIVISION OF MARINE FISHERIES

16.08:   continued

(2)   Definitions.  The following definitions apply for the purpose of 322 CMR 16.08:

Municipal Transplant means the transfer of contaminated shellfish by a municipality from a

growing area classified as Restricted, Conditionally Restricted or Conditionally Approved in the

closed status to transplant in a growing area classified as Approved or Conditionally Approved

in the open status for the purpose of purging the contamination in such shellfish.

Municipal Transplant Site means a site identified in a Division-issued Shellfish Relay and

Transplant Special Project Permit where contaminated shellfish may be transplanted for purging

the contamination in such shellfish.

Receiving Municipality means a municipality issued a Division Shellfish Relay and Transplant

Special Project Permit authorizing the harvest, relay or transplant of contaminated shellfish into

that municipality’s local waters.

Relay means the transfer of any sized contaminated shellfish by a municipality from a growing

area classified as Restricted, Conditionally Restricted or Conditionally Approved in the closed

status to a growing area classified as Approved or Conditionally Approved for the purpose of

purging the contamination in such shellfish.

Source Municipality means a municipality which is the source of contaminated shellfish

harvested for relay by the Division-permitted Receiving Municipality.

Supervising Authority means a shellfish constable duly appointed under authority of

M.G.L. c. 130, § 98, or a Massachusetts Environmental Police Officer or other enforcement

officer authorized to enforce M.G.L. c. 130, identified by the Receiving Municipality and in the

Shellfish Relay and Transplant Special Project Permit to supervise the compliance of the harvest,

relay or transplant activities in accordance with 322 CMR 16.08 and such Permit.

(3)   Permit.  No municipality or other person shall harvest, relay or transplant contaminated

shellfish for the purposes described in 322 CMR 16.08 without a Shellfish Relay and Transplant

Special Project Permit issued by the Division pursuant to 322 CMR 7.01(4)(c):  Special Project. 

A copy of this permit shall be kept on the person of the Supervising Authority and other

personnel during the course of the harvest, relay and transplant activities authorized by the

permit.

(4)    General Requirements.

(a)   All contaminated shellfish being transplanted shall be tested by a pathologist approved

by the Division, and the results of such testing must show that the shellfish is free of known

shellfish diseases or is being harvested from shellfish areas currently approved by the

Division.

(b)   All contaminated shellfish harvested for relay and transplanting shall be removed from

the source shellfish growing area, transported and replanted under the direct supervision of

the Supervising Authority.

(c)   Prior to the commencement of transplanting operations, signs shall be placed around the

perimeter of the transplant site that provide a buffer of a minimum of 50 feet around the

transplanted contaminated shellfish.  Each sign shall include the following statements in bold

capitalized letters: 

CLOSED TO SHELLFISHING.

AREA PLANTED WITH CONTAMINATED SHELLFISH.

(d)   During the course of the harvest, relay  or transplant activities, the Supervising Authority

shall collect and hold any commercial shellfish permits of all personnel and vessels involved

in any aspect of the harvest, relay or transplanting of contaminated shellfish conducted under

the authority of a Shellfish Relay and Transplant Special Project Permit.

(5)    Requirements Specific to the Receiving Municipality

(a)   The Receiving Municipality may hire a contractor to act as its agent to conduct the

harvest, relay, transport, and reporting activities required by the Shellfish Relay and

Transplant Special Project Permit.
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322 CMR:   DIVISION OF MARINE FISHERIES

16.08:   continued

(b)   The Receiving Municipality, or its contractor, shall make arrangements with the

Supervisory Authority identified in the Shellfish Relay and Transplant Special Project Permit

to supervise, inspect and ensure compliance of the harvest, relay, transport, and reporting

activities required by 322 CMR 16.08 and Permit.

(c)   The commercial shellfish permits associated with any person or vessel involved in the

harvest, relay or transplanting of contaminated shellfish shall be surrendered temporarily to

the Supervising Authority while the contaminated shellfish harvest, relay and transplant

activities are being conducted pursuant to the Shellfish Relay and Transplant Special Project

Permit.

(d)   The contaminated shellfish harvest, relay and transplant activities shall be conducted

only:

1.   During periods when the bottom water temperature in the transplant site remains

above 45EF.

2.   During periods of good visibility.

3.   During the hours of sunrise and sunset.

4.   In a manner that ensures that all shellfish harvested for transplanting shall be

transported to and planted at the transplant site on the same day of harvest.

5.    Exception.  The Director may condition the Shellfish Relay and Transplant Special

Project Permit in accordance with 322 CMR 7.01(7): Conditions, to allow exceptions to

same day transplanting requirement in the following circumstances as determined by the

Director:

a.   when the shellfish must be transported long distances from the harvest site to

transplant site, thereby making it infeasible to transplant the shellfish on the same

day; or

b.   in the case of an emergency that necessitates the holding of contaminated

shellfish overnight for next day transplanting.

(e)   All shellfish harvested for transplanting shall be placed in a container.  The container

shall bear a tag with the following information legibility written on it in indelible ink:

1.   Shellfish Relay and Transplant Special Project Permit holder name;

2.   Shellfish Relay and Transplant Special Project Permit number assigned by the

Division;

3.   The date of harvest;

4.   Shellfish growing area where the contaminated shellfish were harvested from;

5.   The municipality where the transplant site is located; and

6.   The following statement in bold capitalized letters: CONTAMINATED SHELLFISH.

(f)   A log shall be maintained that documents for each separate harvest, relay and transplant

conducted pursuant to the Shellfish Relay and Transplant Special Project Permit the

following information:

1.   The date of harvest;

2.   The shellfish growing area of harvest;

3.   The number of bags or containers of shellfish harvested;

4.   The shellfish species harvested; and

5.   The conveyances used for harvest, relay activities and at the transplant site.

(6)   Contaminated Shellfish Transplant Fee.

(a)   Receiving Municipality Payment of Fees.  At the conclusion of all of the annual harvest,

relay and transplant activities conducted pursuant to the Shellfish Relay and Transplant

Special Project Permit, the Receiving Municipality, or its contractor on behalf of the

Receiving Municipality, shall remit to the Division a fee of $1.00 for each bushel of shellfish

harvested from waters of the Source Municipality during that year.

(b)   Division Disbursement of Fees.  The Division shall hold all contaminated shellfish

transplant fees received from Receiving Municipalities and annually distribute such monies

to each Source municipality based on proportional amounts of shellfish harvested in each

Source Municipality. Such monies shall be used by the Source Municipality for its

administration and enforcement of local shellfish management activities.

(c)   Exemption.  A municipality is not required to pay a contaminated shellfish transplant

fee when it transplants contaminated shellfish from one growing area to another growing area

located within the municipality.
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322 CMR:   DIVISION OF MARINE FISHERIES

16.09:   Possession of Shellfish from Areas Closed to Commercial Harvesting

(1)   Purpose.  Shellfish management in Massachusetts is a cooperative effort between state and

municipal government.  The purpose of 322 CMR 16.09 is to ensure uniform compliance with

state and local shellfish regulations and enhance shellfish populations by prohibiting commercial

fishermen and dealers from harvesting or accepting any shellfish from an area that is not open

for commercial harvest by the Division or the municipality that regulates commercial harvest in

its waters pursuant to M.G.L. c. 130, § 52.

(2)   Prohibitions.  It shall be unlawful for:

(a)   Commercial fisherman to harvest, attempt to harvest, sell, or attempt to sell any shellfish

from any growing area, or part thereof, that is not open to commercial harvest by the Division

or the municipality that regulates commercial harvest in its waters pursuant to M.G.L. c. 130,

§ 52.

(b)   A dealer to accept or attempt to accept from any person shellfish that was taken from

a shellfish growing area, or part thereof, that is not open to commercial harvest by the

Division or the municipality that regulates commercial harvest in its waters pursuant to

M.G.L. c. 130, § 52.

(16.10:   Depurated Fishery Regulations (Reserved))

16.11:   Authority to Suspend Permits for Violations of 322 CMR 16.00

(1)   Subject to the procedures in 322 CMR 16.11(2)(b), the Director may suspend without a

prior hearing the permit of a commercial fisherman, or a wholesale dealer whenever an officer

authorized to investigate and enforce shellfish laws and regulations of the Commonwealth

determines that there is reasonable cause for citing such permit holder for a violation of

322 CMR 16.00.

(2)   Such permit suspension shall not be effective until the permit holder is in receipt of

following information.

(a)   The written report from the officer that sets forth the factual and regulatory basis for the

officer's determination that there is reasonable cause for citing such permit holder for a

violation of 322 CMR 16.00.

(b)    Written notice of the Division's authority under M.G.L. c. 130, § 80, and 322 CMR 

16.10 to suspend the permit and a statement of the basis for such suspension, with reference

to the enforcement officer's written report.

(c)   An order to show cause from the Director or his or her authorized designee that

establishes a timely date and location for an adjudicatory proceeding to be conducted

pursuant to M.G.L. c. 30A, and 801 CMR 1.01:  Formal Rules to adjudicate whether the

permit should be revoked.  The Division's order shall also inform the permit holder of his or

her right to request an expedited hearing.

REGULATORY AUTHORITY

322 CMR 16.00:  M.G.L. c. 130, §§ 17A, 52, 81 and 82.
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950 CMR:   OFFICE OF THE SECRETARY OF THE COMMONWEALTH

950 CMR 12.200: REGISTRATION OF BROKER-DEALER, AGENTS, INVESTMENT ADVISER,

INVESTMENT ADVISER REPRESENTATIVES AND NOTICE FILING

PROCEDURES FOR FEDERAL COVERED ADVISERS

Section

12.201:   Broker-dealer/Agent Registration Requirements

12.202:   Broker-dealer/Agent Registration Procedures

12.203:   Post-registration Requirements

12.204:   Denial, Revocation, Suspension, Cancellation, and Withdrawal of Registration

12.205:   Investment Advisers and Federal Covered Advisers

12.206:   Funding Portal Notice Filing

12.201:   Broker-dealer/Agent Registration Requirements

(1)   Registration Expiration Date.  Every registration of a broker-dealer, agent, investment

adviser, investment adviser representative, or issuer-agent expires on the last day of the calendar

year, unless renewed or terminated at an earlier date.

(2)   Prohibition Against Dual Registration.  No person may be registered concurrently as an

agent of more than one broker-dealer or issuer.  The Director may waive this requirement if he

determines that it would not interfere with effective supervision of the agent by the broker-dealer

or issuer and it is in the public interest.

(3)   Boston Stock Exchange.  (Reserved)

(4)   Automatic Registration as Agent for Executive Officers, Directors or Partners.  Each

executive officer, director, partner, or a person occupying a similar status performing similar

functions is presumed to be acting as an agent and thus registered automatically, pursuant to

M.G.L. c. 110A, § 202(a), when the broker-dealer is registered.  If any such person does not

desire automatic registration because he does not meet the definition of an agent, he must file

with the Division an affidavit stating that he performs no activity for the broker-dealer that would

require him to register as an agent.

(5)   Scope of Activity Permitted by Registration.  A broker-dealer’s registration permits only

such activity in types of business indicated on the Form BD, unless such activity constitutes 1%

or less of the broker-dealer’s revenue from its securities business.  An agent’s registration

permits only activity that is conducted within the scope of the agency relationship, and activity

for which the appropriate examination has been passed.  Any activity that occurs outside of that

permitted by the registration, shall be considered in violation of M.G.L. c. 110A, § 201(a), unless

the person is separately registered or appropriately exempt to conduct such activity.

12.202:   Broker-dealer/Agent Registration Procedures

(1)   Initial Broker-dealer Registration.

(a)    An application for registration as a broker-dealer in the Commonwealth shall be  made

by submitting the following items to the Central Registration Depository (CRD):

1.   If the applicant is an existing member of FINRA, or has previously filed items with

the CRD seeking registration in another state or membership in FINRA:

a.   Page 1 of Form BD marked “Amendment.”

b.   Page 2 of Form BD with “MA” checked in Item 2.

c.   Page 1 of Form U-4 for each executive officer, director, partner or person

occupying a similar status performing similar functions who will be automatically

registered with “MA” checked.  Any such person who does not seek automatic

registration shall submit a duly executed affidavit in a form approved by the Division.

d.   A check or money order in the amount of the filing fees for the above ($450 for

the broker-dealer and $75 for each agent).

2.   If the applicant is not yet a FINRA member, has not filed an application for FINRA

membership, but is seeking membership in FINRA, it should comply with FINRA’s

application instructions, and:
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12.202:   continued

a.   It must check “MA” on page two of Form BD.
b.   It must submit a complete U-4 for each executive officer, director, partner or
person occupying a similar status performing similar functions who will be
automatically registered with “MA” checked.  Any such person who does not seek
automatic registration shall submit a duly executed affidavit in a form approved by
the Division
c.   It must submit funds sufficient to cover the filing fees of FINRA and all
jurisdictions to which it is applying for registration, including Massachusetts’ fees
($450 for the broker-dealer and $75 for each agent).

(b)   Registration as a broker-dealer becomes effective on the earliest of the following dates:
1.   If no deferral or denial order is in effect and no proceeding is pending under
M.G.L. c. 110A, § 204, registration becomes effective at noon of the 30  day after anth

application is filed.  No application under 950 CMR 12.202(1)(a) will be deemed filed
until and unless the applicant has been approved as a member of FINRA.
2.   On the day the Division notifies the CRD that the registration is effective.
3.   If a deferral order is in effect, the date specified in the order.  A deferral order may
be entered on the basis of an amendment to the broker-dealer application which is filed
with the CRD.  Amendments to the CRD records of persons listed on Schedules A, B,
or C of the broker-dealer’s Form BD will be considered amendments to the broker-dealer
application for purposes of issuing deferral orders.

(c)   If the applicant is not a member of FINRA and is not required by federal law to become
a member, then it may apply by filing the following items with the Securities Division:

1.   A copy of Form BD with original signatures.
2.   Documentary evidence that the applicant is registered with the SEC.
3.   A manually signed, complete Form U-4 for each person listed on Schedule A of Form
BD.
4.   Documentary evidence that each person who will be automatically registered as an
agent has successfully passed either the Uniform State Law Exam (Series 63) or the
Uniform Combined State Law Examination (Series 66).
5.   A check for the filing fees, made payable to The Commonwealth of Massachusetts,
in the amount of $450 for the broker-dealer and $75 for each agent.

(2)   Initial Agent Registration.
(a)   Non-FINRA Broker-dealers.

1.   A non-FINRA broker-dealer may register agents, in addition to those automatically
registered, after its registration has become effective by filing with the Division the
following:

a.   A manually signed, complete Form U-4 for each agent.
b.   Documentary evidence of passage of either the Uniform State Law Exam (Series
63) or the Uniform Combined State Law Examination (Series 66).
c.   A non-refundable filing fee of $75 for each agent, such fee made payable to “The
Commonwealth of Massachusetts.”

2.   Registration of an agent becomes effective on the earliest of the following dates:
a.   If the agent has indicated no affirmative response to Disclosure Questions in
Section 14 of Form U-4, then the application for registration becomes effective upon
filing with the Division.
b.   If no deferral or denial order is in effect and no proceeding is pending under
M.G.L. c. 110A, § 204, registration becomes effective at noon on the 30  day afterth

the application for registration is filed.
c.   On the date the Division notifies the applicant that the registration is effective.
d.   If a deferral order is in effect, the date specified in the order.

(b)   FINRA Broker-dealers.
1.   After a FINRA broker-dealer’s application for registration has become effective, it
may apply to register agents in addition to those automatically registered, by filing with
the CRD:

a.   A manually signed, complete Form U-4 for each agent (if the agent has not
previously filed a Form U-4 with this broker-dealer) with “MA” checked; or, 
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12.205:   continued

3.   The designation of an appropriately registered investment adviser representative in
each office where the investment adviser does business in the Commonwealth with
authority to carry out the supervisory responsibilities assigned to that office by the
investment adviser.
4.   The assignment of each registered investment adviser representative to an
appropriately registered investment adviser representative who shall be responsible for
supervising that person's activities.
5.   Reasonable efforts to determine that all supervisory personnel are qualified by virtue
of experience or training to carry out their assigned responsibilities.
6.   The participation of each registered investment adviser representative, either
individually or collectively, no less than annually, in an interview or meeting conducted
by persons designated by the investment adviser at which compliance matters relevant
to the activities of the investment adviser representatives are discussed.  Such interview
or meeting may occur in conjunction with the discussion of other matters and may be
conducted at a central or regional location or at the representative's place of business.

(b)   Establishment of Written Procedures.
1.   Each investment adviser shall establish, maintain, and enforce written procedures to
supervise the types of business in which it engages and to supervise the activities of its
investment adviser representatives and other employees that are reasonably designed to
achieve compliance with applicable state and federal securities laws and regulations.
2.   The investment adviser's written supervisory procedures shall set forth the
supervisory system established by the investment adviser pursuant to 950 CMR
12.205(10)(a), and shall include the titles, registration status and locations of the required
supervisory personnel and the responsibilities of each supervisory person as these relate
to the types of business engaged in, and applicable state and federal securities laws and
regulations.  The investment adviser shall maintain on an internal record the names of all
persons who are designated as supervisory personnel and the dates for which such
designation is or was effective.
3.   A copy of an investment adviser's written supervisory procedures, or the relevant
portions thereof, shall be kept at each location where activities are conducted on behalf
of the investment advisers with persons located in the Commonwealth.  The written
supervisory procedures shall be amended to reflect any change in state and federal
securities laws and regulations.
4.   Except as provided in 950 CMR 12.205(6)(c), investment advisers with five or fewer
investment adviser representatives are excused from the requirements of 950 CMR
12.205(10)(b).

(c)   Each investment adviser shall conduct a review, at least annually or more often if
circumstances warrant, to determine that it is in compliance with the written supervisory
procedures.  A record of such review shall be maintained by the investment adviser for five
years after the review is conducted.
(d)   Each investment adviser shall establish procedures for review and endorsement by
supervisory personnel in writing, on an internal record, of all transactions and all
correspondence of its investment adviser representatives pertaining to the rendering of
investment advice to individual clients.
(e)   Each investment adviser shall have the responsibility and duty to ascertain by
investigation the good character, business repute, qualifications, and experience of any
person prior to making a certification in the application of such person for registration.
Where an applicant for registration has previously been registered, the investment adviser
shall obtain from the applicant a copy of the Uniform Termination Notice of Securities
Industry Registration (Form U-5) filed with the Division by such person's most recent
investment adviser employer.  The investment adviser shall obtain the Form U-5 as required
by 950 CMR 12.205 no later than 60 days following the filing of the application.  An
investment adviser receiving a Form U-5 pursuant to 950 CMR 12.205 shall review the Form
U-5 and any amendments thereto and shall take such action as may be deemed appropriate.
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12.205:   continued

(f)   Any applicant for registration who receives a request for a copy of his or her Form U-5

from an investment adviser pursuant to 950 CMR 12.205 shall provide such copy to the

investment adviser within two business days from the request if the Form U-5 has been

provided to such person by his or her former employer.  If a former employer has failed to

provide the Form U-5 to the applicant for registration, such person shall promptly request the

Form U-5, and shall provide it to the requesting investment adviser within two business days

of receipt thereof.  The applicant shall promptly provide any subsequent amendments to a

Form U-5 he or she receives to the requesting investment adviser.

12.206:   Funding Portal Notice Filing

(1)   Definition.  Funding Portal shall have the same meaning as defined in section 3(a)(80) of

the Securities Exchange Act of 1934.  

(2)   Conditions for Notice Filing by Funding Portals.  Each notice filer shall:

(a)  Have a principal place of business in the Commonwealth; and

(b)  Be a Funding Portal Member of a national securities association registered under Section

15A of the Securities Exchange Act of 1934.

(3)   Notice Filing Procedures for Funding Portals.  Notice for a Funding Portal in the

Commonwealth shall be made by promptly filing with the Division a copy of Form Funding

Portal (FP) as filed with the SEC. 

(4)   Amendments.  Each notice filer shall promptly notify the Division of any amendments made

to Form Funding Portal (FP) as filed with the SEC by filing a copy of such amendment with the

Division. 

(5)   Withdrawals by Funding Portals.

(a)   Funding Portals withdrawing from Funding Portal Membership of a national securities

association registered under Section 15A of the Securities Exchange Act of 1934 and SEC

registration shall file with the Division a copy of the Form Funding Portal (FP) as filed with

the SEC.

(b)   Funding Portals no longer with a principal place of business in Massachusetts shall

provide the Division with written notice of such fact. 

(6)   Enforcement Date.  950 CMR 12.206 shall be enforced as of June 1, 2019.

REGULATORY AUTHORITY

950 CMR 12.200:  M.G.L. c. 110A, § 412(a).
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Secretary of the Commonwealth

Office of the Secretary of the Commonwealth

950 CMR 13.300

Registration of and Notice Filings for Securities

Notice filing requirement for Funding Portals (federal crowdfunding).

M.G.L. c. 110A, § 412(a)

Peter Cassidy, Esq. 617-727-3548
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Room 1701, Boston, MA 02108

Approval of Secretary of the Commonwealth on November 30, 2017
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For the first and second year:

For the first five years:
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13.305:   Denial, Suspension and Revocation of Registration

(A)   A registration statement in compliance with all applicable provisions of the statements of

policy of the North American Securities Administrators Association listed below, in effect at the

time of application, shall be deemed to be in compliance with M.G.L. c. 110A, § 305(a)(2)(E)

and (F); provided, however, that any provisions of the registration statement covering aspects

of the offering not covered by such statements still must comply with such Sections.  Nothing

contained herein shall preclude establishing compliance with M.G.L. c. 110A, § 305(a)(2)(E) and

(F) in those instances where the registration statement does not comply with the applicable

statement of policy.

(1)   Affiliated Transactions

(2)   Commodity Pool Programs

(3)   Corporate Securities Definitions

(4)   Debt Securities

(5)   Equipment Programs

(6)   Escrow Agreements

(7)   Impoundment of Proceeds

(8)   Mortgage Programs

(9)   Oil and Gas Programs

(10)   Omnibus Programs

(11)   Options and Warrants

(12)   Preferred Stock

(13)   Promoters' Equity Investment

(14)   Promotional Shares

(15)   Real Estate Investment Trusts

(16)   Real Estate Programs

(17)   Selling Expenses and Selling Security Holders

(18)   Use of Rankings or Ratings of Direct Participation Programs

(19)   Use of Electronic Offering Documents and Electronic Signatures 

(B)   When a registration statement pertains to an entity not covered by any of the policy

statements listed in 950 CMR 13.305(A), the Division will be guided by the principles

underlying such policy statements in determining compliance with M.G.L. c. 110A,

§ 305(a)(2)(E) and (F).

(C)   Roll-up Transactions.  A registration statement for a Direct Participation Investment

Program may be deemed to be in compliance with the requirements of M.G.L. c. 110A,

§ 305(a)(2)(E) and M.G.L. c. 110A, § 305(a)(2)(F) with regard to roll-up transactions if it

satisfies either 950 CMR 13.305(C)(1) or 950 CMR 13.305(C)(2):

(1)   The program's limited partnership agreement, by-laws, or other program agreement

includes the dissenters' rights provisions required by the applicable statement of policy of the

North American Securities Administrators Association.

(2)   The roll-up is approved by 80% in interest of the Direct Participation Investment

Program's participants.

Direct Participation Investment Programs electing the option provided in 950 CMR

13.305(C)(2) must comply with all other pertinent parts of the applicable statements of policy

of the North American Securities Administrators Association in order to meet the

requirements of 950 CMR 13.305(A).

(3)   Definitions.

Direct Participation Investment Program.  A program which provides for flow-through tax

consequences regardless of the structure of the legal entity or vehicle for distribution

including, but not limited to, oil and gas programs, real estate investment programs, real

estate investment trusts, equipment leasing programs, cattle programs, condominium

securities, and all other programs of a similar nature, regardless of the industry represented

by the program, or any combination thereof.  Excluded from Direct Participation Investment

Program is any company registered pursuant to the Investment Company Act of 1940.

Other Definitions.  All other terms used in 950 CMR 13.305(C) shall have the meanings

indicated in the applicable statements of policy of the North American Securities

Administrators Association.
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13.306:   Notice Filings for Offerings of Investment Company Securities

(A)   Initial Notice Filing Requirements.  An open-end investment company, face amount

certificate company or a unit investment trust shall file a notice with the Division in order to

offer or sell an indefinite amount of securities.  A separate notice shall be filed for each class,

series or portfolio of investment company securities.

(1)   The initial notice filing for an open-end investment company or face amount certificate

company is effective from the date of receipt by the Division or its effective date with the

Securities and Exchange Commission, whichever is later, until two months after the end of

the issuer’s current fiscal year.  The notice filing shall include:

(a)   Uniform Form NF;

(b)   Form U-2 (U-2A, if applicable); and

(c)   $2500 filing fee.

(2)   The notice filing for a unit investment trust is effective from the date of receipt by the

Division or its effective date with the Securities and Exchange Commission, whichever is

later.  The notice filing shall include:

(a)   Uniform Form NF;

(b)   Form U-2 (U-2A, if applicable); and

(c)   a one-time $750 filing fee.

(3)   The initial notice filing for a closed-end fund is effective for one year from the date of

receipt by the Division or its effective date with the Securities and Exchange Commission,

whichever is later.  The notice filing shall include:

(a)   Uniform Form NF;

(b)   Form U-2 (U-2A, if applicable); and

(c)   A filing fee of 1/20 of 1% of total amount offered in Massachusetts for the closed-

end fund (minimum $300; maximum $1500).

(B)   Annual Notice Filing Requirements.  An annual notice filing for an open-end investment

company or a face amount certificate company shall be filed with the Division within two

months after the end of its fiscal year. A separate notice shall be filed for each class, series or

portfolio of investment company securities.

(1)   The annual notice filing shall include:

(a)   Uniform Form NF;

(b)   Form U-2/U-2A (if there are any changes);

(c)   $1250 filing fee.

(2)   An investment company whose fiscal year end is within three months of the initial

registration with the Division shall comply with its annual reporting requirements by filing

the required materials within two months of the end of that investment company’s next fiscal

year.

(3)   An investment company which changes its fiscal year end shall comply with its annual

reporting requirements within two months of the end of the shortened fiscal year.

(C)   Closed-end Fund Reporting Requirements.  A closed-end fund whose securities will

continue to be offered or distributed beyond the anniversary of its filing with the Division or its

effectiveness with the Securities and Exchange Commission, whichever is later, shall file the

following:

(a)   Uniform Form NF;

(b)   Form U-2 (U-2A, if applicable); and

(c)   A filing fee of 1/20 of 1% of total amount offered in Massachusetts for the closed-end

fund (minimum $300; maximum $1500).

(D)   Other Filings.

(1)   Investment companies on file with the Division should notify the Division of any

material changes to the information on file (including but not limited to name changes,

mergers, acquisitions and terminations) by completing the applicable sections of Uniform

Form NF and filing the same with the Division.  There is no fee for such filings.

(2)   An investment company that has made a notice filing under this section and is registered

under the Investment Company Act of 1940 or that has filed a registration statement under

the Securities Act of 1933 shall file, upon written request of the Director and within the time

period set forth in the request, a copy of any document, identified in the request, that is part

of the federal registration statement filed with the SEC or part of an amendment to such

federal registration statement.
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Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Office of the Secretary of the Commonwealth

950 CMR 14.400

General Provisions

Amendments to 950 CMR 14.400: Updating references to securities exchanges for the purposes of the 

state exchange listing exemption (Sec. 402(a)(8) of c.110A); Deleting the Massachusetts Uniform 
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.
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Promulgation:

Amends 950 CMR 14.400 by: Updating references to securities exchanges at 950 CMR 14.402(A)(8);

Deleting the Massachusetts Uniform Limited Offering Exemption at 950 CMR 14.402(B)(13)(i); Adding

references to SECRule 147A at 950 CMR 14.402(B)(13)(0)2. and at 14.402(B)(13)(0)12.d.; Adding a

notice filing requirement for federal crowdfunding offerings at 950 CMR 14.402(B)(13)(p); Adding a

notice filing requirement for offerings under SECRegulation A, Tier 2 at 950 CMR 14.402(B)(13)(q);

Designating notice form for federal crowdfunding offerings at 950 CMR 14.412(A)(1)(p); Designating

notice form for Regulation A, Tier 2 offerings at 950 CMR 14.412(A)(1)(q).
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8/19/11 950 CMR - 57

14.401:   continued

Employee, as used in M.G.L. c. 110A, § 402(a)(11), includes an officer, director, trustee,
independent contractors and consultants.

Federal Registration Statement means a registration statement filed under the Securities Act of
1933.

FINRA means the Financial Industry Regulatory Authority, Inc.

Institutional Buyer, as used in M.G.L. c. 110A, § 401(c) and M.G.L. c. 110A, § 402(b)(8),
includes, but is not limited to, the following:

(1)   a Small Business Investment Company licensed by the U.S. Small Business
Administration under the Small Business Investment Act of 1958;
(2)   a private business development company as defined in Section 202(a)(22) of the
Investment Advisers Act of 1940;
(3)   a Business Development Company as defined in Section 2(a)(48) of the Investment
Company Act of 1940;
(4)   an entity with total assets in excess of $5 million and which is either:

(a)   a company (whether a corporation, a Massachusetts or similar business trust,
partnership, limited liability company or limited liability partnership) not formed for the
specific purpose of acquiring the securities offered; a substantial part of whose business
activities consists of investing, purchasing, selling or trading in securities issued by
others and whose investment decisions are made by persons who are reasonably believed
by the seller to have such knowledge and experience in financial and business matters as
to be capable of evaluating the merits and risks of investment; or
(b)   an organization described in Section 501(c)(3) of the Internal Revenue Code; and

(5)   a Qualified Institutional Buyer as defined in 17 CFR 230.144A(a).

Investment Company Shares means securities issued by a face amount certificate company, or
redeemable securities issued by an open-end management company or unit investment trust.

Investment Contract, as used in M.G.L. c. 110A, § 401(k), includes:
(1)   any investment in a common enterprise with the expectation of profit to be derived
through the essential managerial efforts of someone other than the investor.  As used in
950 CMR 14.401, a "common enterprise" means an enterprise in which the fortunes of the
investor are interwoven with and dependent upon the efforts and successes of those seeking
the investment or a third party; and 
(2)   any investment by which an offeree furnishes initial value to an offeror, and a portion
of this initial value is subject to the risks of the enterprise, and the furnishing of the initial
value is induced by the offeror's promises or representations which give rise to a reasonable
understanding that a valuable benefit of some kind over and above the initial value will
accrue to the offeree as a result of the operation of the enterprise, and the offeree does not
receive the right to exercise practical and actual control over the management of the
enterprise.

Merger includes:
(1)   a transaction in which a subsidiary of the issuer is merged with another corporation; and
(2)   the acquisition by a corporation of all or substantially all of the outstanding capital stock
of another corporation pursuant to a plan of acquisition or similar procedure adopted and
carried out in accordance with applicable state, federal or provincial law.

NASAA means North American Securities Administrators Association, Inc.

Officer means a president, vice-president, treasurer, secretary, clerk, managing member and any
other person who performs for a broker-dealer or an issuer, whether incorporated or
unincorporated, functions corresponding to those ordinarily performed by the foregoing.
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950 CMR:   OFFICE OF THE SECRETARY OF THE COMMONWEALTH

14.401:   continued

Pension or Profit-sharing Trust, as used in M.G.L. c. 110A, § 401(c) and M.G.L. c. 110A,

§ 402(b)(8), includes the following:

(1)   any entity with total assets in excess of $5 million and which is:

(a)   an employee benefit plan within the meaning of the Employee Retirement Income

Security Act of 1974 (ERISA); or

(b)   a self-directed employee benefit plan within the meaning of ERISA, with investment

decisions made by a person that is an accredited investor as defined in § 501(a) of SEC

Regulation D (17 CFR 230.501(a)); or

(2)   any employee benefit plan within the meaning of ERISA with investment decisions

made by a plan fiduciary, as defined in Section 2(21) of ERISA, which is either a bank,

savings and loan association, insurance company or registered investment adviser; or

(3)   an employee benefit plan established and maintained by a state, its political

subdivisions, or any agency or instrumentality of a state or its political subdivisions.

Person includes a limited liability company and a limited liability partnership.

Principal means general or managing partner in the case of a partnership, officer in the case of

a corporation, or trustee in the case of a business trust.

Registration Under Prior Law as used in St. 1972, c. 694, § 7, means filings of the Notice of

Intention to Sell required by M.G.L. c. 110A, § 5 which St. 1972, c. 694, § 1 repealed.

Rule or Rules refers to 950 CMR 10.00 through 14.413.

SEC means the United States Securities and Exchange Commission.

Stockholders and Shareholders mean holders of shares, transferable certificates of participation,

or other equity interests in any corporation.

14.402:   Exemptions

(A)(1)   For the purposes of M.G.L. c. 110A, § 402(a)(1) only, the term "other instrumentality"

shall include any political subdivision of any state other than the Commonwealth.

(A)(2) through (7):  (Reserved)

(A)(8)   The Secretary specifies  that  a  security  listed  or approved for listing upon notice of

issuance on the following exchanges or markets qualifies for the exemption provided under

M.G.L. c. 110A, § 402(a)(8): the New York Stock Exchange; the NYSE American LLC;

National Market System of the Nasdaq Stock Market ("Nasdaq/NGM"); Tier I of the NYSE

Arca, Inc.; Tier I of the NASDAQ PHLX LLC; the Chicago Board Options Exchange,

Incorporated; the Nasdaq Capital Market; Tier I and Tier II of Bats BZX Exchange, Inc.;

Investors Exchange LLC.; as well as options listed on Nasdaq ISE, LLC.

(A)(9):  (Reserved)

(A)(10)   To coordinate  the  interpretation  and administration of M.G.L. c. 110A with related

federal regulations, "commercial paper", a5s used in M.G.L. c. 110A, § 402(a)(10), includes

prime quality negotiable commercial paper of a type not ordinarily purchased by the general

public, that is, paper used to facilitate well recognized types of current operational business

requirements and a type eligible for discounting by Federal Reserve Banks, as set forth in

SEC Release No. 33-4412.

(A)(11)(a)   No notice pursuant to M.G.L. c. 110A, § 402(a)(11) need be given for the following:
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950 CMR:   OFFICE OF THE SECRETARY OF THE COMMONWEALTH

14.402:   continued

(f)   Pooled Income Funds.  An offer or sale of an interest in a trust that Section 642(c)(5)

of the Internal Revenue Code of 1986, defines as a "pooled income fund."  The issuer of

such an interest includes the fund itself and the public charity which establishes and

maintains it.

(g)   Commodity Contracts.  An offer or sale of commodity contracts, provided this

exemption does not include an offer or sale of options to buy or sell commodity contracts

which confer on the purchaser, in return for a cash payment, the right, within a stated

period of time, to purchase or sell a stated contract in a particular commodity, except to

the extent that Section 2(a)(1) of the Commodity Exchange Act grants to the Commodity

Futures Trading Commission exclusive jurisdiction with respect to such options.

(h)   NASDAQ Global Market.  An offer or sale of a security designated or approved for

designation upon notice of issuance on the NASDAQ Global Market, or any other

security of the same issuer which is of senior or substantially equal rank, any security

called for by subscription rights or warrants so designated or approved, or any warrant

or right to purchase or subscribe to any of the foregoing.

(i)   Massachusetts Uniform Limited Offering Exemption.  (Reserved)

3/22/19 950 CMR - 65

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



950 CMR:   OFFICE OF THE SECRETARY OF THE COMMONWEALTH

NON-TEXT PAGE

3/22/19 950 CMR - 66

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



950 CMR:   OFFICE OF THE SECRETARY OF THE COMMONWEALTH

14.402:   continued

(j)   MJDS.  Any non-issuer transaction, whether or not effected through a broker-dealer,
involving any class of an issuer's security where the issuer has filed a registration
statement with the U.S. Securities and Exchange Commission (SEC) on Form F-8, F-9
or F-10 which has been declared effective by the SEC.
(k)   Solicitations of Interest Prior to the Filing of the Registration Statement.

1.    An offer, but not a sale, of a security made by or on behalf of an issuer for the
sole purpose of soliciting an indication of interest in receiving a prospectus (or its
equivalent) for such security is exempt from M.G.L. c. 110A, § 301 if all of the
following conditions are satisfied:
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950 CMR:   OFFICE OF THE SECRETARY OF THE COMMONWEALTH

14.402:   continued

a.   The issuer is or will be a business entity organized under the laws of one of
the states or possessions of the United States or one of the provinces or territories
of Canada, is engaged in or proposes to engage in a business other than petroleum
exploration or production or mining or other extractive industries and is not a
"blind pool" offering or other offering for which the specific business or
properties cannot now be described.
b.   The offerer intends to register the security in the Commonwealth, or offer the
security pursuant to the exemption from registration available under M.G.L.
c. 110A, § 402(a)(8).
c.   Ten business days prior to the initial solicitation of interest under 950 CMR
14.402(B)(13)(k), the offerer files with the Director a Solicitation of Interest
Form along with any other materials to be used to conduct solicitations of
interest, including, but not limited to, the script of any broadcast to be made and
a copy of any notice to be published.
d.   Five business days prior to usage, the offerer files with the Director any
amendments to the foregoing materials or additional materials to be used to
conduct solicitations of interest, except for materials provided to a particular
offeree pursuant to a request by that offeree.
e.   No Solicitation of Interest Form, script, advertisement or other material which
the offerer has been notified by the Director not to distribute is used to solicit
indications of interest.
f.   Except for scripted broadcasts and published notices, the offerer does not
communicate with any offeree about the contemplated offering unless the offeree
is provided with the most current Solicitation of Interest Form at or before the
time of the communication or within five days from the communication.
g.   During the solicitation of interest period, the offerer does not solicit or accept
money or a commitment to purchase securities.
h.   No sale is made until seven days after delivery to the purchaser of a final
prospectus, or in those instances in which delivery of a preliminary prospectus
is allowed hereunder, a preliminary prospectus.
i.   The offerer does not know, and in the exercise of reasonable care, could not
know that the issuer or any of the issuer's officers, directors, 10% shareholders
or promoters:

i.   Has filed a registration statement which is the subject of a currently
effective registration stop order entered pursuant to any federal or state
securities law within five years prior to the filing of the Solicitation of
Interest Form.
ii.   Has been convicted within five years prior to the filing of the Solicitation
of Interest Form of any felony or misdemeanor in connection with the offer,
purchase or sale of any security or any felony involving fraud or deceit,
including, but not limited to, forgery, embezzlement, obtaining money under
false pretenses, larceny, or conspiracy to defraud.
iii.   Is currently subject to any federal or state administrative enforcement
order or judgment entered by any state securities administrator or the
Securities and Exchange Commission within five years prior to the filing of
the Solicitation of Interest Form or is subject to any federal or state
administrative enforcement order or judgment entered within five years prior
to the filing of the Solicitation of Interest Form in which fraud or deceit,
including, but not limited to, making untrue statements of material facts and
omitting to state material facts, was found.
iv.   Is subject to any federal or state administrative enforcement order or
judgment which prohibits, denies, or revokes the use of any exemption from
registration in connection with the offer, purchase or sale of securities.
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14.402:   continued

SOLICITATION OF INTEREST FORM

_______________________________________________
NAME OF COMPANY

Street Address of Principal Office:

Company Telephone Number:

Date of Organization:

Amount of the Proposed Offering: _________________________

Name of Chief Executive Officer: _________________________

THIS IS A SOLICITATION OF INTEREST ONLY.  NO MONEY OR OTHER
CONSIDERATION IS BEING SOLICITED AND NONE WILL BE ACCEPTED.

NO SALES OF THE SECURITIES WILL BE MADE OR COMMITMENT TO PURCHASE
ACCEPTED UNTIL THE DELIVERY OF A FINAL OFFERING CIRCULAR THAT
INCLUDES COMPLETE INFORMATION ABOUT THE ISSUER AND THE OFFERING.

AN INDICATION OF INTEREST MADE BY A PROSPECTIVE INVESTOR INVOLVES NO
OBLIGATION OR COMMITMENT OF ANY KIND.

THIS OFFER IS BEING MADE PURSUANT TO AN EXEMPTION FROM REGISTRATION
UNDER THE FEDERAL AND STATE SECURITIES LAWS.  NO SALE MAY BE MADE
UNTIL THE OFFERING STATEMENT IS QUALIFIED BY THE SEC AND IS REGISTERED
IN THIS STATE.

This Company:
( ) Has never conducted business operations.
( ) Is in the development stage.
( ) Is currently conducting operations.
( ) Has shown a profit for the last fiscal year.
( ) Other (specify) ___________________________.

BUSINESS:
1. Describe in general what business the company does or proposes to do, including what

products or goods are or will be produced or services that are or will be rendered.
2. Describe in general how these products or services are to be produced or rendered and

how and when the company intends to carry out its activities.

OFFERING PROCEEDS:

3. Describe in general how the company intends to use the proceeds of the proposed
offering. 

KEY PERSONNEL OF THE COMPANY:
4. Provide the following information for all officers and directors or persons occupying

similar positions:

Name, Title, Office Street Address, Telephone Number, Employment History (Employers,
titles and dates of positions held during the past five years), and Education (degrees, schools and
dates).

(end of form)
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14.402:   continued

(l)   Transactions Under Rule 506 - Filing Requirements. Any offer or sale of a security
offered or sold in compliance with the Securities Act of 1933, Regulation D, Rule 506
(17 CFR 230.506), and that satisfies the following further conditions:

1.   Within 15-calendar days after the first sale in the Commonwealth, a notice on
SEC Form D (17 CFR 239.500) is filed with the Division, together with;
2.   A consent to service of process on Form U-2 (with Form U-2A, if applicable)
naming the Secretary; and
3.   A non-refundable filing fee, payable to The Commonwealth of Massachusetts,
in the amount as follows:

Total Amount of Offering Filing Fee

0 - $2,000,000 $250
Over $2,000,000 - $7,500,000 $500
Over $7,500,000 $750.

(m)   Internet Offers.  An offer, but not a sale, of a security communicated through
proprietary or “common carrier” electronic delivery systems, Internet and the World
Wide Web or a similar medium; provided that such offers are not directed specifically
toward any investor or group of investors in the Commonwealth and no sales are made
in the Commonwealth unless the securities are registered or exempt from registration
under M.G.L. c. 110A and 950 CMR 14.400.  If an offer made hereunder contains
indications that the offer is not being made in jurisdictions where it is not registered or
appropriately exempted, then it will be presumed that this offer is not being specifically
directed to prospective investors in the Commonwealth.
(n)   Certain Canadian Securities.  An offer or sale of a security in a transaction effected
by a person located in Canada who is excluded from the definition of broker-dealer under
950 CMR 14.401(C)(4).
(o)   Massachusetts Crowdfunding Exemption.  An offer or sale of a security meeting the
following requirements:

1.   The issuer is a business entity:
a.   Formed under the laws of the Commonwealth;
b.   Having its principal place of business in the Commonwealth; and
c.   Authorized to do business in the Commonwealth.

2.   The offering is sold only to residents of the Commonwealth in compliance with
the requirements of § 3(a)(11) of the Securities Act of 1933 (15 U.S.C. § 77c(a)(11))
or SEC Rule 147 or 147A (17 C.F.R. 230.147 or 230.147A);
3.   The securities offered and sold pursuant to 950 CMR 14.402(B)(13)(o) are equity
or debt securities of the issuer.
4.   The sum of all cash and other consideration to be received for all securities sold
in reliance upon the exemption provided under 950 CMR 14.402(B)(13)(o) shall not
exceed:

a.   $1,000,000, if the issuer has not undergone and made available to each
prospective investor and the Secretary the documentation resulting from a
financial audit with respect to its most recently completed fiscal year and meeting
generally accepted accounting principles; or
b.   $2,000,000, if the issuer has undergone and made available to each
prospective investor and the Secretary the documentation resulting from a
financial audit with respect to its most recently completed fiscal year and meeting
generally accepted accounting principles.
An offer or sale to an officer, director, partner, trustee, person owning 10% or

more of outstanding shares of the issuer or a person occupying similar status with
respect to the issuer shall not be subject to the limitation in 950 CMR
14.402(B)(13)(o)4.
5.   The aggregate amount of securities sold to any investor by an issuer in reliance
on 950 CMR 14.402(B)(13)(o) shall not exceed the greater of:

a.   $2,000 or 5% of annual income or net worth of the investor, whichever is
greater, if both the annual income and net worth are less than $100,000; and
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14.402:   continued

ii.   § 5 of the Securities Act of 1933 (15 U.S.C. 77e).

h.   Is suspended or expelled from membership in, or suspended or barred from

association with a member of, a registered national securities exchange or a

registered national or affiliated securities association for any act or omission to

act constituting conduct inconsistent with just and equitable principles of trade;

i.   Has filed (as a registrant or issuer), or was named as an underwriter in, any

registration statement or Regulation A offering statement filed with the Securities

and Exchange Commission that, within five years before such sale, was the

subject of a refusal order, stop order, or order suspending the Regulation A

exemption, or is, at the time of such sale, the subject of an investigation or

proceeding to determine whether a stop order or suspension order should be

issued; or

j.   Is subject to a United States Postal Service false representation order entered

within five years before the making of an exemption filing under 950 CMR

14.402(B)(13)(o), or is, at the time of such filing, subject to a temporary

restraining order or preliminary injunction with respect to conduct alleged by the

United States Postal Service to constitute a scheme or device for obtaining money

or property through the mail by means of false representations.

k.   For purposes of 950 CMR 14.402(B)(13)(o)10.a., "final order" shall mean a

written directive or declaratory statement issued by a federal or state agency

described in 950 CMR 14.402(B)(13)(o)10.c. under applicable statutory authority

that provides for notice and an opportunity for hearing, which constitutes a final

disposition or action by that federal or state agency.

l.   950 CMR 14.402(B)(13)(o)10.a. shall not apply:

i.   Upon a showing of good cause and without prejudice to any other action

by the Secretary, if the Secretary determines that it is not necessary under the

circumstances that an exemption be denied;

ii.   If, before the relevant filing, the court or regulatory authority that entered

the relevant order, judgment or decree advises in writing (whether contained

in the relevant judgment, order or decree or separately to the Secretary or his

staff) that disqualification under 950 CMR 14.402(B)(13)(o)10.a. should not

arise as a consequence of such order, judgment, or decree; or

iii.   If the issuer establishes that it did not know and, in the exercise of

reasonable care, could not have known that a disqualification existed under

950 CMR 14.402(B)(13)(o)10.a.  An issuer will not be able to establish that

it has exercised reasonable care unless it has made, in light of the

circumstances, factual inquiry into whether any disqualifications exist.  The

nature and scope of the factual inquiry will vary based on the facts and

circumstances concerning, among other things, the issuer and the other

offering participants.

m.   For purposes of 950 CMR 14.402(B)(13)(o)10.a., events relating to any

affiliated issuer that occurred before the affiliation arose will be not considered

disqualifying if the affiliated entity is not:

i.   In control of the issuer; or

ii.   Under common control with the issuer by a third party that was in control

of the affiliated entity at the time of such event.

11.   The issuer shall disclose to each prospective purchaser all of the following:

a.    A description of the issuer and its business, and the address, telephone number,

and website address of its principal office;

b.    A description of the intended use of the offering proceeds;

c.   A description of any current or pending litigation, legal proceedings, or pending

regulatory action involving the issuer or its management;

d.   The identity of all persons owning 10% or more of the ownership interests of any

class of securities of the issuer;

e.   The identity of the executive officers, directors, managing members, and other

persons occupying a similar status or performing functions in the name of and on

behalf of the issuer;
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14.402:   continued

f.   The identity of any person who has been or will be retained by the issuer to
assist the issuer in conducting the offer and sale of securities, including any
Internet web site operator but excluding persons acting solely as accountants or
attorneys, and employees whose primary responsibilities involve the operating
business of the issuer rather than assisting the issuer in raising capital;
g.   The names and addresses of each Internet web site that will be used by the
issuer to offer or sell securities under 950 CMR 14.402(B)(13)(o); and
h.   Any additional information material to the offering, including, if appropriate,
a discussion of significant factors that make the offering speculative or of high
risk.
Note: The issuer is required to provide full and fair disclosure to offerees and
investors of all material facts relating to the issuer and the securities being
offered, in accordance with M.G.L. c.110A, § 101.

12.   Among other risk disclosures, the issuer must provide the substance of the
following disclosures to all prospective purchasers and investors:

a.   There is no ready market for the sale of the securities acquired in this
offering; it may be difficult or impossible for an investor to sell or otherwise
dispose of this investment. An investor may be required to hold and bear the
financial risks of this investment indefinitely.
b.   The securities have not been registered under federal or state securities laws
and, therefore, cannot be resold unless the securities are registered or qualify for
an exemption from registration under federal and state law.
c.   In making an investment decision, investors must rely on their own
examination of the issuer and the terms of the offering, including the merits and
risks involved.
d.   No federal or state securities commission or regulatory authority has
confirmed the accuracy or determined the adequacy of the disclosures provided.
Note: Since 950 CMR 14.402(B)(13)(o) requires that the offering be in
compliance with SEC Rule 147 or 147A, the issuer must also provide written
disclosures concerning the limitations on resale of the securities contained in
SEC Rule 147(e) and (f) or 147A(e) and (f), (17 CFR § 230.147 or 230.147A). 
Additionally, an issuer must place a required legend disclosing such limitations
on resale on the securities certificate or other document evidencing the securities
issued in the offering.

13.    The exemption provided under 950 CMR 14.402(B)(13)(o) shall be effective
for up to 12 months, subject to annual renewal.
14.   Upon the first to occur of:

a.   the completion of the offering;
b.   the termination of the offering; or
c.   12 months from the commencement of the offering, the issuer shall file with
the Secretary a sales report indicating the number and value of securities sold in
the offering, and the number of purchasers in the offering.

15.    The issuer shall file with the Secretary no later than 15 days after the first sale
made in reliance upon the exemption provided under 950 CMR 14.402(B)(13)(o):

a.   a notice specifying that the issuer is conducting an offering in reliance on the
exemption provided under 950 CMR 14,402(B)(13)(o) and providing the names
and addresses of:

i.   officers, directors and control persons of the issuer;
ii.   all persons who will be involved in the offer or sale of securities on
behalf of the issuer;
iii.   the bank or depository institution in which the issuer will deposit
investment funds;

b.   a copy of all materials used in connection with the solicitation, offer, or sale
of the issuer's securities, including the disclosure required in 950 CMR
14.402(B)(13)(o)11. and 12.; and
c.   a consent to service of process on Form U-2. 
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14.402:   continued

(p)   Notice Filing Requirement for Federal Crowdfunding Offerings.  The following
provisions apply to offerings made under federal Regulation Crowdfunding 17 CFR § 227
and Sections 4(a)(6) and 18(b)(4)(C) of the Securities Act of 1933:

1.   Initial Filing.
a.   An issuer that offers and sells securities in the Commonwealth in an offering
exempt under federal Regulation Crowdfunding shall file the following with the
Director, subject to the conditions in 950 CMR 14.402(B)(13)(p)(1)(b):

i.   A Uniform Notice of Federal Crowdfunding Offering (Form U-CF);
ii.   A consent to service of process on Form U2  (with Form U-2A, if applicable).

b.   If the issuer has its principal place of business in the Commonwealth, the filing
required under 950 CMR 14.402(B)(13)(p)1.a. shall be filed with the Director when 
the issuer makes its initial Form C filing concerning the offering with the Securities
and Exchange Commission.  If the issuer does not have its principal place of business
in the Commonwealth but residents of the Commonwealth have purchased 50% or
greater of the aggregate amount of the offering, the filing required under 950 CMR
14.402(B)(13)(p)1.a. shall be filed when the issuer becomes aware that such
purchases have met this threshold, and in no event later than 15 days from the date
of completion of the offering. 
c.   The initial notice filing is effective for 12 months from the date of the filing with
the Director.

2.   Renewal Filing.  For each additional 12-month period in which the same offering is
continued, an issuer conducting an offering under federal Regulation Crowdfunding may
renew its notice filing by filing the following with the Director on or before the
expiration of the notice filing.  A Uniform Notice of Federal Crowdfunding Offering
(Form U-CF) designated as “renewal” filing and/or a cover letter or other document
requesting renewal of the initial notice filing pursuant to 950 CMR 14.402(B)(13)(p)1.
3.   Time of Enforcement.  950 CMR 14.402(B)(13)(p) shall be enforced as of
June 1, 2019.

(q)   Notice Filing Requirement for Regulation A - Tier 2 Offerings.  The following
provisions apply to offerings made under Tier 2 of federal Regulation A and Section 3(b) of
the Securities Act of 1933 and subject to Section 18(b)(4) of the Securities Act of 1933:

1.   Initial Filing.  An issuer proposing to offer and sell securities in the Commonwealth
in an offering exempt under Tier 2 of federal Regulation A shall file the following with
the Director at least 21 calendar days prior to the initial sale in the Commonwealth:

a.   A completed Uniform Notice of Regulation A - Tier 2 Offering form or copies
of all documents filed with the Securities and Exchange Commission;
b.   A consent to service of process on Form U-2 if not filing on the Uniform Notice
of Regulation A - Tier 2 Offering form;
c.   Form U-2A (if applicable); and 
d.   A filing fee of 1/20 of 1% of the aggregate amount of the offering with a minimum
of $300 and a maximum of $1500 annually. 
The initial notice filing is effective for 12 months from the date of the filing with the

Director.
2.   Renewal.  For each additional 12-month period in which the same offering is
continued, an issuer conducting a Tier 2 offering under federal Regulation A may renew
its notice filing by filing with the Director the following on or before the expiration of
the notice filing:

a.   The Uniform Notice of Regulation A - Tier 2 Offering form marked "renewal"
and/or a cover letter or other document requesting renewal; and
b.   A renewal fee of 1/20 of 1% of the aggregate amount of the offering with a
minimum of $300 and a maximum of $1500 annually. 

3.   Amendment. An issuer may increase the amount of securities offered in the
Commonwealth by filing a Uniform Notice of Regulation A - Tier 2 Offering form
marked “amendment” or other document describing the transaction.  If the amount of
securities subject to the notice filing is being increased, the issuer shall submit an
additional increment of funds under the formula set out in 950 CMR 14.402(B)(13)(q)
1.d. or 950 CMR 14.402(B)(13)(q)2.b., to cover the increase in the amount of securities
to be offered.
4.  Time of Enforcement.  950 CMR 14.402(B)(13)(q) shall be enforced as of
June 1, 2019.
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14.406:   continued

(B) (11)   950 CMR 14.406(B)(2) and (10) do not apply to personal notes, individual real

estate mortgages, U. S. Government Securities and securities issued by building and loan

association or cooperatives.

(B) (12)  The Secretary or his designee is authorized to require the disposition of securities

acquired as a result of the unintentional violation of the provisions of 950 CMR

14.406(B).  Any intentional violation of 950 CMR 14.406(B) shall be reported to the

Secretary for appropriate disciplinary action.

14.407:   Investigations and Subpoenas

The Director and the Associate Director of the Securities Division are designated as officers

who may subpoena witnesses, compel their attendance, take evidence and require the production

of any books, papers, correspondence, memoranda, agreements, or other documents or records

which are deemed relevant or material to the inquiry.

14.407A:   Cease and Desist Orders

The Director may afford persons an opportunity to enter into voluntary agreements to cease

and desist from certain acts and practices when it appears that such procedure fully safeguards

the public interest.  All such agreements and orders shall be matters of public record.

14.408:   Injunctions  (Reserved)

14.409:   Criminal Penalties  (Reserved)

14.410:   Civil Liabilities  (Reserved)

14.411:   Judicial Review of Orders  (Reserved)

14.412:   Rules, Forms, Orders, and Hearings

(A) (1)   The forms prescribed for use under M.G.L. c. 110A and 950 CMR 10.00 through

14.413, which are identified and described in 950 CMR 14.412, are hereby incorporated

by reference and made a part of 950 CMR 14.000:

(a)   Uniform Application to Register Securities (Form U-1) (used for registration by

coordination and for registration by qualification);

(b)   Uniform Consent to Service of Process (Form U-2) (used with registration of

securities);

(c)   Uniform Form of Corporate Resolution (Form U-2A) (used with Form U-2);

(d)   Application for Registration as a Broker-Dealer (SEC Form BD) (used to

register as broker-dealer);

(e)   Uniform Application for Securities and Commodities Industry Representative

and/or Agent (Form U-4) (Used to register or transfer agents of Broker-Dealers and

representatives of Investment Advisers);

(f)   Application for Registration or Transfer of Agent of Issuers (Form U-4)) (used

to register or transfer issuer-agents);

(g)   Uniform Termination Notice for Securities Industry Representative and/or Agent

(Form U-5) (used to terminate employment of agents and representatives);

(h)   Termination Notice for Issuer-Agent (Form U-5) (used to terminate employment

of issuer-agents);

(i)   Renewal Form (Form RF) (used to renew broker-dealer, agent, and issuer-agent

registration);

(j)   Notice of Withdrawal from Registration as Broker-Dealer (SEC Form BDW)

(used to withdraw or terminate registration as broker-dealer);

(k)   Small Corporate Offering Registration Form (NASAA Form U-7) (used to

register corporate offerings of $1,000,000 or less);

(l)   Application for Registration as an Investment Advisor (SEC Form ADV) (used

to register as an investment adviser)
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14.412:   continued

(m)   Notice of Withdrawal from Registration as an Investment Advisor (SEC Form
ADV-W) (used to withdraw or terminate registration as an investment advisor);
(n)   Uniform Investment Company Notice Form (Form NF);
(o)   Uniform Disciplinary Action Reporting Form (Form U-6);
(p)   Uniform Notice of Federal G
(p)   Uniform Notice of Federal Crowdfunding Offering (Form U-CF);
(q)   Uniform Notice of Regulation A - Tier 2 Offering.
(Note: Copies of the NASAA multi-state forms may be obtained from the Internet
site www.nasaa.org.  Users should click the buttons for “Blue Sky Practitioners” and
then “Uniform Forms”.)

(A)(2)   The forms prescribed in 950 CMR 10.00 through 14.413, except SEC Forms BD, BDW,
and Forms U-4 and U-5 may, be obtained on a request addressed to the Division.  However,
accurate reproductions may be used. SEC Forms BD and BDW may be obtained from the
SEC; and Forms U-4 and U-5 from any national securities exchange or from the FINRA. 
The Division reserves the right to and may issue from time to time revisions or amendments
of the forms.

(A)(3)   Only an executed copy of any form should be filed.

(A)(4)   All forms and documents shall be printed, lithographed, mimeographed, typewritten, or
prepared by a photocopying process which, in the opinion of the Director, produces copies
suitable for a permanent record.  All forms and documents shall be clear, easily readable, and
suitable for repeated photocopying.  Exhibits may be attached to additional sheets or filed
separately.  A document filed as an exhibit to a prior application may be incorporated by
reference into a subsequent application.

(A)(5)   All applications and other documents received and filed with the Division become a part
of its permanent record and will not be returned to the applicant or correspondent.

(A)(6)   The  Director  may  by  order  exempt a person, security or transaction from a specific
provision of 950 CMR 10.00 through 14.413.  950 CMR 10.00 through 14.413 supersedes
any administrative orders, rules, and regulations issued pursuant to M.G.L. c. 110A.

(A)(7)   Any Rule requiring compliance with a federal statute, rule or interpretive opinion of the
SEC or other administrative agency, incorporates said statute, rule, or interpretive opinion,
by reference and makes it a part of 950 CMR 10.00 through 14.413.

(A)(8)   Filing fees are not refundable.  Fees  shall be remitted by check, draft, or money order
(but not by personal checks or by cash) payable to the Commonwealth of Massachusetts.

(B)   (Reserved)

(C)   Unless 950 CMR 10.00 through 14.413 provides otherwise, all financial statements
M.G.L. c. 110A and/or 950 CMR 10.00 through 14.413 requires shall be certified and prepared
in accordance with generally accepted accounting principles applied on a consistent basis.  The
Director may, upon the request of the applicant, permit the omission of one or more of the
financial statements herein required or the filing in substitution therefor of appropriate financial
statements of comparable character.  The Director may also require the filing of other financial
statements in addition to, or in substitution for, the financial statements herein required in any
case where such statements are necessary or appropriate for an adequate presentation of the
financial condition of any entity or person whose financial statements are required, or whose
financial statements are otherwise necessary for the protection of investors.

14.413:   Nonpublic Records and Information

Certain records are nonpublic, but any reasonably segregable portion of a record shall be
provided to any person requesting such records after deletion of the portions which are
considered nonpublic under 950 CMR 14.413.  Except for such reasonably segregable portions
of records, the Division will generally not publish or make available to any person matters that
are listed in 950 CMR 14.143 (A) through (D):
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