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As amended by St. 1927, c. 293, and St. 1930, c. 14-2 
Now appearing as G. L. (Ter. Ed.) Ch. 221, §§ SJA-SJC

An A ct providing for the E stablishment of a J udicial C ouncil to make a 
C ontinuous Study of th e  Organization, P rocedure and P ractice of the 
C ourts.

Be it enacted, etc., asfollovjs:
Chapter two hundred and twenty-one of the General Laws is hereby 

amended by inserting after section thirty-four, under the heading 
“Judicial Council,” the following three new sections —Section 3!tA. There 
shall be a judicial council for the continuous study of the organization, 
rules and methods of procedure and practice of the judicial system of 
the commonwealth, the work accomplished, and the results produced by 
that system and its various parts. Said council shall be composed of 
the chief justice of the supreme judicial court or some other justice or 
former justice of that court appointed from time to time by him; the 
chief justice of the superior court or some other justice or former justice 
of that court appointed from time to time by him; the judge of the land 
court or some other judge or former judge of that court appointed from 
time to time by him; the chief justice of the municipal court of the city of 
Boston or some other justice or former justice of that court appointed 
from time to time by him; one judge of a probate court in the common
wealth and one justice of a district court in the commonwealth and not 
more than four members of the bar all to be appointed by the governor, 
with the advice and consent of the executive council. The appointments 
by the governor shall be for such periods, not exceeding four years, as he 
shall determine.

Section 34B. The judicial council shall report annually on or before 
December first to the governor upon the work of the various branches 
of the judicial system. Said council may also from time to time submit 
for the consideration of the justices of the various courts such sugges
tions in regard to rules of practice and procedure as it may deem advisable.

Section 34C. No member of said council, except as hereinafter provided, 
shall receive any compensation for his services, but said council and the 
several members thereof shall be allowed from the state treasury out of 
any appropriation made for the purpose such expenses for clerical and 
other services, travel and incidentals as the governor and council shall 
approve. The secretary of said council, whether or not a member thereof, 
shall receive from the commonwealth a salary of thirty-five hundred 

, dollars.
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TWELFTH REPORT OF THE JUDICIAL COUNCIL 
OF MASSACHUSETTS

To His Excellency
J a m e s  M. C u r l e y ,

Governor of Massachusetts
The Judicial Council was created by St. 1924, chapter 244 (See 

copy printed on opposite page), “for the continuous study of the 
organization, rules and methods of procedure and practice of the 
judicial system of the commonwealth, the work accomplished and 
the results produced by that system and its various parts.”*

Since the last report John Augustine Daly, Esq., of Cambridge, 
was appointed to succeed the late William G. Thompson, who died 
in September, 1935; Hon. Edward B. O’Brien, of Marblehead, a 
judge of the Essex Probate Court, was appointed to succeed Hon. 
Arthur W. Dolan, whose term expired in July, 1936. Hon. Michael
A. Sullivan, upon his appointment as judge of the Land Court, also 
took his seat in the Judicial Council as successor to the late Judge 
Davis of that Court, who died in September of this year. Mr. 
Gage, of Worcester, and Judge Hibbard, of the District Court in 
Pittsfield, were each reappointed for another term.

A REVIEW OF STATISTICAL INFORMATION ABOUT 
THE WORK OF COURTS

For about ten years, the Judicial Council has gathered and pub
lished statistical tables of the work of the various courts. Certain 
tables have been published in each annual report and occasionally 
special tables have been prepared, notably, the study of the verdicts

*In  1925, th e  legislature also subm itted  the  following request to  th e  council.

1925 Resolves, Chapter 27
“ Resolved, T h a t  th e  judicial council is hereby requested  to  investigate  w ays and  m eans for 

expediting th e  tria l of cases and  relieving congestion in th e  dockets of th e  Superior C ourt, and, 
among o ther th ings, th e  adv isab ility  of increasing or of wholly rem oving th e  ad dam num  
lim its of d istric t court jurisd iction  in civil cases; m easures for discouraging frivolous appeals; 
measures for requiring parties to  fram e issues in advance of tr ia l by  greater specification in 
the  declaration of w h at th e  plaintiff in good fa ith  claims and  grea ter specification in the  
answer of w hat the  defendan t adm its or in good fa ith  denies, w ith  su itab le  penalties for frivo
lous or unfounded allegations and  denials; w ays and  m eans for encouraging, so far as consist
ent w ith  constitu tional rights, tria ls w ithou t ju ry , including specifically an  inqu iry  in to  the 
operation of th e  laws of C onnecticut and  M ary land  re lative to  th e  w aiver of ju ry  tria ls in 
criminal cases; and  any  o ther w ays and  m eans th a t  m ay appear feasible to  said  council for 
im proving and  m odernizing court procedure and  practice so th a t, consistently  w ith  th e  ends 
of justice, th e  proverbial delays of th e  law and  a tte n d a n t expense, bo th  to  litigan ts and  the  
general public, m ay be m inim ized, (A pproved April 24, 1925).”
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and findings in all cases tried in the Superior Court during two years 
and the lapse of time between entry and trial in the fourth and fifth 
reports, and the picture of the business and cost of each of the 
seventy-three district courts, in the tenth report (Appendix A).

There is relatively little accurate understanding in any one local
ity, of the facts and problems of the judicial system throughout the 
Commonwealth as a whole. Most lawyers do not approach the 
study of the courts as a business man is obliged to study a business 
if he wishes to make it a success and keep out of bankruptcy. 
They are too busy with their practice to do this and yet the public, 
which pays the bills, not unnaturally expects them—or some of 
them—to do it, because the administration of justice is a large busi
ness costing the taxpayers and litigants some millions of dollars 
annually.

For this reason, the idea of a judicial council was launched by the 
Massachusetts Judicature Commission (headed by the late Mr. 
Justice Sheldon) in its second report in 1921 (pp. 25-28), and has 
spread over the country. That commission pointed out the lack 
of statistical information to help them in their study and explained 
the need of a more businesslike continuity. Accordingly, such 
continuous information as is available has been presented in our 
reports and has had a greater influence on legislation and practice 
since 1924 than is, perhaps, generally realized.

Absolute accuracy in such statistics is not claimed but the pic
tures of the volume of business and its character, attained by the 
breaking down of totals, illuminate the problems by showing the 
loads and, to some extent, the weak spots in the carrying power.

The Loads
The Supreme Judicial Court

The business in this court, in point of volume, remains about the 
same as it was ten years ago, or even earlier. The table, on page 00 
of this report, shows that the number of full-bench decisions was: 
483 in 1926; 404 in 1933; 423 in 1934; 493 in 1935 and 414 in 1936, 
the peak of 515 being reached in 1927. The single justice busi
ness has varied somewhat in volume. The prerogative writs, such 
as mandamus, etc., which must be heard by that court, because they 
cannot be transferred to the Superior Court, have ranged from 134 
in 1927 to 188 in 1933 and back to 130 in 1936. (See p. 68.) Aside 
from volume, however, the burden of work on this court has, 
apparently, increased, because of the difficulty of many of the cases 
and questions presented, and the increased work of administration 
of various kinds—work which is likely to continue to increase. 
The council has made suggestions for its relief in the past and may 
make further suggestions in future.
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The Superior Court
In this, the most congested court, the new civil entries were 

23,223 at law and 3,316 in equity in 1926. They reached the peak 
of 36,190 at law and 3,604 in equity in 1931 and have since then 
gradually receded to 21,072 at law and 2,685 in equity this year. 
(See p. 69.) Certain changes in the law have contributed to this 
decline. The divorce business has practically vanished in this 
court; it has gone to the probate courts under the statute of some 
years ago. The criminal business has ranged from 4,005 new indict
ments and 10,455 appealed cases in 1928 to the peak of over 6,000 
indictments and about 10,000 appeals in 1932 and 1933 to 4,420 
new indictments and 7,846 appealed cases this year. (See p. 0.) 
Various suggestions are made in this report to relieve this court still 
further.

Land Court
The recent statute as to foreclosure of tax titles has materially 

increased the volume of entries in this court from 856 of such cases 
in 1934 to 2,067 in 1935 (see p. 70), so that the court has become a 
very useful municipal tax-collecting agency (to the extent of some 
millions of dollars of taxes to avoid foreclosures), in addition to its 
other business of settling land titles in registration, and other 
proceedings.

The Probate Courts
The statistics as to these courts have been rather poorly pre

sented until this year when the Administrative Committee of the 
Probate Courts, created in 19 , has presented a better picture than
we have had before. (See p. 70.)

The M unicipal Court of the City of Boston
The statistics of this court have been exceptionally full for many 

years and show a large and steady increase in the volume of busi
ness, especially since 1912 when the old civil appeal system was 
discarded. (See p. 75.)

The Other D istrict Courts
The figures here (see p. 74 and the inserted table) are particularly 

interesting as they show by their volume and the figures as to ap
peals and removals that, whatever the faults of this or that court, 
this or that judge, there must be more confidence in their work as 
a whole than much of the rather excessive criticism would indicate. 
We make various suggestions in this report to improve these courts.

Trial Justices
The figures here are more or less static. There are only ten left 

and the table of business (see p. 76) indicates that several of 
these positions might well be abolished as unnecessary.
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The statistical information thus briefly reviewed amply and 
obviously justifies its continuous accumulation and publication.

THE MASSACHUSETTS REPORTS
The last case reported in the last volume (289) of the Massa

chusetts Reports, which appeared early in November, 1936, was 
decided by the Supreme Judicial Court on February 26, 1935. 
This means that the regular bound volumes of the reports are one 
year and nine months or more behind the decisions. This is a 
great inconvenience to the bench and bar and to all commissioners 
and public officials who share in the administration of justice. This 
inconvenience is mitigated somewhat by the so-called Advance 
Sheets; but the bound volumes are handled more easily, do not 
become misplaced, and contain a valuable index for reference and 
full headnotes.

We understand that the Supreme Judicial Court has no control 
over the publication of its own decisions. We think that the court 
should assume this control and be given authority to employ a 
staff of reporters, proofreaders and indexers adequate to the 
purpose.

PRE-TRIAL PROCEDURE IN THE SUPERIOR COURT
The Superior Court is to be congratulated on its successful opera

tion of the pre-trial procedure in Suffolk County during the past 
year. This procedure was an adaptation of the practice which had 
been successfully tried in Detroit, as explained in our eleventh 
report (pp. 18-20). Following its success in Suffolk, the plan 
has been tried during the past few months in Essex under the 
supervision of Mr. Justice Cox. An illustration of its operation in 
that county appears in the following extract from a letter of a 
member of the Essex bar in regard to a case in which he appeared 
as counsel:

“The settlement of this case should be gratifying to Judge Cox, because at 
the pre-trial call his question as to the prospect of settlement led to a spirited 
statement of the attorneys as to the merits of the case. After that discussion 
he dictated to the young lady the usual trial report, including an estimate of 
the length of trial as three days, and ended with — ‘Prospect of Settlement’, 
and after looking at counsel and smiling with amusement, he finished his sen
tence with the word ‘remote’. I certainly thought that the prospects of settle
ment w-ere remote, but immediately upon leaving the court room, counsel began 
to discuss the case and the ice having been broken by an opportunity to air our 
views in the presence of the Court, the rest followed very quickly, although 
there has been some little delay in some of the matters of detail.”

Mr. Justice Cox informs us that in a few weeks he will have a 
report of the results of the experiment in Essex, from which he 
hopes to be able to present a plan for its operation in other counties
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outside of Suffolk; that the situation in such counties differs and 
requires different treatment, but he believes that a plan can be 
worked out which will be workable and beneficial.

This sort of gradual progress by experiment in judicial adminis
tration illustrates the value of proceeding by rule rather than by 
legislation in various matters.

As this report goes to press we have received the “Bar Bulletin” 
No. 119, for January, 1937, containing Judge Cox’s account of the 
Essex experiment which we reprint at the end of this report on 
page 92.

DILATORY JUDGES OF TRIAL COURTS 
Delays in Decision of Cases “ Under A dvisem ent”

Complaint has been made to the Council of serious delay in the 
decisions of civil cases by some of the judges in some courts. It 
would appear that the proportion of such cases is not great, but 
that fact alone does not minimize the seriousness. The legislature 
recognized this situation at its last session by the passage of St. 
1936, chapter 206. Further consideration may be advisable to 
determine the volume of such cases and whether additional legis
lation is required.

DISTRICT COURTS
In view of the fact that the report of the Special Commission of 

1935 on Investigation of the Judicial System* will come before 
the legislature again at its next session and as a result of our 
continued study of the district courts, we describe some of the sug
gestions under consideration.

We have continued our study of these courts, especially in the 
light of current criticism. The problems presented are by no means 
easy of solution. There have been many recommendations, some 
at variance with others, to be found in the reports of the various 
commissions which have studied the problems. We are glad to 
note that these commissions somewhat soften criticism by expres
sions of confidence in the majority of the officials of these courts 
and definitely ascribe many of the failures and weaknesses to “the 
system.”! These statements confirm our own conviction that by 
and large the district courts are entitled to more praise and con
fidence than is usually accorded to them. We have sought con
stantly to study their problem in a broad way and with recog
nition of sound values.

The Municipal Court of the City of Boston is a district court 
but it is so different in character and functions over such a compact

* H ouse 1750 of 1936. t l b i d  p. 18.
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area that it presents problems distinct from those of the other dis
trict courts. Such problems as it presents call for individual study 
and recommendation and are not included in this discussion.

The district courts, seventy-two in number and ranging in vol
ume of business from Williamstown with twenty-six civil, and one 
hundred thirty-six criminal, entries for the last reportable year, to 
Worcester with six thousand eight hundred eighteen civil, and nine 
thousand four hundred eight criminal, entries, are, as a system, en
tirely unlike any other of our courts. These courts each have a 
historical background and local appeal. Each functions, mechani
cally at least, and in other ways, independently. Aside from the 
supervision and advisory control of the Administrative Committee 
of the district courts, there is little compelling unity of thought or 
procedure. There are seventy-two presiding justices and about 140 
special justices. This is, we are convinced, an unwieldy body 
and far larger than is needed for the present volume of work, 
taking the state as a whole. These courts have a background and 
growth of seventy years and have acquired a certain balanced 
form which make for rigidity and difficulty in adjustment. For 
years they were merely local tribunals for the administration of 
justice within narrow areas; but with growth of population, and 
especially of cities, their jurisdiction has been extended through 
legislative mandate until they have become the major department 
of our judicial system in volume of business. There are no pe
cuniary limits to their civil jurisdiction and all but the most serious 
of crimes come within their criminal jurisdiction. But the growth 
of the courts has of course varied according to the volume of busi
ness. Consequently we have a system which, we have said, extends 
in volume from small to great and functions over areas from villages 
to great cities. Naturally no system can operate under such con
ditions to the satisfaction of all. This is, for example, shown in the 
differing views as to whether the standing justices should give 
full-time service and, most particularly, as to the position of the 
special justices. This situation is not the fault of the courts, it has 
come about naturally and by reason of external changes. Our 
study of the situation convinces us that there are certain funda
mentals which cannot be ignored.

(1) We must continue the small courts for local reasons even if 
they seem unnecessary, expensive or requiring special treatment.

(2) The larger courts present entirely different problems and 
it is in this area we find the most criticism. The years of develop
ment have produced such conditions in these larger courts that no 
major change can be made without balancing adjustments. As an 
illustration of this fact we may refer to the demand for full-time 
judges. The system is set up on a part-time basis. The salaries
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are part-time salaries. Therefore a statutory requirement for full
time service in all fairness requires adjusted and increased salaries. 
Again any restriction in the field of professional, activities on the 
part of the special justices may call for limiting the number of these 
officials and providing for some equitable plan of compensation in 
order that there may be further income to balance any loss due to 
such limitation.

Before addressing ourselves to certain specific matters, we feel it 
proper to say that there seems to be less criticism of the work of 
these courts on the criminal than on the civil side.

We now refer to certain specific aspects of the problem:
(1) There is no doubt that a growing conviction exists that the dis

trict courts have become so important and are so likely to grow in 
volume of business that the judges should, as far as practicable and 
as fast as possible, be put on the basis of full-time service with ade
quate salaries. With this idea we are in full sympathy. It would, 
however, as we have already intimated, be manifestly unfair to com
pel judges who have accepted office on a part time basis to render 
full time service without compensatory increase in salaries. It 
ought to be said that already in a number of the larger courts the 
judges are rendering full time service without any increase in com
pensation. Manifestly in all justice this should not continue 
indefinitely. In this connection we think every effort should be 
made to create work for these larger courts that they may find full 
time occupation, not alone for the standing justices, but also for 
one, or more, of the special justices in each court. In connection 
with full time service, serious consideration must be given to the 
question whether or not the present system of enough sessions to 
dispose of all criminal matters in the morning is not the most efficient, 
the least expensive and most convenient practice, bearing in mind 
the character of the courts and their relationship to the public.

(2) One of the principal causes of criticism is the present special 
justice system and the activities of these officials. The latest and, 
perhaps, most effective statement of this criticism appears in the 
report of the special commission above referred to. In attempting 
to meet the specific criticism as to special justices practising on the 
civil side in their own courts, we are confronted with the great differ
ence in size of the courts, and the further fact that in large areas, 
particularly those served by the smaller courts, there has been little 
objection to such practice. Unless we are prepared to expect resig
nations in all but the larger courts, we must not treat these courts 
as a unit but must exclude from any prohibitory bar, at least, nine 
of the smaller ones. As we have already indicated, it may be 
necessary to reduce the number of special justices if there be a 
limitation of their activities.
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(3) The activities of special justices as counsel in motor tort cases 
have given concern.

It would appear from the report of the special commission above 
referred to that a principal trouble arises from the practice of special 
justices representing one side or the other in motor tort cases, 
settling claims with, or for, insurance companies and then sitting as 
justices at the trial of cases in which the insurance companies are 
defending. This practice gives rise to suspicion and charges of 
favoritism. The so-called Fielding Act passed by the 1934 legis
lature compelling the original entry of all motor tort cases in dis
trict courts has intensified the criticism. The obvious purpose of 
this act was to retain as much as possible of this litigation in the 
district courts and thus relieve the Superior Court. Moreover, 
trials in district courts should make for speed and economy and the 
financial burden on the public of our judicial department is very real. 
We have now had the Fielding Act in operation for two years. In 
the first year ending September 30, 1935, there were 27,800 motor 
tort cases entered in the district courts. Of these, 7,761 were re
moved to the Superior Court, 3,432 by plaintiffs, 4,277 by defend
ants and 52 by both parties. This percentage of removals, while 
large, seemed not excessive in view of the rather radical character of 
the requirement and the inbred resistance of the bar to any waiver of 
a jury trial. The second year ended on September 30th last. 
While it is too early as yet to draw definite conclusions, the figures 
show partial failure to reach the objective, for, of the 26,588 motor 
tort cases entered, 8,925 were removed — a shrinkage in entries of 
1,232 and an increase in removals of 1,164. Another interesting 
thing is that the removals by plaintiffs have greatly increased 
while those of defendants have somewhat decreased.

There is ground for the belief that the public and bar are not yet 
ready to waive the right to a jury trial. By removing their cases 
they can get a trial before an auditor with reasonable dispatch and 
then before a jury if not satisfied. We think the ultimate right of 
appeal to a jury is a large factor in the removals and that the re
moved cases represent the actions which prior to 1934 were origin
ally entered in the Superior Court. The cases remaining in the 
district courts are divisible into three classes: meritorious actions 
later tried, cases subsequently settled, some nuisance and others 
meritorious, and cases entered for a record. While no statistics 
are available to show what increase, if any, there has been in the 
number of trials since 1934, we are told by officials of the district 
courts that, as a whole, the trial load in these courts has not in
creased as much as was expected.

The burden on the Superior Court has not been lessened as much 
as was anticipated, though there has been some reduction in cost
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as so many cases have been sent to auditors and are settled before 
hearing or after.

The foregoing statement presents the picture as we see it. What 
should we do?

One course is to continue the orderly development by legislative 
enactment, rule and voluntary acceptance of suggestion, refining 
and enlarging and smoothing rough places, as has been done in the 
past, thus seeking to bring about progress in the reduction of the trial 
load of the Superior Court, earlier trials and less expense. Many of 
the recommendations in this report are of this nature. To this 
end it may be the time has come to give greater power to the Admin
istrative Committee and this, without any reflection upon the jus
tices, but in the interest of the courts, public and bar.

The other course is to re-organize radically the whole system, recog
nizing local sentiment, but adjusting the system to the greatly 
changed conditions. We are not yet ready to choose between these 
two courses.

We think it of public interest to print two plans of re-organization 
which have been submitted to us.

We print also three suggestions dealing particularly with the trial 
of motor tort cases.

The first suggested re-organization plan referred to is as follows:

One Suggested Plan for Re-organization of the 
D istrict Courts

I. Divide the courts into four groups.
A. Group 1 shall cover the courts now commonly referred

to as the large courts.
B. Group 2 shall be the balance of the larger courts and the

middle-sized ones.
C. Group 3 shall be any number of the courts which can be

accurately described as medium-sized and some of the
smaller ones.

D. Group 4 shall be the balance of the courts, probably ten
or twelve in number.

II. Salaries shall be adjusted as follows:*
Group 1 — $8,000

“ 2 — 5,000
“ 3 — 4,000
“ 4 — 3,000

* (G roupings and  salaries are a rb itra ry . I t  will requ ire  com putation  of case loads, popu
lation and  o th er facto rs to  ju stly  determ ine both . C lerks’ salaries should be p u t upon an 
independent and  established basis and  be divorced from  any  percentage com puta tion  based 
upon th e  judges’ salaries.)
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III. In Group 1 the judges shall be on full time service and barred 
from practice of law in all branches.

In Group 2 the judges shall be on a part time basis and barred 
from practice in district and Superior Courts.

In Group 3 the judges shall be barred from practice in any 
district court and from motor tort cases.

In Group 4 the judges shall be barred from practice in district 
courts and from motor tort cases.

Special Justices
(1) The present special justices shall continue in office.
(2) No vacancies shall be filled provided there shall be two special 

justices remaining in the court in which the vacancy occurs if in the 
first group and one if in any of the other courts.

(3) Special justices shall be barred from practice as follows:
Group 1 — from civil practice in the district and Superior

Courts.
Group 2 — from practice in any district court.
Group 3 — from practice in their own courts.
Group 4 — no restrictions.

Centralized Control
(1) The Administrative Committee of the District Courts shall 

be given power
(a) To require the use of standardized forms prepared by it.
(b) To prescribe opening hours of court.
(c) To assign standing or special justices in the first group 

for service in any of the other courts in this group, but not to 
exceed sixty days in any one calendar year, where in their 
opinion there is need of such action.

(d) To assign standing justices or special justices in the 
second group but not to exceed thirty days in any one calendar 
year, where in their opinion there is need of such action.

Statutory Changes
(1) Change the venue so that any transitory action may be 

brought in any district court within a county.
(2) Permit either party to an action pending in a district court 

to file a motion with the appellate division of the court in which the 
action is pending for transfer to another court, the procedure to be 
the same so far as applicable as in motions to consolidate.

(3) Grant to the district courts limited equity jurisdiction.
(4) Transfer all non-support and similar cases from the probate 

courts to the district courts.
(5) Enlarge the criminal jurisdiction.
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This plan is of course vulnerable because it slants away from 
standardization and except for supervisory control might lead to 
different standards of judicial conduct and procedure. Moreover 
the grouping cannot be on any geographical basis. It introduces 
supervisory control — it is true in a limited form — and that is a 
radical departure. Such a departure would alter the principle that 
the standing justices should be in full control of their respective 
courts.

Yet this plan does recognize the inherent and encumbering diffi
culties of a rigid system controlling so many and varied tribunals. 
It is at least a developed plan adjusted to important factors and 
would in effect be more equitable and effective than some other 
proposals.

A Second Plan which has been Suggested to the 
Judicial Council in Regard to the 

D istrict Courts.
This second plan would provide for the division of the present 

District Courts (not including the Boston Municipal Court) into 
two groups with certain transfers of jurisdiction and a rearrange
ment of the judicial force in some of the courts. The first group 
would consist of about 31 of the larger courts, a tentative list of 
which, for the purpose of discussion, is printed in a footnote. The 
name of each of these courts would be changed to, “The District
Court of Massachusetts for the District o f ..................................”
and the jurisdiction of each would be extended throughout the 
Commonwealth. Each of the standing justices of these courts 
would be made a full-time judge at a suggested salary of $7,000 
and it would be provided that the judge should not practice law at 
all. In several of the larger courts, such as Springfield, Worcester, 
Cambridge, Malden and Lynn, an additional full time judge would 
be appointed as the business in those localities would seem to war
rant it. The clerk’s offices of each of these courts would continue 
as at present. As the judge of each of these courts would have 
state-wide jurisdiction, as he has now if called in to any district, 
he could sit when requested in any part of the Commonwealth. 
As the modern business of these tribunals seems to need more 
administrative supervision than now exists, there would be a chief 
justice of the District Court of Massachusetts with powers of as
signment and a designation of sittings, etc., similar to the powers of 
the Chief Justice of the Superior Court.

The thirty or more larger courts having been grouped into a state
wide unit in the manner above suggested, the second group of dis
trict courts, which would contain all the remaining district courts— 
about 40 in number—would remain where they are, primarily for
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local criminal business, with their present criminal jurisdiction 
and venue; but their civil jurisdiction would be changed and limited 
to cases not involving more than $300 and to ejectment suits. In 
order to avoid confusion, the name of each of these courts would be
changed to, “The Justice’s Court for the District o f ...................
The justices and special justices of these courts would remain as at 
present, forbidden to engage in practice on the criminal side of any 
court and the standing justices forbidden to practice on the civil 
side in their own courts as they are at present forbidden by statute. 
Their salaries would remain as at present.

These “justice’s courts” would be a part of the “District Court of 
Massachusetts” to the extent that they would be subject to the 
administrative supervision already described; appeals would go, 
as at present, to the appellate division, and the justices or special 
justices might be assigned for criminal business or for the smaller 
civil business in other districts.

The plan above described has been suggested to the Council 
recently as one which would bring about a more flexible and re
sponsible organization of the district courts without abolishing 
any of them, without creating any new courts, and with the least 
possible disturbance of existing arrangements, salaries, etc., as it 
can all be accomplished by simply rearranging the jurisdiction and 
changing the name and the administrative plan to fit existing facts 
of business and enable the judicial power to be directed in accordance 
with the needs of the districts.

One result of this plan would be to modify the Fielding Act so 
that motor vehicle cases, except such as might have an ad damnum 
of $300 or less, would be begun in the District Court of Massachu
setts in the larger centers and not in the “justice’s court” and would, 
therefore, come before full-time judges.

It has been generally agreed by all the various commissions that 
there should be local criminal tribunals scattered about the Com
monwealth practically as at present, whatever might be done 
about civil jurisdiction. This proposal of “justice’s courts” with 
their present, and possibly still more extended, criminal jurisdic
tion, would accomplish this purpose, and at the same time avoid the 
criticisms now current in regard to the automobile litigation on the 
civil side of the District Courts before part-time judges.

In regard to the Suffolk Courts, other than the Boston Munici
pal Court, if they are to be continued as distinct from the central 
court, they should be continued as “justice’s courts” like the other 
“justice’s courts,” primarily for criminal business, under the pro
posed plan.

It may seem better from an administrative point of view to take 
all these Suffolk Courts out of the system and to consolidate them



P.D. 144 REPORT 19

with the central Boston Court by some simple method of extension 
of jurisdiction, putting the judges all on a full-time basis and having 
them all assigned to sittings in different parts of the county as 
business might demand. However, as a plan of this nature has 
been suggested for many years without meeting approval, the 
present plan keeps them in the District Court system as at present. 
There does not seem to be any necessity, however, for eight distinct 
courts manned by eight part-time judges with unlimited civil 
jurisdiction in the County of Suffolk in addition to the Boston 
Municipal Court, which is a full-time court. There is just as much 
objection to part-time judges on the civil side of the Suffolk district 
courts as there is outside of Suffolk.

We report these suggested plans as deserving of consideration 
when other proposals relative to the district courts are considered.

Suggestions as to Motor Tort Cases
The first of the suggestions is that rule of the Superior Court 

which limits the appointment of auditors in motor tort cases to 
attorneys who refrain from taking such cases in their private practice 
be adapted to the situation in the district courts. The effect of such 
a rule or legislative enactment would be to bar standing and special 
justices from hearing such cases unless they refrained from this 
type of business in their private business. This would be rather 
vigorous treatment but it would remove one of the principal causes 
of criticism and would doubtless assist the Fielding Act to more 
nearly attain its true purpose. It would undoubtedly result in 
some resignations and some injustice. Nevertheless we are con
fronted with a real problem and there may be some pain in any 
solution.

The second suggestion is that either party in a motor tort case 
in any district court except the Municipal Court of the City of 
Boston be permitted before a trial to request of the trial judge a 
report which shall be similar to, and have the same effect as, an 
auditor’s report with a permissive right for either party to enter the 
report in the Superior Court as an original entry with claim of trial 
by jury in which the report of the justice or special justice shall have 
the effect of prima facie evidence as is now the case with an auditor’s 
report. We can, of course, see one objection which can be legiti
mately raised, namely, that this would resemble a return to the old 
method of the trial of civil causes in the district courts with an appeal 
to the Superior Court where the issues are tried again. Under this 
old method the first trial was often properly referred to as a fishing 
expedition. As against this criticism, however, it should be said 
that the right is limited to one definite type of litigation and the one 
which is the cause of the greatest congestion in the dockets of our
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Superior Court. Moreover there is not an exact analogy with the 
old conditions for the report of the justice of the district court 
will have the force of an auditor’s report which was not the case 
under the old system of civil appeals, and furthermore the findings 
of fact will be prima facie evidence.

Also, under the old system of a full appeal, a judge sitting in the 
district court did not have to state his reason for finding the facts. 
A report containing finding of facts and statement of reasons by a 
competent judge brings out his judicial qualities and is apt to be 
more convincing to the parties. One of the difficulties of the 
plan arises, perhaps from the small amount of compensation, per 
diem, of the special justices in some of the courts, but as they 
are now required by law to make a report of the case for the con
sideration of the appellate divisions in cases of an appeal on a 
question of law, the requirement of a report under the plan sug
gested would not alter the nature of the work, but it might increase 
the number of reports required.

The Municipal Court of the City of Boston has been excluded 
from this plan because it is already working at capacity. Here
tofore experiments have been tried out in that tribunal before 
being made applicable to the other district courts. It may be 
advisable in this instance to reverse the experimental phase.

The third suggestion is that to supplement the Fielding Act, the 
legislature require an injured person who wishes to claim the benefit 
of the compulsory motor vehicle insurance carried by the owner of 
an automobile to submit his claim to the tribunal that is less ex
pensive to the public. Therefore he should have no rights against 
the insurance company issuing the policy as security for any judg
ment which he may recover unless he waives a jury trial. We 
think there is no question but that this proposal is within the powers 
of the legislature which can impose any reasonable conditions upon 
the rights of the injured persons to such an insurance protection 
because while they have a right to jury trial they have no constitu
tional right to insurance as security for the payment of a judgment. 
This plan might avoid more congestion, unjust delay and unneces
sary expense. If this recommendation has weight, the bill printed 
in our Ninth Report (pp. 19-20) with a provision changing it so as 
to fit the Fielding Act would seem to cover the necessary legislation.

In connection with this discussion of the district courts, we feel 
the legislature should give serious consideration to the question 
whether the use of district justices upon the Superior Court bench 
for the consideration of certain criminal cases should continue be
yond the present statutory limit.
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RENEWAL OF RECOMMENDATIONS IN THE ELEVENTH
REPORT RELATING MAINLY TO DISTRICT COURTS
As most of the recommendations in the eleventh report of the 

Judicial Council were referred to the next legislature we renew 
the following recommendations and for the convenience in study 
we repeat the reasons for the proposals, referring to the eleventh 
report for the draft acts.

LIMITED E QUITY JURISD IC TION  FOR THE DISTRICT COURTS
As a result of the recent statutes giving the district courts un

limited jurisdiction, concurrent with the Superior Court, in actions 
at law, the business of the district courts has increased. If a plain
tiff cannot discover property of a defendant which he can attach at 
law, but knows of property which can be reached in equity, he must 
bring his bill in the Superior Court. These bills to “reach and apply” 
are the commonest form of equitable procedure. We think the time 
has come when the district courts should be allowed to entertain 
these bills, which are really actions at law brought on the equity side 
of the court for the sole purpose of reaching property which can not 
be attached. In many counties there is not a Superior Court judge 
available for the prompt handling of these cases and we believe it 
will be a great convenience to litigants and the bar if the district 
courts are given this limited equitable jurisdiction. For the same 
reasons, we think the district courts should be given jurisdiction in 
suits under clause 1 of section 3 of chapter 214, commonly known as 
equitable replevin for the redelivery of chattels to which the plaintiff 
is entitled. When equity jurisdiction was extended to the Superior 
Court by St. 1883, chapter 223, a provision was inserted for removal 
and we think a somewhat similar right of removal should be given. 
Accordingly, we have so provided in the draft act below.

Much might also be said in favor of giving the district courts 
jurisdiction in bills for specific performance of contracts. We com
mend this suggestion to the consideration of the legislature; but it 
has seemed, on the whole, wiser to begin with the limited jurisdiction 
in bills to reach and apply, and equitable replevin, which only makes 
the district courts more efficient to deal with matters already within 
their jurisdiction on the law side.

The procedure and practice and forms can, in our opinion, be best 
adapted to district court use by rules made by the district courts 
subject to any general rules which the Supreme Judicial Court may 
in its discretion promulgate for the guidance of these courts. The 
general practice in equity, the forms of pleading attached to the act 
of 1883 referred to, and the proceedings in equity in the probate 
courts are readily available as a basis to guide the district courts in 
framing their own rules. We recommend the draft act printed in 
the eleventh reportt(p. 23).
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SEPARATE SUPPORT AND CUSTODY OF MINORS WHOSE  
PARENTS ARE LIVING APART BUT NOT DIVORCED

We recommend that the jurisdiction of separate support pro
ceedings under General Laws, chapter 209, section 32, and of peti
tions under section 37 for custody of minors whose parents are 
living apart but not divorced be transferred from the probate to 
the civil side of the district courts. We are convinced that the 
probate courts are hampered in the administration of these pro
ceedings by lack of proper machinery, which in fact exists in the 
district court, and that the burden of the cost of duplicating such 
machinery in the probate courts should not be put upon the 
taxpayers.

The jurisdiction in separate support is closely bound up with 
the criminal jurisdiction in non-support cases. Conflicts between 
separate support proceedings in the probate court and non-support 
cases in the district courts are inevitable. The existence of the 
civil proceeding has in a number of instances caused some district 
court judges to refuse complaints in non-support cases. In most 
of the separate support proceedings, a large percentage, in fact 
almost all, of the parties concerned are in humble and frequently 
very poor circumstances. Many of them cannot afford to pay for 
process or services of attorneys. In many cases the conditions are 
such that no order for support can be made, and the only relief 
given is as to custody and adjudication of living apart for justifiable 
cause. The latter is of importance that the wife may eject the 
irresponsible husband and keep him from the home and in some 
instances to obtain rights to convey, make wills, etc., as if sole. 
To accomplish this in many counties the wife is compelled to travel 
a long distance to the county seat, which she can ill afford, and 
this with a local court in her own community or conveniently near.

In the cases in the probate courts where orders for payment of 
support are made, but not lived up to, the only remedy is by 
contempt proceedings. If the husband fails to appear in these cases 
and capias is issued, the wife in want is put to expense for the 
apprehension of the husband. When he is finally brought before 
the probate court, the wife most frequently produces no witnesses. 
She cannot afford to summon them. Thus the court is not properly 
informed. The husband says he is out of work; the wife says he is 
working. The husband says he is paid up; the wife says he is not. 
As the probate courts have no official to whom payments are made 
by the husband in such proceedings, no one to visit alleged employ
ers, no one to seek to obtain employment for the husband, they are 
in a somewhat helpless position. If the court is satisfied, however, 
that the man could have paid, the only remedy is to commit him to 
jail. If he be committed, the object of the proceedings is defeated in
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most cases. The wife and children get nothing; in jail he cannot 
seek employment. The situation breeds disrespect for the courts. 
The rank and file of people credit the courts with potency. The 
wives ask the judges, “What are we going to do?” If the court 
recommends criminal prosecution under which, if the husband be 
committed, the county may be ordered to pay so much a day for 
the support of the wife and children, two difficulties arise; first, 
some wives are averse to going to the criminal courts with their 
children; second, some district courts are reluctant to act where 
orders have been made in the probate court and which have proved 
ineffective, notwithstanding express legislation that such civil orders 
shall not be a bar to prosecutions for non-support.

In non-support cases hundreds of thousands of dollars are col
lected annually by probation officers in district courts. There : re 
almost twTo hundred probation officers serving the district courts of 
Massachusetts. The existence of this body of investigators presents 
an admirable opportunity for service in these classes of cases which 
are really neighborhood matters; best dealt with where the parties 
live. The splendid work done by probation officers in non-support 
cases should be extended to separate support and the custodial cases 
under General Laws, chapter 209, sections 32 and 37.

The recent fifth report of the Judicial Council of Michigan points 
out that in Wayne County the “Friend of Court,” who has 47 
“assistant friends of court” under him, collected over $900,000 in 
1934 under alimony and maintenance orders. The entire subject 
of separate support is in the jurisdiction of the Magistrates’ courts 
in England. Investigation is at the bottom of the success with 
which such matters are dealt with there. One eminent authority 
in England, because of the results in these cases in the Magistrates’ 
Courts, is of opinion that the jurisdiction in divorce should likewise 
be conferred on those courts. We are not prepared to recommend 
the transfer of the divorce jurisdiction-to the district courts. It may 
be that at some time in the future the subject of separate support 
and non-support should be considered with a view to a uniform 
system as in England, embracing that which is best in both. We 
believe, however, that any such study should follow the experience 
to be gained in the district courts in the exercise of the dual juris
diction if the recommendation for transfer of proceedings herein 
made is adopted by the legislature.

We recommend the act printed in the eleventh report (p. 26).
Judge O’Brien dissents from this recommendation.

Appellate Divisions
What was in the nature of an experiment has now become a fixed 

element in judicial procedure. The appellate divisions first estab-
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lished in 1912 in the Municipal Court of the City of Boston and 
extended in 1922 to all the district courts of the commonwealth 
have, as we have already indicated, become fixed elements in our 
procedure. There are three processes which were not originally 
included within the terms of the acts establishing these divisions — 
summary process, supplementary process and petitions to vacate 
judgments. We see no reason why matters of law arising in the 
trial of these matters should not be determined by the appellate 
divisions. Accordingly we recommend that the statutes be so 
amended as to accomplish this and submit three suggested drafts 
for the purpose appearing on page 6 of the eleventh report with the 
added provision that the last of these three acts should be made to 
apply to petition for review, under Chapter 250, as well as to peti
tions to vacate judgment.

Criminal Jurisdiction of District Courts
The criminal jurisdiction of the district courts is now established 

by the provisions of section 26 of chapter 218. A study of the 
history of this section shows constant enlargement of this jurisdic
tion. There seems to be no sound reason why this jurisdiction should 
not be further enlarged. There is no pecuniary limit on the civil side. 
The present statute gives jurisdiction of “all felonies punishable by 
imprisonment in the state prison for not more than five years, the 
crimes mentioned in sections 18 and 19 of chapter 266 and the crimes 
of forgery of a promissory note or of an order for money or other 
property and of uttering as true such a forged note or order knowing 
the same to be forged if the money or the value of the property does 
not exceed fifty dollars.” In our opinion the criminal jurisdiction 
should be enlarged to cover all offences for which the statutes 
provide the alternative penalties of a state prison sentence or fine 
or imprisonment in a jail or house of correction thus enabling the 
district court to dispose of the less serious cases which do not call 
for a state prison sentence and hold the more serious cases for the 
grand jury and trial in the Superior Court. Since 1911, they have 
been authorized to do this as to certain felonies, as shown by the 
language quoted above, and there seems to be no reason why they 
should not be authorized to do it in all as to which the legislature 
has recognized by statute that the facts may not call for a state 
prison sentence. An incidental result should be an increase in 
business in these courts thus helping to bring about full-time service 
by the judges. Accordingly we recommend that said section 26 
be amended and submit the act on page 33 of the eleventh report.

Withdrawal of Appeal in Criminal Cases
A substantial number of appeals in criminal cases brought before 

the district courts are withdrawn prior to action thereon in the
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Superior Court. The pertinent provisions with reference to such 
withdrawals are found in chapter 278, section 25. Therein it is 
provided:

“The appellant may at any time before the next sitting of the Superior Court 
for criminal business come personally before the court or trial justice from whose 
judgment the appeal was taken and withdraw his appeal.”

The practical effect of this provision is that once the Superior 
Court begins its sitting, the right to withdraw the appeal ceases even 
if no action is taken by the Superior Court other than continuance. 
In many parts of the commonwealth there is a lapse of months be
tween sittings of the Superior Court for the transaction of criminal 
business. Under such conditions it seems advisable to extend the 
right of withdrawal of appeal beyond the strict limitation imposed 
by the present provisions. We recommend that this right be 
granted at any time after the next sitting of the Superior Court pro
vided no action except continuance has been taken by that court.

To carry into effect this recommendation we submit the act on 
page 34 of the eleventh report.

Fines and Forfeitures
For many years it has been the custom of the legislature in 

establishing penalties to use the words “fine” and “forfeit” or 
“forfeiture.” A careful inspection of the statutes does not disclose 
any settled plan or convincing reason for such a practice. It has 
in the past and still does lend itself to confusion. It is not always 
easy for clerks and justices to bear in mind that one offense is to be 
punished by imposing a fine and the other by ordering the defendant 
to forfeit a certain sum. It has generally been assumed that the 
words are interchangeable and that the courts have authority to 
commit the defendant for non-payment of a forfeiture as they 
unquestionably have for the non-payment of a fine. This opinion 
is supported by the decision in Commonwealth vs. Novak, 272 Mass. 
113, wherein appears the following:

“A forfeiture is a penalty or fine imposed for the offence.”

The court further says on page 115:
“The fact that the defendant was to stand committed until the order of the 

court was complied with is not an argument against the validity of the statute. ’

Nevertheless there are justices who are of the opmion there is no 
statute authorizing the commitment of a defendant for non-payment 
of a forfeiture but that the sole remedy is under the provisions of 
section 1 of chapter 280. This section reads as follows:

“Fines and forfeitures exacted as punishments for offenses or violation or neg
lect of any duty imposed by statute may, unless otherwise provided, be prosecuted
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for and recovered by indictment or complaint or by an action of tort in the name 
of the Commonwealth in a court having jurisdiction of the offence or action.”

We are of the opinion it will make for clarity if a clause be appro
priately inserted in General Laws, chapter 4, section 7, giving the 
two words identical meaning.

We submit the following draft for that purpose.

An Act Concerning Penalties
Section 7 of chapter 4 is hereby amended by inserting at the 

appropriate place the following:
“Forfeit — Ninth A. Forfeit wherever used as establishing a penalty shall be 

identical in meaning with the word ‘Fine.’ ”

SMALL CLAIMS PROCEDURE

We renew the recommendation contained in our tenth report 
about small claims procedure.

The first report of the Judicature Commission* was entirely 
devoted to providing for the informal hearing and prompt disposi
tion of small claims in the district courts. The subject had been 
brought to the commission’s attention with peculiar force by a 
recent publication, entitled “Justice and the Poor.” The result was 
the enactment by the legislature of a procedure whereby persons 
having small claims could present them somewhat informally and 
without the employment of counsel to the district courts. The 
importance and significance of this procedure is shown by the fact 
that considerably over twenty thousand “small claims” are pre
sented to the district courts each year. If the defendant does not 
pay the finding for the plaintiff in these cases, the plaintiff is left 
to the use of the regular supplementary procedure, which is expen
sive and may require the services of an attorney. It was the purpose 
of the Judicature Commission to allow the judges to stay the entry of 
judgment or the issue of execution and to decide how and when the 
judgment shall be paid in the simplest manner and without formal 
proceedings. Some of the provisions, therefore, of the regular sup
plementary procedure ought to become a part of the small claims 
procedure. The justices of the district courts adopted Rule 10 of 
the small claims procedure, which provides:

“The court may order that the judgment shall be paid to the prevailing party, 
or, if it so order, into court for the use of the prevailing party, a t a certain date or 
by specified instalments, and may stay the issue of execution and other supple
mentary process during compliance with such order. Such stay shall at all times 
be subject to being modified or vacated.”

* House D ocum ent 597 of 1920 rep rin ted  in M assachusetts Law  Q uarterly  for February  
1920.
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In order to enlarge this rule to meet the criticism, there must be 
sufficient statutory authority. It is doubtful whether the authority 
conferred on the court in the present Rule 10 to order payment in 
whole on a given date or payment by instalments has any validity 
except as the court may refuse stay if such order is not accepted by 
the losing party or may later vacate the stay if the order is not 
complied with; the court having no power to enforce the order by 
contempt proceedings because in the final analysis the order has no 
statutory basis.

For the purpose of carrying out the general policy of the law in 
regard to these small matters and avoiding unnecessary delay and 
expense to small claimants as well as unnecessary “red tape” we 
recommend the following:

Draft Act
To M ake M ore E ffectiv e  the P rocedure for th e  C ollection 

of Small C laims

Section 1. Section twenty-two of chapter two hundred and eighteen of the 
General Laws is hereby amended by adding after the word “execution” in line 
eleven thereof the words “and authority to the Court, in its discretion, after proper 
inquiry, to order payment to the prevailing party of the amount found due on or 
before a day stated or by instalments, and to modify, extend or vacate such order 
and, in its discretion, to enforce such order by contempt proceedings, substantially 
in the manner provided in Chapter 224 to be more specifically stated in appropriate 
rule of the Court.”

If the statute is amended in accordance with our recommendation, 
the justices of the district courts will be enabled to make an addi
tion to their present Rule 10 which will read substantially as follows:

T entative D raft R ule for C onsideration of the J ustices

The order for payment, in the discretion of the court, may be modified or ex
tended and shall be vacated if at any time the stay is vacated. So long as the order 
for payment is in force, failure to comply with its terms shall be subject to action 
for contempt, on written request of the party in whose favor the order is made that 
the party subject to the order be so cited. The citation may be made by registered 
mail from the clerk’s office. If party so cited fails to appear in response to such 
citation so served, capias may issue. If, after due hearing contempt is found and 
is not purged by the respondent to the satisfaction of the court, penalties may be 
imposed, not exceeding those provided for in supplementary proceedings in Section 
18 of Chapter 224 of the General Laws (Ter. Ed.). Ordinary fees and expenses 
for service of papers shall be taxed as costs against the person on whom the service 
is made.

I t shall be the duty of the court a t the end of every hearing to inquire whether 
the prevailing party desires such order for payment and whether the circumstances 
of the  other party are such as to warrant its being made.
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MINOR SETTLEMENTS

In several previous reports we have called attention to the matter 
of the settlement of claims in favor of minors, who have no legal 
guardian, and whose interests are looked after by a “next friend.” 
No interest of a minor in real estate can be disposed of, except by a 
guardian appointed by and responsible to the probate court; no 
executor or administrator will pay a legacy or distributive share of 
an intestate estate, to which a minor is entitled, except to a guardian 
appointed by the probate court or by deposit in the name of the 
judge of probate for the benefit of the minor. But a claim for 
personal injuries sustained by a minor can be settled by a self- 
constituted “next friend” who is accountable to no court. We have 
called attention to the fact that in this regard Massachusetts lags 
behind most of the jurisdictions of the United States and our atten
tion has recently been called to the fact that in England damages 
accruing to a minor for such personal injuries are paid into Court 
and are administered by the court for the benefit of the minor.*

Our practice is for the self-constituted “next friend” to bring a 
suit in behalf of a minor, which may be tried in the courts or settled 
out of court by an agreement between counsel representing the 
defendant and the “next friend.” The proceeds of the claim are 
turned over to the so-called “next friend.” Where cases are settled 
out of court by agreement of counsel occasionally the parties ask 
the court to enter judgment in the amount agreed and occasionally 
judges satisfy themselves by inquiry that the settlement is reason
able and in a few cases judges go further and pass upon attorneys 
fees and expenses. Most judges, however, regard their approval 
of settlement by agreement as too perfunctory to amount to any
thing and discourage the practice and most defendants have become 
willing to pay upon a judgment entered by agreement without the 
approval of any court. The result is that in cases tried and in cases 
disposed of by agreement the award to the minor is handled by a 
“next friend” accountable to no court, who often uses the minor’s 
award for family expenses without court authority or supervision 
or entirely misappropriates it, with the result that nothing is con
served for the minor. We would not interfere with the prompt 
settlement of these claims; but when the injuries are serious and 
the amount considerable we believe that it should be paid to some 
responsible person. We therefore renew our recommendation and 
again submit a draft of an Act applicable only to cases in which the 
minors award by trial or settlement exceeds $500.

Draft Act to Protect Minors
If a minor is injured under circumstances which give rise to a claim for personal 

injuries, no settlement of said claim for a sum in excess of $500, or payment of a

* See M assachusetts Law Q uarterly  for A ugust, 1935, page 12.



P.D. 144 REPORT 29

judgment or execution therefor in excess of said sum shall release the defendant or 
satisfy said judgment or execution unless and until paid to a legal guardian of 
said minor.

THE FAILURE OF THE SYSTEM OF CRIMINAL APPEALS IN THE 
BOSTON MUNICIPAL COURT

In 1909, Hon. Henry T. Lummus wrote an article on, “The Fail
ure of the Appeal System,” which was followed by studies of the 
special Commission on the Suffolk County Courts in 1911. The 
recommendations of that commission resulted in the experiment 
in the Boston court doing away with the old appeal system in civil 
cases and providing the present method of dealing with civil cases. 
After ten years of experience with the new practice in the Boston 
court, a similar system adapted to the other district courts was 
provided by the legislature, on recommendation of the Judicature 
Commission, and the civil Appellate Division and the Adminis
trative Committee of the District Courts were created for those 
courts by St. 1922, c. 532, now G. L. (Ter. Ed.), c. 218, § 43A.

The other recommendation of the Judicature Commission for a 
revision of the system of appeals in criminal cases in the Boston 
Municipal Court has not yet been adopted, although the recommen
dation has been renewed from time to time by the Judicial Council 
ever since it was first submitted by the Judicature Commission in 
1920. The substance of the proposed plan is that a defendant 
pleading not guilty be required to elect, when he is arraigned in a 
district court on a criminal charge, whether he wishes to be tried 
by the municipal judge or by a jury in the Superior Court. If he 
claims a jury, the case would be sent directly to the Superior Court 
without trial below, thus saving the time of that court; if he does 
not claim a jury, he would be tried by the Municipal Court which 
would settle the facts, but he would have an opportunity to appeal 
on questions of law and on the question of sentence to an appellate 
division of the Municipal Court. It is a matter of general under
standing that most appeals in these criminal cases are from the 
sentence and not from the finding of guilty. The purpose of the 
appeal is to try to cut down the sentence by some form of trading 
with a district attorney whose office is too busy with a heavy docket 
to try the minor offences which are thus appealed.

The situation is today similar to that described by Mr. Justice 
Lummus in his pamphlet in 1909 when he said:

“Any one who supposes that this weakness of the lower courts is not known 
to the criminal classes, even to the merely disorderly amateurs in crime, very 
much underestimates their intelligence. If the decisions and sentences of the 
lower courts cannot be placed on any firmer footing, it would seem much better 
to take away altogether their power to decide and sentence, and make them 
merely holding magistrates, to bind defendants over to some court deemed com-
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petent to determine the case. The spectacle of a solemn trial, ending in con
viction and sentence, turned into a mockery, not because of any error in the 
proceedings, but merely because a party arbitrarily chooses not to abide by the 
result, is what brings the lower courts and their authority into contempt, and 
breeds a contempt for law in general. . . There seems to be no reason why 
a man should have two trials and more than two chances in two courts in a case 
of simple assault (or other offense within the jurisdiction of a district court) even 
where he pleads guilty and the sentence is a small fine, while he may be im
prisoned for thirty years for rape or robbery by a single justice of the Superior 
Court after one trial.”

See also Warner & Cabot’s Study of “Crime and Criminal Jus
tice” in Boston in their recent volume entitled “Judges and Law 
Reform,” pp. 46-60.

The failure of the appeal system in Suffolk County has been 
further demonstrated recently by an illuminating article by Judge 
Zottoli of the Boston Municipal Court in the Law Society Journal 
for May, 1936, showing that the appeal system in connection with 
cases of “common drunks,” and street-walkers sometimes diseased 
is not only a failure, but a positive menace to the community in 
that it results in the constant release of habitual drunkards and 
syphilitic prostitutes to the injury of the community, in spite of the 
efforts of the Municipal Court judges, before whom their cases 
have been heard, to send them to institutions such as the state farm 
or elsewhere so that they should have the sort of care which their 
condition calls for, instead of simply turning them loose to spread 
their own diseases or habits until they are again arrested.

We think that the results of careful study which appear in Judge 
Zottoli’s article demonstrate the fact that the time has come to try 
a method of administering justice which meets the facts.

In practice, the appeal under the present system is taken, not to 
the Superior Court, but to the district attorney’s office, and it is 
in no disparagement of the district attorney, or his office, to 
point out that his office was not established as a court of appeal, 
but has become such for many offences only because of the pressure 
of other business, with the result that the number of the so-called 
“minor offences” of habitual drunkenness, prostitution and their 
incidents have accumulated to the point of constituting a kind of 
social disease, as described by Judge Zottoli. When a man of the 
“common drunk” class known under ten different names who has 
been arrested 124 times for drunkenness from 1909-1932 success
fully appeals 15 state farm sentences imposed by different judges, 
and, on a subsequent state farm sentence, promptly appealed 
again, stating that he would get away with it on the appeal — there 
is something wrong with the system of appeal between the district 
court and the Superior Court.

In its seventh report, the Judicial Council said:
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“No defendant should be allowed to say to a court that he is guilty if he is 
to be fined, but not guilty if he is to be imprisoned. . . .

“If he claimed a jury he should be sent at once to the Superior Court. If he 
did not claim a jury he should be tried in the Municipal Court and should have 
no appeal on the facts, but should have a right to appeal on questions of law 
to the appellate division of that court which deals with such questions. In addi
tion to this, -— and here is the nub of the plan, he would have a right to apply 
for a prompt revision of his sentence, not to the district attorney and to the 
Superior Court, which is so congested that he can often dictate a modification 
of his sentence, but to a judicial tribunal of three judges of the Municipal Court 
who will give him the only thing he is justly entitled to, — a fair hearing.”

There have been many critical studies of administration of the 
criminal law in Massachusetts and Suffolk County, the latest being 
that of Professor Warner and Professor Cabot of the Harvard Crime 
Survey. Without exception, these studies point out this appeal 
system as the weak link in the chain. The direct annual expense 
of doing the criminal business of the Boston Municipal Court is 
about $275,000. It is questionable if that expense is warranted, 
in view of the futility of its action in protecting society from the 
criminal class.

We do not believe in trying this experiment in all the district 
courts in the state at the same time. We think the plan should 
be tried out in the Boston Court, which has a sufficient supply of 
full-time justices so that the proposed appellate board for sentences 
can act promptly. We recommend the following.

Draft Act to  R em ed y  th e  Failure of th e  Appeal S y s tem  in  th e  
A d m in is tra t io n  of th e  C rim inal Law.

Section 1. Chapter two hundred and seventy-eight of the General Laws is 
hereby amended by inserting after section twenty-six, as appearing in the Ter
centenary edition, the following six new sections: —

Section 26 A. On and after October first, nineteen hundred and thirty-seven, 
when a defendant arraigned in the municipal court of the city of Boston upon a 
complaint for a crime within the final jurisdiction of such court enters a plea of not 
guilty, the court shall then, before the trial begins, inquire of him whether he 
claims a trial by jury in the superior court or consents to being tried without a jury 
in the district court, and may make such explanatory statement as may seem to the 
court necessary or advisable for the information of the defendant.

If such defendant, before the trial begins, claims a trial by jury the case shall be 
removed to the superior court. Election by a corporate defendant shall be made 
by its attorney of record or by the person authorized to represent it by power of a t
torney filed with the clerk. All of the papers in a case so removed and any security 
deposited on a recognizance therein shall be transmitted forthwith to the superior 
court. The defendant in any case removed under this section shall be required 
to recognize for his appearance before the superior court in such sum and with such 
surety or sureties or security, if any, as the court may require, with condition to 
appear in the superior court at such time as the court may order and in default 
thereof he shall be committed to jail. If the defendant is committed for failure to
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recognize as ordered, the superior court shall thereupon have jurisdiction of the case 
against such person for the purpose of revising the amount of bail theretofore fixed.

Upon such removal said municipal court shall have like power to bind witnesses 
in a case by recognizance as it has by chapter two hundred and seventy-six when 
a prisoner is admitted to bail or committed.

If such a defendant does not, before the trial begins, claim trial by jury, that fact 
shall be entered upon the record, and shall constitute a waiver of trial by jury, and 
there shall be no appeal from any decision or order of said municipal court, except 
as provided in the five following sections, and the provisions for appeal contained 
in section twelve of chapter two hundred and seventy-three and sections four, 
eight and fifteen of chapter two hundred and seventy-five shall not apply. Noth
ing herein contained shall affect the power of said municipal court under section 
thirty of chapter two hundred and eighteen.

I f  a defendant does not claim a trial by jury, the court at any time before trial may 
in its discretion certify that the case involves an issue of fact which should be tried by a 
jury and direct that the case be removed to the superior court in the same manner as 
if  a jury trial had been claimed.

In any case removed under this section on the claim of a sole defendant, he may, 
at any time prior to the sitting of the superior court for criminal business next 
following the date of entry of such case, file in said municipal court a waiver of jury 
trial and request that the case be disposed of in said court as if no claim for jury 
trial had been made or no removal directed by said court and the case shall then 
remain in said municipal court and be disposed of accordingly; but the defendant 
shall not thereafter be entitled to claim a jury trial. If the papers in the case have 
been transmitted to the superior court, said municipal court shall notify the clerk 
of the superior court of the waiver of jury trial, who shall thereupon make a memo
randum thereof upon the records of the superior court and return the papers.

Section 26B. A defendant in such a criminal case heard or tried in said munici
pal court who is aggrieved by any ruling of a justice on a matter of law may as of 
right have the ruling reported for determination by the appellate division of said 
court provided for by section one hundred and eight of chapter two hundred and 
thirty-one. The claim for a report shall be made known at the time of the ruling 
and reduced to writing and filed with the clerk forthwith after a finding of guilty or 
final action on an interlocutory proceeding. The justice making the ruling shall 
not sit upon the review thereof. If the appellate division shall find material error, 
it shall correct the same by such order as justice may require, otherwise it shall 
affirm the action of the single justice. If the defendant shall not duly prosecute 
the report, by preparing the necessary papers or otherwise, the appellate division 
may order the cause to proceed as though no such claim had been made. The 
justice by whom the case is heard may, wdthout being requested, report after a 
finding of guilty any question of law therein for the consideration of the appellate 
division.

Section 26C. Said municipal court shall from time to time make and promulgate 
rules applicable in such court, regulating the procedure and sittings of the appel
late division for the preparation and submission of reports, the allowance of reports 
which a justice shall disallow as not conformable to the facts, or shall fail to allow' 
by reason of physical or mental disability, death or resignation, in criminal cases.

Section 26D. The defendant may appeal from the final decision of the appellate 
division to the supreme judicial court. Claim of such an appeal shall be filed in the 
office of the clerk of said municipal court within three days after notice is given by
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mail or otherwise of the decision of the appellate division to the defendant or his 
counsel. Copies and papers relative to a question of law which arises in such a 
criminal case shall be prepared by the clerk of said court at the expense of the 
county and shall thereupon be transmitted to and entered in the law docket of the 
supreme judicial court for the commonwealth, as soon as may be after such appeal 
has been claimed. The entry in the supreme judicial court shall not transfer the 
case but only the question to be determined. Copies and papers as aforesaid shall 
be as specified by, and the number of copies to be prepared hereunder and the per
sons for whose use the same shall be transmitted shall be as provided in, the pro
visions of section one hundred and thirty-five of chapter two hundred and thirty-one 
which relate to appellate proceedings in civil cases. The clerk of said municipal 
court shall forthwith, upon the transmission of such copies and papers, give notice 
thereof to the district attorney. If the defendant neglects to enter his appeal in 
the supreme judicial court, or neglects to take the necessary measures for the hear
ing of the cause in said court, the appellate division may, on application of the 
district attorney and after notice, order that the appeal be dismissed and the 
decision appealed from be affirmed.

Section 26E . The appellate division of said municipal court, provided for by 
section one hundred and eight of chapter two hundred and thirty-one, shall have 
jurisdiction to review sentences imposed in such criminal cases in said municipal 
court, except that the justice imposing the sentence shall not be a member of such 
division Any defendant in such a case complaining of a sentence not suspended 
under section one or one A of chapter two hundred and seventy-nine may, upon 
claim thereof made at the time of order for its execution, which claim may be oral 
and shall be noted by the clerk, have the same summarily reviewed by the appellate 
division of such municipal court which may make any disposition of the case that 
the justice imposing the sentence might have made The defendant shall be 
notified at the time sentence is imposed of his right to claim such a review. No 
order shall be made for the commitment of a person to a penal institution upon a 
sentence, not suspended, of more than six months imposed by said court, until 
at least one day after the imposition of the sentence. Any written statement which 
the justice imposing the sentence may file with the case shall be submitted to the 
appellate division and the appellate division may request said justice to appear 
and make an oral statement.

The appellate d ivision  m a y  in  its  discretion certify  that the case involves an  issue of 
fact which should be tried by a ju r y  and direct that the case be removed to the superior 
court in  the same m anner as i f  a ju r y  tria l had been claimed.

Section 26F . Sentence may be imposed upon conviction of such a crime in said 
municipal court, although a report is claimed or the case reported. But a sentence 
imposed shall stand suspended pending review of a ruling or review of a sentence 
pursuant to sections twenty-six A to twenty-six E, inclusive, and the imposition of 
sentence shall not discharge bail or security. Pending review of a ruling or review 
of a sentence, cases shall be continued from time to time to a day certain, and no 
law limiting adjournments or continuances shall apply to such cases.

Section 2. Section eighteen of said chapter two hundred and seventy-eight, as 
so appearing, is hereby amended by inserting after the word “Whoever” in the first 
line the following:—, having been arraigned in the municipal court of the city of 
Boston prior to October first, nineteen hundred and thirty-seven, or before a trial 
justice at any time, or whoever, being a juvenile proceeded against under chapter 
one hundred and nineteen,— so as to read as follows:—Section  IS . Whoever,
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having been arraigned in the municipal court of the city of Boston prior to October 
first, nineteen hundred and thirty-seven, or before a trial justice at any time, or 
whoever, being a juvenile proceeded against under chapter one hundred and nine
teen, is convicted of a crime before a districtcourt or trial justice may appeal to the 
superior court, and at the time of conviction shall be notified of his right to take such 
appeal. The case shall be entered in the superior court on the return day next 
after the appeal is taken, and the appellant shall be committed to abide the sen
tence of said court until he recognizes to the commonwealth, in such sum and with 
such surety or sureties as the court or trial justice requires, with condition to appear 
a t the superior court on said return day and at any subsequent time to which the 
case may be continued, if not previously surrendered and discharged, and so from 
time to time until the final sentence, order or decree of the court thereon, and to 
abide such final sentence, order or decree, and not depart without leave, and in the 
meantime to keep the peace and be of good behavior. If the appellant is committed 
for failure to recognize, the superior court shall thereupon have jurisdiction of the 
case for the purpose of revising the amount of bail required as aforesaid. In cases 
of misdemeanor the appellant may, in the discretion of the court or trial justice, be 
held on his own recognizance. The appellant shall not be required to advance 
any fees upon claiming his appeal or in prosecuting the same.

Section 3. Section sixty-five of chapter two hundred and seventy-six of the 
General Laws is hereby amended by adding a t the end thereof the following:— 
The condition of a recognizance to appear before the municipal court of the city of 
Boston, on or after October first, nineteen hundred and thirty-seven, shall further 
bind the defendant personally to appear as well in the superior court, in case of 
removal to that court, on the next return day after such removal and at any subse
quent time to which the case may be continued, — so that the same shall read as 
follows:—

Section 65. The condition of a recognizance of a person, either with or without 
surety, binding him to appear before a court or justice to answer to a charge against 
him or to prosecute an appeal shall be so framed as to bind him personally to appear 
at the time so expressed, and at any subsequent time to which the case may be 
continued, unless previously surrendered or discharged, and so from time to time, 
until the final decree, sentence or order of the court or justice thereon, and to abide 
such final sentence, order or decree, and not depart without leave.

The condition of a recognizance to appear before the municipal court of the city 
of Boston, on or after October one, nineteen hundred and thirty-seven, shall further 
bind the defendant personally to appear as well in the superior court, in case of 
removal to that court, forthwith after such removal and at any subsequent time 
to which the case may be continued.

Section 4. Section twenty-two of chapter two hundred and twelve of the Gen
eral Laws is hereby amended by inserting after the word “appeals” in the second 
line thereof and after the word “appeals” in the fourth line thereof the words:— 
or removals,—so that the same shall read:—•

Section 22. Every week day shall be a return day for the entry of appeals and 
removals in criminal cases from district courts and trial justices and of suits upon 
recognizances and bonds in such cases. Such appeals and removals shall be en
tered forthwith after the appeal is taken. Such suits may be made returnable 
at the election of the district attorney at any such return day within three months 
after the date of the writ. Trials by jury of such suits shall take place at criminal
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sittings; and such suits shall be filed, docketed and recorded as criminal cases. 
If a return day is a legal holiday, such entry shall be made on the day following.

Section 5. So much of this act as authorizes the making and promulgation of 
rules shall take effect as soon as the provisions of the constitution permit. The 
remainder of this act shall take effect on October first of the current year and shall 
apply only in cases where pleas of not guilty are entered on or after said date.

W arrants for  Ar r est

It was stated in Commonwealth vs. Gorman, 288 Mass. 294 at 
299 that “In criminal cases an arrest upon a warrant or without a 
warrant is the usual means of bringing defendants before the Court 
and the alternative method of summons in minor cases is compara
tively new.” Section 24 of chapter 276 of the General Laws reads 
as follows:

“Upon a complaint for a crime punishable by fine only or by imprisonment 
for not more than one year with or without a fine, a summons may be issued 
instead of a warrant for arrest if in the judgment of the Court or Justice receiving 
the complaint there is reason to believe that the defendant will appear upon a 
summons.”

This provision goes back to the original enactment found in St. 
1881, chapter 127, section 1. Since that date there have been many 
offences created by law owing to the development and use of the 
automobile. The more serious offences under chapter 90, the 
Motor Vehicle Law, permit a sentence for not less than two weeks 
nor more than two years. As a consequence such an offence as 
driving negligently so that the lives or safety of the public might be 
endangered calls for the issuance of a warrant for arrest.

The provisions of section 24 of chapter 276 were unknown to 
many clerks and justices until their attention was recently called 
to the same. By reason of this statute it has become necessary to 
issue a warrant for arrest in cases which hardly deserve such rigorous 
treatment or to resort to various methods such as telephone mes
sages, letters or notices asking the defendant to come in to court 
rather than submit to an arrest.

It seems highly desirable that the provisions of section 24 be 
made distinctly applicable to certain motor vehicle offences and we 
recommend such. To give effect to this recommendation we submit 
the following draft act:

“AN ACT TO PERM IT THE ISSUANCE OF A SUMMONS IN 
CERTAIN PROSECUTIONS UNDER THE PROVISIONS OF CHAPTER 
90 OF THE GENERAL LAWS.

Section 1. Section 24 of chapter 90 of the General Laws as recently amended 
by chapter 434 of the Acts of 1936 is hereby further amended by adding to that 

. paragraph numbered 2(a) the following:
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‘A summons may be issued instead of a warrant for arrest upon a complaint 
for any violation of the provisions of this paragraph if in the judgment of the 
court or justice receiving the complaint there is reason to believe that the 
defendant will appear upon a summons.’ ”

P enalty  for  U nlaw fully  C arrying  D angerous W eapons

The legislature in 1935, Chapter 290, amended the so-called 
dangerous weapon statute, G. L. Ch. 229, section 10. It would 
appear that the purpose of the amendment was to make the penalty 
for the possession of a machine gun more severe. The general 
penalty was changed from not less than six months nor more than 
two and one-half years in a jail or house of correction to “imprison
ment for not less than two and one-half years nor more than five 
years in the state prison,” with a further provision that in cases 
involving machine guns the penalty should be imprisonment in the 
state prison for life or for any term of years. This amendment did 
not recognize that there are many cases which do not call for the 
severe penalty justified when the defendants are real criminals. An 
incidental effect also was to throw all such cases into the Superior 
Court as district courts have no jurisdiction except to hold for the 
grand jury where the penalty is state prison only. Upon representa
tion being made to the proponents of the amendment the statute 
was again amended in 1935, chapter 227, but unfortunately this 
amendment increased the penalty in the state prison to ten years. 
This change deprives the district courts of jurisdiction. The 
penalty as now provided is as follows:

“Imprisonment for not less than two and one-half years nor more 
than ten years in the state prison or for not more than two and one- 
half years in a jail or house of correction except that if the Court 
finds that the defendant has not been previously convicted of a 
felony he may be punished by a fine of not more than fifty dollars.” 

The penalty for possessing a machine gun remains the same.
The net result is as we have indicated to compel the district 

courts to send all such cases to the grand jury. It seems on the 
face of it that the incident delay, expense and trouble should not 
be imposed for an offence the maximum penalty for which may not 
exceed fifty dollars. To restore the statute to workable condition 
and at the same time to recognize the intention of the legislature 
as to the possession of a machine gun and the serious character of 
the other offences when committed by a certain type of men, we 
recommend the enactment of an amendment whereby after the 
word “punished” in the thirteenth line the following words shall 
be stricken out “by imprisonment for not less than two and one- 
half years nor more than ten years in the state prison, or not for 
more than two and one-half years in a jail or house of correction 
except that if the court finds that the defendant has not been
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previously convicted of a felony he may be punished by a fine of 
not more than fifty dollars” and inserting in place thereof the words 
“by a fine not to exceed fifty dollars or imprisonment for not more 
than two and one-half years in a jail or house of correction if the 
court finds that the defendant has not been previously convicted 
of a felony and otherwise by imprisonment for not less than six 
months nor more than two and one-half years in a jail or house of 
correction or not more than five years in the state prison.”

C osts as P art of a P f̂ alty

The imposition of costs as a penalty in criminal cases has been 
substantially eliminated. Such statutory authority as now exists 
is found in General Laws, Chapter 2S0, section 6, which provides as 
follows:

“Before imposing a fine as a penalty or part penalty for a crime, the court or 
justice shall determine the reasonable and actual expenses of the prosecution, 
including the services of officers and witnesses, the detention and support of 
the defendant and the expense of serving a mittimus or other warrant of commit
ment; and may impose a fine, not exceeding the maximum fine prescribed for 
the crime, which shall include the whole or any part of the amount of the expenses 
so found and determined. If the presiding justice is of opinion that the maxi
mum fine is an inadequate penalty for the crime committed, he may impose 
such maximum fine and order the defendant to pay the whole or any part of 
the expenses of the prosecution. Defendants who pay such expenses after 
commitment shall also pay the expense of commitment.”

We are advised that the first part of this section is seldom used 
in the determination of the penalty in the nature of a fine to be 
imposed. It is virtually a dead letter. On the other hand the 
power in the last part contained has from time to time been used 
more particularly of late in certain motor cases where the maximum 
fine was two hundred dollars. This maximum has now been raised 
by amendment passed by the last legislature to one thousand dol
lars. Although there is no authority for the procedure, the Justices 
in certain courts are in the habit of imposing a fine (not the maxi
mum) and “costs of ................  dollars.” The unjustifiable act
puts a defendant in an embarrassing position for he must either 
pay a certain sum illegally required of him or refuse to pay the 
“costs.” Such a refusal would of course cause the Justice to change 
the penalty by remitting the costs or more probably adding them to 
the fine. A defendant or attorney naturally dislikes to incur the 
enmity likely to be aroused by such refusal. Moreover there must 
be difficulty in determining what are actual costs with resulting 
arbitrariness of action. We understand further that this procedure 
is troublesome for the accountants who do not know how to enter 
such costs in the financial accounts of the courts, but the two major
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objections are that such practice is legally inexcusable and makes 
for lack of uniformity in procedure and penalties.

There are, however, situations where payment of actual costs may 
legitimately and properly be ordered. These instances are found 
in cases of dismissal, filing or as a condition of probation.

We are of the opinion that the practice above referred to should be 
definitely prohibited and that whenever costs are imposed as a con
dition they should be actual only. Accordingly we recommend that 
Section 6 be repealed and there be substituted therefor the following:

“No costs shall be imposed as a penalty or part penalty for a 
crime. Actual court costs may however be ordered paid in such 
cases as a condition of dismissal, of filing or as a probation term.”

ATTACHMENTS
In 1934, the legislature by Chap. 20 of the Resolves of that year, 

referred to the Judicial Council with a request for a report two bills: 
one, Senate 102, relative to the attachment of motor vehicles, and 
the other, Senate 103, relative to costs in civil actions which in sub
stance was intended to check abuses in the use of “keepers.” The 
Judicial Council reported favorably on both these bills with sug
gested amendments. In the same report, the council made a 
recommendation in regard to the attachment of wages, the sub
stance of which was adopted by the legislature in 1935 by Chap. 40 
of that year. The bills relative to the attachment of motor vehicles 
and keepers have not yet been adopted.

We now renew our recommendation in favor of these bills for the 
following reasons.

A ttach m ent of Motor Vehicles
The exceptional freedom of attachment allowed by the law of 

Massachusetts, while it has its advantages, is liable to serious abuse, 
and the opportunities for such abuse where wage earners, small 
storekeepers, and other persons of very limited means, are involved 
are so great as to encourage injustice, particularly in these days 
of depression. For this reason, which is more fully developed in 
our ninth report (pp. 36-37) in connection with the subject of at
tachment of wages, we made a recommendation for a change in the 
law on that subject, and for the same reason we recommend the 
passage of the following bill.

Draft Act
Section 1. Chapter two hundred and twenty-three of the General Laws as 

appearing in the Tercentenary Edition is hereby amended by inserting after 
section forty-four the following new section:—•

Section 44J-. Motor vehicles registered under the laws of the Common
wealth shall not be attached on mesne process in a civil action of contract unless
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the ■written consent of a justice of the court in which such action is commenced 
to such attachment is endorsed on the writ. Such consent shall be signed by 
such justice. Costs in an action in which a motor vehicle has been attached 
shall be at the discretion of the Court.

Section 8. Section forty-two of said chapter is hereby amended by striking 
out in the fifth line the word “three” and substituting the word “four.”

This will enable the courts to protect from injustice those persons 
who may depend on the use of an automobile for their livelihood and 
ability to earn money to pay their debts. It has long been the 
policy of the Commonwealth to exempt from attachment and even 
from taxes “tools and implements necessary for carrying on trade or 
business.” (See G. L. Chap. 235, Sec. 34; Chap. 59, Sec. 5 and 
Chap. 60, Sec. 24.) An automobile is often within that policy in 
many wage-earning families to-day. Creditors for relatively small 
amounts should not be in a position to wreck poor families by the 
use of the attachment law.

We suggest that this act be passed as an “Emergency” act under 
the constitution.

ATTACHMENT BY THE USE OF KEEPERS
The law allowing attachment of the contents of a store by putting 

in a “keeper” is also liable to abuse in ways which have been called 
to the attention of the Judicial Council. For the same reasons al
ready stated in regard to the attachment of wages and the attach
ment of automobiles, we recommend the following draft act to dis
courage the abuse of the law by putting “keepers” in small stores 
for the purpose of piling up the costs against the debtor for the bene
fit of the plaintiff’s attorney.

Section 48 of Chapter 223 of the General Laws is hereby amended by inserting 
after the word “necessary” in the first line thereof and substituting the words 
“and if authorized by written permission endorsed upon the writ and signed by a 
justice of the court in which the action is commenced” and by adding at the 
end of said section the words “costs in an action in which a keeper has been 
appointed shall be at the discretion of the court.”

We suggest that this act should be passed as an “Emergency” act 
under the constitution.

PROCEDURE FOR DECLARATORY JUDGMENTS

The rapid spread throughout the country in recent years of 
procedure for declaratory judgments, culminating in the Federal 
declaratory judgments act of June, 1934, and the appearance of 
Professor Borchard’s book on the subject in the same year, has 
resulted in suggestions that the Council should consider the broad
ening of the scope of this procedure in Massachusetts. Active
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practitioners under the Federal act since 1934 have found the 
procedure prompt, inexpensive and effective as a method of sim
plified justice in settling many problems. The volume of American 
cases in over thirty states and in the Federal Courts which are 
referred to in Professor Borchard’s book and in the appendix to the 
third report of the Judicial Council of Michigan has increased to 
such an extent as to provide an ample background of experience 
and judgment in the application of the law as a guide for any court 
acting under such procedure.

In Massachusetts, the need of such procedure was discussed by 
the Judicature Commission in its second report (House 1205 of 
1921, pp. 113-115) and an act recommended which appeared on 
page 154. Such procedure was again recommended by the Judicial 
Council in its first report and a recommendation in the form of 
an act of 16 sections submitted by the Commission on Uniform 
State Laws was also considered in the first report and again in the 
third report of the Judicial Council (see pp. 65-67). The uniform 
act was objected to because a shorter and different form of act was 
considered wiser. The Council recommended an extension of the 
rule-making power of the courts. After several years of discussion, 
this extension was provided for by St. 1929, Chap. 186, authorizing 
procedure for the interpretation of written instruments. Under 
this act, Superior Court Rule 101 was adopted and now is in opera
tion. The annotation to that rule and the more extended discussion 
of the subject by Mr. Justice Lummus in the Massachusetts Law 
Quarterly for August, 1929, provide an additional background for 
the application of the rule. By St. 1934, Chap. 263, the legis
lature passed an emergency law providing for declaratory judgments 
in the Land Court as to the validity and scope of zoning ordinances. 
Meanwhile, the Judicial Council in its ninth report (p. 45) and its 
tenth report (p. 38) had recommended an act to extend to the 
probate court the declaratory procedure for interpretation of 
written instruments, in order to avoid the doubt which had been 
raised as to the scope of the earlier statute. This act, extending 
the procedure to the probate court, was adopted by St. 1935, 
Chap. 247.

The appendix to Professor Borchard’s book contains the form 
of the so-called “uniform declaratory judgments act,” to which the 
Judicial Council objected on account of its length as already stated, 
the New York act, the New Zealand act and the Federal act of June, 
1934, with the Senate report of the 73rd Congress which led to its 
adoption.

The Federal act reads as follows:
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“FEDERAL DECLARATORY JUDGMENTS ACT 
(Signed June 14, 1934)

“Sec. 274D (Judicial Code). (1) In cases of actual controversy the courts of 
the United States shall have power, upon petition, declaration, complaint, or 
other appropriate pleadings to declare rights and other legal relations of any 
interested party petitioning for such declaration, whether or not further relief 
is or could be prayed, and such declaration shall have the force and effect of a 
final judgment or decree and be reviewable as such.
“ (2) Further relief based on a declaratory judgment or decree may be granted 
whenever necessary or proper. The application shall be by petition to a court 
having jurisdiction to grant the relief. If the application be deemed sufficient, 
the court shall, on reasonable notice, require any adverse party, whose rights 
have been adjudicated by the declaration, to show cause why further relief 
should not be granted forthwith.
“ (3) When a declaration of right or the granting of further relief based thereon 
shall involve the determination of issues of fact triable by a jury, such issues may 
be submitted to a jury in the form of interrogatories, with proper instructions 
by the court, whether a general verdict be required or not.”

A somewhat shorter act, carefully drawn by the late Mr. Justice 
Sheldon when Chairman of the Judicature Commission, was rec
ommended by that Commission (see second Report, p. 154).

The differences of opinion which have appeared in some of the 
federal districts as to the interpretation of the federal act on the 
questions whether “rights” includes duties and as to the nature of 
an “actual controversy” appear in the opinion of Judge Brewster 
in New York Life Ins. Co. v. London, 15 Fed. Sup. 586, and the 
opinions of Judge Otis in Aetna Life Ins. Co. v. Haworth, 11 Fed. 
Sup. 1016 and Columbia National Life Ins. Co. v. Foulke, 13 Fed. 
Sup. 350 (cf. Fed. 2nd, 695). These questions seem to indicate that 
some of the wording proposed by the late Mr. Justice Sheldon was 
more adequate and self-explanatory than the wording of the Federal 
act.

Our present statute, St. 1929, Chap. 186, now appearing as 
G. L. (Ter. Ed.) Chap. 213, §3, Clause 10th A, provides for rules 
to be made by the Supreme Judicial or Superior Courts:

“Tenth A, Providing that an action at law or a suit in equity shall not be open 
to objection on the ground that a mere judgment, order or decree in terpreting  a 
m itte n  in strum en t or w ritten  in strum en ts  is sought thereby, and providing pro
cedure under which the court may make binding determinations of right inter
preting the same, whether any consequential judgment or relief is or could be 
claimed or not, provided that nothing contained herein shall be construed to 
authorize the change, extension or alteration of the law regulating the method 
of obtaining service on, or jurisdiction over, parties or to affect their right to 
jury trial.”

We recommend that this clause be amended by striking it out 
and substituting much of the wording suggested by Mr. Justice
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Sheldon together with a sentence from the rule of the Superior 
Court, and accordingly submit the following draft section:

10th A. Providing that an action at law or a suit in equity shall not be open 
to objection on the ground that a mere judgment, order or decree containing 
a binding declaration of rights or duties or other legal relations is sought thereby 
by any interested party whether any consequential judgment or relief is, or 
could be, claimed or not, if it appears that substantial doubt exists as to the 
alleged rights or duties or other legal relations of parties, that an actual contro
versy has arisen as to such rights or duties or other legal relations which cannot 
be settled in any pending suit, and that either public or private interests will be 
materially promoted by a declaration of right or duty or other legal relation in 
advance of any actual or threatened invasion of right or default in duty or dis
turbance of other legal relation, provided that nothing herein contained shall 
be construed to authorize the change, extension or alteration of the law regula
ting the method of obtaining service on, or jurisdiction over, parties or to affect 
their right to jury trial on issues of fact. Such rules shall provide that if, in its 
discretion, the court in such case declines to make a determination it shall state 
its reasons therefor in writing.

This change will broaden our present statute to correspond with 
the substance of the federal act and will expressly apply to the 
declaration of duty as well as rights.

We also recommend a change in Section B of G. L. c. 215 in
serted by St. 1935, c. 247, which extended the declaratory procedure 
to the probate courts. As to this act, we think the substantial 
needs may be accomplished by a change of greater brevity by simply 
striking out the words “interpreting a written instrument or written 
instruments” and also the words “interpreting the same” so that 
the act will not be limited by those words.

The declaratory procedure may be particularly useful in cases 
involving contract. The greater volume of contract litigation is 
now in the district courts, where disposition is more speedy and 
the expense less for parties and public. We think parties should 
not be prevented from using this procedure there if they so choose. 
Litigants in sm all cases are less likely to resort to the procedure 
in the Superior Court than to the courts to which they are more 
accustomed. In counties where Superior Court sittings are infre
quent this item of justice may in effect be withheld from them if 
limited to the Superior Court.

Accordingly, we also recommend that G. L. (Ter. Ed.) c. 218, 
§19, relating to the civil jurisdiction of district courts, be amended 
by adding at the end thereof the following:

“and of actions to obtain judgments of binding determinations declaring rights 
or duties under contract whether written or oral, express or implied and whether 
any consequential judgment is or could be claimed or not. The Municipal 
Court of the City of Boston and a majority of the justices of other District Courts 
may make rules governing the procedure in such cases in like manner as other
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rules for civil actions in said courts are made. Sections 103 to 110, inclusive, 
of c. 231 of the G. L. as appearing in the Tercentenary Edition shall apply to 
such actions for declaratory judgments.

INTEREST ON CLAIMS FOR PERSONAL INJURIES 
OR DAMAGE TO PROPERTY

In actions of contract the plaintiff is entitled to recover interest 
from the date of his writ and in many instances from the date of 
the demand for payment, if a demand be proven. In land damage 
cases interest is computed on the damages from the date of the tak
ing. In certain actions for the recovery of damages for death 
interest is added to the verdict from the date of the writ.

There seems to the council no reason why a plaintiff who, by a 
judgment of the court, is entitled to damages because of injuries 
sustained on a certain date should not receive interest from the 
date on which the damages were sustained or, at least, from the 
date of the writ.

If A owed B one thousand dollars on January 1, 1930, and had to 
wait four years before getting a judgment, which he could enforce, 
he would recover interest on the amount from the date on which he 
proved demand before he brought suit, and, in any event, from the 
date of the writ.

There seems to be no logical reason, therefore, why a plaintiff 
who has sustained personal injuries and is obliged to wait three 
years or more for a trial should not also receive interest. If a law 
giving this right to the plaintiff was enacted it would not only give 
the plaintiff some compensation for the delay, but it would tend to 
make defendants, especially those defendants who are insured, more 
apt to settle claims. At present the insurance companies can sit 
idly by and have the use of their money, while the plaintiff has to 
wait about four years for a trial.

As to pending cases, see opinion of Rugg, C.J., in Fidelity & 
Casualty Co. v. Huse, et al. — 272 Mass. 448 at pp. 455-457.

We recommend the following based on the wording of G. L. c. 
229, § 11.

DRAFT ACT
In any civil action in which a verdict is given or a finding made for pecuniary 

damages for personal injuries, or for damages to property, there shall be added 
to the amount of damages interest thereon from the date of the writ, even though 
such interest brings the am oun t o f verdict or fin d in g  beyond the m a x im u m  liab ility  
imposed by law.

PROCEDURE AS TO ACCESSORIES AFTER THE FACT

By the common law, assisting a person with knowledge that he 
has committed a felony is a crime known as being an accessory after 
the fact; but a wife who thus assists her husband is exempted from
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punishment. Ever since 1836 in Massachusetts this common law 
rule has been modified by a statute, originally section 4 of Chapter 
133 of the Revised Statutes of 1836 and now G. L. (Ter. Ed.) Chap. 
274, sec. 4, which extends the exemption from punishment much 
beyond the relationship of marriage as follows:

“Section  4- Whoever, not a husband or w ife , or, by consanguinity , a ffin ity  or 
adoption, the parent or grandparent, child  or grandchild, brother or sister o f the 
offender, after the commission of a felony, harbors, conceals, maintains or assists 
the principal felon or accessory before the fact, or gives such offender any other 
aid, knowing that he has committed a felony or has been an accessory thereto 
before the fact, with intent that he shall avoid or escape detention, arrest, 
trial or punishment, shall be an accessory after the fact, and, except as other
wise provided, be punished by imprisonment in the state prison for not more 
than seven years or in jail for not more than two and one half years or by a fine 
of not more than one thousand dollars.”

The operation of this statutory exemption in practice is shown 
by the following statement of a justice of the Superior Court who 
called this subject to our attention. He writes:

“The present law requires proof by the government beyond a reasonable 
doubt that the defendant is not only not the husband or wife of the principal 
felon, but that he is not by consanguinity, affinity or adoption, the parent or 
grandparent, child or grandchild, brother or sister of the offender.

“I t is enough of a burden to prove the non-existence of the exculpatory rela
tionship by consanguinity without having to prove that it doesn’t  exist by 
affinity or adoption.

“A defendant by standing mute can often make this the most difficult of the 
constituent facts of the crime to be proved by the government.

“In England the only person excused by law for rendering aid to a felon with 
the intent of helping him to escape justice is a wife; a husband enjoys no similar 
exemption. Here we extend the exemption not only to the husband but to 
parents, grandparents, children, grandchildren and brothers and sisters, brothers- 
in-law, sisters-in-law, fathers-in-law, mothers-in-law, grandmothers-in-law and 
grandfathers-in-law;—why, I do not know.

“I t seems to me that excuse on the basis of relationship by affinity should 
be stricken from the statute and that a person should be required to file some
time before trial a certificate of his relationship if he intends to rely upon it as 
a defense. Then, the government will know what it has to prove.

“The law as it stands makes the government’s burden unreasonably difficult, 
as I well know from experience.”

The historical reason for the insertion of the broad exemption 
printed in italics in the section above quoted appears in the notes 
of the Commissioners on the Revised Statutes of 1836 to this 
proposed section, as follows:
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N ote of  C om m issioners on R ev ised  Statutes  of 1836 
to Section  4 of C h a pter  133

“Sect. J+. This section proposes a change, in relation to accessories after the 
fact, which the common feelings of humanity seem to require should be adopted. 
By the common law, the wife, who receives or assists her husband (when she 
knows he has committed a felony,) is exempted from punishment. 2 Hawk, 
c. 29, s. 84- But it does not allow the same exemption to the husband, who 
has received the wife, in like circumstances.

“The commissioners propose to extend, to the near relatives of the offender, 
the indulgence which the common law allows only to the wife of a guilty hus
band. This change was proposed by Mr. Livingston, in his penal code for 
Louisiana;* and it has been highly commended by respectable jurists. The 
expediency of its adoption rests with the legislature.”

It has been suggested that, in the light of experience since 1836, 
this broad exemption from punishment of relatives seems excessive 
in these days, however humane it may have appeared in 1836. 
Whether that view is sound is a matter for the legislature to con
sider as it is a question of substantive law with which the Judicial 
Council is not concerned. There is, however, a serious procedural 
defect in the statute because it is so worded that, as shown from the 
Judge’s letter, it puts the government in the position of proving a 
negative without any suggestion from the defendant, by pleading 
or otherwise, of the existence of any such relationship. This pro
cedural situation amounts to a standing invitation to ingenious 
criminals with modern training under modern conditions to take 
advantage of it.

It has been suggested that the statute should be amended so that 
the fact of relationship should not be a defence to the criminal

‘F O O T N O T E
E dw ard L ivingston’s proposal referred to  by th e  com m issioners appears in A rticle 71 of 

L ivingston’s suggested Code of Crim es and Punishm ents, w hich was published in 1833, and 
appears in Book I, C hap. 5, in Vol. I I  of L iv ingston’s W orks (Ed. of 1873) p. 27, as follows:

“A rt. 71. T he  following persons canno t be punished as accessories:
1. T he husband  or wife of the  offender.
2. H is relations in the  ascending or descending line, e ither by  affinity or consan

guinity.
3. H is b rothers or sisters.
4. H is dom estic se rv an ts .”

L ivingston’s reasons for th is section appear on p. 236 of Vol. I , as follows. H is suggestions 
were m ade some tim e prior to  1832:

‘‘O ur law, as i t  now stands, has two species of accessories; one ‘before th e  fa c t,’ the  
o ther ‘afte r th e  fac t’; b u t having so little  resem blance either in th e ir definition, in their 
guilt, or in any  o ther circum stance, th a t  i t  was deem ed expedient to  dissolve th e  connex
ion, and place accessories before th e  fac t in th e  class of accomplices, a  denom ination  
which im plies closer connexion w ith  th e  guilt of th e  p rincipal offender th an  th e  accessory, 
who, as the  nam e implies, can only become crim inal after th e  offence has been counselled 
by th e  accomplice and  executed by  th e  principal. T h is las t offence consists in aiding the  
offender to  escape from  justice,— a fau lt th a t  m ay  have m any  pallia ting  circum stances, 
originating in th e  best feelings of our n a tu re . T h a t  of th e  accom plice can have  none. 
Therefore th e  pun ishm ent is very  different; and  as those feelings are strongest in certain  
close connexions, form ed as well by  society as na tu re , and which should n o t be broken 
w ithou t evident necessity by th e  laws, i t  is fu rth e r  provided, th a t  certain  near connexions, 
who m ay follow up  th is im pulse of n a tu re  by aid ing  ano ther in his endeavours to  avoid 
th e  pain  or disgrace of punishm ent, should n o t incur th is p en a lty .”
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charge, but should be considered by the court in connection with 
sentence to be imposed. This again is a question of substantive 
law as to which the Council makes no recommendation, but simply 
states it as one of the suggestions which have been made. But, so 
long as the relationship is recognized by statute as a defence, the 
Council is of opinion that it falls within the general class of defences 
by which, for many years by our statutes, the defendant has been 
required to go forwaid with evidence in proof of the relationship 
before the government is required to prove a negative without any 
positive evidence from the defendant.

The statute to which we refer is section 7 of chapter 278 of the 
General Laws, which reads as follows:

“Section 7. The defendant in a criminal prosecution, relying for his justi
fication upon a license, appointment, admission to practice as an attorney at law, 
or authority, shall prove the same; and, until so proved, the presumption shall 
be that he is not so authorized.”

A somewhat similar provision appears in Chapter 277, section 38, 
relative to a prosecution under the narcotic drug act. That section 
provides that,

“In such a prosecution a defendant relying upon a prescription, written order, 
registration, appointment or authority as a defence or justification shall prove 
the same, and until he has proved it the presumption shall be that he is not so 
justified or authorized.”

A majority of the Judicial Council recommend that a similar 
provision be made as to the defence of relationship in a prosecu
tion for being an accessory after the fact and to that end submit 
the following

DRAFT ACT
Section four of chapter two hundred seventy-four of the General Laws is hereby 

amended by adding at the end thereof the following sentence:—
A defendant in a prosecution under this section relying upon a relationship 

above described as a justification shall prove the same and until so proved the 
presumption shall be that he is not so justified.

Such an act would put the defence of relationship on the same 
basis as the defence of a license or other authority to do an act 
under the statutes already quoted. Under these acts, the de
fendant must offer evidence to overcome the presumption, but, 
if such evidence is offered and the evidence would vary with the 
circumstances, the burden would still remain on the government 
of proving that the relationship claim did not exist as shown by the 
case of Com. v. Sokorelis, 254 Mass. 454 at p. 458.

On the other hand, some members of the Council feel that in this 
particular matter it would be wiser to provide the following 
sentence:



P.D. 144 REPORT 47

In a prosecution under this section unless the defendant files days
in advance of trial a certificate or notice of his relationship, there shall be a 
prima facie presumption that no relationship described in the statute exists.

Whether the statute should continue to specify so many rela
tionships as at present as defences is for the legislature to consider 
as a matter of substantive law upon which no recommendation is 
made, but, as long as any relationships are thus recognized as 
defences, some procedural plan for the application of the law in 
action similar to those suggested should, in the opinion of a majority 
of the Council, be provided.

ENTRY DAYS IN THE SUPERIOR COURT FOR CRIMINAL APPEALS

As pointed out in Warner & Cabot’s volume (pp. 100-104) re
cently issued in connection with the Harvard Crime Survey and in 
the second report of the Judicature Commission in 1921 (p. 149) a 
useless waste of time and money results from the statutes making 
criminal appeals returnable at fixed intervals in the superior court. 
If we must continue to have the double trial system in the smaller 
criminal cases, there seems to be no good reason why the matter of 
appeal should not be treated as civil removals are treated, by send
ing the record and the defendant to the court of appeal “forthwith.” 
This would make for more speedy justice, will save a substantial 
amount of public money now spent for incarceration of defendants 
awaiting the return day, and will spread the load in the superior 
court more evenly. The change would get better results in coun
ties which have more nearly continuous criminal sittings of the 
superior court, but we can see no harm that it will cause anywhere. 
The picture of any defendant, whether destined for acquittal or 
conviction, remaining in custody merely in deference to traditional 
system of “terms” or “return days” is not pleasing.

REPORT REQUESTED BY THE LEGISLATURE ON HOUSE 
1249 RELATIVE TO DETERMINATION OF 

PROBATE ACCOUNTS
A report on the subject matter of this bill was requested by a 

joint order of Senate and House.*
The bill was carefully prepared by the Administrative Committee

* O R D E R E D , That th e  Judicial Council be requested  to investigate the  subject m a tte r  of 
current H ouse docum ent num bered tw elve hundred  and  forty-nine, relative to  the  allowance 
of probate  accounts, and  to include its  conclusions and  recom m endations in relation  thereto , 
w ith d rafts of such legislation as m ay  be necessary to  give effect to  the  sam e, in its  annual 
repo rt for the  cu rren t year.

Sent dow n for concurrence,
I r v in g  N . H a y d e n , Clerk.

H . R ., M ay  8, 1936.
A dopted, in  concurrence.

F r a n k  E. B r id g m a n , Clerk.
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of the Probate Courts as a result of longstanding criticism of the 
present condition of the law.

The proposed act, House 124-9, provides:
Section 1. Section twenty-four of chapter two hundred and six of the Gen

eral Laws is hereby amended by striking out said section and inserting in place 
thereof the following:—

Section 24- Upon application for the allowance of an account filed in the 
probate court, such notice as the court may order shall be given to all persons 
interested. If the interest of a person unborn, unascertained, or legally incom
petent to act on his own behalf, is not represented except by the accountant, 
the court shall appoint a competent and disinterested person to represent his 
interest in the case. The person so appointed shall make oath to perform his 
duties faithfully and impartially, and shall be entitled to such reasonable com
pensation as the court shall allow. After final decree has been entered on any 
such account it shall not be impeached except for fraud or manifest error.

Section 2. Sections nineteen and twenty-three of said chapter two hundred 
and six of the General Laws are hereby repealed.

As stated by the Administrative Committee of the Probate 
Courts (consisting of Judge Dolan of Suffolk, Judge Dow of Essex 
and Judge Hitch of Bristol Counties):

“Under such a law the number of the account, whether first, tenth or final 
will be immaterial. The decree on any account will carry the same weight as 
any other decree on any subject matter within the jurisdiction of the court. 
Acquiescence either by actual consent or failure to appear after due notice, will 
have the binding force usually attributed to it in judicial proceedings, subject 
of course to the inherent power of the court to revoke decrees for fraud or mani
fest error.”

The proposed act with an explanation of it was submitted to all 
the probate judges in a circular letter of January 11th, 1936, and met 
with their approval. It was printed for the information of the bar 
in the Massachusetts Law Quarterly for April, 1936 (pages 14-16) 
together with a memorandum of law prepared by a member of that 
committee (pages 16-24).

We concur in the view of the probate judges as expressed in the 
memorandum in the Law Quarterly, before referred to, that it is 
entirely anomalous that decrees on interim accounts as distinguished 
from those on final accounts or accounts finally determined and 
adjudicated, and on all other matters, should be picked out as one 
class of case in the entire jurisdiction of the probate courts to 
which full effect should not be given after proper proceedings. 
The basic law as to the inherent right of our courts to revoke de
crees or judgments for fraud or mistake should apply without excep
tion to all decrees or judgments made after proper proceedings.

We believe that the proposed change is a sound one in the interest 
of justice and recommend that the act be passed as soon as practi-
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cable so that an undesirable condition of uncertainty may be removed 
from our probate practice.

THIRD PARTY PROCEDURE—REPORT REQUESTED BY 
THE LEGISLATURE ON SENATE 297

By Resolves, Chap. 8, the Judicial Council was requested by the 
legislature to consider the subject matter and report on Senate 297, 
entitled “An Act to provide for the bringing in of third parties and 
avoiding circuity of action in actions at law.”*

In 1934, the legislature requested a report by the Judicial Council 
on a bill relating to contribution between joint tort feasors. The 
Council in its tenth report (pages 47-51) reported the latest in
formation on that subject in the discussion (printed in Appendix D 
of the tenth report, pages 109-112) of the common law rule of no
contribution by the English Law Revision Committee and its 
recommendation that the common law rule be changed.** In the 
course of that discussion reference was made to the third party 
procedure in admiralty under Rule 56 (copy of which appears in the 
note on page 50) and the bill now referred to the Council, Senate 
No. 297, was introduced by former representative FitzHenry 
Smith, Jr., as a result of the discussion and of his familiarity with 
the operation of the rule in practice in the admiralty courts.

Procedure enabling a defendant to sunnnon in a third party 
strikes some lawyers as novel, not to say revolutionary. But it 
has existed for over sixty years in the law courts of England, where 
it was authorized by the Judicature Act, and for over fifty years in

* C hapte r tw o hundred  an d  th irty -one  of th e  G eneral Laws is hereby  am ended by  inserting 
after section six th e  following new  section: —

Section 6A .  In  any  action  a t  law  th e  defendan t shall be en titled  to  bring in  an y  o ther 
person who m ay be p a rtly  or wholly liable, e ither to  th e  plaintiff or the  defendant, by w ay of 
rem edy over, con tribu tion  or otherw ise, and  w hether in con trac t or to r t, growing o u t of the  
same m atte r. T his shall be done by  p e titio n  filed w ith in  th e  tim e for answ ering th e  action, 
or a t  any la te r tim e during  th e  progress of th e  cause th a t  th e  court m ay  allow. Such p e titio n  
shall contain  su itable allegations show ing such liab ility  an d  th e  particu lars thereof, an d  th a t  
such o ther person ought to  be proceeded against in th e  sam e action , and  shall p ray  th a t  
process be issued against such person to  th a t  end. T hereupon , such process shall issue, 
and, if duly served, such action  shall proceed as if such person h ad  been originally proceeded 
against. T h e  o th er parties to  th e  action  shall answ er th e  petition , and  th e  defendan t and  
such new p a r ty  shall answ er th e  declaration , an d  such fu rth e r  proceedings shall be had , and 
judgm ent be entered  by  th e  court on th e  findings in th e  action , as th e  case m ay  require. 
The court m ay provide by  its  rules for th e  issuance and  re tu rn  of th e  process on th e  petition , 
and for th e  tim e w ith in  w hich answ er shall be m ade thereto , and, w hen requ ired  by th e  find
ings, for th e  en try  of judgm en t against one of th e  defendan ts p rim arily  an d  agains t th e  o ther 
defendant secondarily, and  execution shall issue accordingly.

** T he la tes t discussion of th is sub jec t ap pear in th e  2nd R ep o rt of th e  N ew  Y ork Law  
Revision Commission (1936), pp . 699-747, an  artic le  by Professor Bohlen on, “ C ontribu tion  
and Indem nity  B etw een T o rt Feasors,” in the  Cornell Law Quarterly for June , 1936 (p. 652). 
This artic le  is abstrac ted , also, in  Current Legal Thought for Ju ly , 1936 (pp. 921-929). T he 
second in sta lm en t of th e  artic le  is to  appear in a  la te r  issue, probab ly  th e  D ecem ber num ber, of 
the Cornell Law  Quarterly. T h e  common law ru le w as changed in  E ngland  by  an a c t  of 
P arliam ent of Aug. 2, 1935.
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the admiralty courts of this country, where it was developed by the 
judges and adopted by the Supreme Court in what is now the 56th 
of the admiralty rules of the court.

The advisory committee appointed by the United States Supreme 
Court on new rules for the Federal Courts included a rule for third 
party procedure in the preliminary draft recently submitted to 
the entire American Bar Association and discussed at the recent 
meeting of that association in Boston.*

The purpose of Mr. Smith’s bill (Senate 297) is not only to 
provide for the bringing in of third parties and avoid circuity of 
action in actions at law, but to provide for the settlement in one 
action of the rights of parties growing out of the same matter, 
and so avoid a duplication of trials. It has been said of the 56th 
admiralty rule, it “covers two distinct subjects, the addition of 
parties defendant to the main cause of action, and the bringing in 
of a third party for a defendant’s remedy over”.

Arthur Brown, J., in The Providence, 293 Fed. 595, 600. Cf.
The Sarnia, 261 Fed. 900 (C. C. A. 2).

If a defendant is sued and has the defence that he is not the party 
who should be held, why should he not be allowed by leave of 
court (which we think should be required) to summon in the party 
that he says is liable and have the whole matter determined in 
one action, and this whether the third party is liable directly to the 
plaintiff or merely “liable over” to the defendant?

The admiralty rule is entitled “Right to Bring in Party Jointly 
Liable”, but it is not limited in its applications to what are, strictly 
speaking, joint liabilities. The case where a defendant is most 
likely to want to bring in a third party in tort is where there are 
one or more independent tort feasors, whose negligence or wrongful

* In  th e  Am erican B ar Association Journal for Ju ly , 1936 (at page 449), D ean Clark, the 
repo rter for the  A dvisory C om m ittee explains,

“ In  th e  equ ity  su it th e  idea was to  se ttle  all m atte rs  in issue, and  th is objective was 
sa tisfactorily  achieved in the  E q u ity  R ules of 1912. Following th is system , the  new rules 
provide for joining of claims and counter-claim s w ithou t restric tion , for joining parties 
qu ite  freely, for bringing in new parties responsible to  th e  original plaintiff or m erely 
responsible over to  the  defendant, and  for extensive provisions for am endm ents before or 
a t  the  tr ia l . . . T he  provisions for joinder of parties come from  th e  English model,
already  copied in California, Illinois, New Jersey , and New Y ork, w here the  substantial 
te s t of jo inder is the  existence of a  common question of lawr or fact affecting the  parties 
joined . . . Experience in procedural adm in istration  has dem onstrated  the  desirability 
of se ttling  a t  one tim e ail the  d isputes of w hatever k ind  which exist betw een opposing 
parties or all questions involving one affair, no m a tte r  how m any  parties m ay be affected. 
I t  is sound social policy th a t  all item s of po ten tia l irrita tio n  betw een p arties be adjusted 
a t  one tim e, so th a t  repose can be achieved an d  litigation  n o t continued interm inably. 
A ctually  there is no difficulty in handling  various issues w ith in  th e  boundaries of a single 
action. If  a t  any  tim e the tria l court finds th a t  the  issues m ay m ore conveniently  be tried 
separa te ly , i t  has pow er to  order such separa te  tria ls. E ven  th e  m ere reduction  in the 
filing of papers in the  clerk’s office is a boon.”
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acts contribute to the same resulting damage. This was the situa
tion in the case of The Hudson, 15 Fed. 162, where a barge in tow 
of a tug was injured in a collision with another tug. The barge 
owner sued the colliding tug, and Judge Addison Brown allowed 
the petition of the owner of the tug to bring in the towing tug, and 
initiated the procedure in the admiralty. Similar situations are 
likely to arise at law, where through the actions of two motor cars 
a pedestrian or third car is injured and only one of the tort feasors 
is sued.

The provision in the proposed bill (S. 297) relatingto the entry of 
a judgment against one defendant “primarily” and another “sec
ondarily” is taken from the practice in the admiralty in cases of 
which the following is a type.

An owner charters his vessel for a voyage on which the charterer 
is to load and discharge the vessel, and the vessel to go where she 
can “always safely lie afloat”. The charterer sends the vessel to a 
berth where she grounds and is injured by some obstruction in 
the berth. The owner has a claim against the charterer in contract 
and against the wharf owner in tort, and in the admiralty he can 
join both in one suit, but he sues the charterer alone. The charterer 
summons in the wharf owner, and if the court finds the wharf 
owner negligent as to the berth he enters the decree for the damages 
against him primarily, and against the charterer secondarily, thus 
holding the real offender liable but preserving to the owner of the 
vessel his rights under his contract with the charterer.

A similar situation can arise at law. A man buys from a retailer 
a can of food put up by a canner or manufacturer of such products. 
The buyer is injured by some foreign substance in the food, and 
under the law of this Commonwealth has a right of action against 
the retailer in contract on an implied warranty, and against the 
canner or manufacturer in tort.

Ward v. Gt. Atlantic & Pacific Tea Co., 231 Mass. 90
Tonsman v. Greenglass, 248 Mass. 275
Richenbacher v. Cal. Packing Corp., 250 Mass. 198
The buyer sues the retailer. Why should not the retailer be en

titled to summon in the canner or manufacturer, and the court be 
authorized to hold him as the party primarily liable?

Of course, if the third party is not within the jurisdiction he 
cannot be made a party to the action, but that is a situation which 
can happen in other causes and is not an argument against the 
adoption of the procedure.

As the third-party procedure is subject to the discretion of the 
court, its application is subject to various considerations, — for 
instance, it appears in the note to the English Order 16 (a) Rule 1 
that “in practice insurers are not allowed to be brought in where
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trial is with the jury”. The reason for this seems obvious and this 
practice presumably would be followed in the interest of justice if 
the third-party procedure were adopted in Massachusetts, as it 
would not seem to be in the interest of justice to provide that every 
defendant in an automobile injury case under the compulsory 
insurance act should summon in by third-party procedure the 
insurance company which covered him. It is true that under our 
statutes the insurer is substantially a party and undertakes the 
defense of the case, but it would be a mistake to have the insurance 
company appear of record as a party in all these accident cases 
besides filling up the clerk’s office with papers. Such cases could 
be excluded by rule from the operation of the procedure under the 
act which we submit. The bill proposes an extension of the idea 
of joinder of parties provided in G. L., C. 231, Sec. 4. If judges in 
other jurisdictions can administer such procedure and avoid unnec
essary waste of time and expense of multiplicity of suits, etc., 
presumably, Massachusetts judges can do the same. The situation 
is somewhat similar to the consolidation of actions for trial growing 
out of the same facts.

Rule 19 in the pamphlet, distributed to members of the American 
Bar Association last August, containing the preliminary drafts of 
the proposed new rules for civil procedure in the Federal Courts, 
seems to us too complex in its suggestions as to third-party pro
cedure. We think the admiralty practice, which was developed by 
rule and not by statute, is capable of useful adaptation, at least, to 
some classes of cases on the law side of the court, by gradual ex
periment. The preliminary draft of Federal Rule 19, referred to, 
is still under consideration by the Advisory Committee of the 
Supreme Court of the United States, and a number of suggestions 
have been made in regard to it. We have kept in touch with the 
correspondence relating to these suggestions.

We believe that the best method of securing the advantages of 
the admiralty practice in such classes of litigation at law in which 
it would be desirable is to authorize the court to proceed gradually 
by rule, instead of attempting to draft a statute governing details. 
We believe that if this method is adopted the courts will be able, in 
the light of such information as we have gathered in regard to the 
subject, to work out a simple and self-explanatory procedure to 
be tried out, as the pre-trial procedure has been tried out.

Accordingly, we think the bill (S. 297) should be revised and 
recommend the following:

DRAFT ACT
Section 1. Section three of chapter two hundred thirteen of the General Laws 

is hereby amended by adding at the end thereof the following new paragraph:
The Supreme Judicial Court and the Superior Court may also provide

rule for procedure in such classes of actions at law as they may deem advisable
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in the interest of justice by which a defendant may petition with, or without, 
notice to other parties as the court may determine for leave of court to bring in 
any other person who may be partly or wholly liable either to the plaintiff or 
to the petitioning defendant by way of remedy over, contribution or otherwise, 
or whether in contract or tort, growing out of the same matter. Such rule may 
provide for the time within which such a petition may be filed, the nature of 
the allegations and of the evidence by affidavit or otherwise to be presented in 
support of such allegations, and the process to issue, directions as to service, 
the trial of issues together or separately and the entry of appropriate judgments 
and executions including judgment and execution against one or more defendants 
primarily and one or more secondarily or between defendants and for any other 
details of practice in connection with such procedure as justice may require for 
the purpose of adapting the third party procedure under the admiralty rules of 
the United States Courts to cases at law so far as applicable.

Section 2. The Municipal Court of the City of Boston and a majority of justices 
of other district courts also may make rules for such procedure in like manner as 
other rules for civil actions in said court are made.

NOTE
For the convenience of the courts in framing rules in case this proposed act 

should be adopted, we print the following references: Note to preliminary draft 
Federal Rule 19: Isadore H. Cohen’s article on “Impleader: Enforcement of 
Defendants’ Rights Against Third Parties,” 33 Columbia Law Rev. (for Nov., 
1933) 1147.

Odgers on P leading  and  Practice, 11th Ed. (1934), pp. 232-233 and 243-244 
with a form of petition under English Order 16A on pages 481-482. Another 
account appears in In d erm a u r’s Practice, 10th Ed. (1919) pp. 42-45, and the an
notated rule under order 16A with the English authorities in the English W hite  
Book or Annual Practice for 1936 or any previous year.

Admiralty Rule 56 of the Supreme Court of the United States was adopted 
about 1883 as a result of the leading opinion of Judge Addison Brown in the case 
of The H u dson  (15 Fed. 162). In that opinion, he referred to the practice under 
the English Judicature Acts as follows:

“Under this act orders and rules have been framed under which, though they 
are not as broad as the act authorizes, it is the constant practice to introduce 
third persons into a cause by notice and order, at the instance of the defendant 
sued; so that all persons liable for the same matter, in whole or in part, may be 
bound by the judgment in a single action, and that there may not be independent 
trials of the same matter and possibly conflicting judgments. ‘The intention’, 
says Brett, L.J., in T u rn er  v. H edensford Gas Co. L. R. 3 Exch. Div. 145, 151, 
is ‘to settle in one litigation all questions arising out of the subject-matter of 
the dispute.’ In Benecke v. Frost, L. R. 1 Q. B. Div. 419, 421, Lush, J., says: 
‘Undoubtedly one of the questions is identical as between the plaintiff and 
defendants, and as between the defendants and Messrs. Thew; that is precisely 
the case in which third parties are to be cited so that they may be bound by 
the decision in the action;’ and Blackburn, J., adds: ‘The object of the act was 
not only to prevent the same question being litigated twice, but to obviate 
the scandal which sometimes arose by the same question being differently 
decided by different juries.’ In E x  parte S m ith , L. R. 2 Ch. Div. 51, 54, Mellish,
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L.L., says: ‘there would be risk of the question being decided in different ways 
in the two proceedings (if the other party were not brought in which would 
produce great injustice.’ ”
The English Order 16A, Rule 1, was a broadening of the earlier rule which had 

been in force since about 1873. The present rule went into effect on May 28th, 
1929. As to its history, Lord Hanworth, M.R., said In  re Burford, L. R., 1932, 
2 Chancery 122 at p. 137:

“At an early period the rule as to third party proceedings was wider, but it 
was cut down in consequence of difficulties which arose, and for a long time, 
certainly more than thirty years, the third party procedure applied only to 
cases of contribution and indemnity. But recent cases have once more shown 
that it might be wise to allow third party proceedings in cases which -were not 
merely claims for contribution or indemnity, but also where there was a claim 
which arose out of the same subject-matter and where to deny that right would 
be to put the party to the inconvenience of proving over again the same facts 
for the purpose of getting the remedy to which he was entitled.”

REPORT REQUESTED BY THE LEGISLATURE ON 
HOUSE 65 “ UNIFORM EXTRADITION ACT”

(See Resolves Chap. )*
The Judicial Council, in its sixth report in November, 1930 

(pp. 43-45), at the request of the legislature by Resolves Chapter 6 
of that year, submitted a detailed study of the earlier draft of this 
proposed law, as then recommended by the National Conference 
of Commissioners on Uniform State Laws (House No. 68 of 1930). 
In that report, the proposed draft was analyzed and compared with 
the existing Massachusetts statutes; certain provisions of that pro
posed act were objected to for reasons stated, other provisions 
already covered by Massachusetts law were pointed out and a 
draft act was submitted embodying such parts of the proposed 
draft as seemed advisable. None of the proposals were adopted by 
the legislature.

Since 1930, the problems of the administration of the criminal 
law for the protection of society as affected by the modern oppor
tunities for escape across state lines have been further studied, not 
only by the National Conference on Uniform State Laws, but by 
the Interstate Commission on Crime and other bodies. This study 
has resulted in the revision of the earlier draft which appears as 
House No. 65 of 1936 (referred to the Council for consideration). 
This draft has also been still further revised by the National Con
ference at its recent meeting in Boston in August, 1936, in the light 
of suggestions made by the Interstate Commission on Crime which 
was organized in December, 1935, and the revised draft was approved 
by the Interstate Commission, which also met in Boston in August.

Accordingly, these two bodies which have carefully studied the 
subject are now united in the support of the latest draft which is
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to be introduced for consideration of the coming session of the legis
lature as of 1937 accompanied by the report of the
Massachusetts Commissioners numbered House . This latest 
draft has removed practically all of the objections submitted by the 
Judicial Council to the earlier draft as hereinafter explained.

As stated in our sixth report (page 46), the proposed uniform act 
is a codification of the machinery for the rendition of fugitives, 
consisting partly of revised statutory provisions and partly of 
statutory provisions which are declaratory of the law, stated in 
various judicial decisions. It is offered as a uniform code on the 
ground that uniform statutory provisions as to details of machinery 
are advisable in the interest of justice in all the states.

In discussing the» bill, we shall refer for convenience to the sections 
of the new draft of a uniform act ( of 1937) which has
succeeded House 65 of 1936.

We understand that there was some question in the legislature 
at the last session as to the provision in Section 2 referring to the 
duty of the Governor. We see no objection to the language of Sec
tion 2 in this respect. One of the purposes of the uniform law is 
substantial uniformity of an interstate codification. Section 2 
merely states the existing law which now appears in section 16 of 
Chapter 276 by the word “shall.” Section 4 of the revised act 
recognizes the governor’s authority to investigate the case and 
section 7 of the revised act contains the substance of section 13 of 
Chapter 276 of the General Laws by providing that “if the governor 
decides that the demand should be complied with, he shall sign a 
warrant,” etc.

Accordingly, as the proposed uniform law simply recites the 
existing duties of the governor of every state and regulates certain 
details in a co-operative effort among the states, we see no objection 
to the form of the proposed act on this point.

The principal changes in the present law which will result from 
the proposed act are as follows—

Proposed Section 3 relating to the “Form of Demand” provides 
that no demand shall be recognized unless in writing “and accom
panied by a copy of an indictment or by information supported by 
affidavit in the state having jurisdiction of the crime, or by a copy 
of an affidavit made before a magistrate there, together with a copy 
or any warrant which is issued thereon.”

As pointed out in the sixth report (page 49), our present Massa
chusetts statute, G. L. (Ter. Ed.) Chap. 276, Sec. 11, provides that 
where the charge is by complaint, rather than indictment, “such 
complaint shall be accompanied by affidavits to the facts constitut
ing the crime charged by persons who have actual knowledge 
thereof.” This language is more definite as to the nature of the affi-
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davit supporting the complaint and declares the law as stated by 
the Circuit Court of Appeals in Ex parte Hart, 63 Fed. 249. While 
the language of the proposed sections is more abbreviated than our 
present statute as to the nature of the affidavit, we assume that the 
proposed section will be interpreted in accordance with the opinion 
in Ex parte Hart, if, and, as long as, that case states the law, and as 
the desirable object of a uniform code on rendition procedure should 
not be blocked by premature apprehensions about words, we see no 
objection to the adoption of the proposed sections.

Proposed Section 6 authorizes the rendition of a person charged 
with committing an act in this state or in a third state, intention
ally resulting in a crime in the demanding state even though the 
accused was not in that state at the time of the commission of the 
crime and has not fled therefrom.

We again approve of this provision for the reasons stated in our 
sixth report (pages 47-48). No person should be immune from 
prosecution simply because he commits his crime across the state 
line.

Proposed Section 10, the earlier draft of which was objected to 
as to some of its details in our sixth report (page 51), does not in 
its present revised form seem to us objectionable. It states sub
stantially what we understand to be the present practice in Massa
chusetts.

In proposed Section IS relating to “arrest prior to requisition” 
we recommend that the word “shall” be changed to “may” so that 
the clause will read — “the judge or magistrate may issue a 
warrant.”

Proposed Section 15 omits the words of Section 20 E of the earlier 
draft of 1930 which were objected to in our sixth report (page 52), 
and now seems unobjectionable.

Proposed Section 14 provides that “the arrest of a person may be 
lawfully made also by any peace officer or a private person without 
a warrant upon reasonable information that the accused stands 
charged in the courts of a state with a crime punishable by death 
or imprisonment for a term exceeding one year. . . .” The ear
lier draft of this section which appeared as Section 20 D of the draft 
of 1930 was limited to crimes punishable by death or life imprison
ment. The present proposed draft broadens the scope of the 
statutory right to arrest without warrant to include crimes in an
other state punishable by “imprisonment for a term exceeding one 
year.”

In the sixth report, the Judicial Council commented on the 
section as it then stood as follows (page 48):

“At present an arrest by an officer without a fugitive warrant is made at his
own risk, and if he is shot or otherwise injured or killed by the fugitive in the
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process there may be no penalty, and the lack of penalty in such cases reduces 
the protection to the officer and may incite violence by a fugitive. In these 
days of rapid motion it seems to us reasonable that a qualified officer should be 
authorized to arrest a fugitive from another state ‘upon reasonable information 
that the accused stands charged in a court of another state with a crime punish
able by death or life imprisonment,’ provided, as section D does provide, that 
he must then take him before a judge promptly and secure a fugitive wrarrant 
to hold him. We think an officer should be protected in such a proceeding, but 
wre are not prepared to recommend that the same authority should be extended 
to private citizens not having the official responsibility of qualified officers.”

With the extension of the proposed section to cover a much 
broader field of lesser crimes, we still see no objection to extending 
the statutory authority and protection to officers authorized to 
serve process in criminal cases, but we are still opposed to extend
ing the authority to private persons not having the official respon
sibility of qualified officers because we think it unwise.

This seems to us perhaps the most serious question of detail 
which arises in connection with the proposed bill. While we favor 
the bill in general, we think the legislature should consider whether 
the advantages of uniformity on this subject would be affected 
by the limitation of this section in Massachusetts to “peace officers,” 
or, better, to officers “authorized to serve warrants in criminal cases” 
(which are the words used in G. L. Chap. 276, Sec. 13). We advise 
that the act be so limited.

In some less thickly populated states, there may be more reason 
for extending this authority to “peace officers and private persons” 
than in states like Massachusetts where there is a considerable 
supply of responsible police officers. This particular detail seems 
rather one of local organization than of uniformity.

Proposed Sections 16 and 17 provide for the bailing of a person 
arrested and committed to await requisition by “a judge or magis
trate.” We think these words should be changed to fit our Massa
chusetts judicial system by substituting the words now used in 
G. L. (Ter. Ed.) Chap. 276, Section 16—“a court or justice author
ized to issue warrants in criminal cases.”

Section 17 also provides for second bailing for a limited period 
“by a supreme court justice or a county judge.” These words were 
taken from the New York act of 1936 and do not fit our judicial sys
tem. They should be changed to “a court or justice authorized to 
issue warrants in criminal cases.”

Sections 16 and 17 also contain the words “bond or undertaking” 
while Section 18 refers only to “bond” in two places. As criminal 
“undertakings” in Massachusetts practice are by recognizance, the 
words “or undertaking” should be added to the word “bond” in 
this section.
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Proposed Section  25  provides Im m u n ity  From  Service o f Process in  C ertain Civil 
A ctions.

A person brought into this state on, or after waiver of, extradition based on a 
criminal charge shall not be subject to service of personal process in civil actions 
arising out of the same facts as the criminal proceeding to answer which he is 
being or has been returned, until he has been convicted in the criminal proceed
ing, or, if acquitted, until he has had reasonable opportunity to return to the 
state from which he was extradited.

As to this, we repeat what was said in our sixth report—“We 
believe this would be a sound provision to avoid the possible abuse 
of rendition proceedings for the purpose of securing service of civil 
process. For the present conflict of authority, see 14 A. L. R. 77 
note.”

The new Sections 25 A and 25 B relative to waiver of rendition 
proceedings substantially reflect the Massachusetts practice as 
described in our sixth report (page 48) and seem unobjectionable.

Proposed Section 26 provides that “after a person has been brought 
back to this state by, or after waiver of, extradition proceedings 
he may be tried in this state for other crimes which he may be 
charged with having committed here as well as that specified in the 
requisition for his extradition.”

As to this section (which appeared in the 1930 draft as Section 
20 P), the Judicial Council, in its sixth report (page 53) said that 
it merely codifies the present law 

“as to interstate rendition (See Com. v. W right, 158 Mass. 149); but, as it uses 
the term ‘extradition,’ which relates wholly to fugitives sent back from foreign 
countries and is governed by treaties and international law, this section would 
be positively misleading, because an extradited person brought back from a 
foreign country could not be tried in Massachusetts for any crime other than 
that for which he was extradited unless the treaty with that country so pro
vided. This section seems a good example of the confusion likely to follow from 
applying the word ‘extradition’ to interstate rendition.”

As the title of the proposed act has been changed to the more 
accurate title “ A n  A ct to M ake U niform  the  P rocedure on 
I n tersta te  R e n d it io n ,” the appearance of the word “extradi
tion” twice in this section seems an obvious oversight. To avoid 
confusion in the minds of our own officials, for whose guidance 
this section is primarily drawn, the words “interstate rendition” 
should be substituted in each case.

The history of the proposed uniform act and of the Acts of Con
gress relating to the subject, originally passed in 1793 on recommen
dation of President Washington, will be found briefly stated in our 
sixth report (pages 45-46 and footnote). See also James A. Scott, 
“The Law of Interstate Rendition” ; John Bassett Moore “Inter
national Extradition and Interstate Rendition” ; cf. Germain, 
Petitioner, 25 Mass, at p. 299.
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We believe it to be in the public interest that Massachusetts 
should co-operate with other states in this branch of criminal 
procedure, and, with the slight changes of phraseology above sug
gested to fit the act to Massachusetts, we recommend the passage 
of the latest draft of 1937 submitted by the Commissioners on 
Uniform State Laws and the Interstate Crime Commission.

REPORT, REQUESTED BY THE LEGISLATURE, ON 
APPORTIONMENT OF COURT EXPENSES

By Resolves of 1936, Chap. 00, the Judicial Council was requested 
by the legislature “to investigate the subject matter of current 
House Document numbered 1579, relative to certain expenses of the 
Land Court, and also to investigate the question of a more equitable 
apportionment of the expenses of the courts of the Commonwealth, 
and to include its conclusions and recommendations in relation 
thereto” in its annual report. As far as practicable, we report as 
follows:

House bill 1579, referred to in the resolve, was introduced by the 
Mayor of the City of Boston for the purpose of changing the practice, 
in force since the creation of the Land Court in 1898, in regard to 
certain expenses which have been paid by the City of Boston as 
representing the County of Suffolk. The story is as follows: 

Chapter 185 of the General Laws, amended by Chapter 318 of 
the Acts of 1935, contains in Section 1, lines 44 to 50 the following:

“The court shall hold its sittings in Boston, but may adjourn from time to 
time to such other places as public convenience may require. In Suffolk County, 
the City Council of Boston, and in other counties, the county commissioners, 
shall provide suitable rooms for the sittings of said court in the same building, 
with, or convenient to, the Probate Court or the Registry of Deeds and shall 
provide necessary books and  such prin ted  blanks, fo rm s and stationery as the court 
m ay order.”

Section 14 of the same chapter 185 contains, beginning line 13, 
the following:

“All salaries and expenses of the court shall be paid by the Commonwealth, 
except that salaries of the assistant recorders and the expenses incurred by them 
under this chapter and the compensation and the expenses of their technical 
assistants appointed under Section 10A which shall be paid by their respective 
counties.”

The Land Court was established in 1898. We are informed that, 
ever since then, all of the following expenses have been borne by the 
City of Boston: binding, telephone, stenographers, masters’ bills, 
machine repairs, chair-pads, typewriters, books, engineering in
struments, postage, and other incidental expenses. The total 
amount expended in the year 1935 under the above headings was
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$5,758.47. The estimate for 1936 was $7,050.* The expenses of 
the Land Court are increasing owing to the increased volume of 
business due to the foreclosure by cities and towns of tax titles held 
by them. Under the law, all fees collected by the Land Court are 
paid over to the Commonwealth. (See Section 11 of Chapter 185.)

In other words, if the City of Springfield or Worcester or any 
other city in the Commonwealth files petitions to foreclose tax titles, 
they are filed in Boston. The City of Boston pays for the expense 
of sending out notices, but the fees obtained by the court are paid 
over to the Commonwealth. In the last year the item of postage 
alone was $4,923.14. No other city or town has contributed to 
these expenses.

When the language above quoted from section 14 that “all 
salaries and expenses of the court shall be paid by the Common
wealth, except the salaries of the assistant recorder,” etc., is con
sidered, we find it difficult to understand how the language of 
section 1 above quoted, that the city “shall provide suitable rooms 
for the sittings . . . and shall provide necessary books and such 
printed blanks, forms and stationery as the court may order,” ever 
came to be regarded as covering “expenses” of binding, telephone, 
stenographers, machine repairs, chair-pads, typewriters, engineer
ing instruments, postage, and other incidental expenses, with the 
exception of books which is a minor item of only about $75 a year. 
It seems to us that on the mere wording of the statute, all the items 
mentioned, except the books, should, today, be paid — and should 
have been paid ever since 1898 — by the Commonwealth as “ex
penses of the court” under section 14. In view of the long practice

* City of Boston — Budget Estimates — 1935-1936
E s t i m a t e d A p p r o p r i a t e d E x p e n d e d

1935 1936 1935 1936 1935
B. 1 B inding . 25 .00 25.00 25.00 25.00 24.18
B. 13 Telephone 600.00 600.00 475.00 600.00 475.00
B. 29 S tenographers . 60 .00 60.00 30 .00 60.00 15.00
B. 35 M asters’ bills . 100.00 150.00 150.00 100.00 150.00
B. 39 M achine repair 25 .00 25.00 25.00 25 .00 15.45

C. 7 C hair pads, etc. 15.00 15.00 15.00 15.00 8.50
C. 9 T ypew riters 50.00 425.00 50.00 50.00* 50.00
C. 10 L ibrary  . 75 .00 75.00 75.00 75.00 75.00
C. 13 Engineering in stru -

m ents 75.00 50 .0 0

D. 1 Postage, etc. 4000.00 7000.00 4960.00 6000.00 4923.14
D . 8 Energine 5 .00 5 .00
D. 13 G erm icide 15.00 15.00
D. 16 Cheesecloth, Tw ine . 10.00 30.00 25.00 30.00 22.20

4935.00 8500.00 5830.00 7050.00 5758.47

P erm an en t m achines, etc.
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to the contrary, however, legislation seems advisable to make this 
clearer and we recommend it.

House 1579 would amend section 1 of Chapter 185, above quoted, 
by striking out the words “and shall provide necessary books and 
such printed blanks, forms and stationery as the court may order.”

This proposal seems to us reasonable. The Land Court is a 
court of state-wide jurisdiction, but, for the convenience of every
body and the more effective functioning of the court, most of its 
work is done in Boston whether the land involved is in Berkshire, 
Barnstable or any other county outside of Suffolk, unless, for special 
reasons, the court goes to the other counties to hear a case in the 
immediate vicinity of the land. The books, printed blanks, forms 
and stationery are all needed for doing this work throughout the 
Commonwealth. We see no reason why the expense for these 
things should be imposed upon the County of Suffolk, — or, rather, 
upon the City of Boston — which has plenty of local expenses of 
its own. A sufficient burden is imposed upon the City of Boston 
in connection with providing and maintaining quarters.

The broader request of the legislature “to investigate the ques
tion of a more equitable apportionment of the expenses of the courts 
of the Commonwealth” is one which we are not prepared to report 
upon at the present time because it involves beyond mere fiscal 
questions a very serious and far-reaching problem of the indepen
dence of the courts, which are, all of them, under the constitution 
state courts and not county courts. The Judicial Council has 
already discussed this matter to some extent in the Seventh Report 
(pp. 19-23) and again in the Ninth Report (pp. 47-49). A broader 
discussion of it will require more investigation than we have been 
able to give it in the midst of the study of other problems discussed 
in this report. We realize that the apportionment of expense be
tween the Commonwealth and the counties has a close connection 
with the “organization” and functioning of parts of the judicial 
system; which is within the field of study of the Judicial Council, 
but, in order not to submit hasty conclusions as to details, we re
serve this broader subject for consideration in a later report, refer
ring, at present, merely to our previous reports above mentioned.

Report Requested by the Legislature on Short Forms 
of Tax Title Deeds

By Resolves Chapter 3, the Judicial Council was requested to 
investigate “the subject-matter relative to establishing a standard 
short form of tax title deed” and to report its conclusions and recom
mendations with drafts of legislation “including therein a standard 
short form of such a deed.”

While this subject seems beyond the scope of the “continuous
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study of the organization, rules and methods of procedure and 
practice of the judicial system” specified in G. L. (Ter. Ed.) p. 221, 
sec. 34A, for which the Judicial Council was created; yet, as it 
has to do with an administrative problem relating to the public 
records which are constantly before the Land Court, and as we have 
had the assistance of the judges of the Land Court of members of 
the committee which prepared the “short form of deeds” act of 
1912, and others, we report as follows.

General Laws, Chapter 60, section 45 provides:
“Sec. 45. Collector’s Deed, Contents and Effect. — The collector shall exe

cute and deliver to the purchaser a deed of the land, stating the cause of sale, 
the price for which the land was sold, the name of the person on whom the demand 
for the tax was made, the places where the notices were posted, the name of the 
newspaper in which the advertisement of the sale wTas published, and the resi
dence of the grantee, and shall contain a warranty that the sale has in all particu
lars been conducted according to law. The deed shall convey the land to the 
purchaser, subject to the right of redemption. The title thus conveyed shall, 
until redemption or until the right of redemption is foreclosed as hereinafter 
provided, be held as security for the repayment of the purchase price, with all 
intervening costs, terms imposed for redemption and charges, with interest 
thereon, and the premises conveyed shall also be subject to and have the benefit 
of all easements and restrictions lawfully existing in, upon or over said land or 
appurtenant thereto when so taken. Such deed shall not be valid unless re
corded within thirty days after the sale. If so recorded it shall be prima facie 
evidence of all facts essential to the validity of the title thereby conveyed, 
whether the deed was executed on or before as wTell as since July first, nineteen 
hundred and fifteen. No sale hereafter made shall give to the purchaser any 
right to possession of the land until expiration of two years after the date of the 
sale.”

It has been suggested that the requirem ent that the deed shall state the “residence 
of the grantee” should be stricken out. We express no opinion on this suggestion.

Section 105 provided that:
“Sec. 105. Forms. — The following forms may be used in proceedings for 

the collection of taxes under this chapter, and, if substantially followed, they 
shall be deemed sufficient for the proceedings to which they respectively relate; 
but other suitable forms may also be used. These forms may also be used, so 
far as applicable, in the collection of betterments and other assessments of like 
character.”
By St. 1933, Chap. 16, sec. 3, this section was amended by sub

stituting the following:
“Section 105. — Forms to be used in proceedings for the collection of taxes 

under this chapter and of all sessessments which the collector is authorized or 
required by law to collect shall be as prescribed by the commissioner.”

The printed forms of deed still in use under this section, while 
shorter than the permissive forms set out in the original Section 
105, still contain approximately 1,000 or more words, to which 
must be added, when the deed is used, more necessary words stat
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ing the name and place of the collector and the purchaser, the 
description of the land sold, etc., and the whole deed is then re
corded in full in the books in the registry of deeds and stored at 
the expense of the county.

About 90% of the words in each of these deeds are the same as 
those in all the rest, so that the same words are recorded and stored 
at public expense over and over again. For about 275 years this 
copying over in the records of the same words took place as to all 
deeds, but in 1912, after about 40 years of discussion at the bar, 
the legislature shortened the forms of most deeds by an act drawn 
by a committee of the Massachusetts Conveyancers Association. 
A few years later, the form of co-operative bank mortgage deed 
was shortened also. An enormous saving of public expense and 
time in recording, storage and in the convenient use of the registries 
by title examiners and others has resulted. The time has come to 
apply the same shortening process to tax deeds for the same reasons.

In most cases, the tax deed runs to the city or town, but is ap
proximately the same length as a tax deed to an individual buyer. 
In many cases, there is an instrument of taking recorded by the 
city or town instead of a deed; that, also, is of considerable length. 
The burden on the public treasury in connection with the recording 
of these papers and the storage of such records bound in volumes 
and kept accessible to title searchers is shown by the following 
figures reported by the Registers of Deeds of the various counties:

T a x  D e e d s  and  T a k in g s  R eco bd ed

C ounties 
Berkshire 
Worcester 
Dukes .
Essex .
Hampden
Bristol (Southern Dist.) 
Suffolk 
Franklin 
Hampshire .
Norfolk
Middlesex

1936
1935 9 Mos.
275 400

1,362 1,056
37 26

2,546 2,094
2,841 1,186
1,500 1,307
6,157 4,540

106 92
219 160

3,555 1,810
4,185 3,432

Totals 22,783 16,103

As a very considerable number of these deeds and takings are 
redeemed before the tax title is foreclosed, most of these extended 
documents and records have no more to do with the permanent 
history of the title than an attachment, which, when made, is filed 
in the registry of deeds and without being recorded is indexed in 
a separate index, with which all conveyancers are familiar. When
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this fact is considered, it is obvious that there is an appalling 
amount of waste record volumes filled with the same words, re
peated and recorded over and over again in each deed or taking, 
and stored and made accessible in the registries at public expense 
of the counties, not only for no useful purpose, but with a positively 
detrimental result of making the examination of title more diffi
cult and expensive for everybody by an accumulation of waste 
paper, for the purchase, use, binding and storage of which the 
public pays.

Legislation does not appear to be necessary for the purpose of 
abbreviating forms in view of the authority conferred upon the 
commissioner to prescribe forms by the statute of 1933, already 
quoted. As the preparation of forms relating to the technical 
subject of land titles requires careful study, it is not surprising that, 
with all the other duties of the commissioner’s office, these forms 
have not yet been abbreviated as much as we believe they should 
be.

Accordingly, we are submitting draft forms to the Tax Com
missioner for his consideration, instead of embodying such forms 
in a draft of legislation. Some of these forms will reduce the num
ber of words used from about 1,000 to about 90 (or perhaps less) by 
applying the process of elimination provided in the short form of 
deeds act of 1912 (now included in G. L. c. 183).

In order to assist the commissioner, however, in shortening the 
forms in such a way as to satisfy the conveyancing bar of the legality 
of the forms, we recommend the draft act below.

Under such a statute, the commissioner should, in our opinion, 
be able to “prescribe,” without misgivings, a short standard form 
of tax deed substantially as follows, in place of the interminable 
documents now in use.
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Tentative Short Form of Tax Deed for Consideration 
of Commissioner

(To a Purchaser)
Pursuant to the provisions of General Laws, Chapter 60, Section 45, as

amended, I, ....................................................................................., Collector of
Taxes for the City or Town o f ............................................. , for consideration of
................................................. Dollars paid, grant with tax title covenant and
subject to statutory rights of redemption to .........................................................
.................................  of .............................................................  the following de
scribed premises:

Said premises are sold for non-payment of taxes..........................
.....................................assessed t o .......................................................
(or occupant) for the y e a r ............................. , after demand on. ..
......................................... on.............................................. 1 9 .. . .  and
of notice of sale in th e ...........................................................................

(name of newspaper)
and posting copies of said notice as follows:

owner,

publication

Executed as a sealed instrument this ......................................................... day of
................................................................. , 19........

Collector

The foregoing form approved by me pursuant to the provisions of G. L. 
Chap. 60, Sec. 105, as amended.

Tax Commissioner.
In the form of a deed to a city or town a sentence should be inserted in the 

alternative either that “no sufficient bid was made at the sale” and that the sale 
was adjourned, or that “the purchaser failed to pay the amount bid.”

We believe that forms of takings, releases and other forms also 
can be abbreviated in a similar way. Accordingly, we recommend 
the following

Draft Act to Permit the Shortening of the Form of 
Tax Deeds

Section 1. Section one hundred five of chapter sixty of the General Laws as 
amended by section three of chapter one hundred sixty-eight of the acts of 1933 
is hereby further amended by adding thereto the following:

Sections eight to fifteen of chapter one hundred eighty-three shall apply to 
forms of deeds prescribed by the commissioner and such forms may be prescribed 
in accordance with those sections. In a tax deed by a collector of taxes the w'ords 
“tax title covenant” shall have the full force, meaning and effect of the following
words: “I, the said collector, do covenant wifh the sa id ........................................
his heirs and assigns that the sale resulting in this deed has in all particulars been 
conducted and this deed executed by me according to law.” A tax collector’s
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deed containing the words “with tax title covenant” may be recorded without 
an acknowledgment.

This last sentence might well be broadened to read:
Any instrument entitled to record under the provisions of General Laws, 
Chapter 60, to be executed by a public official, duly authorized need not be 
acknowledged in order to be entitled to record.
We do not believe, however, that the mere shortening of the deed 

for record purposes will solve the problem of public expense and 
inconvenience for the future as well as it should be solved.

G. L. Chap. 60, § 57 provides that:
“The affidavit of the collector, deputy collector or disinterested person reciting 

the proceedings required by law in the sale of land for taxes, with copies of the 
advertisement and notices annexed thereto, recorded within three months after 
such sale in the registry of deeds, shall be competent evidence of demand, notice 
and service.”
It is suggested to us that there is no sufficient reason why such an 

affidavit should be recorded in the registry of deeds where it cum
bers the records of the county; that its value as prima facie evidence 
would be preserved by providing for its filing with the city or 
town clerk where it would be a public record, and thus relieve the 
registry of deeds. Accordingly, it is suggested to us that section 57 
of Chapter 60 be amended by substituting the word “filed” for the 
word “recorded” and substituting the word “office of the city or 
town clerk” for the words “registry of deeds” in the fourth and fifth 
lines. There is some difference of opinion in regard to this suggestion.

It ha s also been suggested to us that if the short forms of deeds and 
takings are prescribed by the commissioner the recording fees for 
these documents, now provided by G. L. Chap. 263, §33, might be 
reduced below the minimum fee of $2 now required for recording a 
deed, so that a tax deed or taking might be brought within the mini
mum fee of $1 under the first sentence of the second paragraph of 
section 38.

Another suggestion submitted to us is that there is no occasion for 
requiring tax deeds, water liens, notices of contract, notices of con
ditional sale and mechanic’s liens, or any other papers pertaining to 
such proceedings, to be indexed in the grantee index, as indexing in 
the grantor index would be sufficient; and that, therefore, G. L. 
Chap. 36, § 26 should be amended by adding at the end the following 
sentence:

“Tax deeds, water liens, notices of conditional sale, notices of contract and 
nechanic’s liens shall be indexed in the grantor index only.”

There is a difference of opinion as to this suggestion.
While the resolve does not call specifically for suggestions in 

regard to these matters, we call attention to them without recom
mendation and without expressing an opinion on their merits,
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because they seem to be reasonable suggestions directly connected 
with the “subject matter” of reducing public expense and excessive 
recording to which the shortening of tax deeds relates, and therefore 
worthy of consideration.

WAIVER OF INDICTMENTS
By St. 1934, Chap. 358, on recommendation of the Judicial 

Council for reasons explained in our ninth report (pp. 38-39), the 
legislature authorized the waiver of an indictment by a defendant 
under the circumstances described in the act, if a defendant pre
ferred to be proceeded against by complaint without waiting in jail 
for the meeting of the next grand jury. The act provides that 
“Every person when so committed or bound over upon such a 
complaint shall be notified by the court of his right to apply for 
waiver of indictment and prompt arraignment as aforesaid”. 
This provision throws the responsibility for notification upon the 
district courts. The Administrative Committee of the district 
courts advised the courts, cautioning them to carry out this instruc
tion and providing the following form:

In accordance with the provisions of Chap. 358, of the Acts of 1934, you have 
the right to apply to the Superior Court for a waiver of indictment and a prompt 
arraignment.

The last paragraph of the act provides “The Superior Court 
shall by rule establish forms for application to waive indictment 
hereunder and may by rule make such other regulation for pro
cedure hereunder as justice may require.” Under this sentence the 
Superior Court, by Rule 100A, adopted October 6, 1934, provided 
a form of application to waive indictment. The use of this statute 
by defendants varies to a surprising degree in different counties. 
Reports from the clerks of courts show that during the year ending 
June 30th, 1936: no indictments were waived in Barnstable County 
or in Berkshire; 25 were waived in Hampshire; 18 in Bristol; 57 
in Norfolk; 78 in Middlesex; 9 in Plymouth; 22 in Hampden; 
2 in Franklin; 3 in Suffolk; 52 in Essex and 131 in Worcester.

This proceeding to avoid expense and delay and unnecessary 
incarceration of defendants appears to be accomplishing its pur
pose effectively in some counties.

SUMMARY OF THE WORK ACCOMPLISHED BY THE 
VARIOUS COURTS

The act creating the Judicial Council (reprinted at the beginning 
of this report) provides that the Council shall study “the work 
accomplished and the results produced by the judicial system and 
its various parts” and “shall report annually upon the work of the 
various branches.”
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The annual periods reported by the different courts are not the 
same, some reporting for the last calendar year while others from 
June 30 to June 30, or from September 1 to September 1, etc. The 
details as to counties appear below and in Appendix A.

SUPREME JUDICIAL COURT
During the year ending August 31, 1936, the Full Bench decided 

409 cases. There were also 5 advisory opinions of the justices 
rendered at the request of the legislature, making a total of 413.

The table of full-bench cases since 1875 appears in Appendix A. 
There is also the usual table of Supreme Court business, other than 
full-bench cases, with more detailed statements from Suffolk 
county.

Supreme Judicial Court Entries for All Counties
F or  t h e  Y e a r  B e g in n in g  Se p t e m b e r  1, 1935, T h r o u g h  A u g u st  31, 1936 

(N o t includ ing  fu l l  bench cases)

C o u n t y E q u i ty
T ra n s fe r r e d  
to  S u p e r io r  

C o u r t

R e fe rre d  to  
M a s te r s  o r 
A u d ito rs

P re ro g 
a t iv e
W r i ts

P e t i t io n s  fo r  
A d m iss io n  

to  B a r

O th e r
P ro ceed in g s

B a r n s ta b le ................................................ _ _ _ 1 _ _
B e rk s h ir e ................................................... 2 — — 2 1 _

B r is to l ......................................................... — — — 5 — —
D u k e s .......................................................... — — — _ —

E s s e x ........................................................... 4 — 2 5 _ _

F r a n k l i n ..................................................... — — — — _ 1
H a m p d e n .................................................. 3 1 - 13 1 —
H a m p s h ir e ................................................ — — — — — 5
M id d le s e x ................................................. 4 — — 13 — 2
N a n tu c k e t ................................................ — — — — — _

N o r fo lk ....................................................... — — — 8 — 1
P ly m o u th .................................................. 3 - - 3 - -

S u ffo lk ........................................................ 45 5 32 77 977 —

W o rc e s te r .................................................. - - - 3 - -

T o t a l s ................................................ 61 6 34 130 979 9

Details for Suffolk County
Se p t e m b e r  1, 1935, to  Se p t e m b e r  1, 1936

Transferred to Referred to Prerogative Petitions for
Superior Court Masters or Auditors Writs Admission to Bar

5 32 77 977
L o w  D o c k e t

Petitions for admission to the Bar......................................................................................  977
Petitions for writs of Mandamus.......................................................................................  42
Petitions for writs of Habeas Corpus.................................................................................  11
Petitions for writs of Certiorari.........................................................................................  15
Petitions for writs of Error.. . ...........................................................................................  7
Petitions for writs of Prohibition....................................................................................... 2
Applications for stay of sentence under G. L. (Ter. Ed.) C. 279, S. 4 ..................................  2
Application for discharge under G. L. Chap. 123, Sec. 91.................................................... 1
Information in the nature of Quo Warranto.......................................................................  1
In re "Fraudulent Practices” (Reports of Commissioners filed)........................................... 3
Appeals from Board of Tax Appeals under G. L. Chap. 58a, Sec. 13...................................  7

Total Entries on Law Docket......................................................................................  1,068
E q u i t y  D o c k e t

Suits in Equity..................................................................................................................  45
Informations by the Attorney General (for failure to file corporation returns, etc.)............  1,438
Informations invoking a remedy to protect the Courts and the public; (Alleged illegal 

practise of law, including actions against collection agencies and so-called Automobile
Clubs furnishing legal assistance to its members)......................................................... 185

Reports to the Supreme Judicial Court under Chap. 407 of the Acts of 1935......................  2
Total Entries on Equity Docket..................................................................................  1,670
Total Entries on both Dockets....................................................................................  2,738



Superior Court Civil Cases, 1924-1936

Y e a r  E n d in g

C a s e s  E n t e r e d T o t a l  E n t e r e d N u m b e r  T r i e d  D u r i n g  t h e  Y e a r

S u f f o l k  C o u n t y I n  S t a t e I n  S u f f o l k  C o u n t y I n  S t a t e

Law Equity Divorce Law Equity Divorce Jury
Jury

Waived Equity Divorce Jury
Jury

Waived Equity Divorce
June 30, 1924............. 9,923 1,809 565 21,964 3,230 1,412 1,569 274 292 589 2,594 563 475 1,571
June 30, 1925............. 10,034 1,615 306 23,900 3,090 906 1,695 209 391 274 3,022 514 562 707
June 30, 1926............. — — — 23,223 3,316 — 1,074 337 445 — 2,735 668 683 —
June 30, 1927............. 11,863 2,135 104 24,516 3,655 554 1,149 380 342 89 2,857 696 601 452
June 30, 1928............. 16,270 1,920 40 32,551 3,392 469 1,053 350 404 43 2,672 669 679 402
June 30, 1929............. 16,562 2,011 27 33,165 3,502 365 1,089 243 378 26 2,517 490 536 285
June 30, 1930............. 17,584 2,133 11 35,190 3,642 196 1,069 325 441 16 2,684 617 632 271
June 30, 1931............. 18,370 2,120 17 36,190 3,604 111 1,063 362 312 7 2,533 808 510 122
June 30, 1932............. 16,209 1,846 6 34,464 3,411 81 966 335 398 10 2,505 725 605 92
June 30, 1933............. 12,210 1,883 2 28,587 3,536 67 787 695 400 2 2,080 1,319 606 63
June 30, 1934............. 10,412 1,630 1 25,446 3,251 90 849 469 415 2 2,131 1,022 586 65
June 30, 1935............. 8,991 1,546 — 22,075 2,881 66 741 425 388 — 2,360 817 655 62
June 30, 1936............. 8,127 1,398 1 21,072 2,685 24 868 542 284 2,595 1,110 554 32

Superior Court Criminal Cases, 1928-1936

F o r  Y e a r  E n d in g
Number of 
Indictments 
Returned

Number of 
Appealed 

Cases 
Entered

Number of 
Cases Tried

Number of 
Actions on 

Bail Bonds or 
Recognizances 

Entered
June 30, 1928..................... 4,005 10,455 2,192 287
June 30, 1929..................... 4,054 11,926 2,553 218
June 30, 1930..................... 4,532 9,559 2,521 191
June 30, 1931..................... 5,525 9,901 3,308 121
June 30, 1932..................... 6,519 10,421 3,371 206
June 30, 1933..................... 6,090 9,324 3,427 77
June 30, 1934..................... 5,203 10,742 3,537 128
June 30, 1935..................... 5,217 9,924 3,279 205
June 30, 1936..................... 4,420 7,846 2,777 72
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Registration Cases..................................................................................................... 260
Confirmation Cases....................................................................    4
Post Registration Cases.............................................................................................  498
Tax Lien Cases.......................................................................................................... 2,067
Miscellaneous Cases...................................................................................................  75
Equity Cases.............................................................................................................  39

Total Cases Entered...........................................................................................  2,943
Decree Plans Made....................................................................................................  237
Subdivision Plans Made.............................................................................................  280
Total Plans Made......................................................................................................  517
Total Appropriation...................................................................................................  $91,818.18
Fees Sent State Treasurer..........................................................................................  31,202.57
Income from Assurance Fund Applicable to Expenses.................................................  11,077.84
Unexpended Balance.................................................................................................. 2,577.08
Net Cost to Commonwealth.......................................................................................  46,960.69
Assurance Fund, November 30, 1935..............................................    244,513.08
Assessed Value of Land on Petitions for Registration and Confirmation (1935)............ 2,335,134.00

CASES DISPOSED OF BY FINAL ORDER, DECREE OR JUDGMENT AFTER HEARING:
L and R eg ist r a t io n ............................................................................................................................................. 227
L and R egistration  (Supplementary)...............................................................................  411
T ax  T it l e ................................................................................................................................................................ 1,626
E q u ity , R eal  A ctions and M isc e l la n e o u s ...........................................................................................  120

2,384

PROBATE COURTS
St. 1934, chap. 330 provided that the Administrative Committee 

of the Probate Courts “shall from time to time establish forms for 
annual reports of the work of the several probate courts and regis
tries of probate; and the several registries of probate shall annually, 
on or before March first, prepare and file with the committee uni
form reports of the work of said courts and registries during the 
preceding fiscal year.”

The first reports under this statute were received this year show
ing the work of 1935. These reports have been tabulated by the 
Administrative Committee and sent to the Judicial Council for 
publication.

The following report differs from the form of report hitherto 
published by the Council and the Administrative Committee has 
planned and secured a better picture of the work of these courts.
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Tabulated Reports to the Administratve Committee of the 
Probate Courts under St. 1934, c. 330 of the work of the Probate 
Courts and the Registries of Probate for the year 1935.

Original 
Entries 

(new cases)
Administrations

D e c r e e s

Guardians
AppointedWills

Allowed

Barnstable 347 121 137 21
Berkshire . . . . 784 317 260 109
Bristol . . . . 1,608 717 539 154
Dukes . . . . 72 25 31 3
Essex . . . . 2,764 1,272 836 317
Franklin . . . . 332 145 129 33
Hampden . . . . 1,347 559 409 154
Hampshire 1,679 184 146 48
Middlesex 5,284 2,221 1,660 589
Nantucket 55 17 22 5
Norfolk . . . . 2,012 794 810 246
Plymouth . . . . 1,121 466 425 105
Suffolk . . . . 5,088 2,214 1,148 521
Worcester . . . . 1,156 867 276

D e c r e e s

Conservators
Appointed

Trustees
Appointed

Accounts
Allowed

Real Estate 
Sales

Real Estate 
Mortgages

Barnstable 11 25 349 27 5
Berkshire 23 53 630 61 5
Bristol . . . . 33 83 569 120 35
Dukes . . . . 2 3 50 12 3
Essex . . . . 83 184 2,243 290 76
Franklin 8 10 370 26 3
Hampden 47 113 1,310 75 9
Hampshire 17 17 434 6 6 7
Middlesex 124 325 2,856 402 129
Nantucket 2 0 35 4 0
Norfolk . . . . 60 224

Receivers
Appointed

3

1,845 139 63

Plymouth 27 59 490 86 19
Suffolk . . . . 114 310 4,354 247 80
Worcester 89 178 1,279 336 44
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D ecrees

Real Estate 
Partition Equity Separate

Support
Desertion and 
Living Apart

Custody 
of Children

Barnstable 9 22 6 3 0
Berkshire 4 5 3 4 4
Bristol . . . . 4 19 39 7 7
Dukes . . . . 2 1 0 0 0
Essex . . . . 37 64 74 5 15

Franklin 4 2 1 1 1
Hampden 5 81 29 2 4
Hampshire 3 5 1 2 0
Middlesex 19 84 106 11 30
Nantucket 0 1 0 0 0
Norfolk . . . . 23 38 42 7 18
Plymouth 10 23 10 3 6
Suffolk . . . . 5 90 430 6 4
Worcester 13 50 100 10 10

D e c r e e s  a n d  O r d e r s

Other 
Decrees 

and Orders 
Entered

Papers
Recorded

Divorce: 
Original 

New Cases
Nisi

Others
(including

Annulment
and

Dismissal)

Commitment
of

Insane, etc.

Barnstable . 166 1,651 66 60 3 3 (feeble 
minded)

Berkshire . 384 2,622 206 150 180
Bristol 570 5,256 384-1 trans 295 no return
Dukes 24 400 5 7 4
Essex 984 10,435 586 450 417
Franklin 88 398 60 41 10
Hampden . 799 7,897 455 320 146
Hampshire . 115 2,232 54 43 9

Middlesex . 3,642 23,592 1,141 852 824 41 (feeble 
minded)

Nantucket . 2 168 4 3 0
Norfolk 1,308 1,796 358 306 210
Plymouth . 369 4,399 159 136 52
Suffolk 2,168 25,936 1,351 1,022 793 1,294
Worcester . 153 3,915 543 417 176 17
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F e e s  C o l l e c t e d

Probate Divorce
Certificates 
and Copies

Barnstable . . . . $2,470 45 $330 00 $1,202 05
Berkshire . . . . . 4,699 00 1,055 00 2,327 65
Bristol . . . . . 8,470 00 1,915 00 3,999 14
Dukes . . . . . 492 00 25 00 193 55
Essex . . . . . 16,770 00 2,905 00 6,823 00
Franklin . . . . . 2,271 00 300 00 709 85
Hampden . . . . 9,753 00 2,280 00 4,309 85

Middlesex . . . . 31,390 00 5,690 00 15,491 15
Nantucket . . . . 197 00 20 00 26 85
Norfolk . . . . . 23,093 25 1,770 00

(inc. ctfs.
and copies)

Plymouth . . . . 6,546 00 800 00 1,071 00
Suffolk . . . . . 32,451 00 6,760 00 14,062 49
Worcester . . . . 14,506 00 2,715 00 5,472 60
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DISTRICT COURTS
The statistical table, prepared by the Administrative Committee 

of the District Courts, showing the business for the year ending 
October 1, 1936, is inserted opposite this page. This table does not 
include the Boston Municipal Court.

District Court Business, 1930-1936
A S i x - y e a r  C o m p a r i s o n  o f  Y e a r s  f r o m  
O c t o b e r  1 to  S e p t e m b e r  3 0 , I n c l u s i v e  

(This table does not include the business of the Boston Municipal Court)

1930 1931 1932 1933 1934 1935
to to to to to to
1931 1932 1933 1934 1935 1936

Civil writs entered............. 67,846 75,619 75,329 70,797 80,056 74,560
Contract.......................... - - 39,826 34,859 32,036 28,144
T o rt.................................. - - 17,830 21,286 32,403 30,813
Summary Process (Eject-

m ent)........................... - - 16,130 13,514 14,651 14,267
All other cases................ - - 1,543 1,138 965 1,336

Removals to Superior Court 3,168 3,567 3,393 3,626 8,887 10,406
Rep. to Appellate Division. 214 284 330 317 339 337
App. to S. J. Court............ 25 20 50 38 42 59
Supplementary Process. . . . 14,244 14,202 10,547 10,034 9,038 9,701
Small Claims....................... 25,571 23,304 22,835 22,656 22,881 21,453
Criminal Cases begun........ 172,027 163,031 149,146 162,402 159,273 155,560
Criminal Appeals................ 7,736 7,927 7,355 7,615 7,026 5,765
Drunkenness....................... 58,246 52,588 54,361 74,849 71,542 70,223
Operating under influence of

intoxicating liquor.......... 5,079 4,506 3,994 5,446 5,451 5,099
Total automobile cases. . . . 48,000 46,657 42,662 44,160 46,475 50,023
Intoxicating liquor cases.. . 5,690 5,189 3,475 1,832 844 727
Juvenile cases under 17

years............................. 8,816 8,544 7,714 7,281 6,887 5,680

1934-1935 1935-1936
Total motor tort cases........ 27,800 26,568
Total removals by plaintiffs 3,432 4,967
Total removals by defendants........... 4,277 3,850
Total removals by both . . . . 52 10S

7,761 8,925
C o m m e n t: Interesting changes are a drop of 5,500 in civil entries. A drop of 4,000 in 

contract, 1,000 in tort; an increase in total removals to Superior Court of about 1,500; a 
decrease of 4,500 in criminal cases begun and of 1,300 in criminal appeals; a decrease of 350 
in operating under the influence; an increase of 3,500 in automobile cases; a decrease of 1,200 
in juvenile cases and of about 1,300 in total motor tort cases; an increase in removals of such 
of about 1,200 with a sharp reversal of removals by plaintiffs and defendants as compared with 
last year.
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2,457 3,045 1,256 60 1,206 2,560 1,149 24 3 501 1,169 9,408 150
1,899 1,873 754 534 918 1,608 793 10 2 424 949 6,329 47
2,166 2,806 897 40 616 2,416 541 34 7 772 2,024 4,616 179

134 829 1,475 15 1-24 658 117 7 1 519 562 11,083 694
562 578 271 61 136 502 116 17 0 107 480 3,089 136

2,060 2,240 865 40 631 1,908 527 27 3 588 925 7,438 229
223 1,216 845 7 215 995 165 13 0 810 698 4,646 325
844 790 292 15 296 712 257 7 2 155 605 3,455 57
638 710 751 33 325 617 292 5 0 81 410 3,486 110

1,264 1,451 618 59 461 1,205 344 25 8 252 593 3,212 102
727 658 230 7 257 607 225 13 3 116 369 2,981 163

1,296 1,254 406 54 398 1,137 365 15 7 413 1,328 4,338 173
895 787 489 21 245 600 195 9 1 314 415 2,357 149
95 391 445 4 93 337 79 3 1 314 525 3,742 252

1,202 621 212 46 312 498 247 7 0 145 299 3,905 223
624 663 195 55 156 683 136 10 2 131 308 2,828 73
157 470 267 7 94 358 73 1 0 214 375 4,303 139
496 1,351 495 15 299 1,073 212 13 0 371 485 2,909 178
48 213 206 2 73 69 30 1 0 81 112 8,659 182

369 420 171 11 149 370 129 5 0 50 392 1,279 131
186 353 78 0 190 301 143 7 1 32 238 947 15
178 224 60 9 ' 127 214 103 1 0 46 453 1,710 66
816 671 378 19 170 654 158 7 0 256 587 1,669 74
404 227 130 8 122 209 107 4 0 116 219 2,433 24
287 254 92 19 88 154 50 0 0 27 177 1,920 106
588 403 138 9 118 397 118 6 0 202 473 2,720 52
876 573 132 11 145 508 110 6 9 387 510 2,341 83
245 287 92 6 204 273 200 0 0 60 163 1,767 33
554 513 98 6 1S2 478 164 5 2 227 413 1,733 106
115 362 511 2 76 302 57 7 0 330 372 2,530 83
152 138 19 2 82 132 80 1 0 20 280 972 22
150 139 67 0 90 126 87 0 0 30 111 3,788 52
959 625 150 25 151 554 122 3 0 405 412 2,064 SO
158 97 50 1 23 97 20 0 0 36 183 1,174 60
269 230 60 2 85 220 75 2 0 100 223 1,761 47
136 149 72 3 79 123 58 1 0 35 73 892 14
162 162 55 1 75 156 75 .0 0 67 180 1,823 57
20 108 70 4 33 85 29 0 0 49 120 3,828 320

368 372 67 18 198 336 187 8 0 125 585 1,003 13
214 169 52 14 103 137 83 2 0 42 130 950 58
230 202 46 3 83 202 78 8 2 61 127 1,395 36
215 157 38 3 42 132 33 2 0 103 208 1,522 74
76 122 31 2 55 122 51 0 0 11 100 435 8
90 67 31 9 34 62 32 1 0 17 88 1,107 17
66 63 49 5 15 58 14 1 0 14 86 798 3

153 165 21 2 80 158 76 1 0 35 79 396 11
118 105 29 1 58 97 44 1 0 16 53 346 13
178 97 36 6 45 85 25 0 0 39 118 1,401 56
111 55 23 4 22 54 21 3 0 28 116 715 18
208 200 68 5 80 140 45 2 2 37 119 1,076 20
144 99 86 5 43 94 43 1 0 34 50 631 17
57 37 27 1 12 34 11 1 0 14 67 515 31

134 106 25 2 48 101 45 1 0 25 80 327 13
36 36 4 13 28 36 28 0 0 9 47 1,090 16

102 59 21 2 17 56 14 0 0 25 132 1,328 55
141 112 29 1 62 110 53 1 0 40 99 1,028 20
89 47 9 1 26 47 21 2 1 19 59 1,335 47
61 65 12 1 32 65 32 1 1 23 45 856 19
77 62 25 19 24 60 23 1 0 19 72 708 4
76 79 12 0 29 61 19 3 1 15 67 833 41

234 107 39 2 58 97 54 1 0 34 143 1,427 74
156 56 19 0 26 52 14 0 0 41 104 522 23
58 20 12 1 7 18 7 0 0 7 107 444 23

100 142 32 0 67 130 59 0 0 40 78 656 16
21 22 3 1 16 20 16 0 0 2 40 632 5
34 36 6 1 16 36 16 0 0 6 67 707 3
24 16 2 0 14 15 13 0 0 6 18 300 1
41 27 12 1 5 26 5 0 0 15 20 281 7
54 9 1 0 4 9 4 0 0 2 6 191 0
43 9 1 0 8 9 6 0 0 13 68 212 33
12 10 4 0 2 10 2 0 0 0 6 136 3
12 2 3 0 3 3 3 0 0 1 59 122 1

28,144 30,813 14,267 1,336 10,406 26,568 8,925 337 59 9,701 21,453 155,560 5,765

'—Total Motor tort cases removed....................................8,925 Neglected Children Total.
Removed by plaintiff...................................... 4,967 Search warrants Total.
Removed by defendant................................... 3,850 Inquests Total
Removed by both............................................ 108
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M unicipal Court of the City of Boston  
Civil Actions (Other than Sm all Claims Cases)
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1913 14,005 441 3.1 7,067 50 1,735 12 $1,008,147 $115.10 74 4.2 11
1914 15,173 501 3.3 7,681 50 1,676 11 976,320 103.45 88 5.2 18
1915 16,077 401 2.4 7,848 49 1,587 10 — — — — 0
1916 16,095 401 2.4 7,707 47 1,760 11 1,117,059 104.69 93 5.8 19
1917 15,552 424 2.7 7,189 46 1,745 11 1,203,926 126.58 88 5.0 10
1918 12,786 380 2.9 6,381 49 1,290 10 1,043,886 120.32 84 6.5 6
1919 12,204 408 3.3 5,511 45 1,554 12 925,275 157.46 76 4.8 24
1920 13,702 477 3.4 6,078 44 1,745 12 1,065,379 132.97 94 5.4 18
1921 18,640 677 3.6 7,302 39 2,203 11 1,563,293 146.82 93 4.2 15
1922 19,948 476 2.386 10,106 50 2,201 11 1,877,970 154.10 106 4.8 10
1923 21,805 746 3.4 10,589 48 2,397 11 2,019,262 158.49 77 3.2 20
1924 23,820 907 3.8 11,239 47 2,636 11 2,256,391 149.86 79 3.0 14
1925 26,482 1,263 4.8 13,149 49 2,661 10 2,529,877 156.28 103 3.8 18
1926 30,830 1,505 i V e 15,184 49 2,928 9 2,980,009 163.74 92 3.1 22
1927 36,025 1,303 3.6 18,129 50 3,342 9.2 3,579,613.41 152.05 104 3.1 21
1928 37,441 1,039 2.7 19,181 51 3,740 9.9 3,146,170.07 148.13 141 3.7 14
1929 39,676 992 2.5 20,114 50 3,863 9.7 4,154,206.96 154.00 112 2.9 14
1930 39,557 1,251 3.2 17,235 43 4,131 10 5,035,129.23 181.61 118 2 .8 9
1931 39,948 1,235 3.1 12,356 31 4,290 11 5,141,389.85 210.40 107 2 .5 14
1932 38,103 1,199 3.1 12,155 31 4,160 11 4,935,040.65 212.92 143 3.4 16
1933 31,421 1,189 3.7 + 10,463 33 + 3,584 11+ 4,514,361.80 242.56 132 3 + 30
1934 30,825 1,450 4.7 9,626 31 3,475 11 4,132,030.25 233.14 149 4.5 + 13
1935 31,287 3,481 11.12 11,255 35.9 3,401 10.86 3,889,952.30 222.16 159 4.67 25
1936 

9 mos.
1 20,681 2,849 13.77 7,439 35.87 2,183 10.55 2,543,050.18 210.43 111 5 .54 15

The jurisdictional limits in civil cases from 1866 to 1877 were $300; from 1877 to 1894, $1,000; from 
1894 to 1922, $2,000; from 1922 to September 1, 1929, $5,000; since September 1, 1929, the jurisdiction 
has been unlimited in amount.

Subdivision—Contract and Tort 1926-1935

E n te r ed R emoved T r ie d

Y ear

Contract Tort Contract
Per Cent 
of Entries Tort

Per Cent 
of Entries Contract Tort

1926 24,475 5,485 1,256 (5) 249 (4) 1,728 1,007
1927 28,346 6,812 1,099 (3) 203 (3) 1,927 1,255
1928 29,141 7,168 876 (3) 159 (2) 1,895 1,519
1929 31,110 7,130 779 (2) 181 (2) 2,096 1,515
1930 29,607 8,328 815 (3) 410 (5) 2,203 1,654
1931 28,930 9,917 719 (2) 480 (5) 2,030 1,990
1932 28,674 7,693 865 (3) 306 (4) 1,978 1,855
1933 22,875 6,882 699 (3) 462 (7) 1,740 1,544
1934 19,792 9,218 511 (2) 898 (10) 1,451 1,712
1935 17,911 11,643 508 2.83 2,937 25.22 1,269 1,850
1936 1 11,481 8,001 300 2.61 2,528 31.59 763 1,211

9 Mos.

In 1935 there were also 1,640 supplementary process cases and 
881 small claims cases in this court (see Appendix B).

Criminal Statistics, M unicipal Court of the City of Boston, 
for the Year Ending September 30, 1936

Cases Pending (including Defaults before Trial).....................................................................  232
Cases Begun.........................................................................................................................  31,223
Discharged, Noi Prossed and Placed on File..........................................................................  4,728
Pleas of Guilty......................................................................................................................  9,568
Pleas of Not Guilty, including Pleas of Nolo Contendere.......................................................  4,050
Findings of Guilty, on Plea or Trial......................................................................................  3,191
Findings of Not Guilty.......................................................................................................... 528
Bound Over..........................................................................................................................  633
Sentences Appealed to Superior Court...................................................................................  1,877



76 JUDICIAL COUNCIL
MOTOR VEHICLE OFFENCES

P.D. 144

Summons I s s u e d :
Violation Automobile Law..............
Violation Automobile Law, Appealed
Violation Traffic Rules....................
Violation Traffic Rules, Appealed. . . 
Number of Inquests........................

1,875
160

4,603
62

168
PARKING LAW (ST. 1934 C. 368) EFFECTIVE OCTOBER 1, 1934 

Penalties: First Offence, $3.00; Second Offence, $5.00; Third Offence $10 00.
February 5, 1935, Changed to First Offence, $2.00, Second Offence, S3.00; Third Offence, $5.00.

Total Number of Tags, October 1, 1934, to April 16, 1935..............................................  17 4 9 5
Total Number Paying, October 1, 1934, to April 16, 1935..............................................  14’179

Amount Paid in Clerk’s Office, October 1, 1934, to April 16, 1935.........................................  $41868
This amount was paid to April 16, 1935, when law was again changed (St. 1935, C. 176) as it now stands: 
First Offence, Warning; Second Offence, SI.00; Third Offence, S2.00.
Total Tags issued to Police October 1, 1935, to September 30, 1936....................................... 44,000
Total Tags issued to Police and Returned to Office by offenders .........................................  41,187
Total Amount of Money Paid to this Office (Estimated $35 per day)....................................  $12,775

BOSTON JUVENILE COURT
The Boston Juvenile Court, created in 1906, is a separate court 

with jurisdiction in juvenile cases in the central district of Boston.
Entries for the Year Ending September 30, 1936

Delinquent, 556; juvenile criminal, 0; neglected, 67; adult 
criminal, 1. Total, 624.

In connection with these figures, it should be remembered that in 
many of the cases the boy is placed on probation or otherwise kept 
under supervision by the court through the probation officer and 
that in addition to the “cases” of new complaints entered on the 
docket and reported in the annual returns to the Department of 
Correction, the advice and assistance of the judge is constantly 
sought by parents in informal conferences in cases which do not 
reach the stage of a formal complaint by any one.

TRIAL JUSTICES
There were presented to the nine trial justices in the Common

wealth, during the year, criminal cases as shown below. Trial 
justices have no civil jurisdiction.

Criminal Cases before Trial Justices
For the Year Ending September 30, 1936

T r ia l  J u s t ic e
C ase s  

P e n d in g  
S e p t.  30, 

1935

N o . C ase s  
B e g u n  
D u r in g  

Y e a r

N o . C ase s  
A p p e a le d

N o . C a se s  
B o u n d  

O v e r  to  
G ra n d  
J u r y

N o . C ases  
P e n d in g  
S e p t. 30, 

1936

C o lv e r  J .  S to n e , A n d o v e r ........................................... 76
-----------  N o r th  A n d o v e r* ...................... — — _ _

J o h n  L . S m ith , B a r r e ................................................... 10 73 3 _ 10
J o h n  R. H e a ly , H a r d w i c k ........................................ — _
D a n ie l  J. R ile y , H o p k in to n * * ................................. - 2 — - -
F r e d  E. M o rris , H u d s o n ............................................. 8 119 2 _ 2
G e o rg e  B . H a a s , L u d lo w ............................................ — 273 1 _ _
L u k e  B . C o lb e r t ,  M a r b le h e a d ................................. 5 271 3 26 8
W a lte r  H . S o u th  w ick , N a h a n t ............................... — — — _ —
W illia m  S . L u d d e n , S a u g u s ...................................... - - - - -

T o t a l s ........................................................................... - - - - -

♦No trial justice appointed to vacancy.
♦♦Commission expired during year and reappointment delayed. Hence the lack of cases.

No answer was received from
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DEPARTMENT OF INDUSTRIAL ACCIDENTS
Of the 107,042 accident reports filed with the department during 

the year 1935, 32,973 were for injuries causing the loss of at least 
one day or one shift, called in the report of the department “tabu- 
latable injuries.” Of this latter number 1,468 cases were not insured, 
and how many of them ripened into lawsuits we do not know. 
Neither can we know how many of the remaining 31,505 cases 
would in fact have gone before our courts if they had not been 
adjusted before the Industrial Accident Board, but 242 of these 
32,973 cases resulted in death, 12 in permanent total disability, 
890 in permanent partial disability, and that 66.4 per cent of the 
remainder represent a temporary disability of more than a week. 
The Board is not a court, but an administrative commission. It 
was in part created to relieve our courts of the congestion of cases 
growing out of the relation of master and servant. In addition to 
its administrative duties, the Board, and its members, hold several 
thousands of hearings each year to determine questions of fact and 
law arising under the Workmen’s Compensation Act.

There was paid by the various authorized insurance companies 
operating under this act the sum of $6,397,752.72 during the year 
1935 at a gross cost of $216,829.53. As there were receipts of 
$19,414.26 to be credited, the net cost to the Commonwealth was 
$197,415.27.

Departm ent of Industrial Accidents
1927 - 1935

Accident
Reports

Filed
“Tabulated
Injuries”

Not
Insured

Resulting 
in Death

Permanent
Total

Disability
Permanent

Partial
Disability

Temporary
Disability

1927 168,057 64,167 5,221 317 17 1,232 61.5 of remainder
1928 158,990 60,330 3,989 340 12 1,197 62.4 “
1929 160,183 60,195 2,967 353 4 1,352 61.9 “
1930 170,663 61,741 2,658 344 7 1,179 64.3 “
1931 144,133 50,006 2,018 282 5 1,031 65 “
1932 123,517 42,067 1,553 222 7 864 66.7 "
1933 96,144 31,769 1,207 162 8 602 67.5 “
1934 109,394 35,217 1,347 231 9 853 66.5 "
1935 107,042 32,973 1,468 242 12 890 66.4 “

Compensation 
Paid by Companies

Gross Cost 
to Commonwealth Receipts

Net Cost
to Commonwealth

1927 88,018,634.38 $194,550.00 $17,330.79 $177,219.21
1928 8,976,147.18 228,694.59 19,937.30 208,757.29
1929 9,461,962.31 207,165.78 25,518.50 181,647.28
1930 9,861,383.09 214,907.16 26,819.42 188,087.74
1931 8,978,058.04 229,586.89 33,740.28 195,846.61
1932 7,820,043.54 219,557.79 29,026.25 190,531.54
1933 5,856,808.43 202,023.48 23,508.11 178,515.37
1934 6,159,612.31 194,937.16 16,875.47 178,061.69
1935 6,397,752.72 216,829.53 19,414.26 197,415.27
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BOARD OF TAX APPEALS
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The state Board of Tax Appeals is an administrative tribunal, 
to which have been transferred some of the functions formerly 
imposed on the Superior Court. It came into existence on December 
1, 1930, under St. 1930, ch. 416, later amended a number of times 
and most recently by St. 1935, ch. 447.

Sum m ary of Real Estate Tax Appeals
C ombined F ormal and I nformal P rocedure

(The State, as a whole) 1931 1932 1933 1934 1935 1936
Total appeals pending at beginning of year. . 0 145 834 2,396 3,248 4,233
Total appeals entered (net) during year. . . . . 235 1,067 2,763 3,366 4,456 4,459
Total number before Board during year....... 235 1,212 3,597 5,762 7,704 8,692

Less:
Settled or withdrawn during year....... 59 250 839 1,937 3,003 1,941

Net total to be decided by Board......... 176 962 2,758 3,825 4,701 6,751
Appeals decided by Board during year......... 31 128 362 577 468 674

Appeals pending at end of year............. 145 834 2,396 3,248 4,233 6,077

Appeals from Com m issioner of Corporations and Taxation
1931 1932 1933 1934 1935 1936

Pending at beginning of year....................... 0 27 26 24 16 30
Entered during year.................................... 66 47 42 25 31 374

66 74 68 49 47 404
Settled or withdrawn during year............... 9 14 17 15 8 14

Net....................................................... 57 60 51 34 39 390
Decided....................................................... 30 34 27 18 9 7
Pending at end of year................................. 27 26 24 16 30 383

The increase in appeals from the commissioner is caused by the 
saving of rights on income taxes awaiting decision in appeals under 
St. 1933, c. 307, § 9, as amended by St. 1936, c. 82.

Results of All Appeals to Supreme Judicial Court
Sustained by Reversed by 

S. J. C. S. J. C.
1931 ......................................  1 0
1932 ......................................  6 2
1933 ......................................  2 1
1934 ......................................  4 0
1935 ......................................  5 0
1936 ...................................... 1 1

Total.................................  19 4

Detailed statistical tables of various courts will be found in 
Appendix A.



P.D. 144 REPORT 7y

The Destruction of Old D ocum ents
The matter of the accumulation of old records in some of the 

district courts, particularly in the office of the Clerk of the Munic
ipal Court of the City of Boston, extending back for 75 or 100 
years, has been called to our attention with the suggestion that at 
this time when the Boston Municipal Court has been temporarily 
moved to Young’s Hotel during the construction of the new part 
of the Boston Court House, it would be appropriate to authorize 
the destruction of many old papers more than twenty years old 
other than dockets and record books, before the court is moved 
back into new quarters.

We believe this subject deserves consideration by the legislature, 
particularly in connection with the Boston Court. If papers are to 
be destroyed it should be provided that the dockets and record 
books and the minutes and entries therein shall be admissible as 
evidence of the facts stated therein.

Respectfully submitted,
T. H ovey  G a g e , Chairman, 
F r e d e r ic k  L aw ton ,
M ich a el  A. Su lliv a n , 
W ilfr e d  B o lster ,
E dward B . O ’B r ie n ,
C harles  L. H ibba rd ,
H e r b er t  B. E hrm ann ,
F rancis R. M u l l in ,
J ohn Au g u stin e  D aly .
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1875
1876
1877
1878
1879
1880
1881
1882
1883
1884
1885
1886
1887
1888
1889
1890
1891
1892
1893
1894
1895
1896
1897
1898
1899
1900
1901
1902
1903
1904
1905 :

JUDICIAL COUNCIL

STATISTICAL TABLES
Cases Decided by the Supreme 

1875-1936
Number

of
Cases

Decided

Reported in the 
Following Volumes 
of Massachusetts 

Reports

C ourt 
Y ear 

E nding  
A u g . 31

Number
of

Cases
Decided

394 115-118 1906 484
418 118-120 1907 441
403 120-123 1908 397
388 123-125 1909 413
334 125-127 1910 356
316 127-129 1911 390
372 129-131 1912 388
293 131-133 1913 427
344 133-135 1914 472
374 135-137 1915 432
367 137-140 1916 433
385 140-142 1917 417
399 142-145 1918 391
321 145-147 1919 340
349 147-149 1920 341
344 149-152 1921 378
321 152-154 1922 356
422 154-157 1923 397
354 157-159 1924 422
341 159-162 1925 419
333 162-164 1926 483
356 164-166 1927 515
371 166-169 1928 467
397 169-172 1929 496
339 172-174 1930 487
366 174-176 1931 459
381 176-179 1932 427
381 179-182 1933 404
348 182-184 1934 423
354 184-186 1935 493
384 186-188 1936 414*

were advisory Opinions of the Justices.



R eferen ces to  A u d ito rs  an d  M asters in  th e  S u p erior C ourt

C ounty

1933 1934 1935 J anuary  1 to 
Se pt e m b e r  30, 1936, In c .

Auditor Master Auditor Master Auditor Master Auditor Master
Barnstable.................................. 6 6 12 8 8 8 3 4
Berkshire.................................... 8 9 8 3 37 6 24 12
Bristol........................................ 14 35 7 35 36 38 11 22
Essex.......................................... 16 19 20 48 133 36 412 42
Franklin...................................... 14 8 1 9 5 11 2 2
Hampden.................................... 26 50 5 23 202 21 289 31
Hampshire.................................. 22 19 12 8 48 9 32 8
Middlesex................................... 21 72 12 71 209 57 387 64
Norfolk....................................... 12 24 16 13 292 12 156 23
Plymouth.................................... 14 29 7 10 223 21 33 18
Suffolk........................................ 75 268 22 96 703 158 1,171 254
Worcester.................................... 37 48 14 36 393 43 362 23

265 587 136 360 2,289 420 2,882 503

Two or more cases tried together are counted as one reference.

Auditors, Masters and Referees A m ounts Expended 1925-1935 by Counties

C ounty 1925 1926 1927 1928 1929 1930 1931 1932 1933 1934 1935
Barnstable..............
Berkshire...............
Bristol....................
Dukes....................
Essex.....................
Franklin.................
Hampden...............

$795 83 
1,227 92 
3,468 36 

15 00 
15,278 77 

347 00 
6,219 79 
1,487 18 

28,184 55 
92 50 

4,241 13 
5,066 60 

94,313 05 
11,707 43

$631 23 
1,535 80 
4,959 28 

202 71 
13,531 28 
1,673 14 

15,362 85 
1,815 21 

23,864 70 
50 00 

4,953 15 
8,374 77 

59,027 78 
10,471 07

$1,066 58 
3,225 60 
5,333 79 

98 90 
14,570 83 
1,249 42 

13,411 80 
2,321 39 

23,976 96
3,941 73 
5,703 12 

67,920 79 
10,341 14

$1,231 94 
2,103 61 
5,497 40 

381 24 
14,658 94 

795 83 
9,484 62 
1,733 79 

22,853 33
12,993 35 
4,795 07 

66,906 72 
18,810 35

$692 90 
5,864 27 
9,140 57 

321 27 
16,316 63 
2,065 83 

12,887 65 
471 99 

21,666 94
10,308 72 
6,672 63 

68,598 79 
6,827 78

$2,316 03 
2,796 39 
7,159 43 

90 00 
10,413 48 

912 50 
19,649 79 
2,434 92 

28,074 70 
530 00 

6,979 17 
7,100 40 

73,730 92 
8,164 13

$569 27 
2,987 08 
9,212 01 

103 75 
9,031 47 
1,097 50 

15,996 92 
1,659 17 

26,806 58 
100 00 

11,336 55 
8,635 59 

85,501 17 
8,977 14

$1,491 25 
6,173 25 
9,975 70

35,547 62 
1,690 81 

21,294 31 
3,065 00 

50,717 47 
265 00 

17,839 56 
9,645 82 

116,377 42 
34,233 25

$2,973 01 
2,355 59 
7,476 50

21,259 22 
1,201 49 

19,045 76 
3,648 51 

39,164 50 
453 12 

13,625 44 
8,832 48 

74,324 36 
21,702 05

$2,128 65 
1,789 04 
3,587 74
5,718 87 

959 80 
8,392 10 
1,403 99 

16,679 82 
51 00 

7,249 98 
3,809 20 

37,713 81 
12,176 94

$2,861 01 
2,193 01 
5,799 64 

55 00 
13,347 90 

874 91 
12,999 27 
4,040 44 

21,389 57 
143 50 

10,173 31 
10,285 48 
51,566 70 
32,579 18

Middlesex..............
Nantucket..............
Norfolk..................
Plymouth...............
Suffolk...................
Worcester...............

$ 172,445 11 $146,452 97 $153,162 05 $162,246 19 $161,385 97 $170,351 86 $182,014 20 $308,316 46 $216,062 03 $101,660 94 $168,308 92

N o t e : In Suffolk County these figures apply to the Superior Court (civil) only. In other counties to all courts, but probably the major portion applies to the Superior Court. 
While the expenditures under the heading "Auditors, Masters and Referees” are not segregated in the County Treasurer’s reports, it is probable that the major portion of the 

above amount is chargeable to the Superior Court. £2
During the first 9 months of 1932 auditors were used in many tort cases.
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Abstract and Tabular Statem ent of the Returns Relative to the Law, Equity, Divorce and “
Criminal Business of the Superior Court

F or t h e  Y e a r  e n d in g  J u n e  30, 1936, M ade by t h e  C l e r k s  o f  C o urt  to  t h e  J u d icia l  C o u n c il  in  C o m plia n ce  w it h
Sta t u t e  1936, C h a pte r  

(Naturalization Business not included)
CIVIL CASES

C o u n ties

N um ber  P en d in g  at B e g in n in g  
of  Y ear

N um ber  of  N&w  C ases E ntered  
DURING THE YEAR

N um ber  D ispo sed  of in  
P rev io u s  Y ears and B rought  

F orw ard  t h is  Y ear

N um ber
T rans
ferred

from
L aw

to
E quity

N um ber
T rans
ferred

from
E quity

to
L aw

L a w E q u i ty
D iv o rc e

a n d
N u ll i ty

L a w E q u i ty
D iv o rc e

a n d
N u ll i ty

L a w E q u i ty
D iv o rc e

a n d
N u ll i ty

B a r n s ta b le ........................................................................... 359 52 188 22 - - - - - -

B e r k s h ir e ............................................................................. 534 139 - 245 33 - - - - - -
B r is to l .................................................................................... 2,033 465 1 864 137 - 4 - - 1 -
D u k e s .................................................................................... 40 6 - 21 2 - - - - - -

E s s e x ....................................................................................... 5,844 805 - 1,994 184 - 6 1 - 1 1

F r a n k l i n ............................................................................... 228 57 - 144 6 - - - - - -

H a m p d e n ............................................................................. 4,562 632 40 1,766 184 - 2 - - - -

H a m p s h ir e .......................................................................... 453 90 2 205 29 2 - - - - -

M id d le se x ............................................................................. 10,602 1,327 5 3,482 392 2 16 1 - 2 3

N a n tu c k e t ........................................................................... 58 - - - - - - - - - -

N o r f o lk ................................................................................. 3,602 342 6 1,174 82 1 1 - - 2 -

P ly m o u t h ............................................................................. 1,331 252 88 429 76 18 2 - - - 1

S u ffo lk .................................................................................... 28,420 5,322 16 8,127 1,398 1 4 - - 5 4

W o r c e s te r ............................................................................ 5,082 323 3 2,433 140 - - - — ~

T o t a l ............................................................................. 63,148 9,812 161 21,072 2,685 24 35 2 — 11 9
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Abstract and Tabular Statem ent of the Returns Relative to the Law, Equity, Divorce and 
Criminal Business of the Superior Court—C ontinued

CIVIL CASES

C o u n t i e s

N u m b e r  F i n a l l y  D i s p o s e d  o f
N u m b e r  P e n d i n g  a t  e n d  o f  Y e a r , 

i n c l u d i n g  P e n d i n g  I n a c t i v e  C a s e s N u m b e r  T r i e d  d u r i n g  Y e a r N u m b e r  
o f  E q u it y  

C a s e s  i n
W HICH
I s s u e s
W E R E

T r i e d  t o  
a  J u r y

L a w

Equity
Divorce

and
Nullity

L a w

Equity
Divorce

and
Nullity

L a w

E q u it y Divorce
and

NullityJury Without
Jury

Jury Without
Jury

Jury Without
Jury

Barnstable.............. 98 37 14 - 348 64 60 - 3 1 - - -

Berkshire................ 395 39 41 - 276 69 131 - 37 10 1 - 1
Bristol.................... 917 109 162 - 1,637 238 440 1 127 19 6 - -
Dukes.................... 11 7 2 - 27 16 6 - 1 - - - -
Essex..................... 2,823 441 596 - 4,067 514 394 - 367 107 50 - 1
Franklin................. 119 14 9 - 199 40 54 - 34 - - - -
Hampden............... 1,959 207 232 30 3,687 477 584 10 233 29 18 1 -
Hampshire.............. 248 19 22 1 337 54 97 3 64 - - 3 -
Middlesex............... 4,300 391 434 3 8,443 969 1,288 4 486 148 43 - -
Nantucket.............. 2 24 - - 10 24 - - 2 - - - -
Norfolk................... 1,579 107 110 4 2,429 662 316 3 92 21 10 1 -
Plymouth............... 586 77 84 47 923 177 244 59 85 4 5 26 1
Suffolk.................... 10,659 1,706 1,981 4 19,902 4,284 4,744 13 868 542 284 - 18
Worcester............... 3,137 275 245 - 3,945 158 218 3 196 229 137 1 -

Total............... 26,833 3,453 3,932 89 45,620 7,746 8,576 96 2,595 1,110 554 32 21
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Abstract and Tabular Statem ent of the Returns Relative to the Law, Equity, Divorce and 
Criminal Business of the Superior Court—Continued

00

CIVIL CASES

C o u n t i e s

N u m b e r  A w a i t i n g  T r i a l  a t  
E n d  o f  Y e a r

N u m b e r  M a r k e d  I n a c t iv e  d u r i n g  t h e  
Y e a r  u n d e r  R u l e  o f  t h e  C o u r t

N u m b e r  M a r k e d  I n a c t iv e  a t  a n y  T i m e  
P e n d i n g  a t  E n d  o f  Y e a r , a n d  S u b j e c t  

t o  D i s m i s s a l  u n d e r  t h e  R u l e
N u m b e r  o f  D a y s

DURING WHICH
C o u r t  h a s  S a t  
f o r  H e a r i n g s  

o r  T r i a l sL a w
E q u i t y D i v o r c e

a n d
N u l l i t y

L a w
E q u i t y D iv o r c e

a n d
N u l l i t y

L a w

E q u i t y
D i v o r c e

a n d
N u l l i t yJ u r y W i t h o u t

J u r y
J u r y W i t h o u t

J u r y
J u r y W i t h o u t

J u r y
J u r y W i t h o u t

J u r y

B a r n s t a b l e ................................ 322 46 34 - 33 10 8 - 76 23 21 - 8 3K
B e r k s h i r e ................................... 168 54 94 - 8 11 21 - 50 29 61 - 48 5
B r i s t o l .......................................... 1,477 133 143 1 100 42 49 - 212 82 116 1 147 39
D u k e s .......................................... 17 5 2 - 5 - - - 16 - 2 - 1 -
E s s e x ............................................ 4,012 461 327 - 207 67 42 - 472 272 79 - 294 72
F r a n k l i n ..................................... 147 16 10 - 8 1 7 - 35 10 19 - 32 3
Hampden..................... 3,666 472 571 9 266 76 95 1 785 256 265 9 179 71
Hampshire................... 284 40 39 - 16 12 4 1 54 20 23 1 146^ 3K
Middlesex..................... 8,262 933 1,133 4 727 108 228 1 1,252 277 536 1 461 167
Nantucket.................... 34 - - - - - - - - - - - 1 1
Norfolk........................ 2,366 642 316 2 320 39 41 - 762 107 122 2 116 33
Plymouth..................... 917 160 234 49 72 26 35 6 228 80 99 22 90 20
Suffolk......................... 16,704 3,054 4,060 9 1,314 526 792 1 3,998 1,954 2,570 11 1,160 1,040
Worcester..................... 3,884 154 211 2 66 1 - - 434 66 85 - 301 102

Total..................... 42,360 6,170 7,174 76 3,142 919 1,322 10 8,374 3,176 3,998 47 2.984M 1,559
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Abstract and Tabular Statem ent of the Returns Relative to the Law, Equity, Divorce and 
Criminal Business of the Superior Court—Concluded

CRIMINAL CASES

C o u n t i e s
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 o
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Barnstable................................... 31 62 130 - - 183 40 36 19 20K -
Berkshire..................................... 77 59 64 - 1 134 67 17 59 18 -
Bristol......................................... 182 549 538 1 1 0 1,124 168 153 133 47 52
Dukes.......................................... - 6 33 - 1 38 2 40 2 5 -
Essex........................................... 160 392 962 15 29 1,517 93 173 71 127 69
Franklin...................................... 74 37 43 - - 96 60 16 16 6 5
Hampden..................................... 223 72 200 2 - 306 191 58 191 43 -

Hampshire................................... 114 30 106 - 27 178 99 19 39 18 8
Middlesex.................................... 838 1,141 1,266 4 159 2,707 701 540 572 301 99
Nantucket.................................... 13 2 6 - - 19 2 15 2 2 -
Norfolk........................................ 219 272 482 2 135 914 186 161 179 107 66
Plymouth..................................... 320 261 179 9 60 530 299 70 11 61 24
Suffolk......................................... 680 1,229 3,428 35 387 5,434 325 1,304 259 762 288
Worcester.................................... 20 308 407 4 49 858 71 175 58 78 65

Total.................................... 2,951 4,420 7,846 72 858 14,038 2,204 2,777 1,611 1,525K 676
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M unicipal C ourt of th e  C ity of B oston  for Civil B usiness
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T rial L ist F indings Appellate D ivision
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Contract............. 17,911 303 508 96 6,908 24 109 483 392 1,187 - - - - 1,269 544 946 374 183 87 20 11 - 81 79
Tort.................. 11,643 1,676 2,937 1,101 638 - 5 62 5,366 1,775 - - - - 1,850 1,011 1,080 834 127 75 15 5 - 64 55

Contract or Tort... 663 45 36 9 61 - - 3 167 71 - - - - 116 91 - 65 23 12 - 2 - 13 6
All others............ 1,070 - - - 517 4 3 7 - 5 - - - - 166 18 140 44 5 2 - - - 1 2

Totals.......... 31,287 2,024 3,481 1,206 8,124 28 117 555 5,925 3,038 16,706 20,727 335 2,431 3,401 1,664 2,166 1,317 338 176 35 18 - 159 142
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M unicipal C ourt o f th e  C ity  of B oston  for Civil B u sin ess

Summary— 1935

Appellate D ivision— Concluded D efendants’ J udgments P laintiffs’ J udgments
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Contract or Tort.. . 5 - 1 - - 2 4 1 1 - - 21 25 40 4 90 - - - - - - - - -
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Totals.......... 113 13 1 10 5 22 65 25 19 4 2 527 538 779 163 2,007 10,395 1,199 967 6,669 19,230 $3,889,952 30 $202 29 13,802 12
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M u n icip al C ourt of th e  C ity of B oston  for Civil B u sin ess

S u m m a r y , J a n u a r y  t h r o u g h  S e p t e m b e r , 1 9 3 6
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Contract............. 11,481 280 300 55 4,814 11 61 309 296 1,059 - - - - 763 370 587 207 111 61 11 10 _ 60 48
Tort.................. 8,001 1,196 2,528 717 405 5 8 26 3,967 1,744 - - - - 1,211 661 689 588 97 43 15 7 - 39 39
Contract or Tort... 416 26 21 8 26 - - - 114 78 - - - - 85 63 - 54 14 7 1 1 - 10 11
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Totals.......... 20,681 1,502 2,849 780 5,709 17 69 339 4,385 2,891 11,236 12,632 258 1,305 2,183 1,109 1,378 873 225 113 27 18 - 111 101
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M u n icip al C ourt o f th e  C ity  of B oston  for Civil B u sin ess

Summary, J anuary through  Septem ber , 1936
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Contract............. 31 7 6 4 - 11 28 9 8 - - 90 83 124 53 250 6,066 310 277 1,383 8,036 $1,888,953 29 235 06 7,857 12

Tort.................. 33 2 1 3 - 14 15 4 10 - - 273 202 387 39 901 - 348 341 2,804 3,493 653,754 89 187 16 1,057 -
Contract or Tort... 10 1 - - - 1 5 2 2 - - 23 22 32 2 79 - - - - - - - - -
All others............ 2 1 - - - - 1 - - - 2 9 15 8 1 33 440 94 8 14 556 342 00 - 454 -

Totals.......... 76 11 7 7 - 26 49 15 20 - 2 395 322 551 95 1,263 6,506 752 626 4,201 12,085 2,543,050 18 210 43 9,368 12
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COO

Municipal Court of the City of Boston
SMALL CLAIMS 

S U M M A B Y — 1935
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SMALL CLAIMS
Summary, J anuary through  Septem ber , 1936
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92 JUDICIAL COUNCIL P.D. 144
('Continued from page 11)

Pre-Trial in Essex County in  1936
B y  H on. Lotus S. Cox 

F rom  the B a r  B u lle tin  N o . 119

T h e  p re -tr ia l p la n  in a u g u ra te d  in  th e  Suffolk S up erio r C o u r t in  A ugust, 1935, was 
tr ie d  a t  th e  L aw rence  ju r y  s itt in g  of th e  S up erio r C o u rt in  N o v em b er, 1936. T h e  proce
d u re  follow ed th a t  in  vogue in Suffolk C o u n ty  ex cep t t h a t  th e  s itt in g  judge cond u c ted  the  
p re -tr ia l w ork . T h e  s i t t in g  w as fo r seven  w eeks, th e  firs t w eek  b eing  g iven  over to  th e  
p re -tr ia l call. 399 cases w ere lis te d  fo r h ea rin g , fro m  w hich  245 cases w ere passed  to  the  
tr ia l  lis t, invo lv in g , how ever, o n ly  147 tr ia ls  b ecause  of th e  g roups of cases to  be  tried  
to g e th e r . I t  h a s  been  th o u g h t t h a t  b e t te r  re su lts  a re  o b ta in a b le  if th e  ju d g e  w ho pre
tr ie s  cases does n o t  th e re a f te r  p resid e  a t  th e  tr ia l  of a n y  of th em . A t p re se n t th e re  seems 
to  be  n o  p ra c tic a l w ay  of o p e ra tin g  th e  p re -tr ia l p la n  in  co u n ties  o th e r  th a n  Suffolk, u n 
less th e  s i tt in g  ju d g e  does th e  w ork . E x p erien ce  w ill d e m o n s tra te  w h e th e r  th is  m ethod  
is sa tis fa c to ry  o r n o t.

Som e re su lts  of th e  L aw ren ce  e x p e r im e n t m a y  be  w o rth  n o tin g . P ro b a b ly  i t  would 
h a v e  been  b e t te r  to  h a v e  p re -tr ie d  fo r n o t  m ore th a n  tw o  or th re e  d a y s  in s te a d  of a  week. 
I n  th e  firs t th re e  d a y s  th e  n u m b e r  of cases fo r tr ia l  w as suffic ien t to  la s t th e  C o u rt for 
sev era l w eeks. T h e  b a r  b eg an  to  show  a  lessened  in te re s t in th e  p re -tr ia l of cases when 
i t  b ecam e a p p a re n t  t h a t  su ch  of th o se  cases a s  w ere p assed  to  th e  tr ia l  l is t w ould no t 
b e  reach ed  fo r  t r ia l  a t  t h a t  s ittin g . T h e  suggestion  is m ad e  t h a t  if th e  p la n  is tr ie d  in 
o th e r  o u tly in g  co u n ties  th e  C o u r t  do n o t p re - try  to o  m a n y  cases a t  one tim e . If , in the  
course of th e  s itt in g , i t  a p p e a rs  t h a t  m o re  cases wall be  need ed  fo r tr ia l, a  new  p re -tr ia l 
l is t  can  be  m ad e  up , a n d  th e  t r ia l  w ork  su sp en d ed  fo r a  d a y  or tw o  w hile th e  judge d is
poses of th e  p re -tr ia l lis t. T h e  p re -tr ia l of to o  m a n y  cases re su lts  in p reem p tin g  all the  
av a ila b le  t r ia l  d a te s . T h is  te n d s  to  d isco u rag e  counsel fro m  co n tin u in g  neg o tia tio n s for 
a  s e ttle m e n t fo r fea r  t h a t  if a  s e ttle m e n t does n o t  re su lt  th e  o p p o r tu n ity  to  t r y  th e  case a t 
t h a t  s i t t in g  m a y  be  lost.

T h e re  m a y  be  a  te n d e n c y  on  th e  p a r t  of th e  jud g e  n o t to  go in to  th e  p re -tr ia l issues so 
ca re fu lly  in  v iew  of th e  fa c t  t h a t  he  is to  h e a r  th e  cases la te r . E xperien ce  show s th a t  
m a n y  cases w h ich  a re  p assed  to  th e  tr ia l  l is t a re  se ttle d , d u e  in  a  la rg e  m easu re  to  th e  
p re - tr ia l  in q u iry .

E v e ry  effo rt shou ld  be  m ad e  to  k eep  cases fro m  th e  t r ia l  l is t in  w hich th e re  is a  reason
ab le  ho p e  of se ttle m e n t. O therw ise , t h a t  l is t loses th e  s ta b il i ty  w h ich  is of especial 
a p p ea l to  tr ia l  counsel a n d  of tre m e n d o u s a d v a n ta g e  a s  a  tim e  a n d  m oney  saver to  
p a r tie s  a n d  th e ir  w itnesses, to  sa y  n o th in g  of th e  o p p o r tu n ity  w hich  i t  affo rds th e  C ourt 
of h a v in g  a  s te a d y  a n d  p ra c tic a lly  u n in te r ru p te d  v o lu m e of w ork .

N in e ty - th re e  cases w ere d isposed  of a t  th e  p re -tr ia l call, n o t  inc lu d in g  fo u r w hich 
w ere re fe rred  to  a u d ito rs  a n d  one tra n s fe rre d  to  M iddlesex .

T h e  ju ry  w as in  a tte n d a n c e  tw e n ty -s ix  d a y s  d u r in g  w h ich  tim e  89 cases w ere disposed 
of, a ll of w hich  h a d  p assed  th ro u g h  th e  p re - tr ia l  call. T h e  to ta l  d ispositions fo r th ir ty -  
one  d a y s  of c o u r t w ere 182 cases, a n d  of a ll th e  cases re ach ed  fo r t r ia l  on ly  tw o  were 
c o n tin u ed , in b o th  of w hich  c ircu m stan ces a ris in g  a f te r  th e  p re -tr ia l case m ad e  con tinu 
an ce  necessary .

W o rk  o f  the P re -T ria l Session  o f the S u p erio r C ourt o f S u ffo lk  C ounty, 
A u g u st 2 5 ,1 9 3 5 , to J u ly  1, 1936

N o. cases ca lled  to  p re - tr ia l  session . . . . . .  4,637
Disposition in pre-trial session:

N o n -su its  a n d  d e fa u lts  . . . . . . . .  582
C o n tin u a n c e s  . . . . . . . . .  427 1,009

A ctive  ju ry  cases rem a in in g  . . . . . . . .  3,628
C ases in  w h ich  ju ry  w aivers w ere o b ta in e d , a n d  se n t to  “A ” Session . 182

D isp o sitio n  of th e  re m a in in g  . . . . . . .  3,446
S e ttle d  in  p re - tr ia l session  . . . . . . .  2,066
S e ttle d  a f te r  p re -tr ia l . . . . . . . .  512 2,578

N o . ju r y  cases tr ie d  in  Suffo lk  d u r in g  y e a r  en d in g  Ju n e  30, 1936 . 868

3,446










