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Acts op 1924, Chapter 244

As amended by St. 1927, c. 023, and St. 1930, c. 142

Now appearing as G. L. (Ter. Ed.) Ch. 221, §§ 34A-34C

An Act providing for the Establishment of a Judicial Council to make a

Continuous Study of the Organization, Procedure and Practice of

THE Courts.

Be it enacted, etc., as follows:

Chapter two hundred and twenty-one of the General Laws is hereby

amended by inserting after section thirty-four, under the heading

"Judicial Council," the following three new sections

—

Section 34A.

There shall be a judicial council for the continuous study of the or-

ganization, rules and methods of procedure and practice of the judicial

system of the commonwealth, the work accomplished, and the results

produced by that system and its various parts. Said council shall be

composed of the chief justice of the supreme judicial court or some other

justice or former justice of that court appointed from time to time by him;

the chief justice of the superior court or some other justice or former

justice of that court appointed from time to time by him; the judge of

the land court or some other judge or former judge of that court appointed

from time to time by him; the chief justice of the municipal court of the

city of Boston or some other justice or former justice of that court ap-

pointed from time to time by him; one judge of a probate court in the com-

monwealth and one justice of a district court in the commonwealth and

not more than four members of the bar all to be appointed by the governor,

with the advice and consent of the executive council. The appointments

by the governor shall be for such periods, not exceeding four years, as he

shall determine.

Section 34B. The judicial council shall report annually on or before

December first to the governor upon the work of the various branches

of the judicial system. Said council may also from time to time sub-

mit for the consideration of the justices of the various courts such sug-

gestions in regard to rules of practice and procedure as it may deem

advisable.

Section 34C. No member of said council, except as hereinafter pro-

vided, shall receive any compensation for his services, but said council

and the several members thereof shall be allowed from the state treasury

out of any appropriation made for the purpose such expenses for clerical

and other services, travel and incidentals as the governor and council

shall approve. The secretary of said council, whether or not a member
thereof, shall receive from the commonwealth a salary of thirty-five

hundred dollars.

MEMBERS OF THE COUNCIL
Frank J. Donahue of Boston, Chairman

John E. Fenton of Lawrence
John V. Phelan of Lynn
Wilfred Bolster of Wellesley
Charles L. Hibbard of Pittsfield

Francis R, Mullin of Winchester
John Augustine Daly of Cambridge
Charles A. McCarron of Newton
Frederic J. Muldoon of Winthrop

Frank W. Grinnell, Secretary, 60 State St., Boston



FOURTEENTH REPORT OF THE JUDICIAL COUNCIL
OF MASSACHUSETTS

To His Excellency

Charles F. Hurley
Governor of Massachusetts

The Judicial Council was created by St. 1924, chapter 244 {See

covij j)rinted on opposite page), "for the continuous study of the

organization, rules and methods of procedure and practice of the

judicial system of the commonwealth, the work accomplished and

the results produced by that system and its various parts."*

Since the last report, Hon. Edward P. Pierce, a former Justice

of the Supreme Judicial Court who represented that court on the

Council by appointment of the chief justice, died after about eight

months of service; Hon. Edward B. O'Brien, of the Probate Court

of Essex County, died after about two years of service as a member
of the Council and Hon. John V. Phelan of Lynn, of the Essex

County Probate Court has been appointed to succeed him. In July

of this year Thomas Hovey Gage of Worcester, the Chairman of the

Council and the third man to serve in that position, died after eight

years of service. Early in the year Herbert B. Ehrmann retired from

the Council after four years of service, and Charles A. McCarron of

Newton was appointed to succeed him. Also, early in the year Hon.

Frank J. Donahue was appointed by the Chief Justice of the Superior

Court to represent that court, as provided in the statute. In July

of this year John A. Daly was reappointed by Your Excellency for

another term of four years, and in October Frederic J. Muldoon of

Winthrop was appointed to fill the vacancy caused by the death of

Mr. Gage. Judge Donahue was chosen by the Council to succeed

Mr. Gage as chairman.

Concurrent Studies

As in last year's report, we list in a footnote ** for convenient

reference the various independent investigations of the judicial

* In 1925, the legislature also submitted the following request to the council.

1925 Resolves, Chapter 27
"Resolved, That the judicial council is hereby requested to investigate ways and means for expediting

the trial of cases and relieving congestion in the dockets of the Superior Court, and, among other thmgs,
the advisability of increasing or of wholly removing the ad damnum limits of district court jurisdiction in

civil cases; measures for discouraging frivolous appeals; measures for requiring parties to frame issues in

advance of trial by greater specification in the declaration of what the plaintitT in good faith claims and
greater specification in the answer of what the defendant admits or in good faith denies, with suitable

penalties for frivolous or unfounded allegations and denials; ways and means for encouraging, so far as

consistent with constitutional rights, trials without jury, including specifically an in(|uiry into the opera-

tion of the laws of Connecticut and Maryland relative to the waiver of jury trials in criminal cases; and
any other ways and means that may appear feasible to said council for improving and modernizing court

procedure and practice so that, consistently with the ends of justice, the proverbial delays of the law and
attendant expense, both to litigants and the general public, may be minimized, )Approved April 24, 1925)."

** See Report of Special Commission of 1929 on the Motor Vehicle Liability Insurance Law.Senat e 280

of 1930, Mass. Law Quarterly for Feb. 1930; Report of Joint Committee on Public Expenditures, House 1250
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system which have been made by various commissions or com-
mittees during the past few years, as they approach the problems

from different points of view and indicate pubUc interest in the cost

and efficiency of our courts.

Appropriations

The appropriation for the ordinary expenses of the Council,

including the printing of its report, was reduced to five hundred
dollars ($500.) in 1937. From 1925 to 1931, the appropriation

was three thousand dollars ($3,000.). The cost of printing the report

for 1936 practically exhausted the small appropriation for 1937,

leaving nothing for printing that year's report and other necessary

and incidental expenses including postage, stationery, stenographic

work and travel for members of the Council living at a distance from
Boston. For this reason the Council was obliged to apply to Your
Excellency and the Executive Council in the fall of 1937 to transfer

necessary amounts from the extraordinary funds.

If the Judicial Council is to continue its work, a reasonable appro-

priation is essential. The continuous study for which the Council

was created, the compilation of statistics of the work of the courts,

the investigation of matters referred to the Council by the legis-

lature, to say nothing of the suggestions which the Council receives

from members of the courts and members of the bar, require a

considerable amount of correspondence and involve the preparation

of many reports, memoranda, and drafts of recommendations, fre-

quently revised, which must be circulated among members of the

Council before their meetings. All this requires clerical service.

We submitted to the Budget Commissioner in 1937, a request for

an appropriation of, at least, one thousand seven hundred fifty

dollars ($1,750.) for the year 1938, and this appropriation was made
by the legislature. We have submitted a request for the same
amount for each of the years 1939 and 1940.

of 1933, Part III, see Mass. Law Quarterly for Feb. 1933, pp. 94-lOG; Report of the " Wragg" Commission on

Public Expenditures (Senate 250 of 1934, reprinted in Mass. Law Quarterly for Feb. 1934, p. 2S; Report of the

"Crime" Commission created by Resolves of 1933, Chap. 54 (Senate 125 of 1934, reprinted in Mass. Law
Quarterly for Jan. 1934). The Massachusetts Federation of Taxpayers Association submitted certain

general recommendations in 1933. The special Committee of the Boston Chamber of Commerce has made
several reports (See reprint in Mass. Law Quarterly for Feb. 1935). The special Commission on Judicial

System under Resolves of 1935, Chap. 62, reported in 1936 (See House 1750 of 1936, reprinted in Mass.

Law Qxiarterly for May, 1936). A special committee of the Boston Bar Association conducted an extensive

study of the judicial system of the Commonwealth and submitted to the council of that association an

extended report, published in the "Bar Bulletin" No. 137 for Feb. 1938, and in "Preliminary Supplement"

to Mass. Law Quarterly for Apr.-Jime 1938. A committee of the .Association of Justices and Special Justices

of the District Courts made recommendations to the Judiciary Committee, which sat in 1937-S studying

the district court system under Resolves of 1937, Chap. 55. Its report House 1719 is reprinted in Mass.

Law Quarterly Prelim. Supp. for Apr.-June, 193S. The Report of the Judicature Commission, House 1205

of 1921, is also in the background of all studies of the system, and Appendix C of that report contains a

list of most of the earlier studies which are also referred to in Appendix A of this report.
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THE MASSACHUSETTS REPORTS

In the last two reports of the Council, we referred to the great

inconvenience to the bench and bar and to others in the delay in

the publication of the official reports of the opinions of the Supreme
Judicial Court, and recommended the reorganization of the re-

porter's office under control of the court with an adequate appro-

priation, as a pressing need (See 12th Report, p. 10, and 13th

Report, p. 8). This recommendation was referred to the next an-

nual session.

This matter continues to be a subject of caustic and justifiable

criticism.* As appears from the table of cases decided by the Su-

preme Judicial Court on page 89 of this report, prior to 1936, the

opinions of each year appeared in 3 or 4 volumes. Since September

1935, as shown by the table in the footnote**, only four bound vol-

umes have appeared, the latest case reported was decided on

September 12, 1935 so that reports are ten volumes or more behind,

covering a period of 38 months or more than three years, with

the current opinions accumulating in the loose advance sheets

which are very inconvenient for use. The labor of the bench and
bar in finding the law is greatly increased at public and private

expense. This is not good business practice for the Commonwealth.
It has resulted in the appearance in Massachusetts of an unofficial

set of reports published by the West Publishing Co. which is being

bought freely by the bar because for the sum of $14 a year they can

*The following letter, received last year, is typical of the comments of the bar:

Dear Sir:

I wish to call to your attention, and I know that in doing this I am voicing the opinion of many
lawyers in Hampden County, to the steady and continued falling behind of the published volumes of

Massachusetts Reports. The latest volume covers decisions of the Supreme Judicial Court handed
down in 1935. It seems outrageous that it should take 23^ years to publish decisions handed down,
even through some additional work is required in the syllabi and indices.

Very truly yours,

Since this letter was written the time has increased to more than 3 years.

** The information appeared in the Bar Bulletin for June, 1938. Since then, Volume 291 has appeared,
but the reported cases are still more than 38 months behind.

THE MASSACHUSETTS REPORTS
Interval between date of last case and time of publication of recent volumes
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get not only the advance sheets of the Northeastern Reporter, in-

cluding Massachusetts cases, but also two bound volumes a year of

the "Massachusetts Decisions" within 6 months of the time in

which they are handed down by the court. These volumes also

take less shelf room than the bound official volumes of the reports.

Naturally, this convenient and relatively inexpensive opportunity

is injuring the market of the Commonwealth for the official volumes
when they appear 3 years late, and will continue thus to injure the

market.

We respectfully renew our recommendation of last year and sub-

mit the following:

Braft Act

Relative to the Report of Decisions of the Supreme Judicial Court

Be it enacted by the Senate and House of Representatives in General Court assembled,

and by the authority of the same, as follows:

Section sixty-three of chapter two hundred and twenty-one of the General

Laws is hereby amended by striking out, in the second and third lines, the words
"governor, with the advice and consent of the council" and by inserting in place

thereof the following:—justices of the supreme judicial court,—so as to read

as follows:

—

Section 63. There shall be a reporter of decisions of the supreme

judicial court. He shall be appointed by the justices of the supreme judicial

court, and hold office at their pleasure.

THE REPORTING OF DECISIONS

We also recommend a change in the statutory functions of the

reporter. The Judicial Council in its third report in 1927 said (at

p. 53):

"There is a widespread feeling at the bar with which we sympathize, that

there are many cases which might be disposed of by memorandum decisions

—

and that much time of the judges could be saved and the number of volumes of

printed reports be lessened, if, in accordance with the practice of the United

States Supreme Court and other courts such memorandum decisions were fre-

quently handed down."

This was the original intention of the Legislative Committee of

1859 as appears from its report (House Doc. 120 of 1859. pp. 14-15).

That committee said:

"Any legislation that tends to secure speedy decisions and concise statements

of legal principles, in the present age of inflated general and legal literature, will

be hailed with enthusiasm by the profession and the people . . . the public and

the profession would be quite satisfied with such opinions, as a learned and in-

telligent court like ours should be content to give in the form of a rescript."

This peculiarly modern suggestion made 79 years ago, did not

mean, of course, that fuller opinions should not be written in cases

of first impression, cases in which the authorities are conflicting or

obscure in their meaning so that the law is uncertain, constitutional
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questions of far-reaching importance if not clearly settled, cases in

which the court decides to over-rule or clearly modify prior deci-

sions, or occasional cases which for some reason are of great public

importance and call for more extended opinions to develop the law

and guide the profession and the community in future. It merely

means that many cases could be more concisely and promptly de-

cided with less expense for everj^ one in time, labor and money in

the use of the reports. We recommend that this suggestion of 1859

be facilitated by the following:

Draft Act

Section 1. Section 8 of Chapter 211 of the General Laws is hereby amended by

striking out said section and substituting therefor the following

:

The Full Court as soon as may be after the decision of questions submitted

to it make a rescript which shall contain a proper order, direction, judgment

or decree for the further disposition of the case and a brief statement of the

grounds and reasons for the decision if no opinion shall have been written and

filed in the case; or it may by a writ of certiorari or other proper process remove

the record of the case, or order it to be removed, into the Supreme Judicial Court,

there enter judgment, and remand the record to the court from which it was

removed to carry such judgment into effect, or instead thereof, the Full Court

may order a new trial or further proceedings at the bar of the Supreme Judicial

Court, or order sentence to be awarded or execution issued in said court.

Section 2. Section 9 of Chapter 211 of the General Laws is hereby repealed.

Section 3. Section 64 of Chapter 221 of the General Laws is hereby amended

by striking out said section and substituting therefor the following:

Section 64. Preparation of Reports. He shall attend the law sittings of the

court unless excused therefrom by the Chief Justice and shall prepare for publi-

cation the opinions of the court in all cases in which opinions are filed by the

court, with suitable head notes and indexes and shall furnish them to the pub-

lisher and superintend the correction of the rescript, proof reading and publi-

cation thereof. The reports of opinions in all cases in which opinions shall have

been filed before September first in each year shall be published within ninety

days thereafter.

The above suggested act follows in general the suggestions in

the Third Judicial Council Report. However, further changes are

made in the new Section 64. Requirement of publication of tables

of cases is omitted. Presumably this refers to the tables of cases

cited in the volume. From our experience we do not believe that

this table is used enough to warrant the expense and space required

for its publication. The present statute provides that the reporter

"shall in his discretion report the several cases more or less at large

according to their relative importance so as not to unnecessarily

increase the size or number of the volumes of reports." It would
seem that this sentence was never needed. A competent reporter

would comply with it any way and an incompetent one would not
know how to. Also if the requirement is to be changed to printing
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only the opinion when filed by the court, the court itself would be

able to use its discretion about the length of opinions and the

number of opinions and the reporting of cases requiring opinions,

so that the result aimed at in this section would be accomplished

by the court itself without the need of any clause in the statute.

RECOMMENDATIONS ADOPTED SINCE THE LAST
REPORT

During the last session of the legislature, the following recom-

mendations of the Judicial Council were adopted

:

St. 1938, c. 343, requiring leave of court before the attachment of

wages by trustee process (See 13th Report, p. 30).

St. 1938, c. 154, relative to the settlement of accounts in the

Probate Court. This important statute was the result of

several years of discussion (See 12th Report, pp. 47-49).

For a memorandum of law in regard to the act, see Mass.

Law Quarterly, Apr. 1936, pp. 14-24 and for Apr.-June,

1938, 33-34.

St. 1938, c. 202, relative to proceedings for mandamus. This act

was introduced on individual petition, called to the attention

of the Judicial Council and approved by the council in a

letter to the Judiciary Committee.

St. 1938, c. 145, providing for the use of the records of the Board

of Probation in connection with motor vehicle ofTences as an

alternative to the records of the Registry of Motor Vehicles,

so that records would be available for information of the

courts on Saturday (See 13th Report, p. 25).

St. 1938, c. 324, extending the functions of the Administrative

Committee of the District Courts to include the ten remain-

ing trial justices in the Commonwealth (See 13th Report,

p. 16).

Owing to the pressure of other business in the legislature, most of

the other recommendations of the Judicial Council in the 13th

Report were referred to the next legislature for consideration by

that body. Some of these recommendations are again referred to

later in this report.

BIENNIAL LEGISLATIVE SESSIONS AND THE COURTS
The constitutional amendment providing for biennial sessions,

which was ratified at the state election on November 8th, 1938,

reads as follows:

"Section 1. The General Court shall assemble in regular session on the first

Wednesday of January'- in the year following the approval of this article and bien-

nially on said Wednesday thereafter."

Section 2 provides for a two-year budget. This language means
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that after the 1939 session of the newly-elected legislature there

will not be another regular session until 1941 and the incoming

legislature will be faced with the problem of a two-year budget

for the first time, the readjustment of statutes, etc., to the biennial

plan, besides all the other usual legislative problems of every variety

which have faced the annual sessions hitherto. When a new legis-

lature is elected in 1940 and comes in in 1941, there will be a similar

congestion of proposals for consideration and there will probably

be a number of changes of membership, just as there are new mem-
bers in the incoming legislature, who may not be familiar with

discussions hitherto. We must expect that the time hitherto

available for the legislative Committees on the Judiciary and on
Legal Affairs to devote to the study of problems of the judicial

system and of the details of its functioning, will be reduced, at

least, by half and will be available only at two-year intervals, so

that progress in the administration of justice, every detail of which
affects in some way or other the lives of more individuals than is

generally realized, will be very much slower in the future so far

as legislation is concerned.

The Judicature Commission, in its second report in 1920, recom-
miended the creation of the Judicial Council because, as they stated,

"Some central official body is needed for the continuous study of

questions relating to the courts." While biennial sessions of the

legislature were not then contemplated, it may prove to be for-

tunate, with the coming of such biennial sessions with the resulting

condensation into a single year of the burden of judicial problems
on the judiciary and other legislative committees, in the midst of

other new and distracting problems, that there is in existence a
judicial council with 14 years of experience and accumulated in-

formation behind it. It seems also probable that in order to meet
not only the public expectation but the economic need of gradual

improvement in the administration of justice under modern con-

ditions, the public need of recommendations by the Judicial

Council directly to the courts in the form of suggested regulation

of details of practice and procedure by rule, instead of by legisla-

tion, may be increased by biennial sessions. One of the expressed

purposes of the Judicial Council, as stated in G. L. Chap. 221,

§34-b, is that, ''Said council may also from time to time submit for

the consideration of the justices of the various courts such sugges-

tions in regard to rules of practice and procedure as it may deem
advisable." And in its second report (p. 32), the Judicature Com-
mission made the following statement.

"The existing rule-making power . . . should be maintained and should be
exercised by the court, and regulation by rules of court should be encouraged by
the legislature. We believe that the work of the Judicial Council suggested will

be of great assistance to the courts in this connection."
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The Story of the Judicial Council and Its Work since 192

4

Under these circumstances, with new conditions ahead in the

immediate future and with new members of the legislature as well

as new members of the bench and bar constantly arriving, many of

whom are not familiar with the Judicial Council or its work, we
have thought it advisable to annex to this report in Appendix A an

account of the history of the council and the results of its work in

legislation and in practice since its creation in 1924 so that those

who are interested and who use the reports may get the picture in

better perspective.

CONCURRENT JURISDICTION OF CERTAIN PREROGATIVE
(OR SO-CALLED "EXTRAORDINARY") WRITS

In our last report we called attention to the fact that there are a

number of questions of a relatively simple character which can only

be brought in the Supreme Judicial Court because they must be

raised by petition for a writ of mandamus, or some other preroga-

tive writ of which that court has exclusive jurisdiction. However
these writs were regarded in earlier times, today they are no more

"extraordinary" than any other proceeding. They are merely the

ordinary proceedings for certain cases which are no more difficult,

and often less difficult of decision, than many other cases in the

Superior Court. Eighteen years ago the Judicature Commission

called attention to this matter and recommended a change. We
think it is a poor business arrangement for the Commonwealth to

require the seven judges of the Supreme Judicial Court to spend

their time needed for their appellate work on the trial of many of

these cases. We do not recommend removing the jurisdiction en-

tirely from the Supreme Judicial Court but simply giving the Su-

perior Court concurrent jurisdiction as in equity cases so that cases

may be brought in that court which sits constantly in different

parts of the state and is, therefore, more within reach of litigants

with less expense and delay.

We recommend the following draft.

An Act to Extend the Concurrent Jurisdiction of the

Superior Court

Section 1. Chapter two hundred and thirteen of the General Laws is hereby

amended by inserting after section one the following new section

:

Section lA. The Superior Court shall have original jurisdiction, concur-

rently with the Supreme Judicial Court, of all proceedings relating to habeas

corpus, quo warranto and informations in the nature of a quo warranto, manda-

mus (except in the case of the issue of a writ of mandamus to a court or judge),

and also all matters relating to the dissolution of corporations, and all cases and

matters of equity of which the Supreme Judicial Court now has exclusive original

jurisdiction, other than cases arising under the statutes relating to insolvency
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of which general superintendence and jurisdiction are given to it by those statutes,

or arising under section five of chapter twenty-five of the General Laws relating

to the department of public utilities or under section thirteen of chapter fifty-

eight A of the General Laws (Ter. Ed.) relating to the Appellate Tax Board
created by chapter four hundred of the acts of 1937 or under paragraph (F) of

section twelve of chapter three hundred seventy-six of the acts of nineteen

hundred and thirty-four as amended by section five of chapter four hundred

twenty-eight of the acts of nineteen hundred and thirty-seven, relating to the

Milk Control Board.

Section 2. Questions of law arising in any proceedings of which jurisdiction

is hereby vested in the Superior Court may be reserved and reported to the

Supreme Judicial Court for the consideration of the full court, in the same
manner and subject to the same provisions as are or may be applicable to suits

in equity and section thirty-two of chapter two hundred and fourteen of the

General Laws shall apply to proceedings within the concurrent jurisdiction

provided for by this Act.

Section 3. This act shall take effect on the day of

nineteen hundred and thirty-eight.

The act submitted above is similar to the act recommended by
the Judicature Commission with certain changes to adjust it to

statutes passed since 1920. An explanatory note will be found in

our 13th report, p. 27.

CONCURRENT JURISDICTION WITH REFERENCE TO
LIQUIDATION OF BANKS

Under the existing statutes when the Bank Commissioner has
taken possession of a bank there are certain formal acts and pro-

ceedings which must be filed in the office of the Clerk of the Supreme
Judicial Court, such as taking inventory, appointment of agents,

filing lists of claims, etc.

Sales of real estate, compromises of bad debts, payment of fees

and expenses, declaration of dividends and other matters are

worked out by the Commissioner of Banks subject to the approval
of the Supreme Judicial Court.

At the present time a justice of the Supreme Judicial Court is

obliged to spend considerable time each week in passing on matters
arising out of the liquidation of banks. This takes the sitting justice

away from the consideration of the appellate work of the court.

By conferring concurrent jurisdiction in bank liquidation matters
upon the Superior Court, acts required by the statute to be done in

the office of the clerk of the Supreme Judicial Court can be readily

handled in the office of the clerk of the Superior Court; and the
routine matters can be heard in the Motion Session either in Boston,
or in the county where the matter arises.

It is believed that the grant of concurrent jurisdiction to the

Superior Court in these matters ought to expedite the work of
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liquidation; and it will also serve to release the sitting justice of

the Supreme Judicial Court for the appellate work of that court.

We recommend the following:

Chapter 167 of General Laws is hereby amended by striking out Section 36

as appearing in the Tercentenary Edition and by inserting after Section 35-B

the following new section:

Section 36. The Supreme Judicial Court and the Superior Court, or any

justice of said courts, shall have concurrent jurisdiction in equity to enforce the

provisions of Sections 22 to 35 inclusive, and to act upon all applications and

in aU proceedings thereunder.

REVIEW OF CAPITAL CASES

The history of the law relating to capital trials in this common-
wealth has been the story of the gradual relaxing of safeguards

once deemed essential. For nearly a hundred years trials for

capital crimes were heard before the full bench of the Supreme

Judicial Court. Thus in matters involving the discretionary

power of the court during the hearing and upon motions for a new
trial thereafter, the accused was accorded the highest possible pro-

tection. Even as to rulings of law given during the trial, the court,

recognizing the gravity of capital cases, would carefully review its

own decisions although the defendant was not legally entitled to

such a reconsideration since the full court had already expressed its

opinion. (Com. vs. York, 9 Met. 93; Com. vs. Buzzell, 16 Pick 153).

A relatively slight change in the law was made by the statute of

1820, Chapter 14, section 8, which provided that the arraignment

might be before a single judge. Even this, however, was considered

a serious matter and was the subject of a learned discussion by

Shaw, C. J. in Com. vs. Webster, 5 Cush. 386.

It was not until the passage of St. 1872, Chapter 232 that the

trial on murder indictments was taken from the full court and

given to "two or more justices" of the Supreme Judicial Court.

By St. 1891, Chapter 379, Sections 1 and 2, exclusive jurisdiction

in capital crimes was transferred to the Superior Court, trial to

be had, however, before three justices. By St. 1894, Chapter 204,

three justices were reduced to "two or more" and by St. 1910,

Chap. 555, §1, it was provided that murder cases should be tried

before a single justice of the Superior Court. The decision of one

judge on motions for a new trial based on the weight of the evidence

thereby became final. By 1927 the Supreme Judicial Court had

developed a doctrine originally laid down in a tort case (Davis vs.

Boston Elevated Railway, 235 Mass. 482) that it could not review the

decisions of the single trial judge on such vital matters as motions

for a new trial based on rulings involving discretion during the trial,

or on newly discovered evidence, unless it was prepared to find that
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"no conscientious judge acting intelligently could have honestly

taken the view expressed by the trial judge." In substance this

means that there is no review of the discretion of the single judge.

Thus a matter of life or death, once treated with the utmost care,

even beyond the requirements of the law, has now been committed
to a single judge of the Superior Court, with no review whatever on
its most vital aspects. Such a situation places an unfair respon-

sibility upon the trial judge and upon the governor, is a potential

threat to justice and is not reassuring to the public who have a

right to demand that judicial consideration should be exhausted

before a man is condemned to death.

The recommended change would not place any undue burden
on the Supreme Judicial Court because the number of convictions

for capital offences averages less than two per annum and are now
reviewed, in any event, upon questions of law. For a further dis-

cussion of the merits of the present proposal reference is made to

the third report of the Judicial Council, pages 40-43.* At that time

the change was advocated not only by the men who then composed
the Council, but also by the Attorney-General in his annual report

to the legislature for the year 1927.

There is nothing new about this proposal. As pointed out in

the previous reports, it is in force in other jurisdictions, notably

New York where Section 528 of the Code of Criminal Procedure

reads as follows:

"When the judgment is of death, the court of appeals may order a new trial,

if it be satisfied that the verdict was against the weight of evidence or against

law, or that justice requires a new trial, whether any exception shall have been
taken or not in the court below. (See Gilbert's Annotated N. Y, Criminal

Code, pp. 414-18.)"

and in People vs. Guadaguinco, 233 N. Y. 344, the New York Court
of Appeals said:

"In a case of murder in the first degree this court may order a new trial if it

be satisfied that the verdict is against the weight of evidence or that justice requires

a new trial."

As an example of the judgment of experience in regard to this

matter, we call attention to the fact that the late Hon. Edward P.

Pierce, who served as a member of the Judicial Council on his re-

tirement from the Supreme Judicial Court after twenty-three years

of experience on that court preceded by fourteen years on the Su-

perior Court, not only joined in this recommendation last year, but
was emphatic in its support in the discussions in the Council pre-

ceding the recommendation.
We recommend the act submitted by the Council in its third

report (p. 79) which reads as follows

:

* See also Thirteenth Report, pp. 2S-30.
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An Act as to Appeals in Capital Cases

Section 1. Section thirty-three E of chapter two hundred and seventy-eight

of the General Laws, inserted by section one of chapter two hundred and seventy-

nine of the acts of nineteen hundred and twenty-five and amended by section four

of chapter tliree hundred and twenty-nine of the acts of nineteen hundred and

twenty-six, is hereby further amended by adding at the end thereof the words:—
In a capital case the entry in the supreme judicial court shall transfer to that

court the whole case for its consideration of the law and the evidence, and the

court may order a new trial if satisfied that the verdict was against the law or the

weight of the evidence, or because of newly discovered evidence, or for any other

reason that justice may require. After the entry of the appeal in a capital case

and until the filing of the rescript by the supreme judicial court motions for a new
trial shall be presented to that court and shall be dealt with by the full court,

which may itself hear and determine such motions or remit the same to the trial

judge for hearing and determination. If a motion is so remitted, or if any motion

is filed in the superior court after rescript, no appeal shall lie from the decision of

that court upon such motion unless the appeal is allowed by a single justice of the

supreme judicial court on the ground that it presents a new and substantial ques-

tion which ought to be determined by the full court.

DISTRICT COURTS
Brief Statement as to the Business of District Courts

We give a picture of the volume and variety of the business

problems of these courts in recent years.

As to the seventy-two district Courts other than the Municipal
Court of the City of Boston, a five-year comparative table of busi-

ness is shown opposite from which it appears that civil writs entered

increased from 75,680 in the previous year to 82,715; actions of con-

tract increased 2,381 ; actions of tort increased 3,626. The number
of removals to the Superior Court was 14,595, an increase over last

year of 1,530 but smaller than the increase of last year and less than

half of the increase in entries. Of these removals, 13,076 were motor
tort actions, an increase over last year of 1,576. Automobile
criminal cases increased from 45,762 to 47,694. Cases of operating

under the influence of liquor decreased from 5,532 to 4,613. The
number of juvenile cases decreased from 6,524 to 5,834.

Criminal appeals increased by 250 but during the five-year period

they have decreased by over 2,000.

The statistical table showing the details of business for the year

ending September 30, 1938 will be found facing page 86.

A picture of each of the seventy-two courts with the business load

and cost of each in 1932 will be found in the tenth Report of the

Judicial Council, Appendix A.

The detailed reports of the business of the Municipal Court of the

City of Boston will be found in Appendix D (pp. 103-108).
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DISTRICT COURT BUSINESS, 1933-1938

A Five Year Comparison of Years from

October 1 to September 30, Inclusive

{This table does not include the business of the Boston Municipal Court)

17

1933
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General Discussion of the District Court System

In our thirteenth report under the caption "District Courts",

we said:

"The last gqneral court authorized the Committee on Judiciary to sit during

the recess for the purpose of an investigation and study of the District Court

system with a view to recommending such changes as it might deem necessary or

desirable. Various matters pending before the general court were specifically

referred to the Committee. Included in the matters for consideration are some

of the suggestions aind recommendations found in our last report. We desire to

avoid encroaching upon the field of the Committee."

The Committee on Judiciary made a report late in the session of

the general court after many hearings and conferences. Inspection

of this report shows unanimity of opinion in a few matters and dif-

ferences in judgment in many. The report and related matters were

finally referred to the next general court.

In previous reports we have emphatically stated an opinion that

full-time service should be required in our District Court system so

far as practicable. This opinion is supported by the conclusions of

recent commissions which have studied the question. There is no

doubt that full-time courts should be established wherever business

warrants the change. It is obvious there must be some formula or

rule to use in determining the courts to be included in any such clas-

sification. For many years the population served has been the

basis for grouping and salaries in these courts. Case loads with

weighted values as to the different classes of business have also been

used.

A Tabulated Comparison oj population and caseloads in the seventy-

two judicial districts is printed in Appendix B of this report {p. 74)-

After study of the results reached by both methods, we feel that

the following courts, Worcester, First Eastern Middlesex (Maiden),

Springfield, Third Eastern Middlesex (Cambridge), Dorchester,

Roxbury, Eastern Norfolk (Quincy), Second Bristol (New Bedford),

Southern Essex (Lynn), Third Bristol (Fall River), Lowell, West
Roxbury, Lawrence and Somerville, should be by appropriate legis-

lation constituted full-time service courts. It is interesting to note

that the same courts with two exceptions will be designated as full-

time courts whether population served or case load be the measure

applied. In these courts the Justices should be required not only to

give full-time service but they should be barred from all private

practice of law. It logically and justly follows that the salaries

of these justices should be increased to correspond with their new
status. In order that we may not be misunderstood, we feel we
should state that by full-time service we mean that each justice

should hold court from 9, or shortly after, to 1 and from 2 to 4 as the

minimum hours.
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We are conscious of the fact that the District Courts for various

reasons have been, with few exceptions, part-time or morning courts

and that it wih require some time and considerable education to

extend the sittings into the afternoons. But this must be, for the

justices must not expect to make as free use of special justices, or

simultaneous sittings, as in the present practice. Part of the reason

for increase of salaries must be found in the saving of the expense of

special justices. We are confident the required adjustments will

be made by the officials of the courts, the bar and the general public,

once the change is made and understood. It is our judgment that

after a short experience the necessities of each court affected in the

way of judicial service can be determined. When it is clear that two

full-time justices are required to care for the work, it is our thought

that there should be in each court so requiring it an associate justice

appointed who also w^ould be a full-time justice prohibited from

private practice. Then and thus in that limited field the true ideal

of full-time district courts can be attained.

One of the most difficult angles in any re-adjustment plan is that

presented by the special justice system. The history of this system

has been told many times. Briefly, it was necessary to provide sub-

stitutes for the justices when for one cause or another they could

not sit. Accordingly, and also as a matter of convenience, two
special justices were provided for each court. Not many years ago

this number was increased to three for a few of the larger courts,

and the district courts have increased in number from 47 in 1882

to the present 72. The use of special justices was rather limited for

a long time, but with the growth in volume and importance of the

work of the district courts, it increased until in the year 1936 a

total sum of $150,675.68 was paid to them as compensation.

The Special Justice System has, in general, worked well and busi-

ness has been dispatched expeditiously. A few men, however, in

violation of propriety began to capitalize the title. This develop-

ment was contemporaneous with the growth of motor tort litigation.

The Executives not fully understanding the trend made some unfit

appointments. These appointees carried into office a sense of

commercial value attached to title and a not always keen sense of

propriety.

In an attempt partially to meet these unfortunate developments,

two rules were promulgated by the Supreme Judicial Court. One
forbade the appearance as counsel in any criminal case of either a

justice or special justice. The other prohibited the special justices

from practice on the civil side in their own courts. Thereafter an
attempt was made before the legislature to place the special justices

on a salary basis. That effort failed.

It has been increasingly clear that the various factors named
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and the character and activities of certain special justices (for-

tunately few in number) have aroused sharp criticism not alone

of the individual but of the courts themselves. It has become neces-

sary, in fairness to all and in order to maintain the confidence of the

public in the courts, to make some adjustments. We are not dis-

posed to hold the system to be utterly archaic and urge its entire

abolition nor can we under present conditions wholly dispense with

these services. Primarily it seems to us the immediate objectives

should be to seek to improve the type of future appointees, to reduce

the number to more manageable form and adequately to compen-
sate those for their services.

The first is unattainable without the co-operation of the governors.

We cannot too strongly urge fitness and character for these positions.

The second can be accomplished, painlessly, at least, only by a

gradual reduction in number through death and resignation. We
support the idea that no new appointments should be made until

each court now being served by two is reduced to one and each

court with three has two only. The ultimate aim and ideal should

be, so far as possible, to substitute a full-time special in each court.

The third objective should be some form of compensation fair to

the officials and to the public. This is a difficult problem.

In thirty-two of the seventy-two courts, a special justice receives

less than $10 for each day's service in court. In fifty-five of the

seventy-two he is paid less than $15. We do not deem it part of our

duty to advise concerning judicial salaries but we submit that so to

compensate competent, intelligent special justices, and there are

many such, for the hearing of cases which are often complicated

and important, is manifestly absurd. In reply it is frequently said

"if they don't like it they can resign." But that is no answer.

Members of the legal profession who are ambitious and willing to

serve in a judicial capacity at a sacrifice both personal and finan-

cial, should be praised and encouraged. It is doubtless true that

men could be found who would accept the positions on the present

basis but neither the public or the bar want to submit their cases to

unsuccessful lawyers or those without high principles.

We deem it proper to suggest that a study be made to see if a

minimum per diem compensation would not be helpful in remedy-

ing the present unfair situation. If the number be reduced there

will be more work for those left—if the justices' salaries, which

were fixed many years ago when the business and responsibilities

as well as the restrictions on practice were less, should be increased,

that increase would be reflected in the per diem of the specials—if

legislation were enacted which would permit of payment on an hourly

basis for time outside the regular court sitting necessary for the

study and decision of important civil causes, the special justices

would be more fairly compensated.
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We are constrained to make one more observation even if it

encroaches on the financial field. We are convinced there should be
no present increase in the compensation of the clerks of the district

courts. Experience may show added duties. They have but recently

received a substantial gift in the form of life tenure. They should be
for the present content with that. It should be borne in mind that

many derive substantial income from bail fees and some are engaged

in gainful occupations.

CENTRALIZED CONTROL OF THE DISTRICT COURTS
There has been for some time a feeling that the district courts

have reached a stage in their development which calls for a measure
of centralized control. There are seventy-two courts. They have
no relation to each other except such as may arise from comity or

interchange of justices. The only control is found in the tenuous

authority of the Administrative Committee.

In the report of the Special Crime Commission* there is reference

to the subject matter of control with certain recommendations.

In the report of the Special Commission on Public Expendi-

tures** it is said "Under existing conditions each district court is

an independent body functioning under the direction of the presid-

ing justice who is responsible to no one for the proper administration

of his Court. In consequence there is an extraordinary lack of

cohesion in the district courts—the Commission believes that a

central authority would be of great benefit in procuring a unified

system."

The report of the Committee on the Judiciary in 1938*** de-

votes much space to the discussion of the subject. It said "The Com-
mittee is of the opinion that central control of the district courts

is desirable."

Different methods of control are however found in these reports

and the area of control is also of varying extent.

Reduced to the briefest terms, the recommendations as to the

control lie between a Chief Justice and the Administrative Com-
mittee of the District Courts.

The subject matters of the control seem to be

(a) Standardized blanks and forms.

(b) Hours for opening court and during which the clerk's offices

shall be kept open.

(c) Days and hours of civil and criminal sessions.

(d) Assignments of justices and special justices.

* In December, 1933, Senate Doc. 125 of 1934, reprinted in Mass. Law Quart, for January, 1934.

** Senate 260 of 1934, Mass. Law Quart, for February, 1934, pp. 34-35.
*** House Doc. 1719 of 1938, reprinted in the "Preliminary Supplement" to Mass. Law Quart, for

April-June, 1938.
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We are of the opinion that a measure of centrahzed control will

not only prove of value to the courts, but also will integrate the

system and thus make for uniformity and efficiency while still pre-

serving the necessary individualized exercise of authority.

As to the controlling body, it seems to us that no chief justice

could efficiently function over seventy-two courts; nor is there any
excuse for creating new positions with salaries and office expenses,

at least, while the Administrative Committee of the District Courts

remains an integral part of the system. This committee was first

appointed October 1, 1922.* For sixteen years it has gone about

the state visiting the courts, meeting the officials, acquainting itself

with the actual conditions existing in each court. It has acted as a

clearing house and advisory board, carrying on an extensive corre-

spondence involving all matters of importance. It has visited the

penal institutions, held conferences with all the agencies of govern-

ment directly or indirectly interested. It has for years issued regu-

lar circular letters to the justices, clerks and probation officers,

generally twice a year, in which are discussed many topics of interest

and suggestions given. It has prepared and circulated forms for use

to meet new legislation. It has acquired a vast and intimate know-
ledge of all the district courts which should not be lost and which

should be of immeasureable value in any further extension of con-

trol.

We are strongly of the opinion that all the arguments which were

advanced in favor of a Committee as against a Chief Justice, when
the matter was first considered years ago, are still compelling, and

that any measure of control should be lodged in the Committee.

Before committing the people to large additional expense, a trial,

at least, should be given to the idea of such control by the Adminis-

trative Committee.

The question of the measure of control presents some difficulties.

The strongly individualistic nature of the management of each

court seems to require that any change in control be experimental

in character so that unnecessary antagonisms be avoided. The
idea of centralized control once engrafted into the system can spread

as conditions require or permit. New men coming into the system

will not have the same attitude which some of the older judges may
hold. We have great confidence, however, that, if wisely admin-

istered, any authority, especially in the hands of the Administrative

Committee, all of wliom are well known to the entire personnel of

the courts, will not meet with resistance or antagonism, but will

on the contrary be welcomed.

We consider now the specific matters of control

:

* Under St. 1922 c. 532 wh'ch was passed on recommendation of the Judication Commission in 1920.

See 2nd and final Report House Doc. 1205 of 1921. The need of an Administrative Committee was dis-

cussed on pp. 33-37 and on p 140.
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(a) Standardized Forms:

The Special Commission on Public Expenditures (already re-

ferred to) said of this subject "In the seventy-two District Courts

there are seventy-two different kinds of blanks and forms. . . . This

is neither practical nor efficient. The Commission recommends
that the Administrative Committee of the District Courts be

authorized to standardize district court forms", and suggested that

the Division of Accounts, after co-operative purchasing, furnish

them to the courts upon requisition by the judges and clerks. These

two suggestions can, of course, be divorced if desirable.

We are in accord with the idea that the time has come to stand-

ardized the forms, except, of course, writs and summons, which
must be of a form approved by the Supreme Judicial Court, and that

the Administrative Committee is best qualified to do this. It has

voluntarily prepared forms called for by new legislation, as already

stated, and for use in the juvenile procedure.

At the present time there is no statutory law providing for the

establishment of uniform forms. If the Administrative Committee
is to be given authority toward that end we submit the following:

Draft Act

Section 43A of Chapter 215 of the General Laws (Ter. Ed.) should be amended

by striking out in the ninth line the words "forms of blanks and records" and by

inserting after the word "clerks" in the tenth line the following new sentence

"The Committee shall establish uniform forms or blanks and records used in the

district courts other than the Municipal Court of the City of Boston.''

If the recoromendation of the Special Commission on Public

Expenditures is to be followed we submit the following:

Draft Act

Section 39 of Chapter 218 should be amended by strildng out in the fourth line

the words "blank books, blanks" and by inserting after the word "justices" in

the sixth line the following: "The Division of Accounts, Department of Corpora-

tions and Taxation, shall furnish approximately at cost to said district courts,

upon requisition of the justices and clerks thereof, uniform forms or blanks and

records established under Section 43A. No forms of blanks and records other

than those established under said section 43A shall be used in said district courts

unless approved by the Administrative Committee of the district courts."

This last sentence it would seem might properly be inserted in

chapter 43A of chapter 218 following the recommended amend-
ment if no recommendation is to be made that the Division of

Accounts do the printing.

(b) Hours for opening court and for clerks' offices.

There is substantial variation in the hours when the clerks' offices

are open. It ought not to be that the clerk's office in a large court
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should close at noon. Such a practice does not come within the

statutory term of "reasonable". (G. L. ch. 218, section 15.)

To assure proper service there is need of control in this matter.

To make that control effective, section 15 of chapter 218 should

be amended to read as follows:

Draft Act

"Justices of district courts, other than the Municipal Court of the City of

Boston, shall, with the approval of the Administrative Committee of the District

Courts, prescribe the hour when the respective courts shall open for the trans-

action of business and daily office hours for the clerks of their respective courts

during which the offices of the clerks shall be open. Such hours shall be fixed

with reference to the business of said courts and the convenience of the public

and of attorneys and notice thereof shall be posted in a conspicuous place in each

of said offices. In the event that the hours prescribed by any Justice shall not be

approved by the Administrative Committee, it may prescribe such hours and
they shall have the force of law and the courts shall open for the transaction of

business and the daily office hours of the clerks shall be as prescribed by said

order."

It is when we approach the sub-titles (c) and (d) that we find the

most difficulty.

(c) Days and Hours of Civil and Criminal Sessions.

Generally speaking, it is probable that, in each district court,

there has developed a practice of holding civil and criminal sessions

which reasonably conforms to the desires of the public and the bar.

We cannot, however, lose sight of the fact that judges are very

conservative and most of them have private practice or engage-

ments. Moreover there is great variance in the executive capacities

of different men. It is altogether probable that any controlling

body would not find it necessary to make many radical changes.

At the present time the statutory law with reference to uniform
rules of courts is found in G. L. ch. 218, sec. 43. In effect this sec-

tion permits the justices or a majority of them of all the district

courts, except the Municipal Court of the City of Boston, to make
and promulgate uniform rules regulating the time for the entry of

writs, processes and appearances, the filing of answers and for

holding trials in civil actions, etc. Each individual court has the

inherent right to make rules which are not in conflict with those

established by the justices and they are applicable to that court

alone. The present rules of the district courts are silent as to the

days for civil and criminal sessions. It is thus left to each court to

establish its own rules in these matters.

In case authority is to be vested in the Administrative Committee,
we submit the following:
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Draft Act

Amend section 43 of chapter 218 bj^ striking out the words "for holding trials

in civil actions" and by adding the following words "Any rule established by a

justice of a district court, other than the Municipal Court of the City of Boston,

with reference to the time for holding trials in civil and criminal actions may be

amended, after due hearing, by the Administrative Committee of the District

Courts and such amendment shall have the full force and effect of law and be

binding upon the court affected."

(d) Assignments of Justices and Special Justices.

We have studied the subject from all angles. We are not yet

ready to recommend any drastic measure but approach such con-

trol gradually. It would seem sufficient, for the present, to give the

controlling body or advisory board control of the use of justices and
special justices in courts, other than their own, only when a peti-

tion has been addressed to that body signed by not less than ten

members of the bar or by a public official or official body having some
inter-relation with the work of the district courts.

Segregated Courts and Full Time Service

From a long range point of view, the conception of full-time judi-

cial service must come into collision with our present segregated

court system. The obvious thing to do is to bring these courts more
together. Legal questions apart, this could be done by unification,

or, to a lesser degree, by co-ordination. In the absence of a much-
to-be-desired constitutional power in the legislature, not only to

create, but to merge courts, true unification would appear impossi-

ble.* Certainly, if that be the aim, no legislative attempt at uni-

fication of existing courts should be made without an advisory

opinion. Intolerable results would follow an adverse decision after

a period of operation.

On the other hand, much can be done, as the cases cited in the foot-

note, show, in the field of coordination. The only obstacle there is,

that, of all the officials of a given court, the judge alone cannot be
legislatively made the judge of another court than that to which he
was appointed. But the power of his court, and consequently his

power, may be enlarged, or reduced, as the legislature may think

wise. Control from without may be imposed if found necessary for

more uniform, or economical, operation. Means can be devised to

divide the total load more evenly among the courts of a given area,

as by transfer of cases for trial, so as to give more full-time judicial

service. Varying practices, on the part of other officials than judges,

in what are now isolated courts, can be much reduced through asso-

ciation, and more cooperation obtained. Such benefits may be ex-

pected, not so much from legislation as from administration, if that

power is given in a less diffused form. Until legislative opinion be-

comes more settled as to the extent to which full-time judicial service

*Brien v. Com., 5 Met. 508; Com. v. Leach, 246 Mass. 464; Buchannan v. Meisner, 279 Mass. 457.
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is practicable, it appears unprofitable to do more than state these

fundamental considerations.

PROCEDURE AS TO ACCESSORIES AFTER THE FACT

By the common law, assisting a person with knowledge that he

has committed a felony is a crime known as being an accessory after

the fact ; but a wife who thus assists her husband is exempted from
punishment. Ever since 1836 in Massachusetts this common law

rule has been modified by a statute, originally section 4 of Chapter

133 of the Revised Statutes of 1836 and now G. L. (Ter. Ed.) Chap.

274, sec. 4, which extends the exemption from punishment much
beyond the relationship of marriage as follows

:

"Section 4. Whoever, not a husband or wife, or, by consanguinity, affinity or

adoption, the parent or grandparent, child or grandchild, brother or sister of the

offender, after the commission of a felony, harbors, conceals, maintains or assists

the principal felon or accessory before the fact, or gives such offender any other

aid, knowing that he has committed a felony or has been an accessory thereto

before the fact, with intent that he shall avoid or escape detention, arrest, trial

or punishment, shall be an accessory after the fact, and, except as otherwise

pro\aded, be punished by imprisonment in the state prison for not more than

seven years or in jail for not more than two and one-half years or by a fine of not

more than one thousand dollars."

The operation of this statutory exemption in practise is shown
by the following statement of a justice of the Superior Court.

"The present law requires proof by the government beyond a reasonable

doubt that the defendant is not only not the husband or wife of the principal

felon, but that he is not by consanguinity, affinity or adoption, the parent or

grandparent, child or grandchild, brother or sister of the offender.

"It is enough of a burden to prove the non-existence of the exculpatory rela-

tionship by consanguinity without having to prove that it doesn't exist by

affinity or adoption.

"A defendant by standing mute can often make this the most difficult of the

constituent facts of the crime to be proved by the government.

"In England the only person excused by law for rendering aid to a felon with

the intent of helping him to escape justice is a wife; a husband enjoys no similar

exemption. Here we extend the exemption not only to the husband but to

parents, grandparents, children, grandchildren and brothers and sisters, brothers-

in-law, sisters-in-law, fathers-in-law, mothers-in-law, grandmothers-in-law and

grandfathers-in-law;—why, I do not know.

"It seems to me that excuse on the basis of relationship by affinity, should

be stricken from the statute and that a person should be required to file some-

time before trial a certificate of his relationship if he intends to rely upon it as

a defense. Then, the government will know what it has to prove.

"The law as it stands makes the government's burden unreasonably difficult,

as I well know from experience."
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This procedural situation amounts to a standing invitation to

ingenious criminals with modern training under modern conditions

to take advantage of it.

It has been suggested that the statute should be amended so that

the fact of relationship should not be a defence to the criminal

charge, but should be considered by the court in connection with

sentence to be imposed. This is a question of substantive law as to

which the Council makes no recommendation, but simply states it

as one of the suggestions which have been made. But, so long as the

relationship is recognized by statute as a defence, the Council is of

opinion that it falls within the general class of defences by which,

for many years by our statutes, the defendant has been required to

go forward with evidence in proof of the relationship before the

government is required to prove a negative without any positive

evidence from the defendant.

Under the narcotic drug act (G. L. c. 277), Section 38 provides

that

"A defendant relying upon a prescription, written order, registration, appoint-

ment or authority as a defence or justification shall prove the same, and until he

has proved it the presumption shall be that he is not so justified or authorized."

(See also G. L. c. 278, §7).

The Council recommends the following

Draft Act

Section four of chapter two hundred seventy-four of the General Laws is hereby

amended by adding at the end thereof the following sentence :

—

A defendant in a prosecution under this section relying upon a relationship

above described as a justification shall prove the same and until so proved the

presumption shall be that he is not so justified.

Such an act would put the defence of relationship on the same
basis as the defence of a license or other authority to do an act under
the statute already quoted with the burden of proof on the defendant

to show that the relationship existed. For an example of the work-
ing of the existing law, see Commonwealth v. Sokorelis, 254 Mass. 454
at p. 458.

A narrower form of act was also suggested as an

Alternative Draft Act

In a prosecution under this section unless the defendant files days

in advance of trial a certificate or notice of his relationship, there shall be a prima

facie presumption that no relationship described in the statute exists.

Whether the statute should continue to specify so many relation-

ships, as at present, as defences, is for the legislature to consider
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as a matter of substantive law upon which no recommendation is

made, but, as long as any relationships are thus recognized as

defences, some procedural plan for the application of the law in

action similar to those suggested should, in the opinion of the Coun-

cil, be provided.*

Entry Days for Criminal Appeals

We recommend more prompt entry days for criminal appeals** and

we call attention to the following statement in the Bar Bulletin for

December, 1937, by Wilbur G. HoUingsworth, Esq., who, as counsel

for the Voluntary Defenders Committee in Boston, has had constant

experience with the criminal sessions:

"In Suffolk County, by statute, there is a sitting of the Superior Court for

criminal business the first Monday of every month. Each defendant who appeals

from a lower court sentence, or is held for the Grand Jury, is bound over to the

next sitting of the Superior Court. For example, if a defendant was found guilty

by a lower court and sentenced on November 2 last and appealed, he would be

forced to stay in jail, if unable to raise bail, until December 6, before he would

be able to exercise his right to a trial in the Superior Court. When December 6

finally came, he would find so many others in the same position, that several

more weeks would probably pass before his case finally came to trial. This delay

is not caused by the number of cases pending before the court, but is a direct

result of the system in use. It is not unusual to see the criminal courts closed by

the 20th. of the month because of lack of business and at the same time find

several hundred men waiting in jail to be tried. In addition to the expense

involved in keeping these defendants in jail, the present procedure forces a

disturbing burden on the courts the beginning of each month, instead of dis-

tributing it evenly over the entire period. It is not necessary to have a tremendous

press of business one part of the month and a dearth of it the rest of the time.

There is no substantial reason why a defendant who appeals from a decision of a

lower court should not have his case disposed of by the Superior Court the same

week. The judges are available; the machinery of the court is ever ready to

function; the jail is full of men to be tried. ..."

We recommend the act recommended by the Judicature Com-
mission, of which the late Judge Sheldon was Chairman, in 1920,

in its second report (House 1205 of the year 1921, p. 149), which

reads as follows:

AN ACT TO PROVIDE FOR A WEEKLY RETURN DAY IN THE
SUPERIOR COURT FOR CRIMINAL APPEALS

Section twenty-two of chapter two hundred and twelve of the General Laws

is hereby amended by striking out, in the first line thereof, the words "The first

Monday of every month", and substituting therefor the words:—Every Monday,

—and by striking out, in the ninth line thereof, the words "said first", and sub-

stituting the word:—any,—so as to read:

—

Section 22. Every Monday shall be a

* See also 12th Report, 43-47; 13th Report, p. 23.

** For earlier discussions of this subject see 12th Report, p. 47 and 13th Report, p. 23.
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return day for the entry of appeals in criminal cases from district courts and trial

justices, and of suits upon recognizances and bonds in such cases. Such appeals

shall be entered on the return day next after the appeal is taken. Such suits may
be made returnable at the election of the district attorney at any such return day

within three months after the date of the writ. Trials by jury of such suits shall

take place at criminal sittings, and such suits shall be filed, docketed and re-

corded as criminal cases. If any Monday is a legal holiday, such entry shall be

made on the day following.

PROBATE COURT SESSIONS
PROPOSED REPEAL OF G. L. CHAPTER 215, §61

A curious question, arising from an obsolete statute, has arisen

which ought to be cleared up by the repeal of the statute,— §61

above referred to, as there seems to be some doubt in the minds of

some connected with the Probate Courts.

G. L. Chap. 215, §61 provides,

"No court shall be held by adjournment or otherwise unless

the register, assistant register or a temporary register is present."

On the other hand, §32 of the same chapter provides,

"Judges of probate courts may transact business out of court

at any time or place, if all parties entitled to notice assent thereto

in writing or voluntarily appear; and in such cases their decree

shall be entered as of such sessions of the court as the convenience

of the parties may require."

Section 33 provides that acts which do not require notice "may be

issued and performed at any time".

Section 58 provides that, "The Probate Court shall always be

open, except on Sundays and legal holidays, for hearings, etc. . . .

but the times of hearings shall be discretionary with the judges of

said courts".

Section 2 provides that probate courts shall be courts of superior

and general jurisdiction and every presumption made in favor of the

proceedings, and by §6 they have full equity jurisdiction concurrent

with the Supreme Judicial Court within their field.

Whatever may have been the earlier view of the statute, which
now appears as §61, when the probate courts were strictly limited

in their jurisdiction (and no cases appear to be cited in the anno-

tated statutes for that section) , it seems clear that with the modern
development of these courts into courts of general jurisdiction like

the Supreme and the Superior Court, that §61 must be construed as

directory and not as establishing a jurisdictional fact.

Section 61 does not say that a session is void if held while the

register or his assistant is not in the room. The presumptions re-



30 JUDICIAL COUNCIL P.D. 144

ferred to in §2 apply to every such session held and it is no more
necessary to recite as a jurisdictional fact the presence of the register

than it is in the Superior Court or the Supreme Judicial Court.

Indeed, a judge presumably has inherent authority to-day to act

as his own clerk, if necessary. In the early police courts, the judge

was expected to be his own clerk (See Com. v. Gilland, 9 Gray, 3).

In a Georgia case of Mealing v. Pace, 14 Ga. 596, 629, appears the

following passage, which is quoted for convenient reference in

11 Corp. Jur. p. 849:

"Our opinion is" that it is a false assumption "that the office of clerk is neces-

sary to the existence of the court. While we hold that he is a very proper officer

. . .we are quite clear that the court can live and move and have its being with-

out him. It can keep its own minutes, by entering them itself and signing them,

as is now done; and make its own adjournment from day to day or for a longer

time to suit its own and the pubhc convenience, without a clerk."

This seems to us the common sense view of a court of superior

and general jurisdiction to-day under our modern statutes, already

referred to, so that there is no serious question as to the legality of

a Probate Court session or any other court session if the register or

clerk or his assistants happen to be ill or temporarily out of the

room. But in order to avoid unnecessary doubts, we recommend
that the obsolete §61, above referred to, be promptly repealed.

We have consulted the Administrative Committee of the Probate

Courts in regard to this matter, and that committee agrees with

this recommendation.

The Administrative Committee also suggests that §32 of Chap.

215 be amended by striking out the words "and in such cases their

decrees shall be entered as of such sessions of the court as the con-

venience of the parties may require".

We support this recommendation. There seems to be no reason

why a decree should not be entered at any time as seems con-

templated by §58, already quoted, and that is probably the practice.

Minor Settlements

In several previous reports we have called attention to the matter

of the settlement of claims in favor of minors, who have no legal

guardian, and whose interests are looked after by a "next friend."

No interest of a minor in real estate can be disposed of, except by a

guardian appointed by and responsible to the probate court; no

executor or administrator will pay a legacy or distributive share of

an intestate estate, to which a minor is entitled, except to a guardian

appointed by the probate court or by deposit in the name of the

judge of probate for the benefit of the minor. But a claim for

personal injuries sustained by a minor can be settled by a self-

constituted "next friend" who is accountable to no court. We have
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called attention to the fact that in this regard Massachusetts lags

behind most of the jurisdictions of the United States* and in England

damages accruing to a minor for such personal injuries are paid into

Court and are administered by the court for the benefit of the minor.**

Not infrequently, the money is misappropriated so that nothing

is used or saved for the minor. We would not interfere with the

prompt settlement of these claims; but when the injuries are serious

and the amount considerable we believe that it should be paid to

some responsible person. We therefore renew our recommendation

and again submit a draft of an act applicable only to cases in which

the minors award by trial, or settlement, exceeds $500.

Draft Act to Protect Minors

If a minor is injured under circumstances which give rise to a claim for personal

injuries, no settlement of said claim for a sum in excess of $500, or payment of a

judgment or execution therefor in excess of said sum shall release the defendant or

satisfy said judgment or execution unless and until paid to a legal guardian of

said minor.

Interest on Claims for Personal Injuries or Damage
TO Property

In actions of contract the plaintiff is entitled to recover interest

from the date of his writ and in many instances from the date of the

demand for payment, if a demand be proven. In land damage cases

the general rule is that interest is computed on the damages from the

date of the taking. In civil actions for the recovery of damages for

death interest is added to the verdict from the date of the writ.

There seems to the council no reason why a plaintiff who, by a

judgment of the court, is entitled to damages because of injuries

sustained on a certain date should not receive interest from the date

on which the damages were sustained or, at least, from the date of the

writ.

As to pending cases, see opinion of Rugg, C. J., in Fidelity &
Casualty Co. v. Huse, et al. — 272 Mass. 448 at pp. 455^57.
We recommend the following based on the wording of G. L. chap.

229, §11.

Draft Act

In any civil action in which a verdict is given or a finding made for pecuniary

damages for personal injuries, or for damages to property, there shall be added to

the amount of damages interest thereon from the date of the writ, even though such

interest brings the amount of verdict or finding beyond the maximum liability imposed

by law.

Fees of District Courts

Clerks of district courts have no definite guide, as to fees to be

* See tabulated reports from other states; 6th Report of Judicial Council, Appendix C, pp. 80-81.

** See Massachusetts Law Quarterly for August, 1935, page 12.
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charged for certain writs, certificates, copies, etc., as Section 4 of

Chapter 262 of the General Laws is generally considered applicable

only to the Supreme and Superior Courts. This detail is of practical

importance because the uncertainty complicates the clerical service

of the courts. To clarify the situation we submit the following

Draft Act

Section 1 Chapter 262 of the General Laws is hereby amended by striking out

section 2 and inserting in place thereof the following:

—

Section 2. The fees of the Clerks of District Courts, in civil actions, shall be

as follows:

All blank writs of attachments with summons and all other blank writs or

summonses each five cents.

For the entry of an action, petition, complaint or commencement of supple-

mentary proceedings under Chapter 224, including filing of papers and entering

up and recording judgment, one dollar.

For notice to plaintiff or creditor of the desire of defendant or debtor to submit

to examination under said Chapter 224, three dollars.

For each order of notice, citation or precept, fifty cents.

For a commission to take deposition, fifty cents.

For a writ of habeas corpus, one dollar.

For a certificate of judgment or other proceeding, twenty-five cents.

For a copy of docket entries, one dollar.

All written copies, twenty-five cents per page.

Attesting copies, twenty-five cents per page.

For approving or disapproving by the court of sureties on bonds or recog-

nizances, except bonds given for removal of actions to the Superior Court, two

dollars.

For waiver of notice of marriage, one dollar.

All fees shall be payable in advance.

Section 2. Said Chapter 262 is further amended by striking out in section 4

lines 16 to 25 both inclusive.

REPORT REQUESTED BY THE LEGISLATURE ON
SENATE 79 RELATIVE TO TRUSTS AND TRUSTEES
By Resolves of 1938, Chap. 7, the legislature requested a report

by the Judicial Council on the subject matter of Senate Document
No. 79, relative to trusts and trustees. This act, submitted by the

Massachusetts Commissioners on Uniform State Laws, embodies

the model act drafted by the National Conference of Commissioners

on Uniform State Laws for the consideration of the various states.

This National Conference has, since 1912, been composed of repre-

sentatives from all the states and territories, the District of Colum-

bia, Puerto Rico and the Phillippine Islands. During this period

they have rendered notable service in the preparation of a variety

of acts, many of which have been adopted in different states and one

of them, the negotiable instruments act, in 53 jurisdictions. The
other acts are listed in the ^'Handbook" of the conference for 1937
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pp. (415-434) with the states in which, and the dates when, they

were adopted. The acts "declared obsolete, superseded or with-

drawn" are listed on pp. 413-414.

The original object of the National Conference, as stated in its

constitution, was "to promote uniformity in state laws on all sub-

jects where uniformity is desirable and practicable." At the meeting

of the conference in Boston in 1936, this description of its object was

amended to read as follows:

"(1) to promote uniformity in state laws on all subjects where

uniformity is deemed desirable and practicable;

(2) to draft model acts on (a) subjects suitable for interstate

compacts, and (b) subjects in which uniformity will make more

effective the exercise of state powers and promote interstate

cooperation; and

(3) to promote uniformity of judicial decisions throughout the

United States."

(See 1936 "Handbook", p. 372.)

The history of the National Conference and its work and the

variable extent to which the different acts drafted by it have been

adopted in the states, with the exception of the negotiable instru-

ments act already referred to, demonstrate the fact that these acts

are submitted, as indicated in the amended statement of the object

of the conference above quoted, as "model" acts similar to the model

"code of criminal procedure" prepared a few years ago by the

American Law Institute—another professional organization with

nation-wide representation which is co-operating with the National

Conference in regard to some matters. Obviously the primary

reason for imiform laws is to remove confusion and error in matters

which have an interstate play, such as commercial law, interstate

rendition, conflict of laws and the like, but this primary reason fails

when the subject of a proposed model law is one preponderantly of

domestic concern intensively developed by judicial precedent, rather

than by statute, so that an attempt at statutory codification would

cause, rather than remove, confusion, error and the grounds of un-

necessary litigation.

The policy of Massachusetts for more than a century has been the

common law policy, or conception, of law, rather than the codifica-

tion poUcy. As stated by the Commissioners on the Practice Act
of 1851,—

"We believe one important lesson has been taught, that laws

should be derived, not created; deduced by experience and care-

ful observation from the existing usages, habits and wants of

men."
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Without attempting to strain this idea too generally, we believe

that it applies to the law of trusts in Massachusetts, where we have

a large body of fiduciary law based on legal principles worked out

during a century or more of legal decisions, and we believe it wiser

that the future development of the law of trusts in this Common-
wealth should be left to what has been called "the elasticity of case

law" than to substitute statutory rules in an old community on
such a subject. The Massachusetts law of trusts in the main,

though not wholly, conforms to the restatement of the American

Law Institute on the subject.

One of the most important Massachusetts opinions on the subject

setting the standard of fiduciary performance adaptable by the

courts to constantly changing conditions of life, is the opinion of

Judge Samuel Putnam in 1830 in Harvard College v. Amory (9 Pick

446). The court said,

—

''Trustees are justly and uniformly considered favorably, and

it is of great importance to bereaved families and orphans . . .

provided they conduct themselves honestly and discreetly and

carefully, according to the existing circumstances in the discharge

of their trusts. If this were held otherwise no prudent man would

run the hazard of losses which might happen without any neglect

or breach of good faith,"

That is the standard (subject to special provisions extending or

limiting it) set for individual trustees who are still common in

Massachusetts and likely to be so in spite of the increase in corporate

fiduciaries.

Approaching the subject from this point of view and with appre-

ciation and respect for the Massachusetts Commissioners on Uniform

State Laws and the work of the National Conference, of which they

are a part, we cannot recommend the passage of Senate 79 in

Massachusetts, however much it may be of practical value in other

states. The proposed "Uniform Trust Law," as it is called, is not a

general codification of the law of trusts, but deals merely with

certain limited aspects of it.

If any of the provisions in the act are to be considered in Massa-

chusetts, we think they should be considered separately on their

merits as related to the general law of trusts independent of statutes,

and not together. To make a complete analysis of the different

sections of the act would require too extended a discussion, but we
have sought the views of others familiar with the law of trusts, and,

for the assistance of the legislature, submit in Appendix C some of

the comments which we have received in regard to the various

sections, for what they are worth.

There are, however, two sections of the proposed act which have
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SO direct a bearing on administration of the law by the courts that

they call for separate discussion.

Sections 12 and 14 provide for an action at law against the trust

estate, in which any beneficiary (not another creditor, at least in

terms) shall have notice and a right to join. Assuming that the

trustee will always prove helpful and can and will disclose his bene-

ficiaries (for which no sanction is provided except by default) it is

obvious that this provision is a radical departure from our present

law. Its working out in practice would raise a horde of troublesome

questions which it would take years to settle. Whatever one may
think of the wisdom and practicabihty of merger or "fusion" of law

and equity for administrative purposes,"^ it would seem that such a

step if taken at all should be general and not be hmited to a part of

a particular branch of equity jurisprudence.

Except in the case of a defaulting trustee, which can be better

handled in equity, it is difficult to see why every beneficiary^ should

be given notice and a right to intervene, and defend in competition

with the defence raised by the trustee. The result might well be to

burden the estate with numerous claims of counsel for beneficiaries

for costs out of the fund, besides complicating the defence to the

detriment of the trust.

It should also be remembered that the great bulk of contract

htigation now comes into our district courts, whose action is swift,

and should be, if justice is not to be delayed. Very many suits

against trustees are brought in those courts. To forbid judgment

even in a "no-defence" case, until all beneficiaries have been brought

in, is bound to create delay and confusion. The proposed step may
fit into the procedural systems of some states, but not in Massachu-

setts.

The other proposed section relating to administration is Section

19, which provides that,

—

"{Power of Court). A court of competent jurisdiction may, for

cause shown and upon notice to the beneficiaries, relieve a trustee

from any or all of the duties and restrictions which would other-

wise be placed upon him by this chapter, or wholly or partly

excuse a trustee who has acted honestly and reasonably from

liability for violations of the provisions of this chapter."

This section, which may be suited to difficulties in other states,

seems to us peculiarly unsuited to Massachusetts. It appears to

say that in a given case the court may say that any or all of the law

provided in the other parts of the act shall not be the law in that

case. Probably that is not the intention for the last clause indicates

the intention that an honest tiiistee who has "acted reasonably"

* This was the description by Sir George Jessel of the effect of the English Judicature Acts. They did
not abolish the distinction between law and equity.



36 JUDICIAL COUNCIL P.D. 144

under the particular circumstances shall not be held to have violated

his trust. But the standard of the reasonable prudent man under

the circumstances is the Massachusetts law stated in Harvard College

V. Amory, already quoted, and not an excuse for not applying the

law. In our opinion the sound idea of reasonableness under the

circumstances can be better developed and understood as law in

the cases than as a special exemption from law under a statute.

If there is to be absolution for honest errors of judgment on the part

of a trustee, no good reason appears why it should be restricted to

the limited field covered by this proposed act.

The comments on other sections of the proposed act will be found
in Appendix C, as already stated.

Report Requested by the Legislature on House 1489 — A
Bill to Abolish the Defences of Contributory and Imputed

Negligence in Cases of Death or Injury of Children
Under Seven

By Chapter 30* of the Resolves of 1938 the legislature requested a

report on House No. 1489 which would add to Chapter 90 of the

General Laws the following new section:

"Section 34K. In actions against the operator of a motor vehicle for personal

injury resulting from the operation of such motor vehicle, where the person in-

jured is a child under the age of seven, neither contributory negligence nor the

negligence of a parent or other person imputed to such child shall be a defence.

The doctrine of contributory negligence in respect to children as

applied by the Supreme Judicial Court is wholly humane and in our

opinion works no hardship. If a child is of such an age that he is able

to exercise any care at all for his own safety, all that the law exacts

of him is that his care measures up to the standard of the care of the

average child of his years.

As much cannot be said as to the humaneness of the Massachusetts

rule which imputes the negligence of a parent, or custodian, of a

child, too young to exercise any care for his own safety, to the child

himself. Such law cannot be predicated upon the doctrine of agency

when the child has chosen no agent and, in fact, is too young to select

an agent. The doctrine would seem to have no sound basis. It is,

however, firmly ingrained in the common law in this state and we feel

that the General Court should move with caution in changing the

common law.

In the resolve adopted by the General Court we are asked to in-

*Resolves of 1938, c. 30:

"That the judicial council be requested to investigate the subject matter of current house document

numbered fourteen hundred and eighty-nine, relative to abolishing the defences of contributory negligence

and imputed negligence in cases of death or injury to children under seven, and to include its conclusions and

recommendations in relation thereto, with drafts of such legislation as may be necessary to give effect to the

same, in its annual report for the current year."
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vestigate "the subject matter" of the bill. Whether this request is

any broader than the document itself, we are uncertain. We feel,

however, that if the common law in respect to imputed negligence is

to be modified by statute, the doctrine should be considered in all its

ramifications. It involves the imputation of the negligence of the

operator of a motor vehicle to a person who entrusts himself to the

care of the operator. There are indications in recent decisions of the

court that this doctrine is meeting with modifications and it may be

now that there must be a "negligent entrustment" of the passenger

to the care of the operator. A closely related rule of law is that by
which the court has barred the right of the passenger in an auto-

mobile to recover damages for injuries under the grade crossing

statute (G.L. (Ter. Ed.) c. 160, § 232), where the operator of the

motor vehicle is guilty of violation of § 15 of c. 90, requiring him to

slow down and proceed cautiously in approaching a crossing, or is

guilty of gross or wilful negligence. This barring of the passenger in

the automobile seems to be based upon a fiction of the law that the

operator, in the words of the statute, "had charge of his person."

This seems to us a harsh doctrine.

The court has held, as we understand the rulings, that it is not

error for the judge to submit to the jury in any case, where a child is

injured upon the highway and is not under four years old, the ques-

tion of whether the child has any capacity for exercising care for his

own safety. We are not aware of any case where this ruling has been

applied to a child riding as a passenger in a motor vehicle, but, we
understand, there is a case at present pending in the Supreme Judicial

Court which will decide whether the rule, applied to a child traveling

in the highways on foot, is applicable to children riding in the high-

ways in motor vehicles. Until this decision is handed down we do

not believe that any legislation should be enacted respecting the law

of imputed negligence, because, as we have said, we believe that when
the subject is dealt with by legislation it should be treated in all its

various aspects in order that we may not have patchwork legislation.

Suggestions to the Courts as to Appointment of Receivers

AND Other Persons to Administer Property

In the thirteenth report last year, the Council made a number of

suggestions to the different courts of subjects which might well be

regulated in practice without legislation. These suggestions will be

found on pages 39-43. We again call attention to these suggestions,

and particularly to the suggestion on page 43 that when the courts

appoint persons to administer property, such as receivers and others,

the owners of the property should have a voice in the selection of the

managers.
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THE NEED OF PROVISION FOR A JUST COURSE OF PROCEDURE IN

THE SUPERIOR COURT TO MEET UNUSUAL CIRCUMSTANCES IN

CRIMINAL CASES

In the recent Romano case a defendant charged with armed robbery was tried

and convicted in the Superior Court. He wished to appeal but both the judge who
tried the case and the official stenographer who took the evidence died and as no

other stenographer could read the shorthand notes, the record for appeal could not

be prepared. Shortly afterward, as the defendant himself died, the problem of that

particular case disappeared ; but the same situation or some other unusual combina-

tion of circumstances affecting the rights of a defendant may arise at any time and

reasonable provision should be made for dealing justly with such cases. If the

recommendation as to the review of capital cases is adopted it would cover such

circumstances in those cases, but the circumstances may occur in cases other than

capital and the Superior Court should, be authorized to order a new trial or other-

wise protect the defendant's rights. While the Supreme Judicial Court m_ay, per-

haps, have authority inherent in its constitutional functions or by virtue of its

general supervision of other courts and power to frame new writs, if needed to

accomplish justice under G. L. c. 211, Sec. 3, and G. L. c. 220, Sec. 2, that court

should not be burdened unnecessarily with matters which can and should be more
readily disposed of by the Superior Court in which these cases may arise and where

all the facts are clear. In the consideration of this matter we have had the benefit

of a memorandum by Mr. Justice Fosdick of the Superior Court.

An act can be drawn to cover merely the cases of the death of a judge, or of the

stenographer or both. Drafts of such acts were submitted to the Joint Committee
on Rules of the Legislature at the last session for late entry but in the mass of other

business they were not admitted and nothing came of them. We shaU be glad to

submit a draft of such a limited act if desired. It seems to the Council, however,

that a more general provision may be advisable enabling the Superior Court to deal

with any unusual situation as justice requires. We submit the following:

Draft Act

To amend General Laws, Chapter 278, Section 29, see 33A, by inserting the words

printed in italics below and by stipulating that such amendment is retroactive, so

that the section will read as follows:

The Superior Court may, at the sitting in which an indictment is tried, or within one
year thereafter, or in capital cases, within said year or at any time before sentence,
or at any tivie thereafter for good cause shown, upon motion in writing of the defendant,
grant a new trial for any cause for which by law a new trial may be granted or if it

appears to the court that justice has not been done, and upon such terms or con-
ditions as the court shaU order.

The words "or at any time thereafter for good cause shown", herein suggested as

an amendment, do not extend the tim.e for fihng the motion in the ordinary situ-

ation, but it does provide a method of relief in unusual circumstances such as

are those described.

Any such statute should be made retroactive to cover unjust situations which
may occur before its passage. Retroactive laws to protect persons by mitigating
strict provisions of existing law are valid because they are not ex post facto laws.

See Malloy v. So. Carolina 237 U. S. 1180; Rooney v. No. Dakota, 196 U. S. 319;
Blount V. Wmdley, 95 U. S. 173.
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Attachments

The Thirteenth Report contained a memorandum by Mr. Daly
suggesting radical changes in the law of attachments (see pp. 43-44).

A bill was submitted to the legislature by Mr. Daly numbered
House 1270 of 1938. Four statutes regulating or restricting the

right of attachment were passed by the legislature this year, as

follows St. 1938, c. 303 restricting the use of trustee process; c. 325

relative to dissolution of attachments by trustee process; c. 348 as

to the appointment of keepers; and c. 343 requiring permission of

court for attachment of wages, this last act being a recommendation

of the Judicial Council.

Mr. Daly has submitted to the Council a revised draft of his

bill. The Council has the matter under consideration.

The usual statistical tables showing the details of business of the

various courts will be found in Appendix D of this report.

Respectfully submitted,

FRANK J. DONAHUE, Chairman.

JOHN E. FENTON.
JOHN V. PHELAN.
WILFRED BOLSTER.
CHARLES L. HIBBARD.
FRANCIS R. MULLIN.
JOHN AUGUSTINE DALY.
CHARLES A. McCARRON.
FREDERIC J. MULDOON.

Memorandum by Mr. Mullin

Although all my associates agree that consideration should be

given by the courts to the preferences of those interested in the

appointment of receivers and other fiduciaries, having the control

and management of property, a majority of the Council simply

recommend a renewal of our suggestion in our report of last year,

viz: that all the courts adopt ''measures to guard against the abuse

of patronage with respect to the appointment" of receivers and other

fiduciaries.

I believe that merely making such suggestions to the court, may
not, effectively, remedy the situation.

No effective action, as far as I can ascertain, has been taken upon
our suggestion of last year.
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In the Mass. Law Quarterly for Jan.-April 1938— it was suggested

that the courts adopt a rule giving parties in interest an opportunity

to express their preferences in the appointment of receivers and other

fiduciaries. Yet no action has been taken upon that suggestion.

I, therefore, am of the opinion that a statute should be recom-

mended rather than merely calling the situation to the court's

attention.

Parties having an interest in property have an inherent moral and
natural right, independent of any statute creating such a right, to

determine who, subject to the approval of the court as to fitness,

shall control and manage such property.

A statute should be enacted recognizing that right and thereby

meet the situations that have very properly and justly aroused much
criticism. Suggestions or recommendations may fall far short of

affording an adequate remedy, while a statute could effectively pre-

vent a recurrence of the situation.

Complaints by members of the bar and parties in interest in liti-

gation have been very properly made that some judges in making
appointments of receivers, special administrators and other fiduciary

officers, have been guided rather by personal friendship and political

association than by a consideration for the wishes and views of those

vitally financially interested in the management and control of the

property.

''Where a receiver, (special administrator or other fiduciary) is a

personal or political friend of the judge who appoints him such action

subjects the judge himself, and the court of which he is a member,
to suspicion, even though the appointee might be said to possess rare

qualifications for his task." (Report Chicago Bar Assoc. Com. —
1933).

More than a century ago, an English court, expressing the stand-

ard which should prevail when denying a master's right (under

English procedure) to appoint a receiver of his own selection said,

"It is necessary not only that justice should be purely administered

but that it should be administered in such a way as to be beyond the

reach of suspicion."

The appointment of a receiver or other fiduciary is not a piece of

patronage to be exercised by the courts but a step in the determina-

tion and protection of the rights of the parties in interest, and it is

the right of selection, subject to the approval of the court, by the

creditors and other parties in interest, that I emphasize.

It may be contended that the courts have always had the right

to name receivers without the suggestion or even over the objection

of parties in the case. "This is historically unfounded". (Report—
Chicago Bar Assoc. Com. — 1933).
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"The exercise of this power by the court has never been regarded

as good chancery practice except in individual cases, where there

were special circumstances calling for a departure from the general

rule. A study of the cases, both in England and America bear out

this conclusion." (Report — Chicago Bar Assoc. Com. — 1933).

It may also be contended that giving the parties an opportunity

to be heard in the matter of selecting a receiver or other fiduciary, is

simply a privilege extended by the court in the exercise of his dis-

cretion.

The Judiciary is not a kingdom of which the parties to litigation

are merely subjects, who enjoy only privileges. On the contrary,

they have inherent and inalienable rights. The judiciary, through

the enactment of laws, is an agency or instrumentahty, created by

the people, and clothed, by the people, with authority and imposed,

by the people, with the duty of recognizing and enforcing the rights

of the people. The judges are not the superiors of the people— and

the people are not the subordinates of the judges.

"Judicial discretion", whether sincere, or colorable, should not be

permitted to disregard or destroy inherent moral rights. Nor should

"judicial discretion" be used as a plausible reason to conceal a bad

practice.

Cannon 12 of Judicial Ethics of the American Bar Association is as

follows

:

"Trustees, receivers, masters, referees, guardians and other persons appointed

by a judge to aid in the administration of justice should have the strictest probity

and impartiaUty and should be selected with a view solely to their character and

fitness. The power of making such appointments should not be exercised by him

for personal or partisan advantage. He should not permit his appointments to

be controlled by others than himself. He should always avoid nepotism and un-

due favoritism in his appointments."

Under U. S. bankruptcy practice, the creditors have a right, sub-

ject to the approval of the court, to appoint a trustee to manage the

property in which they are interested.

Under our state probate practice, the right to administer estates by
parties in interest is provided by statute.

Under our state insolvency laws the creditors have the right, sub-

ject to the courts approval, to choose one or more assignees. (Gen.

Laws, c. 216, §49).

If the court disregards the views or wishes of the parties interested

in the appointment of a receiver or other fiduciary, having the con-

trol or management of property, then the parties to the litigation are

deprived of their right to make recommendations with reference to
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the person who is to be entrusted with their property and the court

is in reaUty usurping a function which does not belong to it. (Chi-

cago Bar Com. Report).

I, therefore, recommend the enactment of a statute as follows:

Whenever it is necessary or advisable in the opinion of the court to appoint a

receiver or other fiduciary to manage property, the Court shall appoint the person

or persons nominated by the majority, in number and amount of claims, of credi-

tors and other persons primarily interested, if the Court finds that the person or

persons so nominated is or are suitable.

FRANCIS R. MULLIN
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APPENDIX A

THE JUDICIAL COUNCIL AND THE RESULTS OF ITS
WORK

Why is it? What is it? What has it done?

Although the Judicial Council has been in existence and actively

at work for the past fourteen years since 1924, has filed thirteen

annual reports containing many suggestions the majority of which

have been adopted, the questions noted above are still asked occa-

sionally, not only by lawyers outside of Massachusetts, but by
Massachusetts lawyers, and the story of those years appears to be

somewhat hazy in the minds of many who have followed the work.

For the information of those who have not followed closely the

reports of the Judicial Council, and to refresh the recollection of

those who have followed the reports, but who may not have kept in

mind the continuity of the work, this account has been prepared

as an appendix to the fourteenth report.

The Historical Background

After the adoption of the constitution in 1780, a commission
similar to a judicial council was created to prepare a revision of

laws so that they should be "accommodated to the new govern-

ment." This committee consisted of the chief justice and three

associate justices of the Supreme Judicial Court, Cushing, Sargeant,

Sewall and SuUivan, the attorney general, Robert Treat Paine,

James Bowdoin, and John Pickering. They appear to have served

until 1788, but we know of no copy of their reports, although a
report of 1788 is referred to as a report of "the revising committee"
in the report of 1798 of the legislative committee on Judicial System.
From 1798 on, there were various formal or informal studies of the

system, at intervals, by legislative committees or others.

In 1803-4 various recommendations were made by Mr. Justice

Sedgwick to Mr. Otis, then speaker of the House, and by the entire

court to Governor Strong, which appear in letters in possession of

the Massachusetts Historical Society (printed in Mass. Law Quart,
for May 1917, pp. 498-507).

In 1808 a legislative committee headed by Joseph Story of

Marblehead, later the distinguished justice of the Supreme Court of

the United States, recommended more general equity jurisdiction.

Among the legislative documents at the State House for the year
1827 appears a letter of January 4 of that year directed to the Senate
Judiciary Committee from Chief Justice Isaac Parker calling atten-

tion to the practical obstacles to the administration of the equity
jurisdiction of the court. The habitual lack of public understanding
of the need of full equity jurisdiction to prevent injustice delayed
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action until about 1877, when the present full jurisdiction was
recognized. The amount of injustice which must have gone on
without remedy before that time must have been very great.

In 1835, the Commissioners on the Revised Statutes recom-
mended a number of changes. In 1851 and 1853 appeared the im-
portant report of the Commission on the Practice Act which was in

substance the basis of the present practice act. In 1859, a joint

legislative committee recommended the creation of the Superior

Court and other changes.

In 1876, 1886 and 1892, there were reports of committees or com-
missions on the judicial system. In 1893 and 1897, there were
reports of commissions resulting in the creation of the Land Court
in 1898. In 1899 a commission headed by Judge Sheldon helped to

simplify criminal pleading.

In 1909, there was a report of a Commission on Causes of Delay
in the Administration of Justice. In 1909, Mr. Justice Lummus
wrote his article on the failure of the appeal system in the district

courts. In 1912, the report of the Commission on Industrial Acci-

dents resulted in the creation of the Industrial Accident Board,

and the report of the special Commission on Suffolk County Courts
led to the abolition of the old system of appeals in the Municipal

Court of Boston, with its double trials, and the substitution of the

present removal system which was extended to the other district

courts in 1922.

In 1916, a Commission on the Trial Justice System resulted in

the reduction of such trial justices to the number of ten in certain

specified localities.*

The Judicature Coininission of 1919-1920

Complaints of delays and criticism of different parts of the

judicial system continued, and, in 1919, the Judicature Commission

was created to study the entire judicial system. It continued in

existence for fourteen months. This commission had as its chair-

man Hon. Henry N. Sheldon, a retired justice of the Supreme Judi-

cial Court, who had served for about ten years on that court, pre-

ceded by about ten years of distinguished service on the Superior

Court. The other two members of the commission were George R.

Nutter of Boston and Addison L. Green of Holyoke. The first

report of this commission in 1919 was entirely devoted to the

subject of small claims courts and resulted in the provision in 1920

for the present small claims procedure in all the district courts of

the Commonwealth for the collection of claims not exceeding $35

(an amount since raised to $50). This was the first statewide pro-

cedure of its kind in the country.

* Most of the reports referred to are listed with references in the 2nd report of the Judicature Com-
mission,pp. 166-168.
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The second and final report appeared in December, 1920, and

contained a picture of the judicial system of Massachusetts and its

cost and a discussion of a wide variety of problems relating to it

with a considerable number of recommendations for changes of

detail, many of which have since been adopted, to avoid what
the commission described as "a, waste of judicial power at both

public and private expense" (p. 10).

The Recommendation of the Judicature Commission for the

Creation of the Judicial Council

In addition to their discussions and recommendations, they

pointed out that the study of a system for the business of adminis-

tering justice, costing the public as well as litigants some millions

of dollars a year, was too large for any temporary commission to

complete. Therefore, they recommended the creation of a judicial

council as a permanent body for the continuous study of the judicial

system for the reasons stated in the extract from their report here-

inafter quoted.

Extractfrom the Second and Final Report of the Judicature Commission

in 1920 {House Doc. 1205 of 1921)

''Need of a Judicial Council" (in 1920)

The Commission said:

"The courts of Massachusetts have developed hitherto as

separate organizations having very little relation to each other.

There has never been any central body of a permanent character

for the accumulation of information and the consideration and

discussion of questions of organization, practice and procedure

bearing on the subject of judicial administration.

"We are not unmindful that from time to time commissions or

special committees have been appointed to consider the judicial

system or parts of it. The reports of these commissions and

committees are valuable, but unfortunately copies of the most of

them are very scarce. Many of the recommendations thus made
have been adopted by the legislature. From time to time, also,

committees of judges have revised the rules of various courts.

The judges of probate courts have for some time held regular

meetings for the exchange of ideas and the development of greater

uniformity in practice. Some years ago, an association of justices

of the district courts was formed for similar purposes, and it has

from time to time published valuable reports in regard to various

matters, and useful legislation has resulted.

"The bar associations and committees of such associations

have also made studies and recommendations to the bar, the
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courts and legislature, and some of these recommendations have

been adopted.

"The legislative committees on the judiciary and on legal

affairs are in constant session every year hearing petitions for

legislation of every variety relative to the courts, submitted

mainly by individuals. Some of these suggestions have been

carefully prepared and thought out, while many of them have

not. These committees render good service to the Common-
wealth in dealing with such proposals. Both of these committees,

however, are over-burdened with the many petitions for legisla-

tion presented to them every year, in addition to the work of the

individual members in other connections.

"It is not a good business arrangement for the Commonwealth
to leave the study of the judicial system and the formulation of

suggestions for its development almost entirely to the casual

interest and initiative of individuals. The interest of the people,

for whose benefit the courts exist, calls for some central clearing

house of information and ideas which will focus attention upon

the existing system and encourage suggestions for its improve-

ment. . . .

"Some central official body is needed for the continuous study

of questions relating to the courts. Such a body, the commission

believes, should consist partly of judges and partly of members

of the bar, with the chief justice of the Supreme Judicial Court

as the head of the judicial system of the state, or some other

member of that court, delegated by him, as its presiding officer.

The members of this bod}^ should serve without compensation,

but they should be provided with the necessary clerical assistance

and an efficient executive secretary, at an adequate salary, to

collect information and prepare the material for their consid-

eration.

"It has been suggested that such a council should be given

rule-making powers, but, in the opinion of the commission, this

is not necessary. The functions of the body should be those of

a permanent judicature commission, with authority to investi-

gate and with the duty of submitting an annual report to the

governor in regard to the work done in the courts of the Com-
monwealth, and making such suggestions as they deem advisable.

The contents of such reports may then be used as a basis of study

and recommendation by any one interested, and the legislature,

the bar, the courts themselves and the people will be better in-

formed than they ever have been before in regard to the opera-

tion of this branch of the government. It should be provided,

also, that clerks of the various courts should make such peri-

odical reports in regard to the business done as the council
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may require, so that a centralized system of statistics may be

developed.

''It does not seem advisable that this body should be too

formal in its character or in its deliberations. The main point

is that there shall be an officially recognized body of judges and
members of the bar who are expected to meet for the mutual

exchange of views and the discussion of practical questions, to

whom suggestions may be made, and who will report annually.

The commission believes that such discussions would gradually

result in many valuable improvements in the courts of the com-
monwealth and the methods of administration and practice.

"For these reasons the commission recommends legislation to

provide for a judicial council, and submits a draft of such legisla-

tion; and we believe that this recommendation of such a council,

with such functions as are outlined above, will appeal to the

business sense of the community."

This was not the first suggestion, as the idea of an advisory council

had been suggested in one form or another in the Journal of the

American Judicature Society as part of the country-wide movement
for the study of administration, and under the leadership of Chief

Justice Taft, Congress, about 1920, provided for a Conference of

Senior Circuit Judges in the Federal system. This was an important

step in the gradual progress toward a closer study of practice in the

Federal courts. To some extent it embodied the idea of a better-

developed judicial council which is simply, that if representatives

of those engaged in administering different parts of a great organiza-

tion get together and talk things over, they will all learn something

and helpful suggestions will result. That is the basic idea of a judi-

cial council, which must be as sound when applied to the courts as

it is outside of the courts in other affairs. The judicial councils

which have been created since 1920 differ from the Federal Con-
ference of Circuit Judges in that the judicial councils are con-

structed on the fact that the bar, which represents the clients of the

community, is as much a part of the judicial system as the bench,

and that a continuing body for the study of the system requires

representation of both parts. This was brought out in the pas-

sages above quoted from the Judicature Comanission.

The first result of the report of that commission appeared, not in

Massachusetts, but in Ohio, where the report was used as the basis

for the creation of the first state judicial council. This was followed,

in 1924, by the passage of the act as drawn by the Judicature Com-
mission creating the Judicial Council of Massachusetts. Since that

time the movement has spread throughout the country and there

are now judicial councils of one kind or another in twenty-seven

states, and there are movements for the creation of such bodies in
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other states. (See Journal, American Judicature Society for Aug.

1938, p. 73.)

The Massachusetts Council had as its first chairman the late

Hon. William Caleb Loring, a retired justice of the Supreme Judicial

Court, four other judges and four members of the bar. It began its

work in December, 1924, and has been functioning ever since, hav-

ing filed 14 annual reports with the governor as well as occasional

special reports. These reports have been referred each year to the

legislature by special message in order to bring them formally before

that body. The following is a summary of the work of the Council

during those years and its practical results.

THE STORY OF THE RECOMMENDATIONS IN THE
FIRST 13 REPORTS OF THE JUDICIAL

COUNCIL SINCE 1924

Before telling this story, attention may well be called to the

reminder, on page 23 of the second Report of the Judicature Com-
mission, "that in the development of a judicial system sudden

changes of a very radical character . . . are not easily affected."

Progress in a community with settled habits of thought of many
years' standing is generally gradual in the administrative field.

One of the functions of a judicial council is to submit the best pro-

posals which they can think of to adjust this or that part of the judi-

cial system, or of the methods of procedure, to meet the changing

public needs of justice, as well as of the tax-payers who pay the

public cost, not with the expectation that these proposals will

necessarily be adopted forthwith, but in order that such proposals

may be ready at hand as a basis for discussion and improvement
when the public need is recognized sufficiently to stimulate action

by the courts or the legislature. As illustrating the occasional

blindness, even of the ablest men, to the practical needs of justice

in what we today consider obvious directions, we find in the intro-

duction to Colby's "Practice" (the volume in common use about

1846, about 10 years after the Revised Statutes of 1836 and 5 years

before the Practice Act of 1851-1852), the following sentence:

"The system of practice which prevails in Massachusetts . . .

is probably the most beautiful and simple system that now exists

in the world."

Probably no one would apply the word "beautiful" to-day to

to any system of practice, and in 1851 the Commissioners on the

Practice Act recommended something more simple and more
"beautiful," but even they (B. R. Curtis, one of the ablest lawyers

in our history and, shortly after, a Justice of the Supreme Court of

the United States, Chapman, later Chief Justice of Massachusetts,

and Nathaniel J. Lord, one of the leaders of the Essex bar), solemnly
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stated that it would be against the public morals to allow the

parties in a case to testify as witnesses. (See Report of Commis-
sioners, p. 156). Within five years the legislature evidently con-

sidered that statement as lacking in simple common-sense, and by
an act of 1856, allowed the persons, who presumably know more
about a case than anyone else, to testify in court. But the fact that

this was not allowed in civil cases before 1856 shows the need of the

continuous study of administrative details. There are still many
details of practice which have little more justification than this old

rule about witnesses. Accordingly, in connection with the following

account of the recommendations of the Judicial Council, whether

of a broad or of a more limited nature, it should be remembered
that every detail of procedure affects, in one way or another, the

fives of many persons and the purses of the public and of the liti-

gants, and others connected with the administration of justice,

and is, therefore, of practical importance and deserving of study and
improvement, if possible. A very recent illustration of this appears

in one of the recommendations of the Council, which was adopted

by St. 1937 c. 311 allowing the withdrawal of appeals in criminal

cases entered in the Superior Court. In one year since that statute

more than 200 appeals were thus withdrawn by defendants, so that

they and the public were spared the delay and expense of proceed-

ings in the Superior Court.

The First Report of the Council (November 1925)

After explaining the broad changing and, therefore, "continuous"

problem before it, the Council began its work with a study of the

delay resulting from congestion then existing in the Superior Court
and the causes of it, with a review of the various changes since that

court was created in 1859, and an examination of the modern and
less dilatory English procedure which was then being studied all

over the United States. This was followed by three recommenda-
tions as to criminal procedure :

—

First, the continuance of the use of

District Court judges for the trial of misdemeanors in the Superior

Court until changes should be adopted which would eliminate the

need. This recommendation has been followed ever since as the

changes have not yet been made. Second, a plan to reduce this

need by an experiment in the Boston Municipal Court of eliminat-

ing double trials of criminal cases by providing for removal, by
defendants who wished jury trials, to the Superior Court and
abolishing appeals on the facts in cases not so removed, but sub-

stituting in such cases appeals on questions of law to the appellate

division and an appeal for review of the sentence to a reviewing

board of three judges of that court. This recommendation has

been renewed several times by the Council, regardless of changes in
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membership, but has not yet been adopted because of arguments

based on conservative apprehensions which the council has re-

garded as exaggerated. The latest form of act recommended
appears in the 12th report (pp. 31-35). It would be a far-reaching

and illuminating experiment which could be extended if it worked
well and abandoned if it did not. The Judiciary Committee re-

ported it favorably on two occasions, but as they proposed to apply

it to all district courts throughout the state instead of trying it

first in Boston, it was defeated. The act in the 12th Report, and
the illuminating article by Judge Zottoli of the Boston Municipal

Court in the Law Society Journal for May, 1936, were again called

to pubhc attention in 1937 in the 13th Report, pp. 21-22. The
recommendation was referred to the incoming legislature of 1939,

so that it is still waiting for trial as an experimental step. Third,

the third recommendation, following a study of the Maryland and
Connecticut practice, was to restore the right of a defendant in a

criminal case to waive a jury trial and request a trial before a judge

without a jury, a right first provided for in Massachusetts by Liberty

29 of the "Body of Liberties" of 1643 and later forgotten and unused.

After four years of discussion which extended throughout the coun-

try, the recommendation was adopted by St. 1929, c. 185, and the

practice has attracted attention in other states.

On the civil side, the Council proposed a method adapted from

procedure in other jurisdictions, of separating the collection of undis-

puted debts from controversial litigation, in order to avoid delay and
expense by what is technically known as procedure for "summary
judgment" with an affidavit of "No defence." After four years, this

was adopted in modified form by St. 1929, Chap. 172.

An act was also recommended to provide for what are technically

known as ''declaratory judgments", a prompt method of procedure

for securing the decision of actual controversies in regard to the

meaning of a contract or some other question without waiting for

one party or the other to break the contract at the risk of damages in

order to find out what it means afterwards at the end of a law suit at

the expense of the public as well as of the parties. This procedure,

with which the profession in Massachusetts was not at that time

familiar, had been in effect for 50 years or more in England, for a

much longer time in Scotland, and has been, and still is, rapidly

spreading with increasing use throughout the states of this country.

After several years of discussion and renewed recommendation by
the Council w4th a revised form of act, this procedure was provided

for, to the extent of interpreting written documents, by St. 1929,

Chap. 186. Rule 101 of the Superior Court was adopted under that

act, the terms of which were extended to the Probate Courts on

recommendation of the Council* by St. 1935, Chap. 247, and in the

* See 9th report 44 and 10th report 38.
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13th. Report* a recommendation was made for a broader applica-

tion of such procedure along the lines which have been adopted for

the United States Courts and in many other states, as appears in Pro-

fessor Borchard's book on "Declaratory Judgments" and in the 4th

Report of the Judicial Council of Michigan.

The next recommendation of the Council, which was promptly
adopted in 1926 by Chap. 168, was a change in the archaic Massachu-
setts rule as to the method of determining the law of another state or

country when the question arises before a court. The act as recom-

mended and adopted provides that

"The courts shall take judicial notice of the law of any other

state or country whenever the same shall be material."

In its second report (p. 10), the Council of which the late Mr.
Justice Loring was then the active Chairman, said,

"By the adoption of this act, Massachusetts took a pioneer

step which we believe to be in advance of any other English-

speaking jurisdiction."

As subsequently stated by Mr. R. G. Dodge, a member of the

Council, in an address before the American Bar Association**, the

act did away with "the time-honored farce of submitting questions

of foreign law to the jury as questions of fact".

In view, however, of the fact that some members of the bar

seemed to think that the statute shifted the whole burden of the

question to the court and relieved them of responsibility to assist

the courts, the Judicial Council, in its seventh and eighth reports,

recommended "that the various courts adopt, for the guidance of the

har", the following

Proposed Rule

Whenever the law of any jurisdiction outside of Massachusetts
shall be material, it shall be the duty of counsel to call to the

attention of the court such authorities or other material relating

to the question as they wish the court to consider.

The Worcester County Probate Court promptly grasped the

practical purpose of the statute in a way to avoid much waste of

time and money.***
A recommendation was also made and adopted by St. 1926, Chap.

381, to make more effective the statute in regard to the notice to

admit facts.

*P. 26.

** See A.B.A. Joiirnal for Aug. 1926, p. 582.

*** In view of the misunderstanding as to the nature and purpose of the act, the following references

may be helpful

—

Massachusetts Law Quarterly for August, 1926, pp. 7-11 and for August, 1929, pp. 62-64;

also in the Harvard Law Review for November, 1928, p. 130 and Boston University Law Rev. for Nov. 1928,

307.
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Another recommendation of detail in this report, which was
adopted by St. 1926, Chap. 177, related to exceptions in suits in

equity.

Turning to the District Courts, the first council recommended the

removal of the jurisdictional limits to the amounts for which suits

might be brought in these courts. After about four years of dis-

cussion, this recommendation was adopted by St. 1929, Chap. 316.

They also recommended that inquests should be made discretion-

ary in these courts in order to avoid waste and duplication of work.

This recommendation was also adopted six years later by St. 1932,

Chap. 118.

Various suggestions as to equity practice were made to the courts

in the form of draft rules and an experiment in the form of a standing

order for a speedy cause list was suggested for the Superior Court.

A recommendation in regard to discovery and ioterrogatories was
also made, the substance of which was to some extent incorporated

by the Supreme Court of the United States into the new Federal

rules, subject to some modifications.

A recommendation was also made for the addition of a third

special justice in District Courts serving a population of over 100,000.

This recommendation was adopted by St. 1930, Chap. 144 and is the

only recommendation adopted which does not seem to have been

justified in practice, as indicated by the recommendation in the

present report of the Council.

The Council renewed the recommendation of the Judicature Com-
mission that the requirements for admission to the bar should be left

to the regulation of the Supreme Judicial Court (See p. 65). In 1932,

the justices of that court, in an advisory opinion*, requested by the

Senate, sustained the view, long held by many, that the subject was
within the independent judicial functions of that court under the

constitution, thus closing a controversy which had lasted thirty

years or more.

The recommendation was also made that the Superior Court

should make its own rules in equity and this was adopted by St. 1926,

Chap. 138.

With one or two exceptions, therefore, practically all the recom-

mendations for legislation made in the first Report of the Judicial

Council were adopted within the next five or six years.

This first report also contained several appendices as follows:

A report by R. G. Dodge, a member of the Council, on certain

features of English practice, resulting from his observations in the

London courts.

An appraisal of English procedure by Professor Sunderland,

* 279 Mass. 607.
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of the Michigan Law School, who spent six months in England
studying the subject.

An account by Hon. Carroll T. Bond, now Chief Judge of the

Maryland Court of Appeals, of the Maryland practice of waiving

juries in criminal cases, and a letter from the chief clerk of the

State's Attorney's office in Baltimore on the same subject.

The opinion of Chief Justice Wheeler of Connecticut on the

waiving of juries in that state.

The first circular letter of the Administrative Committee of

the District Courts.

The Second Repoet (November, 1926)

The appendix to this report contained, for convenient reference,

three special reports made to the governor in January and Febru-

ary, 1926. The first, in January, was submitted in answer to a re-

quest of Governor Fuller for suggestions as to the best method of

giving precedence to trials of crimes of violence. An act on the lines

recommended by the Council was adopted by St. 1926, Chap. 228.

The second special report was an emergency recommendation re-

sulting from the inquiry which disclosed the fact that the Chief

Justice of the Superior Court, with all the administrative burden of

a court of thirty judges, was overworking himself with only the part-

time assistance of the over-time and night work of an assistant clerk.

The special report that this was poor business for the public promptly
resulted in an increase of the 1926 budget so that the chief justice

obtained at once the full-time services of the very efficient executive

clerk, who has rendered notable public service in that capacity ever

since. This was one of the best recommendations ever made by the

Council.

The third special report contained one of the recommendations for

expediting the final disposition of criminal cases adopted by St. 1926,

Chap. 329. The Council also considered and approved a suggestion

in regard to the settlement of forfeited bail cases which in substance

was incorporated in St. 1926, Chap. 340, §2.

The second annual report recommended that the Chief Justice of

the Superior Court should fix the times of the sittings of the court

and this was provided for in the next year by St. 1927, Chap. 306.

The Council also began its recommendations for the revision of the

technical and misleading language in writs of summons or notices to

appear in the various courts, which, for generations, has brought
persons to court with loss of time and wages, when they were not
wanted, and for the abolition of the old, but terrifying, practice of

reciting in the writ a fictitious attachment of property known as

a "chip" attachment. The change in the Land Court notice was
adopted by St. 1928, Chap. 129. The Probate notices were changed
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a few years later, and, in 1935 the form of summons in ordinary law

suits, substantially as suggested by the Council, and the abolition of

fictitious attachments was accomplished by order of the Supreme
Judicial Court. (See 11th Report of Judicial Council, p. 21).

The report also recommended that the opinions of appellate divi-

sions of district courts, and any memorandum of decision in any

other court, be made part of the record on appeal to the Supreme
Judicial Court. Some years later, this was adopted in substance for,

while these opinions were not made part of the printed record, type-

written copies now go up under G. L. Chap. 231, §135, so that they

come before the upper court, as they should, in that form.

In this report, at the request of the legislature, the Council made
the first of a series of studies, with recommendations, as to methods

of dealing with minor violations of motor vehicle laws and traffic

regulations. In March, 1928, the Council submitted a special report,

as a result of further study of this subject, which was approved by
the various officials having to do with motor vehicle problems. This

report, while not adopted, served as a basis for later studies of the

subject and some of the ideas suggested have been used in practice

as experiments with this difficult problem. Cf. St. 1934 c. 368, St.

1935 c. 176.

A report was also made, at the request of the legislature, contain-

ing suggestions in regard to methods of dealing with cases of pro-

fessional misconduct. These suggestions, as well as later suggestions

of the Council in the seventh Report (pp. 9-13), are still subjects

of discussion in regard to a difficult problem.

Various other suggestions of detail were made, some of which were

adopted sooner or later.

The Third Report (November, 1927)

After the completion of the second report, Judge Loring, the first

chairman of the Council, who had described the experiment of the

Council as a "high adventure", and, in spite of constant ill health

and against his doctor's advice, had taken an active part in the work,

retired from the work and became honorary chairman. Mr. Addison

L. Green, of Holyoke, who had served as a member of the Judicature

Commission, became chairman and having had long experience not

only at the bar but as a business executive, began to turn the atten-

tion of the Council to the relation between the public and private

cost and the output of the judicial system, with the assistance of

Judge Corbett, of the Land Court, who, as former corporation

counsel of Boston, had studied carefullj^ the cost of courts.

After quoting the remark of a Canadian judge that

"We regard the courts as a business institution to give the people

seeking their aid the rights which facts entitle them to and that

with a minimum of time and money,"
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the Council, from the several disconnected state, county and minu-
cipal reports on finance, figured the net cost to the Commonwealth
for the year 1926 of operating the judicial system as $6,116,904.21

and, including the net cost of the Industrial Accident Board of

$165,235.52,^^ the total for 1926 was $6,282,139.73. As the Council

stated (page 10)

"In addition to the direct cost to the Commonwealth as stated

above, there is an indirect cost which falls upon the parties volun-

tarily or involuntarily before the courts, for lawyers, sheriff's fees,

experts, witnesses, etc. This cost to parties can never be known
but we believe it will easily exceed the cost of the courts to the

Commonwealth.
"Wliile not a part of the cost of the courts there are other ex-

penses that are a part of the cost of the administration of justice

and may well be considered here. We allude to the annual ex-

penses of jails, prisons, parole boards, industrial schools, etc.,

amounting to $4,345,436.37, as tabulated in the footnote below.

We include in the cost 10 per cent as overhead upon the assessable

value of the jails, prisons, etc., involved, amounting (one county
missing) to $9,966,016."

Following up this study of costs, so far as Suffolk County was con-

cerned, as shown by the city auditor's reports, the relative operating

costs were stated as follows (pages 19-20)

Comparison — Suffolk Superior and Boston Municipal
Courts, 1926.

Operating cost, per entry:

Suffolk Superior $66 45
Boston Municipal 4 35

Operating cost, per trial:

Suffolk Superior . 415 44
Boston Municipal 45 GO

The Council further said (page 10)

"Considering that the 415,062 cases entered in the Courts in-

volve every kind of human rights, not only money rights but the

right to life and liberty; considering, further, that in addition to

the nearly $10,500,000 direct and indirect public expenditure as

above shown, the bringing and defending of these actions, civil

and criminal, entails upon the parties who are thus brought into

court an additional large personal expenditure for lawyers, sheriffs,

fees, witnesses, etc., it is obvious that every effort should be made

* Since incrpased to .?212,239.o3 in 1937, see p. 87 of this report.
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to see that the justice sought is rendered promptly and with as

httle expense and loss of time to the parties involved as is con-

sistent with the proper functioning of the court. It is possible to

abuse the word "business" in connection with our courts, but an
instrument of government that involves an annual outgo as large

as does our legal system has unquestionably its business side,

which also demands that the money be used wisely and econom-
ically, and that the system function harmoniously and without

undue delay."

Following this "business" discussion, various causes of delay and
congestion in the courts were considered at some length, both on the

criminal and the civil side. The problems of the Supreme Judicial

Court and sixteen different suggestions, which had been received

during the year from lawyers or judges in regard to the functioning

of that court, were discussed. For convenient reference and study,

an article by Professor Sunderland, of the Michigan Law School, on,

"The Problem of Appellate Review," and a memorandum by
Edward F. McClennan, Esq., of the Boston Bar, were printed in

Appendix D. Various suggestions were made and, as a result of some
of these suggestions, monthly sittings of the Supreme Judicial Court
from October to May were begun, instead of the less frequent sittings

of the earlier practice, and an additional session, if needed, for the

hearing of criminal appeals only, was occasionally held in June. A
number of suggestions in regard to that court, which are still made
from time to time, were discussed in that report.

In this report, also, the Council first made the recommendation,
renewed in the 13th. Report and again in this 14th. Report, and now"

before the legislature by a reference to the next General Court
adopted at the last session, that the reviewing functions of the Su-

preme Judicial Court in capital cases should be broadened to any
extent which justice may require, as is the case in New York and
various other jurisdictions w^here the reviewing functions of the court

of last resort are not subject to the restrictions observed by the court

in Massachusetts in these cases involving the death penalty.

The practice in the trial of equity suits and certain details of equity

practice in the Supreme Judicial, Superior and Probate Courts were
discussed and suggestions made, and a further suggestion made in

regard to the assent of a guardian or conservator. The recommenda-
tion in regard to equity jurisdicition in the Probate Courts was
adopted by St. 1929, Chap. 342, and the recom^mendation to elimi-

nate conunon law appeals from equity practice was adopted by St.

1928, Chap. 306.

At the request of the legislature, the law in regard to operating

motor vehicles so that the "lives or safety of the public might be en-

dangered" was studied and the recommendation made that the word
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"negligently" should be inserted in the statute. This was done by
St. 1928, Chap. 281.

At the request of the legislature, also, the Council considered the

proposal for majority verdicts in criminal cases. After discussing the

experience with disagreements of juries in Massachusetts and ex-

amining the debate on the subject in the Constitutional Convention
of 1917, as well as the practice in Scotland, the Council expressed the

opinion that "The interest of justice will be better served and the

confidence of the public better assured in the long run if the principle

of unanimity is adhered to "in verdicts in criminal cases.

Another report at the request of the legislature related to the

granting of respites in capital cases, and a recommendation was made
on that subject which was adopted by St. 1929 c. 133.

The unfortunate situation existing between the Probate Courts

and the District Courts in some counties in connection with the sub-

ject of separate support and nonsupport was pointed out and atten-

tion was called to the discussion and recommendations of the Judica-

ture Commission on the subject. Reference was again made to this

subject in the fourth report and the recommendation made that a

Probate Court decree in a separate support case should be admissible

and -prima facie evidence in a prosecution for non-support in the

District Courts— a recommendation which was adopted by St.

1929, Chap. 258.

The subject of declaratory judgments was again discussed and a

recommendation made in a new form as preferable to the longer de-

tailed draft submitted by the National Conference on Uniform State

Laws. This new recommendation was adopted by St. 1929, Chap.

186, as already stated in the discussion of the first Report of the

Council.

The third report also contained in Appendix B, for convenient

reference, two special reports made to Governor Fuller, at his request,

one relating to the practice of justices and special justices which had
become a matter of public comment, and the other a discussion of a

proposal by the late James E. McConnell, Esq., for an automobile

adjustment commission. The report also contained a further dis-

cussion of the practice of special justices and a suggestion in regard

to its prohibition in their own courts.

The appendix also contained an interesting account by Mr. Justice

Maltbie of, "Criminal Trials Without a Jury in Connecticut," and an
address by the Lord Chief Justice of England before the Canadian
Bar giving an account of the functioning of the Court of Criminal

Appeal which was created in England in 1907. These papers were
thus printed for convenient reference upon subjects of current

interest.
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The Fourth Report (November, 1928)

In this year, the congestion in the Superior Court resulting largely,

but not wholly, from the passage of the compulsory motor vehicle

liability insurance law in 1925, became acute, and the congestion,

particularly of the jury trial list, verified the prediction in the third

report, that the court "was likely to be swamped with automobile

cases". The delay resulting from the congestion and the public

criticism arising from the automobile insurance rates, which were

directly affected by the volume of claims, and had to be annually

determined by the insurance commissioner, focussed attention on the

problem, and state officials in their reports suggested that a claim-

mindedness fostered by the compulsory insurance act, which pro-

vided an insurance policy to pay a judgment if recovered, had re-

sulted in a large increase of "fake" claims on which suits were

brought for their "nuisance" value. All these accumulated cases

showed a breakdown in the functioning of the Massachusetts courts.

The Council approached the situation as follows, saying

"The common method of meeting such a difficulty has been to

create more judgeships in the Superior Court. This method solves

nothing, but merely postpones the solution. This has been our

own opinion, and we have hitherto so expressed ourselves. We
believe that the bench and bar of Massachusetts must vigorously

apply themselves to the problem of working out methods of doing

the work of the courts adapted to the increasing business or see the

problem solved by laymen. It does not seem possible, considering

the interest it is now showing, that the public will rest content with

the increasing delay in, and congestion of, our courts and the rising

cost of our judicial machinery.

Again, approaching the problem from a business point of view, to

test the causes of congestion, the Council, with the assistance of

T. Francis O'Brien, Esq., of the Cambridge Bar, and also of the

clerks of court in the various counties, compiled tables showing the

amounts claimed in the writ and the verdicts and findings in all cases

tried with or without a jury in the Superior Court in every county

in the Commonwealth during the year ending June 30th., 1928.

These tables, which were again prepared for the following year and

printed in the appendix to the fifth report, gradually brought out the

facts, which have been in the background of the studies of the prob-

lem ever since. These facts were analyzed and tabulated in the fifth

report. Meanwhile, after studying such tables and also the reports

of the investigation by the Appellate Division of the New York
Supreme Court into "ambulance-Chasing" in New York City and a

similar report by a committee of the Law Association of Philadelphia

of conditions in that city, the Council discussed the situation in
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Massachusetts and made a number of suggestions, among others, an

act providing for prompt, informal trials in the Superior Court, which

was adopted by St. 1929, Chap. 173. While this act has been little

used, the discussion which led to the recommendation, stimulated

thinking, so that when the Superior Court adopted the "pre-trial"

procedure, some years later after studying the Detroit practice, at the

suggestion of the special committee on Judicial Procedure of the

Boston Chamber of Commerce, the bench and bar were in a receptive

state of mind toward this much more effective method of disposing

of business more promptly.

Various other recommendations were made for experiments in

dealing with automobile litigation and certain suggested plans for

taking such cases out of the courts, to be handled by an adminis-

trative commission as a matter of liability without fault, were dis-

cussed.

The Council also, in this year, 1928, made a special report already

referred to with recommendations to "strike at the source" of the

congestion of the criminal courts resulting from petty motor vehicle

cases. This report was printed in Appendix A.

The Council also discussed the prevalence of perjury in the courts

and suggested a modification of the maximum penalty of twenty
years in states prison as a punishment for perjury in cases other than

capital and the substitution of five years in order that the offense

might be brought within the jurisdiction of the district courts and a

more simple and prompt procedure provided.

In this report, also, at the request of the legislature, the Council

presented a study as to procedure for enforcing the purposes of gifts

to cities or towns, or other sub-divisions, in trust for public uses and
purposes, and submitted a draft act for a taxpayers' suit, which was
adopted by St. 1929, Chap. 126.

A report was made at the request of the legislature on a proposed
bill relative to liens for material men. For reasons stated the Council

recommended against the proposal to extend such a lien.

The Fifth Report (November, 1929)

This report began with an analysis of the relation between the

claims, verdicts and findings in all the suits tried in the Superior

Court during the two preceding years. All the recommendations
which the Council had made in the fourth report had been referred

to the special Commission on Motor Vehicle Insurance by Chapter 40
of the Resolves of 1929,* and the recommendations in regard to the

handling of petty motor vehicle offences had been referred for further

study to the Department of Public Works by Chapter 45, of the

* The Commission's report Senate 280 of 1930 was reprinted in Mass. Law Quart, for February, 1930.
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Resolves of that year.* Accordingly, there was no further discus-

sion of that subject in the Judicial Council Report.

'"'The Council recommended, in the fifth report, a plan for measured

service and compensation for judges of advancing age under which

they would automatically retire at a particular age to part-time

service on measured compensation, so that those judges who were

still vigorous and able to render judicial service might continue to

give the pubhc the benefit of their ability and experience. The legis-

lature requested an advisory opinion in regard to the bill recom-

mended and the justices of the Supreme Court answered that, while

an automatic compulsory plan, such as that suggested, would be

unconstitutional, a voluntary plan would not be subject to that

objection. In the following year. Governor Allen called attention

to the recommendation of the Council in his address to the legis-

lature, and, after a further report by the Council, in the sixth report,

recommending a voluntary system, the plan was adopted as applic-

able to the Land Court only, by St. 1931, Chap. 419.

In this fifth report, the Council also explained in detail the need

of more technical assistance in the work of the Land Court under the

supervision of the judges, and recommended a bill for this purpose

which was adopted by St. 1930, Chap. 418.

For the more prompt and convenient trial of cases involving

business book entries or other business records, the Council rec-

ommended an act to improve the law in this respect so that the

records upon which business men rely outside of a court room might

be more readily, and with less expense and delay because of technical

rules, put in evidence inside of a court room. This recommendation

was adopted by St. 1930, Chap. 87.

A recommendation to extend the time for filing requests for reports

to the Appellate Divisions of District Courts from two to five days

was adopted by St. 1930, Chap. 54, and certain other details in the

district courts as to debt-collecting and recognizances were adopted

by St. 1930, Chap. 65 and Chap. 154, respectively.

The Council recommended that "every court room in the Com-
monwealth be provided with witness chairs so that witnesses may
stand or sit when they please." This recommendation has been

gradually followed in an increasing number of court rooms in

different parts of the Commonwealth. A model witness box with

a chair and shelf on which to place papers, was designed by one of

the judges and adopted in various places. Photographs of it may he

obtained through the Secretary of the Council, 60 State St., Boston.

An increase in the maximum fine as an alternative for a jail sen-

tence for various forms of dangerous driving of automobiles was

* The report of the Department, Senate No. 5 of 1938 was reprinted in Mass. Law Quart, for December

1929.
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recommended, and a broader definition of the words "final convic-

tion" in cases of "driving under the influence of intoxicating Uquor"

was made and later adopted by St. 1936, Chap. 434.

A recommendation for a more reasonable treatment of juries by
stopping the practice of keeping them up all night was also made,
and has, in general, been followed.

Sixth Report (November, 1930)

~ St. 1930, c. 142 enlarged the membership of the Council by the

addition of a representative of the Municipal Court of the City of

Boston. This change was suggested by the Council because the

Municipal Court of the City of Boston, while classed among "dis-

trict courts" in the statutes, is quite different in its organization

from the other "district courts" of the Commonwealth, and, as it

is the court having the greatest volume of business of any court in

the Commonwealth, the members of the Council felt the need of the

continuous advice and assistance of a representative of that court.

Under the act referred to. Chief Justice Bolster joined the Council.

The sixth report opened with a further discussion of the congestion

in the Superior Court and the costs of the judicial system followed

by a recommendation for "a reasonably increased entry fee".

The need of closer relations between the probate courts in the

various counties and of more uniformity in practice led the Council

to recommend in this report the creation of an Administrative

Committee of the Probate Courts similar to the Administrative

Committee of the District Courts, which had been created in 1922.

This recommendation was adopted by St. 1931, Chap. 404, providing

for such a committee of the probate courts to be appointed by the

Chief Justice of the Supreme Judicial Court, as the members of the

District Court Committee and of the Appellate Divisions are ap-

pointed.

A recommendation was made, for obvious reasons, that if a party

who had filed sworn answers to interrogatories died, so much of the

answers as the court finds to have been made upon the personal

knowledge of the deceased should not be inadmissible in evidence

as hearsay or self-serving statements, if offered by a representative

of the deceased. This recommendation was adopted by St. 1931,

Chap. 386.

A recommendation to change the wording of a statute relative

to the service of a notice to admit facts and to authorize service

by mail of such notices, was adopted by St. 1931, Chap. 83. The
purpose of this recommendation was to avoid the unfortunate re-

sults of the meaning of the earlier language of the statute as inter-

preted in Boston Morris Plan Co. v. Barrett, 272 Mass. 487, that
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service of such a notice must be by an officer authorized to serve

civil process.

Another recommendation in this report, adopted by St. 1931,

Chap, 325, authorized the district court judge to report questions

of law to an appellate division after a decision of a case by him,

in the same manner as they could be reported by other courts, and
by St. 1931, Chap. 137, the recommendation of the Council regulat-

ing the jurisdiction of supplementary process in the District Courts

of Suffolk County, was carried into effect. This recommendation
was made following a request by the legislature.

At the request of the legislature, also, a detailed study was made
of the proposed "Uniform Extradition Act" (House 68 of 1930)

drafted and submitted by the National Conference of Commision-
ers on Uniform State Laws. While the Judicial Council, after a

study of the act, recommended changes in the Massachusetts law

to carry out certain proposals made by the National Conference,

the Council opposed the adoption of the uniform act as a whole, and
of certain specified provisions, in it in particular. Six years later,

the National Conference, in collaboration with the Interstate Com-
mission on Crime and other bodies, revised their earlier draft of a

"uniform" act and in this revision removed practically all of the

objections raised by the Judicial Council to the earlier draft. The
matter was again referred to the Council in 1936, and, after another

detailed study which appears in the 12th. Report (pp. 54-59), the

Council recommended the passage of the latest revised draft of 1937

submitted by the commissioners, with certain slight changes of

phraseology, and the act was adopted by St, 1937, Chap. 304.

Another recommendation, requiring notice to an executor or

administrator prior to the expiration of a year from the time of his

appointment if a suit is brought against the estate within that year

without the service of the process in the suit within the year, was
adopted by St, 1931, Chap. 417. The purpose of this was to protect

the representative of the estate from acting after the expiration

of a year without any notice that he was to be sued.

After inquiry by questionnaire of the practice in other states, the

results of which were stated in an appendix (pp. 80-81), the Council

recommended an act for the better protection of minors in regard

to money collected for them because of personal injuries. This

recommendation in a revised form has been made in subsequent

reports and is again renewed in this 14th. Report on p. 30.

At the request of the legislature, the Council also made an ex-

tended study of the subject of admission to the bar (see pp. 25-38)

in connection with several bills referred to them by the legislature.

The subject of judicial statistics, which at that time was receiving

increasing attention throughout the country, was discussed to some
extent, and a communication in regard to criminal court statistics
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by Professor Sam Bass Warner was printed for reference at the end

of the report in Appendix B,

Seventh Report (November, 1931)

During this year of 1931, the Conmiittee on Rules of the Superior

Court submitted, for the consideration of the court and of the bar,

a complete revision of the rules of that court with extended annota-

tions giving the history of each rule and its practical application.

This report, which constituted a volume of about 300 printed pages,

was submitted to the Judicial Council by the Committee on Rules,

with a request for suggestions; and, by permission of the court, re-

prints of the report were sent out by the Massachusetts Bar Asso-

ciation to all its members throughout the state in the Massachusetts

Law Quarterly for February, 1931, in order that members of the bar

in general might have an opportunity to study the suggested rules

and notes and to make recommendations. For a period of four

months, the meetings of the Judicial Council were mainly devoted

to the study of these rules in detail and to the preparation of a series

of reports in regard to them which were submitted to the Committee
on Rules and to the Chief Justice of the Superior Court for consider-

ation together with suggestions received from others.

It has already been pointed out in connection with the first report,

that the legislature adopted a recommendation of the Council pro-

viding that the courts should take judicial notice of the law of

jurisdictions other than Massachusetts and owing to some misunder-

standing among judges and lawyers as to the application of this

statute, the Council, in the 7th Report, reconmiended that the vari-

ous courts adopt an administrative rule calling upon members of

the bar to perform their function under the statute, just as they

perform it in connection with questions of Massachusetts law.

A recommendation was made in regard to adequate appropria-

tions for the Board of Bar Examiners. Taking up again the subject

of professional discipline, upon which the Council, at the request of

the legislature, had made recommendations in its second report,

the Council, after further discussion, made a series of suggestions

directly to the court for regulatory action, rather than by legislation.

After a further discussion of the public cost of operating the

Superior Court and of the cost of jurors, the figures of which were

tabulated from 11 counties (see pp. 15-16), a recommendation was
made that the entry fee in the Superior Court should be raised to

more than three dollars and that a moderate jury fee should also

be required to meet a part of the public cost of the jury system, as

it is required in some other states and as it was required in Massa-
chusetts about a century ago when jurors received only $1. a day,

instead of $5. as they do now.
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Appeals from the District Courts in criminal cases were studied

and tabulated (see p. 17) and a recommendation for an experiment

in Suffolk County renewed.

Owing to the views expressed in the report of the Budget Com-
missioner of the City of Boston, and a passage in the report of the

Special Commission on County Salaries of 1929, "that the appro-

priating authorities", which paid the salaries of the District Courts,

"should be supreme", the Council presented a discussion of the

relation between the courts and the counties, pointing out that

"The fact that has been forgotten in all these business arrangements for the

distribution of financial control to the county, is that the judges and the other

officers of courts are not county servants, although they may be paid by the

counties by direction of the legislature."

The Council said,

"Massachusetts cannot afford to allow the officials and the employees of the

courts of the state to be regarded and treated merely as county servants. . . .

"The bearing of the county control plan in the act of 1930 on this matter was
not fully realized by the Judicial Council at the time the act of 1930 was passed

or during the investigation of the subject by the special commission, and for this

reason no comment was made on the subject at that time."

The Council concluded its study as follows,

"We recommend that no more court officials or employees be brought within

county control, and as to such court positions as are already included in such

control, in our opinion it would be wiser if the state should resume its control over

its courts.

"We also suggest that it is worth consideration whether the whole chance of the

danger {of increasing local political domination) which we have described, might not

he more effectively and permanently eradicated by making the entire judicial cost state-

borne with a reassessment of a just part upon the several counties."

Two years later, this subject came to the surface again in an
illuminating manner when the functioning of the Superior Court in

Suffolk County was almost stopped by local politics. That situation

was discussed in the 9th Report of the Council, as will appear later.

A recommendation to allow the payment by an employer of wages
or personal earnings due a deceased employee, not in excess of $200.,

to the surviving husband or widow or other surviving relative with-

out the expense of taking out administration on the estate, was
adopted by St. 1932, Chap. 175.

In this report, the recommendation, previously made in the 2nd.

and 4th. Reports, was renewed to allow testimony of a husband
or wife as to private conversations in domestic relations cases,

generally, as they had been allowed, ever since 1911, in non-support

cases in the District Courts.
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Reports on ten different bills were requested by the legislature

during the year 1931, relating to the following subjects:—procedure

in illegitimacy cases; reports of evidence in equity appeals; agree-

ments for judgment in motor vehicle cases; pleadings as evidence;

damages in motor vehicle cases; 'prima facie evidence in equitable

proceedings to collect judgments; hens for hospitals; and conditional

sales. Reports were made, as requested, on all of these subjects,

mth the exception of the subject of conditional sales, and the so-

called "Uniform Conditional Sales Act", as to which the Council

requested to be excused from making a report as it involved so

extended an examination of the substantive law and the business

methods in the community as to be a matter for purely legislative

inquiry beyond the scope of the field of service of the Council. A
considerable amount of information, however, in regard to the oper-

ation of the proposed uniform act in various states, and opinions

in regard to it, was collected for the Council, as stated in the Report,

and placed at the service of the legislative conamittee, or of any

committee of the bar that might be consulted on the subject. Most
of the other bills, referred to in the legislative request, were reported

on adversely by the Council for reasons stated. On one matter,

however, relative to the effect of settlements, by agreement, of cross

actions in motor vehicle cases, a recommendation was made and

adopted by St. 1932, Chap. 130, in order to avoid a situation such

as appeared in Biggio v. Magee, 272 Mass. 185, which had been

decided in July, 1930.

Eighth Report (November, 1932)

The eighth report opened with a picture of the congestion in the

Superior Court, which had continued to increase, a discussion of

factors contributing to the congestion, a description of current ex-

periments in dealing with it, and several suggestions as to experi-

mental remedies for deahng further with it.

At the request of the legislature, a somewhat extended report

was made on various proposals to transfer motor vehicle cases to a

commission and to substitute liability without fault for liability

based on neghgence; and to extend compulsory insurance to cover

liability without fault. For the reasons there stated, the Council

opposed these proposals, and, incidentally discussed the report of the

research conamittee of Columbia University and its recommenda-
tions, and other reports relating to liability without fault, with

references to the Report of the Special Commission on Motor
Vehicle Insurance in 1930.

A recommendation was made relative to the consolidation of cases

for trial in one county, of actions arising out of the same accident,

and this was adopted by St. 1933, Chap. 247.
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In this report, the Council began its discussion of the effect of the
law of attachment of wages by trustee process under modern eco-

nomic conditions, and recommended, not only an increase in the

amount of wages exempt from attachment to $20. from the wages
of each calendar week, but also that leave of court should be obtained

before such an attachment of wages was made. After three years,

the first part of this recommendation was adopted by St. 1935,

Chap. 410, and five years later, after a request from the legislature

for another report, the requirement of leave of court was adopted
by St. 1938, Chapter 343.

In the more serious felonies, prosecution of the defendant must
follow an indictment by a grand jury, but this, like the right to trial

by jury, is a personal right of the defendant, under the constitution,

which may be waived. In the counties where the grand juries sit

at rather long intervals, it was not uncommon for a man who had
been held upon a complaint to wait in jail sometimes for several

months until the next meeting of the grand jury before the case

could proceed against him even if he wished to have the case heard

sooner and was willing to waive the grand jury proceedings. In the

interest of justice,and in order to avoid the unnecessary grand jury

proceedings n such cases, the Council recommended an act author-

izing a waiver. By St. 1934, Chap. 358, this recommendation was
adopted and the reports for the year ending June 30th., 1936,

showed that it was needed, as at least 387 indictments were waived
in different counties (see 12th. Report, p. 67), 385 were waived in

the next year (see 13th. Report, p. 71) and this last year 499 (see

p. 101, of this report).

In order to check the abuse by some lawyers and some collection

agencies, of imitating, as nearly as they dared to, the forms of court

writs in their notices to debtors, the Council recommended an act

providing that this sort of thing could be stopped by a district court

under penalty of contempt. The act was adopted by St. 1934,

Chap. 164, and appears to have been largely self-executing as fewer

complaints have been received.

As recommended by the Administrative Committee of the Pro-

bate Courts, the Council supported three bills relative to details

of probate practice, as to the powers of a public administrator under

certain circumstances; as to the rents and real estate of deceased

persons ; and as to eUminating the requirement of notices of appoint-

ment of executors and administrators. These proposals were

adopted, respectively by St. 1933, Chaps. 100, 129, and 221.

At the request of the legislature, the Council reported favorably

on a bill relative to notice on petitions to vacate judgment which was
adopted by St. 1933, Chap. 244, and also on a bill relative to appeals

from decrees dismissing appeals, which was adopted by St. 1933,

Chap. 300.
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At the request of the legislature, the Council also discussed in

this report a bill relative to the release of property from the opera-

tion of what is technically known as "lis pendens", or a notice in

the Registry of Deeds of a pending suit in equity in regard to land.

The Council opposed the bill referred to them, but recommended,
as a substitute, a bill which is still waiting for further consideration

(see 8th. Report, p. 58).

Ninth Report (November, 1933)

This report opened with a discussion of the conditions disclosed

by the then-recent investigations into fraudulent accident litigation,

"jury-fixing", etc., and their relation to the problem of government.

This was followed by a discussion of the method of selecting jurors,

and the suggestion, based on experience in other jurisdictions, of the

experiment with a jury commissioner—an experiment which the

Council thought "more adapted to densely populated districts than

to rural communities where people still know each other, and it

might be well to try it first in some part of the metropolitan area.

It is not a new proposal. It is in operation in Rhode Island and
elsewhere." (See 9th. Report, p. 10.)

"The perennial problem of Superior Court congestion" was again

discussed following a preface noting the "trends of civil litigation"

in the different courts. Various proposals were made and discussed

as experiments in dealing with congestion, and there was a tabulated

statement of the Suffolk County court costs for the year 1932 (see

pp. 25-27).

The discussion of the District Courts was continued and several

suggestions made of more just details in practice relative to sus-

pended sentences and probation, investigations, reports and records

of probation officers, the conviction of a petty offence as affecting

credibility of a witness or a civil service standing, etc. Some of these

were adopted by St. 1934, c. 94 and St. 1935 c. 358.

As already mentioned in connection with an earlier report, the

subject of county domination of justice was again discussed following

the interference with the functioning of the Superior Court in

Suffolk County because of a failure to appropriate funds.

At the request of the legislature, a somewhat extended report

was made on certain bills relating to fees and allowances of sheriffs,

deputies, etc., as well as court fees. There was some discussion of

the suggestion that the service of civil process by registered mail

should be authorized as an alternative method of service, instead of

service by a sheriff or constable. It was stated that the suggestion

could not be adequately considered without the information re-

quested from the deputy sheriffs throughout the Commonwealth
by the special Commission on County Salaries of 1929, but not
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received by that commission (see Report of Special Commission,
Senate 270 of 1930 quoted in the 9th. Report of Judicial Council,

pp. 53-54).

There was also a discussion of the fees in the Probate Courts
and an act was recommended (See Report, pp. 60-61), the substance

of which was adopted by St. 1934, Chap. 324.

Tenth Report (November, 1934)

This report opened with the statement, quoted from Chief Justice

Rugg that

"The courts of the Commonwealth constitute a single system
for the administration of justice in conformity with law promptly
and without delay."

The Council then discussed more fully than in any previous report

the growing problem of the District Court system resulting from
the fact that

''All our judicial history is a picture of the growth of business

crowding work downward toward the base of the judicial pyramid
. . . and this means that the base line must be prepared to receive

the load and handle it satisfactorily" (See p. 10).

A chart was inserted showing the relative increase in the use of

different courts from 1910 to 1934, and the most notable feature of

this tenth report was the "Appendix A", containing pictures of each

of the 73 district courts in the Commonwealth, the population of

their judicial districts, the number of persons in the judicial and cler-

ical force, the total operating cost and the amounts paid for salaries

and for compensation of special justices with the per diem rate for

each court and the number of days served at that rate, and a tabu-

lated statement of the nature and volume of civil and criminal

business in each court. These pictures for the year 1933, with the

costs based on 1932, covered 30 pages in the report, and have
furnished a background for all studies of the district court system
since that time.

As the Council stated, "While immediate realization at all points

may not be possible, it is not too early to set up objectives. Our
objectives are full-time judges, adequately paid; judges without

competing demands on their time, paid enough to secure the desired

type of service, lacking both the time and incentive for non-judicial

activities." After attempting to ascertain "what constitutes a

normal load of district court work for a full-time judge so as to see

how many courts measure up to the standard", the suggestion was
made that at that time there appeared to be seven courts in that

class (See p. 15).
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Some of the activities of special justices and clerks and the issuance

of complaints and warrants by justices of the peace were coromented

upon.

For the purpose of carrying out the general policy of the small

claims procedure in the district courts, which had been adopted in

1920 following the first Report of the Judicature Commission, the

Council recommended an act to avoid unnecessary delay and ex-

pense to small claimants by authorizing the court to order payment
by instalments substantially as in supplementary process, but with-

out the necessity of a separate proceeding. After a second dis-

cussion in the 12th. Report in 1936 (see p. 267) this was adopted by
St. 1937, c. 310.

The Council also recommended that the appointment or removal

of probation officers of District Courts should be subject to the

approval of the Administrative Committee of the District Courts.

This recommendation was adopted by St. 1937, Chap. 186.

Recommendations were also made in regard to probation and
suspended sentences, procedure as to "driving under the influence

of intoxicating liquor", which was discussed at length, and atten-

tion was called, without specific recommendation, to the advisa-

bility of a study by the proper authorities of the practical operation

of the statute as to the "right of way at intersecting ways" (see p. 34).

Certain suggestions were made in regard to the delay in the de-

cision in appealed cases, and the volume of opinions of the Supreme
Judicial Court (see pp. 35-36).

At the request of the legislature, reports were made on eight

different bills as follows:

On the subject of attachments of motor vehicles and attach-

ment by the use of a keeper, the Council reported in favor of re-

quiring permission of the court before such attachments were made
on the ground that "creditors for relatively small amounts should

not be in a position to wreck poor families by use of the attach-

ment law", or to damage small store keepers or others by un-

warranted use of keepers and the incidental piling up of costs.

After a further report in 1936 (see 12th. Report, pp. 38-39), these

recommendations were adopted by St. 1937, Chaps. 295 and 308.

The Council reported in opposition to a proposed act requiring

notices to admit facts to be answered under oath and in place of it

recommended an act to extend the rule-making function of the

courts to provide for the taking and use of oral depositions of

parties and witnesses without regard to their place of residence.

An adverse report was made on a bill relating to actions for

libel.

An adverse report was also made on a bill to provide for "spe-

cial" juries.



70 JUDICIAL COUNCIL P.D. 144

An adverse report was also made on a bill "relative to per-

mitting contribution between negligent co-tortfeasors. But the

Council discussed the difference between the common law rule

of "no contribution" and the doctrine of contribution, which had
been in force for many years in the admiralty courts, and called

attention to the third interim report of the English "Revision of

Law Commission", appointed by the Lord Chancellor, which
appeared in July, 1934, and in which a modification of the common
law doctrine was advised. While no specific recommendation

was made, a copy of that report was reprinted in an appendix

(pp. 109-112) for convenient reference. Attention was also called

in this connection to the admiralty procedure.

Adverse reports also were made on two bills relative to pro-

ceedings in equity against insurance companies after judgment
in motor vehicle cases.

Appendix B of this report also contained tabulated studies of the

relative work and cost of standing and special justices of district

courts and of the business loads of these courts (see pp. 88-95).

These tables were in addition to the separate pictures of the different

courts, already referred to, as contained in this report.

Eleventh Report (November, 1935)

In view of the repeated discussion of the suggestions of a unified

court system which had continued from year to year since the Report

of the Judicature Commission in 1920, this eleventh report began

with a statement of the arguments which had been presented to the

Council, both in favor of unification (see pp. 8-12) and against uni-

fication (see pp. 13-16). These arguments illustrated the broad

scope of the problems considered by the Council.

Attention was then called to the rule promulgated by the Supreme
Judicial Court "that no justice, special justice, clerk or assistant

clerk of a District Court shall be retained or employed or shall prac-

tise as an attorney on the criminal side of any court in the Common-
wealth." This rule developed from the public discussion, which had
been going on for several years, and its underlying principle had been

emphasized, not only by the Judicial Council and the Adminis-

trative Committee of the District Courts, but also by various legis-

lative commissions.

The subject of jurors and juries was again discussed and attention

called to the new "pre-trial" procedure in the Superior Court and
the practice of pooling the jurors in the Suffolk Court House which

resulted in an enormous saving in jury fees. These changes, adopted

as part of the administrative functions of the Superior Court without

legislation followed a study of the practice in Detroit and Cleveland

by Mr. Justice Cox and the executive clerk of the chief justice.
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Various recommendations were made or renewed in regard to the

District Courts, including an extended discussion and carefully

drawn act to transfer the jurisdiction in separate support and the

custody of minors from the Probate Courts to the District Courts.

In the 12th. and 13th. reports, this recommendation was changed

to a proposal merely to extend concurrent jurisdiction to the District

Courts (see 13th. Report, pp. 18-20).

A recommendation to prevent unnecessary holding of motorists

in jail over Sunday was adopted by St. 1936 c. 406. Recommenda-
tions also were made to extend the jurisdiction of Appellate Divi-

sions of the District Courts to include summary process, supple-

mentary proceedings and petitions to vacate judgment.

The recommendation to enlarge the criminal jurisdiction of the

courts to cover "all offences for which the statutes provide the alter-

native penalties of a state prison sentence or fine or imprisonment

in a jail or house of correction" was also made and was adopted two

years later by St. 1937, Chap. 301, but this act was repealed in 1938.

A recommendation to authorize the withdrawal of appeals from

the District Courts in criminal cases after the sitting of the Superior

Court next following the taking of the appeal if no action shall have

been taken by the Superior Court except to continue the case, was
adopted by St. 1937, Chap. 311. As already stated, more than 200

appeals were thus withdrawn during the first year after its adoption.

At the request of the legislature, a bill relative to contingent fees

was discussed and was not recommended.

Twelfth Report (November, 1936)

The report began with a study of the work loads of the various

courts as shown by the statistical tables.

Attention was called to the great delay in the appearance of the

Massachusetts Reports and it was suggested that the reporting of

decisions should be subject to the control of the court.

This report contained another extended discussion of the District

Courts, in the light of the latest developments, and two alternative

plans for reorganization were suggested without recommendation,

for the consideration of the Judiciary Committee, which was then

sitting under special resolve of the legislature.

Recommendations were made adding supplementary process to

small claims procedure, as to warrants for arrest, as to the penalty

for carrjdng dangerous weapons, and as to cost in criminal cases,

—

-

all of which were adopted in 1937 by Chapters 310, 230, 250, and 251

of that year.

The subject of declaratory judgments was discussed at some
length, and recommendations made to extend the use of this pro-

cedure. (See pp. 39-43). This recommendation was renewed in
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the 13th. Report (See p. 26) and was referred by the legislature of

1938 to the next General Court.

By request of the legislature, a report was made on a bill relative

to the determination of probate accounts, which had been under
discussion for a year or two. For the reasons stated on pp. 47^8,
the bill was approved and two years later was adopted by St. 1938,

Chap. 154.

At the request of the legislature, a report also was made in regard

to a bill to provide for "third party procedure". After discussion

af the subject, a revised draft of the bill was submitted (see pp.
49-54). This recommendation was renewed in the 13th. Report
(see p. 26) and was referred to the 1939 legislature.

At the request of the legislature, the latest draft of the "Uniform
Extradition Act", prepared by the National Conference of Com-
missioners on Uniform State Laws and other bodies, was studied,

and, with slight changes, approved. This act was adopted by St.

1937, Chap. 304.

The Council, also at the request of the legislature, made a report

on a bill relative to the apportionment of the cost of the Land Court,

and on the subject of establishing a standard short form of tax title

deed. A tentative draft form of such a deed was prepared and sub-

mitted, together with a draft act to accompany it (see pp. 61-67).

Following the suggestion received from a justice of the Superior

Court as to the practical operation of the law relative to the crime

of being an accessory after the fact, this subject was discussed and
two alternative drafts were submitted as to procedure in such cases.

This matter was again referred to in the thirteenth report and also

in the present fourteenth report (see p. 26-28).

A recommendation for the use of a "summons" instead of an
arrest for minor motor offenses was adopted by St. 1937 c. 230.

Thirteenth Report (November, 1937)

The continued and increasing delay in the appearance of the

Massachusetts Reports was emphasized and the Council again

recommended "the reorganization of the reporter's office under the

control of the court with an adequate appropriation as a pressing

need." The District Courts and the objective of full-time service

were again discussed, and various suggestions made or renewed.

At the request of the legislature, two bills and one proposed

resolve in regard to the organization or "integration" of the Massa-
chusetts bar were discussed. The two bills were opposed as they

did not "seem consistent with the opinion of the justices in 1932

as to the relative authority in regard to the bar of the judicial and
the legislative departments." The Council said:
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"It appears to be the carefully considered opinion, in an increasing number
of American courts, that the organization of the bar as a self-governing body in

the interest of the public and subject to the existing authority of the courts is a
part of the judicial function under constitutions which place the responsibility

for the administration of justice primarily upon the judicial, rather than the
legislative, department.
"The opinion of the Justices of the Supreme Judicial Court to the Senate in

1932 (279 Mass. 607), relative to the admission to and regulation of the bar is in

accordance with this view. Aside from the question of constitutional authority,

the method of organization by rules of court rather than by legislation, in any
state in which such organization is contemplated, seems to have the great prac-

tical advantage that the rules can be more readily adjusted to the lessons of

experience if they are established by the court, with the co-operation of the bar,

than if they are laid down in a legislative act which could not be changed with-

out further legislation. . . .

"It seems to us that a resolve requesting the court to act is the proper legisla-

tive proceeding under the constitution, and accordingly we recommend the
following

:

"DRAFT
"Resolve Relative to the Organization of the Bar of Massachusetts.

"Resolved, In order to promote the public interest in the administration of

justice, in the interpretation of the laws, and in the bar of the commonwealth as a
body of officers of the court, the Supreme Judicial Court is hereby requested to
provide, by rules, for the organization of all present and future members of the
bar of this commonwealth, as a self-governing body subject to the constitutional

authority and rules of said court, to be known as the Bar of Massachusetts.

"The proposed resolve recognizes the existing constitutional authority of the
Supreme Judicial Court to provide for organization and "requests" the court

to exercise this authority. In other words, its form is that of an expression

by the legislative department of an opinion that the organization of a self-

governing bar is desirable in the public interest, and a request by that depart-
ment to the judicial department to exercise its constitutional authority to bring
about such organization."

In connection with this suggestion, an account of the movement
throughout the country for the integration of the bar in the various

states was printed in Appendix A. (See pp. 45-53).

In this 13th. Report, the Council also called attention to a variety

of matters in the different courts which seemed to be subjects for

regulation by the courts themselves without legislation. (See pp.
39-43). Other recommendations in the 13th. Report are again

mentioned in the present 14th. Report and need not be mentioned
here.

Conclusion

The foregoing summary of the work of the past fourteen years

illustrates the nature and scope of the work of the Council and the

extent to which the results of the work have entered into the life

of the community in the form of changes in administration and other

aspects of the judicial problem. The more intangible results of the

work of the Council, and of its reports, in stimulating discussion

and suggesting lines of thought for members of the bench and bar,

must be left to inference from the story.
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APPENDIX B

Tabulated Compaeisons Referred to in the Report, P. 18, for
Study in Connection with the Problem of Full Time

Service in District Courts

{The Table appears on the Opposite Page)

The primary purpose of the table is not so much to rank the

courts as to ascertain, not the court load, but the judicial load which
warrants full-time service. The second column, except for removed
civil cases, gives the court load. The fifth excludes, in addition to

removed civil cases, drunkenness cases released by probation offi-

cers, a numerically large and variable item. The 1918 and 1933

weightings are described in our tenth report, pp. 12-14. That
weighting scale originated while the old appeal system persisted and
before the flood of automobile tort cases arrived. The latter has

added greatly to judicial load because few are defaulted, whereas
the great majority of contract cases go off by default. The 1937

weighting gives six load units for unremoved tort cases, three for

such contract cases, one for court drunkenness cases, and two for

all other cases.

What should constitute a full-time judicial load can, for want of

sufficient returns, be fixed only by reference to the record of the

Boston Municipal Court, where a similar weighting scale gives about

14,000 load units for each judge.
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Weighted Judicial Lovd Measurement

19 IS 193S

h:]^

Rankings

eS

Worcester
Springfield
Maiden
Roxbury
New Bedford
Cambridge
Dorchester
Lowell
Fall River
Lynn
Lawrence
Quincy
Somerville
West Roxbury. . . .

Salem
Brockton
East Boston
Chelsea
South Boston
Haverhill
Holyoke
Hampshire
Waltham
Pittsfield

Taunton
Woburn
Newton
Fitchburg
Dedham
Brighton
FrankUn-Greenfield
Southbridge
Brookline
Attleboro
Abington
Chieopee
At.hol
Charlestown
Framingham
Gloucester
Franklin
Concord
Blaokstone
Westfield
North Adams
Marlborough
Chnton
Newburyport
Plymouth
Peabody
Leominster
East Brookfield . . .

Milford
Palmer
Middleborough ...
Stoughton
Aver
Westborough
Adams
Amesbury
Barnstable
Provincetown
Great Barrington . .

Natick
Lee
Ware
Orange
Ipswich
Winchendon
Dukes Covmty ....
Williamstown
Nantucket

235,745
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APPENDIX G

Suggestions Received by the Judicial Council as to Various

Sections in Senate 79, Concerning Trusts and Trustees

These suggestions are submitted without recommendation for the

assistance of the legislature if the various sections of the bill are to

be considered separately. Sections 12, 14 and 19 are specifically

discussed and opposed in the report (see p. 35).

As to §2, it has been suggested that this section does not seem to

contain all of the provisions and conditions which might be desirable

in such an arrangement.

As to §3, it has been suggested that this section is capable of

working great harm and does not add any protection beyond the

present law ; that it might seriously interfere with the only practical

solution of the settlement of an estate or the distribution of a trust

where a large proportion is in the stock of the decedent's own
business.

As to §4, it has been suggested that this is already covered by law

and reference is made to G. L. Chap. 172, §§49, 54 and 54A, and

St. 1935, Chap. 172; also U. S. Code, Title 12, §248K.

§5, the comments above stated on §3, it is suggested, are applic-

able with even more force to this section.

§6, it is suggested that this is covered by French v. Hall, 191

Mass. 147.

§7, it is suggested that this, also, is sufficiently covered by Massa-

chusetts law.

§8, no particular comment received, except that the latter part

of the section is "wholly superfluous".

§9, it is suggested that this section "does not appreciate many of

the technical problems involved" and that the clause as to personal

Hability is too sweeping to be wise.

§11, it is suggested that if this is to be considered it should be more

carefully worked out, that it places a very heavy burden on the

absent trustee and that paragraph 2 "seems to illustrate the inherent

weakness in paragraph 1".

§12, this is discussed in the body of this report and opposed.

§13, it is suggested that this needs careful study.

§14, this is discussed and opposed in the body of this report.

§15, one committee writes

:

"We do not understand this section nor the necessity for it.

It appears to contemplate mingling of trust accounts of various

kinds with the trustee's personal account and we think the remedy

for this situation is already existent in Massachusetts. This sec-

tion taken in connection with §3, 4 and 5 might prohibit the very
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proper appointment of a member of the family as trustee of a

family if that member happened to be, for instance, in the broker-

age business. In an amendable trust, the situation could be easily

handled and in a trust created previous to such a statute without

provision for amendment, we question if this statute could grant

amendable privileges.

§16, Mr. Newhall, the author of the Massachusetts book on

fiduciary law, suggests that this section ''presents a matter of policy"

as to which he is in considerable doubt, and "that it is contrary to

our law as worked out by the courts."

§18, it is suggested that this section "goes farther than it should

in permitting a beneficiary to have a hand in the policies of the

trust", and that there is already adequate Massachusetts law on

this point.

§19, has already been discussed and opposed in the body of the

report. It has been suggested that this section "seems to exemplify

the real argument for not having the statute" which seems particu-

larly inappropriate for Massachusetts.

As a substitute for §19, not as part of a uniform act, but as a

separate statute, it was suggested that a new section be inserted in

the General Laws, as follows:

Where the administration of the trust as a whole by a trustee,

guardian or other fiduciary, has been honest and beneficial, the

fiduciary shall not be held liable for mere mistakes of judgment in

regard to individual investments made or held or acts done by him.

As already stated, these suggestions as to various sections are

submitted without recommendation, merely as matters for dis-

cussion if the sections are to be considered separately.

The general opinion, not only of the Judicial Council, but of

members of the bar so far as it has come to our attention, is that the

subject of trusts should be left to the courts without legislation as

it has been in the past.
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APPENDIX D
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SUMMARY OF THE WORK ACCOMPLISHED BY THE
VARIOUS COURTS

The act creating the Judicial Council (reprinted at the beginning

of this report) provides that the Council shall study "the work
accomplished and the results produced by the judicial system and

its various parts" and "shall report annually upon the work of the

various branches
. '

'

The annual periods reported by the different courts are not the

same, some reporting for the last calendar year while others report

from June 30 to June 30, or from September 1 to September 1, etc.

The details as to counties appear below.

SUPREME JUDICIAL COURT

During the year ending August 31, 1938, the Full Bench decided

390 cases of which 8 were advisory opinions of the justices rendered

at the request of the legislature and five cases were decided in which

rescripts were filed but no opinions.

The table of full-bench cases since 1875 appears on p. 89. There

is also the usual table of Supreme Court business, other than full-

bench cases, with more detailed statements from Suffolk county

which appears below.

SUPREME JUDICIAL COURT ENTRIES FOR ALL COUNTIES

Foe the Year Beginning September 1, 1937, through August 31, 1938

(Not including full bench cases)
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DETAILS FOR SUFFOLK COUNTY
SEPTEMBER 1, 1937 TO SEPTEMBER 1, 1938

Transferred Referred Petitions
to

_
to Prerogative for

Superior Masters Writs Admissions
Court or Auditors to Bar
10 8 68 1,159

Law Docket

Petitions for admission to the Bar 1,159
Petitions for writs of Mandamus 41
Petitions for writs of Certiorari 9
Petitions for writs of Habeas Corpus 8
Petitions for writs of Error 8
Petitions for writs of Prohibition 2
Applications to require a witness to produce books and other , documents under Resolves of

1937—Chap. 32 4
Applications for extension of time under G. L. (Ter. Ed.) Chap. 31, See. 46a 3
Applications for discharge under G. L. Chap. 123, Sec. 91 2
Appeals from Board of Tax Appeals under G. L. Chap. 58a, Sec. 13 16

Total Entries on Law Docket 1,252

Equity Docket

Suit? in Equity 24
Petitions in Equity 9
Informations in Equity 4
Informations by the Attorney General (for failure to file corporation returns, etc.) 1,126
Petitions for Dissolution of Corporations 3
Petitions for Suspension of decree of Superior Court under G. L. (Ter. Ed.) Chap. 152, Sec. 17 3

Total Entries on Equity Docket 1,169
Total Entries on both Dockets 2,421

THE SUPERIOR COURT
This court consists of a chief justice and thirty-one associate jus-

tices. The tabulated returns of the clerks under St. 1936, Chap.
31 § 3 for the year ending June 30th., 1938, will be found on pp.
00-00. From these returns it appears that the justices sat 28793^
days with juries and 1470 days without juries, in the trial of civil

cases,—a total of 43493^. They tried 2842 civil jury cases and 1752

civil cases without jury, including 629 equity and 2 divorce cases,

—a total of 4594 civil trials. They sat 16953^ days in the criminal

sessions and tried 2502 criminal cases.

There is, of course, much work to be done by judges besides the

actual sitting in court at trials. The motion session and the pre-

trial session are continuous in Suffolk and each of these sessions

occupies the full time of a judge.

District Court judges called in to try misdemeanor cases sat for

6383/^ days (see p. 101).

The Use of Auditors

The increased use of auditors is mainly in motor vehicle tort

cases. In the 13th Report, pp. 65-66, we printed for the first time
two interesting tables received from Mr. Phinney, the executive

clerk of the Chief Justice of the Superior Court, showing the results

of the use of auditors in motor vehicle cases for a period of two years

separately tabulated, from January 7th., 1935, to January 4th.,

1936, and from January 6th., 1936, to January 2nd., 1937. A similar

table for 1937 will be found on the next page, and another on p. 102.
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Other Facts Appearing from the New Statistical Tables of the

Civil Business of Superior Court

This is the first year that we have from the clerks the more de-

tailed figures called for by the form of return, as revised by the Judi-

cial Council, under the statute of 1936, chap. 31, §3. These returns

as tabulated, and particularly tables numbered 2, 3, 4 and 5 relating

to civil business, are interesting as they break down the number of

trials, verdicts and findings in different classes of cases and also

show the amount of verdicts and findings. Tables 4 and 5, as to

verdicts and findings, produce figures which it is interesting to com-
pare with the figures collected for the years 1928 and 1929, a tabu-

lation of which will be found in the fifth Report of the Council in

summary form on pp. 10 and 11.

The following summaries show the totals based on tables 4 and 5.

When compared with the figures in the fifth report referred to, there

does not seem to be a very marked change in the proportionate

number of different classes of cases. There seems to be some increase

in the amount of verdicts. Perhaps the most striking fact is that

in a total of 2,315 verdicts for the plaintiff or for the defendant, in

the year ending June 30, 1938, 1,157 were for the plaintiff and 1,158

for the defendant, which, so far as the figures go, indicates that the

chance of recovery from a jury is almost exactly a 50% chance.

Further study of the figures in comparison with 1928 and 1929

may perhaps bring out additional facts of interest.

For the Year Ending June 30, 1938

Jury Trials—^Verdicts for Plaintiff

Contract Motor Torts Other Torts Total

Verdicts of less than $200 14 145 46 205
$200 to 8500 25 175 66 266
$500 to $1,000 25 141 51 217
Over $1.000 71 302 06 469

Totals 135 763 259 1,157

Verdicts for Defendant

Contract. . . .

Motor Torts

.

other Torts.

Verdicts
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Findings in Jury-Waived Cases

Findings for Plaintiff
Contract Motor Torts Other Torts Total

Verdicts of less than $200 50 55 23 128
$200 to S500 29 53 24 106
$500 to $1,000 11 25 13 49
Over $1,000 27 2S 18 73

Totals 117 161 78 356

Findings for Defendant
Contract Motor Torts Other Torts Total

108 107 78 293

Total findings for plaintiff or defendant 649

LAND COURT FIGURES FOR 1937

There are three judges of this Court.

STATISTICS OF LAND COURT FOR 1937

Registration cases 359
Confirmation cases 1
Post Registration cases 540
Tax Lien cases 1,856
Miscellaneous cases 102
Equity cases 50

Total cases entered 2,908

Decree plans made 366
Subdivision plans made 509
Total plans made 875
Total appropriation $96,624.00
Fees sent State Treasurer 48,062.21
Income from Assurance Fund Applicable to Expenses 11,278.34
Unexpended balance 948.25
Net Cost to Commonwealth 36,151.20
Assurance Fund, November 30, 1937 255,152.72
Assessed Value of Land on Petitions for Registration and Confirmation $5,434,131.00

CASES DISPOSED OF BY FINAL ORDER, DECREE OR JUDGMENT AFTER HEARING
Land Registration 335
Land Registration (Supplementary) 527
Tax Foreclosure 2,030
Equitt,j^Real Actions and Miscellaneous 153

Total 3,045

PROBATE COURTS

St. 1934, chap. 330 provided that the Administrative Committee
of the Probate Courts "shall from time to time establish forms for

annual reports of the work of the several probate courts and regis-

tries of probate; and the several registries of probate shall annually,

on or before March first, prepare and file v^^ith the committee uni-

form reports of the vv^ork of said courts and registries during the

preceding fiscal year."

These reports have been tabulated by the Administrative Com-
mittee and sent to the Judicial Council for publication. They
appear on the opposite page.
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THE MUNICIPAL COURT OF THE CITY OF BOSTON

This court consists of a chief justice and eight associate justices,

all full time judges. There are also six special justices. The tables

showing the details of the civil business for the year 1937 and the

first nine months of 1938 will be found on p. 105. The comparative

table of civil business from 1913 to 1937, the criminal business and
other information for the year 1937, is as follows:

Municipal Court of the City of Boston

Civil Actions (Other than Small Claims Cases)

Year
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In 1937 there were also 2104 supplementary process cases, an
increase of 487 over last year, and 956 small claims cases, an in-

crease of 15, in this court (see 13th Rep. p. 13).

Criminal Statistics, Municipal Court of the City of Boston,

FOR THE Year Ending September 30, 1938

Cases Begun 46,132 — Cases Pending 649
Discharged, N. P. or Filed . . . 10,564 — Released by Prob. Officer. 15,331
Pleas Guilty 15,804 — Court Drunkenness 7,568
Pleas Not Guilty 8,560 — General Cases 6,431
Findings Not Guilty 1,235 — Traffic Cases 15,748
Findings Guilty 7,325 — Domestic Relations 40
Held for Grand Jury 585
Appeals 1,428 46,132

Automobile Law October 1, 1937 to September 30, 1938

Automobile Violation 2,049
Automobile Appeals 99
Traffic Violations 13,699
Traffic Appeals . . . 92
Cases Reported for Inquests 133
Inquests Held 4

Parking Law (Chapter 176, Acts 1935) Amended

Penalty 1st Offence Warning—2nd $1.00—3rd Offence, 12.00.

Tags Issued to Police 86,500
Tags Returned by Offenders to this Office 86,259
Total Amount of Money Paid in Parking Office $25,599.00

BOSTON JUVENILE COURT
The Boston Juvenile Court, created in 1906, is a separate court

with jurisdiction in juvenile cases in the central district of Boston.

It has one judge and two special justices.

Entries for the Year Ending September 30, 1938

Delinquent, 560; juvenile criminal, 2; wayward, 6; neglected, 118;

adult criminal, 3, Total, 665. Active probationers, 392.

In connection with these figures, it should be remembered that

in most cases the boy is placed on probation or otherwise kept
under supervision by the court through the probation officer over

a long probation period, and that in addition to the "cases" of new
complaints entered on the docket and reported in the annual returns

to the Department of Correction, the advice and assistance of the

judge and probation officers is constantly sought by parents in in-

formal conferences in cases which do not reach the stage of formal

complaint by any one.
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THE OTHER DISTRICT COURTS

In addition to the Municipal Court of the City of Boston there

are seventy-two other district courts in different parts of the Com-
monwealth. Each has one standing justice and from one to three

special justices, the number varying with different courts—a total

of 72 justices and about 150 special justices.

i^'The statistical table showing the business of all these 72 courts,

prepared by the Administrative Committee of the District Courts,

is inserted opposite this page.

The five-year comparative table of the work of these courts will

be found on page 17 of this report.

A picture of each of the seventy-two courts with the business

load and cost of each in 1932 will be found in the tenth Report of the

Judicial Court, Appendix A.

Trial Justices

^JFor figures as to their business, see page 17.

THE DEPARTMENT OF INDUSTRIAL ACCIDENTS

Of the 133,086 accident reports filed with the department during

the year 1937, 38,460 were for injuries causing the loss of at least

one day or one shift, called in the report of the department "tabu-

latable injuries". Of this latter number 2,391 were not insured,

and how many of them ripened into lawsuits w^e do not know.

Neither can we know how many of the remaining 36,069 cases

would in fact have gone before our courts if they had not been

adjusted before the Industrial Accident Board for the reason that

the basis of determination of cases under the Workmen's Compen-
sation Act is causal relation of the injury to the employment,

whereas the basis of determination of master and servant cases by
the Courts prior to the Workmen's Compensation Act was upon the

principle of negligence. Of these 38,460 cases 232 resulted in death,

12 in permanent total disability, 1,047 in permanent partial dis-

ability, and that 64.4 per cent of the remainder represent a tem-

porary disability of more than a week. The Board is not a court,

but an administrative commission. It was in part created to relieve

our courts of the congestion of cases growing out of the relation of

master and servant. In addition to its administrative duties, the

Board, and its members, hold several thousands of hearings each

year to determine questions of fact and law arising under the

Workmen's Compensation Act.



STATISTICS OF THE DISTRICT COURTS OF MASSACHUSETTS FROM OCTOBER 1, 1937 TO OCTOBER 1

AS REPORTED BY THE CLERKS OF SAID COURTS.

Compiled by the Administrative Committee of District Courts

DISTRICT COITRT

Worcester, Central ...

Springfield

Middlesex, 1st Eastern
Roxbury
Bristol, Third
Middlesex, 3rd Eastern
Dorchester

Bristol, Second
Essex, Southern
Lawrence.
Norfolk, East

Essex, First

Brockton
East Boston
Chelsea
South Boston
Essex, Northern Central
Holyok.
Hampsliire
Midclleaex, 2nd Eastern
Berkshire, Central .

Bristol, First

Middlesex, 4th Eastern
Newton ,

Fitchburg

Franklin, Greenfield

Worcester, 1st Southern
Brookline
Bristol, Fourth
Plymouth. Second
Chicopee
Worcester. Ist Northern
Ciiarlestown

. .

Middlesex, Ut Stiutheri'

Essex, Eastern
Norfolk. Western
Middlesex, Central .

Worcester, 2nd Southerr
Hampden, Western
Berkshire, Northern
Marlborough
Worcester, 2nd Easte
Newburyport
Plymouth, Third
Peabody.
Leominster
Worcester, Western
Worcester. 3rd Southern
Hampden, Eastern

.

Plymouth, Fourth
Norfolk. Southern
Middlesex, 1st Northern
Worcester, 1st Eastern
Bcrksliirr, F-.urth

Ix--e

Hampshire, Easteri
Franklin, Eastern

.

Essex, Third
Winchendon
Dukes County . .

.

661
1,622
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There was paid by the various authorized insurance companies

operating under this act the sum of $7,502,571.35 during the year

1937 at a gross cost of 1234,294.61. As there were receipts of

$22,055.08 to be credited, the net cost to the Commonwealth was
$212,239.53, as shown by the following table.

DEPARTMENT OF INDUSTRIAL ACCIDENTS
1927-1937
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APPELLATE TAX BOARD
P.D. 144

The Appellate Tax Board is an administrative tribunal, to which

have been transferred some of the functions formerly imposed on the

Superior Court. It came into existence under St. 1937, c. 400, on

May 29, 1937, succeeding the old Board of Tax Appeals which was
abolished.

SUMMARY OF REAL ESTATE TAX APPEALS

(Under the Board of Tax Appeals from Dec. 1, 1930 to May 28, 1937

and under the Appellate Tax Board May 29, 1937 to Nov. 30, 1938)

Combined Formal and Informal Procedure

(The State, as a whole)
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Tables of Cases Decided by the Supeeme Judicial Court, 1875-1938

Court
Year

Ending
Aug. 31
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