
EK.ui:^ Document No. 144

DOCS. ^^S'
COLL. ^ C^ ^ ^

THIRTY-THIRD REPORT

Judicial Council of Massachusetts for 1957

CONTENTS OF THIS REPORT page

The Act Creating the Council 4

Recommendations Adopted in 1957 5

Bills Recommended, Favorably Reported, but not Enacted in 1957 . 6

Bills Recommended, but not Favorably Reported in 1957 ... 7

Negative Recommendations Followed in 1957 7

Reports Requested by the Legislature in 1957 . . . • •
8

Discretionary Transfer of Small Cases to District Courts for Trial

—Draft Act . 10

An Act Relative to Appelate Divisions of District Courts ... 13

H. 2949—As TO Operation of Improperly Registered Cars—Report

Requested—Draft Act 13

Assignment of Counsel in Non-Capital Cases—Draft Act . . 17

H. 1570—As TO the Judicial System—Report Requested ... 20

H. 2080—To abolish the defense of contributory negligence and

adopt the doctrine of comparative negligence—Report Requested 22

H. 502—^As to allowance of exceptions in criminal cases—Report

Requested 24

H. 355

—

To provide a lien for hospitals—Report Requested—Major-

ity Report and Dissent of Minority 25

H. 1387—As to equity jurisdiction of controversies between present

and former husbands and wives—Report Requested—Draft Act . 25

H. 3136—^As TO proceedings under the Reciprocal Enforcement of

Support Act—Report Requested—Draft Act 27



PAGE

H. 2585—To APPLY THE "doctrine" of res ipsa loquitur, to cases for

DAMAGES FROM BLASTING, ETC.—REPORT REQUESTED . . . . 2S

H. 2343—As TO specific performance of oral contracts—Report

Requested 32

As to answers to interrogatories—Draft Act 33

H. 1565 AND H. 2074—To increase damages in death cases—Reports

Requested 34

H. 2327

—

For determination by District Courts of claims of em-

ployees under the Workmen's Compensation Act—Report Re-

quested 36

Majority Report 36

Minority Report 37

H. 1842

—

To prohibit seizure on execution against a town of prop-

erty of individual inhabitant—Majority Report . . . . 39

H. 2076—As TO blood-grouping tests in paternity cases—Report

Requested 41

H. 2079 AND H. 2072—As to equity jurisdiction in District Courts

in reach and apply cases—Reports Requested 43

H. 1178

—

As to renting or hiring cars—Report Requested . . 46

H. 2075

—

Oral depositions of parties before trial—Report Requested
—Draft Act 47

Attacking Congestion at Its Source—Draft Act 51

S. 317

—

Statements of defendants while under temporary commit-

ment FOR mental examination—^Report Requested—Draft Act . 54

H. 2086—As TO defence of irresponsibility in criminal cases—Ma-
jority Report—Draft Act 56 and 64

Minority Reports—Three minority reports of four members on
section 100 of the Draft Act containing a definition . . 62-64

S. 277—As TO Partial Removals from a District Court to the Su-

perior Court—Report Requested 55

THE EMINENT DOMAIN BILLS

H. 2738

—

The Report of the Special Commission and Fourteen Bills

ON which reports were requested (listed and indexed on page 70)

The Report of the Administrative Committee on District Court

Business, 1956-57 86

Appendices . 91



®l|? OInmm0ttmpaltl| of iilaaaarlyufiFttfl

December, 1957.

To His Excellency, Foster Furcolo
Governor of Massachiisetts

In accordance with the provisions of section 34B of chapter 221

of the General Laws (Ter. Ed.) we have the honor to transmit the

thirty-third annual report of the Judicial Council for the year 1957.

FRANK J. DONAHUE, Chairman,

FREDERIC J. MULDOON, Vice-Chairman,

STANLEY E. QUA,

JOHN E. FENTON,

JOHN C. LEGGAT,

ELIJAH ADLOW,

KENNETH L. NASH,

CHARLES W. BARTLETT,

LIVINGSTON HALL,

EDWARD 0. GOURDIN.



Acts of 1924, Chapter 244

As Amended by St. 1927, c. 923, St. 1930, c. 1^2, and St. 19^7, c. 601

Now Appearing as G. L. (Ter. Ed.) Ch. 221, §§ 3J^A-34C

An Act providing for the Establishment of a Judicial Council to make a

Continuous Study of the Organizati©n, Procedure and Practice of

the Courts.

Be it enacted, etc., as follows:

Chapter two hundred and twenty-one of the General Laws is hereby

amended by inserting after section thirty-four, under the heading "Judicial

Council," the following three new sections

—

Section S^A. There shall be a

Judicial Council for the continuous study of the organization, rules and

methods of procedure and practice of the judicial system of the common-
wealth, the work accomplished, and the results produced by that system and

its various parts. Said council shall be composed of the chief justice of the

supreme judicial court or some other justice or former justice of that court

appointed from time to time by him; the chief justice of the superior court

or some other justice or former justice of that court appointed from time

to time by him; the judge of the land court or some other judge or former

judge of that court appointed from time to time by him; the chief justice

of the municipal court of the city of Boston or some other justice or former

justice of that court appointed from time to time by him; one judge of a

probat-e court in the commonwealth and one justice of a. district court in

the commonwealth and not more than four members of the bar all to be

appointed by the governor, with the advice and consent of the executive

council. The appointments by the governor shall be for such periods, not

exceeding four years, as he shall determine.

Section 34B. The Judicial Council shall report annually on or before

December first to the governor upon the work of the various branches of

the judicial system. Said council may also from time to time submit for tiie

consideration of the justices of the various courts such suggestions in regard

to rules of practice and procedure as it may deem advisable.

Section S^C. No member of said council, except as hereinafter pronded,

shall receive any compensation for his services, but said council and the

several members thereof shall be allowed from the state treasury out of

any appropriation made for the purpose such expenses for clerical and other

services, travel and incidentals as the governor and council shall approve.

The secretary of said council, whether or not a member thereof, shall receive

from the commonwealth a salary of five thousand dollars.

MEMBERS OF THE COUNCIL
P^ANK J. Donahue of Boston, Chairman

Frederic J. Muldoon of Westwood, Vice-Chairman

Stanley E. Qua of Lowell Kenneth L. Nash of Weymouth

John E. Fenton of Lawrence Charles W. Bartlett of Dedham

John C. Leggat of Lowell Livingston Hall of Concord

Elijah Adlow of Boston Edward O. Gourdin of Quincy

Frank W. Grinnell, Secretary, 60 State St., Boston



THIRTY-THIRD REPORT OF THE JUDICIAL COUNCIL
OF MASSACHUSETTS

To His Excellency

Foster Furcolo,

Governor of Massachusetts

The Judicial Council was created by St. 1924, Chapter 244 {See

copy printed on opposite page), "ior the continuous study of the

organization, rules and methods of procedure and practice of

the judicial system of the Commonwealth, the work accomplished

and the results produced by that system and its various parts."

In 1925, the legislature also submitted the following request to

the council.

1925 Resolves, Chapter 27

"Resolved, That the judicial council is hereby requested to in-

vestigate ways and means for expediting the trial of cases and

relieving congestion in the dockets of the Superior Court, and,

among other things . . . measures for discouraging frivolous ap-

peals; measures for requiring parties to frame issues in advance

of trial by greater specification in the declaration of what the

plaintiff in good faith claims and greater specification in the

answer of what the defendant admits or in good faith denies,

with suitable penalties for frivolous or unfounded allegations and

denials; ways and means for encouraging, so far as consistent

with constitutional rights, trials without jury . . . and any other

ways and means that may appear feasible to said council for im-

proving and modernizing court procedure and practice so that,

consistently with the ends of justice, the proverbial delays of the

law and attendant expense, both to litigants and the general pub-

lic, may be minimized. (Approved April 24, 1925.)"

Changes in the Council

Since the last report the term of Ernest H. Rosasco of North

Adams expired, and Edward 0. Gourdin of Quincy was appointed

by Your Excellency as a member of the Council to fill the vacancy.

Recommendations Adopted in 1957

During the last session the legislature adopted, either verbatim

or in substance, the following recommendations of the Council:

Chapter 312. To allow entry of legal process in court within

3 days prior to the return day. (For reasons, see 32nd report, pp.

59-60, 41 M.L.Q. No. 4, Dec. 1956.)
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Chapter 336. Limiting the number of peremptory challenges in

criminal cases in which several indictments are consolidated for

trial. (For reasons, see 32nd report, pp. 42-43.)

Chapter 370. To protect land titles from old mortgages by a

statute of limitations on foreclosure. (For reasons, see 32nd report,

pp. 20-22.)

Chapter 724-. The Uniform Gifts to Minors Act. (For reasons,

see 32nd report, pp. 32-36 and 42 M.L.Q. No. 3, October 1954, pp.

26-27 and full text p. 97.)

Draft Acts Recommended by the Council and Reported

Favorably by a Committee But Not Enacted

A draft act to protect land titles by restricting dower and

curtesy to land owned at the death. This bill (reported as H.

2080) passed the House and the Senate, was enacted and sent

to the Governor in May and then recalled by the Senate and

rejected by the Senate on September 18th. (For reasons of a

majority of the Council in support of the bill, see 32nd report,

p. 24 and 42 M.L.Q. No. 3, October 1957, pp. 27-29.)

Transfer of small cases by the Superior Court to a District

Court for trial. (For reasons, see 32nd report, pp. 66-68.) A bill

was reported and after several revisions was broadened and again

reported by the Judiciary Committee as H. 3327, but failed to

pass. (For reasons in support of the broader act, H. 3327, see

pp. 10-13 of the present report, where the passage of the bill (H.

3327) with slight changes is recommended.)

A majority report in favor of a draft act relative to service on

foreign corporations, two members dissenting (see 32nd report, pp.

47-50), a draft act recommended as to computation of interest

under the death statutes (see pp. 50-52), a negative report on a

bill to extend the statute of limitations in certain death cases

(see pp. 52-53), and a draft act recommended for consolidation

of death statutes (see pp. 53-55), were not adopted, but appear

to have been considered together in connection with a bill reported

as H. 2746, which did not pass.

A draft act relative to the salary of the Secretary of the Judicial

Council. A bill was favorably reported as H. 3050 by the Com-
mittee on Public Service, also reported "ought to pass" by the

House Ways and Means Committee, passed the House and was

then referred with other bills to the Senate Committee on Ways
and Means for study and report to the next legislative session.
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Draft Acts Recommended But Not Favorably Reported

A draft act requiring motor vehicle liability insurers and injured

parties to furnish copies of medical reports. (For reasons, see pp.

60-61.)

A draft act to protect real estate titles by the filing of zoning

ordinances, by-laws and maps in the registries of deeds. (For

reasons, see p. 29.)

A draft act relative to the assignment and compensation of

counsel for indigent defendants in criminal cases. (For the bill

and reasons, see 32nd report, pp. 43-47, and see pp. 17-20 of this

report, where the passage of a revised draft act is recommended.)

A draft act to prohibit televising, broadcasting, or taking of

motion pictures of testimony before a legislative, judicial or execu-

tive body or other public agency or tribunal. (For reasons, see

32nd report, pp. 62-63.)

A draft act for a moderate fee for a claim of jury trial in civil

cases. (For reasons, see 32nd report, p. 6, and for additional

reasons and history of prior favorable recommendations and legis-

lative action, see pp. 51-53 of this report, where the recommenda-

tion is again renewed to keep it "alive.")

A draft act for limited oral depositions of parties for discovery

before trial in civil cases. (For reasons, see 32nd report, p. 7, and

further reasons, pp. 47-50 of this report, where a revised bill is

recommended.)

A draft act for limited exceptions by the Commonwealth in

criminal cases. (For reasons, see 32nd report, pp. 7-8.)

A draft act for a jury-commission in a limited district (see 32nd

report, p. 63).

Negative Recommendations Followed on Bills Referred

TO THE Council for Reports in 1956

The following negative reports of the Council on bills referred

were followed by the legislature. The reasons for each negative

report appear on the pages of the S2nd report (of 1966) referred

to below. The Council reported adversely on:

A bill relating to mortgages to a trustee for the benefit of

creditors. (Pages 36-38.) (Legal Affairs.)

A bill to eliminate procedural distinctions between actions at

law and suits in equity. (Pages 10-14.) (Judiciary.)

A bill to extend the rule-making power of the Supreme Judicial

Court. (Pages 15-18.) (Judiciary.)
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A bill as to tort liability arising from the lawful use of radio-

active material. (Pages 18-19.) (Judiciary.)

A bill for motion sessions of the Superior Court in Lowell. (Page

31.) (Judiciary.)

A bill for the disclosure before trial of the names of witnesses

for the Commonwealth in criminal cases. (Page 32.) (Judiciary.)

A bill for increasing the number of peremptory challenges of

jurors in criminal and civil cases. (Pages 39-43.) (Judiciary.)

Several bills to establish the office of public defender and related

matters. (Pages 43-47.) (Judiciary.)

A bill to allow a person receiving workmen's compensation to

proceed at law against a third party. (Pages 55-59.) (Judiciary.)

List of Reports Requested by the Legislature in 1957

ON the "Subject Matter" of the Following 33 Bills

(To he discussed in this report)

House 502, relative to allowance of exceptions in criminal cases.

(Referred by Resolves, Chapter 23.)

House 1570, relative to placing the entire judicial system under

the jurisdiction of the Commonwealth. (Referred by Resolves,

Chapter 26.)

House 18If.2, relative to prohibiting the seizure on an execution

on a judgment against a city or town or other political sub-division

of the Commonwealth, of property owned in their own right by
individual inhabitants. (Referred by Resolves, Chapter 27.)

House 1565, relative to increasing the amount of damages that

may be recovered in actions for death due to negligence. (Referred

by Resolves, Chapter 28.)

HoUsSe 2074, relative to the same subject as House 1565. (Re-

ferred by Resolves, Chapter 29.)

House 2080, relative to abolishing the defense of contributory

negligence and in place thereof to adopt the doctrine of compara-
tive negligence. (Referred by Resolves, Chapter 32.)

House 2585, relative to providing that the doctrine of res ipsa

lognitur shall be applicable in actions for damages caused by blast-

ing or the keeping of explosives. (Referred by Resolves, Chapter

36.)

Senate 277, relative to removal of cases to the Superior Court.

(Referred by Resolves, Chapter 44.)

House 2S43, relative to certain actions for specific performance

of oral contracts. (Referred by Resolves, Chapter 46.)
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House 2076, relative to providing for blood grouping tests to aid

in the determination of paternity. (Referred by Resolves, Chapter

47.)

House 2075, relative to providing for pre-trial oral deposition of

parties in an action of tort. (Referred by Resolves, Chapter 48.)

House 1178, relative to the renting and hiring of motor vehicles.

(Referred by Resolves, Chapter 51.)

House 2949, relative to providing that the operation of im-

properly registered vehicles may be considered as evidence of

negligence in certain actions of tort. (Referred by Resolves, Chap-
ter 52.)

House 2917, relative to providing a lien for hospitals for services

rendered to persons injured as a result of accident. (Referred by
Resolves, Chapter 54.)

House 2327, relative to providing for determination by district

courts of the rights of certain injured employees to compensation

under the Workmen's Compensation Act. (Referred by Resolves,

Chapter 59.)

House 1387, relative to giving the probate courts jurisdiction in

equity of all matters and controversies between husbands and
wives and former husbands and wives. (Referred by Resolves,

Chapter 63.)

House 2072, relative to conferring limited equity jurisdiction on

the Municipal Court of the City of Boston in reach and apply

cases. (Referred by Resolves, Chapter 94.)

House 2079, relative to granting such jurisdiction to all the

district courts. (Referred by Resolves, Chapter 94.)

House 2086, relative to the defense of irresponsibility in criminal

proceedings. (Referred by Resolves, Chapter 100.)

Senate 317, relative to the testimony of experts in insanity in

certain criminal cases where the mental condition of the defendant
has been investigated while under temporary commitment. (Re-
ferred by Resolves, Chapter 88.)

House 3136, so much of the 18th Annual Report of the Com-
mission on interstate cooperation as relates to the jurisdiction and
enforcement of support orders and the transfer of proceedings
under the Uniform Reciprocal Enforcement of Support Act. (Re-
ferred by Resolves, Chapter 105.)

Eminent Domain Proceedings—Bills proposed by the Special
Commission on the taking of land by Eminent Domain House
2738 and referred by Resolves, Chapters 120 and 129 as follows:
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Appendix A, relative to creating an Eminent Domain Board.

Appendix B, relative to admissibility of certain evidence in

Eminent Domain proceedings.

House 3096, based on Appendix C, relative to providing for the

rejection of certain appraisers by legal departments required to

defend Eminent Domain proceedings.

House 8097, based on Appendix D, relative to requiring a taking

authority to furnish a complete duplicate file of takings to certain

legal departments.

House 3099, based on Appendix F, relative to payment of in-

terest in Eminent Domain proceedings.

Appendix G, relative to settlement for property taken.

Other Eminent Domain Bills Referred

by Resolves, Chapter 134

House 364, to provide that a right of way shall be provided

when part of a parcel is taken.

House 365, providing for the prompt payment of an amount
equal to the assessed value within 30 days if the taking is adjacent

to or includes a dwelling.

House 978, relative to assessed valuation as evidence.

House 1371, that there shall be no eviction until independent

appraisal made and offered to the owner.

House 2325, relative to sale of unused land taken.

Senate 263, to authorize acquisition by purchase or otherwise

when necessary under G. L., C. 82, Section 24.

These matters will be discussed in this report.

DISCRETIONARY TRANSFER OF SMALL CASES
TO THE DISTRICT COURTS FOR TRIAL

An experimental plan for discretionary reference of small cases

to the Boston Municipal Court for trial was recommended in our

Thirty-Second Report for 1956, pp. 66-68. We referred to the

recommendation of the Judicial Survey Commission on this sub-

ject, and the fact that in more than half of the jury cases tried

to a verdict in the superior court in the years 1953-54, there was
either no recovery, or recovery of less than $500.
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A bill on this subject was reported favorably by the Judiciary

Committee in the last legislature. It was, however, defeated in the

House. A similar bill, but broadened to include any district court,

was also favorably reported, and similarly met defeat.

But the problem of congestion of superior court dockets with

these small cases still remains. In the 1957 Report of the Executive

Secretary to the Supreme Judicial Court, a strong recommendation

for the power to transfer cases involving less than $1,000. from the

superior court to the district courts for trial is made in the follow-

ing paragraphs:

"84. The matter of the district court helping the superior by assignment

of judges is also closely related to the matter of making it possible to remand

cases from the superior court to the district courts for trial. As this report

is being written the legislature has before it a bill to make this possible on a

discretionary basis. I recoDMnend such legislation. See also Paragraph 24.

Such power to remand cases would reduce the demand for district court judges

to sit in the superior court on civil cases, but would not reduce it for the

criminal sessions. I recommend further that the use of district court judges

in misdemeanor sessions be given priority over such use on the civil side, so

that the excellent record of prompt handling of criminal cases may be main-

tained.

"85. Further discussing the matter of remanding, it is to be observed that

were it not for the flood of motor tort cases, the question would be of merely

academic interest. The superior court gets thousands of cases annually as a

result of removals of motor tort cases from the district courts. There is good
reason to beheve that many attorneys and insurers remove cases indiscrimi-

nately. I cannot beheve that an insurer carrying a property damage coverage

is actuated by any conviction that a jury trial is the palladium of Hberty when
it removes a suit for a few hundred dollars for repairs, nor that the plaintiff in

the case who also removes it has any such conviction. My recommendation

as to remanding is limited to what may be classed as the smaller cases. I

suggest as a convenient limit $1,000. with a further provision, however, that

the trial judge is not confined to this amoimt if he feels the evidence warrants

higher damages. The decision of the lower court judge should operate as an

auditor's finding. While logically there is no reason for limiting the remanding

power to motor tort cases, as a practical matter it will serve its purpose if it is

thus limited. It can be predicted that remanded cases will rarely come back to

the superior court. Most of them will be settled before they even arrive in the

district court."

We join in the recommendation of legislation for a three-year

experimental period. In the light of the discussion at the hearing

and in the legislature, we do not believe it necessary to restrict

it to cases to be tried in the Municipal Court of the City of Boston.

The Chief Justice of the Superior Court and the Administrative

Committee of the District Courts have been working closely to-
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gether in the assignment of district court justices to the superior

court. We believe discretionary power can safely be given to the

superior court to transfer actions of tort and contract both, just

as unlimited discretion is given to the Supreme Judicial Court to

transfer any kind of case within the concurrent jurisdiction be-

tween that court and the superior and probate courts under

G. L, ch. 214, § 32.

We recommend the following:

DRAFT ACT

Section 1. Chapter 231 of the General Laws is hereby amended by inserting

after Section 102 B the following section:

—

Section 102 C. The superior court may of its own motion or on the motion

of a plaintiff or defendant, after determination by said court that if the plain-

tiff prevails, there is no reasonable likelihood that recovery will exceed one

thousand dollars, transfer for trial any action of tort or contract pending in

said court to the district court from which such action was previously removed,

if any, or if such action was originally entered in the superior court, to any

district court in which it could have been brought under the provisions of

section two of chapter two hundred and twenty-three.

Clerks of the superior court shall, when a case is so transferred, transmit

the order of reference and the original papers in the action, or certified copies

thereof, together with a copy of the docket entries, without charge to the clerk

of the district court in which such action was commenced or has jurisdiction.

Such an action shall be tried by a full time justice of the district court or by

a judge authorized for such service in accordance with section seventy-seven A
of chapter two hundred and eighteen. The justice shall file a written decision

or finding with the clerk who shall forthwith notify the parties or counsel of

record. Any party to the action aggrieved by the finding or decision may as of

right have the case re-transferred for determination by the superior court. The

request for re-transfer shall be filed with the clerk of said district court within

ten days after notice of the decision or finding. If either party neglects to appear

at the time appointed for such trial, or at any adjournment thereof, without

just cause, or if at any such time either party refuses to produce in good faith

the testimony relied on by him, the justice may close the trial and order that

judgment be entered for the adverse party and file a finding or decision to that

effect. Judgment shall be entered accordingly at the first judgment day after

the expiration of ten days from the filing of such finding or decision, unless said

justice for cause shown otherwise orders.

Upon the filing with the clerk of a request for re-transfer, the decision or

finding shaU be forthwith transmitted, with any original papers received from

the superior court, to the clerk of the superior court of the county from which

the case was referred. The clerk of the superior court shaU forthwith notify the

parties or counsel of record of the receipt and fifing of said finding or decision.
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The action shall thereafter be tried in the superior court. The decision of,

and the amount of the damages assessed, if any, by a district court shall be

prima facie evidence upon such matters as are put in issue by the pleadings,

and no other findings of such court shall at any time be admissible as evidence

or become part of the pleadings. A party shall be held to waive any right to

jury trial previously claimed, unless within ten days after the filing of the finding

or decision in the superior court he shall file a statement that he insists on a jury

trial.

Section 2. This act shall take effect on October first, nineteen hundred and

fifty-eight, and shall not be operative after June thirtieth, nineteen hundred

and sixty-one.

APPELLATE DIVISIONS OF DISTRICT COURTS

In view of the fact that so many of the District Court judges are

called for service in the Superior Court, we are informed by the

Administrative Committee of the District Courts that administra-

tive problems may arise occasionally in the operation of an appel-

late division. We, therefore, recommend the following:

DRAFT ACT

Section 108 of Chapter 231 of the General Laws is hereby amended by in-

serting before the last sentence of the first paragraph the following:

"Upon request of a presiding justice of any of the respective Appellate

Divisions a justice of any Appellate Division who may be called shall serve

in such other Division."

HOUSE 2949, RELATIVE TO THE OPERATION OF
IMPROPERLY REGISTERED MOTOR VEHICLES

(Referred by Resolves Chapter 52)

House No. 2949 of 1957 is a proposed amendment to Section 9

of Chapter 90 of the General Laws. The purpose of the change
appears to be to do away with the rule that the owner or operator

of an unregistered or improperly registered motor vehicle is a

"trespasser" on the highway and that he or his representative

cannot recover for injury or death in the absence of wanton, wilful

or reckless conduct on the part of the defendant.

The rule originated in the case of Dudley v. Northampton
Street Railway, 202 Mass. 443, decided in 1909 at a time when
motor vehicles were still widely regarded with disapproval and
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before they had become a generally accepted means of conveyance

both for business and pleasure. In the case of Koonovsky v. Quel-

lette, 226 Mass. 474, decided in 1917, the court took a further and

corollary step by holding that since the unregistered vehicle was

wrongfully on the way and was therefore a nuisance, the creator

of the nuisance was liable for all injury directly caused by it,

whether he was negligent or not. These two rules laid down by

the court, one that the owner or operator of the unregistered

vehicle cannot recover for negligence, and the other that he is

liable whether negligent or not, have both come down to the pres-

ent. The heart of both rules is the proposition of the Dudley case

that the owner or operator of an unregistered or improperly regis-

tered vehicle is a "trespasser" and the vehicle a "nuisance" on the

highway.

No general principle of law requires this conclusion. The regis-

tration law, while important, is only one of a vast number of

enactments on the statute books regulating the conduct of indi-

viduals in various phases of modern life where usually no genuine

criminal intent is involved. The general rule in this Common-
wealth in civil cases is that violation of such statutes is merely

some evidence of negligence with respect to such consequences as

the statute was intended to prevent, with the qualification, how-

ever, that violation by a plaintiff is a complete bar to recovery

and not merely evidence of negligence, if the violation was a proxi-

mate cause of the injury or damage for which he seeks to recover.

This rule as to plaintiffs is fully explained in the case of Newcomb
V. Boston Protective Department, 146 Mass. 596, a leading case

followed many times. Except as just stated, violation of a penal

law generally has no effect in civil tort cases. See Dean v. Leonard,

323 Mass. 606. The criminal sanction contained in the statute

itself is regarded as the deterrent, which the Legislature intended

to impose and the severity of which the Legislature has adjusted

to what it deemed to be the gravity of the offence. It is obvious

that inability to recover anything for a severe injury or a death or

conversely the imposition of liability for a severe injury or a death

where in either instance the owner or operator of an unregistered

vehicle was in no way at fault in his actions on the highway and

was wholly the victim of the negligence of the driver of another

vehicle may be altogether too drastic a penalty to impose for some

inadvertence in the matter of registration or some inaccuracy in

the application. And there is no way in which the consequences

can be adjusted to the degree of fault of the offender.
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Many judges concerned with the practical application of the

law have expressed the opinion that the rules of "trespasser" and

"nuisance" are harsh and do injustice. These rules have been

widely criticized, and so far as we know are not now followed in

any other jurisdiction. The attitude toward them of our own
Supreme Judicial Court is interesting. In the case of Bourne v.

Whitman, 209 Mass. 155, decided within two years after the

Dudley case, the question came up whether one who operated a

motor vehicle without an operator's license was a "trespasser"

upon the highway. In a careful opinion written by Chief Justice

Knowlton the court unanimously decided that he was not. There

is weight in the argument of the court in favor of a distinction

between the two cases, but nevertheless there has always existed

a feeling in the legal profession that the law is in a strange state

when the owner of a motor vehicle is a "trespasser" if he places

it on the highway without registration but is not a "trespasser" if

he drives without having a license to drive. In several instances

the Supreme Judicial Court has intimated its dislike of the rule

of the Dudley case. The latest instance is found in the rescript

opinion in Comeau v. Harrington in November, 1955, 333 Mass.

768. Here the court comes close to saying that it would not follow

the "trespasser" and "nuisance" rules if the matter were a new
one. The Comeau opinion is so short and to the point that we
quote it here:

"Louis Comeau and another v. Donald Harrington v. another.

"November 30, 1955. Exceptions overruled. This is an action of tort for

personal injuries and property damage arising out of a colHsion on a public

highway between an unregistered automobile of the female plaintiff operated

by the male plaintiff of an automobile of the female defendant operated negli-

gently but not in a wilful, wanton, or reckless manner, by the male defendant.

The judge directed verdicts for the defendants. The plaintiffs excepted, and

urge us to overrule the doctrine first enunciated by this court in Dudley v.

Northampton Street Railway, 202 Mass. 443. See Dean v. Leonard, 323 Mass.

606, 609. The doctrine has been called 'unique.' 62 Harv. L. Rev. 525. It has

been very generally criticised. See, for example, Prosser, Torts (2d ed.) 162;

cases collected in notes in 16 A. L. R. 1108, 54 A. L. R. 374, and 163 A. L. R.

1375. As an original proposition, it could hardly find favor with us today. The

rule, however, has stood for more than forty-six years without repeal by the

Legislature. Some of us would prefer to overrule the Dudley case, but the

majority of the court think that its termination should be at legislative, rather

than at judicial, hands. Bursey's Case, 325 Mass. 702, 706-707."

We do not encumber this report with the many authorities that

could be collected in opposition to the Dudley case. The citations
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in the Comeau rescript opinion will furnish a starting point to

those interested.

It is true that the Legislature has to a considerable extent re-

laxed the severity of the Dudley rule in cases of persons not the

owners or operators and in cases of certain mistakes in the appli-

cations for registration. See Acts of 1915, Chapter 87; Acts of

1928, Chapter 187, Section 1; Acts of 1934, Chapter 361. These
statutes are now incorporated into Chapter 90, Section 9. Notwith-
standing this mitigation of the rule, the Comeau case shows that

the rule is still operative in many instances. Our study leads us

to believe that it should be abrogated altogether. All the provisions

of the statutes would still be enforceable under the criminal law.

See Chapter 90, Section 20. Other states find this sufficient with-

out reliance upon peculiar rules of liability in civil cases arising

out of motor vehicle accidents. It seems to us common sense that

civil liability for damages should be determined primarily with

regard to what occurred on the highway rather than with regard

to what was done or omitted in the registry office.

House No. 2949 is in substance the statute recommended by the

registry of motor vehicles in its report. House No. 2655. From the

tenor of the registry's report we gather that the registry intended

in general to abrogate the rule of the Dudley case. The proposed
statute does not, however, expressly so provide, and we are not

wholly certain that it would have that effect. Moreover, it would
seem that the statute was designed to preserve the rule as against

a plaintiff (but not as against a defendant) who is the owner of a
vehicle falsely registered with fraudulent intent to conceal the

identity of the true owner and as against a person who knew or

had reasonable cause to know that the vehicle was falsely registered

with such intent. If we have correctly interpreted the design of

this last part of the proposed statute it would seem that that

design could be more directly and clearly expressed.

Our view is that the rule of the Dudley case ought to be entirely

abolished in plain words. We would prefer not to make an excep-

tion that would preserve an outmoded rule even in the occasional

instance of a fraudulent registration. It does not seem to us that

an action for personal injury, death or property damage is a proper
procedure in which to try out the unrelated issue of intent to con-

ceal ownership at the time of registration or, in the case of one not
the owner, the vague issue of ''reasonable cause to know," especially

as the person not the owner may not have violated any law. We
think that the matter of intent to conceal ownership can be dealt

with adequately by adjusting the penalty under the criminal pro-
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visions of the chapter; or if it is thought that the penalty for

registration with intent to conceal ownership ought to be greater

than that now provided for in the penal provisions of the chapter,

it would be easy to provide specifically for a more severe penalty.

It seems to us that the deprivation of civil rights is not understood

by the public and is not an effective deterrent, and that violation

of the registration laws ought to have no greater effect in civil

cases than as evidence of negligence of the violator or as preventing

recovery by a violator whose unlawful act was a proximate cause

of his own injury, just as in other instances of the violation of

comparable statutes.

In preparing the following draft act we have considered the

approach employed in Chapter 89, Section 10, first enacted by
Chapter 57 of the Acts of 1930, by which it was provided in sub-

stance that the rule of the Dudley case should not apply to viola-

tion of a one way street regulation. See Widronak v. Lord, 269

Mass. 238; Scranton v. Crosby, 298 Mass. 15. We recommend the

following

:

DRAFT ACT

An Act providing that the failure to register or the improper registra-

tion OP A MOTOR VEHICLE SHALL NOT BE DEEMED TO RENDER THE VEHICLE A

NUISANCE OR TO RENDER ANY PERSON A TRESPASSER UPON A WAY.

Section 9 of Chapter 90 of the General Laws as most recently amended by
Chapter 85 of the Acts of 1956 is hereby further amended by striking out the

third sentence and inserting in place thereof the following sentence:

—

"Violation of this section shall not be deemed to render the vehicle a nuisance

or any person a trespasser upon a way and shall not constitute a defense to, or

prevent a recovery in, an action of tort for injuries suffered by a person, or for

the death of a person, or for damage to property, unless such violation by the

person injured or killed or sustaining the damage was in fact a proximate cause

of such injury, death or damage, but violation of this section shall be deemed
evidence of negligence on the part of the violator."

APPOINTMENT OF COUNSEL IN NON-CAPITAL CASES

At the request of the legislature, the Judicial Council, in its

32nd report, pp. 43-46, discussed the subject matter of various

bills relative to Assignment of Counsel for defendants in criminal

cases other than capital who do not have counsel.

The Council first discussed the subject in 1951 in its 27th report,

beginning as follows:
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"As stated by the Supreme Court of the United States in Betts v. Brady,

316U. S. 455, atpp. 471-2:

" 'Every court has power, if it deems proper, to appoint counsel where

that course seems to be required in the interest of fairness.'

"That this was the law in Massachusetts before any statute was passed on

the subject see Com. v. Hardy, 2 Mass. 303, in which counsel was assigned in

1807. The first statute on the subject, as stated by the court in Allen v. Com.,

324 Mass. 558, was in 1820. Ever since then the statute now G. L., c. 277,

§ 47) has recognized and declared the law in capital cases (stated by Chief

Justice Chapman, 104 Mass. 543), as follows:

" 'When a prisoner has not obtained counsel, it is usual for the court to

request some member of the bar to aid him; and we believe that no prisoner

has been compelled to go to trial in a capital case without being ably and

faithfully defended. The members of the bar have been ready, so far as

they reasonably could do so, to give their best services gratuitously, in aid

of any prisoner who was unable to pay counsel.'

"Even in those cases, the court did not consider that it could award com-

pensation to assigned counsel (see Atty. Gen. Petitioner, 104 Mass. 537, at

p. 543), and it was the practice for assigned counsel to serve without either

compensation or expense, until 1893 when the court was authorized by statute

(now appearing as G. L., c. 277, §§ 55-56, and see also c. 276, § 37A) to allow

them . . .

"As to other cases such as second degree murder, rape, and certain forms

of robbery for which life sentences can be imposed, while the court may assign

coimsel, there is no provision for compensation or expenses."

This subject has assumed great importance in recent years be-

cause of a series of decisions in the Supreme Court of the United
States holding that the due process clause of the Fourteenth

Amendment to the Constitution of the United States requires

the appointment at government expense of counsel to represent

impecunious defendants in many cases not involving capital

offences in which it had not been the previous practice to appoint

counsel. The leading case is Betts v. Brady, 316 U. S. 455. Re-
cently our own Supreme Judicial Court has held that the twelfth

article of the Bill of Rights of the Constitution of the Common-
wealth imposes a similar requirement. Pugliese v. Commonwealth,
Mass. Adv. Sh. (1957) 313.

No general rule has been formulated by the Supreme Court of

the United States for determining in what cases such appoint-

ment is required as a matter of Constitutional law. Determina-
tion of the necessity of an appointment has been left to be made
in each case according to the circumstances of that particular case.

In Allen v. Commonwealth, 324 Mass. 558, at page 562, our own
Supreme Judicial Court attempted to state a rule in these words,

"That law [the Fourteenth Amendment]—requires assignment of
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counsel in non-capital cases only when the defendant, by reason

of youth, inexperience, or incapacity of some kind, or by reason

of some unfair conduct by the public authorities, or of a compli-

cation of issues, or of some special prejudice or disadvantage,

stands in need of counsel in order to secure the fundamentals of

a fair trial."

This statement of the rule leaves much to be desired. Admit-

tedly its boundaries are vague. One may doubt, however, whether

any better statement could now be made.

It must be the law that the courts have inherent power to

appoint counsel without any statute whenever the Federal or State

Constitution requires such appointment, but there is no statutory

authority to allow compensation or expenses except in murder
cases. See G. L. (Ter. Ed.), Chapter 277, Sections 55 and 56. It

seems to us that it would be unfortunate to have many different

judges interpreting Constitutional requirements, each in his own
way, with no fixed standards either as to the necessity of an

appointment or the rate and manner of compensation. It would
be difficult to frame a comprehensive and detailed statute at this

time, since the subject matter is still in a state of development
and new decisions in Washington may change the present status

of the law. It seems to us that the best solution would be found

in a general rule of the Supreme Judicial Court binding upon all

the courts. Such a rule would of course be framed to comply with

Constitutional requirements as now known and could easily be

amended to comply with subsequent decisions.

We think, too, that as the present problem arises out of a

Constitutional duty of the Commonwealth, the costs should be
taken care of by the Commonwealth itself rather than by imposing
a possibly heavy additional expense on the counties. We also be-

lieve that appointments and awards of fees and expenses should

be by the Superior Court and that such awards should be subject

to the approval of the Chief Justice of that Court. And it must be
remembered that in the absence of any statute or general rule the

courts will still be under the necessity of appointing counsel when-
ever the State or Federal Constitution requires it, and there will be
no centralized control over appointments or expenses.

At the hearing on the bill submitted by the Council in its 32nd
report it was suggested by the Judiciary Committee that the ex-

pense should be assumed by the commonwealth instead of imposing
it on the counties. Thereafter, various drafts were made and dis-

cussed with John A. Daly, Esq., Executive Secretary to the Justices

of the Supreme Judicial Court. These discussions resulted in the
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following draft act, submitted by him as Appendix V of his report

to the court dated June 30, 1957, with which we agree.

We, therefore, recommend the following:

DRAFT ACT
An Act relative to assignment and compensation of counsel in certain

criminal cases.

Section 1. Chapter 276 of the General Laws is hereby amended by inserting

after section 37-A thereof the following new section:

Section 37-B. At any stage of a criminal proceeding other than capital,

whether in a district court or in the superior court, the superior court upon

petition of the defendant and summary hearing, shall assign counsel to repre-

sent him, if satisfied,

(a) that representation of such person by counsel is required under rules

adopted by the supreme judicial court, in accordance with this section,

(b) that by reason of inability to pay counsel or for any other reason such

person is unable to obtain counsel, and,

(c) that counsel cannot be obtained for him except through such assignment.

The superior court may in accordance with rules established by the supreme

judicial court allow reasonable compensation for the services or expenses or

both of such assigned counsel, and such compensation and expenses if approved

and certified by the chief justice of the superior court shall be paid by the

commonwealth.

The supreme judicial court shall make rules for the administration of this

section, including the appointment, compensation for services or expenses or

both, of assigned counsel, their qualifications, and types of cases in which such

assignment may be made.

Section 2. This act shall take effect on . . .

HOUSE 1570

(Referred by Resolves Chapter 26)

This bill reads as follows:

"An Act providing that the entire judicial system be placed under the
jurisdiction of the commonwealth.

"Notwithstanding any provision of law to the contrary, the entire judicial

system of the Commonwealth, including justices, employees, land and buildings,

salaries, costs, retirement systems and pensions, and all incidentals thereto, are

hereby placed in the care, control, operation and maintenance of the Common-
wealth."

This is one of the impossible proposals which seem too common
beginning "notwithstanding any provision of law to the contrary"

without regard to the extent to which such words would repeal,
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amend, complicate and confuse the existing statutes and law in

general. We do not recommend the bill.

Aside from its wholesale generality, the bill, as drawn, has no

definite meaning because the Commonwealth has always had com-

plete "jurisdiction" of the entire judicial system in all its parts

under the Constitution. The proposal indicates therefore, a belief

of the petitioner that too much authority in regard to courts has

been delegated to the counties. There has been an increasing

tendency in that direction ever since 1915 which was discussed by

the Council in earlier reports and we think that attention should

be called to the substance of those discussions, in view of the re-

vival from time to time of the tendency to increase county control

of the judicial system.

In its 7th report in 1931, after quoting the suggestion of a

Special Commission that the local "appropriating authority which

assumes the responsibility of raising and spending the people's

money should be supreme" (see p. 20) the Council pointed out

that:

"Ever since 1780 the constitution has contained the provision that 'the

general court shall forever have full power and authority to erect and consti-

tute judicatories and courts.' This means that the administration of justice

in all its branches is a primary responsibility of the Commonwealth and not

of the counties. The fact that some of the judges and officers of some courts

are paid by the counties is merely an historical accident which cannot shift

the responsibihty of the legislature, and it needs no argument to show that a

vital part in setting up a 'court or judicatory' consists in giving it the means

to live and function as an independent tribunal of justice which it is the

constitutional duty of the legislature to provide.

"The fact that has been forgotten in all these business arrangements for the

distribution of financial control to the counties, is that the judges and the

other officers of courts are not county servants, although they may be paid by

the counties by direction of the legislature (cf. Com. v. Hawkes, 123 Mass.

at p. 529; Morse v. Boston, 170 Mass. 555; Hibbard v. Suffolk, 163 Mass. 34).

"We trust that it is not necessary for us to explain that we are speaking of

measures and not of men ; that we are considering the tendencies of such meas-

ures on the administration of justice during generations, regardless of any

temporary political organization of the various local county governments."

The contents of this report was again referred to by the Judicial

Council in its 15th report (pp. 36-38) in 1939 and the Council then

added

:

"In these tax conscious days, we believe that the warning against county

supremacy of the administration of justice, contained in the passages quoted

above from council reports, should be borne constantly in mind."

It is for this reason that we have quoted the passages from the

7th report as the time may come when they will need further
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consideration. We notice that, since this bill was referred, Mr. Daly,

the Executive Secretary to the Justices of the Supreme Judicial

Court, has raised the question in his report to the court dated June

30, 1957 (P.D. 166, pp. ).

HOUSE 2080

An Act to abolish the defence of contributory negligence

and in place thereof to adopt the doctrine of comparative

negligence.

(Referred by Resolves, Chapter 32)

''Section 85 of Chapter 231 of the General Laws, as most recently

amended by section 1 of chapter 533 of the acts of 1952, is hereby

further amended by adding at the end thereof the following:

—

However, the establishment of the contributory negligence of the

plaintiff, or the person killed or injured or damaged in his property,

or caused to sustain consequential damages, or his agent or cus-

todian or any other person whose conduct is imputed to him or

with whose conduct he is chargeable by the defendant, shall be

no bar to the recovery by the plaintiff but may be considered only

in mitigation of damages."

This subject was referred to the Council in 1950 and discussed

at length in the 26th report in that year with reference to the law

of other states. We did not recommend the adoption of the com-

parative negligence rule. Since that time discussion has continued

in various jurisdictions. We have had before us the report of the

Institute of Judicial Administration of 1955, an article in the

American Bar Association Journal for February 1957 by Mr. Bress

of the District of Columbia (p. 127), summarized in the Massachu-

setts Law Quarterly for March 1957 and the report in the A.B.A.

News Letter of April 1957 of the recent discussions in several

states. A good sample is the following account of that in Pennsyl-

vania:

—

"Comparative negligence legislation has frequently been proposed as a

means of reducing delay in disposition of large personal injury case loads.

The arguments are advanced in 'Comparative Negligence Legislation: A Cure

for Our Congested Courts,' 19 Albany L. Rev. No. 1 at p. 4. There is still

widespread disagreement on the proposition, but various legislative and bar

groups have recently studied it. For example:

"Pennsylvania. The Committee on Civil Law of the Pennsylvania Bar con-

ducted a study on comparative negligence after House Bill 677 was introduced

in the 1956 General Assembly calling for comparative negligence legislation.
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In this connection the Committee sponsored a panel discussion, 'Should the

Comparative Negligence Doctrine Be Adopted in Pennsylvania?' on June 25,

1956.

"Panelist Louis Sherman, co-sponsor of Bill 677, commenced the discussion

by listing some advantages of such legislation including, inter alia, the follow-

ing: (1) It induces earlier settlement of cases eliminating the gamble of de-

fendants over the question of contributory neghgence. (2) It reheves congested

calendars by eliminating trial by a handful of specialists. (3) It strengthens

and supplements pretrial conferences by creating a more favorable atmosphere

for settlements.

"Mr. Pringle, Allegheny County lawyer, answered in part by saying, 'It is

absurd to say that the adoption of comparative neghgence will decrease the

volume of htigation, when it gives everyone a chance to go before a jury; . . .

nor will it cause cases to come up earlier in court . .
.' Mr, Eldredge, a Phila-

delphia lawyer and law teacher, felt that the doctrine should be adopted re-

gardless of its effect on court congestion, and Mr. Body, Berks County lawyer,

opposed the doctrine on several grounds but pointed out, 'It is a dangerous

step that will promote the disease called "Claimitis".'

"The Committee on Civil Law ultimately voted 7-6 against the adoption

of comparative negligence and the Bar Association voted 117-74 against it at

its Pittsburgh meeting on January 30, 1957. Bill 677 failed to pass the House.

"Recently an article on congested trial calendars by Mr. J. Harry LaBrum
of the Pennsylvania Bar was published in 43 A.B.A. Jour. No. 4, p. 311. He
states: 'It's also about time the Bench and the Bar stopped suggesting

panaceas. Neither comparative negligence nor compensation is the answer.

Comparative neghgence, or apportionment of damage according to the degree

of fault, will increase rather than decrease the number of suits filed. The

doctrine invites litigation.'

"

Compare an article on "Contributory Negligence" in the A.B.A.

Journal for November, 1957, p. 1005, and another in the A.B.A.

Journal for December, p. 1115.

As stated in the 26th report, "We appreciate the arguments

from the point of view of abstract justice of the idea of distribution

of loss. In our opinion, however, the practical difficulties in ob-

taining the result outweigh the appealing considerations submitted

to us in support of the proposed bill."

The Council is still of that opinion.

For convenient reference we reprint in Appendix B, the discus-

sion of the subject from the 26th report in 1950.
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HOUSE 502, RELATIVE TO ALLOWANCE OF
EXCEPTIONS IN CRIMINAL CASES

(Referred by Resolves Chapter 23)

We do not recommend House 502.

G. L. Chapter 278, Section 31, provided that exceptions in

criminal cases should be filed and notice given in 3 days unless

with the consent of the District Attorney further time, not ex-

ceeding 5 days, was allowed by the court.

By Chapter 384 of 1953 on recommendation of the Judicial

Council (in its 28th report, p. 70) this provision was changed

to 20 days (as in civil cases) omitting the requirement of consent

by the District Attorney, so that the present Section 31 reads:

"The exceptions shall be reduced to writing and notice thereof given to the

Commonwealth wdthin twenty days after the verdict or after the opinion,

ruling, direction or judgment, excepted to is given, unless further time is

allowed bj- the court."

House 502 now proposes a further change as follows:

"Section 31 of Chapter 278 of the General Laws, as most recently amended

by Chapter 384 of the Acts of 1953, is hereby further amended by inserting

after the second sentence the following sentence:—The presiding justice may,

if in his opinion a bill of exceptions is filed in good faith and justice so requires,

allow such bill of exceptions although the defendant or his attorney fail to

compl}'^ with all the provisions of this section."

It would add a provision that a judge could allow the filing of

exceptions after 20 days. This is substantially similar to Section

113 of Chapter 231 relating to civil cases except that the important

words "through inadvertence" are omitted. It would thus allow

counsel to apply for leave without any explanation except neglect.

Experience shows that many lawyers will not comply with rules

unless they have to. The proposed bill would waste the time of

the court without justification. We think the present rule of 20

days sufficient.

It is a question of procedural policy in criminal cases. Even

in civil cases the words "through inadvertence" are capable of

abuse in the direction of plausible neglect. Is this more likely in

criminal than in civil cases? Perhaps.

If any change is to be made along the lines of House 502 we are

positive in our opinion that the words "through inadvertence"

should be retained.
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HOUSE 355, TO PROVIDE A LIEN FOR HOSPITALS FOR
SERVICES TO PERSONS INJURED AS A

RESULT OF ACCIDENT

(Referred by Resolves, Chapter 54)

The substance of this proposal was referred to the Judicial Coun-

cil in 1931 with request for a report. The Council's report appears

in its 7th report (in that year), p. 36, as follows:

"The policy of this state has been to restrict liens to tangible property with

a fixed situs. To extend liens to anything so transitory as a claim for personal

injury seems to us open to grave objection. Particularly is this true of an act

which creates a property right in the claim, sets up no machinery for testing

it out, but instead allows the Henor to remain passive and delay settlement.

This is likely to increase court congestion. In cases of doubtful or disputed

liabihty, we see no reason why a hospital, though a charity, should be made

first mortgagee by law.

"We do not recommend the passage of [the bill] or of any other legislation

creating a lien for hospitals."

A majority of the present members of the Council are of the

same opinion and do not recommend the passage of House 355.

They also call attention to the fact that G. L. Chapter 117,

Section 24, now provides hospitals with a right to apply to and

proceed against, a city or town for the reasonable cost of services

"for the relief of a person in need of public assistance." (See

also Symes Arlington Hospital v. Arlington, 192 Mass. 162.) The
creation of a lien would, therefore, provide a double security in

such cases.

A minority—Judge Fenton, Judge Adlow and Mr. Bartlett

—

are in favor of creating a lien.

HOUSE 1387

(Referred by Resolves, Chapter 63)

This is entitled:

"An Act giving the probate courts jurisdiction in equity of all matters

AND controversies BETWEEN HUSBANDS AND WIVES AND FORMER HUSBANDS

AND WIVES."

It reads:

"Section 6 of chapter 215 of the General Laws is hereby amended by striking

out the second sentence, as appearing in section 1 of chapter 237 of the acts of
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1933, and inserting in place thereof the following sentence:—They shall also

have jurisdiction in equity oj all matters and controversies between a husband

and wife and a divorced husband and wife, including jurisdiction to enforce

foreign judgments for support of a wife or of a wife and minor children against

a husband who is a resident or inhabitant of this commonwealth, upon petition

of the wife filed in the county of which the husband is a resident or inhabitant."

We do not recommend the bill. It does not "strike out" the

sentence in Section 6, referred to, but repeats it with the words

in italics above inserted. Those words, "of all matters and contro-

versies between husband and wife and a divorced husband and

wife," are broad and vague enough to change the law generally as

to suits between husband and wife. The law as to litigation be-

tween husbands and wives before and after divorce both at law

and in equity is discussed and explained in the very recent case

of Prahl V. Prahl, 1957 Advance Sheets 319-323, decided February

28, 1957. See also Ricker v. Ricker, 248 Mass. 549, and other cases

cited in the Prahl opinion.

The words in italics would also cause confusion in the Uniform
Reciprocal Enforcement of support jurisdiction which was trans-

ferred from the probate courts to the district courts under G. L.

Chapter 273A by Chapter 556 of 1954. Without discussing other

objectionable aspects of the inserted words and their effect on

other parts of the law we oppose the bill as drawn.

We understand, however, that the real purpose of the bill, al-

though not adequately expressed, was simply to establish concur-

rent jurisdiction of the Probate Court in equity of controversies

over property after a divorce has become absolute so that the parties

are no longer husband and wife. Before that the court can deal

with property questions incidental to the proceedings. The ques-

tions of jurisdiction are discussed in MacLennan v. MacLennan,
311 Mass. 709, at pp. 711-713, and Yurkanis v. Yurkanis, 321 Mass.

375, at p. 380 (both Probate Court cases referred to in the Prahl

opinion). In the Yurkanis case the court said:

"It is established that there is jurisdiction in equity of suits between husband

and wife to secure his or her separate property."

This statement was quoted in Ramsey v. Ramsey, 335 Mass. 1957

Ad. Sh. 189, 190, followed by the statement:

"The jurisdiction of the Superior Court over controversies between husband

and wife concerning the ownership of property is independent of the power of

the Probate Court or the Superior Court in divorce proceedings and matters

incidental thereto. Patterson v. Patterson, 197 Mass. 112, 117-118."

The mere fact of divorce does not seem a suflScient reason for

ending concurrent jurisdiction to settle a property dispute even if it
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involves a little general equity rather than incidental equity. Its

existence in the local probate court may be convenient for every-

body. For this reason we submit the following

:

DRAFT ACT

Section 6 of Chapter 215 of the General Laws is hereby amended by adding at

the end of the second sentence the words, "they shall also have concurrent juris-

diction in equity of controversies over property between persons who have been

divorced after the divorce decree has become absolute."

APPENDIX A OF H. 3136 (REPORT OF COMMISSION
ON INTERSTATE COOPERATION)

An Act relative to the jurisdiction and enforcement of

support orders and the transfer of proceedings under
the uniform reciprocal enforcement of support act.

(Referred by Resolves, Chapter 105)

The effectiveness of the Uniform Reciprocal Enforcement of

Support Act (G. L. 273 A) since the transfer of the jurisdiction

from the probate to the district courts (which have the enforce-

ment facilities lacking in the probate courts) has been striking.

In the year ending June 30, 1956 about $300,000. was collected.

This increased to over $600,000. in the year ending June 30, 1957.

To make it still more effective the Commission above mentioned

recommends in its report (p. 49) amendments of Sections 6 and
10 and 12 of Chapter 273 A. The present Section 6 now reads,

"Section 6. Duty of Support, How Enforced.

"The duty of support shaU be enforceable by petition filed in a district court,

irrespective of the relationship between the obligor and the obligee. Any pro-

ceeding hereunder shall be commenced in a district court within whose juris-

diction the obhgee is an inhabitant or a resident. (1951, 657, § 1; 1954, 556,

§ 1, appvd. June 3, 1954; effective on Oct. 1, 1954.)"

The proposed act adds to Section 6 the sentence,

"The court shall enforce all duties of support under this chapter notwith-

standing that a court of this or any other state has heretofore made a support

order and has continuing jurisdiction."

The present Section 10 reads,

"Section 10. Powers of Local Court When Duty of Support Found.

"When this commonwealth is a responding state, and the court finds a duty

of support, it may order the respondent to furnish support or reimbursement

therefor in a reasonable amount, and subject the property of the respondent
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to such order. (1951, 657, § 1; 1954, 556, § 1, appvd. June 3, 1954; effective

on Oct. 1, 1954.)"

The proposed act adds the sentence,

"The courts of all other counties or judicial districts of this commonwealth

shall likewise enforce the order and upon doing so shall inform the court of

the county or judicial district first making the order."

The present Section 12 reads,

"Section 12. In addition to the foregoing powers, the court, when the

commonwealth is a responding state, may subject the respondent to such

terms and conditions as it deems proper to assure compliance with its orders,

and may require the respondent to make payments at specified intervals t-o

a probation officer assigned by the court, and punish a respondent who violates

any order of the court to the same extent as is provided by law for contempt

in any other suit or proceeding."

The proposed act adds the following,

"If the court after pursuiiig the above procedures is still unable to obtain

jurisdiction of the respondent or his property but discovers that the respondent

or his property may be found in another county or judicial district of this

commonwealth, the court may forward the papers received from the court of

the initiating state to a court in the other county or judicial district and shall

inform the court in the initiating state that it has done so. Thereupon the

court of the other county or judicial district shall give a receipt for the papers

and thereafter it shall have the duties imposed by this chapter."

These proposals are substantially similar to Section 2A of Chap-
ter 218 of the General Laws.

We think the proposed additions quoted explain and justify

themselves and, therefore, recommend the

DRAFT ACT
As printed in Appendix A (pp. 50-51 of House 3136), omitting from the pro-

posed addition to Section 12 the words "after pursuing the above procedures"

and the word "still" in the first line, printed above in italics, so that the line

will read, "If the court is . .
."

HOUSE— No. 2585

(Referred by Resolves, Chapter 36)

An Act providing that the doctrine of res ipsa loquitur shall
BE applicable IN ACTIONS FOR DAMAGES CAUSED BY BLASTING OR

THE KEEPING OF EXPLOSIVES.

Chapter 148 of the General Laws is hereby amended by striking

out section 19, as amended by section 28 of chapter 550 of the acts

of 1948, and inserting in place thereof the following section:

—
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Section 19. Before the issue of a permit to use an explosive

in the blasting of rock or any other substance as prescribed by the

department, the applicant for the permit shall file with the clerk

of the city or town where the blasting is to be done a bond running

to the city or town, with sureties approved by the treasurer thereof,

for such penal sum, not exceeding ten thousand dollars, as the

marshal or the officer granting the permit shall determine to be

necessary in order to cover the risk of damage that might ensue

from the blasting or its keeping therefor; provided, that the mar-

shal or the officer granting the permit may determine that a single

and blanket bond in a penal sum not exceeding fifteen thousand

dollars is sufficient to cover the risk of damage from all blasting

operations of the applicant, either under the permit so issued or

under future permits to use explosives in blasting operations. The

bond shall be conditioned upon the payment of any loss, damage

or injury resulting to persons or property by reason of such blast-

ing or keeping, and the doctrine of res ipsa loquitur shall apply

in all actions for loss, damage or injury resulting to persons or

property brought under this section by reason of such blasting

or keeping. Such applicant shall pay to said clerk at the time of

filing of the said bond the fee provided by clause (15) of section

thirty-four of chapter two hundred and sixty-two.

This bill, like many others, is drawn in such a way that it seems

on first reading to propose a new section but it simply adds a few

new italicized lines above at the end of a section which has been

law for many years.

We do not recommend the bill.

In the first place, we do not think the legislature should be asked

to legislate for Massachusetts in Latin words which are unintelligi-

ble to laymen and often misunderstood even by lawyers.

Second. It has been called to our attention that the proposed

added words seem entirely out of place in the section which has

nothing to do with an action for damages from blasting, etc., but

merely provided for an indemnity bond as security for payment of

judgments in such actions after the judgments have been obtained.

(See Jenkins v. A. G. Tomasello & Son, Inc., 286 Mass. 180.)

Third. Aside from these considerations, the Latin words "res

ipsa loquitur" mean "the thing speaks for itself," but they do not

specify what or how much they speak for themselves when applied

to practical circumstances. There appears to be some rather loose

thinking, talking and occasional writing about the Latin phrase.

As applied to accidents it does not create a cause of action for

damages. It is simply a short catch phrase to describe a rule
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of evidence that after there has been preliminary proof of certain

facts in certain cases those facts may warrant an inference of negli-

gence as part of the other evidence in the case unless that inference

is answered by other evidence. As stated by the court in Reardon
V. Boston El. Ry., 247 Mass. 124, at p. 126, in the opinion by
Chief Justice Rugg "the mere occurrence" of an accident such as

a collision "is not in itself evidence of negligence." As to the

principle of res ipsa loquitur "it may generally be said that the

principle only applies when the direct cause of the accident, and

so much of the surrounding circumstances as was essential to its

occurrence, were within the sole control and management of the

defendants or their servants, so that it is not unfair to attribute

to them a prima facie responsibility for what happened."

In applying the law in a blasting case in Dolham v. Peterson,

297 Mass. 479, where there was no direct trespass on the plain-

tiff's premises by flying stones or other objects, as in Hakkila v.

Old Colony Broken Stone and Concrete Co., 264 Mass. 447, the

court (again speaking through Chief Justice Rugg) quoted from the

Tomasello case above cited,

"By the common law one carrying on blasting operations is liable for all

direct injuries to the person or property of another, but in the absence of neg-

ligence is not liable for consequential harm such as concussion—^whether there

was negligence in the blasting was a question of fact—the burden of proof was

on the plaintiff." In that case the damage claimed was cracks in the plaintiff's

house as to which there was evidence that they were due to shrinkage, etc.

This was quoted and applied to a case of escaping water in

Goldman v. Boston, 274 Mass. 229 (at p. 230), and again in a

case of escaping gas in 1953 in Musolino Loconte Co. v. Boston

Consolidated Gas Co., 330 Mass. 161. In the latter case the court

closed its opinion as follows:

"It is hardly necessary to emphasize that if the case disclosed any evidence

beyond the bare facts of a break and escape of gas a quite different question

would be presented. . . . The doctrine of Rylands v. Fletcher, L. R. 3 H. L.

330, does not apply to this case. All of our precedents proceed upon the ground

that negligence must be shown. There is no liability without fault in cases of

this kind. HoUy v. Boston Gas Light Co., 8 Gray, 123, 126, 131."

In addition to what is said in the opinions cited, as to the

standards of care and the varied conditions and causes of accidental

damage, by G. L. Chapter 148, Sections 9 and 10, the Board of

Fire Prevention in the Department of Public Safety is required

to establish rules and regulations. Sections 49-70 of these regu-

lations in regard to blasting state the ofiBcial mandatory Massachu-
setts standards of care which accompany blasting permits.
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Bulletin 442, issued by the Federal Bureau of Mines in 1942

on ''Seismic Effects of Quarry Blasting," contains a study based

upon data collected from records of several hundred tests con-

ducted at 28 stone quarries situated in 11 Southern and Eastern

States, in a lime stone mine, and in 20 residential structures of

various types (see p. 80). On page 60 is a report on "Structural

Damage from Vibration."

"A common complaint near blasting operations is that plaster has been

cracked, but plaster may crack from many causes other than vibration. The

types and causes of defects are explained and described in detail in Chapter

10 of National Bureau of Standards Circular 151(51). A comprehensive Ust

of reasons why walls and ceilings crack is given in Monthly Service Bulletin 44

of the Architects' Small House Service Bureau of the United States, Inc. (40)."

The condition of a building and the "surrounding circumstances"

which have contributed to a specially vulnerable condition as the

cause of the accident are not within the "sole control" of the

blaster, so that the Latin phrase does not come into operation

in an accident case unless there is evidence of negligence in the

blasting operation.

In these days blasting has become a public necessity—like the

use of dangerous cars on the highways and safety rules are needed,

but negligence is still the essential basis of our law of liability.

It has been said that the plaintiff cannot ascertain evidence of

negligence in concussion cases. We call attention to the fact that

the bill recommended in this report for oral depositions of parties

and their agents for discovery before trial will provide a better

opportunity for both parties to secure evidence in such cases if it

exists.

We have discussed this matter at length because the cases and

regulations cited show that the proposal to insert the phrase "res

ipsa loquitur" in our statutory law indicates a misunderstanding

of the rule of evidence thus described which already operates

without statute properly understood as a rule of evidence in blast-

ing cases as in other cases so that no legislation is necessary and

its insertion would be meaningless.
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HOUSE 2343, RELATIVE TO CERTAIN ACTIONS FOR THE
SPECIFIC PERFORMANCE OF ORAL CONTRACTS

(Referred by Resolves, Chapter 1^6)

The present provisions of the Statute of Frauds in Massachusetts

with regard to land provide as follows (G. L., C. 259, § 1)

:

"No action shall be brought: * * ^' Fourth, Upon a contract for the sale

of land, tenements, or hereditaments or of any interest in or concerning them;

* * * Unless the promise, contract or agreement upon which such action is

brought, or some memorandum or note thereof, is in writing and signed by

the party to be charged therewith or by some person thereunto by him law-

fully authorized."

Over the years, courts of equity have developed an exception to

this provision to prevent the unconscionable use of this statute when
there has been part performance of contracts for the sale of land

which will take them out of the statute. House No. 2343 would

limit this doctrine providing as follows:

"Section 1 of chapter 259 of the General Laws is hereby amended by striking

out clause Fourth and inserting in place thereof the following clause:

—

"Fourth, Upon a contract for the sale of lands, tenements or hereditaments

or of any interest in or concerning them, and no suit for specific performance

upon an oral contract for the sale of lands, tenements or hereditaments or any

interest in or concerning them shall be maintained thereon by an alleged pur-

chaser on the grounds that said contract has been partially performed unless

it shall appear:— (a) that said alleged purchaser has made alterations, changes

in, or repairs to the premises involved in such contract at a cost of not less

than one thousand dollars for labor and materials actually paid by said al-

leged purchaser himself, and that said alterations, changes and repairs were

made in reliance upon said oral contract; or (6) that not less than fifty per

centum of the agreed purchase price for said lands, tenements or heredita-

ments or any other interest in or concerning them, has been paid by the al-

leged purchaser exclusive and independently of any sum or sums of money

paid by him for rent or for use and occupation of the alleged premises."

We do not recommend this bill. In many states, possession taken

by the purchaser with the consent or acquiescence of the vendor is

held sufficient part performance to warrant specific enforcement

of the contract. But in Massachusetts the doctrine of part per-

formance is already limited as strictly as in any jurisdiction where

the doctrine is recognized at all. Specific performance in Massachu-

setts is justified only when, in addition to occupancy of the prem-

ises, improvements "have been induced by the contract, and in

reliance upon its performance, and such that adequate compensa-

tion could not be made for them by the defendant except by the
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conveyance of the premises." Burns v. Daggett, 141 Mass. 368, at

373, 6 N. E. 727. See 2 Williston on Contracts, Revised Edition

1936, S. 494. Such is still the law in Massachusetts. Fisher v. Mac-

Donald, 1955, 332 Mass. 727, 127 N. E. 2d 484.

The sole effect of House No. 2343 would be to set definite

amounts which must be paid by the purchaser for alterations,

changes and repairs, or a definite percentage of the agreed price

which must be paid by him, in order to justify part performance.

We do not favor an attempt to crystallize in exact figures the ex-

tent of the change of situation or part performance which can

create an estoppel. We believe the provisions of the Massachusetts

law on this subject are already strict enough. For these reasons

we do not recommend the enactment of House No. 2343.

ANSWERS TO INTERROGATORIES

The Council has received the following suggestion in a letter

from a judge of a District Court:

"Since last September I have been sitting in the Superior Court to hear

motor tort cases.

"Interrogatories are generally filed by both parties and the parties are gen-

erally questioned at the trial on their answers, particularly on the issues of

negligence and damages. The practice of attorneys is to have the answers Veri-

fied by a written declaration that it is made under the penalties of perjury.'

G. L. 268/ la. Rarely is the date of the verification set forth in the answers.

"The date of the verification is many times important and frequently the

subject of lengthly cross-examination. This time consuming factor in trials

could be easily eliminated by an amendment to the statute requiring the date

of the verification to be set forth as was the practice when an oath was taken

by a notary public. The date as bearing on the commencement of the run-

ning of the statute of limitations could also be important in any prosecution

for perjury. G. L. 268/1."

We think the waste of time and delay in a trial thus described

is absurd and should be stopped as soon as possible.

Section 62 of Chapter 231 provides that the answers to interroga-

tories "shall be in writing under oath." Chapter 268/la (referred to

in the judge's letter above) allows the answers to be verified by "a

written declaration under the penalties of perjury" instead of a for-

mal oath before an official. We think that answers to interroga-

tories filed in any court in the Commonwealth should state the date

when the answers are signed.
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We recommend the following:

DRAFT ACT.

Section 62 of Chapter 231 of the General Laws is hereby amended by insert-

ing after the word "writing" in the first line thereof the words "and shall state

the date on which the answers are signed" so that the line thus amended will

read:

"The answers shall be in writing and shall state the date on which the

answers are signed on oath."

As time may be wasted in trials every day until this change takes

effect we think that in these days of "congestion" the act might

well be made to take effect in 30 days.

H. 1565 AND H. 2074 RELATIVE TO THE AMOUNT OF

DAMAGES FOR DEATH DUE TO NEGLIGENCE

(Referred by Resolves, Chapters 28 and 29)

House 1565 provides:

"An Act increasing the amount of damages that may be recovered in

actions for death due to negligence.

"Section 2C of Chapter 229 of the General Laws, as most recently amended

by chapter 250 of the acts of 1951, is hereby further amended by striking out,

in line 8, the word 'twenty' and inserting in place thereof the word:—fifty

—

so as to read as follows :

—

Section 2C. Except as provided in sections one, two

and two A, a person who by his negligence or by his wilful, wanton or reckless

act, or by the negligence or wilful, wanton or reckless act of his agents or

servants while engaged in his business, causes the death of a person in the

exercise of due care, who is not in his employment or service, shall be liable

in damages in the sum of not less than two thousand nor more than fifty

thousand dollars, to be assessed with reference to the degree of his culpability

or of that of his agents or servants, to be recovered in an action of tort, com-

menced, except as provided by sections four and ten of chapter two hundred

and sixty, within two years after the injury which caused the death by the

executor or administrator of the deceased, to be distributed as provided in

section one."

House 2074 provides:

"Section 2C of Chapter 229 of the General Laws is hereby amended by strik-

ing out in line 8, as appearing in chapter 250 of the acts of 1951, the words

'nor more than twenty thousand dollars.'
"

We do not recommend either of these bills.
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Liability for negligently causing death is not a common law

cause of action in Massachusetts. It is purely statutory. This was

decided more than 100 years ago, in 1848, in Carey v. Berkshire

R.R., 1 Cush. 475. The early statutes created the liability as a

penalty to be recovered by indictment to the use of the Executor

or Administrator of the deceased person, for the benefit of his

widow and heirs (see St. 1840, C. 80). As the court said (p. 480)

:

"A limited penalty is imposed, as a punishment of carelessness in common
carriers. And as this penalty is to be recovered by indictment, it is doubtless

to be greater or smaller, within the prescribed maximum and minimum,

according to the degree of blame which attaches to the defendants, and not ac-

cording to the loss sustained by the widow and heirs of the deceased. The

penalty, when thus recovered, is conferred on the widow and heirs, not as

damages for their loss, but as a gratuity from the commonwealth."

The later additional procedure of a civil action of tort, as an

alternative for indictment, as pointed out by the court in Hudson
V. Lynn & Boston R.R., 185 Mass. 510, at p. 518, did not change

the punitive nature of the damages. In Duggan v. Bay State Ry.,

230 Mass. 370, Chief Justice Rugg said (at p. 376)

:

"All our statutes are penal in their nature Under some of our

statutes recovery also may be had by indictment. Damages are assessed, not

according to the injury done but with reference to the degree of culpability

of those negligently causing the death of another."

Case after case and opinion after opinion have recognized and
applied this continuous legislative policy in our death statutes.

See Brooks v. Fitchburg & Leominster St. Ry., 200 Mass. 8;

Boot Mills V. B. & M. R.R., 218 Mass. 582, 587-8; Johnston v.

Bay State Ry., 222 Mass. 583, at p. 584; Putnam v. Savage, 244

Mass. 83, and other cases cited in the opinions.

In accordance with this punitive nature, as in other penal

statutes, maximum and minimum limits are provided for the puni-

tive damages. The statutes have continued, through all the revi-

sions and extensions, to retain the test of "degree of culpability"

with a minimum and maximum limit. To change this long stand-

ing policy by removing, or largely extending the maximum limit

might have unforeseen and unfortunate consequences, not in the

public interest as the world gets more dangerous for everybody.
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HOUSE 2327

(Referred by Resolves, Chapter 59)

This bill is entitled

:

"An Act providing for the determination by district courts of the
rights of certain injured employees to compensation under the
workmen's COMPENSATION ACT."

It provides:

"Section 7 of chapter 152 of the General Laws, as most recentlj^ amended by

section 6 of chapter 314 of the acts of 1953, is hereby further amended by

adding at the end the following:—Any injured employee, who has filed a claim

for compensation as required by section forty-nine, may if the insurer denies

his claim, or if he and the insurer fail to reach an agreement for compensation

within thirty days of the filing of such claim, file a petition in the district

court for the district wherein he resides or was employed praying that his rights

to compensation be determined. The decision of such court shall be enforceable

under section eleven."

The majority of the Council do not recommend the bill. (Judge

Adlow dissenting.)

Section 7 (as amended) now provides:

"Hearing by One Member.—If the insurer and the injured employee fail

to reach an agreement in regard to compensation, or if they have reached

such an agreement, which has been signed and filed in accordance with this

chapter, and compensation has been paid or is due in accordance therewith,

and the parties thereto then disagree as to the continuance of any weekly

payments under such agreement, either party may notify the division, which

shall thereupon assign the case for hearing by a member thereof. (1911, 751,

III, sec. 5; 1912, 571, sec. 10; 1914, 708, sec. 9; 1917, 297, sec. 2; 1953, 314,

sec. 6, appvd. and effective on May 1, 1953.)"

Section 7 dates from Chapter 297 of 1917, Section 2 which sub-

stituted a hearing before a member of the board for the earlier

appointment of a committee of arbitration.

A compensation claim is not an action by the employee against

his employer or against the insurer. As stated by Chief Justice Rugg
in Gould's case, 215 Mass. 480 at p. 481

:

"The employee has no immediate relation to the insurer. He is the bene-

ficiary under a contract between the employer and the insurer."

See also Pavasuk's case, 217 Mass. 589, 592.

In Devin's case, 236 Mass. 588, 593, Chief Justice Rugg said

:

"The rights of the employee—arise wholely out of the Workmen's Compen-
sation Act. The Act establishes a status—from which flow certain obligations

and rights for employer, employee and insurer—susceptible of enforcement
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exclusively through the procedure set forth in the Act— . It is neither an action

at law nor a suit in equity."

In Royal's case, 286 Mass. 374, at p. 378, the court again said:

"The Workmen's Compensation Act was a new kind of legislation in this

Commonwealth. It differed in ahnost every essential particular from existing

equitable or common law remedies.—It provided a procedure all its own,

Gould's case, 215 Mass. 480, Johng v. Duncan 218 Mass. 346, 349. Its purpose

and scope make plain that the legislative interest in enacting it was to cover

the whole field to which the statute relates and supersede all other provisions

of law touching the subject."

See also Conlon v. Lawrence, 299 Mass. 528, at p. 532.

We have quoted these passages to show the clearly established

procedural policy of the Compensation Act to keep the original

jurisdiction of compensation claims based not on negligence, but

on their relation to a business, out of the courts and in the accident

board, providing access to a court only for purposes of appellate

review of proceedings of the board or its members. Various bills

have been proposed in recent years which would seem to break down
that policy by inconsistent whittling provisions to bring original

jurisdiction of industrial accidents back to the courts, although the

substantive ground of such claims was fundamentally changed by

the Compensation Act. The proposed bill (S. 277) seems to us one

of this kind inconsistent with the policy of the Compensation Act.

It's quite different from the recent chapter 693 of 1957 which deals

merely with appellate procedure.

Minority Report of Chief Justice Adlow

I cannot agree with the majority of the Council in its opposition

to the proposal to transfer to the district courts of the Common-
wealth the right to hear Workmen's Compensation claims.

While the Supreme Judicial Court has on numerous occasions

made reference to the fact that proceedings before the Industrial

Accident Board are neither legal nor equitable in form or sub-

stance, and that they have a special character, the bold fact re-

mains that there is little to distinguish the adjudication of Work-
men's Compensation claims from the routine automobile accident

case.

When the Workmen's Compensation law was originally passed,

little tort litigation was handled in the district courts. A great

many champions of the Workmen's Compensation idea were

avowed opponents of the courts and felt that the workmen's
interests would be better protected by a board administered by
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laymen rather than professionals. Notwithstanding this avowed
policy to keep the field of Workmen's Compensation separate and

apart from our common law and equity systems, Supreme Judicial

Court decisions reveal that an amazing amount of litigation in-

volving Workmen's Compensation claims has been processed

through our courts.

Today the decisions of our highest court on Workmen's Com-
pensation constitute an important part of our jurisprudence. What
is more, the industry of lawyers has been concentrated on develop-

ing the entire subject matter as a branch of our law. There is

something incongruous about the proceedings of a board which

is largely manned by non-legal personnel, whose tenure in ojfice

is short and whose appointment has in no way been based on legal

experience or knowledge, presiding over the trial of issues growing

out of these compensation cases. The members of the board as

now constituted rule on questions of evidence, construe statutes,

and attempt to interpret Supreme Judicial Court decisions. The
demands of this position provide a challenge for trained and

experienced lawyers. If there was a time when public policy

dictated that non-lawyers administer this act, that time has long

since passed.

In 1911 when Workmen's Compensation was inaugurated in

this Commonwealth our district courts were largely manned by
part time judges, many of whom were associated with the em-
ployer class. Today most of our district courts are presided over

by full time judges, who are barred by law from engaging in

private law practice. Particularly noteworthy is the fact that

many of these judges have been recruited from that part of

our population which is most sympathetic with labor. In view

of the availability of this district court system with its trained

judges, it seems foolhardy to perpetuate a system which is un-

able to meet the demands of our times and which is concerned

with work which differs little from the litigation ordinarily

handled by our courts.

Elijah Adlow
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HOUSE— No. 1842

(Referred by Resolves, Chapter 27)

An Act to prohibit the seizure on an execution on a judg-

ment AGAINST A CITY, TOWN, OR OTHER POLITICAL SUBDIVISION

OF THE COMMONWEALTH, OF PROPERTY OWNED IN THEIR OWN
RIGHT BY INDIVIDUAL INHABITANTS OF THE CITY, TOWN, OR

POLITICAL SUBDIVISION OF THE COMMONWEALTH.

"Section 1. Notwithstanding any provision of law to the con-

trary, no creditor recovering judgment against a city, town, or

other political subdivision of the commonwealth shall have the

right to enforce an execution issued upon such a judgment by

levy and sale of the real or personal property owned in his own
right by an inhabitant of such city, town, or political subdivision

of the commonwealth.

"Section 2. So far as the provisions of section one of this act

are applicable to judgments for amounts due on contracts entered

into by cities, towns, or other political subdivisions of the common-
wealth, they shall apply only to judgments in actions on such

contracts entered into from and after the effective date of this

act, but shall apply to all other judgments against cities, towns,

or political subdivisions of the commonwealth entered before or

after the effective date of this act.

"Section 3. If any provision of this act, or the application

thereof to any person or judgment is held unconstitutional or

otherwise invalid, the remaining provisions, and the application

of the provisions of the act to other persons, or judgments, shall

not be affected thereby."

Discussion

Beginning with a statement in 5 Dane's Abridgment 158, the

law was settled in 1837 by Mr. Justice Wilde's opinion in Chase
V. Merrimack Bank, 19 Pick. 564 at pp. 568-569, as follows:

"This case has been very ably argued, and if the principal question raised

were now to be decided for the first time, it might be necessary to enter into

the discussion of the principles on which it depends, more fully than we now
deem it necessary to do. The question is whether, on an execution against a

town or parish, the body or estate of any inhabitant may be lawfully taken

to satisfy it. The question appears to have been settled in the affirmative

by a series of decisions, and ought no longer to be considered as an open

question.

"It is generally true that an individual member of an aggregate corporation

is not hable for any debts or demands against it. But to this principle, says

Dane, our towns and parishes in Massachusetts are by immemorial usage an
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exception. For on such an execution the body or estate of any inhabitant

may be taken to satisfy it. 5 Dane's Abr. 158.

"The same doctrine is laid down by Chief Justice Parsons, in Riddle v.

Merrimack Locks &c., 7 Mass. R. 187; and the sound reason, it is said, is,

that as towns, and other such quasi corporations, have no corporate fund,

and no legal means of obtaining one, each corporator is liable to satisfy any

judgment rendered against the corporation."

In 1847 in an opinion by Chief Justice Shaw in Gaskill v.

Dudley (6 Met. 552-553), the court cited the Chase opinion,

stated the law and applied it to school districts.

In Hill V. Boston, 122 Mass. 344, Chief Justice Gray stated

that it was a part of New England common law. (See also 28

Harvard Law Review at p. 619, note.)

In that opinion, Chief Justice Gray wrote a 34-page study of

the history of liability of towns and cities and it was decided that

in the absence of statute they were not liable for negligence. This

leaves the contractual liability. The ''Manual of the General Court"

shows that by the 1950 census there are a considerable number of

towns with populations much less than 1000 and others not much
more. As stated in the early case of Chase v. Merrimack Bank, the

reason for the liability of individual inhabitants was, and is, that a

town—particularly a small town, parish, or school district^is a

group of people with some quasi-corporate powers but no "corpor-

ate fund." While we have heard of no recent attempts to collect

from individual citizens it was the only remedy, especially in times

of the early decisions, and its existence presumably inspired care in

the town meetings and selectmen. We have been informed of cases

during the depression in which payment from one or two of the

large cities could not be collected until after the City Hall was

attached and a judgment secured.

We think under modern conditions the common law liability

which does not appear to have survived outside of New England

(see 28 Harvard Law Review 619, note cited above) may have

outlived its usefulness to such an extent that individual inhabi-

tants should no longer be subjected to it as an unjust possibility.

A majority of the Council recommend the bill.
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HOUSE 2076

TO PROVIDE FOR BLOOD GROUPING TESTS TO AID
IN THE DETERMINATION OF PATERNITY

(Referred by Resolves, Chapter 47)

We already have a statute providing for such blood grouping

tests—Section 12A of G. L. Chapter 273 inserted by Chapter 232 of

the Acts of 1954, which reads as follows:

"12A. Blood Grouping Test to Aid in Determination of Paternity. In any

proceeding to determine the question of paternity, the court, on motion of

the defendant, shall order the mother, her child and the defendant to submit

to one or more blood grouping tests, to be made by a duly qualified physician

or other duly qualified person, designated by the court, to determine whether

or not the defendant can be excluded as being the father of the child. The re-

sults of such tests shall be admissible in evidence only in cases where definite

exclusion of the defendant as such father has been established. If one of the

parties refuses to comply with the order of the court relative to such tests,

such fact shall be admissible in evidence in such proceeding unless the court,

for good cause, otherwise orders. (1954, 232, appvd. March 23, 1954; effective

90 days thereafter.)"

House 2076 seeks to amend this act as follows:

HOUSE 2076

An Act providing for blood grouping tests to aid in the determination of

paternity.

Section 1. Chapter 273 of the General Laws is hereby amended by strik-

ing out section 12A, ii^erted by chapter 232 of the acts of 1954, and inserting

in place thereof the following section:

—

Section 12A. In any proceeding to determine the question of paternity, the

court, on motion of the defendant, shall order the mother, her child and the

defendant to submit to one or more blood grouping tests, to be made by a

duly qualified hemotologist, immuno-serologist, pathologist, or bacteriologist

selected from a list established by the state department of public health to be

designated by the court, to determine whether or not the defendant can be

excluded as being the father of the child. Such hemotologist, immuno-serolo-

gist, pathologist, or bacteriologist shall be governed by the following procedure:

(1) Identification of the mother, child, and alleged father must be verified

by photographs, signatures, and thumb prints.

(2) The test shall be carried out completely and must include the test for

the following blood groupings: A, B, C, Cw, c, D, E, e, M, N, K, Fy, a, and

such others as are approved by the department of public health from time to

time. The test may also be carried out according to the Wiener or Fisher

terminology on blood grouping, but must in all cases include the tests set forth

above.
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(3) The sera used must be of good quality and of proper potency, and the

report submitted to the court must show the termination date of the sera.

(4) All possible sources of error, whether of sera used or technique em-

ployed, must be eliminated.

(5) The specialist must check and recheck the results himself.

(6) When an exclusion is foimd, the Massachusetts department of public

safety shall be notified and the results of said exclusion must be checked by

said department of public safety, and obtain therefrom a certificate of verifica-

tion.

The results of such tests shall be admissible in evidence only in cases where

definite exclusion of the defendant as such father has been established. If

one of the parties refuses to comply with the order of the court relative to

such tests, such fact shall be admissible in evidence in such proceeding unless

the court, for good cause, otherwise orders.

Section 2. The department of public health and the department of public

safety may expend for the purposes of this act such sums as may be appropri-

ated therefor.

We do not recommend this bill.

Lines 1-4 and lines 37-42 of the bill are lifted word for word from
the present Section 12A quoted above. Lines 9-36 of Section 1 and
Section 2 of the bill are new. We are not satisfied that the technical

description of the experts to be selected or of the nature of the

tests to be made in these provisions are entirely accurate or that

the provisions for their selection and their methods are advisable for

specification in a statute.

While a list of fully qualified experts kept by the Department of

Public Health might well be convenient for reference by the court,

we see no occasion for a mandatory statutory limitation of the

court's selection to such a list. We think the court and not the de-

partment should have the responsibility for the selection. Nor do
we think it advisable to insert in the statute mandatory and ques-

tionable instructions as to how a fully qualified expert shall do his

work. If he is fully qualified he will know how.
The Section 12A involved is a part of the bastardy procedure.

This was formerly a civil proceeding but is now a criminal one (see

Com. V. Mekelburg, 235 Mass. 383. It's purpose is to establish the

fact that the defendant is the father of an illegitimate child, and,

therefore, liable to assist the mother to support the child. While
the section reads ''In any proceeding to determine the question of

paternity," the supreme court in the very recent case of Com. v.

Stappen (1957 Adv. Sheets 815-818) held that while the result of

a blood grouping test "if otherwise competent" is admissible in

evidence, it cannot be ordered in a criminal proceeding by a mar-
ried woman for non-support under Section 1 of Chapter 273 as the
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Section 12A is limited to the bastardy procedure of which it is a

part. In that particular case the blood grouping tests had been

taken by agreement (see 42 M. L. Q. No. 3, October 1957 p. 32).

As the law stands, therefore, H. 2076 seems to relate only to

bastardy procedure so far as the authority of the court to order

the test is concerned, although, if such a test has been made by

agreement or otherwise it may be admissible in other proceedings.

In either case it must be made by qualified persons.

H. 2079 FOR EQUITY JURISDICTION IN DISTRICT
COURTS IN REACH AND APPLY CASES AND
H. 2072 FOR LIMITED EQUITY JURISDIC-

TION IN THE MUNICIPAL COURT OF
THE CITY OF BOSTON

(For Text of Both Bills, See Appendix C, Page 93)

(Both Referred by Resolves, Chapter 94)

House 2079

Consideration of these two bills involves a larger problem than

the proposed extension of jurisdiction of the district court. They
call for a detached view of the structure of our judicial system

and the tendency of continuous congestion of motor vehicle tort

business to weaken and disrupt that system. In several earlier

reports of the Council it has been pointed out that:

"All our judicial history is a picture of the growth of business crowding

work downward toward the base of the judicial pyramid . . . And this means

that the base line must be prepared to receive the load and handle it satis-

factorily. That persistent tendency has increasingly directed attention to the

district courts, the part which they play in our judicial system, and their po-

tential capacity for larger service."

In this gradual development the grading of jurisdiction of the

courts on the various levels has not been according to the volume
of business, but according to the nature and character or quality of

the varied business of a modern state. Thus, the Supreme Judicial

Court, originally both a trial and an appellate court, has gradually

become mainly an appellate court requiring the broadest and most
informed professional training and experience available to deal

with the more varied and fundamental legal problems in the de-

velopment and administration of law under our constitutional

form of government. Most of the original trial jurisdiction was
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transferred first to the court of common pleas in the various

counties and, eventually, in 1859, to the then newly created

superior court as a state wide circuit court of centralized and
therefore more widely experienced jurisdiction as the great trial

court of the Commonwealth for the administration of the-con-

stantly increasing variety of litigation. Massachusetts has been

and is a common law state and the equity jurisdiction came very

slowly as equitable remedies were considered "extraordinary" in

early days. As we pointed out in the 32nd report, in 1956 (p. 11),

this slow growth was due to the ''peculiar political history of equity

in Massachusetts due to prejudice resulting from lack of familiarity

with the nature and purpose of equitable remedies against the

person to compel him to do what he ought to do, as distinguished

from a suit at law merely for damages for not doing it."

For the better part of a century, equity jurisdiction was en-

trusted by the legislature only to the Supreme Judicial Court. In

1883 it was extended to the superior court to relieve the Supreme
Judicial Court. For the past 25 or 30 years the superior court has

been congested mainly by the accumulation of motor vehicle tort

cases to such an extent as to threaten the stability and professional

standing and experience of our most expensive tribunal of general

jurisdiction and turning it into a motor vehicle court. This is not

in our opinion a healthy tendency and we think the proposals in

the two bills under discussion illustrate this. Instead of trying

more experiments to reduce the volume of tort cases in the superior

court, these bills propose to dilute the jurisdiction of the court

by spreading it among many judges of the seventy-three district

courts which were gradually created to handle business that is

now crowding the court of general jurisdiction,. and changing its

character in a way which we believe to be against the public

interest.

A bill similar to H. 2079 was referred to the Council and was
not recommended in 1954, for the following reasons, in the 30th

report (pp. 22-23)

:

"What is known to the profession as 'a bill in equity to reach and apply'

is an equitable method of attaching property which cannot be reached by the

ordinary attachment laws in an action at law. Under our attachment laws

when an action is brought the plaintiff can attach land or personal property

of the defendant to secure his judgment if he wins his case, taking certain

steps provided by law. He can also attach bank deposits or other debts due

the defendant from a third person by what is known as a trustee writ provided

by statute. But there are other kinds of property, or interests in property,

which can only be reached in equity through the power of the court to order

a defendant or other person to do, or not to do, something about their business
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or business property or property held in trust, in order that payment of the

plaintiff's judgment in an action at law, if he wins his case may be secured.

Obviously, the proceeding may be a very serious one involving the tie-up of

business or other property interests with serious danger of causing loss on the

uncertainty whether the plaintiff has a strong enough case to warrant such

action. Massachusetts has freer attachment laws than most states but we

think this particular method of attachment requiring a court order is so serious

in its nature and possibihty of injustice that it should be kept in the court

which now has equity jurisdiction and in which experience with its use is more

concentrated rather than that it should be distributed to about 160 justices and

special justices of the district courts throughout the Commonwealth as those

courts are now constituted."

We must look at our system as a whole with its various parts

in perspective and the reasons for them and not merely as a collec-

tion of courts and judges all alike for all purposes to be dealt with

by indiscriminate patchwork or palliatives without regard to the

particular functions for which they were created.

Practical difficulties would arise in the administration of the

jurisdiction proposed. As an action at law begun as a bill in equity

merely for the purpose of attachment as already explained, see

Kilbourne v. Standard Stamp Elec. Co., 216 Mass. 118, and Bressler

V. Auerback, 322 Mass. 139, could, and probably would, be removed

by the defendant under Sections 104-106 of G. L. Chapter 231, as

the defendant would have a right to jury trial.

H. 2079 does not refer to the Sections of Chapter 231 but simply

extends concurrent jurisdiction of four classes of statutory equity

some of which involve complicated problems. The annotations to

Chapter 214 in the Annotated Edition of the General Laws show
the questions of litigation as to whether particular cases fall within

the class of cases covered by the clauses referred to in H. 2079.

It should also be noticed that these bills seem to be based on the

mistaken assumption that all the clauses in Section 3 of G. L. Chap-
ter 214 under the general heading "Special Jurisdiction" are sep-

arate from, and not, covered by the "general principles of Equity

jurisdiction" which govern the jurisdiction of the supreme and su-

perior courts. Some of the clauses in Section 3 are merely survivals,

in whole or in part, from early statutory provisions before the rec-

ognition of general principles of equity jurisdiction in 1877 and
1883. Accordingly what are loosely called "reach and apply" cases

are not all mere attachments in suits at law. Some of the most dif-

ficult and complicated equity suits invoke "reach and apply" in

some aspects and "fraudulent conveyances" generally are included.

These biUs as drawn, therefore, would appear to extend and confuse
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an undefined but considerable segment of the equity jurisdiction of

the Commonwealth.

These questions added to the removal provisions in Chapter 231

seem to promise confusion, delay and unfortunate uncertainties in

cases which might be started in any one of 73 district courts.

We believe that bills to reach and apply and the other clauses in

Section 3 of Chapter 214 should remain in the superior court.

We do not recommend the bill.

House 2072

TO CONFER LIMITED EQUITY JURISDICTION
ON THE MUNICIPAL COURT OF THE CITY OF BOSTON

(See Appendix C for Text of the Bill)

(Referred by Resolves, Chapter 94)

This bill is similar to H. 2079 except that it is limited to one dis-

trict court in Boston and extends the concurrent jurisdiction under

three instead of four clauses of Section 3 of Chapter 214.

We think all the objections to H. 2079 already discussed apply

equally to H. 2072 and we do not recommend the bill.

HOUSE 1178

(Referred by Resolves, Chapter 51)

The bill reads

:

"An Act relative to the renting or hiring of motor vehicles.

"Section 87 of Chapter 266 of the General Laws, as appearing in the Ter-

centenary Edition, is hereby amended by adding:—This section shall not apply

to the renting or hiring of motor vehicles so long as the lessee notifies the

lessor of the whereabouts of the rented or hired motor vehicle."

It appears that by inadvertence, the bill proposed to amend
Section 87 of Chapter 266, when what was intended was to

amend the criminal procedure under the "Drive it yourself" sys-

tem in Chapter 90, Sections 32 C and 32 F.

The pertinent parts of those sections read as follows:

Section 32 C has to do primarily with fraudulent action about the hubo-

dometers by lessor or lessee, but paragraph 2nd ends with the clause "nor
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shall any lessee abandon the vehicle or wilfully refuse or neglect to dehver it

in such manner as he may have agreed," (1934, 209, § 1).

"32 F. Penalty on Lessee for Violation of Provisions.—Whoever obtains

custody of any motor vehicle operated under any system referred to in section

thirty-two C from any lessor by any trick or by any fraudulent or false

representation, or by the giving of any bad or worthless check or any false

token or writing, or by the false impersonation of another, or leases such a

vehicle with intent to defraud the lessor, or whoever violates any provision of

sections thirty-two C to thirty-two E, inclusive, shall be punished by a fine

of not less than twenty-five nor more than two hundred and fifty dollars, or

by imprisonment for not less than thirty days nor more than six months, or

both.

"Refusal to pay the proper charge for the use of any such vehicle or the

giving of a bad or worthless check in payment of such a charge shall be prima

facie evidence of such intent to defraud. (1934, 209, § 1.)"

The proposed addition to the procedure is to add the following

sentence, as stated in H. 1178:

"This section shall not apply to the renting or hiring of motor vehicles so

long as the lessee notifies the lessor of the whereabouts of the rented or hired

motor vehicle."

Section 32 F somewhat vaguely makes a crime out of violation

"of any provision of Section 32 C," but Section 32 C refers to

"wilful" refusal or neglect. The obvious purpose of the two sec-

tions is to stop wilful or fraudulent behavior and not to make the

courts a mere collection agency for the lessor if there has been no

"wilful" or fraudulent refusal or neglect.

As the lessee knows from his agreement when he has agreed to

return the car, we see no reason why he should not pay promptly

and explain any delay in returning the car in order not to invite

proceedings under the statute. We see no sufficient ground for

amendment of the statute and therefore do not recommend it.

ORAL DEPOSITIONS OF PARTIES FOR DISCOVERY
BEFORE TRIAL IN THE SUPERIOR COURT

House 2075

"An Act providing for a pre-trial oral examination of parties in an

ACTION of tort.

"Notwithstanding any provision of law to the contrary in every action of

tort there shall be a pre-trial oral examination of the parties to the action."

This bill was referred to the Council by Resolves, Chapter 48.
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We do not recommend the bill, but the reference brmgs up be-

fore the Council the whole "subject matter" of such depositions

in connection with which the Council has made recommendations

repeatedly in recent years, most recently in the 32nd report in

1956 (pp. 47-50). The background of these proposals, as pointed out

in the Council's reports, was the recommendation of the Judicature

Commission in its second report in 1920 (House 1205 of 1921,

reprinted in 6 M.L.Q. No. 2, Jan. 1921). That report contained

an account of the history of the subject and references to the

practice in New Hampshire, Wisconsin, and elsewhere. The Judi-

cature Commission began its discussion (p. 107) as follows:

"(1) Oral Examination of Parties.—A century ago Jeremy Bentham made

a suggestive classification of methods of procedure into 'epistolary' methods

and 'confrontatory' methods, and he made caustic remarks about the 'episto-

lary' kind. The comparison may be simply translated into the statement that

one can generally find out more quickly about facts by talking directly to a

man who knows about them than by conducting a long and cautious corre-

spondence with him or with somebody representing him. This simple idea

has been very gradually forcing its way into legislation and rules of court

relative to procedure."

They recommended provision for depositions of parties.

When the Judicial Council took the matter up again the recom-

mendation was made expressly as an experiment in the Superior

Court in connection with congestion as one method of approaching

that problem because of the very common view that the sooner the

parties and the lawyers get at some kind of hearing about the facts

the more likely is an abbreviation, or elimination, of trial and the

possibility of settlement. That is the way it works in the Federal

courts and elsewhere.

How the practice would work in Massachusetts as compared

with its operation in New Hampshire or in the Federal courts,

where the practice is broader and includes witnesses, can only be

discovered, of course, by experiment. It is for that purpose that

the Council's recommendation is made as an experiment limited to

parties and their agents in cases in the Superior Court. The fol-

lowing bill thus limited is substantially similar to the bill recom-

mended by the Judicature in 1920 (see 2nd Report, Appendix A,

p. 151) with slightly revised clauses. We recommend the following:

DRAFT ACT
Chapter 231 of the General Laws is hereby amended by inserting after Section

,68 the following Section 68A:

Subsection 1. Any party in the Superior Court, after the entry of a writ

or the filing of a bill or petition, may examine orally any other party by



P.D. 144 JUDICIAL COUNCIL 49

deposition in the city or town within the Commoiiwealth of the residence or

usual place of business of the party to be examined for the discovery of facts

and documents admissible in evidence at the trial of the case.

Subsection 2. Any part or all of a deposition of a party may be used

at the trial of the case by any other party unless the party examined is

present at the trial. Notwithstanding the presence of the party examined

at the trial, such deposition may be used by any other party as a declaration

or admission of the party examined, and may be used in cross-examination

at the trial by any other party for the purpose of contradicting or impeaching

the testimony of the party examined in cross-examination at the trial. Sections

sixty-five, sixty-six and six^ty-seven of chapter two hundred and thirty-one of

the General Laws shall apply under this act. If only part of a deposition is

offered in evidence by a party, any adverse party may require him to introduce

all of it which is relevant to the part introduced and any party may intro-

duce any other parts.

Subsection 3. A party desiring to take the deposition of any other party

shall apply to a justice of the peace or notary public, who shall issue a notice

to the party to be examined and all other parties to appear before said justice

or notary at a date, time and place appointed for such examination. A copy

of such notice shall be sent by registered mail to the party to be examined

and to all other parties not less than ten daj^s before the date appointed for

the examination.

Subsection 4. The party examined shall be sworn or affirmed, and his exami-

nation shall be taken in the same manner and subject to the same rules as if

taken before a court. The court shall at all times have full control of the

examination and may impose reasonable conditions as to its conduct and scope.

Subsection 5. The party requesting the examination shall be allowed first

to examine on all points material to the cause in which the examination is

made. The party examined or his attorney may then examine in like manner,

after which any party may examine further.

Subsection 6. The testimony of a party examined shall be taken by a

stenographer appointed by the justice or notary on the request of any party.

Said stenographer shall be sworn by the justice or notary to transcribe faith-

fully the testimonj^, and his transcript shall be certified by the justice or notary.

If no party requests the appointment of a stenographer, the justice or notary

shall take the deposition or shall appoint a disinterested person who shall take

the deposition in the presence and under the direction of the justice or notary.

The party examined shall read the deposition to determine whether or not it

is an accurate transcription of his testimony, shaU make any corrections in the

presence of the party taking the deposition and the justice or notary, and

thereafter shall sign the deposition.

Subsection 7. The justice or notary shall deliver the deposition to the

court in which the action or proceeding is pending, or shall enclose and seal

the deposition and retain it until ordered otherwise by the court. The justice

or notary shall furnish copies of the deposition at the request of any party.

Subsection 8. The party taking the deposition shall pay for the cost and

supply a copy to the party examined of so much of the testimony given by



50 JUDICIAL COUNCIL P.D. 144

the party examined in answer to questions propounded by the party taking the

deposition, but in no event shall the party taking the deposition be required

to pay the cost or supply a copy of the testimony given in answer by the

party examined to questions propounded by his own counsel or by any other

party. Cost of the deposition shall not be included in taxable costs.

Subsection 9. Nothing herein shall prevent any party from calling and

examining at the trial any other party whose testimony has been transcribed

in a deposition.

Subsection 10. If the party giving the notice of the taking of a deposition

fails to attend and another party attends pursuant to the notice or if the

party whose testimony is to be taken fails to attend after receipt of notice

and any other party attends pursuant to notice, the court may order the

party failing to attend to pay to any other party attending pursuant to notice

the amount of reasonable expenses incurred by him and his attorney in so

attending, including reasonable attorney's fees, or may make such other order

as justice requires.

Subsection 11. A party may submit written interrogatories to any other

party imder sections sixty-one to sixty-seven of chapter two hundred and

thirty-one of the General Laws prior to the taking of a deposition. No party

shall be required to attend and submit himself to examination more than once

in the same action or proceeding except by order of court, and no party shall

be required to attend or submit himself for examination on more than one day

in the same case except by order of court nor shall he without his consent

be examined for more than five hours in any one day. Whenever reasonably

practicable, the examination shall be held in a courthouse and in no event

shall a party be required to attend at the office of an opposing party or his

attorney.

Subsection 12. The word "party" in this act shall include parties inter-

vening or otherwise admitted after the beginning of the suit, the representa-

tives or successors in interest of any original party, and the agents, servants

or employees of any party; provided, however, that no party shall take the

deposition of more than one agent, servant or employee except by order of

court. A person subject to examination under this subsection may be sum-

moned and compeUed to testify in like manner and under the same penalties

as are provided for a witness before the court.

Subsection 13. Substitution of parties does not affect the right to use

depositions previously taken. If an action or proceeding is dismissed or other-

wise terminated and another action involving the same subject matter is

brought between the same parties or their representatives or successors in

interest, all depositions lawfully taken and duly filed in the former action may
be used in the latter as if originally taken therefor.
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ATTACKING CONGESTION AT ITS SOURCE

In the 15th report in 1939 it was pointed out that:

"One of the functions of a judicial council is to submit the best proposals

which they can think of to adjust this or that part of the judicial system, or

of the methods of procedure, to meet the changing public needs of justice, as

well as of the taxpayers who pay the public cost, not with the expectation that

these proposals will necessarily be adopted forthwith, but in order that such

proposals may be ready at hand as a basis for discussion and improvement

when the public need is recognized sufficiently to stimulate action by the courts

or the legislature.

"This is illustrated in a striking manner by the fact, already mentioned in

this report, that St. 1939, Chap. 257, was first recommended nineteen years

before its passage, and St. 1939, Chap. 341, was first recommended about

twelve years before its passage."

By Resolves, Chapter 27 of 1925, adopted a few months after

the creation and organization of the Council and printed on page 5

of this report, the Judicial Council was
"... requested to investigate ways and means for expediting the trial of

cases and relieving congestion in the dockets of the superior court, and,

among other things . . . ways and means for encouraging, so far as consistent

with constitutional rights, trials without jury—and any other ways and means
that may appear feasible to said Council for improving and modernizing court

procedure and practice so that, consistently with the ends of justice, the pro-

verbial delays of the law and attendant expense, both to litigants and the

general public, may be minimized. (Approved April 24, 1925.)"

Among the many recommendations made by the Council since

1925 (about 191 of which have been followed) is a recommendation
of a moderate fee for claiming a jury trial, the most expensive

method of trial at the public cost. Such a recommendation was
first made in 1909 by the Special Commission on Causes of Delay
in the Administration of Justice (House 1050 of 1910).

In 1933, in his message to the legislature (Senate 1 of 1933,

p. 1), Governor Ely said:

"Serious consideration should be given to the courts—and the expense of

operating them. A fee should be added when the trial by jury is claimed."

He suggested a fee of $15.00.

In 1942 the Joint Committee on Ways and Means in its report

of an investigation of finances (under legislative order), House
1295 of 1943, called attention to the matter and quoted Governor
Ely's remarks.

In its 19th report in 1943 the Judicial Council discussed the

Ways and Means report and supported a moderate jury fee (see

pp. 32-35).
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In its 23rd report in 1947 the Council again discussed rising-

costs, and said (pp. 26-27)

:

"As to the much discussed question of a jury fee, in view of the enormously

increased cost to the pubhc of jury trials as compared with trials without

jury, attention has been called repeatedly to the fact that from 1805 to 1836

in Massachusetts, when jurors received $1.25 a day, a jury fee of $7.00 was

required.

"The Council believes that a jury fee of $15.00 is a reasonable amount to

require a htigant who claims a jury trial, to contribute toward the added large

cost to the taxpayers which he imposes upon the public by that form of trial.

The Council, therefore, recommends the requirement of that amount."

Jurors today get $10.00 a day (plus travel, etc.) as compared

with $1.25 before 1836, so that a full jury of 12 costs $120.00 (plus

travel, etc.) as compared with $15.00 then.*

In each report since 1947 the Council has renewed its recom-

mendation of a moderate jury fee as a reasonable method of attack-

ing the much discussed problem of "congestion" at its source. We
renew the recommendation because we consider it part of the

function of the Council, as an advisory body, to keep the recom-

mendation alive.

The Declaratory Judgment Act of 1945, Chapter 582, now Chap-
ter 231A of the General Laws (see M. L. Q., November, 1945) was
first suggested in substance by the Judicature Commission in 1920.

The system of removal of civil cases and appellate divisions, ad-

justed to District Courts throughout the Commonwealth in place

of the earlier appeal system, was submitted in 1914 (see Report of

Committee on Legislation of Mass. Bar Assoc, for 1914, pp. 27-48)

and year after year thereafter until it was adopted, practically

without change, in 1922.

*In the resolve of 1925 the phrase "so far as consistent with Constitutional rights" appears.
In order that there may be no doubt or misunderstanding as to this aspect of the proposal, we
quote for convenient reference the opinion of Chief Justice Morton in 1882 in Foster v. Morse,
132 Mass. 354, and Bailey v. Joy, 356, as follows:

"The purpose of the Declaration of Rights was to announce great and fundamental princi-
ples, to govern the action of those who make and those who administer the law, rather than to
establish precise and positive rules of action. It has uniformly been held that this and the
similar provision in the twelfth article of the Declaration of Rights are intended to secure a
benefit or right to a party to a suit, which he may avail himself of or waive at his election

;

and that the Legislature, under the power given it by the Constitution to make 'all manner
of wholesome and reasonable orders, laws, statutes and ordinances, directions and instructions,'
not repugnant to the Constitution, has the authority to make reasonable laws regulating the
mode in which this right shall be enjoyed and used. Jones v. Robbins, 8 Gray 329.

"Thus, a law is constitutional which provides tliat, if a defendant in a civil or a criminal
suit is defaulted, judgment is to be rendered against him ; he is deemed to have waived his
right of trial by jury. Commonwealth v. Whitney, 108 Mass. 5. So the law requiring that in
a civil action the defendant shall be defaulted unless he files, within ten days of the return day
of the writ, an affidavit that he has a good defence, has been held to be constitutional, and not
an unreasonable restriction of the defendant's right of a trial by jury. Hunt v. Lucas, 99
Mass. 404. So a law requiring a party appealing from the judgment of an inferior tribunal
to give bonds to prosecute his appeal, or bail for his appearance, is constitutional and valid.

Hapgood V. Doherty, 8 Gray 373. Jones v. Robbins, ubi supra.
"'The statutes we are considering, requiring a party to a civil suit to file a notice of his

desire to have a trial by jury, fall within the same principle. This requirement does not de-

prive him of his right to a trial by jury, but regulates the mode in which this right shall be
enjoyed and used."
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In the 31st report, page 10, it was pointed out that in the fif-

teenth article of the Bill of Rights, the constitutional right of

"parties" in civil cases is "a right to a trial by jury" and not a

right of a party or his lawyer to a "horse trading" weapon in the

form of a claim for an unexpected and unwanted jury trial or for

delays or perfunctorily as a matter of habit. Attention was also

called to the fact that at the Lawyers' Institute in Swampscott

in June 1955 the statistics were turned into a living picture in

the course of a vigorous discussion by lawyers, clerks and judges

and as suggested by an observant clerk of the superior court of

long experience, "from the point of view of the public who pay

the bills the picture painted by the facts was rather 'ridiculous'."

In 1955 the bill was recommended by the Judiciary Committee

as House 2733, recommitted and again reported "ought to pass,"

but was referred to the next annual session.

In 1956 the bill again recommended by the Council was also

supported by the Judicial Survey Commission (see H. 2620 of

1956), but failed of passage. The Judiciary Committee has re-

ported favorably a number of times in recent years and in one

year the Committee on Counties also reported favorably.

In 1957 it was again recommended in the 32nd report of the

Council, but failed to pass.

We are aware and appreciative of the effective experiments of

the court during the past two years in breaking some of the worst

log-jams, but with the constant increase in the number of cars

and accidents the pressure of litigation will continue in spite of

the efforts of the court. There is no one way of meeting it. We
still believe in meeting that pressure at its source. We believe a

moderate jury fee to be a reasonable constitutional experiment

to check the pressure. We shall never find out how it works until

we try it as people in ordinary business try experiments. We there-

fore again recommend the following:

DRAFT ACT

Section 1. Section 4 of Chapter 262 of the General Laws, as most recently

amended by Section 2 of Chapter 119 of the Acts of 1950, is hereby further

amended by inserting after the fourteenth paragraph, the following paragraph:

"For filing a claim for jury trial or a motion to frame issues in the superior

court for jury trial or for entry in the superior court of such issues framed by

the land court or by a probate court, and transmitted to the superior court,

for trial, fifteen dollars."

Section 2. This act shall take effect on September first in the current year.
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SENATE 317

(Referred by Resolves, Chapter 88)

Relative to the testimony of experts in insanity in certain crim-

inal cases where the mental condition of the defendant has been

investigated while under temporary commitment.

The bill provides

:

"Section 20 of chapter 233 of the General Laws is hereby amended by add-

ing at the end the following paragraph:

—

"Fourth, In the trial of an indictment, complaint or other criminal proceed-

ing, no employee of the department of mental health or of a state hospital or

of the Bridgewater state hospital, and no physician employed by the court

as an expert in insanity shall be required to testify to any statement, admis-

sion or confession of crime made by a person under complaint or indictment

while the mental condition of such person is being determined pursuant to

section one hundred or section one hundred A of chapter one hundred and

twenty-three."

We do not recommend the bill as drawn, but recommend a modi-

fied draft.

Under Massachusetts law today, there is no physician-patient

privilege. Statements made by defendants to the examining psy-

chiatrists are admissible in evidence on all issues, including guilt.

The American Law Institute Model Penal Code would exclude

such statements on all issues other than that of mental condition.

But there still remains the danger that testimony of a confession,

relevant on the question of mental condition, might in spite of the

charge of the judge be considered by the jury also on question of

guilt.

We believe it advisable to go further and provide that confessions

of guilt made by a person subject to psychiatric examination under
the act should not be admissible on any issue when made for pur-

poses of examination or treatment.

In this respect we have adopted some of the language of S. 317,

and recommend the following draft as section lOOG of the draft

act recommended in this report relative to the defense of insanity.

(Substitute for S. 317)

Section lOOG. Statements for Purposes of Examination or Treatment In-

admissible except on Issue of Mental Condition.—A statement made by a

person subjected to psychiatric examination pursuant to sections one hundred

D, one hundred E, or one hundred and one for the purposes of such examina-

tion or treatment shall not be admissible in evidence against him in any pro-

ceeding on any issue other than that of his mental condition. Such a state-
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ment shall be admissible upon that issue, except that such a statement con-

stituting a confession of guilt shall not be admissible upon any issue.

But we believe it dangerous to exclude more than "confessions

of guilt" on the issue of mental condition. S. 317 goes too far, we
believe, in giving a complete privilege as to "any statement, ad-

mission, or confession of crime." Many statements and admissions,

while having only collateral value with regard to criminal liability

in the strict sense, are highly relevant as to the mental condition of

the defendant. They ought to be admissible on the issue of the de-

fendant's mental condition. To permit them to be kept out would

severely handicap both defense and prosecution in testing the psy-

chiatrists' grounds for their conclusions.

SENATE 277 RELATIVE TO REMOVAL OF CASES

(Referred by Resolves, Chapter 44)

The bill reads

:

Section 105 of Chapter 231 of the General Laws, as appearing in the Ter-

centenary Edition, is hereby amended by adding after the word "remainder",

in line 9, the words:—or the party seeking removal may specify that it is to

be removed as to all parties to the action.

We do not recommend the bill.

First. Section 105 was repealed by Section 2 of Chapter 302 of

1956.

Second. While Section 4A of Chapter 231 allows joinder of mul-
tiple plaintijffs and multiple defendants in one action their rights

may be independent of each other and under Section 104 of Chap-
ter 231 as revised when Section 105 was repealed in 1956; one de-

fendant, for instance, could not force the removal of a case against

an independent defendant.

Assuming that the bill is intended to amend Section 104 of Chap-
ter 231, we do not think the proposal would work. If the purpose of

the bill is to get all parties into the Superior Court for trial when
the case is reached, the matter is governed by Section 2B of G. L.

Chapter 223, allowing the Superior Court on motion to order cases

transferred for that purpose.
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HOUSE 2086, RELATIVE TO THE DEFENSE OF IR-

RESPONSIBILITY IN CRIMINAL PROCEEDINGS

(Referred by Resolves, Chapter 100)

MAJORITY REPORT
The purposes of H. 2086 were: (1) to revise and codify the law

relating to the defense of irresponsibility by reason of insanity in

criminal proceedings and the law governing incapacity to stand

trial; (2) to improve the provisions for the psychiatric examina-

tion of defendants claiming such defenses and the taking of ex-

pert testimony on the issues; and (3) to provide for the commit-

ment of persons acquitted by reason of insanity and regulate their

possible release.

The bill was based primarily on the tentative draft of a Model
Penal Code prepared by the American Law Institute. See A.L.I.,

MODEL PENAL CODE, Tentative Draft No. 4 (1955), article 4.

Developed with the aid of an Advisory Committee of judges, pros-

ecuting and defense attorneys, psychiatrists and penologists, the

Institute formulations represent a thoroughly considered effort to

develop the law in light of modern psychiatric knowledge, while

taking due account of the requirements of justice and of public

safety. While the Institute does not advocate reform in any given

jurisdiction, its work is designed to assist in reconsideration of the

law in any state in which the need and the advantages of change

may be considered. It thus serves the present situation in the

Commonwealth, which ever since the Briggs law was enacted has

been concerned with the efficiency and justice of the penal law in

dealing with the irresponsible offender.

In the consideration of this subject, in addition to the report of

the American Law Institute, the Council has had before it, among
other material, the article of former Solicitor General Sobeloff (now
a judge of the 4th circuit court of appeal) delivered at the meeting
of the National Conference of Judicial Councils in Washington in

1955 and printed in the ABA Journal for September 1955, two
opinions in the case of Howard v. U. S., 229 Fed. 2nd 602 and 232

Fed. 2nd 274 in the 5th Circuit, the New Hampshire definition,

since 1869, in State v. Pike, 49 N. H. 399 and State v. Jones, 50

N. H. 369, the District of Columbia rule, since 1954, in Durham v.

U. S., 214 Fed. 2nd 862, the extended discussion of the authorities

in the 9th Federal circuit in Sauer v. U. S., 241 Fed. 2nd 640 and the

very recent report of the Canadian Royal Commission, dated Oc-

tober 25, 1957, containing the latest discussions by a majority and
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minority, of all the various suggestions for defining legal "insan-

ity" on both sides of the Atlantic. The much discussed rules in

M'Naghten's case in 1843 (10 CL. and F 200 at p. 209) are re-

printed on pages 10-11 of that report.

At the hearing before the Judiciary Committee on H. 2086, a

number of minor changes were suggested. These were incorporated

in a revised draft submitted to the Committee by the proponents

of the original bill. The Draft Act attached to this report em-

bodies these changes. In the following discussion, section references

are to this revised Draft Act which follows this explanation of it.

Section 100. The legal definition of insanity is not now stated in

this state by statute. The present rule, as formulated by the courts,

is as follows:

"One whose mental condition is such that he cannot distinguish between

right and wrong is not responsible for his conduct, and neither is one who has

the capacity to discriminate between right and wrong but whose mind is in

such a diseased condition that his reason, conscience and judgment are over-

whehned by the disease and render him incapable of resisting and controlling

an impulse which leads to the commission of a [crime]." Commonwealth v.

McCann, 325 Mass. 510, 91 N. E. 2d 214 (1950).

This statement of the principle takes due account of the fact that

capacity for knowledge and control are the constituents of a re-

sponsible action and that it is precisely these capacities that are

impaired when mental disease or defect produces irresponsibility.

There is, however, an important difiiculty with this formulation

which Section 100 is designed to overcome. The difficulty is that it

requires on its face total impairment of capacity to know or to con-

trol. Mental disease, even when it is most extreme, rarely produces

such total incapacity. Its effect is rather to work significant im-

pairment in these normal human powers, an impairment which

may be more or less depending on the gravity of the affliction. Sec-

tion 100 would permit the examining physician to give evidence as

to the extent of the impairment in a given case. This would ease

the difficulty now posed to the examining physician when he must
answer categorically whether the defendant did or did not have

capacity to know or to control (c/. Commonwealth v. Clark, 292

Mass. 409, 412 [1935]), without diminishing the power and au-

thority of the tribunal to appraise the bearing of the psychiatric

finding on the ultimate issue of the defendant's responsibility. The
change would still leave the jury to make the final determination

whether the impairment of the defendant's powers had gone so far

that "he lacks substantial capacity either to appreciate the crim-

inality of his conduct or to conform his conduct to the require-
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ments of law." This would probably do no more than make articu-

late in law the way that Massachusetts juries function now in fact,

when the defense of insanity is interposed. [Compare Mr. Mul-
doon's dissent as to this section, p. 62.]

As an additional safeguard, Section 100 (2) makes clear that re-

peated criminal or anti-social conduct does not suffice in itself to

establish mental disease or defect. There must, in short, be evi-

dence of disease, apart from the criminal conduct to be judged, for

the question of responsibility to be in issue.

Section 100A. This section would make clear that evidence of

mental disease or defect may be considered whenever it is relevant

to prove that the defendant did or did not have a state of mind
which is an element of the offense charged, as in the case of pre-

meditation in murder, and whenever the jury has discretion with

respect to the imposition of capital punishment.

Section lOOB. This section provides that every defendant is pre-

sumed to be sane, with the result that the defendant must come
forward with evidence of insanity for the issue to be raised, though

if he does the burden rests upon the Commonwealth to prove re-

sponsibility. Such is the present law of Massachusetts. See Com-
monwealth V. Johnson, 188 Mass. 382, 388 (1905) ; Commonwealth
V. Clark, 292 Mass. 409, 415 (1935). It goes further, however, in

requiring a notice to rely on the defense and in providing that when
a defendant is acquitted on this ground, the verdict and the judg-

ment shall so state. These provisions are designed to give the pros-

ecution notice of the issue and to lay the basis for commitment.

Section lOOC. This section states the criterion of fitness to pro-

ceed to trial and states the existing law throughout the country.

See Sections 100 and lOOA of present Ch. 123.

Section lOOD. This section incorporates the ''Briggs Law" (Gen-
eral Laws, ch. 123, sec. lOOA). It provides, in addition, for manda-
tory examination by court appointed experts on insanity whenever
the defendant has filed a notice of intention to rely on the defense

of irresponsibility or the court has reason to doubt his fitness to

proceed or reason to believe that mental disease or defect will other-

wise become an issue in the cause. The danger of routine or inade-

quate examinations will thus be eliminated.

The section also provides a specific procedure for the conduct of

such pre-trial examinations, including a prescribed form of report

and adequate periods of time in which to make a suitable inquiry.

Section WOE. Paragraph (1) follows existing law in providing

that the issue of fitness to proceed shall be determined by the court

and not by jury. It also explicitly sanctions the determination of
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the issue by the court on the basis of the report of the examining

physician, if the medical finding is not contested by the District

Attorney or by the defendant. If the finding is contested, however,

a hearing must be held. While the report of the examining physi-

cian is made admissible at the hearing, the party contesting the

finding is accorded the right to summon and cross-examine the ex-

amining physician and to offer independent evidence upon the issue.

Paragraph (2) provides for the commitment of a defendant found

to lack fitness to proceed and for the resumption of the proceedings

against him at a later time if, after a hearing, the court determines

that fitness to proceed has been regained. In calling for a judicial

hearing on the question whether fitness is regained, this probably

reflects a change in present law.

The last sentence of paragraph (2) is designed to meet a dif-

ficulty under present law when criminal proceedings have been

postponed for a long period during which the defendant was com-
mitted. If the court is of the view that it would be unjust to resume

the proceeding because of the duration of the defendant's commit-

ment, it is authorized to dismiss the charge and to order the de-

fendant discharged or committed to a mental institution. Under
present law the responsibility for the resumption or the quashing

of the charge rests solely with the District Attorney.

Section lOOF. Paragraph (1) is designed to deal with cases where
the court is satisfied from the report of the examining physicians

that the defendant's irresponsibility is clear. Under present law
the case must nonetheless be tried by jury, unless the District At-

torney is prepared to discontinue prosecution. The paragraph would
vest a power in the court to enter judgment of acquittal on the

ground of irresponsibility and forthwith order the defendant's com-
mitment.

Paragraph (2) assures the right of the defendant to be examined
by a physician of his own choosing while in custody.

Paragraphs (3) and (4) are designed to deal with the problems

posed by expert testimony as to the defendant's mental state when
his responsibility is a contested issue.

Paragraph (3) provides that the examining physicians may be
called as witnesses and the jury told that they were impartial ex-

perts designated by the court. It also strikes at the abuse of ex-

pert testimony through the medium of hypothetical questions by
providing that no one who has not examined the defendant shall

be competent to testify to his opinion as to the defendant's re-

sponsibility. This would exclude testimony based upon hypotheses
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that may have no support in the evidence or based merely on the

observation of the defendant in the courtroom.

Paragraph (4) would facilitate the presentation of expert testi-

mony by providing that the expert shall be permitted to give his

opinion as to the extent if any to which the defendant's capacity

was impaired and to make any explanation reasonably serving to

clarify his diagnosis and opinion, subject, of course, to cross-exam-

ination as to any matter bearing on his competency or credibility or

the validity of his diagnosis or opinion. These provisions should go

far, it is believed, to meet the valid procedural objections advanced

by psychiatrists to testifying at criminal trials.

Section lOOG. This section is explained in the report on Senate

317 on pp. 54-55 of this report as it deals with the subject matter of

that bill which was referred by Resolves, Chapter 88.

Section 101. This section prescribes the procedures which apply

when a defendant is acquitted on the ground of mental disease or

defect excluding responsibility.

Paragraph (1) provides that when the defendant is acquitted on

the ground of mental disease or defect excluding responsibility, his

commitment to an appropriate institution is mandatory. This

mandatory commitment applies to such acquittals from indict-

ments for all types of crimes. Present Massachusetts law makes

commitment (for life) mandatory only in respect of such acquittals

from indictments for murder and manslaughter; see G. L. Ch. 123,

sec. 101. Similarly, under current law commitment with regard to

crimes other than murder and manslaughter is left to the limited

discretion of the trial court. (For instance, if the trial judge, after

a finding by the jury of insanity, is satisfied that the defendant is

really insane, he may commit the defendant, upon terms the judge

deems proper, to an appropriate institution, pursuant to G. L. Ch.

278, sec. 13).

Paragraphs (2) to (5) also depart from present Massachusetts

law in granting to the committing court full power over discharge

or release with regard to all crimes.

Presently, such power is exercised by the Governor (m cases

involving crimes of murder and manslaughter), with the advice

and consent of the Council, and after an investigation by the De-

partment of Health. In cases involving crimes other than murder

and manslaughter, the committing court may revoke or revise the

order of commitment, although the law is silent as to what pro-

cedure is involved. (Sees. 101 and 13, supra.)
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Under the bill the court's power may be invoked by either the

commissioner or the defendant. If the commissioner is of the view

that the defendant can be discharged or released on probation

without danger to himself or to others, he shall make application

to the committing court by means of a report, similarly informing

the pertinent district attorney. The court then appoints two ex-

perts in insanity to make an independent report (usually to be

submitted within sixty days). On the basis of these reports, the

court may discharge the defendant or release him on such pro-

bationary terms as it deems necessary. However, if the court is

not satisfied that discharge or release is called for, it shall hold a

hearing, in the nature of a civil action, at which the defendant

will have the burden of establishing his fitness for discharge or

release.

Massachusetts law today provides the defendant with no orderly

and clearly defined procedure for seeking discharge or release

through his own action. This bill provides such a procedure by

permitting the defendant to commence proceedings by filing an

application with the committing court, similar to the procedure

to be followed by the commissioner. However, no such application

need be considered by the committing court until the defendant

has been confined for not less than six months from the date of

commitment, nor will a further application be so considered until

after the lapse of one year from the date of the last hearing on

any prior application.

The probationary release provided by this bill is an innovation

in current Massachusetts law, although currently seven other

states have established provisions for such release.

Lastly, the standard provided by this bill (that the defendant

must not be dangerous to himself or to others) is partly a restate-

ment and partly an extension of the present law in Massachusetts.

The law today does not consider the danger of the defendant to

himself as a standard for denying discharge or release. Under
present law danger to others is, apparently, the only basic standard

used, although some ambiguity appears in G. L. Ch. 278, sec. 13.

In amending sec. 13, the present bill eliminates such ambiguity.

Section 105. Since the present bill creates full and adequate

machinery for the discharge and release of committed persons, it

was necessary to amend section 105 to delete all reference to sec-

tion 100.

Section 13. Since section 101 is designed to replace the pro-

cedures of section 13, the present bill deletes section 13 as now
written, and substitutes a cross reference to section 101.
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For these reasons a majority of the Council recommend the draft

act below

:

JUDGE DONAHUE'S MINORITY REPORT
"Judge Donahue wishes to record his dissent to the foregoing Report, in that

he beheves that it substitutes for an easily understood definition of criminal in-

sanity one which would be confusing to juries."

MR. MULDOON'S MINORITY REPORT AS TO SECTION 100

The differences of opinion among the members of the Judicial Council relate

to the proposed definition in the first sentence of Section 100 of the draft act.

That sentence reads,

"(1) A person is not responsible for criminal conduct if at the time of such

conduct as a result of mental disease or defect he lacks substantial capacity

either to appreciate the criminality of his conduct or to conform his conduct to

the requirements of law."

We have discussed a number of differently worded definitions.

I am unable to agree in recommending the insertion in our stat-

ute law of the words printed above in italics. As stated in the ma-
jority report, "the legal definition of insanity is not now stated in

this state by statute." It exists in judicial opinions one of the latest

of which, Com. v. McCann, 325 Mass. 510 is quoted among other

cases cited in the opinion back to Com. v. Rogers, 7 Met. 502—the

leading case consisting of an actual charge to a jury by Chief Justice

Shaw in a murder case in 1843 about the same time as the much
criticized English M'Naghten rules as to knowledge between right

and wrong. After the charge the jury found the defendant "not

guilty" (seep. 506).

As I read the charge of Chief Justice Shaw and other Massachu-
setts cases, I do not think the strict M'Naghten rules have ever

been the law of Massachusetts, but I think the law as commonly
understood may need clarifying along lines suggested in the ma-
jority report as to knowledge and control and the capacity for the

criminal intent. My difficulty with the words in italics above
quoted in Section 100, is their vagueness as a guide for a judge in

decision or instructions to a jury. I am supported in my objection

by the views of a number of lawyers familiar with criminal practice

to whom I have shown Section 100 and I find additional and im-

pressive support in the latest discussion of the Canadian Commis-
sion presided over by the Chief Justice of the High Court of On-
tario which appeared on October 25, 1957. That Commission ap-

pointed in 1954, after almost three years of consideration discusses

not only the conflicts of opinion in the United States, but the New
Hampshire law and that of the District of Columbia in the Durham
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case and, specifically, the exact wording of Section 100, which orig-

inated in the discussions of the American Law Institute to which

the report refers. The majority of the Commission concludes (pp.

32-33),

"We think the main proposal [that in Section 100] has many features of

our law as presently interpreted and applied, but has the defect of having no

jurisprudence to support it and would be much more difficult to present to a

jury."

I agree with that comment. It seems to me that the words "or to

conform his conduct to the requirements of law" would confuse

rather than clarify the law of Massachusetts as now existing under

the Massachusetts decisions and for that reason should not be used.

As an alternative to Section 100, I suggest that adoption of the

Canadian definition set forth in said Report on Page 8, namely:

"(1) No person shall be convicted of an offence in respect of an act or

omission on his part while he was insane.

(2) For the purposes of this section a person is insane when he is in a

state of natural imbecility or has disease of the mind to an extent that

renders him incapable of appreciating the nature and quality of an

act or omission or of knowing that an act or omission is wrong.

(3) *A person who has specific delusions, but is in other respects sane, shall

not be acquitted on the ground of insanity unless the delusions caused

him to believe in the existence of a state of things that, if it existed,

would have justified or excused his act or omission.

(4) Every one shall, until the contrary is proved, be presumed to be and

to have been sane."

may be the answer sought.

This definition, with slight modification, has stood the test of

judicial administration since 1893 in Canada.
It should be said that Canada has an Act called the Interpreta-

tion Act, RCS. 1952, Chapter 158, Section 15.

"Every Act and every provision and enactment thereof, shall be deemed
remedial, whether its immediate purport is to direct the doing of any thing that

Parliament deems to be for the pubhc good, or to prevent or punish the doing

of any thing that it deems contrary to the public good; and shall accordingly

receive such fair, large and liberal construction and interpretation as will best

ensure the attainment of the object of the Act and of such provision of enact-

ment, according to its true intent, meaning and spirit."

Incorporation into the statute under consideration of language
like the Interpretation Act might also be of assistance in reaching

the solution of this very difficult problem, as it is done in Canada.

*Ab to this Subsection 3, the Commission suggests "but not without some hesitation, that in
view of modern psychiatric knowledge the subsection can well be dropped from the law, and
that any legitimate defense that could be raised under that subsection can be raised under
subsection (2)," see Report, p. 36.
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I do not mean a general act like that quoted but a sentence (not

uncommon in statutes) something like this:

"This act shall be deemed remedial and shall accordingly receive such fair

and reasonably Hberal construction and interpretation as will best insure the

attainment of justice which it is intended to promote."

AN ALTERNATIVE SUGGESTION

If the foregoing suggestions are not considered advisable by the

legislature, I suggest, as an alternative, that no attempt at statu-

tory definition be made, that Section 100, as a statutory definition

be omitted as not necessary for the operation of the rest of the draft

act dealing with administrative matters, submitted by the Council.

This would leave the legal test of ''insanity" to develop under our

judicial decisions as the local law of Massachusetts.

The Supreme Court of the United States in Fisher v. U. S., 328,

U. S. 463 treated the question as one of the local laws of the District

of Columbia. No matter what words are used sooner or later their

meaning will have to be determined by the court as a matter of the

local law.

Frederic J. Muldoon
Judge Fenton and Judge Leggat agree with the alternative sug-

gestion to omit Section 100 and leave definition to our judicial

decisions.

DRAFT ACT Submitted by the Majority

An Act relative to the defense op irresponsibility in criminal proceedings.

Section 1. Sections one hundred, one hundred A, and one hundred and one

of chapter one hundred and twenty-three of the General Laws are hereby re-

pealed, and the following substituted therefor:

—

Section 100. Mental Disease or Defect excluding Responsibility

.

— (1) A per-

son is not responsible for criminal conduct if at the time of such conduct as a

result of mental disease or defect he lacks substantial capacity either to appreci-

ate the criminality of his conduct or to conform his conduct to the requirements

of law. (2) The terms "mental disease or defect" as used in sections one hundred

to one hundred and one, inclusive, and section thirteen of chapter two hundred

and seventy-eight do not include an abnormaHty manifested only by repeated

criminal or otherwise antisocial conduct. [Compare dissent above on this section.]

Section lOOA. Evidence of Mental Disease or Defect Admissible when Rele-

vant to Element of the Offense; Mental Disease or Defect Impairing Capacity

as Ground for Mitigation of Punishment in Capital Cases.— (1) Evidence that

the defendant suffered from a mental disease or defect shall be admissible when-

ever it is relevant to prove that the defendant did or did not have a state of

mind which is an element of the offense. (2) Whenever the jury or the court

is authorized to determine or to recommend whether or not the defendant shall

be sentenced to death or life imprisonment upon conviction, evidence that the

capacity of the defendant to appreciate the criminality of his conduct or to

conform his conduct to the requirements of law was impaired as a result of

mental disease or defect shall be admissible in favor of life imprisonment.
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Section lOOB. Burden of Proof of Mental Disease or Defect excluding Re-

sponsibility; Requirement of Notice; Form of Verdict when finding of Ir-

responsibility is made.— (1) Every defendant is presumed to be sane. If there

is any evidence of mental disease or defect excluding responsibility, the burden

of proof on the issue is on the Commonwealth. (2) Evidence of mental disease or

defect excluding responsibility shall not be admissible unless the defendant be-

fore trial and at the time of entering his plea of not guilty or within ten days

thereafter or at such later time as the court may for good cause permit files a

written notice of his purpose to rely on such defense. (3) When the defendant

is acquitted on the ground of mental disease or defect excluding responsibility,

the verdict and the judgment shall so state.

Section lOOC. Mental Disease or Defect excluding Fitness to proceed.—No
person who as a resiilt of mental disease or defect lacks capacity to understand

the proceedings against him or to assist in his own defense shall be tried, con-

victed or sentenced for the commission of an offense so long as such incapacity

endures.

Section lOOD. Psychiatric Examination of Defendant with Respect to Mental

Disease or Defect excluding Responsibility or Fitness to proceed.— (1) When-
ever (a) a person is indicted by a grand jury for a capital offense, or (b) a per-

son, who is known to have been indicted for any other offense more than once or

to have been previously convicted of a felony, is indicted by a grand jury or

bound over for trial in the superior court, or (c) a person has filed a notice of in-

tention to rely on the defense of mental disease or defect excluding responsibil-

ity as provided in section one hundred B of this chapter, or (d) the court has

reason to doubt his fitness to proceed, or (e) the court has reason to believe that

mental disease or defect of such person will otherwise become an issue in the

cause the clerk of the court in which the indictment is returned, or the clerk of

the district court, as the case may be, shall give notice to the department, which

shall cause such person to be examined with a view to determine his mental con-

dition and the existence of any mental disease or defect which would affect his

criminal responsibihty. The court may order such person committed to a hos-

pital or other suitable facihty for the purpose of the examination for a period

of not exceeding sixty days or such longer period as the court determines to be

necessary for the purpose. Whenever the probation officer of the court has in

his possession or whenever the inquiry which he is required to make by section

eighty-five of chapter two hundred and seventy-six discloses facts which if known
to the clerk would require notice as aforesaid, such probation officer shall forth-

with communicate the same to the clerk who shall thereupon give such notice

unless already given. The department shaU file a report of its investigation in

quadruphcate with the clerk of the court in which the trial is to be held, who
shall cause copies to be delivered to the probation officer of the court, the dis-

trict attorney, and to the attorney for the accused. In the event of failure by the

clerk of a district court to give notice to the department as aforesaid, the same

shall be given by the clerk of the superior court after entry of the case in said

court. Upon giving the notice required by this section the clerk of a court shall

so certify upon the papers. The psychiatrist making such examination shall, upon

certification by the department, receive the same fees and traveling expenses as
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provided in section seventy-three for the examination of persons committed to

institutions and such fees and expenses shall be paid in the same manner as

provided in section seventy-four for the payment of commitment expenses. Any
clerk of court who wilfully neglects to perform any duty imposed upon him by

this section shall be punished by a fine of not more than fifty dollars. (2) In

any examination conducted pursuant to paragraph (1) of this section any

method may be employed which is accepted by the medical profession for the

examination of those thought to be suffering from mental disease or defect. (3)

The report of the examination shall include the following: (a) a description of

the nature of the examination; (b) a diagnosis of the mental condition of the de-

fendant; (c) if the defendant suffers from a mental disease or defect, an opinion

as to his capacity to understand the proceedings against him and to assist in his

own defense; (d) an opinion as to the extent, if any, to which the capacity of

the defendant to appreciate the criminality of his conduct or to conform his con-

duct to the requirements of law was impaired at the time of the criminal con-

duct charged; and (e) when directed by the court, an opinion as to the capacity

of the defendant to have a particular state of mind which is an element of the

offense charged. If the examination cannot be conducted by reason of the un-

willingness of the defendant to participate therein, the report shall so state and

shall include, if possible, an opinion as to whether such unwillingness of the de-

fendant was the result of mental disease or defect.

Section lOOE. Determination of Fitness to proceed; Effect oj Finding of Un-

fitness; Proceedings if Fitness is regained.— (1) When the defendant's fitness to

proceed is drawn in question, the issue shall be determined by the court. If

neither the district attorney nor counsel for the defendant contests the finding

of the report filed pursuant to section one hundred D, the court may make the

determination on the basis of such report. If the finding is contested, the court

shall hold a hearing on the issue. If the report is received in evidence upon such

hearing, the party who contests the finding thereof shall have the right to sum-

mon and to cross-examine the psychiatrists who joined in the report and to offer

evidence upon the issue. (2) If the court determines that the defendant lacks

fitness to proceed, the proceeding against him shall be suspended and the court

shall commit him to an appropriate state hospital for so long as such unfitness

shaU endure and under such limitations as the court may order. When the court,

upon the application of the superintendent of the state hospital to which the

defendant has been committed determines, after a hearing, that the defendant

has regained fitness to proceed, the proceedings shaU be resumed. If, however,

the court is of the view that so much time has elapsed since the commitment of

the defendant that it would be unjust to resume the criminal proceeding, the

court may dismiss the charge and may after a hearing, order the defendant to

be committed to an appropriate institution as provided in section fifty to fifty-

four inclusive or discharged.

Section lOOF. Determination of Irresponsibility on Basis of Report; Access to

Defendant by Psychiatrist of his own Choice; Form of Expert Testimony when

Issue is tried.— (1) If the report filed pursuant to section one hundred D
finds that the defendant at the time of the criminal conduct charged suffered

from a mental disease or defect which substantially impaired his capacity to ap-
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predate the criminality of his conduct or to conform his conduct to the require-

ments of law, and the court is satisfied that such impairment was sufficient to

exclude responsibility, the court shall enter judgment of acquittal on the ground

of mental disease or defect excluding responsibility. (2) When, notwithstanding

the report filed pursuant to section one hundred D, the defendant wishes to be

examined by a qualified psychiatrist of his own choice, such psychiatrist shall be

permitted to have reasonable access to the defendant for the purposes of such

examination. (3) Upon the trial, the psychiatrists who filed a report pursuant to

section one hundred D may be called as witnesses by the prosecution, the de-

fendant, or the court, and the jury may be informed that they were designated

by the court. If called by the court, the witness shall be subject to cross-exam-

ination by the prosecution and by the defendant. Both the prosecution and the

defendant may summon any other quahfied physician to testify, but no one who
has not examined the defendant shall be competent to testify to his opinion as a

psychiatrist with respect to the mental condition or responsibility of the de-

fendant, as distinguished from the validity of the procedure followed by, or the

general scientific propositions stated by, another witness. (4) When a physician

who has examined the defendant testifies concerning his mental condition, he

shall be permitted to make a statement as to the nature of his examination, his

diagnosis of the mental condition of the defendant at the time of the commission

of the offense charged and his opinion as to the extent, if any, to which the

capacity of the defendant to appreciate the criminality of his conduct or to con-

form his conduct to the requirements of law or to have a particular state of

mind which is an element of the offense charged was impaired as a result of men-

tal disease or defect at that time. He shaU be permitted to make any explana-

tion reasonably serving to clarify his diagnosis and opinion and may be cross-

examined as to any matter bearing on his competency or credibility or the

validity of his diagnosis or opinion.

Section lOOG. Statements for Purposes of Examination or Treatment Inadmis-

sible except on Issue of Mental Condition.—A statement made by a person sub-

jected to psychiatric examination pursuant to sections one hundred D, one

hundred E, or one hundred and one for the purposes of such examination or

. treatment shall not be admissible in evidence against him in any proceeding on
any issue other than that of his mental condition. Such a statement shall be

admissible upon that issue, except that such a statement constituting a confes-

sion of guilt shall not be admissible upon any issue. [See pp. 54-55 of this report.]

Section 101. Legal Effect of Acquittal on the Ground of Mental Disease or De-
fect excluding Responsibility; Commitment; Release or Discharge.— (1) When
a defendant is acquitted on the ground of mental disease or defect excluding

responsibihty, the court shall order him to be committed to the custody of the

commissioner to be placed in an appropriate institution for custody, care, and
treatment. (2) If the commissioner is of the view that a person committed to his

custody, pursuant to paragraph (1) of this section, may be discharged or re-

leased on probation without danger to himself or to others, he shall make ap-

phcation for the discharge or release of such person in a report to the court by
which such person was committed and shall transmit a copy of such application

and report to the district attorney of the county from which the defendant was
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committed. The court shall thereupon appoint at least two qualified psychia-

trists to examine such person and to report within sixty days, or such longer

period as the court determines to be necessary for the purpose, their opinion as

to his mental condition. To facilitate such examination and the proceedings

thereon, the court may cause such person to be confined in any institution lo-

cated near the place where the court sits, which may hereafter be designated by
the commissioner as suitable for the temporary detention of irresponsible per-

sons. (3) If the court is satisfied by the report filed pursuant to paragraph (2)

of this section and the testimony of the psychiatrists making such report, if the

court deems it advisable to hear their testimony, that the committed person

may be discharged or released on probation without danger to himself or

others, the court shall order his discharge or his release upon probation, on such

conditions as the court determines to be necessary. If the court is not satisfied,

it shall promptly order a hearing to determine whether such person may safely

be discharged or released. Any such hearing shall be deemed a civil proceeding

and the burden shall be upon the committed person to prove that he may safely

be discharged or released. According to the determination of the court upon the

hearing, the committed person shall thereupon be discharged or released on

probation on such conditions as the court determines to be necessary, or shall

be recommitted to the custody of the commissioner, subject to discharge or re-

lease only in accordance with the procedure prescribed above for a hearing. (4)

If after the release on probation of a committed person, the court shall determine,

after hearing evidence, that the conditions of probation have been violated and

that for the safety of such person or for the safety of others his probation should

be revoked, the court shall forthwith order him recommitted to the commis-

sioner, subject to discharge or release only in accordance with the procedure

prescribed above for a first hearing. (5) A committed person may make ap-

plication for his discharge or release to the court by which he was committed,

and the procedure to be followed upon such application shall be the same as

that prescribed above in the case of an application by the commissioner. How-
ever, no such application by a committed person need be considered until he has

been confined for a period of not less than six months from the date of the order

of commitment, and if the determination of the court be adverse to the applica-

tion, such person shall not be permitted to file a further appHcation until one

year has elapsed from the date of any preceding hearing on an application for

his release or discharge.

Section 2. Section one hundred five of chapter one hundred twenty-three is

hereby amended by deleting all reference to section one hundred contained

therein so as to read as follows:

—

Section 105. Reconveyance of Prisoners restored to Sanity, not Dangerously

Insane, etc.—^When, in the opinion of the superintendent of the state hospital to

which a prisoner has been committed or removed under section one hundred and

three or one hvmdred and four, or of the commissioner and the medical director

appointed under section forty-eight of chapter one hundred and twenty-five in

case of commitment or removal to the Bridgewater state hospital, the mental

condition of the prisoner is such that he should be returned to custody or to the

penal institution from which he was taken, he or they shall so certify upon the
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warrant or commitment, and notice, accompanied by a written statement re-

garding the mental condition of the prisoner, shall be given to the proper custo-

dian or to the warden, superintendent, keeper or master, as the case may be, of

such penal institution, there to remain pursuant to the original sentence, com-

puting the time of his detention or confinement in the said hospital as part of

the term of his imprisonment under such sentence; provided, that a prisoner

committed or removed to a state hospital under section one hundred and three

or one hundred and four for his proper care or observation pending the deter-

mination of his insanity shall, unless foimd to be insane as hereinafter provided,

be returned in the manner hereinbefore provided to the penal institution or cus-

tody whence so taken, not later than thirty-five days thereafter, but such pris-

oner shall in all other respects be subject to the provisions of this section. If a

prisoner, committed or removed under section one hundred and three or one

hundred and four for his proper care or observation, is found by the superin-

tendent or by the commissioner and said medical director, as the case may be, to

be insane, the finding shaU be certified upon the warrant or commitment, and

the superintendent of the institution or the commissioner and said medical di-

rector, as the case may be, shall report the prisoner's mental condition to the

court or judge issuing the warrant or commitment, or in case of the death,

resignation or removal of the judge, to any judge or special justice of the same

court, with the recommendation that the prisoner be committed as an insane

person. The court, judge or justice may thereupon commit the prisoner to an

institution for the insane, if, in the opinion of the court, judge or justice, such

commitment is necessary. The provisions of this section relative to the return

to custody or to a penal institution of a prisoner taken therefrom under sections

one himdred and three or one hundred and four, shall apply, so far as apt, to a

prisoner committed under this section.

If a prisoner is committed in accordance with sections one hundred and three

or one hundred and four, and his sentence has expired, the superintendent of

the institution to which commitment was made or said medical director and the

commissioner, in case of commitment to the Bridgewater state hospital, as the

case may be, may permit such prisoner temporarily to leave such institution in

accordance with sections eighty-eight and ninety, or may discharge such prisoner

in accordance with section eighty-nine. In construing this section a maximum
and minimum sentence shall be held to have expired at the end of the minimum
term, and an indeterminate sentence, at the end of the maximum period fixed

by law.

Section 3. Section thirteen of chapter two hundred and seventy-eight is

hereby amended to read as follows:

Section IS. Persons Acquitted on Ground of Mental Disease or Defect ex-

cluding Responsibility.—If a person is acquitted on ground of mental disease or

defect excluding responsibility, the provisions of section one hundred and one of

chapter one hundred and twenty-three shall apply.
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THE EMINENT DOMAIN BILLS

(Referred by Resolves, Chapters 120, 129, 134 cind I48)

By the series of resolves referred to above, adopted at intervals

between July and September, the subject matter of the report of

the Special Commission on the Taking of Land by Eminent Domain
(H. 2738), seven of the bills recommended by the Commission (in

Appendices A, B, C, D, E, F, G) and seven other bills relating to

the subject and numbered H. 364, 365, 978, 1371, 2325 and Senate

263 and 796 were referred to the Council.

As all the copies of the Special Commission's report at the State

House were exhausted the members of the Council were unable to

examine the report and the bills therein proposed until after it was
reprinted in full in the Massachusetts Law Quarterly for July

(No. 2 of Vol. 42) which appeared late in the summer.
Rarely is a legislative document on a subject of far-reaching

importance circulated in print, while it is under preliminary dis-

cussion, to so many members of the profession for their information

and consideration. The reprint was prefaced by a request "for sug-

gestions from anyone interested for the information of the Judicial

Council."

Thereafter, the members of the Council received a memorandum
in opposition to the proposals of the Special Commission—a memo-
randum which had been submitted to the Ways and Means Commit-
tee of the House prior to the reference to the Council. This was
also printed in the Massachusetts Law Quarterly for October, pp.
17-21 (Vol. 42, No. 3) also with a request for comment. Both the

report of the Commission and the protest—were thus submitted to

approximately 5,000 members of the bench and bar—with a request

for comment and suggestion. Whether there is any indication of

professional apathy in the lack of response to the report and protest

thus circulated, we do not know, but the fact is interesting.

We have considered both documents mentioned and the various

bills referred to us and report as follows, rather briefly as the time

available for a more detailed discussion in this report in addition

to the twenty or more other matters discussed herein, has been

somewhat limited by the circumstances which we have explained.

1. APPENDIX A FOR AN EMINENT DOMAIN BOARD

(Referred by Resolves, Chapter 129)

This bill, as stated by the Commission (pp. 4-5), provides for

"a seven-man commission with exclusive original jurisdiction" of

all takings for any purpose by the Commonwealth or by any city
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or town or other authorized body anywhere in the Commonwealth.
The board is to be appointed by the Governor with the advice and
consent of the Executive Council and "shall consist of five members
of the bar and two laymen having a particular and specialized

knowledge of real estate and real estate values" and appointed

eventually (after staggered terms at the beginning) for seven year

terms. Each member is to receive a salary of $15,000, the Chairman

to receive an additional $500.00, and a clerk to be appointed by the

board is to receive a salary of $10,000 making a total annual cost

of $115,000 in salaries with the additional cost of operation, what-

ever it might be.

While appreciating the labors of the Special Commission, as our

judgment has been requested by the legislature, we are obliged to

state, respectfully, that we are not convinced, by the Commission's

report, of the advisability of creating such a board with the func-

tions proposed. We are informed, on inquiry, that since the report

of the Special Commission was filed a series of special sessions in

one county after another, has broken the backlog of land-taking

cases, so far as the court is concerned, with the cooperation of the

Attorney General's office and of the bar. Of all the land-taking

cases few are tried to a jury. Most cases are settled.

We are not convinced by the discussion of the Tennessee Valley

Commission and its practice as a precedent for such a commission

in Massachusetts. We do not therefore recommend the creation of

the board suggested by the Commission in Appendix A of their

report.

We think the problems in Massachusetts can, and should, be
approached more simply and gradually by experiment. If any
commission should be needed later we think it should be a board of

three (rather than seven) to be appointed by the Supreme Judicial

Court and to consist of three qualified experienced men, including a
lawyer, an experienced appraiser and an experienced real estate

man to whom cases could be referred by the court after entry of a

petition for a prima facie report of valuation.

But, we do not, at present, recommend this step.

We think the first fair, and we believe effective, experiment is to

provide for a mandatory, formal, reasonable offer within a reason-
able time (we suggest six months) after the taking is filed in the
Registry of Deeds, and a mandatory pro tanto payment of the
amount of the offer in order to stop interest on that amount, thus
protecting taxpayers, and to enable the land owner, whose life,

business and financial condition, may be seriously interferred with,

to get some payment with reasonable promptness without waiving
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his claim for more, if he wishes to submit his claim to a judge or

jury.

Section 39 of Chapter 79 of the General Laws, first provided for

in 1833 in early railroad takings, now provides

:

"§ 39. Settlement and Tender.—^Whenever damages may be recovered imder

this chapter, the body politic or corporate liable for such damages may after

the right to such damages has become vested effect such settlement of the

damages with the person entitled thereto as it may deem to be for its best

interests, and it may as one of the terms of the settlement of a claim for dam-

ages growing out of the proceedings in respect of which betterments have been

or are to be assessed agree in writing with the owner of the land assessed to

assume such betterments. Such body pohtic or corporate may after the right

to such damages has become vested offer in writing to pay to the person en-

titled to receive the same the amount which it is willing to pay in settlement

thereof, with interest thereon, together with taxable costs if a petition for

the assessment of such damages is pending. If an award of damages has pre-

viously been made, the offer shall not be of a less amount than such award.

Acceptance thereof may be either in full satisfaction of all damages so sus-

tained, or as a payment pro tanto without prejudice to any right to have the

remainder thereof assessed by the appropriate tribunal. After notice of such

offer, made as aforesaid, or payment of the amount thereof, no interest shall

be recovered, except upon such amount of damages as shall, upon final ad-

judication, be in excess of the amount of said offer; provided, that all taxable

costs accruing subsequently to said offer shall be recoverable by the petitioner

in all cases, except as provided in section thirty-eight."

This Section was amended by Chapter 242 of 1955 by adding the

following sentence:

"In the event that a payment pro tanto shall prove to be in excess of dam-
ages subsequently assessed by an appropriate tribunal, the petitioner shall be

ordered by a proper decree to refund to the body politic or corporate an

amount equal to the difference between the payment pro tanto and the verdict

of the appropriate tribunal, plus costs and interest at the rate of four per cent

per annum from the date as of which damages were assessed."

In proposing a mandatory requirement of an offer and pro tanto

payment, we realize that in dealing with many land takings a
reasonable time is needed by the taking authority to examine
title, to examine the land in many cases, to consider the various

factors bearing on valuation and other matters of detail in ad-

ministration before a considered offer and payment can be made.
After inquiry we think that the period of six months will be reason-

able for this purpose and we recommend the following

:

DRAFT ACT
Section 39 of Chapter 79 of the General Laws as amended by Chapter 242

of the Acts of 1955, is hereby amended by striking out the second sentence

thereof [as reprinted above] and substituting therefor the following:

—
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Such body politic or corporate, may and, after the right to such damages

has become vested, shall make in writing a formal offer of a reasonable amount

which it is willing to pay in settlement, with interest thereon, together with

taxable costs if a petition for the assessment of such damages is pending, and

notify the person entitled to receive the same by registered maU that he may

collect it forthwith, as a payment pro tanto; the notice of such offer shall explain

that such offer may be accepted and the amount collected without waiver or

surrender of the right to claim a larger sum by proceeding before an appropriate

tribunal. The offer and notice shall also explain, as provided in this section, the

liability of the petitioner to repay with interest the amount if any of such

'pro tanto payment in excess of the damages awarded by such appropriate

tribunal,

APPENDIX B.

DAMAGES FROM PUBLICITY AND
CHANGES OF DATE OF VALUATION

(Referred by Resolves, Chapter 129)

This reads (see report pp. 24-25)

.

An Act providing for the admissibility op certain evidence in eminent

DOMAIN proceedings RELATIVE TO PUBLICITY.

Chapter 79 of the General Laws is hereby amended by striking out section

12, as most recently amended by section 1 of chapter 634 of the acts of 1953,

and inserting in place thereof the following section:

—

Section 12. The damages for property taken under this chapter shaU be fixed

at the value thereof before the taking, except that a landowner may introduce

evidence to show a vote of the taking authority indicating its probable intention

to take his property, in which event he may in the discretion of the court or of

a member or members of the eminent domain board, as the case may be, have

the right to have the value fixed as of the period immediately preceding such

vote concerning the proposed taking, and also the net provable income lost in

the period between such vote and the date of the actual taking, and in case only

part of a parcel of land is taken there shall be included damages for all injury

to the part not taken caused by the taking or by the public improvement for

which the taking is made ; and there shall be deducted the benefit accruing to

the part not taken unless it was stated in the order of taking that betterments

were to be assessed. In determining the damages to a parcel of land injured

when no part of it has been taken, regard shall be had only to such injury as is

special and peculiar to such parcel, and there shall be deducted the benefit

accruing to such parcel, unless it was stated in the order of taking, or if there

was no taking in the order for the establishment, construction, alteration, re-

pair or discontinuance of the public improvement which caused the injury, that

betterments were to be assessed. Whenever the title or interest taken is such

that the property will be exempt from taxation so long as it is held and used

for the purposes for which it is taken, the damages for the taking shall include

an amount separately determined and stated which shall be estimated to be

equal to that portion of the tax assessed upon the property in the year it is
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taken which, if the tax were apportioned pro rata according to the number of

days in such year, would be allocable to the days ensuing after the taking.

This bill does not "strike out" anything but simply inserts the

words (in italics)

.

The commission introduces the bill on pages 12 to 13 of the report.

"5. Add a statute providing for the following:

(a) That in cases where the landowner can show a vote by the taking au-

thority of its probable intention to take his property, the landowner shall have

the right to introduce evidence and have his value fixed as of the period im-

mediately preceding such vote concerning the proposed taking.

(The Commission considered providing for the inclusion, as an element of

damage, the net provable income lost in the period between such vote and the

date of actual taking, but the majority were of the opinion that no practicable

provision could be made therefor without opening the door to speculative

damages.)

Reasons

:

Property is now valued as of the date of taking, yet there is frequently a long

period of publicity before a taking. As a result, tenants move and value of the

property decreases solely because of the threatened taking. It is a loss that the

property owner suffers because of the taking, and he ought to be able to fix his

value in its true sense before the unfavorable publicity arose, and he also ought

to be compensated for the loss of income due to vacancies between the time

of the pubhcity and the actual taking. Neither is compensable at the present

time."

By the words in lines 7 and 8, the bill is geared to the eminent

domain board proposed in Appendix A (already discussed). Omit-

ting those words, the proposal seems to raise a serious problem, sug-

gested by the Commission in its reference to "speculative damages."

In the protest already referred to against the Commission's report

(printed in the Massachusetts Law Quarterly for October, p. 20) the

comment on this bill is

:

"As this act is framed, it would be possible for a landowner to summon the

taking authority and have it testify as to its deliberations concerning possible

takings. Certainly in every instance where a petition is brought and tried the

petitioner would always endeavor to show a larger value than at the time of

the taking and in so doing would require the taking authority to t^tify re-

garding this aspect of the taking. This would be enormously burdensome on

the taking authority as it would put to expense and loss of many hours of

constructive work."

Aside from that aspect of the bill, we are not convinced that it

would be wise to shift the date of valuation from the taking to the

date of an uncertain probability. The "net provable income lost"

might be less speculative than a change in the date of valuation.

We are not convinced of the advisability of the proposed attempt
at statutory regulation and do not recommend the bill.
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APPENDIX C AND H. 3096

REJECTION OF APPRAISERS

(Referred by Resolves, Chapter 120)

These two identical bills provide

:

An Act providing for the rejection of certain appraisers by legal depart-

ments REQUIRED TO DEFEND EMINENT DOMAIN PROCEEDINGS.

Chapter 79 of the General Laws is hereby amended by inserting after section

14 the following section:

—

Section I4A. The legal department of any agency required to defend a pe-

tition filed for the assessment of damages for the taking of real estate may for

just cause reject the services of a contract appraiser employed by the taking

authority and may employ an appraiser of its own choosing and charge the

expenses thereof to the taking authority.

We do not recommend the bill as drawn.

This seems an administrative matter. The reason for the rec-

ommendation is stated by the commission (p. 12) as follows:

—

"There are many instances where incompetent appraisers or competent men
who make poor witnesses are selected by the taking authority. Without the

power given by this change the legal department has to use men it would not

otherwise have as witnesses, and it reacts to the detriment of the taxpayer, who
has to pay for the taking."

We have no doubt that such instances occur on both sides of

eminent domain cases. The fact of "incompetent appraisers" or

"competent men who make poor witnesses" was emphasized in the

discussion at the Lawyers' Institute in Plymouth last June (see

M. L. Q. for July 1957, p. 10), but we are not convinced that a

wholesale statute such as that suggested, is a sound way to meet
them. The primary responsibility is on the taking authority and
we think it should remain there. It is, of course, the function of the

lawyer for the taking authority to advise his client about such mat-
ters—and to advise with emphasis—as it is the function of the law-

yer for an individual client. If the authority will not follow his ad-

vice, it is their responsibility, but to shift the primary responsibility

by statute does not seem to us wise.

Perhaps, a circular letter of persuasive advice about wiser practice

as to appraisers in and out of court, from the office of the Attorney

General to all local taking authorities might accomplish more with

less chance of creating strained relations between the local officials.
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APPENDIX D AND H. 3097

DUPLICATE FILES

(Referred by Resolves, Chapter 120)

The two identical bills provide

:

An Act requiring a taking authority to furnish a complete duplicate file

OF takings by eminent domain to certain legal departments.

Chapter 79 of the General Laws is hereby amended by inserting after section

16 the following section:

—

Section 16A. The taking authority shall furnish to the legal department

handling the taking as soon as reasonably possible a duplicate complete file of

the proceedings of such taking, but in no event shall such file be furnished later

than fourteen days after a petition for the assessment of damages under section

fourteen has been filed.

We do not recommend the bill as drawn. This is an administrative

matter.

The commission stated the reason for recommending it as fol-

lows:

—

"In many instances the legal departments having to defend pe-

titions for land damages are hampered and delayed through a fail-

ure to secure a complete file with which to negotiate a settlement or

prepare for trial."

We assume that it is the legal duty of any competent "taking au-
thority" as a matter of common sense to furnish its legal depart-

ment with complete information "as soon as reasonably possible"

without any special statutory mandate, such as that in lines 3 to 6.

While it should be unnecessary to put those lines in the statute book,

it may be advisable as a specific order to guard against negligence of

a "taking authority" or its agents, but to add the order (in lines 6

to 8) not to furnish the information later than fourteen days after

the filing of a petition seems to us a standing invitation to negli-

gence of dilatory ofl&cials to wait until the end of the fourteen days.

We think the information should be furnished as the commission
suggested on page 13 "after the taking," but without waiting for the

filing of a petition. Settlements are often made without the filing of

a petition. It would seem to be the legal duty of a legal department
to advise the taking authority with persistent emphasis of the need
of prompt information as a public duty to the taxpayers.

If the legislature considers the mandate advisable we think it

should stop with the word "taking" in line 3, omitting the rest of

lines 6 to 8.
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APPENDIX E, H. 3098 AND S. 796

ASSESSED VALUATIONS AND STATEMENTS IN
PETITIONS FOR ABATEMENT AS EVIDENCE

(Referred by Resolves, Chapter I48)

H. 3098 provides:

Chapter 79 of the General Laws is hereby amended by striking out section 35,

as appearing in the Tercentenary Edition, and inserting in place thereof the

following section:

—

Section 85. The valuation made by the assessors of a city or town for the

purpose of taxation or statements in an apphcation for abatement of taxes

signed by a petitioner shall not be admissible as evidence of the fair market

value of the real estate by any party to a suit for the taking of or injury to real

estate by the commonwealth or any political subdivision thereof under au-

thority of law.

The Commission's reasons in support of the bill appear on pages
10-12 of the report. The bill contains two separate provisions.

1. To repeal the Section 35 of Chapter 79 which now provides:

Section 35. Evidence of Assessed Value of Land Taken or Injured.—The val-

uation made by the assessors of a town for the purposes of taxation for the three

years next preceding the date of the taking of or injury to real estate by the

commonwealth or by a county, city, town or district under authority of law

may, in proceedings, brought under section fourteen to recover the damages to

such real estate, the whole or part of which is so taken or injured, be introduced

as evidence of the fair market value of the real estate by any party to the suit;

provided, however, that if the valuation of any one year is so introduced, the

valuations of all three years shall be introduced in evidence.

2. To provide that "statements in an application for abatement
of taxes signed by a petitioner shall not be admissible as evidence of

the fair market value."

As to the first part of this bill we agree with the Commission that

Section 35 should be repealed. With the varied assessment prac-

tices such assessments are misleading as evidence. In the 26th re-

port in 1950 (reprinted in 35 M. L. Q. December, 1950) the Judicial

Council discussed assessed valuations at some length, the history

of the statute and the law in other states (pp. 19-23) and recom-
mended the repeal of Section 35.

The second proposal—to exclude statements in an application for

abatement of taxes—seems to us very different and we, respectfully,

disagree with it. We see no reason why it should differ from any
other sworn statement against interest in the field of evidence. We
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do not, therefore, recommend H. 3098 or S. 796* but do recommend
the following

:

DRAFT ACT

Section 35 of Chapter 79 of the General Laws is hereby repealed.

APPENDIX F AND H. 3099

AS TO PAYMENT OF INTEREST

(Referred by Resolves, Chapter 120)

These two identical bills provide

:

Chapter 79 of the General Laws is hereby amended by striking out section 37,

as most recently amended by chapter 641 of the acts of 1956, and inserting in

place thereof the following section:

—

Section 37. Damages under this chapter shall bear interest at the rate of four

per cent per annum from the date as of which they are assessed until paid, ex-

cept as herein otherwise provided, and such interest shall in a case tried by jury

be computed by the court and added to the jury's verdict; but an award shall

not bear interest after it is payable unless the body politic or corporate liable

therefor fails upon demand to pay the same to the person entitled thereto;

provided, that in any case where a settlement has been made or judgment has

been entered additional interest at the rate of six per cent shall be paid by the

taking authority from the date of such settlement or judgment until the check

in payment thereof is issued.

The Commission said:

''At present there is an unconscionable delay of eight weeks be-

tween the time a case is settled or a judgment issued and the time

it is paid. The only way to cut departmental red tape is to hold

the taking authority responsible for the interest that the property

owner loses by not being paid promptly."

We do not recommend the bill as drawn.

The bill does not "strike out" anything. Section 37 as amended
by Chapter 641 of the acts of 1956 is copied to the middle of line 12.

The bill would simply add the proviso in lines 12 to 16 increasing

the interest to six percent from the date of a settlement or entry of

judgment until the "check in payment is issued."

This raises an administrative question. Various steps must be

taken before a check is actually "issued"; payments by the Com-
* S. 796 would exclude assessed valuations and, as to statements in applications for abatement,

would provide that "No statement in an application for the abatement of a tax on real estate shall

be admissible in evidence in any such proceeding except in cases where the taking of or injury
to such real estate is by the city or town to whose assessors such application for abatement is

made."
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monwealth have to go through the Comptroller's office and the

Executive Council and, in case of local takings, similar administra-

tive processes. While we sympathize with the suggestion of increas-

ing interest to stimulate prompt payments and discourage unnec-

essary delay, we think a reasonable period (of say 30 days) for

administrative routine should be allowed before the increase in

interest begins.

APPENDIX G—AS TO SETTLEMENTS

(Referred by Resolves, Chapter 129)

The bill reads

:

Chapter 79 of the General Laws is hereby amended by inserting after section

39 the following section:

—

Section 39A. No settlement for property taken by eminent domain shall be

made by the taking authority, or the legal department representing such au-

thority, for an amount in excess of twenty percent above a final appraisal or

panel figure, if any, without the approval of a justice of the superior court or a

member of the eminent domain board, as the case may be.

We do not recommend the bill.

It is geared to the proposed eminent domain board in Appendix
A and also to the proposal in Appendix C, both of which we have
discussed. We refer to our recommendation for a mandatory rea-

sonable offer and mandatory pro tanto payment within six months
of the filing of the taking.

APPENDIX H
This bill was not referred to the Council by any Resolve, but was

reported favorably by the Judiciary Committee and rejected. As
copies of the report of the Commission were exhausted, and as we
have received a letter from the Attorney General's office stating that

the Department of Public Works considers the matter important,

we think that we should call attention to it for convenient reference.

The bill reads:

An Act authorizing agents and emplotees of the department of public

works to enter upon private property for the purpose of making surveys,

soundings and drillings.

Chapter 81 of the General Laws is hereby amended by inserting after section

7E the following section:

—
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Section 7F. Whenever the department deems it necessary to make surveys,

soundings, drillings or examinations to obtain information for, or to expedite,

the construction of state highways or other projects under its jurisdiction, and

whenever any person denies the department, its authorized agents or em-

ployees, permission to enter upon private land, not including buildings, for

such purposes, the department may take by eminent domain such rights in land

as may be necessary for such purposes. Any person whose property has been

taken or injured by any action of said department imder authority of this sec-

tion may recover damages therefor as he may be entitled thereto.

H. 364 AS TO A RIGHT OF WAY
(Rejerred by Resolves, Chapter 134)

This bill provides:

Chapter 79 of the General Laws is hereby amended by inserting after section

12 the following section:

—

Section 12A. When only part of a parcel of land is taken, a right of way to

the land not taken shall be provided over the land which is taken.

We do not recommend it. It might seriously interfere with the

purpose of a taking. Any loss of access would, presumably, be con-

sidered and covered in damages awarded or in a settlement under

section 12 as it is.

H. 365 FOR PROMPT PAYMENT OF
ASSESSED VALUE AS PART OF DAMAGES

(Rejerred by Resolves, Chapter 134)

This bill reads

:

Chapter 79 of the General Laws is hereby amended by inserting after section

6 the following section:

—

Section 6A. When a taking is made of land which is adjacent to or includes

a dwelling occupied by the owner thereof, the board by whom the taking is

made shall within thirty days of the date of such taking pay to such owner an

amount equal to the assessed value of the property taken. No provision of this

section shall be construed as affecting the right of any person to collect the

full amount of damage incurred as the result of such a taking.

We do not recommend this bill.

A mandatory requirement of payment in 30 days in all cases

would be too short for practical administration and "assessed value"

is not a sound measure of value as we have stated in the discussion

of H. 3098 at p. 78 of this report.
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H. 978 RELATIVE TO ADMISSIBILITY OF
ASSESSED VALUATIONS AS EVIDENCE

(Referred by Resolves, Chapter 134)

This bill provides

:

Chapter 79 of the General Laws is hereby amended by striking out section 35,

as appearing in the Tercentenary Edition, and inserting in place thereof the

following section:

—

Section 35. The valuation made by the assessors of a town for the purposes

of taxation for the three years next preceding the date of the taking of or in-

jury to real estate by the commonwealth or by a county, city, town, district,

authority, or other 'public instrumentality under authority of law, may, in pro-

ceedings, brought under section fourteen to recover the damages to such real

estate, the whole or part of which is so taken or injured, be introduced as evi-

dence of the fair market value of the real estate by any party to the suit; pro-

vided, however, that if the valuation of any one year is so introduced, the

valuations of all three years shall be introduced in evidence.

We do not recommend the bill. It does not "strike out" Section 35

but simply copies it with the insertion of the words above in italics.

The bill is contrary to the Commission report and H. 3098, already

discussed in this report (pp. 78-79).

We have already recommended the repeal of Section 35 for rea-

sons stated on p. 78.

H. 1371 TO AVOID HARDSHIP IN
TAKINGS OF PROPERTY OCCUPIED

FOR RESIDENTIAL PURPOSES
(Referred by Resolves, Chapter 13

If.)

The bill provides

:

Section 1. Chapter 79 of the General Laws is hereby amended by inserting

after section 5B, inserted by chapter 532 of the acts of 1950, the following

section:

—

Section 5C. In cases of takings by eminent domain by the commonwealth,

its subdivisions, or any authority or corporation authorized by the common-

wealth to make takings by eminent domain, no person shall be evicted from

property used for residential purposes until the department, subdivision, au-

thority or corporation making the taking shall have had an independent ap-

praisal made thereof and offered to pay such appraised value to the owner,

which offer shall be accepted or refused within fourteen days. Failure to accept

or refuse after proper notice shall be deemed refusal.

Section 2. If said offer, as determined in section one of this act, is accepted,

the occupant shall vacate the premises upon payment of the price agreed.

We do not recommend the bill.
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Unnecessary hardship by premature evictions should be avoided

as much as practicable in the interest of fairness in these difficult

days, but to make a mandatory rule such as is suggested in this bill

and on the conditions specified, would be inadvisable in our opinion.

We think that our recommendations for a reasonable mandatory
offer and pro tanto payment within six months from the recording

of the taking to be accepted and collected without waiver of a claim

for more, covers the subject matter of this bill as far as seems ad-

visable in a statute.

H. 2325 RELATIVE TO SALE OF UNUSED LAND
(Referred by Resolves, Chapter 134)

The bill provides

:

Notwithstanding any law to the contrary, any land taken by the common-
wealth, by any county, city or town, or by the housing authority of any city or

town or any agency created by the legislature and not used for the purpose for

which it was taken, shall be disposed of only by a duly advertised public

auction. No private use of said land shall be permitted by lease or license.

We do not recommend the bill.

This is an administrative matter for the responsible judgment of

the taking authority like the extent of the original taking. Manda-
tory anticipatory judgment by wholesale in such a matter does not
seem to us sound practice.

SENATE NO. 263

A Bill "authorizing the acquisition of land by purchase or otherwise
WHEN NECESSARY IN LAYING OUT, ALTERING OR RELOCATING A TOWN WAY OR

PRIVATE WAY."

The first sentence of section 24 of chapter 82 of the General Laws, as ap-

pearing in the Tercentenary Edition, is hereby amended by inserting after

the word "town," the second time it appears in line 6, the following words:

—

acquire such land by purchase or otherwise, or,—so as to read as follows:

—

If it is necessary to acquire land for the purposes of a town way or private way
which is laid out, altered or relocated by the selectmen, road commissioners or

other officers of a town under this chapter, such officers shall within thirty days

after the termination of the town meeting at which the laying out, alteration

or relocation of such town way or private way is accepted by the town, acquire

such land by purchase or otherwise, or adopt an order for the taking of such

land by eminent domain under chapter seventy-nine or institute proceedings

for such taking under chapter eighty A.
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We understand from the petitioner, a town counsel of experience,

that the purpose of this bill is to adjust the Section 24 of chapter 82

to Section 14 of chapter 40. That Section 14 provides that an ap-

propriation for a purchase or taking "not otherwise authorized or

directed by Statute" requires a two-thirds vote of the town. In

Burnham v. Beverly, 309 Mass. 388 at p. 392 the Court has stated

that the power to take and the power to purchase are distinct and

separate powers. Section 24 of chapter 82 "authorizes and directs"

a "taking" within 30 days which is, therefore, not governed by the

requirement of a two-thirds vote of the town in Section 14 of chap-

ter 40. The proposed insertion of the words printed in italics Sen-

ate 263 would simply bring the distinct power of "purchase" within

Section 24.

We see no objection. Settlements can be, and are, made after a

taking. Purchase without a taking is simply a form of settlement

without formality. If the land can be acquired by purchase within

30 days without the formality of a taking we see no reason for not

authorizing it. We, therefore, recommend as a

DRAFT ACT
Senate 263 as drawn and printed above.

STATISTICAL INFORMATION AS TO THE BUSINESS
OF THE VARIOUS COURTS

Chapter 707 of 1956 created the office of Executive Secretary to

the Supreme Judicial Court and provided that the statistics of

business should be collected by him. Such information, therefore,

will appear in his report (Public Document No. 166), and to avoid

expense of printing will not be duplicated in this report, with one

exception. The Administrative Committee of the District Courts

issues semi-annual circular letters to the justices, clerks and proba-

tion officers of the 72 District Courts (other than the Municipal

Court of the City of Boston). The substance of these letters have
generally been reprinted as an appendix to our reports. The cir-

cular of July 1st, 1957 was reprinted in the Massachusetts Law
Quarterly for July, 1957 for the information of the bar as to the di-

rectives of the Committee under the "full time" judges act of 1956

(c.738). In view of the constant discussions of these courts we
reprint, in Appendix A, the statistical table and the comments of

the Committee on the work of these courts in order that their busi-

ness and the works of the Committee may be more generally un-

derstood.
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THE INDEX OF THE REPORTS AND LIST OF 191

STATUTES PASSED AFTER RECOMMENDATION OF
THE JUDICATURE COMMISSION AND OF THE

JUDICIAL COUNCIL—1919-1957

For the convenience of the legislature and the courts and prac-

tising lawyers we call attention to the fact that annexed to the 27th

report, in 1951, was an alphabetical, and chronological, index to

the contents of these reports since 1919, with an introductory

statement, and also an index of the circular letters of the Adminis-

trative Committee of the District Courts.

Preceding the index is an annotated list of about 150 statutes

passed after recommendation of the Judicature Commission and of

the Judicial Council since 1919, with references to the reports where
the reasons for each statute may be found.

This list of statutes brought down to 1954 numbered 177 with

references was reprinted for convenient reference for the bench and

bar in the Massachusetts Law Quarterly for February 1955, Vol.

40, No. 1. References to five more statutes passed in 1955 will be

found beginning on p. 5 of the 31st report, five more in 1956 on p.

6 of the 32nd report, and 4 more on pp. 4-5 of this report, bringing

the total up to 191.

The various reports also contain the reasons for all negative re-

ports on bills referred to the Council with request for report.

FRANK J. DONAHUE, Chairman

FREDERIC J. MULDOON, Vice-Chairman

STANLEY E. QUA

JOHN E. FENTON

JOHN C. LEGGAT

ELIJAH ADLOW
KENNETH L. NASH

CHARLES W. BARTLETT

LIVINGSTON HALL

EDWARD 0. GOURDIN



JUDICIAL COUNCIL P.D. 144

APPENDIX A.

(The Circular of July 1st, 1957 was reprinted in 42 M.L.Q. No. 2, July, 1957)

ADMINISTRATIVE COMMITTEE OF THE DISTRICT COURTS

Circular Letter of December 1, 1957

To THE Justices, Clerks and Probation Officers of the District Courts :

December 1, 1957

Together with this letter is enclosed the statistical report of the work of the

District Courts for the period from July 1, 1956 through June 30, 1957. The

five year comparable figures are:



STATISTICS OF THE DISTRICT COURTS OF MASSACHUSETTS FOR THE YEAR EMDING JUNE 30, 1957 AS REPORTED BY THE CLERKS OF SAID COURTS
Compiled by the Administrative Committee of Distrid Courts
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appeals. Releases for drunkenness were given to about one-half the number of

those arrested, and shows no marked change from the previous report. This year

shows another increase in the offense of operating under the influence of intoxi-

cating liquor to another all time high of 6,351. Compared to the number of per-

sons now operating, it may be no greater on a percentage basis than formerly,

but it is far too great a number. There were 119,162 automobile cases entered,

which also establishes a new ceiling for this class of offense.

Intoxicating liquor cases—^selling illegally, keeping and exposing for sale, etc.

—

pointed upward for the first time in several years to 309, which is 78 more than

in the last report.

Last year we said: "Unfortimately, there has been a striking increase in the

number of juveniles brought before the courts, continuing a trend of the past

several years to the highest figure ever recorded—8,169." This year the total is

9,204. One court, the Worcester Central, had 765, and we have to look back to

1928-1929 to find this number exceeded by another court which had 800 in that

year. Except in this instance, at no time since these figures have been compiled

has one court had as many as Worcester did this year.

The cases of neglected children brought before the courts chmbed from 547

two years ago and 700 a year ago to 733 this year. One more inquest was held

this year than last—27.

The number of insane commitments was 5,880, an increase of 135 over the last

report. Worcester had the greatest number of commitments, 974, with Westboro

second having 892, followed by Salem with 633 and Waltham with 613. Others

with more than 150 are Northampton 345, Wrentham 305, Springfield 260, Gard-

ner 241, Taunton 231, Dedham 195, and New Bedford 170. Many of these com-

mitments are made after hearings have been held at the hospitals, and most re-

sult in prolonged judicial commitments. The judges have to travel some distance

in many of these cases in going to the hospitals. Consideration is given in these

instances by providing such courts with extra simultaneous sessions because of

this work.

Parking tickets returned to the courts continued to gain in number, reaching

817,488 this year. As pointed out previously, this continual growth means addi-

tional clerical assistance to keep pace with the work entailed.

During the two complete reportable years that the District Courts have ad-

ministered the Uniform Reciprocal Enforcement of Support Act, General Laws

(Ter. Ed.), Chapter 273A, a total of $919,778.15 has been collected. $318,407.29

in our last report from a total of 1,191 cases and this year $601,370.86 when an

additional 1,171 cases were dealt with. Each year a more satisfactory result has

been attained from the enforcement of the Act. Perhaps this figure will pass the

$1,000,000.00 mark in the near future.

The statistics reveal the number of people who annually have business in the

District Courts and should impress the judges with the responsibilities resting

upon them in the proper and dignified administration of their duties. It may be

that most people gain their impression of our judicial system from their experi-

ence with the District Courts. We should be sure it is a satisfactory one.

Over one million people were in direct contact with the court during the year.

AU civil entries, including small claims, summary and supplementary process, total
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177,116. 223,760 criminal cases were dealt with. There were 817,488 parking

tickets returned to the court. These three figures total 1,218,364 and do not in-

clude 9,204 juvenile cases, 5,880 insane commitments—each of which are time-

consuming and call for patient, careful treatment. In these totals we do not in-

clude the defendants in the 177,116 civil entries, nor witnesses in any case; none

of the police and enforcement agencies nor any of the social service organizations

who are concerned with hearings and dispositions. The number has shown steady

upward progress.

A list of 1957 statutes likely to come before the District Courts, with helpful

notes and sununaries of recent decisions are inserted here and a discussion by

Judge Eno of practice before Appellate Divisions.

The letter then continues as follows

:

Stapf Judge Advocate— Fort Devens

"We have received from the office of the Staff Judge Advocate, Headquarters

Fort Devens, a communication bearing the following information which may prove

of assistance in dealing with military persoimel

:

"It is the pohcy of the Commanding General, Fort Devens, who exercises court-

martial jurisdiction over military persoimel in the six New England States that

military personnel will not normally be tried by courts-martial for acts or omis-

sions for which they have been tried in the State courts. In this connection it is

significant that from 1 January 1957 to, and including, 30 June 1957, a period

which antedated the adoption of this policy, that of over 300 soldiers tried in the

several State courts of New England, but 22 were subsequently tried by courts-

martial for the same acts for which they had been tried by the State courts. John

W. Lynch, Lt. Col. JAGC, Staff Judge Advocate."

The Reorganization Act— So-called

Acts 1956, Chapter 738 provides in Section 2 as foUows:

"Whenever a justice of a district court in one county, who is required to de-

vote his fuU time to his duties, shaU sit by assignment of the administrative

committee in a district court in another county, such other county shall reim-

burse the first county on a pro rata basis for the salary of such justice for the

time that he sits in such other county, and for his expenses thereby incurred.

and in Section 7:

"that the full-time district court justices shall quarterly receive from their

respective counties, upon the certificate of the administrative committee, the

amount of the expense incurred by them in the discharge of their duties assigned

to them outside their own courts."

The first quarter ended on October 1 and in order to assemble the necessary

figures each full time judge should on or about January 1, 1958 forward in tripli-

cate to the Chairman of the Administrative Committee for certification the

amount of his expenses and on each quarter thereafter; and each clerk should

forward to the Chairman monthly the name and date of each full time judge who

sat in that court during the preceding month.
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Requirement No. 5

On and after the effective date hereof, no Special Justice shall be assigned to

hear or try a motor tort case if he shall be directly or indirectly retained, em-

ployed or practise as an attorney in motor tort cases.

This requirement was repealed on September 11, 1957.

Requirement No. 17

As Revised Effective October 1, 1954

On and after the effective date hereof, no justice of a District Court other

than the Municipal Court of the City of Boston shall practice in motor vehicle

tort cases, so-called.

The conamittee has been requested to repeal this requirement because the

judges of the part time courts urge that they no longer hear any civil cases and

that the reason for its restriction has disappeared. For the present, so long as

some of the judges of these courts are called for service on the Superior Court

dealing with motor tort cases the reason for the requirement seems apparent.

We do not reach the question whether it should be repealed in making this state-

ment.

Rule Governing Reporting Collections

Under General Laws, Chapter 273A

The probation officer to whom orders for payment are made under the pro-

visions of G. L., Chapter 273A, inserted by Chapter 556 of the Acts of 1954,

shall, on the first of each month, report to the justice of the court in detail the

amount of money received under the provisions of this chapter and the dis-

bursement of the same, giving the names of the parties to whom the payments

were due and the dates of the receipt and disbursement of each payment.

This rule is repeated because we learn it has not been comphed with by all

probation departments.

Kindly note.

Simultaneous Sessions

The number of simultaneous sessions allotted to each court for 1958 will be

prepared and forwarded seasonably.

Judge Leo H. Leary, who had given noteworthy service as a member of the

Committee, resigned on March 1, 1957. His tenure was characterized by his

devoted attention to the problems confronting the Committee. His patience,

wise counsel and judicial understanding has marked the years of his service. We
are fortunate that his talents are still available to us. The Honorable Daniel W.
Casey, Justice of the Municipal Court of the West Roxbury District was ap-

pointed to the vacancy.

Administrative Committee of the District Courts

KENNETH L. NASH, Chairman

FRANK L. RILEY ARTHUR L. ENO

ERNEST E. HOBSON DANIEL W. CASEY
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APPENDIX B.

REPORT ON COMPARATIVE NEGLIGENCE from 26th Re-
port in 1950 (pp. 28-30), relative to apportionment of damages due
to contributory negligence, (Reprinted for convenient reference,

see discussion of H.2080, page 22, of this report.)

A report was then requested on "the subject matter" of a bill

reading

:

"Chapter 231 of the General Laws is hereby amended by adding at the

end of section 85 thereof the following new sentence:—Contributory negligence

shall not bar a recovery, but the damages shall be diminished in proportion

to the amount of negligence due to such person."

The Council then reported as follows

:

"We do not recommend this bill.

"The bill would directly affect the trial of almost every accident

case in the courts (of which the greatest number are motor vehicle

cases) as it would change the common law rule that one who con-

tributes by his negligence to his own damage cannot recover. In

a memorandum in support of the bill submitted to the Council by
the petitioner, the proposal appears to be based mainly on the

provisions of the Federal Employers' Liability Act and the Federal

Jones, or Seaman's Act of 1920, which gives a seaman a right of

action at common law and incorporates the Federal Employers'

Liability Act. (As to Railroads) Title 45, U. S. Code, Sections 51

et seq.

"Section 53 of the act reads as follows

:

"Contributory negligence; diminution op damages.

"In all actions hereafter brought against any such common carrier by rail-

road under or by virtue of any of the provisions of this chapter to recover

damages for personal injuries to an employee, or where such injuries have

resulted in his death, the fact that the employee may have been guilty of

contributory negligence shaU not bar a recovery; but the damage shall be

diminished by the jury in proportion to the amount of negligence attributable

to such employee; Provided, That no such employee who may be injured or

killed shall be held to have been guUty of contributory negligence in any case

where the violation by such common carrier of any statute enacted for the

safety of employee contributed to the injury or death of such employee."

"See also Robinson, on Admiralty, p. 313. For the Jones, or

Seaman's Act, see U. S. Code, Title 46 (Shipping), Sec. 688.

"These acts relate only to employees and have the special reason

in their relation to a business like that of the state workmen's
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compensation acts which carry the idea to the point of fixed com-

pensation regardless of the fault of the injured employee.

"The bill proposed (H. 1241), would apply to all accident cases

in which the injured person was at fault. We are aware of the fact

that comparative negligence acts have been adopted in varying

broad, or narrow, forms in Mississippi, Nebraska, Georgia, Wis-

consin, South Dakota and several Canadian provinces and in

England, by the Contributory Negligence Act, 1945, 8 and 9 Geo.

VI, c. 28.

"These subjects are discussed at length in Gregory's "Legislative

Loss Distribution in Negligence Cases," published in 1936, "A

Study of Comparative Negligence," 17 Cornell Law Quarterly

(1932), by Mole and Wilson; by Prof. Cowan in the Kansas Judi-

cial Council Bulletin for October 1946, Pt. 3, pp. 127-132; and

by Prof. Neef in the Michigan State Bar Journal for May 1948,

pp. 34-38.

"We are also aware that in some states the common law rule has

been judicially complicated by subsidiary rules not applicable in

Massachusetts (see Beebe v. Randall, 304 Mass. 207, at p. 211),

known as "ultimate negligence" and "the last clear chance." We
appreciate the arguments from a theoretical point of view of ab-

stract justice of the idea of distribution of loss.

"In our opinion, however, the practical difficulties in obtaining

the result outweigh the appealing considerations submitted to us

in support of the proposed bill.

"In cases in which there is conflicting testimony, tried a year or

two after an accident, just how can a jury divide the negligence

up into fractions of "abstract justice"? It may be that in the

course of time the doctrine of distribution of loss including "com-

parative negligence" may gradually gain ground and stand the

test of experience in other jurisdictions, and practical methods

of administering it fairly may emerge, but we do not think the

time has arrived to embark on the experiment in Massachusetts.

To pass a statute directing the trial judge to tell them to figure

out the relative percentage of mutual negligence would, in our

opinion, complicate the law, greatly increase law suits, clog the

already overloaded dockets, increase the delay in trials and in-

crease the insurance cost and the insurance rates for all motorists

in the commonwealth, without increasing the "abstract justice"

obtainable in Massachusetts.

"For these reasons we do not recommend legislation on this

subject."
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APPENDIX C.

HOUSE 2079

An Act to grant the district courts jurisdiction in equity in reach

and apply cases.

(For Report on this bill see page 4^)

Section 1. Section 3 of chapter 214 of the General Laws is hereby amended

by striking out clauses (7), (8), (9) and (10).

Section 2. Chapter 214 of the General Laws is hereby amended by inserting

after section 3 the following section:

—

Section 3A. The supreme judicial, superior and district courts shall have

original and concurrent jurisdiction in equity of the following cases:

(1) Suits by creditors to reach and apply, in payment of a debt, any

property, right, title or interest, legal or equitable, of a debtor, within or with-

out the commonwealth, which cannot be reached to be attached or taken on

execution in an action at law, although the property sought to be reached and

applied is in the possession or control of the debtor independently of any

other person or cannot be reached and applied until a future time or is of un-

certain value, if the value can be ascertained by sale, appraisal or by any

means within the ordinary procedure of the court. In such suit, the interest

of the defendant in partnership property may be reached and applied in pay-

ment of the plaintiff's debt; but unless it is a judgment debt, the business of

the partnership shall not be enjoined or otherwise interrupted further than

to restrain the withdrawal of any portion of the debtor's share or interest

therein until the plaintiff's debt is established; and if either partner gives to

the plaintiff a sufficient bond, with sureties approved by the clerk, conditioned

to pay to the plaintiff the amount of his debt and costs within thirty days

after it is estabhshed, the court shall proceed no further therein than to es-

tablish the debt; and upon the filing of such bond, any injunction previously

issued in such suit shall be dissolved.

(2) Suits to reach and apply shares or interests in corporations organized

under the laws of the commonwealth or of the United States, and located or

having a general office in the commonwealth, whether the plaintiff is a creditor

or not, and whether the suit is founded upon a debt or not.

(3) Suits to reach and apply in payment of a debt any property, right,

title or interest, real or personal, of a debtor, liable to be attached or taken on

execution in an action at law against him and fraudulently conveyed by him

with intent to defeat, delay or defraud his creditors, or purchased, or directly

or indirectly paid for, by him, the record or other title to which is retained in

the vendor or is conveyed to a third person ^vith intent to defeat, delay or de-

fraud the creditors of the debtor.

(4) Suits to reach and apply the obligation of an insurance company to a

judgment debtor under a motor vehicle liabilty policy, as defined in section

thirty-four A of chapter ninety, or under any other poHcy insuring a judg-

ment debtor against liability for loss or damage on account of bodily injury or
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death or for loss or damage resulting therefrom, or on account of damage to

property, in satisfaction of a judgment covered by such policy, which has not

been satisfied within thirty days after the date when it was rendered.

HOUSE 2072

An Act to confer limited equity jurisdiction on the municipal court

of the city of boston.

(For Report on this hill see page 4^)

Section 1. Section 3 of chapter 214 of the General Laws is hereby amended

by striking out the first sentence thereof and by substituting therefor the fol-

lowing:—The supreme judicial and superior courts shall have original and

concurrent jurisdiction in all of the following cases, and the municipal court

of the city of Boston shall have original and concurrent jurisdiction in equity

of the cases defined in clauses (7), (8) and (9) of this section.

Section 2. Chapter 214 of the General Laws is hereby amended by strik-

ing out section 5 and by substituting therefor the following new section:

—

Section 5. Suits in equity in the supreme judicial and superior courts may

be brought in any county in which a transitory action between the same

parties might be brought, as weU as in counties in which it is elsewhere pro-

vided that such suits may be brought. Suits in equity, as authorized by sec-

tion 3 of this chapter, may be brought in the municipal court of the city

of Boston if any of the parties thereto resides in or has a usual place of busi-

ness or a usual place of employment in the county of Suffolk.

Section 3. Chapter 214 of the General Laws is hereby further amended

by striking out section 6 thereof and by substituting therefor the following

new section 6:

—

Section 6. Procedure, process and practice in equity causes originating in

or transferred to the superior court or the municipal court of the city of Bos-

ton, shall, while in either of said courts, be regulated by rules made from time

to time by the superior court.

Section 4. Section 11 of chapter 214 of the General Laws is hereby amended

by inserting after the first sentence thereof the following sentence:—Suits in

equity in the municipal court of the city of Boston shall be entered upon a

separate equity docket.

Section 5. Section 18 of chapter 214 of the General Laws is hereby fur-

ther amended by striking out from the beginning of said section the words

"A justice of either court or the full court" and by substituting therefor the

words:—A justice of the supreme judicial court, or the superior court, or

the full court.

Section 6. Chapter 214 of the General Laws is hereby further amended

by striking out section 19 and by substituting therefor the following new sec-

tion:

—

Section 19. A party aggrieved by a final decree of a justice of the supreme

judicial court or a final decree of the superior court or of the municipal court

of the city of Boston may, within twenty days after the entry thereof, appeal
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therefrom. An appeal from a final decree of a justice of the supreme judicial

court shall be entered on the docket of that court, and an appeal from a final

decree of the superior court or of the municipal court of the city of Boston,

shall be entered in the supreme judicial court. The completion of an appeal

hereunder shall be governed by section one hundred and thirty-five of chapter

two hundred and thirty-one. When such appeals have been entered as afore-

said, all proceedings imder such decree shall be stayed, and the cause shall

thereupon be pending before the full court, which shall hear and determine

the same, and affirm, reverse or modify the decree appealed from. Upon the

reversal of a final decree, the court may remand the cause to a justice of the

supreme judicial court or to the superior court, with necessary and proper di-

rections for further proceedings therein.

Section 7. Section 21 of chapter 214 of the General Laws is hereby amended

by striking out from the first fine of said section the word "either" and by in-

serting in place thereof the word:—the.

Section 8. Chapter 214 of the General Laws is hereby amended by strik-

ing out section 22 thereof and by substituting the following new section:

—

Section 22. After an appeal has been taken from a decree of the superior

court, or of the municipal court of the city of Boston, the supreme judicial

court may, by an order, on terms or otherwise, suspend the execution or opera-

tion of the decree appealed from, pending the appeal, and may modify or

annul any order made for the protection of the rights of the parties, pending

the appeal; but, until such order has been modified or annulled, the justice of

the superior court or of the municipal court of the city of Boston, by whom
the order or decree appealed from was made, or any other justice of said court,

may make any proper interlocutory orders, pending such appeal, including

orders for the appointment of receivers, of injunction of prohibition, and

orders for continuing in force such orders previously made, or for modifying

or dissolving them. The justice who makes any such interlocutory orders may
enforce them by appropriate proceedings, pending the appeal.

Section 9. Section 23 of chapter 214 of the General Laws is hereby amended

by striking from the first line thereof the words "either court" and by sub-

stituting therefor the words:—the court.

Section 10. Section 24 of chapter 214 of the General Laws is hereby

amended by striking out from the first sentence thereof the words "either

court" and by substituting therefor the phrase:—any of said courts.

Section 11. Section 26 of chapter 214 of the General Laws is hereby

amended by striking out from the first sentence thereof the words "either

court" and by substituting therefor the phrase:—any of said courts.

Section 12. Section 29 of chapter 214 of the General Laws is hereby

amended by striking out from the first line thereof the phrase "either court"

and by substituting therefor the phrase:—any of said courts.

Section 13. Section 31 of chapter 214 of the General Laws is hereby

amended by striking out from the first line thereof the phrase "either court"

and by substituting therefor the phrase:—any of said courts.
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Section 14. Section 32 of chapter 214 of the General Laws is hereby

amended by inserting after the words "in the probate court" in the first

sentence of said section, the words:—or in the municipal court of the city of

Boston.

Section 15. Section 39 of chapter 214 of the General Laws is hereby

amended by striking out from the first line thereof the phrase "either court"

and by substituting therefor the phrase:—any of said courts.

Section 16. Chapter 214 of the General Laws is hereby amended by strik-

ing out section 42, and by substituting therefor the following new section:

—

Where a bond is required of a receiver appointed by any of said courts the

provisions of section seven of chapter two hundred and three shall apply.

Section 17. Section 43 of chapter 214 of the General Laws is hereby

amended by striking out from the first line thereof the phrase "either court"

and by substituting therefor the phrase:—any of said courts.


