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December, 1961

To His Excellency, The Governor of Massachusetts

In accordance with the provisions of section 34B of chapter 221 of the General

Laws (Ter. Ed.) we have the honor to transmit the thirty-seventh annual report

of the Judicial Council for the year 1961.

Frederic J. Muldoon, Chairman, Elijah Adlow,

Stanley E. Qua, Kenneth L. Nash,

Reuben L. Lurie, Charles W. Bartlett,

John E. Fenton, Livingston Hall,

John C. Leggat, Raymond F. Barrett.

DISTRIBUTION OF THIS REPORT
In 1925, 3,000 copies of the first report were printed as PubHc Document 144 for

distribution by the Public Document Room. A few years later the number was re-

duced to 2,400. Of these 2,400, about 2,000 copies are distributed to members of the

legislature, all judges, clerks of court, libraries, city and town clerks, etc. This leaves

about 400 copies available on request for citizens of the Commonwealth, the press,

libraries and professional organizations in other jurisdictions.

In addition to the 2,400 copies, ever since 1925 the Massachusetts Bar Association

secured reprints of the first 36 reports (to 1960) for insertion in the Massachusetts

Law Quarterly for the bar association members. With the increase in members since

1925, several thousand reprints were thus distributed annually. Because of increased

activities of the Massachusetts Bar Association, the Association has decided to dis-

continue it, because of the cost.

In the opinion of the Council it would be unfortunate for the profession in Massa-

chusetts and the public interest, if opportunity to obtain these reports hitherto so

widely circulated should be so drastically reduced. Since 1925 they have contained

the history and reasons for about 225 statutes under which the bar is earning its

living and the courts are administering justice. We are informed that the demands

for the reports at the State House are constant and have exhausted a number of the

earlier ones. Much of their contents is not available elsewhere except in law libraries

or private Hbraries in which they are kept and bound. From time to time they are

cited or quoted by the Supreme Judicial Court or other courts.

For these reasons we have ordered the printing of 600 in addition to the usual

2,400, and we plan to ask the Bar Association to notify its members that they are

available at the State House so that those who have been receiving them and who

still want them (of whom we believe there are a considerable, but uncertain, number)

can get them while the supply lasts. In this way we will find out how many are

needed to supply those who wish to read, before, as well as after, legislative action,

what, not only all the legislators, but all the judges and other public officials get,

besides having copies to keep the reports of the Massachusetts Council (one of the

earliest and most constantly active of the Judicial Councils) on the professional map
of the coimtry as it has been for 36 years.

HOW TO OBTAIN THIS REPORT
To those who do not now receive this report from the State House as explained

above in the first paragraph. Send a request, if wanted, to F. W. Grinnell, Secretary,

Judicial Council, 60 State Street, Boston 9, Massachusetts.
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FOREWORD
BRIEF HISTORY OF THE JUDICIAL COUNCIL AS AN ADVISORY BODY

AND ITS RELATION TO THE COURTS, THE BAR
AND THE ADMINISTRATION OF JUSTICE

The Judicial Council was created by St. 1924, Chapter 244 (See

copy printed on page 6) , ''for the continuous study of the organi-

zation, rules and methods of procedure and practice of the judicial

system of the Commonwealth, the work accomplished and the re-

sults produced by that system and its various parts."

Brief Account of the History of the Council

As the purpose and history of the Council may not be familiar

to the more recent members of the legislature, public officials and

members of the legal profession, a brief outline of the story may be

of assistance.

The Council was created as a purely advisory body on the recom-

mendation of the Judicature Commission of 1919-20 of which the

late Mr. Justice Sheldon was chairman, with George R. Nutter of

Boston and Addison L. Green of Holyoke as his associates. In the

course of their second and final report, after referring to the reports

of various special commissions, of bar association committees and

other bodies, they said:

"The legislative committees on the judiciary and on legal affairs are in con-

stant session every year hearing petitions for legislation of every variety rela-

tive to the courts, submitted mainly by individuals. Some of these suggestions

have been carefully prepared and thought out, while many of them have not.

These committees render good service to the Commonwealth in dealing with

such proposals. Both of these committees, however, are overburdened with

the many petitions for legislation presented to them every year, in addition

to the work of the individual members in other connections.

"It is not a good business arrangement for the Commonwealth to leave the

study of the judicial system and the formulation of suggestions for its develop-

ment almost entirely to the casual interest and initiative of individuals. The

interest of the people, for whose benefit the courts exist, calls for some central

clearing house of information and ideas which will focus attention upon the

existing system and encourage suggestions for its improvement."

The report of that commission (H. 1215 of 1921) contributed to

start a movement throughout the country which was described in

the Handbook of the National Conference of Judicial Councils

(organized about 1930) by its chairman, Hon. James W. McLendon,

Chief Justice of the Texas Court of Civil Appeals, as follows

:
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"Characterized by Dean Wigmore, at the time of its repubUeation (February,

1937) in the American Judicature Society Journal, as the spark . . . was the

celebrated address of Roscoe Pound, deaUng with "The Causes of Popular

Dissatisfaction with the Administration of Justice," delivered before the

Minneapolis Convention of the American Bar Association in 1906. Some
seven years later the American Judicature Society was born, having for its

general objective improvement of judicial administration. That organization

has from time to time sponsored important expedients and methods designed

to effectuate this objective. Among these was the judicial council—an official

body charged with the duty of continuous study of the judicial system and

its functioning, and the devising of methods for the improvement of the sys-

tem and its adaptation to present day needs.

"Probably the first organization of this character was the Board of Circuit

Justices set up in Wisconsin in 1913, which has functioned splendidly in its

limited field of court procedure. A similar body was authorized in New Jersey

in 1915. It was not, however, until the comprehensive final report of the

Massachusetts Judicature Commission in 1921, recommending creation of a

judicial council in that state, that the movement attained concerted semblance.

The following year, upon recommendation of Mr. Chief Justice Taft, the

Federal Conference of Senior Circuit Justices was created.

"In the next seven years [17] state judicial councils were created and

more than half the states have judicial councils; all of which, though varying

widely in their component personnel, have the above common objective."

Shortly after the creation of the Massachusetts Council in 1925,

the legislature also submitted the following request to the Council

:

1925 Resolves, Chapter 27

"Resolved, That the judicial council is hereby requested to investigate ways

and means for expediting the trial of cases and relieving congestion in the

dockets of the Superior Court, and, among other things . . . measures for dis-

couraging frivolous appeals; measures for requiring parties to frame issues

in advance of trial by greater specification in the declaration of what the

plaintiff in good faith claims and greater specification in the answer of what

the defendant admits or in good faith denies, with suitable penalties for frivo-

lous or unfounded allegations and denials; ways and means for encouraging,

so far as consistent with constitutional rights, trials without jury . . . and any

other ways and means that may appear feasible to said council for improving

and modernizing court procedure and practice so that, consistently with the

ends of justice, the proverbial delays of the law and attendant expense, both

to litigants and the general public, may be minimized. (Approved April 24,

1925.)"

Since that time the legislature has constantly passed resolves

requesting reports on the specified matter of pending bills on which

the legislature wishes advisory assistance. With the rare exception

of matters so broad in scope that the Council is not equipped to
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deal with them these requests have been answered with the judg-

ment of the members of the Council and their reasons.

For the convenience of the legislature and the courts and prac-

tising lawyers we call attention to the fact that annexed to the 27th

report was an index to the contents of these reports since 1919,

with an introductory statement and an annotated list of about

150 statutes passed after recommendation of the Judicature Com-
mission and of the Judicial Council since 1919, with references to

the reports where the reasons for each statute may be found. This

list of statutes brought down to 1954 numbered 177 with references

was reprinted for reference in the Massachusetts Law Quarterly

for February 1955, Vol. 40, No. 1. Since 1954 forty-five more have

been passed for reasons stated in the reports, under which the

courts are administering justice.

The various reports also contain the reasons for all negative re-

ports on bills referred to the Council with request for report, of

which there were many.

With this introduction, which we hope may be helpful, we pro-

ceed with report of the work of the Council during the year 1961.

THE ACT CREATING THE JUDICIAL COUNCIL

Acts of 1924, Chapter 244

As Amended hy St. 1927, c. 923, St. 1930, c. 142, and St. 19^7, c. 610

Now Appearing as G. L. (Ter. Ed.) Ch. 221, §§ 34A-34C

An Act providing for the Establishment of a Judicial Council to make
A Continuous Study of the Organization, Procedure and Practice of

THE Courts.

Be it enacted, etc., as follows:

Chapter two hundred and twenty-one of the General Laws is hereb}^

amended by inserting after section thirty-four, under the heading ".Judicial

Council," the following three new sections

—

Section SI^A. There shall be a

Judicial Council for the continuous study of the organization, rules and

methods of procedure and practice of the judicial system of the common-

wealth, the work accomplished, and the results produced by that system and

its various parts. Said council shall be composed of the chief justice of the

supreme judicial court or some other justice or former justice of that court

appointed from time to time by him; the chief justice of the superior court

or some other justice or former justice of that court appointed from time

to time by him; the judge of the land court or some other judge or former

judge of that court appointed from time to time by him; the chief justice

of the municipal court of the city of Boston or some other justice or former

justice of that court appointed from time to time by him; one judge of a
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probate court in the commonwealth and one justice of a district court in

the commonwealth and not more than four members of the bar all to be

appointed by the governor, with the advice and consent of the executive

council. The appointments bj^ the governor shall be for such periods, not

exceeding four j^ears, as he shall determine.

Section 3Jj.B. The Judicial Council shall report annually on or before

December first to the governor upon the work of the various branches of

the judicial system. Said council may also from time to time submit for the

consideration of the justices of the various courts such suggestions in regard

to rules of practice and procedure as it may deem advisable.

Section 34c. No member of said council, except as hereinafter provided,

shall receive any compensation for his services, but said council and the

several members thereof shall be allowed from the state treasury out of

any appropriation made for the purpose such expenses for clerical and other

services, travel and incidentals as the governor and council shall approve.

The secretary of said council, whether or not a member thereof, shall receive

from the commonwealth a salary of five thousand dollars.

MEMBERS OF THE COUNCIL
Frederic J. Muldoon of Westwood, Chairman

Stanley E. Qua of Lowell Kenneth L. Nash of Weymouth

Reuben L. Lurie of Brookline Charles W. Bartlett of Dedham

John E. Fenton of Lawrence Livingston Hall of Concord

John C. Leggat of Lowell Raymond F. Barrett of Quincy

Elijah Adlow of Boston

Frank W. Grinnell, Secretary, 60 State St., Boston
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RECOMMENDATIONS ADOPTED IN 1961

During the last session the legislature adopted, either verbatim

or in substance, the following recommendations of the Council:

(For reasons, see 36th report, pages referred to.)

Acts to Clear Land Titles

Chapter 275—To protect land titles from defective discharges of mortgages

held by the entirety. For reasons see 36th report p. 39.

Chapter 448—To protect land titles from uncertain and obsolete restrictions

and to provide proceedings in equity with respect thereto. For reasons see

36th report p. 80.

These acts are parts of a series of acts recommended by the

Council and enacted in the last few years (as explained on p. 30

of the 34th report) to revive the original purpose of the recording

act of 1697 which had become "obscured and more or less for-

gotten, and weakened during the succeeding centuries with result-

ing uncertainty, hardship, law suits, loss, and many obstacles to

modern transactions of landowners by sale, mortgage or other-

wise, and loss and distress to them and their families." The Coun-

cil wishes to express its appreciation of the professional public

service contributed by a small group of experienced active prac-

titioners in this technical branch of the law who joined with the

Council in the study and drafting of these acts and, during a

period of years, gave all their knowledge, experience and skill for

the assistance of the Council.

Other Matters in the Thirty-Sixth Report

Nineteen other matters were discussed in the Thirty-Sixth Re-

port at the request of the legislature. Some of the bills referred

were reported adversely because, for reasons explained in the re-

port, in the opinion of the Council, the subject of the bills was

sufficiently covered by existing law. Other bills were reported ad-

versely because, for reasons explained, they ought not to be

adopted. All of these negative reports (listed in the table of con-

tents of that report) were followed.

THE SUPERIOR COURT
Reminder of the Story from 1959-1961

Last year in the 36th report we called attention to "the critical

condition" of the court, then existing. We referred to the celebra-

tion of the 100th anniversary in 1959, the proclamation by the
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Governor expressing appreciation of the court 'Vhich for the past

century has brought honor to the administration of justice," the

joint resolution of the two branches of congress, the eloquent ad-

dresses at the State House and at the anniversary banquet all in

appreciation of "the effective work of the court" in its gradual de-

velopment into the state-wide court of general jurisdiction and to

the publication of Mr. Alan Dimond's book on the ''Origin and

Development of the Court" published by Little Brown "as a per-

manent record of a great chapter in the legal history of Massa-

chusetts and that:

"All of this was leading up to the beginning of a new step forward by the

Court with the cooperation of a hard working bar in reducing the congestion

and re-arranging the court sessions throughout the Commonwealth to provide

more prompt and business-like arrangements for litigants and their counsel in

the various counties."

We then pointed out that, soon after the great celebration "the

Court was prevented, not only from continuing the work planned,

but from keeping up with the work accomplished in recent years."

In view of the continued current discussion of the "judicial

system" we repeat the detailed story for convenient reference with

the results in 1961.

"The Condition on June 30, 1959

"On June 30, 1959, at the close of the Court's 100th birthday, the Court

was up to date on the criminal side. Civil docket entries totaled in that court

year 32,123 but were greatly exceeded by dispositions which were 38,053,

and the number of civil matters remaining undisposed of at year end had

undergone a substantial decline. The employment of auditors in various of

the counties was being terminated as the cases therein reached trial in a year

or less. The employment of district court judges, called for work in the Su-

perior Court under the provisions of Chapter 472 of the Acts of 1956, was

being curtailed, and where eighteen or twenty had served at a time on the

Superior Court in the prior court year there were but six or seven on an

average serving with the court in the spring of 1959. The transfer of contract

and tort cases with small damage potentials to the district court under the

provisions of Chapter 369 of the Acts of 1958 had resulted in 5,669 of such

cases going to the district courts where they were being handled with dispatch.

"The increase of the number of Superior Court judges by six under the

provisions of Chapter 609 of the Acts of 1958, had resulted in an intensive

survey by the Chief Justice of the needs of each county on the criminal and

civil sides. Acting under General Laws, Chapter 212, Section 14A, the

schedule of sittings had been revised throughout the Commonwealth following

conferences in each county with Clerks, District Attorneys and bar groups.

This revision enabled the establishment of new jury-waived sessions in the

various counties and a considerable extension of others—with a view to re-
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lieving Suffolk County of the burdens, financial and otherwise, of jury waived

business from outside counties; with a view to allowing the court sitting in

the various counties to handle jury waived business originating there; with

a view of attracting back to the Superior Court business of a type which it

had lost through contract arbitration clauses and the like and which was

lost also in large measure to the bar.

"Thus the court could be said to be arriving at good balance by June 30,

1959 and at a point where the strong pressures on the bench and the bar

to clean up civil backlogs could be eased, where the auditor operation as well

as the call of district court judges could be cut back considerably, and where,

the dockets being on better balance, the Court could turn itself to relief of

certain other problems.

"The Condition Since June 30, 1959

"Beginning on June 30, 1959, a sequence of events occurred which created

the dilemma:

"1. The General Court did not allocate funds for the employment of district

court judges in the Superior Court for the fiscal year 1960.

"2. By Chapter 600 of the Acts of 1959, approved September 15, 1959, the

Chief Justice was required to designate a panel of three Associate Justices to

act in labor disputes.

"3. The Court, rather than cutting back mass reference to auditors as had

been contemplated for fiscal year 1960 and 1961, has been compelled to step

up their use in order to maintain its gains.

"The Immediate Effect of the Lack of Appropriation

FOR Use of District Court Judges

"The loss of the services of the district court judges resulted in the clogging

of the criminal dockets with misdemeanors to a point where it was necessary

beginning in January 1960 to take down a large number of civil sessions and

turn them into misdemeanor sessions. This action was taken to satisfy the

needs of the criminal dockets which must be met first."

The Three Judge Requirement

We explained the practical effect of the three judge requirement

and added

:

"The only other three-judge panel which had been provided up to the

time of the passage of this act was that called for by the Corrupt Practices

Act. Such a panel had not been summoned for over five years. The require-

ment of a three-judge panel in actions against the Commonwealth was abol-

ished in 1909 and capital cases, which formerly required a panel, were made

triable by a single justice in 1910. The passage of this act, in a sense, was a

return to a procedure discarded by the General Court over fifty years ago."

"Another very serious aspect of the three judge statute is its effect as a

precedent for proposals to discriminate between litigants by requiring such
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special panels in other types of litigation. That this is not an imaginary sug-

gestion is shown by a bill [Senate 130 of 1960] to abolish the Ballot Law
Commission and transfer its powers and duties to a panel of three justices of

the Superior Court."

The Recommendations

The council recommended the revival of an appropriation for

the use of district court judges in misdemeanor cases and the ex-

tension of the act for their use in motor tort actions.

The council expressed their judgement that the Three Judge

Act of 1959 ''injured and retarded the administration of justice and

will continue to do so so long as it remains on the statute book.''

We respectfully recommended its repeal and we renew the recom-

mendation.

In this connection and in opposing a bill referred to us to restrict

the use of auditors, we pointed out that, "effective administration

of a great court cannot be expected when legislation is enacted

restricting by wholesale the administration of its business," and
concluded, "Massachusetts has a simple judicial structure as com-
pared with other jurisdictions. Present trends if allowed to con-

tinue will, in our opinion, not only disrupt hard-won progress, but

will in due course strike at the foundations of this court and its

work."

Results in 1961

As we stated in the 36th report "it is not always easy to realize

in advance the practical results" of details in the administration

of a state-wide undertaking such as the Superior Court "and their

importance, presumably, was not fully appreciated by the legisla-

ture" in 1959 and 1960.

When the condition above described, was emphasized by the

bar and others so that the actual stoppage in the work of the court

and its causes were understood, the legislature responded by re-

storing an appropriation for the use of district court judges in

misdemeanor cases and by Chapter 535, extending the time during

which certain district court judges may sit in the superior court

on motor vehicle tort actions.

The 1959 Act for a three judge requirement in labor cases is still

on the books. The filing of a bill to add more judges to the court

has been reported in the press. We respectfully suggest from the

point of view of business-like management and expense as well as

avoiding discrimination between litigants in the use of any such

additional judges that the repeal of the three judge requirement
might well be considered as in the public interest.
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REPORTS REQUESTED BY THE LEGISLATURE ON THE
SUBJECT MATTER OF BILLS REFERRED

These are all listed in the table of contents and are discussed

in this report.

H. 2992 OF 1961—AS TO THE CREATION AND TERMINA-
TION OF AGENCY AND OTHER FIDUCIARY POWERS

IN TIME OF ATOMIC EMERGENCY—RENEWAL
(Recommended by the Judicial Council in the 36th Report.)

In view of the present international situation, we are renewing
the recommendation in our 36th Report, pages 95-98, for a draft

act relative to the creation and termination of agency and other

fiduciary powers in time of atomic emergency. As H. 2992 of

1961, this draft act passed the House but was rejected in the

Senate on May 4, 1961.

H. 2992 is a slightly revised form of a similar bill submitted

to the legislature in 1957. Explanations of it appear in Appen-
dix F of our 34th Report and in the Massachusetts Law Quarterly

for March 1957 and for July 1960. Its purpose is to anticipate a

possible atomic emergency in which the principal of a business

or his agent in carrying on business, or a fiduciary, is killed.

Under the present law the agency is terminated by the death

of the principal or fiduciary, and no one is left with authority

to carry on or protect the business, or to look after the property

of the fiduciary. This bill will provide as far as legally possible

against the ruin or serious loss involved. It seems an obviously

desirable purpose. We therefore incorporate herein by reference

House 2992 of 1961 and recommend its passage.

DRAFT ACT
House 2992 of 1961.
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H. 2534—TO AUTHORIZE TRIALS BY JURIES OF SIX
IN THE DISTRICT COURT OF LOWELL AND THE

THIRD DISTRICT COURT OF
EASTERN MIDDLESEX

(Referred by Resolves, Chapter 53)

This bill had a curious history. The resolve referring it to the

Council was adopted in March. According to the legislative bulle-

tin another short bill (S. 223) limited to the Third District Court
of Eastern Middlesex passed the House later in March and, in the

Senate, on May 19th was changed by substituting in substance a

bill similar to the one referred to the Council in March, but not

including the Lowell Court. This bill was passed and approved

on the last day of the session as Chapter 599. It is now law and
reads as follows:

"Chapter 599. An Act providing that any defendant in any criminal pro-

ceeding IN the third district court of eastern MIDDLESEX MAY CLAIM A

JURY OF SIX.

"Section 1. Any defendant in any criminal proceeding in the third district

court of eastern Middlesex may claim trial by a jury of six. Such defendant

shall thereupon be deemed to have waived any claim of appeal to a trial by a

jury in the superior court or other disposition in said superior court.

"The justice presiding at such session over a jury of six in said third district

court of eastern Middlesex shall have and exercise aU the powers and duties

which a justice of the superior court has, and may exercise in the trial and dis-

position of such cases.

"No justice so sitting shall act in a case in which he has held an inquest or

otherwise has an interest.

"Trials by such juries of six in said third district court of eastern Middlesex

shall proceed in accordance with the provisions of law applicable to trials by

jury in the superior court, except that the number of peremptory challenges

shall be limited to two to each defendant, and the commonwealth shall be en-

titled to as many such challenges as equal the whole number to which all of

the defendants in the case are entitled. Jurors shall be drawn from the pool

of jurors available for the jury sessions in either civil or criminal sessions in the

superior court for Middlesex county sitting at Cambridge. The first justice of

the third district court of eastern Middlesex shall arrange jury sessions in his

court and assign justices thereto, to the end that there may be a speedy disposi-

tion of cases tried by a jury in said court. In the event of a trial by a jury

of six in the third district court of eastern Middlesex, review may be had directly

by the supreme judicial court, by a bill of exceptions, appeal, report or other-

wise in the same manner provided for trials by jury in the superior court.

"Section 2. The provisions of this act shall become inoperative on July first,

nineteen hundred and sixty-four. Approved May 31, 1961."
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We not only do not recommend the inclusion of the Lowell

Court, but we respectfully recommend the repeal of Chapter 599.

It is very different from Chapter 527 which provides not for a

demand by any defendant for a six man jury before any trial, but

for an appeal after conviction in a district court in Worcester

County for a six man jury trial in the Central District Court of

Worcester as an experiment until 1964. We respectfully question

the wisdom of the passage of Chapter 599 without more careful

consideration of its relation to the other courts.

The whole matter of six man juries is still experimental even

in Worcester County. It has been on trial under the guidance of

Judge Garvey. The story of the experiment will be found in our

35th report in 1959. Such an experiment cannot, in our opinion,

be wisely or effectively tried in different ways in two different

courts under two different statutes and without the careful con-

sideration of the Administrative Committee of the District Courts

and of the Chief Justice of the Superior Court. We understand

that few cases have thus far arisen under Chapter 599. We think

the act should be repealed before complications begin to arise

and that we should wait for further lessons from the experiments

in Worcester County before putting juries of six into other dis-

trict courts.

There is, of course, nothing to prevent a small jury of any size

in the Superior Court if the parties want one. It has happened
with 3 jurors, in at least one case some years ago when the panel

of available jurors was reduced to three. See practice in 1934. for

lack of available jurors.*

Perhaps some form of persuasive inducement such as an ad-

vanced list for six man jurors or something else might be worth
trying. At all events we respectfully suggest, that the judicial

system should not be complicated by too many experiments with

small juries at the same time in the lower courts without more
careful study of the relation of those courts and experiments to

other courts and to the system as a whole.

19 M.L.Q. No. 4, May 19o4, p. 7.
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H. 220—AN ACT PROVIDING THAT CERTAIN RECORDS
SHALL NOT BE PRESENTED TO THE
COURT BY PROBATION OFFICERS

PRIOR TO DISPOSITION

(Referred by Resolves, Chapter Jf.9)

1 Chapter 279 of the General Laws is hereby amended by

2 striking out section 4A and inserting in place thereof the fol-

3 lowing section:

—

Section //.A. Before disposition by sentence

4 or placing on file or probation of any criminal prosecution for

5 an offense punishable by imprisonment for more than one

6 year, the court shall obtain from its probation officer all

7 available information relative to prior criminal prosecutions,

8 if any, of the defendant and to the disposition of each such

9 prosecution. Such record of the probation officer presented to

10 the court shall not contain as part thereof any information of

11 prior criminal prosecutions, if any, of the defendant wherein

12 the defendant was found not guilty by the court or jury, or

13 wherein the charge was dismissed, nolle prosequi or no billed,

14 in said prior criminal prosecution.

The bill would add to the existing section 4A the words printed

in bold type in lines 13 and 14.

We do not recommend the bill.

The Story of the Present Section 4A

For some years prior to 1926 there was rising public agitation

in regard to criminal law and its administration throughout the

country. In Massachusetts it was brought to the point of responsi-

ble discussion and consideration early in 1926 at hearings before

the Judiciary Committee during "Crime Week" which began on

the morning of March 2 and the committee sat morning, after-

noon and evening until 1:30 p.m. on March 5. As those who fol-

lowed the proceedings felt that it was one of the healthiest and

most valuable discussions for many years, the Massachusetts Law
Quarterly for May 1926 was entirely devoted to what took place

to the extent of about 150 pages.

In addition to some account of the hearing—(M.L.Q., Vol. XI,

No. 4)—the editor said:

"While it is impossible to report here the full discussion, yet, as the sub-

stance of much of it was in print or taken stenographically, reprints of a

number of these pamphlets presenting different points of view have been

obtained and are here bound up together so that the bar throughout the
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Commonwealth may get a more completely balanced picture of the discussion

than they obtained from reading the newspapers."

One of the most important documents before the committee
was a special report by Atty. Gen. Benton prepared after investi-

gations by about 50 members of the bar in the various counties.

In that report of 28 pages (reprinted in the "Quarterly"), among
other recommendations, he said:

"It seems clear to me that courts cannot properly dispose of cases, ad-

minister just deserts to defendants and properly protect society unless they

know the whole record of the defendants before them.

"I therefore recommend legislation requiring probation officers to obtain

from the commission whatever records are available relative to defendants

before the disposition of their cases. I further recommend that the General

Court consider the advisability of legislation requiring each court to obtain

from the commission, through the probation officer attached to it, the record

of each defendant appearing before it before disposing of his case."

Seventeen statutes were passed as a result of the ''Crime Week"
proceedings, including as a result of the recommendation above

quoted. Chapter 320, containing the first sentence of section 4A
(lines 1-9 above).

That is now the first sentence of Section 4A of G. L. (Ter. Ed.)

Chap. 279.

Twenty-four years later by Section 2 of Chap. 145 of 1950 the

second sentence was added (lines 9-12 of H. 220 above quoted).

It is now proposed by Senate 220 referred to the Council to re-

duce still more the information available to a judge after convic-

tion but before sentence or other disposition.

The samples of long records of individual defendants to which

attention was called in the ''Crime Week" hearing in 1926 and

in the report of the "Crime Commission" of 1933 (reprinted in

the M.L.Q. for Jan. 1934) illustrates the reason for Atty. Gen.

Benton's statement quoted above in favor of making "the whole

record" available to the court before sentence or disposition which

is obviously a judicial act to be performed by an informed judge

who is expected to weigh such information. For the legislature to

say that the court shall not have such information or any part

of it would seem to be inconsistent with the spirit of the 30th

article of the Bill of Rights as an interference with the judicial

function by putting mandatory "blinders" on the court. We think

the second sentence in Section 4A added in 1950 might wisely be

repealed, but the "blinders" should not be extended by the addition

of lines 13 and 14 of H. 220, so we oppose the passage of the bill.
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H. 2153—PROVIDING FOR THE CLOSING OF THE
DISTRICT COURTS ON SATURDAY

(Referred by Resolves, Chapter 16)

1 Section 1. Section 6 of chapter 220 of the General Laws, as

2 most recently amended by section 6 of chapter 450 of the acts of

3 1947, is hereby further amended by striking out in the second

4 line thereof the words "other than district courts".

1 Section 2. Section 15 of chs pter 218 of the General Laws,

2 as most recently amended by section 5 of chapter 738 of the acts

3 of 1956, is hereby further amended by striking out in the twelfth

4 and thirteenth lines thereof the words "and may authorize such

5 clerks to operate their offices on Saturdays with reduced per-

6 sonnel".

1 Section 3. Section 25 of chapter 223 of the General Laws,

2 as most recently amended by section 2 of chapter 312 of the acts

3 of 1957, is hereby further amended by striking out in the first

4 line the word "Saturday" and inserting in place thereof the

5 word:—Monday, and by striking out in the third line the word

6 "Saturday" and inserting in place thereof the word:—Monday.

We do not recommend it.

After this bill was referred to the Judicial Council by Resolves,

Chapter 16, on March 2, the following act was passed and ap-

proved on April 14.

"Chapter 375. An Act establishing monday as the return day for writs,

PROCESSES, notices TO APPEAR AND CITATIONS IN ALL CIVIL ACTIONS AND PRO-

CEEDINGS IN THE DISTRICT COURTS.

"Section 1. Chapter 223 of the General Laws is hereby amended by striking

out section 25, as amended by section 2 of chapter 312 of the acts of 1957, and

inserting in place thereof the following section:

—

Section 25. Monday of each

week shall be the return day for ivrits, processes, notices to appear and cita-

tions in all civil actions and proceedings in district courts, and if said Monday
is a legal holiday, such writs, processes, notices to appear and citations shall be

returned, and such actions entered, on the next business day following; but

said courts may make them returnable at other times. The clerk shall accept

such writs, processes, notices and citations at any time within three days prior

to the date on which they are returnable, and shall enter the same on the re-

turn day. When the court is required to be held at two or more places, writs

shall be made returnable at the place where the clerk's office is kept, except

that when the regular session of the court for the trial of civil cases is held

upon the return day at some other place, such writs may be made returnable

at the place where such session is held, and notices and citations may be made

returnable at any place appointed by law for holding the court.
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Section 2. This act shall take effect on January first, nineteen hundred and

sixty-two. Approved April 14, 1961."

Before this act was approved by Your Excellency it was sub-

mitted to the Council with a request from your office for a state-

ment from the Judicial Council as to ''the manner in which it

would affect the existing law" and whether or not it has the

approval of the Council.

The Council reported as follows:

''The bill will change the return day for all civil proceedings in all the

'district courts' in the Commonwealth from Saturday to Monday. Except for

this change the bill keeps language of the existing statute (Sec. 25 of Chap. 223

of the Gen. Laws as amended by Sec. 2 of Chap. 312 of 1957). As stated in

Sec. 1 of Chap. 218 of the Gen. Laws 'district courts' include 73 courts whether

named 'district' or 'municipal' courts and the municipal court of the City of

Boston.

"As the bill apphes only to civil business it differs from a bill (H. 2153)

already referred to the Council for report by Resolves Chapter 16 which pro-

poses that all district courts should be closed on Saturdays for all purposes.

That would include criminal business which might involve holding an arrested

person from Friday until Monday, or in case of a hohday, until Tuesday,

without a hearing.

"While the bill changes the Saturday return day which has existed for many

years, as it relates only to civil business, the Council sees no objection to the

substance of the change, but the Council is unanimous in urging that the

effective date of the bill should be Jan. 1, 1962 to provide ample time for

revision of rules of procedure and any other details of practice which will be

needed to make the bill work without causing confusion by so sweeping a

change.

"A meeting of all district court justices will be needed for revision of rules

and informing the bar of such revision."

The bill, H. 2153 (referred to the Council), would close the

courts also for criminal business on Saturday.

We oppose this change. Under the opinions of the Supreme

Court of the United States a person charged with crime has a

right to a prompt hearing, and if an arrest is made on Friday the

District Courts have always been open for this purpose on Satur-

day. We think this should continue.

Sections 1 and 2 of H. 2153 would prevent this. Under Section

15 of G. L. Chapter 218 the District Courts can adjust Saturdays

to criminal business only.



P.D. 144 JUDICIAL COUNCIL 19

H. 1009—PROVIDING THAT JUDGMENTS IN CRIMINAL
CASES MAY BE REVIEWABLE UPON THE COMMON

LAW WRIT OF ERROR CORAM NOBIS

(Referred by Resolves, Chapter IJf.)

The proposed statute reads as follows:

"1 Section 9 of chapter 250 of the General Laws, as appearing in

2 the Tercentenary Edition, is hereby amended by adding at the

3 end thereof the following:— , or upon the common law writ of

4 error coram nobis,—so as to read as follows:—Section 9. A
5 judgment in a criminal case may be re-examined and reversed or

6 affirmed upon a writ of error for any error in law or in fact or

7 upon the common law writ of error coram nobis."

We do not recommend this bill. There is no magic in the words

''coram nobis." They simply mean ''before us" and in the begin-

ning probably referred to the King, who was in theory supposed

to be present in the court of King's Bench, 2 Tidd Pr. Third and
Fourth Am. Ed., at star pages 1136-1137. U. S. v. Plumer, Fed.

Cas. No. 16056, at pages 572-573. If the writ was returnable to

a court in which the King was not present, the form was "coram
vobis." In time the use of the form "coram nobis" became so

common that those words were often used to designate all writs

of error.

When our statutes were revised in 1836 writs of error were

regulated by various provisions, all of which were brought to-

gether under one general heading in sections 1-18 of chapter 146

of the General Statutes of 1860. They are now found in General

Laws, chapter 250, sees. 1-12. The results have been that the entire

subject of writs of error is now governed by statute, and that writs

of error coram nobis at common law have been held obsolete.

Commonwealth v. Sacco, 261 Mass. 12, Commonwealth v. Phelan,

271 Mass. 21, 22-23.

The statutes governing the writ of error are not unduly re-

strictive. Except in capital cases and in certain other felonies,

the writ issues as of course. G. L., ch. 250, sees. 1, 11. It may be

directed against both errors of law and errors of fact (sec. 9),

although the errors of fact must not be in respect of matters which
were or could have been tried out in the court below. This limi-

tation is a necessary one, since otherwise, as pointed out by Chief

Justice Shaw in Riley v. Waugh, 8 Cush. 220, at page 222, a de-

feated party could obtain a new trial in practically every case

by writ of error. The same limitation would apply if the proposed
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statute were enacted. This limitation does not apply where the

issue was not and could not have been decided at the trial and

is one proper to be determined by writ of error. In such instances

pertinent evidence may be presented at the hearing on the writ

as in other cases. See, for example, Allen v. Commonwealth, 324

Mass. 558; Lindsay v. Commonwealth, 331 Mass. 1; Brown v.

Commonwealth, 335 Mass. 476; Couture v. Commonwealth, 338

Mass. 31. And there is no statute of limitation upon writs of error

in criminal cases, sec. 10. It is true that the writ cannot issue

from or be heard in any other court than the Supreme Judicial

Court, sec. 1. This, we think, is proper, since the writ so frequently

raises issues as to the conduct of the trial court, and the Supreme

Judicial Court is the court of last resort in other cases.

Not only do we consider the proposed statute unnecessary for

the reasons just stated, but we think it would be positively harm-

ful to attempt now to restore this ancient form of writ to our

practice. We have had no precedents of our own upon the writ

as at common law for one hundred and thirty years. We are not

familiar with the practice of that former day. Many questions

might arise. The writ of error coram nobis is becoming obsolete

in many jurisdictions where it is not preserved by statute, and

the statutes are not uniform. The practice varies in different

states. See Commonwealth v. Phelan, 271 Mass. 21, 22-23. There

exists no general consensus to which resort can be had as a standard

for decision. The writ of error under our statutes is a fairly simple

procedure and serves a useful purpose. To restore the common
law writ of error coram nobis would introduce confusion with no

corresponding benefit.
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RECIPROCAL ENFORCEMENT OF SUPPORT

Chapter 273x\ of the General Laws now provides in Section 1

that:

" 'State' includes any state, territory or possession of the United States and

the District of Columbia in which this or a substantially similar law has been

enacted."

It has been suggested to us that the ''definition" should be

extended to include "any foreign state" having a reciprocal law

so that a runaway father who crosses the border, for instance,

to a Canadian province or other jurisdiction can be followed up.

We recommend the proposal.

The Uniform Reciprocal Act now existing in all the states of

the Union has materially reduced welfare expenditures and family

suffering in Massachusetts and the following story of its opera-

tion from the circular letter of the Administrative Committee of

District Courts of Dec. 1, 1959 (reprinted in Appendix B of the

35th report of the Council at pp. 80 and 82) demonstrates this.

"Uniform Reciprocal Enforcement of Support Act, Chapter 273A

1958-9

1,070

456

Collected $318,407.29 $601,370.86 $822,162.75 $1,018,258.46"

"The Uniform Reciprocal Enforcement of Support Act enacted as chapter

556 of the Acts of 1954 now chapter 273A of the General Laws, which became

effective as of October 1, 1954, is proving very helpful in accomplishing its

purpose. The report of the first nine months after enactment stated that the

sum of over $318,000 was paid; the next full year over $600,000, and for the

year ending June 30, 1958 over $800,000 as set forth in our Administrative

Committee Letter dated December 1, 1958. This year's report shows over a

miUion dollars was collected—$1,018,258.46. We have secured no figures that

would serve to show how much of this sum was collected for Massachusetts

residents as against the sum that was received for out of state cases. The

statistics do show, however, that 1,070 cases of the total number were initiated

for Massachusetts residents and but 456 for persons outside the state. Per-

centage wise that means that just over seventy per cent were cases instituted

for Massachusetts residents and if the payments resulting were comparable,

and we feel they are, over seventy per cent of the total of $1,018,258.46 would

be paid to Massachusetts residents or the sum of $712,780 plus last year. The

Roxbury court received over $99,000 and leads all the other districts as it
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consistently has since the enactment of the act. Not all of these cases have

their source in the various welfare departments but a great many have and

the end result is a partial lifting of the community burden of supporting at

least in part these unfortunate families. In offering these figures we do not

include the amounts received following criminal actions for neglect of family

or nonsupport, and this amount also is considerable."

When a man goes to a foreign jurisdiction, there are no legal

remedies available to the abandoned family other than extradi-

tion (which is a long, expensive and generally unsatisfactory

procedure) or for example sending the mother to Canada to file

suit (which she cannot afford).

The proposed amendment is identical with that enacted by
Michigan (1959 Session Law No. 191), omitting portions peculiar

to the Michigan Social Welfare Commission. By using the recipro-

cal legislation approach, no treaty is required. Brockelbank, in his

new book, Interstate Enforcement of Family Support, gives an
impressive account of results achieved between Michigan and
Ontario, which has a similar statute.

For these reasons we recommend the following:

DRAPT ACT

Section 1 of Chapter 273A of the General Laws is hereby amended by in-

serting the words "and any foreign jurisdiction" so that the section will read:

Sec. 1. DEFINITIONS

"State" includes any state, territory or possession of the United States and

the District of Columbia and any foreign jurisdiction in which this or a sub-

stantially similar reciprocal law has been enacted.
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S. 596—RELATIVE TO ''YOUTHFUL OFFENDERS"

(Referred by Resolves, Chapter 113)

This is a bill of 29 sections recommended by the Special Com-

mission on 'Touthful Offenders" in its final report (H. 2825) dated

January 24th, 1961. The bill is printed in full for convenient refer-

ence in Appendix B of this report.

Preliminary Statement

By Resolves of 1959, Chapter 5, and again by Resolves, Chapter

18 of 1960. the Council was requested to investigate the subject

matter of indeterminate sentences. These resolves contained no

bill or specific proposals.

We refer to and incorporate the discussions in our 35th report

[pp. 10-14]. As we then pointed out the resolves seem substan-

tially to duplicate problems in the administration of the criminal

law which have been under extended investigation since 1957 by

a special commission still in existence. That commission filed its

first report dated December, 1958 [House 2970 of 1959]. The

report, which we examined shows extensive study of conditions in

Massachusetts and of the laws of other states in regard to the

flexible treatment of offenders between the ages of 17 to 22, who

are in the adult class but are described as ''youthful offenders"

as distinguished from "juveniles" under 17 years of age, on the

one hand and older adults on the other.

That commission's first report presents a picture, problems,

its conclusions and a bill for an experimental procedure in dealing

with the age group referred to.

The final report of the Special Commission appeared as H. 2825

of 1961. It refers to its earlier report and after an account of

its subsequent study states (on p. 5)

:

"The continued investigation by the Commission has revealed

no additional facts to cause it to alter its conclusions previously

reported" and (on p. 6) "recommends" the enactment of the bill

proposed in 1959 (and now reprinted and specially referred as

S. 596.

While fully appreciating its worthy purpose we do not recom-

mend the bill.

Discussion

In spite of our appreciation and respect for the earnest and

extensive investigation and discussion of the tragic facts by the

Special Commission we are not convinced by their two reports
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that the bill is advisable for Massachusetts. It seems to us a

very questionable experiment to insert in our judicial system.

In its 22nd report, in 1946, the Council said:

"The ultimate justification and purpose of a system of criminal penalties is

protection of the law abiding part of society. Individual reclamation is

secondary."

But a doubt was suggested in that report "whether it has not

usurped primary place." This seems to us a serious question. On
page 5 of the report of the Special Commission (H. 2825 of 1961)

we find the following:

"In making its recommendations the Commission urges the following con-

sideration as a basic approach towards amelioration of the problem. The

purpose of a youthful offender correctional program should be the social and

moral rehabilitation of the offender." See Section 1 of S. 596.

But that as suggested in the Council's 22nd report (p. 63) is

a ''secondary" purpose of the judicial system on its criminal side

and the Commission does not discuss the relation and effect of

the proposed bill on the primary function of the courts referred

to in the Council's 22nd report in 1946 or its 35th report in 1959.

Analysis of the Bill

What does the bill propose?

1st. It creates a new kind of "juvenile" offenders class be-

tween the somewhat arbitrary ages of 17 to 22 at a time when
many people seem to think that the responsible right to vote

should begin at 18.

2nd. By Section 3 it provides

:

"1 Section 3. There is hereby created within the department

2 of correction and subject to the supervision of the commis-

3 sioner a special division to be known as the youth correction

4 authority whose function shall be to provide and administer

5 corrective and preventive treatment for persons committed to

6 it as hereinafter provided."

By Section 4—"The youth correction authority shall consist

of three members" appointed for three year terms, one of whom
shall be designated as "director of the authority."

By Section 5—"Members appointed . . . shall possess" a rare

and not easily secured combination of specified qualifications

which in spite of the words might easily become political in the

course of successive selection for 3 year terms.

When the 29 sections are "thought through" in their practical

operation they seem to authorize courts to transfer to the De-
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partment of Correction a large proportion of the non-capital

criminal cases of every variety.

Our 35th report contained, in Appendix A, a thoughtful analy-

sis of the proposed bill by Hon. Frank J. Murray of the Superior

Court, the contents of which is not mentioned in the commission's

report. As we believe his experienced and searching comments

deserve meditation we incorporate it by reference.*

Summary of Commission's Reports

In order to focus attention on the proposed bill and on the

commission's reports, we quote their own summary in their 2nd

report (H. 2825 of 1961) as follows:

"The Commission in a previous report submitted on December 29, 1958

(House, No. 2790 of 1959) concluded that the record of the past 16 years

reveals a sharp increase of 33i/3 per cent in the commission of crimes by the

youthful offender (well over 50 per cent of all arrests are of persons under

the age of 25), that he contributes a staggering and disproportionate share

of the work of the courts, that of youthful offenders apprehended in the

Commonwealth during the years 1947 to 1955, an average of over 60 per cent

were first offenders (Table No. 5, House, No. 2790 of 1959), thus demanding

a program to redeem young lives and concurrently to save the Commonwealth

untold dollars in social and institutional handling.

"Our Commission in its previous report above referred to described the

methods being employed in several States and by the federal government in

an effort to cope with the problem. Some use the centralized control of a

Special Youth Authority, others do without an Authority, while New York

has a Special Parts Court known as the Youth Court. All, despite the dis-

parity in mechanisms employed, generally function with:

"1. A preventive program to reduce referrals to State Correctional Insti-

tutions.

"2. A classification and diagnostic program to identify individual needs

and to determine a proper training program.

"3. A training program to follow the classification process and to serve the

needs of the subject.

"4. A receptive program to tie together various elements of the program,

and,

"5. Segregated InstitutionaHzation.

"The mechanics of these programs were reported previously by our com-

mission in detail (House, No. 2790 of 1960). Since being revived our Commis-

sion has met to review the extent of the problem since last reporting and to

review results obtained in California and New York, two States which have

long pioneered in special handling techniques to cope with the problem. It

finds that in 1960 California reflects a 3.8 per cent decrease in inmate popu-

lation and New York reflects a 5.6 per cent decrease in inmate population

while Massachusetts reflects a .3 per cent decrease (Federal Bureau of Prisons

* See also "In Defense of Juvenile 'Delinquents' " 42 Mass. Law Quart. No. 3, October 1957,

pp. 7-16.
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Report, Volume 24, July, 1960) . These figures become more significant in light

of the fact that on the national picture the general prison population has in-

creased for the same period rather generally. Our Commission beUeves that

the favorable picture presented in Massachusetts is in a large measure due

to the sensible administration of the Commonwealth's Department of Cor-

rections, and that it can do even better if given additional modern corrective,

rehabilitative, and treatment-oriented correctional machinery.

"Our Commission, while it supports the principle of the New England

Compact, believes that this is only a minimal step towards solution of the

problem. This plan would, after approval by the Legislatures of any New
England States, permit Commissioners of Correction in each participating

State to transfer inmates between States for treatment or other reasons.

While valuable under certain parole conditions allowing better rehabihtative

possibilities in the subject being closer to his family, in splitting up gangs of

troublemakers, for fire repairs, crowding or other emergencies, and serving a

good many other correctional needs, the fact is that present institutional

limitations preclude positive present ameliorative results. This conclusion is

based upon the following illustrative example:

"On August 10, 1960, the Worcester Gazette reported editorially that Ver-

mont's new Rehabihtative Center could serve Massachusetts' needs. Yet

Vermont's Commissioner of Correction states that no such Center presently

exists—that it is only in the 'thinking stage.'

"The Commission met in December, 1960, to re-evaluate the extent of the

problem reflected in commitments of youthful offenders. The Commission

had reported previously that youthful offenders commit 33i/3 per cent of all

crimes in the Commonwealth (see supra). Committed to the 3 correctional

institutions at Walpole, Concord and Framingham in 1958 were 983 persons.

Of these, 382 or 39 per cent were youthful offenders. (Tables Nos. 15, 16 and

17 of Statistical Reports of the Commissioner of Correction for the year ending

December 31, 1958.)

"The Commission reviewed the ongoing studies and proposal to renovate

Concord, calling for a new institution within the present wall structure, and

concludes that such new institution is not a solution to the problem posed

by the youthful offender. It will not provide the necessary segregation, nor

will it provide an adequate professional treatment staff and facilities therefor.

The continued investigation by the Commission has revealed no additional

facts to cause it to alter its conclusions previously reported. In making its

recommendations the Commission urges the following consideration as a basic

approach towards amelioration of the problem: The purpose of a youthful

offender correctional program should be the social and moral rehabilitation

of the offender. If, in particular cases, rehabilitation seems impossible and

society must be protected, then the offender involved should be segregated

in another type of institution. Rehabihtation should be not left to administra-

tive skills alone even though it be of the highest order, but there must also

be judicial and correctional machinery, plant and adequate staff, which will

complement each other under specially established procedures to protect the

public, to exact the demands of justice, and to rehabilitate the offender.
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"The Commission recommends:

"L That legislation be enacted to establish special court procedures, and

to establish a Special Youth Offender Division within the Department of Cor-

rection, according to a proposed act submitted by the Commission and re-

ferred to as Appendix A of House bill No. 2700 (1959).

"2. That in constructing a Massachusetts Classification and Treatment

Center for adult offenders, provisions be made therein for accommodations

and facilities under segregated conditions for the handling of 100 youthful

offenders in the classification and treatment sections.

"3. That as soon as possible there be constructed within the walls of

Massachusetts Correctional Institution, Norfolk, a male youthful offenders

reformatory, and that new cottage facilities be established at Massachusetts

Correctional Institution, Framingham, to include provisions for segregated

facilities and treatment of female youthful offenders.

"4. That the ideal program for handling the problem of youthful offenders

includes a classification-treatment center and a segregated reformatory; how-

ever, until these are made available, positive results toward solution of the

problem can be obtained by enacting the legislation above referred to which

provides for special court handling procedures and the establishment of a

Special Youth Correction Authority."

Matters Not Discussed

The cost of the proposal is not discussed by the special commis-

sion. In our opinion it would be very great indeed—figured in

the millions. Still more important, there is, in our opinion, no

adequate discussion of the human nature involved in the probably

staggering matters of administration as well as reorganization, con-

flicts, patronage, personalities and unforeseen conflicts. The ideal-

ism of the commission is indicated in section 5 of the bill, already

mentioned.* But putting ideals on paper does not make them real-

ities.

From these considerations the question arises,—should the De-

partment of Correction and a ''youth correction authority" of

three men appointed for three year terms and their successors be

^Sections 5 and 6 provide:

1 Section 5. Members appointed to the authority shall possess
2 a broad background and ability for appraisal of youth, law of-

3 fenders and delinquents, the circumstances of delinquency for
4 which committed, and the ability to evaluate an individual's
5 progress towards reformation and insofar as practicable have
6 a varied knowledge and interest in youth correction work in-

7 eluding previous experience in the fields of correction, sociol-

8 ogy, law, law enforcement and education. The director of the
9 autiiority shall receive an annual salary of twelve thousand

10 dollars and each of the other members shall receive an annual
11 salary of ten thousand dollars.

1 Section 6. No person may be committed to the youth cor-
2 rection authority until the director has certified in writing to
3 the executive secretary to the supreme judicial court that it has
4 established, through appropriation by the general court, satis-

5 factory facilities and staff sufficient for the proper discharge of
6 its duties and functions.
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given so dominant and powerful a position in the criminal branch

of the judicial system? As the Council was created as an advisory

body for the ''study of the organization, rules and methods of

procedure and practice of the judicial system," we respectfully

express our opinion that the answer is ''No."

A Letter from the Department of Correction

As the proposed bill would involve the Department of Correc-

tion we inquired of the Commissioner as to his views about the

changes proposed by S. 596. We received the following letter

which contains facts and other information from within the de-

partment which provide additional reasons why S. 596 should

not be adopted.
November 9, 1961

Mr. Frederick J. Muldoon, Chairman

Judicial Council

Dear Mr. Muldoon:

[I am] informed that the Council would like a statement in writing of the

position taken by this Department concerning the subject matter of Senate

596—1961 that provides for special adjudication and treatment of youthful offend-

ers between the ages of 17 and 22. Our Deputy Commissioner, Mr. Powers,

appeared before the Council at your invitation, in my behalf during my absence,

on October 18, and made a brief statement in regard to this bill. I am pleased

to supplement his remarks and to add a summary report of our current capital

outlay requests for additional facilities to deal with the young offenders com-

mited to us by the courts.

At the outset, let me state that we have pubhcly praised the original re-

port of the Recess Commission which filed this bill (H. 2790 of 1959) and we

are in sympathy with the underlying philosophy of the bill in its emphasis on

the need for preventive and corrective treatment rather than punishment for

this particular age group. However, we do not favor its passage in its present

form at this time. The bill would require considerable clarification and amend-

ment to do what it proposes to accomplish.

Confining our remarks to the treatment aspects of the bill, it proposes not

only the creation of a special Division within the Department of Correction,

but also calls for many important changes throughout our present system of

criminal justice. It would entail amendments to the law in regard to the

Juvenile Court, the Youth Service Board and our probation and parole sys-

tems as well as prisons, and contemplates special court procedures and sentenc-

ing laws as well as segregated institutional facilities. To accompHsh the results

proposed, a very extensive expenditure of funds would be needed to support

the proposed Division (to be known as the Youth Correction Authority) and

to set up special classification, treatment, training and research facihties for

these offenders who must be kept segregated "wherever practicable." Could the

necessary funds be obtained at this time to launch a program of such major
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proportions? In recent j^ears, we have been unable to procure the funds that

we have requested to develop a more modest but adequate program within

our own system.

Our present plans call for improved faciUties for dealing vnth this age group.

We have, for example, requested in our fiscal 1963 budget (submitted this year)

the following funds for capital outlay expenditures:

1) The M.C.I., Concord. As you know, this institution was opened in 1878

as the state prison of the Commonwealth and was converted in 1884 into a

"Reformatory" for the young offenders (at first under 40 years of age; in later

years changed to under 30) without any significant change in physical structure.

We now propose alterations at Concord to bring it more in line with a modern

correctional institution. Preliminary study plans have already been made, and

we are now asking in our fiscal 1963 capital outlay budget for working plans

and construction money to build a unit for administrative offices, an infirmary,

a visiting room, outer and inner control offices, a staff dining room, and recep-

tion, classification and segregation areas. Concord plans caU for a building pro-

gram in five stages. Stage one, that we have just outlined, will cost approxi-

mately $1,850,000. The total for the five-stage plan will approximate $6,000,000.

Upon the completion of these plans, the Commonwealth will have an intermedi-

ate security-type institution with adequate facihties for custody, care, and

rehabilitation of the young inmate in keeping with sound correctional prac-

tices. It will not, however, be an institution exclusively for the 17 to 22-year

offenders.

2) The M.C.I., Norfolk. In our capital outlay budget for 1963 we have re-

quested $75,000 for working plans for remodehng the old farm dormitory and

adjacent buildings at Norfolk to create a special institution, of minimum or

medium security type, for 100 selected youthful offenders. There they will

have an opportunity for academic and vocational training. An ideal plan might

call for a new fully equipped institution for youthful offenders along the most

modern lines, but considering the size of our inmate population and available

funds, we do not think that such a plan would be acceptable—certainly not at

the present time or within the foreseeable future.

3) The M.C.I., Framingham. Our capital outlay plans for Framingham call

for an appropriation of $2,450,000, which we are requesting in our current

budget. We now have working plans, but no construction money, for a new

infirmary, a medical and reception center, a new administration building, four

new cottages, and power plant improvements. Future plans call for two addi-

tional cottages. If appropriations are granted and construction proceeds as

planned, Framingham will be well equipped to deal with the female youthful

offender.

4) Forestry Camps. Funds are now available for the construction of a third

prison camp to be located at Warwick for selected prisoners held under mini-

mum-security conditions.

5) Classification and Treatment Center. In our capital outlay budget for

fiscal 1964 we wiU request additional appropriations for diagnosis and classifica-

tion before assignment to an institution.
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If this Department's plans for the few years ahead are favorably considered

and appropriations granted, we shall be reasonably well equipped to handle the

youthful offender whether he is committed to us under the special status of

"youthful offender" or in accordance with current criminal procedure. Let us

at that time review and reappraise the situation in respect to the proposals con-

tained in Senate Bill 596—1961.

There is a great deal more that can be said about this bill and we are most

willing to be of any further assistance we can be to the Council.

Sincerely yours,

George F. McGrath
Commissioner op Correction

S. 596—"YOUTHFUL OFFENDERS"
Minority Opinion of Livingston Hall and Charles W. Bartlett

We cannot agree with the majority opinion of the Judicial

Council in its attack on the underlying philosophy of this bill. For

this bill does not limit the judge in any way in his function of

"protection of the law abiding part of society" through the criminal

law.

Under the bill, the judge retains full freedom to use criminal

penalties in the 17 to 22 year old age group to deter others, or to

lock up an unreclaimable youth.

But the bill would provide a Youth Correction Authority to

which the judge could refer the case of a youth between 17 and 22,

where the judge believed that the "protection of the law abiding

part of society" could best be secured by a program whose purpose
was "the social and moral rehabilitation of the [particular] of-

fender."

Surely the Commissioner of Correction is right in his "sympathy
for the underlying philosophy of the bill" expressed in his letter

of November 9, 1961, to Mr. Muldoon.
We do not, however, dissent from the recommendation of the

Judicial Council, concurred in by the Commissioner of Correction

in his letter, that passage of the bill at this time is unwise. There
are other large financial needs, summarized in the Commissioner's
letter, which should take precedence. In addition, there is at the
present time a real shortage of properly trained personnel to staff

the proposed Youth Correction Authority. For these reasons, we
do not recommend enactment of S. 596 at this legislative session.

Livingston Hall
Charles W. Bartlett
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H. 697—ON PETITION OF THE MASSACHUSETTS COUN-
CIL OF CHURCHES RELATIVE TO PROHIBITING DIS-

CLOSURES OF CONFESSIONS OF PERSONS SEEKING
ADVICE AND COMFORT FROM PRIESTS, RABBIS, MIN-
ISTERS OR AUTHORIZED CHRISTIAN SCIENCE PRAC-
TITIONERS UNLESS THE PARTIES MAKING THE CON-

FESSIONS CONSENT THERETO
(Referred by Resolves, Chapter 13)

"1 Section 20 of chapter 233 of the General Laws, as most re-

2 cently amended by section 3 of chapter 657 of the acts of 1951,

3 is hereby further amended by adding at the end of said section

4 the following paragraph:

—

5 Fourth, A priest, rabbi or minister of any church or an au-

6 thorized Christian Science practitioner shall not, without the

7 consent of the party making the confession, be allowed to dis-

8 close a confession made to him in his professional character, in

9 the course of discipline enjoined by the rules or practice of the

10 religious body to which he belongs; nor shall a priest, rabbi

11 or minister of any church or an authorized Christian Science

12 practitioner be examined as to any communication made to

13 him by any person in seeking religious or spiritual advice or

14 comfort, or as to his advice given thereon in the course of his

15 professional duties or in his professional character, without the

16 consent of such person."

This bill raises a question of legislative policy.

Aside from the constitutional right of a person not to incrimi-

nate or ''furnish evidence against himself" under the 12th article

of the Bill of Rights (and the 5th Amendment of the United

States Constitution) the only professional privilege in Massachu-

setts is that of lawyer and client. The problem, of course, involves

limiting the scope of a trial and the use of confessions to a clergy-

man. In view of the religious aspect of the question we think the

Council should limit its report to the explanation of the problem,

its legal history and the facts as to the legislative policy in other

jurisdictions.

As all of this appears in one of the latest and most carefully

prepared discussions in 'The Catholic Lawyer," Vol. 5, No. 4,

Autumn, 1959, pp. 339-342, containing references to statutes in

37 states (see Note 10, p. 340), we reprint it in Appendix A for

convenient reference.
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By way of introduction we call attention to the fact that the

proposed bill is substantially the same as the present Minnesota

statute referred to herein.

We quote briefly from the article in Appendix A as follows:

"The New York statute reads:

"(A) clergyman, or other minister of rehgion, shall not be allowed to dis-

close a confession made to him, in his professional character, in the course of

discipline, enjoined by the rules or practice of the religious body to which he

belongs. . . .

"[This] is similar to that of many jurisdictions. No New York cases have

been found adequately construing it, but many of the other states have con-

strued such laws strictly. It has been held that the statute does not apply

unless the confession is made pursuant to a duty enjoined by the rules of

practice of the particular church. Other courts have not been as strict, but

the element of penitential confession has been required in almost all cases.

In the Swenson case [183 Minn. 602, 237 N.W. 589], the Supreme Court of

Minnesota had to deal with a similarly strict statute. That court indicated

that not all religions have confessions and that it is very uncommon outside

the Catholic religion for there to be any similar duty or obligation involved.

The court reasoned that the legislature did not intend to benefit only Catho-

lics, and so promulgated a liberal definition of the required relationship. It

was necessary only that the defendant, seeking spiritual advice, aid or com-

fort, speak to the witness in his professional character as a clergyman, with

confidence that the conversation would be secret and that the disclosures were

penitential in nature."

The Minnesota act is referred to in the article as follows:

"Not all statutes are as strict as the type exemplified by New York law.

For instance, after the lower court discussion in the Swenson case, but before

the appeal, the heretofore strict Minnesota statute was amended by adding,

'.
. . nor shall a clergyman or other minister of any religion be examined as

to any communication made to him by any person seeking religious or spiritual

advice, aid, or comfort or his advice given thereon in the course of his pro-

fessional character, without the consent of such person.' Such a statute would

seem to eliminate the problems involved in defining the phrase 'in the course

of discipline enjoined by the rules or practice of the religious body.'
"

The Minnesota Statute

The exact wording of the present Minnesota statute reads:

"A clergyman or other minister of any religion shall not, without the consent

of the party making the confession be allowed to disclose a confession made

to him in his professional character in the course of discipline enjoined by the

rules or practice of the religious body to which he belongs nor shall a clergy-

man or other minister oj any religion be examined as to any communication

made to him by any person seeking religious or spiritual advice, aid or com-

fort or his advice given thereon in the course of his professional character

without the consent of such person." (Section 595, 02(3) Minn. Statutes An.)



P.D. 144 JUDICIAL COUNCIL 33

It should be noted that the words "or other minister of any
religion" are somewhat broader than the words "any church" in

lines 5 and 11 of the proposed bill (H. 697).

As pointed out in the article in Appendix A of this report, an

act was passed in Florida in 1959 as chapter 144 of that year.

LAWS OF FLORIDA, 1959, Chapter 144, approved May 26, 1959.

Section 1. No minister of the gospel, no priest of the Catholic church, no

rector of the Episcopal church, no ordained rabbi, no practitioner of Christian

Science, and no regular minister of religion of any rehgious organization or

denomination usually referred to as a church, over the age of twenty-one (21)

years, shall be allowed or required in giving testimony as a witness in any

litigation, to disclose any information communicated to him in a confidential

manner, properly entrusted to him in his professional capacity, and necessary

to enable him to discharge the functions of his office according to the usual

course of his practice or discipline, wherein such person so communicating

such information about himself or another is seeking spiritual counsel and

advice relative to and growing out of the information so imparted.

Section 2. Such prohibition shall not apply to cases where the communi-

cating party, or parties, waives the right so conferred by personal appearance

in open court so declaring, or by an affidavit properly sworn to by such a one,

or ones, before some person authorized to administer oaths, and filed with the

court wherein litigation is pending.

Section 3. Nothing in this act shall modify or in anywise change the law

relative to "hearsay testimony."

Section 4. It shall be the duty of the judge of the court wherein such

litigation is pending, when such testimony as herein prohibited is offered, to

determine whether or not that person possesses the qualifications which pro-

hibit him from testifying to the communications sought to be proved by him.

Section 5. This act shall become effective immediately upon its becoming

a law.

Approved by the Governor May 26, 1959.

This Florida act is the most recent legislation on the subject

that we have found. It should be noticed that Section 1 contains

a variety of words some of which do not appear in the Minnesota

act above quoted or in the proposed bill (H. 697). Sections 2, 3

and 4 contain guiding rules for the trial judge, Section 4 em-

bodying a statement of the Minnesota court in the Swenson case

already referred to.

The words "any religion" in the Minnesota act without referring

to any "church" seem a little broader than the other acts quoted,

but the Florida act may be more helpful to a trial judge in the

practical interpretation and application of an act if such a statu-

tory extension of protection of confidential communications to

clergymen is considered advisable.
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If SO considered, the question of phraseology will arise. In that

case we think the administrative sections 2, 3 and 4 of the Florida

act will be advisable for the guidance of the trial judge.

As to the substantial section defining the scope of the privilege,

if considered advisable as a matter of policy, the wording of the

Minnesota act is copied in H. 697 in lines 6 to 10 and lines 12 to

16. They seem clear, but lines 5 and 6 and 10 to 12 will raise the

question whether the general words of the Minnesota act or any
of the specifications in H. 697, or in Section 1 of the Florida act,

should be used.

We think the foregoing information, with the article in Ap-
pendix A, will provide the materials for decision of the question

of legislative policy.

H. 1361—RELATIVE TO REGISTRATION OF INTERESTS
LESS THAN ESTATE IN FEE SIMPLE

(Referred by Resolves, Chapter 1)

1 Chapter 185 of the General Laws is hereby amended by

2 striking out section 59 and inserting in place thereof the follow-

3 ing section:

—

4 Section 59. Interests Less than Estate in Fee Simple ; Registration.

5 No new certificate shall be entered or issued, except as herein-

6 after provided for, upon any transfer of registered land which

7 does not divest the title in fee simple from the owner or some

8 one of the registered owners. All interests in registered land

9 less than estate in fee simple shall be registered by filing with

10 an assistant recorder an instrument which creates or transfers

11 or claims such interest and by a brief memorandum thereof

12 made by an assistant recorder upon the certificate of title signed

13 by him. A similar memorandum shall also be made on the

14 owner's duplicate. A cancellation or extinguishment of such

15 interest shall be registered in the same manner. The court,

16 upon petition, may direct the issuance of a certificate or certifi-

17 cates of title with respect to easements granted to or acquired

18 by public utility companies for the construction, maintenance

19 and operation of its or their facilities in, through, under, over,

20 across and upon registered land after being registered or filed as

21 hereinabove provided for; and thereafter, all instruments re-

22 lating to such easement shall be registered by filing with an
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23 assistant recorder and by a brief memorandum made by such

24 assistant recorder upon the certificate of title issued therefor

25 and signed by him, except that instruments relating to the

26 cancellation or extinguishment of such easements shall also be

27 registered as hereinbefore provided for.

We recommend this bilL

Lines 4 to 15 of the bill are exactly the same as the present

section 59 except that in line 10 the word "an" is substituted for

"the", the word "and" before "signed" at the end of line 12 is

omitted, the capital letter "A" has been substituted for "the" in

line 14 and an "s" has been omitted from the word "interests"

in line 15.

The proposed change in the law is the addition to the section

of the sentence beginning with the words "the court" in line 15.

The purpose of the bill, as explained in a memorandum sub-

mitted to us, is to simplify the practice in regard to the recorded

transfer of easements acquired by utility companies on registered

land on proposed subdivisions prior to the sale of lots in the sub-

division. With the increasing distribution of gas or electricity on,

over or in private properties a large amount of unnecessarily ex-

cessive clerical paper work is required. As a sufficient example,

recently 198 instruments of transfer of easements on 198 lots re-

quired notation on 800 owners' certificates of title. This require-

ment means that upon the recording of this instrument, there

would be a recording fee of over $800.00 and the Land Registry

District Office will have to notify over 800 people to send their

Certificates of Title into the office to have the notations made

thereon. The registry office will also have to make notations on

the certificates in their office.

In case of transfer on separation or merger of utility companies

or mortgage indenture or related instruments the same procedure

is required. The obvious result is that a person owning a home,

the title to which is registered in the Land Court, has a certificate

upon which there are many notations of transfers, assignments,

mortgage indentures securing serial bonds in large amounts, and

supplemental indentures with respect thereto. The average person

does not understand \^hy these notations should be made on his

Certificate of Title and is very much disturbed about them.

We think this picture of wasted time, money, clerical service

and general annoyance and misunderstanding caused to land

owners, calls for simplification and therefore recommend H. 1361.
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H. 1869—TO MAKE CERTAIN REVISIONS IN THE LAWS
RELATING TO ADOPTION OF CHILDREN

(Referred by Resolves, Chapter 20)

1 The first paragraph of section 5A of chapter 210 of the Gen-

2 eral Laws, as appearing in section 2 of chapter 737 of the acts

3 of 1950, is hereby amended by striking out the fifth sentence and

4 inserting in place thereof the following sentence:—No decree

5 shall be made upon such a petition until such report has been

6 received, nor until the child shall have resided for not less than

7 one year in the home of the petitioner; -provided that the court

8 may in its discretion enter a decree after the expiration of said

9 thirty days with or without the receipt of said report, and for

10 good cause shown may, in its discretion, waive the requirement

11 of residence.

We recommend the substance of this bill in a revised form.

In 1946, the Judicial Council received a request from the Pro-

bate Judges of the Commonwealth which appears in the 22nd

report of the Council (pp. 67-68) as follows:

"At a meeting of the Probate Judges of the Commonwealth of Massachu-

setts, held at Boston January 12, 1946, it was voted that a communication

be sent to the Judicial Council to the effect that the judges would appreciate

consideration by the Council of Chapter 210, Sec. 5A, of the General Laws

(Ter. Ed.).

"It is the feeling of the judges that much good could come from legislation

to the effect that a decree for adoption of a child under the age of 14 would

be effective without a report from the Department of Public Welfare, provided

that the judge, for cause shown, deemed the entry of such a decree advisable.

"It has been the experience of all the Probate Judges that the Department

is tremendously behind in the matter of returning reports to the court. This

is apparently occasioned by lack of investigators and a budget allowance that

does not allow them to cope with the situation. In several cases the judges

feel that worthwhile adoptions have failed to go through, and that they

would like the authority to use discretion in the matter of waiting for these

reports.

"Yours very truly,

s/ Frederick J. Dillon

Secretary to the Administrative

Committee of the Probate Courts"

The Council reported:

"We do not think the general requirement for a report by the department

should be allowed to deprive a child of the opportunity of good adopting

parents simply because of lack of adequate facilities for such a report. We
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think the probate courts should have the same discretion in regard to reports

that they have in regard to the requirement of residence."

They recommended:
"The next to the last sentence in Section 5A of Chapter 210 of the General

Laws is hereby amended by adding at the end thereof the words: 'and for

good cause shown maj^ waive the requirement of a report.'
"

The present members of the Council are of the same opinion.

H. 1869 is substantially the same proposal and we think the

recommendation of the Probate Judges is needed to clarify the

statute.

What is the purpose of the adoption law and what is the func-

tion of a report of the department in the proceedings?

Section 5A (first adopted in 1931), chapter 342, now reads:

"CHILDREN UNDER FOURTEEN; ADOPTION; REGULATIONS;
REMOVALS.
"Upon the filing of a petition for adoption of a child under the age of four-

teen, notice shall be given to the department of pubhc welfare which shall

make appropriate inquiry to determine the condition and antecedents of the

child for the purpose of ascertaining whether he is a proper subject for adop-

tion, and to determine whether the petitioners and their home are suitable for

the proper rearing of the child, due regard being given in the race and religion

of the child and of the petitioners. The department shall submit to the court

not later than thirty days after receipt of such notice, or within such further

time as the court may allow, such written report as will give the court full

knowledge as to the desirability of the proposed adoption. The court may re-

quire such further investigation and report by the department as may be

necessary. All reports submitted hereunder shall be filed separate and apart

from the other papers in the case, and shall not at any time be open to in-

spection except by the parties and their attorneys, unless the court for good

cause showTi, shall otherwise order. No decree shall be made upon such a peti-

tion until such a report has been received, nor until the child shall have re-

sided for not less than one year in the home of the petitioner; provided, that

for good cause shown the court may, in its discretion, waive the requirement

of residence. This section shall not apply in the case of a petition for adoption

presented, sponsored or recommended by any charitable corporation organized

under general or special laws of the commonwealth for the purpose of engaging

in the care of children and principally so engaged; provided, however, that

such petitions shall be accompanied by a written report from said charitable

corporation, which report shall be of the same force and effect as a report of

the department of public welfare; and further provided, that no decree shall

be made upon such a petition in the case of a child who has resided for less

than one year in the home of the petitioner, except that, for good cause shown,

the court may, in its discretion, waive the requirement of residence. When-

ever the requirement of residence in the home of the petitioner is waived under

this section, the probate judge shall file a memorandum setting forth the facts

upon which such waiver was based.
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As stated in Purinton v. Jamrock, 195 Mass. 187, 197, and
quoted in the Krakow case, 326 Mass. 452, at p. 455, ''Our statutes

relative to adoption are in alteration of the common law and must
be strictly followed in all essential particulars." But the most
''essential particular" is the purpose and principle of the juris-

diction of a court in cases involving children, whether in adop-
tion proceedings or not. That broad principle was stated by
Rugg, C.J. in Richards v. Forrest, 278 Mass. 547, p. 553, as

follows

:

"It has been said that the first and paramount duty of the courts is to

consult the welfare of the child. To that governing principle every other

public and private consideration must yield. Parents are the natural guardians

of their minor children and entitled to their custody. But they have no abso-

lute property right of which they can in no way be deprived without their

consent. Their right will not be enforced to the detriment of the child. It is

in the nature of a trust reposed in them, is subject to their correlative duty

to care for and protect the child, and may be terminated by their failure to

discharge their obligations. These rules have been declared in proceedings for

habeas corpus of a child, Curtis v. Curtis, 5 Gray 535, 537, Dumain v. Gwynne,

10 Allen 270; for adoption, Purinton v. Jamrock, 195 Mass. 187; for recovery

for expenses incurred by the mother arising from tortious injury to a child,

Tornroos v. R. H. White Co., 220 Mass. 336, 341, 342; and for proceedings

between disagreeing parents respecting the custody of the child, Hersey v.

Hersey, 271 Mass. 545, 555. Oliver v. Oliver, 151 Mass. 349, 351. Common-
wealth V. Briggs, 16 Pick. 203. Harding v. Brown, 227 Mass. 77, 87. See

also Reynolds v. Sweetser, 15 Gray 78, 80-81, Creely v. Creely, 258 Mass. 460,

463, Haskell, 152 Mass. 16, and the opinion of Chief Justice Shaw in Pool v.

Gott, 14 Law Rep. 269."

In Krakow v. Department of Public Welfare, 326 Mass. 552,

the court referred to the report of the department as an "essen-

tial aid to the judge," but it must be an "adequate" report.

In that case the department had made two reports, but "both

were incomplete and inadequate to accomplish the purpose desig-

nated by the statute." At the end the court said:

"The plain import of this section is merely to prohibit the granting of a

petition where such a report has not been filed. Lacking a report, the peti-

tion could not be allowed. In the instant case, where there has been no

adjudication upon the merits and where the defect in the proceedings was not

due to any fault of the petitioners, the petition should be dismissed without

prejudice and as thus modified the decree is affirmed."

The question seems to rise whether under Section 5A, when
read as a whole, the lack of "a proper" report is an absolute

prohibition as suggested in the passage quoted.

In Von Horn v. Curran, 284 Mass. 120, at p. 121, the court

said: "Whether the welfare of the child required adoption was a
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matter of fact to be determined by the probate judges." That
is a judicial function under the 30th article of the Bill of Rights.

The legislature having created a jurisdiction for the primary

purpose of the judicial protection of the interests of the child,

the failure of the department to meet the requirement of an

adequate report as "an aid to the court," within 30 days, whether,

as suggested by the Probate Judges, "by lack of investigators and
a budget allowance," or because of other reasons, cannot, it would
seem, stop the performance by the court of the primary judicial

duty created by the legislature to decide the case in the best inter-

ests of the child.

Also Section 5A, while requiring notice to the department of

every adoption petition and saying that no decree shall be made
until after a report has been made by the department (and it

does not say an "adequate" report) immediately follows that

with the provision that the section does not apply to a petition,

"presented, sponsored or recommended by" a qualified "charitable

corporation." Thus it is expressly provided that a report jrom

the department is not "a condition precedent" to a decree as

suggested. The section recognizes all this by requiring the de-

partment's report within 30 days, but without saying that . if

not received the court must wait for it indefinitely until more
investigators are appointed or a budget item appropriated to

secure them.

The words of the section, therefore, do not provide that the

report, even if adequate, is a "determination," but it is merely,

as the court said in the passage quoted, an "aid" to the court's

determination of the "fact" of the need of a decree in the inter-

ests of the child.

This detailed examination of all the words in Section 5A demon-
strates we submit, that if a charitable corporation is involved,

no report from the department is called for and if not it is for

the court to decide how long to wait for a report and if it is not

an adequate report whether to wait after 30 days and if so how
long. Without this detailed examination the section is so con-

fusing as to be misleading.

The need of decision by the court without a report in proper

cases in the interest of the child, referred to by the Probate Judges,

has always been known to the bar.

The section, 5A, expressly authorizes the court "for good
cause" to waive the requirement of residence. We see no reason

why the statute should not be clarified by expressed recognition

of the judicial authority after 30 days to waive the requirement



40 JUDICIAL COUNCIL P.D. 144

of a report as they can waive the requirement of residence "for

good cause" stated "in the best interests of the child" (compare

339 Mass. 635 at p. 643).

Accordingly, we recommend the following:

DRAFT ACT

Section 5A of Chapter 210 of the General Laws is hereby amended by adding

at the end thereof the words "and for good cause shown, if no report has been

made by the department within thirty days after notice, the court may waive

the requirement of a report if the court finds such waiver to be in the best

interests of the child."

H. 2177—RELATIVE TO THE ADOPTION OF CHILDREN
AND THE CHANGE OF NAMES
(Referred by Resolves, Chapter 20)

1 Section 1. Section 2A of chapter 210 of the General Laws is

2 hereby amended by striking out paragraph (e), as most recently

3 amended by chapter 184 of the acts of 1957.

1 Section 2. The first paragraph of section 5A of chapter 210

2 of the General Laws is hereby amended by striking out the sixth

3 sentence, as appearing in section 2 of chapter 737 of the acts of

4 1950, and inserting in place thereof the following sentence:

—

5 This section shall not apply in the case of a petition for adoption

6 wherever one of the 'petitioners is a natural parent of the child,

7 nor shall it apply to a petition for adoption presented, sponsored

8 or recommended by any charitable corporation organized under

9 general or special laws of the commonwealth for the purpose of

10 engaging in the care of children and principally so engaged; pro-

11 vided, however, that such petitions shall be accompanied by

12 a written report from said charitable corporation, which report

13 shall be of the same force and effect as a report of the depart-

14 ment of public welfare; and further provided, that no decree

15 shall be made upon such a petition in the case of a child who has

16 resided for less than one year in the home of the petitioner, ex-

17 cept that, for good cause shown, the court may, in its discretion,

IS waive the requirement of residence.

The bill would amend the same section 5A as would H. 1869

already discussed, but it would amend a different part of the sec-

tion. The only change suggested is the insertion in line 6 of the

bill of the words that the section shall not apply in the case of a

petition for adoption "where one of the petitioners is a natural

parent of the child."



P.D. 144 JUDICIAL COUNCIL 41

We recommend this bill. There may be special reasons when

a "natural parent" is a petitioner and this is expressly recognized

by section 2A of chapter 210 in clause B, when the "petitioner

is a blood relative." It must be remembered that the primary

and final responsibility in applying the adoption laws in the best

interest of the child is a judicial one and not in the department

of Public Welfare, the reports of which are purely advisory for

the assistance of the court.

In Gaily Petitioner, 329 Mass. 143, the court was unanimously

of the opinion that:

"The final and ultimate test in every case for adoption of a child has always

been to decide what would be for the best interests of the child. That princi-

ple has never been departed from and is too well settled in this jurisdiction to

need any citation of cases to support it" (see page 152 of the minority opinion).

To "decide" is the judicial function of the court. See "Adoption

of a Child," 338 Mass. 635.

H. 241—AUTHORIZING THE JUDGES OF THE PROBATE
COURT TO SHORTEN THE PERIOD OF DECREE NISI

(Referred by Resolves, Chapter 20)

1 Chapter 208 of the General Laws is hereby amended by strik-

2 ing out section 21, as amended by section 1 of chapter 181 of the

3 act of 1934, and inserting in place thereof the following sec-

4 tion:

—

5 Section 21. Decrees of divorce shall in the first instance be

6 decrees nisi, and shall become absolute after the expiration of

7 six months from the entry thereof, unless the court within said

8 period, for sufficient cause, upon application of any party in-

9 terested, otherwise orders, or, in those cases where there are

10 no dependent children under twenty-one years of age, upon the

11 petition of the hbellant said court may order a shorter period.

12 After the entry of a decree nisi, the libel shall not be dismissed

13 or discontinued on motion of either party except upon such

14 terms, if any, as the court may order after notice to the other

15 party and a hearing, unless there has been filed with the court a

16 memorandum signed by both parties wherein they agree to

17 such disposition of the libel.

We do not recommend the bill.

The bill strikes out nothing but inserts the words in italics in

lines 9-11 authorizing the court to shorten the period of six months
before a decree nisi can be made absolute if there are no dependent
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children under 21. The statutory provision for a decree nisi first

appeared in Chapter 222 of 1867 and was made mandatory by
Chapter 371 of 1873—an act entitled to prevent fraud. In 1935

a libellant died before the expiration of 6 months after a decree

nisi and in Diggs v. Diggs, 291 Mass. 399, application was made
by the surviving libellee to vacate the decree and dismiss the

proceeding. The administrator and next of kin of the widow of

the libellant sought a decree absolute nunc pro tunc as of a date

prior to the death of the libellant. The court denied jurisdiction

to enter such a decree as the death ended the marriage. In the

opinion, Chief Justice Rugg said (at p. 402)

:

"The interest of the public is in the preservation of the marriage status

until actually dissolved by an effectual decision of the court" (cases cited).

"The public welfare is not subserved by accelerating the date of a divorce

absolute for the benefit of the heirs of a deceased libellant."

The existence of children under the age of 21 is not the only

public reason for the requirement of the 6 months' period. There
may be a variety of other circumstances.

In our opinion the public welfare would not be served by
''accelerating the date of a decree absolute" by statute as pro-

posed by H. 241.

H. 1621—RELATIVE TO THE PRIOR FILING OF A LIBEL
FOR DIVORCE OR PETITION FOR SEPARATE SUPPORT
WHEREIN AN OVERT ACT IS ALLEGED SHALL NOT BE
DEEMED TO BE A CONCLUSIVE PRESUMPTION TO
DEFEAT A LIBEL FOR DIVORCE FOR DESERTION

(Referred by Resolves, Chapter 21)

1 Section 22 of Chapter 208 of the General Laws, as appearing

2 in the Tercentenary Edition, is hereby amended by adding at

3 the end the following sentence: — The prior filing of a libel

4 for divorce or petition for separate support, wherein an overt

5 act is alleged, shall not be deemed to be a conclusive presump-

6 tion to defeat a libel for divorce for desertion.

G.L, Chapter 208, Section 22 (referred to in this bill), now
provides

:

"A libel for divorce for desertion shall not be defeated by a temporary re-

turn or other act of the libellee if the court finds that such return or other

act of the libellee was not made or done in good faith, but with intent to defeat

such libel."
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The purpose of the addition in this bill is to carry out a sug-

gestion made by the late Judge Hitch, a former judge of the

Probate Court in Bristol County, of long experience on the bench.

He suggested the modification and clarification of the "Rule in

the Najjar Case."

In his book on "Practice and Procedure in the Probate Courts,"

published in 1952 after he had left the bench, he discussed the

"Rule in the Najjar Case" (227 Mass. 456) as follows (Hitch, pp.

157-158)

:

"The libellant, the wife, filed a libel for divorce in 1913 alleging cruel

and abusive treatment and failure to support. On this libel no service was

ever made and no action taken after the filing of the libel. In 1916 the wife

filed a new libel on the ground of desertion. Held that the overt act of filing

the earlier libel on the round (sic) of cruel and abusive treatment and neglect

to provide in 1913 raised a conclusive presumption that the libellant consented

to the desertion and did not intend to live with the libellee, and so she could

not maintain the last libel, which was dismissed. Cites Ford v. Ford [143

Mass. 577.]

"(Ed. This rule is based on a legalistic theory which is often wrong and

often imposes an unasked and often unwanted benefit on the guilty party.

The presumption ought to be rebuttable.)

"Prior Libel for Desertion—No Presumption

Delgreco v. Delgreco (1948) 322 Mass. 706, 79 NE 2d 185.

"Libel for divorce for cruel and abusive treatment and desertion in 1936.

Desertion only was proved. In 1943 the libellant had filed a libel for the same

desertion. This was dismissed under Probate Divorce Rule 43. Held that it

cannot be conclusively presumed as a matter of law from the filing of the first

libel for the cause of desertion that the libellant was no longer willing to live

with the libellee. The case of Najjar v. Najjar (1917) 227 Mass. 450, 116 NE
808, distinguished.

"Petition for Living Apart—No Presumption

Espinola v. Espinola (1930) 273 Mass. 450, 173 NE 2d 926.

"This was libel for desertion by the husband. It appeared that he had filed

a petition for living apart and asking the Court to restrain the wife from

imposing any restraint on his personal liberty, and to make any order con-

cerning the care of the children. That does not indicate that the husband

consented to the wife living apart, and the Najjar case does not apply.

"Craskin v. Craskin (1934) 288 Mass. 56, 192 NE 314.

"Libel for cruel and abusive treatment dismissed without prejudice. A
divorce for desertion could not thereafter be brought."

The latest reference to the Najjar case appears in Meyer v.

Meyer (in 1957), 335 Mass., at pp. 295-6-7, as follows:

"The husband sought revocation of the 1949 decree on the ground that the

wife in 1952 had brought proceedings (still pending) in New York for an
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absolute divorce on the ground of adultery, in which the husband did not

submit to the jurisdiction of the New York court. His contention is that the

sole ground of the 1949 decree was desertion and that the initiation of the

New York divorce proceedings was conclusive proof of consent to that deser-

tion, requiring dismissal of the separate support proceedings under the doctrine

of Najjar v. Najjar, 227 Mass. 450.

"Authority to grant orders for support exists under G. L. (Ter. Ed.)

c. 209, § 32, as amended by St. 1938, c. 136.

"Najjar v. Najjar, 227 Mass. 450, relied on by the husband, holds that a

libel for divorce on the ground of cruel and abusive treatment, brought by a

wife within three years following her husband's desertion of her, was conclusive

proof that thereafter the continuance of the desertion was with her consent,

thus preventing divorce on the ground of desertion. See also Craskin v. Craskin,

288 Mass. 56; Rubinstein v. Rubinstein, 319 Mass. 568, 575-576. These cases,

dealing with divorce, do not control (as the Fleming and Tuttle cases, supra,

indicate) a proceeding under G. L. (Ter. Ed.) c. 209, § 32, for separate support

to provide for the wife, while grounds for her living apart exist.

"Although the desertion of the wife by the husband in 1942 was the basis

specified in the wife's original petition for separate support, her proof in that

proceeding of 'written communications of a threatening and cruel nature' and

of a character repudiating the marriage and seeking its termination (see

Turner v. Turner, 234 Mass. 37, 40-41; Bradford v. Bradford, 296 Mass. 187,

189-190) was ample, as the probate judge found, to warrant the finding, recited

in the 1949 decree, that in 1949 the wife was living apart from the husband for

justifiable cause. Fleming v. Fleming, 293 Mass. 147. See Brown v. Brown,

323 Mass. 332, 334."

In view of the unlimited variety of facts which may exist in

connection with marital problems, we agree with Judge Hitch that

the law needs clarifying and that while a presumption has its

proper place in practice it should be a "rebuttable" presumption

when the facts justify it.

Accordingly, we recommend the bill in the slightly revised form

of the following:

DRAFT ACT

Section 22 of Chapter 208 of the General Laws is hereby amended by add-

ing at the end thereof the following sentence—The prior filing of a libel for

divorce or petition for separate support shall not be deemed to raise a

conclusive jDresumption to defeat a libel for divorce for desertion.
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H. 456—REMOVING BOTH MAXIMUM AND MINIMUM
LIMITATIONS OF RECOVERY IN TORT

ACTIONS FOR DEATH
(Referred by Resolves, Chapter 30)

We do not recommend this bill.

The first section reads:

1 Section L Section 1 of chapter 229 of the General Laws, as

2 most recently amended by section 1 of chapter 427 of the acts

3 of 1949, is hereby further amended by striking out the intro-

4 ductory paragraph and inserting in place thereof the following

5 paragraph:—If the life of a person is lost by reason of a defect

6 or a want of repair of or a want of a sufficient railing in or upon

7 a way, causeway or bridge, the county, city, town or person

8 by law obliged to repair the same shall, if it or he had previous

9 reasonable notice of the defect or want of repair or want of

10 railing, be liable in damages to be assessed with reference to the

11 degree of culpability of the defendant and recovered in an

12 action of tort commenced within two years after the injury

13 causing the death by the executor or administrator of the

14 deceased person, to the use of the following persons and in the

15 following shares:

—

The only words ''struck out" by this section are "not exceeding

one thousaiid dollars" which now appear after the word "damages"

in line 10. This would subject each "county, city, town or person"

referred to to unlimited damages. That would be a pretty severe

burden on taxpayers.

Section 2 of Chapter 229 as amended by Section 1 of Chapter 238

of 1958 now limits liability for death caused by negligence to "not

less than two thousand nor more than twenty thousand."

Section 2 of House 456 simply omits those words thus removing

the limitations.

Section 3 of H. 456 would change Section 6E of Chapter 229

as amended by Section 7 of Chapter 238 of 1958, and Section 4

would change Section 11 as amended by Chapter 298 of 1960,

to adjust them to the removal of all limitations on damages for

death proposed by the first two sections.

Discussion

The bill presents a question of legislative policy. As stated in

Harper and Jones on "Torts," vol. 2, chap. 24, pp. 1284-5:

"It is thoroughly famihar legal history that there was no common law right

of recovery for wrongful death ... It is also familiar that this situation has
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been modified by statute in all of our states. But there is the greatest variety

of patterns of solution both in the statutes themselves and in the judicial

decisions interpreting them. . . . The fact that all civil remedies for wrongful

death derive from statute has important consequences. Since the right was

unknown to common law the legislatures which created the right were free to

impose restrictions upon it."

Illustrations of such restrictions are limitations of the amount
which may be recovered and limited periods for bringing action.

The history of death statutes in Massachusetts is clear.

In Brooks v. Fitchburg & Leominster St. Ry., 200 Mass. 8

(at p. 12), the court said:

"It is elemental in this Commonwealth that at common law there was no

recovery for negligence causing loss of life. Our earliest statute providing

damages for death, was passed more than two hundred years ago and related

to death caused by defects in highways. 1 Prov. Laws (state ed.) 136. ... It

was the only statute of the kind until St. 1840 c. 80 was passed which gave a

remedy by indictment against all common carriers . .
."

That the right to recover for death is "wholly the creature of

statute," has been expressly recognized over and over again be-

fore and since the Brooks case. See Carey v. Berkshire R.R. Co.,

1 Cush. 475 (at p. 478) ; Shaw v. Boston & Worcester R.R., 8

Gray 45 (at pp. 80-81) ; Hudson v. Lynn Boston R.R., 185 Mass.

510 (at p. 514) ; Sherlag v. Kelley, 200 Mass. 232 (at p. 234) ;

Brown v. Thayer, 212 Mass. 392 (at pp. 398-399); Duggan v.

Bay State St. RR., 230 Mass. 370 (at pp. 375-376); Putnam
V. Savage, 244 Mass. 83 (at pp. 84-85).*

The legislature has also recognized this and exercised its au-

thority to regulate the remedy in the public interest by pro-

viding limitations the amount of which have been changed from

time to time. The present maximum limit in Massachusetts is

$20,000.

This question of legislative policy—whether the present limits

should be removed—^is raised in a time of apparently increasing

claim mindedness and expanding accidents and injuries largely

due to motor vehicles on the ground or in the air and their effect

on insurance problems and the rising costs of living. Under these

conditions is it wise to add to the constant movement for in-

creased damages by legislation as proposed by H. 456? It would
seem, perhaps, more in the public interest to take steps to reduce

* We have received and examined a recent article by a Colorado law student in the July-
August 1961 issue of "Dicta" (pp. 237-244) in which he discusses the statutory limits on
recovery in various states and suggests that they should be disregarded by the courts if they
are not removed by the legislature. The article begins with a sweeping statement directed to
every state. The article is clearly not applicable to Massachusetts, as pointed out in the quota-
tion from the opinion by Rugg, J. (later Chief Justice) in the Brooks case and in other cases
cited.
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accidents and resulting losses before increasing damages. Accord-

ingly, we do not recommend H. 456 because it involves a broader

j&eld of study than the Judicial Council is equipped to make.

H. 1857—PROVIDING FOR MANDATORY
SEQUESTRATION OF WITNESSES

UPON REQUEST
(Referred by Resolves, Chapter 11)

1 Chapter 276 of the General Laws is hereby amended by
2 striking out section 39, as appearing in the Tercentenary Edition,

3 and inserting in place thereof the following section:

—

4 Section 39. The court or justice may, while examining a

5 witness, exclude from the place of examination all other wit-

6 nesses, and shall if requested, or if cause therefor appears, order

7 the witnesses for or against the prisoner to be kept separate,

8 so that they cannot converse with each other until their ex-

9 amination.

The bill is a copy of the present section 39. It "strikes out"
only the one word ''may" in line 6 and substitutes the word ''shall"

thus making exclusion from the court room and separation of wit-

nesses mandatory "if requested or if cause therefor appears."

We do not recommend this bill.

The practice of separation of witnesses as a precaution against

possible perjury or combination for perjury if the court considers

it necessary in the interests of justice is very old.

As stated by Wigmore (Evidence, 3rd ed., § 1837, vol. 6, p. 349),

"There is perhaps no testimonial expedient which, with as long a

history, has persisted in this manner without essential change.

"The practice of course crossed the water with the common law.

Today, in many jurisdictions of the United States and Canada
statutes have expressly (though unnecessarily) made provision for

sequestration, usually concerning its employment before commit-
ting magistrates."

The first statute in Massachusetts (R.S. of 1836, c. 135, § 16)

was directed only to a committing "magistrate."

In the note to chapter 135 relative to commitment the com-
missioners said:

"In this chapter, the commissioners have endeavored to embody, with the

existing statutes, such further provisions ... as they have thought necessary

jor the direction of magistrates and officers of justice, in conducting these

proceedings."
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The judges of the courts were expected to know the law on the

subject without a statute.

In Massachusetts the court has always had authority to exclude

and separate the witnesses on its own motion or when requested

by either party. The statute (section 39, above quoted) is merely

declaratory of the law and practice prior to 1836. In the celebrated

trial in 1830 of Com. v. Knapp for murder, 9 Pick. 495, before the

full bench of the Supreme Judicial Court, Justices Putnam, Wilde

and Morton sitting, it appears that:

"An inquiry was made in regard to excluding from the court room, all the

witnesses except the one who might be under examination. The court said

that where a motion has been made for that purpose it has generally been

granted. The counsel for the prisoner then requested that the witnesses . . .

be directed to withdraw, and the court passed an order accordingly." (P. 499.)

Thus it was, and still is, a common law discretionary practice

with or without a declaratory statute.

The Purpose and History of the Common Law Practice

Its purpose is a precaution against perjury or a combination of

perjury. It is used more commonly in criminal than in civil cases

and mostly in capital cases. Beginning with an article in The
Harvard Law Review in 1901 (vol. 14, p. 475) the substance of

which appears in the 3rd Edition of his book on ''Evidence,"

vol. 6, sections 1837-1938, 1939, Wigmore has told the history of

the practice in detail with an exhaustive collection of the authori-

ties.

In section 1839, p. 358, he states that:

"A few courts concede that sequestration is demandable as of right. But,

the remainder following the early English doctrine hold it grantable only in

the trial courts' discretion, declaring usually, however, that in practice it is

never denied, at any rate for an accused in a criminal case."

He states his opinion that it ought to be a right. He quotes in

a footnote from an English case in 1837 the words "almost a

right," but on the same page he suggests that the judge should

have authority "to refuse an order of segregation where it does

not appear to be asked in good faith, i.e., not in the honest hope

of exposing false testimony, but merely to obstruct the trial or to

embarrass the opponent's management of his case."

That is discretion.

In Com. V. Eddy, in 1856, 7 Gray 583, but more fully reported

in 19 Law Reporter 611 (issue of March 1857) the opening para-

graph was:
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"When the witnesses for the prosecution were called, Lothrop moved to ex-

clude from the room those who were to testify in regard to the killing, until

they should be respectively called to the stand. The Attorney General assented

to the motion, and suggested the practice to be to impound all the witnesses,

except the medical ones, on both sides. Per Curiam. All the witnesses on both

sides, except the medical witnesses, must be excluded."

That is discretion.

In Com. V. Hall, 4 Allen 305, Chief Justice Chapman said

(p. 306)

:

"It was within the discretion of the judge to admit the witnesses who had

been ordered to be excluded from the court room during the trial to testify,

although the order had not been obeyed by them. 1 Archb. Crim. Pr. (Water-

man's ed.) 574 and cases cited. It is necessary that the making, modifying and

revoking of orders relating to the course of the trial shall be left to the discre-

tion of the presiding judge."

See also for facts calling for discretion, Com. v. Crowley (168

Mass. 121 at 128).

So the common law discretionary rule recognizes the administra-

tive fact that, as stated by Chief Justice Chapman

:

''It is necessary that the making, modifying and revoking of

orders relating to the course of the trial shall be left to the discre-

tion of the presiding judge," under the particular circumstances

in the case before him which cannot be foreseen in advance in

such a way as to justify a mandatory statute of general application

which must obviously cause unnecessary interference and delay

in many cases.

In Massachusetts under the common law and statutory practice,

referred to in section 29 above quoted, so far as we are aware dur-

ing the past 150 years or more the Massachusetts judges have used

their discretion with fairness under the circumstances before them.

Aside from the bill referred to us we have heard of no complaints

of their practice and therefore do not recommend H. 1857, in the

absence of evidence of abuse of the ancient common law discretion

during so long a period.
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H. 1008 AND H. 2412—"FURTHER DEFINING THE DUTIES
OF A TRIAL JUDGE IN CERTAIN ACTIONS AT LAW

IN THE SUPERIOR COURT"

(Referred by Resolves, Chapter 78)

"Chapter 231 of the General Laws is hereby amended by inserting after

section 60A, as appearing in the Tercentenary Edition, the following section:

—

"Section 60B. In any action at law in the superior court in which a jury

trial has either been waived or not claimed, the trial judge shall in writing

find the facts on all issues of facts joined in the pleadings, declare the conclu-

sions of law arising upon the facts found, and enter a general finding accord-

ingly."

This is the same bill referred to the Council in 1959 quoted in

the 35th Report (p. 30) and reported on as follows:

"We do not recommend this bill. In our opinion it would unduly delay the

decision of cases at law, place a heavy burden on the trial judge, result in un-

necessarily extended and detailed findings and rulings in many cases which

would offset any supposed advantages of the practice proposed by the bill."

The Council is still of the same opinion and therefore does not

recommend the bill.

H. 2412 (referred by Resolves, Chapter 78) provides:

"Chapter 231 of the General Laws is hereby amended by inserting after sec-

tion 81, as appearing in the Tercentenary Edition, the following new section:

—

"Section 81A. In any civil action wherein the justice shall direct a verdict

or make a general finding, he shall state in the record his reasons therefor."

The same reasons against H. 1008 above quoted apply to

H. 2412.

The table of Superior Court business for the year ending June
30, 1960 facing page 60 of the 4th report of the Executive Secre-

tary to the Supreme Judicial Court (Pub. Doc. 166) shows jury

waived cases 597, verdict ordered 213, findings (Law) for plaintiff

366, for defendant 159, equity cases 593.

.
The court can now state reasons in writing if the court con-

siders such a statement needed in the interest of justice but to

make such a statement mandatory in every case by statute would
obviously cause delay and increase congestion. Such a require-

ment would not seem to comply with the spirit of the 30th Article

of the Bill of Rights and would increase the burden and reduce
the capacity of the judges to dispose of the growing business of a
hard working court. As stated in a previous report, effective ad-

ministration of a great court cannot be expected if legislation is
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constantly enacted for wholesale restrictions of the administration

of its business by advance requirements without knowledge of the

facts to which such requirements will be applicable.

We oppose both H. 1008 and H. 2412 as against the public

interest as adding to the existing legislation which has crippled

the administration of justice throughout the Commonwealth as

explained in our 36th report, pp. 9-14.

H. 1005—REQUIRING FORTY-EIGHT HOUR NOTICE
PRIOR TO THE HEARING OF COURT CASES

(Referred by Resolves, Chapter 52)

"Chapter 231 of the General Laws is hereby amended by inserting after

section 79 the following section:

—

Section 79A. No party in htigation in the courts of the commonwealth

shall be defaulted or nonsuited unless he shall have received notice of the

hearing of his case at least forty-eight hours prior thereto, and in each such

case the hearing shall be held within four hours after the expiration of the

forty-eight hour notice."

We do not recommend the bill. It is, in our opinion, another

proposal for mandatory wholesale dictation as to administrative

procedure which overlooks the problems involved in the arrange-

ment and effective operation of the court in dealing with the

varied facts in cases coming before it for which the court is

charged with primary responsibility.

H. 1000—AN ACT AUTHORIZING AND DIRECTING THE
GOVERNOR OF THE COMMONWEALTH TO APPOINT
A RESIDENT OF EITHER ESSEX, ROCKPORT OR
GLOUCESTER ASSOCIATE JUSTICE OF THE
DISTRICT COURT OF EASTERN ESSEX

(Referred by Resolves, Chapter 3)

"The governor of the commonwealth is hereby authorized and directed to

appoint a resident of either Essex, Rockport or Gloucester (which is, in fact,

the judicial district of the district court of eastern Essex) associate justice

of the district court of eastern Essex to replace the late associate justice,

Lincoln Simonds, and that said associate justice be compensated according to

the provisions of General Laws, chapter two hundred and eighteen."
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We respectfully call attention to the fact that this document

is not a "subject matter" of proposed legislation, but a legislative

request and "direction" to the governor to appoint a resident of

one of three municipalities to fill a judicial vacancy in a specified

court. Such a request or direction seems to us clearly beyond the

scope of the constitutional legislative function under the 30th

article of the Bill of Rights as the selection of judges is exclusively

in the executive department.

H. 997—RELATING TO VENUE OF ACTIONS COMMENCED
BY TRUSTEE PROCESS IN THE DISTRICT COURTS

(Rejerred by Resolves, Chapter 17)

1 Section 2 of chapter 223 of the General Laws is hereby amended

2 by striking out the first sentence, as appearing in section 2 of

3 chapter 387 of the acts of 1934, and inserting in place thereof

4 the following sentence:—Except as provided in section twenty-

5 one of chapter two hundred and eighteen and except as provided

6 in this section, a transitory action in a district court shall be

7 brought in the county where one of the defendants lives or has

8 his usual place of business, or, if commenced by trustee process,

9 in the county where any one of the persons named in the writ as

10 trustee lives or has his usual place of business, and, in either

11 case, in a court within whose judicial district one of the parties

12 lives or has his usual place of business, except that an action

13 commenced by trustee process may be brought in the municipal

14 court of the city of Boston if any trustee resides or has his usual

15 place of business in Suffolk county.

We do not recommend the bill.

The only part of Section 2 which is changed is in line 9 by sub-

stituting the words "where any one of the persons" named in the

writ as trustee in place of the words in the present section "where

all persons" named in the writ as trustees.

This extends the venue to any county in which any trustee may
live or have his usual place of business which may be remote from

the defendant's locality. This is now allowed only if one trustee is

in Suffolk. See lines 12-15 of the bill copied from the present

section.

We think the proposed extension would be unfair to defendants

as it would enable a plaintiff who named more than one trustee

to select the most distant and inconvenient county for the de-

fendant and his lawyer to reach.
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H. 3015 OF 1961—RELATIVE TO THE DEFENSE OF
IRRESPONSIBILITY IN CRIMINAL

PROCEEDINGS

Our 36th Report, pages 17-34, proposed a draft act dealing

with the defense of irresponsibility in criminal proceedings. A
minority report by two members of the Judicial Council took

exception to the proposed definition of mental disease or defect

excluding responsibility in the revised § 100 of G.L. Chapter 123

proposed in the draft act.

Following the hearing on this draft act on March 21, 1961,

before the Joint Committee on Judiciary of the legislature, a

revised draft of this act was approved by all the members of

the Judicial Council and was reported favorably as H. 3015 by
the Joint Committee on the Judiciary. This bill, after passing the

House, was rejected in the Senate on May 24, 1961.

There is reason to believe that the changes made in this draft

act following the hearing before the Joint Committee on the

Judiciary have removed most of the objections to the draft act

in its original form. We believe that on further consideration the

legislature might wish to act favorably on the bill. Accordingly,

we recommend the draft act set out below, substantially in the

form in which it was favorably reported by the Joint Committee
on the Judiciary as H. 3015.

We wish to refer specially to our consideration of this matter
in our 36th Report, pages 17-26. The major change embodied in

our draft is the elimination of the specific definition of the in-

sanity test for criminal cases, in § 100 of the draft act. Instead,

the revised form of § 100 merely provides:

"Section 100. When the defendant is acquitted on the ground of mental

disease or defect excluding responsibility, the verdict and the judgment shall

so state."

The effect of this statutory provision is to reaffirm the com-

mon law test of irresponsibility in criminal proceedings which

was originally adopted in Commonwealth v. Rogers, 7 Metcalfe

500, in 1844. As pointed out in our 36th Report, pages 17-18,

this test is much broader than the M'Naghten Rules set forth

in England in 1843, one year before the decision in Commonwealth
V. Rogers, which were never adopted in Massachusetts.

The most recent formulation of this test shows its capacity

for growth. It is set forth in Commonwealth v. Harrison, Massa-

chusetts Advance Sheets 1961, page 483. The Supreme Judicial
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Court thus summarized the present law in Massachusetts on this

subject (pages 498-500)

:

"The chief issue at the trial was the defendant's sanity, and this was fully

tried, both as to knowing the difference between right and wrong, and as to

irresistible impulse. Commonwealth v. Rogers, 7 Met. 500, 502. Common-
wealth V. Chester, 337 Mass. 702, 711-712.

"Dr. Stein testified at length that the defendant had a disturbed emotional

state which 'explodes irresistibly' on 'insignificant provocation' and that when

the defendant fired the shots 'he was suffering from an irresistible emotional

impulse to explode and that the question of right and wrong didn't matter.'

Drs. Goodman and Freedman testified to the contrary view (section I, supra).

It is unnecessary to refer further to the psychiatric testimony to show that the

issue for sanity was fully presented. The judge correctly stated the applicable

law. The testimony of the physicians and the coUoquy, set out or summarized

herein, show that the rule of Commonwealth v. Rogers, 7 Met. 500, 502,

reaffirmed in Commonwealth v. Chester, 337 Mass. 702, 711-713, was applied

in terms of modern psychiatric concepts and with little of the possible con-

fusion which may result from references to differences between legal insanity

and mental illness. On the evidence and under the charge, if the jury had

concluded, as they could have, that the defendant was seized by an impulse

to kill, which, in all substance, he was incapable of resisting, they could have

found him insane. See Thirty-Sixth Report of the Judicial Council (1960),

Pub. Doc. 144, pp. 17-39.

"The defendant is admittedly a 'border line defective' with serious emotional

or mental afflictions. But the Constitution and general principles of law leave

to the jur}^ as laymen the decision whether criminal capacity exists in such

cases. This is not a case where we can say, as a matter of law, that the de-

fendant was so mentally defective and afflicted that he lacked capacity to

commit the crime of murder.

"The statute consigns the facts as well as the law to our consideration with

the power and duty exercised by a trial judge upon a motion for a new trial.

Commonwealth v. Cox, 327 Mass. 609, 614. On a review of the record in all

aspects of fact and law it is our conclusion that justice does not require another

trial." [Footnotes omitted.]

Accordingly, the members of the Judicial Council are unanimous

in recommending enactment of the following draft act, which

would leave to the jury the decision whether criminal capacity

exists in criminal cases under the present Massachusetts common
law test set out above in Commonwealth v. Harrison. We in-

corporate herein by reference House 3015 of 1961 and recom-

mend its passage with Section 100 in lines 3 to 5 revised to read:

"Section 100. When the defendant is acquitted on the ground of mental

disease or defect excluding responsibility, the verdict and the judgment shall

so state."
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H. 1459—AN ACT RELATIVE TO CHILDREN CHARGED
WITH CRIMINAL OFFENSES

(Referred by Resolves, Chapter 25)

1 Section 80 of chapter 119 of the General Laws as most recently

2 amended by section 17 of chapter 310 of the acts of 1948 is hereby

3 amended by striking out said section 80 and inserting in place

4 thereof the following section:

—

5 Section 80. If a child between fourteen and seventeen years

6 of age, except for offenses punishable by death or imprisonment

7 for life, is found guilty of an offense and is not considered a fit

8 subject for commitment to the custody of the youth service

9 board, said child shall be committed or bound over for trial to

10 the superior court according to the usual course of criminal pro-

11 ceedings. If a child between fourteen and seventeen years of

12 age charged with an offense punishable by death or imprison-

13 ment for life appears to be guilty, the court shall commit or

14 bind over said child to the superior court for trial according to

15 the usual course of criminal proceedings and if it appears on the

16 whole examination that no crime has been committed or that

17 there is not probable cause for charging said child therewith

18 said child shall be discharged.

We recommend a revised draft of the bill.

In 1959, in Metcalf v. Comm., 338 Mass. 648, the court was

faced with unusual questions of procedure in a case in which a

juvenile was charged with murder. In the opinion the court said:

"The questions have never been passed on by this court; nor are there any

decisions interpreting the statutes under consideration that are of any assist-

ance. The chief difficulty arises from an attempt to reconcile the various pro-

visions governing dehnquent children, and, more especially, sees. 52, 61, and

74. Most of these difficulties stem from the failure of the statutes to deal

with the procedure to be followed in a case of this sort.

"In ascertaining the legislative purpose we are mindful of the mandate that

sees. 52-63 be construed liberally in order that children, as far as practicable,

shall be treated, 'not as criminals, but as children in need of aid, encourage-

ment and guidance.' G. L. c. 119, sec. 53. We might add that our approach

to these sections would be in that spirit quite apart from the statutory

command. We are also mindful of the further provision in sec. 53 that pro-

ceedings against children under these sections 'shall not be deemed criminal

proceedings.'

"The statute has as its principal aims the correction and redemption to

society of delinquent children. To accomplish these objectives certain basic

changes in the traditional method of dealing with criminal offenders have

been made in the case of juveniles. Partly to avoid infringement of the
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constitutional rights of juveniles and partly to avoid attaching to them the

stigma of a criminal, special procedures for the hearing of juvenile offences

have been established and the determination to be made is not that of criminal

guilt but of delinquency. G. L. c. 119, sec. 53."

After discussing various sections of Chapter 119 the court held

that the statutory procedure by which a juvenile case reaches the

Superior Court had not been followed.

The criminal jurisdiction of district courts begins with Sec-

tion 26 of G. L., Chapter 218 and in Section 29 provides that

they ''shall have jurisdiction concurrent with the Superior Court

of felonies not punishable by death or imprisonment for life

committed by juvenile offenders under seventeen."

Section 80 of Chapter 119 provides that "If a child found

guilty is not considered a fit subject for commitment to the custody

of the Youth Service Board, he shall be bound over to appear before

the Superior Court according to the usual course of criminal

proceedings."

After the Metcalf case there were two single justice decisions,

the Hurd Case and the Wesson Case,

In the Hurd Case, a child was charged with an offense within

the court's jurisdiction under Section 29 of Chapter 218. Without

referring to that section the single justice described the required

procedure, as follows:

"From a reading of the relevant sections of C. 119 governing such cases,

I am of the opinion that the Superior Court was without jurisdiction to sen-

tence the petitioner. It is plain that the intent of C. 119 is that all proceedings

against children under the age of seventeen for offenses not punishable by

death must be commenced in the first instance by a delinquency complaint

in a District Court. If the child is between the ages of 14 and 17 the de-

linquency complaint may be dismissed if the court deems that course advisable

and he may be tried on a regular criminal complaint. Sec. 61 and 75. But

when the case is heard on a criminal complaint instead of on a delinquency

complaint, the court has a duty to hear the case and render a finding of

guilty or not guilty. If the finding is not guilty that is the end of the matter.

But if there is a finding of guilty the court may do one of two things: [1]

commit the petitioner to the youth service board, with the consent of that

board or [2] if it considers that the defendant is not a fit subject for such

commitment it must bind him over to the Superior Court. Sec. 76 and 80.

This is made clear by Sec. 80 which reads: 'If a child found guilty by a court

or trial justice is not considered a fit subject for commitment to the custody

of the youth service board, he shall be bound over to appear before the

Superior Court according to the usual course of criminal proceedings.' This

imposes an affirmative duty on the judge of the district court to determine

[1] guilt or innocence and [2] upon a determination of guilt to decide

whether the petitioner is a fit subject for commitment to the youth service
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board. It is only after the judge has decided that the petitioner is not a fit

subject for such commitment and has bound liim over to the Superior Court

that that court acquires any jurisdiction. Up to that time a juvenile offender

is entitled to the benefits and protection of the procedure designed for such

•offenders and until that procedure has been exhausted the Superior Court

never acquires jurisdiction. The question is one of jurisdiction and may not

be waived. Consequently the appearance of the petitioner before the Superior

Court and the plea of guilty in that court conferred no jurisdiction on that

court to proceed in the matter."

Then followed the Wesson Case of a boy of 15 years against

Avhom delinquency proceedings were begun and dismissed, and

later he was bound over to the Superior Court on criminal pro-

ceedings, on charges involving robbery and murder. He was not

found guilty on the criminal proceedings, nor was he found not

to be a suitable subject for the Youth Service Board in the district

court. The penalty for the crime of robbery is life or any term

of years and, therefore, the robbery cases and the murder case

were not offences over which the district court had jurisdiction,

in accordance with said Section 29 of Chapter 218. Wesson was
subsequently indicted on numerous charges, among which was an

indictment for murder and several indictments for robbery. In

the Superior Court he pleaded guilty to second degree murder and
to several indictments charging robbery. He was sentenced for

life on the second degree murder charge and on one robbery

charge he was also sentenced to life imprisonment, which sentence

was to be served concurrently. He subsequently brought a writ

of error in the Supreme Judicial Court, in substance reciting

error in that the procedures of the statutes as interpreted in the

Hurd Case had not been complied with. Unfortunately, the single

justice in his brief decision made no distinction between the

offences charged in the Hurd Case and offences excepted by
Section 29 of Chapter 218. The opinion, in effect, ordered that

the procedure to be followed was that set forth in the Hurd Case.

These cases were considered in detail in an illuminating dis-

cussion of the law relating to juvenile offenders, before the Insti-

tute of Juvenile Court Judges on April 4, 1961, by Edward V.

Keating, a member of the Boston Bar and Clerk of the Superior

Court for Criminal Business in Suffolk County. It is printed in

the Massachusetts Law Quarterly for October 1961 [Vol. 46,

No. 3]. As the draftsman of H. 1459 at a hearing before the Com-
mittee on Public Welfare he explained the purpose of the bill and
that ''due to a claim of ambiguity" in the language of the bill it

was referred to the Council.



58 JUDICIAL COUNCIL P.D. 144

It is suggested that the Hurd and Wesson cases raise the ques-

tion as to whether Section 80 of Chapter 119 or Section 29 of

Chapter 218 determine the jurisdiction of the district courts. In a

statement to the Council Mr. Keating points out:

"In view of the law as laid down in both the Hurd and the Wesson cases,

I feel that many District Court Judges now feel with some justification that

in all cases of this kind, even in those offences the penalty of which is life

imprisonment or death, it is mandatory that the district courts follow the

procedure as set forth in the Hurd case so that in the event a child between

14 and 17 years of age is charged by criminal complaint with the crime of

murder, after delinquency proceedings have been begun and dismissed, it

is incumbent upon the district court to have a full trial of the offence and

either find the defendant guilty or not guilty and if found guilty to further

find that he is not a fit subject for commitment to the Youth Service Board

and thereafter, bind or commit him to the Superior Court for trial. It can

readily be seen that a trial of a first degree murder case in the district court

would place a great burden upon them necessitating the calling of a great

many witnesses and the incurring of great expense, which would not be neces-

sary if the law made it clear that in such cases it was only incumbent on the

District Court Judges to find probable cause and to bind the defendant over

as in the ordinary criminal proceeding concerning a defendant over 17 years

of age.

"I also wish to point out that where a District Court Judge, sitting on a

case involving a chUd charged with delinquency, the reason the Court dis-

misses such a delinquency charge and orders that a criminal complaint be

brought, is I submit, because the Court feels that the defendant should be

held for the Grand Jury, which would make a full trial in the district court

wholly unnecessary.

"It was my purpose in drafting House Bill 1459 to make Sec. 80 of Ch. 119

consistent with the provisions of the law contained in Sec. 29 of said Ch. 218

and to bring them in harmony with each other."

We agree with the purpose of the bill thus stated, but, following

a discussion with Mr. Keating, the Council revised lines 11-18

of House 1459 and submits the following:

DRAFT ACT

An Act relative to children charged with criminal offenses.

Section 80 of chapter 119 of the General Laws as most recently amended is

hereby amended by striking out said section 80 and inserting in place thereof the

following section:

Section 80. If a child between fourteen and seventeen years of age, except

for offenses punishable by death or imprisonment for life, is found guilty of

an offense and is not considered a fit subject for commitment to the custody

of the youth service board, said child shall be committed or bound over for

trial to the superior court according to the usual course of criminal proceedings.

If a child between fourteen and seventeen years of age is charged with an
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offense punishable by death or imprisonment for life and if it appears on the

whole examination that such a crime has been committed and that there is

probable caitse to believe the child guilty thereof, the court shall commit or

bind over said child to the superior court for trial according to the usual

course of criminal proceedings, and if it appears on the whole examination

that no crime has been committed or that there is not probable cause for

charging said child therewith said child shall be discharged.

H. 1854—RELATIVE TO OPTOMETRY
(Referred by Resolves, Chapter 39)

An Act conferring jurisdiction upon the supreme judicial court and

superior court to restrain violations of the optometry laws upon

I

petition of the attorney general, the board of registration in op-

tometry, or a professional society of optometrists.

1 Chapter 112 of the General Laws is hereby amended by in-

2 serting after section 72A, the following section:

—

3 Section 72B. The supreme judicial court and the superior

4 court shall have concurrent jurisdiction in equity, upon peti-

5 tion of the attorney general, or of the board of registration in

6 optometry, or of any professional society or association of op-

7 tometrists incorporated under the laws of this commonwealth,

8 to restrain violations of sections sixty-six to seventy-three B,

9 inclusive.

After this bill was referred, the petitioner (The Massachusetts

Society of Optometrists) submitted to the Council a shorter bill

omitting the words italicized above in lines 5 to 9 and reading:

"The Supreme Judicial Court and the Superior Court shall have concurrent

jurisdiction in equity, upon petition of the Board of Registration in Optometry

to restrain violations of sections sixty-six to seventy-three B, inclusive."

We do not recommend either draft.

The bill was opposed by unanimous vote of the New England

Ophthalmological Society at its meeting on April 12, 1961, and

the Council has received and examined voluminous literature on

both sides. In order to understand the controversy and the history

of the bill referred to us, we must understand the meaning of

words.

There are 3 groups licensed in Massachusetts to render services in connec-

tion with human vision, and the following definitions are used for these and

similar groups throughout the United States by the National Society for the

Prevention of Blindness:
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"1. An Ophthalmologist (Oculist) is a Doctor of Medicine (M.D.) who,

while hcensed to practice aU branches of medicine and surgery, has

specialized in the examination of the eyes and related structures and

in the prevention, diagnosis, and treatment of their defects and diseases,

prescribing whatever is required, including eyeglasses. His education

and training qualify him to relate findings observed in an examination

of the eye to those diseases in the other parts and systems of the body

which may have an effect on the eye.

"2. An Optometrist is one whose education, training and licensure qualify

him to examine eyes, without the use of drugs, for abnormal visual

problems not due to disease. He may prescribe, fit and supply eye-

glasses and provide visual training for such conditions. If his examina-

tion leads him to suspect a defect or disease requiring medical or surgi-

cal treatment he will refer the patient to a qualified physician or

surgeon.

"3. A prescription optician is a skilled technician who is qualified to grind

lenses, fit and dispense eyeglasses.

In Massachusetts, ^'Optometry" is a limited profession expressly

defined by statute hereinafter quoted.

Much of the literature has to do with nation-wide disagree-

ments beyond the borders of Massachusetts.

The '^subject matter" referred to us in connection with the

bill presents the more limited question whether by extending the

jurisdiction of the court optometrists and more specifically the

Board of Registration of Optometrists should be singled out from

other numerous ''boards of registration," ranging from doctors to

"hairdressers" (governed by G.L. chapter 112), for special author-

ity for enforcement of criminal sanctions by civil proceedings con-

trary to the recent decision of the Supreme Judicial Court.

The Effect of the Bill

While the bill seeks to extend the jurisdiction of the court, its

primary effect would be to enlarge the statutory scope of G.L.,

sections 66 and 67, as to optometry and, specifically, the functions

of the "Board of Registration," which are now limited.

Accordingly, we summarize the facts and controversy as pre-

sented to us, submit the opinion of the Supreme Judicial Court

which the bill seeks to change, and explain the result of our study

of the legislative intent in optometry statutes involved and the

judicial decisions in regard to them and our judgment on the

proposal referred to us.
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The Statutory Definition of Optometry

IN Massachusetts

G.L. Chapter 112, Section 66, is a penal act carrying a criminal

penalty.

"1 The practice of optometry, as referred to in sections

2 sixty-seven to seventy-three, inclusive, is hereby defined

3 to be the emploj-ment of any method or means, other than the

4 vse of drugs, for the diagnosis of any optical defect,

5 deficiency or deformity of the human eye, or visual or

6 muscular anomaly of the visual system, ( ;
) or the adaptation

7 or prescribing of lenses, prisms or ocular exercises for

8 the correction, relief or aid of the visual functions."

Attention is called to the words in italics in lines 3-4.

Section 67. Board of Registration; Records, Rules, Report.—The board

of registration in optometry, herein and in sections sixty-eight to seventy-

three, inclusive, called the board, shall keep a record of the names of all

persons examined and registered by it and of all moneys received and dis-

bursed by it, and a duplicate thereof shall be open to public inspection in

the office of the state secretary. The board shall make rules and regulations

governing its procedure, governing registration and applications therefor,

and governing the practice of optometry. Said rules and regulations shall

be consistent with the provisions of sections sixteen to eighteen, inclusive,

of chapter thirteen and sections sixty-six to seventy-three, inclusive, of this

chapter. The board shall make an annual report of the condition of optom-

etry in the commonwealth. (1912, 700, § 4; 1920, 512, § 2; 1934, 339, § 2,

appvd. June 27, 1934.)

Section 71 provides that "the Board may refuse to grant a cer-

tificate of registration" and "may revoke or suspend" such a

certificate.

The Penalty for Violation

G.L. Chapter 112, Section 72A:

"Whoever, not being lawfully authorized to practice optometry, practices

optometry, or holds himself out as a practitioner ... or violates any other

provision of sections sixty-six to seventy-three, inclusive, or any rule or regu-

lation made under authority thereof, shall, except as provided in section sixty-

five, be punished for the first offence by a fine of not less than fifty nor more

than two hundred dollars, or by imprisonment for not more than three months,

or both ; and for a subsequent offence, by a fine of not less than two hundred

nor more than five hundred dollars, or by imprisonment for not less than three

nor more than six months, or both."

G.L. Chapter 112, Section 73:

"Sections sixty-six to seventy-two A, inclusive, shall not apply to physicians

and surgeons lawfully entitled to practice medicine in the Commonwealth, or
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to persons who neither practice nor profess to practice optometry, but who

sell spectacles, eyeglasses or lenses, either on prescription from such physicians

or surgeons, or from optometrists authorized to practice in the Common-
wealth, or as merchandise from permanently located and established places of

business when not sold for the purpose of correcting defective vision. . .
."

The Decision of the Supreme Judicial Court

In 1959 the petitioners filed a bill in equity for an injunction

against some opticians alleging violations of the optometry law.

As the case led to the bill H. 1854 referred to the Council and

as the opinion states fully and fairly the questions and arguments

presented by the plaintiffs and the present law of Massachusetts,

which the petitioners for H. 1854 seek to change, we print the

substance of the opinion as follows:

"Massachusetts Society of Optometrists and Another vs. James H.

Waddick, Junior (and a companion case).

(Advance Sheets 1960, pp. U5-U9)

"Williams, J. The plaintiffs in these suits are Arthur F. March, Junior,

a registered optometrist practising in Concord, and Massachusetts Society of

Optometrists, a corporation with a membership of more than 500 registered

optometrists comprising approximately seventy-five percent of the registered

optometrists practising in Massachusetts. The defendant in [each] case is . . .

a registered optician, but not a registered optometrist, physician or surgeon.

... In each [case] it is alleged that the defendant is engaged in the unlawful

practice of optometry by prescribing and adapting contact lenses for the cor-

rection, relief and aid of the visual functions and that his activity constitutes

a nuisance which endangers the public and threatens it with substantial and

irreparable harm. [It is alleged that] this activity does substantial and irre-

parable harm to the plaintiffs 'by interfering with their advantageous relation-

ships with the general public and diminishing the reputation of registered

optometrists, including the . . . [plaintiffs] with the general public' It is

also alleged that the defendant publishes in newspapers of wide circulation

and in circulars advertisements ... in violation of G.L. c. 112, § 73A.

"Each defendant demurred on the grounds that the bill stated no cause of

action entitling the plaintiffs to relief and that they had no standing to main-

tain the suit. The demurrers were sustained and the cases reported to this

court.

"The question for decision is whether registered optometrists are entitled,

either individually or collectively without proof of special damage, to an in-

junction against the illegal practice of optometry by persons who are not regis-

tered and are not physicians or surgeons. Although we entertained a similar

bill in McMurdo v. Getter, 298 Mass. 363, this problem was not presented

since facts were alleged from which actual damage to the plaintiff was inferable

and the parties agreed that 'the sole question to be decided is whether or not,
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on the facts set forth herein, the defendants are illegal^ engaged in the prac-

tice of optometry.'

"Courts have differed widely in deaUng with the right to equitable relief of

persons holding licenses similar in character to those possessed by the plain-

tiffs. See Callmann, Unfair Competition and Trade-Marks (2d ed.) § 63.3;

11 So. Cal. L. Rev., p. 476; 32 Notre Dame Lawyer, p. 311. Injunctions have

been granted on the theory that by the unlicensed practice of a defendant a

property right of the plaintiff has been invaded, or that the activity of the

defendant constitutes a public nuisance. (Cases cited.) Equitable rehef has

been refused by courts holding that no property right has been encroached

upon or imperilled and no nuisance created. (Cases cited.) It is stated in

Restatement, Torts, § 710: 'One who engages in a business or profession in

violation of a legislative enactment which prohibits persons from engaging

therein, either absolutely or without a prescribed permission, is subject to

liability to another who is engaged in the business or profession in conformity

with the enactment, if, but only if, (a) one of the purposes of the enactment

is to protect the other against unauthorized competition, and (b) the enact-

ment does not negative such liability.'

"The object of our statutes, G.L. c. 112, §§ 66-73B, as amended, wherein

the practice of optometry is defined and the practice restricted to those found

properly qualified after examination by the board of registration in optometry

(see G.L. c. 13, § 16) is to promote pubhc health and welfare by protecting

from improper treatment persons suffering from defects of the eye. Common-
wealth V. Houtenbrink, 235 Mass. 320, 323. Commonwealth v. S. S. Kresge

Co., 267 Mass. 145, 148-149. See Lawrence v. Board of Registration in Medi-

cine, 239 Mass. 424, 428-429; Commonwealth v. Ferris, 305 Mass. 233; Kay
Jewelry Co. v. Board of Registration in Optometry, 305 Mass. 581, 583; Flynn

V. Board of Registration in Optometry, 320 Mass. 29, 34; New Jersey State

Bar Assn. v. Northern N. J. Mortgage Associates, 22 N. J. 184, 195.

"Their justification, similarly to that for the statute limiting the right to

practise law to members of the bar (G.L. c. 221, § 46A), is not in the protec-

tion of the registrants from competition, but in the protection of the public

from being advised and represented by incompetent and unreliable persons.

See Lowell Bar Assn. v. Loeb, 315 Mass. 176, 180.

"The provisions respecting the right to practise optometry do not suggest

a legislative purpose to confer on registrants having such right an additional

right to restrain the unauthorized practice by others. . . . [Emphasis sup-

plied.]

"In the absence of statutory authority the right of the plaintiffs to main-

tain these suits depends on whether the allegations bring them within the juris-

diction of equity. The assertion that the activity of the defendants does

substantial and irreparable harm to the plaintiffs by interfering with their

advantageous relationships with the general public and diminishing the repu-

tation of registered optometrists, including the plaintiffs, with the general

public is a mere conclusion. (Cases cited.) No facts are stated as to actual

or imminent competition or interference with the plaintiffs' practice by the

defendants from which it could be found that unless relief is granted the right
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of the plaintiffs to practise will be impaired to a material degree. See Kenyan

V. Chicopee, 320 Mass. 528, 534.

"The allegations that the activities of the defendants constitute a nuisance

which endangers the public and threatens it with substantial and irreparable

harm purport to be made in the pubhc interest and state reasons for the

enforcement of the criminal statutes pertaining to the illegal practice of op-

tometry and the imposition of the substantial penalties provided by §§ 72A

and 73A. It is plain that, so far as preventing harm to the public is concerned,

the object of these suits is to enforce these penal statutes by injunction. This

we have held is not within the jurisdiction of equity. Commonwealth v.

Stratton Fin. Co., 310 Mass. 469. Maiden v. Flymi, 318 Mass. 276. See

Waltham v. Mignosa, 327 Mass. 250, 253.

"The objections to so called 'criminal equity' are stated in Commonwealth

V. Stratton Fin. Co., at p. 474, and need not be repeated. The remedy by

criminal prosecution is said to be complete. The right of the plaintiffs to main-

tain their suits is not enhanced by calling the illegal practice of the defendants

a nuisance. If it were such, which we do not intimate (see Commomoealth v.

Stratton Fin. Co., supra, p. 473), the Attorney General is the proper person

to procure its abatement. Dartmouth v. Silva, 325 Mass. 401, 404. We think

that the plaintiffs, either personally or as representatives of the public, have

not stated a case for equitable relief.

"Orders sustaining the demurrers affirmed."

Following this decision the petitioner filed H. 1854 to change

it. In support of the bill they submitted copies of somewhat simi-

lar bills adopted in other states. We examined these, but, as stated

in the opinion just quoted, ''courts have differed widely" in dealing

with the matter referred to us, and the Massachusetts Court, after

carefully weighing the varying practice in other states, has re-

affirmed, for convincing reasons, the established practice here of

long standing.

In order that the way in which the problem was presented to

the Council by both sides may be understood in case the matter

comes up again for public consideration, we present, in their own
words, summaries of their positions.

The Position of the Optometrists

"TO THE MEMBERS OF THE JUDICIAL COUNCIL
"Herewith is presented a summary of the position of the Massachusetts

Society of Optometrists on the matter of a bill (H. 1854) heard before the

Joint Committee on the Judiciary, March 7, 1961. It was supported at that

hearing by the Board of Registration in Optometry and the Massachusetts

College of Optometry as well as the Society; no opposition was recorded. The
bill is now referred for study by the Judicial Council.

"Our purpose in seeking this amendment to the optometry law is to provide

for a more efficient administration of the laws governing the practice of op-
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tometry by enabling the courts to curb abuses by injunctive process in addi-

tion to the criminal process now available. The need for this is considered in

more detail in the enclosed 'Summary of the Need for the Proposed Legisla-

tion.'

"Our intent is to make the law effective in areas where it has proved weak,

"MASSACHUSETTS SOCIETY OF OPTOMETRISTS is the state asso-

ciation of the national professional organization of optometrists, the American

Optometric Association. The Society was founded in 1907 and comprises

approximately 500 members or about 75% of the eligible practicing optome-

trists in the Commonwealth.

"THE OPTOMETRY LAW (for statutory definition of optometry see

App. B). The statutes governing the practice of optometry were enacted in

1912 and appear in Chap. 13: ss. 16-18 inch, and Chap. 112: ss. 66-73B inch

of the General Laws. They establish a Board of Registration in Optometry;

define the practice of optometry and establish the educational and examination

requirement for license to practice; provide for revocation and suspension of

hcense; and establish the penalty for the unlawful practice of optometry." . . .

"Summary of the Need for the Proposed Legislation

"1. This measure relates to the function of the Board of Registration in

Optometry and provides a means of greatly improving the effectiveness of

the Board in carrying out their duties as prescribed by law. At least ten other

states have similar statutes (see App. C), and the medical and dental prac-

tice acts of many states include similar provisions.

"2. The primary function of the Board is to protect the public against

the illegal, unethical or incompetent practice of optometry.

"3. The duties of the Board may be divided into two main classifications:

"(a) to qualify those who desire to practice optometry and to govern the

methods and standards by which they practice; and,

"(b) to prevent unqualified persons from practicing optometry.

"4. The means of carrying out 3 (a) above are direct and well-defined,

namely, the threat or actual suspension or revocation of the hcense to practice.

"It is in the area of duties described in 3 (b) above where difficulties arise

which interfere with effective administration of the optometry law and in which

abuses arise that are inimical to the public welfare. It is the aim of the pro-

posed addition to the law to provide means of effectively eliminating these

abuses.

"5. The practice of optometry is defined by statute in Chapter 112, Section.

66 of the General Laws, a copy of which is attached (App. B).

"Unfortunately it is not a simple matter to delineate this or any other health

profession. The boundaries between this field and others are not sharp and

there arises many questions about what is or is not the practice of optometry.

The law very wisely provides that the Board shall include only qualified and

practicing optometrists who therefore have the speciahzed knowledge required
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to make these decisions. However, once made, the means of remedying the

situation are not always available and effective. The proposed law provides

such a means.

"6. The present law can be enforced only through criminal proceedings. In

cases which may not be gross and clearcut violations the Board may be under-

standably reluctant to apply these criminal sanctions for any or all of the

following reasons:

"(a) a desire not to interfere unnecessarily with individual rights in the

matter of earning a livelihood.

"(b) hesitation to bring criminal suit with its attendant penalty.

"(c) the natural hesitancy of a relatively small Board to begin a legal

action which it may not be able to carry on effectively with the means

and funds at its command.

"7. The injunctive process provides an effective and speedy means of carry-

ing out the intent of the law which is not available to the Board at the present

time."

We see nothing in Section 67 of Chapter 112 to support the

statement in this summary that it is part of the "duty" of the

Board ''to prevent unquahfied persons from practicing optometry,"

as stated in ''3b." Like other boards of registration in Chapter 112

their functions are to "protect the public" by qualifying practi-

tioners and issuing and revoking certificates within the limitations

of Section 66. They have no further powers or duties. Prevention

by enforcement of criminal penalties is the function of the law

enforcement officers as explained by the court in the Waddick
opinion and the opinion in Sachs v. Board of Registration in

Medicine, 300 Mass. 426, which gives the history of the statutory

"professional" status of optometry and its limitations in Massa-

chusetts. Criminal penalties were enforced in the Houtenbrink case,

235 Mass. 320, and the Kresge Co. case, 267 Mass. 145 (cited

in the Waddick opinion).

With the statement quoted above the petitioners submitted to us

copies of the brief in the Supreme Judicial Court in the case here-

inafter mentioned, a pamphlet of about 25 pages, "The Bulletin

of the Massachusetts College of Optometrists," and a similar

"Bulletin" of the School of Optometry at the University of Cali-

fornia, also two pamphlets about "optometry," one, "Optometry
and Your Eyes," issued by the American Optometric Association,

and the other, "Your Eyes and Optometry," issued in North
Carolina,

All of this material has been examined, but need not be dis-

cussed in this report.



P.D. 144 JUDICIAL COUNCIL 67

The Position of the Ophthalmologists (Oculists)

IN Opposition to H. 1854

Statement submitted by Dr. Lawrence R. Dame of Greenfield,

President, New England Ophthalmological Society, and former
President of the Massachusetts Medical Society:

"May 10, 1961

"Mr. Frederic J. Muldoon, Chairman,

Judicial Council of Massachusetts

"Dear Mr. Muldoon:

"The New England Ophthalmological Society, by unanimous vote at its regu-

lar meeting held on April 26, 1961 instructed me (as its president) to submit

a statement opposing the proposed granting of the 'right' to sue in equity

that is requested in H. 1854.

"The reasons for this opposition are:

"1. Although this petition would ostensibly grant this 'right' to optometrists

to sue opticians it could, if granted, result in suits against the technician

assistants of physicians who are specialists in the diseases of the human
eye;

"2. This 'right,' if granted, could result in the estabUshment of controls over

the activities of these technician assistants to physicians by members of

a group who are not physicians and who themselves are licensed only

for a limited field of services;

"3. This 'right,' if granted, could by extended apphcation of the contained

principle, result in similar suits and controls over the technician assist-

ants of aU other physicians (whether specialists or not) by members of

other groups who have been licensed only for limited fields of services

:

i.e.,

"(a) Podiatrists-chiropodists over the technician assistants of physi-

cians who are speciaUsts in orthopedic surgery;

"(b) Registered laboratory technicians over the office assistants of

physicians when electrocardiograms are being taken, when blood

counts are being done, when urine examinations are being made,

etc.

"4. This 'right,' if granted, could therefore restrict and delay the prompt

and accurate determination by physicians of disease in, and the institu-

tion of prompt and necessary treatment to, any of their patients and

is certainly not in the public welfare.

"5. Strict administrative adherence to the intent of the Legislature and to

the wording of the General Laws that pertain to the activities granted

to optometrists and opticians would obviate the need of such suits and

would prevent any interpretation that the fitting of lenses grants also

any right to fit prostheses to human beings.

"Sincerely yours,

"Lawrence R. Dame, M.D."
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Additional statement submitted by Dr. Dame on the problem
of contact lenses:

"Ophthalmologists use 'contact lenses' in a very limited number of eye

conditions to obtain improvement in vision that cannot be obtained with reg-

ular eyeglasses, and then only after careful evaluation of the situation. The
careful use of anesthetizing drops and of staining material on the eyeball

is necessary for that highest degree of accuracy required in fitting this 'lens'

to the cornea to maximize vision and minimize possible injury.

"Actually, as this 'lens' goes beyond the mere function of focussing light

rays on the human retina to that of molding the human cornea, it becomes a

prosthesis. Associated with this molding function are the altered sensibilities,

the altered physiology, the increased possibilities of surface wounds and of

infection of the cornea. In the interests of the public welfare alteration of

the tissues of the human eye has, in Massachusetts, always been granted only

to those who meet the requirements of the Board of Registration in Medicine.

"Both optometrists and opticians have interpreted the words of their

licensure as allowing them to fit these 'contact lenses' to the human eyeball,

and they have increased their sales through advertising or through respond-

ing to the vanity, or other, interests of the pubUc beyond the therapeutic

uses. Optometrists maintain that they have a legal right to do this fitting and

that the opticians do not.

"Physicians of experience in this field doubt that either group has. or

should have, the unsupervised legal right to mold eyes with this prosthesis.

Neither group, by either training or experience, is qualified to recognize

existing or impending disease, to protect the eye, or to treat the complications

that do follow the use of this prosthesis. The increasing occurrence of acute

injury to, and the infection of, the cornea and the occasional need of sur-

gically removing the eye as a result is increasingly disturbing to physicians."

Dr. Stone

At a meeting of the Council in September, Messrs. Marsh and
St. Clair stated the position in support of the bill substantially

as in brief before the Supreme Judicial Court in the Waddick
case and in the summary, quoted above, submitted to the Council

by Mr. Marsh dated May 29, 1961.

Dr. Dame stated the position of the oculists in opposition

substantially as in his letter to Mr. Muldoon of May 10, also

quoted above.

Also present on the invitation of the Council was Dr. William
Stone, Jr., a practising oculist, the head of a research department
at the Massachusetts Eye and Ear Infirmary that deals with
artificial eyes and protheses, the physiology of human corneas in

health and disease, and with contact lenses, and the head of clinical

research for the consolidated Lions Clubs.

Dr. Stone described in some detail his experience with eyes and
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''contact lenses" and their dangers and the fact that injuries to

patients from the use of contact lenses appeared to be increasing

as their sale and use increased. He explained and emphasized

their effect on ''tissues" rather than "light" and the need of care-

ful use of something considered a drug by physicians but not by

the optometrists.

The use of drugs is expressly excluded from optometry by the

statute.

The Expanding Use of Contact Lenses

In a copyright pamphlet entitled "your EYES and your OP-
TOMETRIST," issued by the "Vision Research Institute,, 114

North Pine St., Wilson, North Carolina," submitted to the mem-
bers of the Council by the petitioner, the following information

appears under the title, "The Miracle of Contact Lenses":

''The development and improvement of contact lenses by optometrists in

the last few years has been a significant contribution to the field of vision

care. In 1950, there were only 200,000 contact lens wearers in the entire

nation. Today there are three milhon, and the nmnber is increasing rapidly.

"No larger than a cigarette tip, the contact lens covers only part of the

cornea or the colored part of the eye. It is held in place by a force known

as capillary attraction, which is formed by the natural tear layer of the eye

and the contact lens.

"The most frequent visual disorders for which contact lenses are used are

nearsightedness, distorted vision and farsightedness. However, contact lenses

are prescribed for a variety of visual problems and may be substituted for

conventional glasses. There are many types of eyesight problems which only

contact lenses will correct.

"Made of durable, optical-quality plastic they protect the eyes and are al-

most unbreakable. Like conventional glasses, contact lenses are made in many

shades and colors for use as sun glasses. They are virtually invisible.

"Closeup reveals size of contact lens in comparison to wearer's fingertip.

Made of modern plastic it is one-third of an inch in diameter. Contact lenses

are prescription ground in two dozen eye colors for use as sun glasses."

Conclusion

We have already explained that the problem referred to us is

limited to the question whether the jurisdiction of the courts

should be expanded as proposed in the bill so that the long-

established practice in Massachusetts in regard to equity juris-

diction recently reaffirmed by the Supreme Judicial Court will be

changed by creating an exception for a single board of registration

of a single statutory limited profession or calling selected from a

number of other boards of registrations with similar limited

functions.
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We oppose the bill for the reasons stated by the Supreme Judi-

cial Court, and we are not impressed by the legislation in some
other states which was called to our attention.

In reporting thus on the legislative problem presented by the

petitioning optometrists, we do not wish to be understood, and
we do not understand that the ophthalmologists wish to be under-

stood, as disparaging or underestimating the extensive and helpful

work of optometrists or of their "board of registration" within

their limited statutory field in Massachusetts. We simply, after

studying the statutes and decisions as requested, disagree with

the proposal referred to us.

H. 1815—PROVIDING THAT UNLAWFUL OPERATION OF
A MOTOR VEHICLE RESULTING IN THE DEATH

OF A PERSON WITHIN ONE YEAR SHALL
BE PUNISHABLE BY IMPRISONMENT

OR FINE OR BOTH
(Referred hy Resolves, Chapter 61)

1 Chapter 90 of the General Laws is hereby amended by insert-

2 ing after section 24A, as appearing in the Tercentenary Edition,

3 the following new section:

—

4 Section 2Jf.B. Whoever drives a motor vehicle in violation of

5 the law and as a proximate result of such unlawful operation a

6 person is injured and dies as a result of such injuries within one

7 year, shall be punished by imprisonment in the Massachusetts

8 correctional institution, Walpole for not more than five j^ears,

9 by imprisonment in the house of correction for not more than

10 two and one half years, or by a fine of not less than one hundred

11 dollars nor more than one thousand doUars, or by both imprison-

12 ment and fine.

This is the 3rd reference and discussion of this subject matter.

We do not recommend the bill.

We respectfully call attention to the fact that in 1958 following

a tragic accident in Haverhill resulting in the death of a child

the Council was requested by the legislature to report on "the

operation of motor vehicles, especially with reference to the penal-

ties for manslaughter and other offences causing death or injury."

The Council's report appears on pages 8-15 of the 34th report and

a substantial part of that report was repeated in 1960 in connec-

tion with a bill relative to driving so as to endanger referred to
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US and discussed in the 36th report, pages 42-46. H. 1815 is within

the field of that discussion.

We now have three different statutory crimes of causing death

—first, the common law crime of first degree murder, also defined

by statute and specified penalty (see G.L. 265, §§ 1 and 2);

second, murder in the second degree defined with penalty in sec-

tions 1 and 2; and third, the common law crime of manslaughter

also covered by statute in section 13 with penalty.

H. 1815 now proposes a 4th statutory crime of causing death

by a wholesale arbitrary increased penalty for every one who in

any way "drives a motor vehicle in violation of the law" followed

''as a proximate result" by death ''within one year," and while

not defining it as "manslaughter" provides a penalty similar to

that for "manslaughter" but reducing the maximum penalty from
20 years to five, and providing a minimum. Now just what does

all this mean?
The present criminal statute applicable to a person who (in

the words of H. 1815) "drives a motor vehicle in violation of law"
is subsection (2) (a) of section 24 of G.L. Chapter 90, which reads

as follows:

Subsection (2) (a). Whoever upon any way or in any place to which the

pubhc has a right of access operates a motor vehicle recklessly or operates

such a vehicle negligently so that the lives or safety of the public might be

endangered, or upon a bet or wager or in a race, or whoever operates a motor

vehicle for the purpose of making a record and thereby violates any provision

of section seventeen of any regulation under section eighteen, or whoever with-

out stopping and making known his name, residence and the register number
of his motor vehicle goes away after knowingly colliding with or otherwise

causing injury to any other vehicle or property, or whoever uses a motor

vehicle without authority knowing that such use is unauthorized or whoever

loans or knowingly permits his license to operate motor vehicles to be used

by any person, or whoever makes false statements in an application for such

a hcense or falsely impersonates the person named in such an application or

procures such false impersonation whether of himself or of another, or who-

ever in an application for registration of a motor vehicle or trailer gives as

his name or address or the place where such vehicle is principally garaged a

false name, address or place, shall be punished by a fine of not less than twenty

nor more than two hundred dollars or by imprisoimient for not less than two

weeks nor more than two years, or both ; and whoever operates a motor vehicle

upon any way or in any place to which the pubhc has a right of access and,

without stopping and making known his name, residence and the register num-
ber of his motor vehicle, goes away after knowingly colliding with or otherwise

causing injury to any person shall be punished by imprisonment for not less

than two months nor more than two years. A summons may be issued instead

of a warrant for arrest upon a complaint for a violation of any provision of
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this paragraph if in the judgment of the court or justice receiving the com-

plaint there is reason to believe that the defendant will appear upon a summons.

Here in one section are 10 separate crimes for unlawful driving

with varying separate penalties.

In our previous discussions in the 34th and 36th reports we
pointed out that no specific proposal for legislation was men-
tioned in the resolve but some members of the legislature and
various public officials and others were reported, repeatedly, in

the press, as favoring more severe penalties, suggesting that the

courts were too lenient, suggesting greater money penalties and
favoring an investigation. After the passage of the resolve the

Council received the following suggestion from Gen. Whitney,

then the Commissioner of Public Safety:

"Convictions for manslaughter in such cases are, as you know, few and far

between.

"My thought on this subject is that where there is a conviction for driving

to endanger or for reckless driving and a fatality occurred as a result of such

driving, a jail sentence of six months or more should be mandatory. Further-

more, the court should have no power to suspend the sentence in such a case.

"This change is put forward with the idea in mind that it might well prove

to be an effective step in the reduction of our accident rate in the Common-
wealth."

This suggestion of a mandatory jail sentence as a deterrent for

driving "under the influence" of liquor or recklessly or driving to

endanger was similar to, but less drastic than, H. 1815 (now
before us). From our previous discussion we think the following

quotations are needed to get the problem in perspective.

"Under modern conditions Americans want automobiles, and most of them

need, or think they need them, if they can get them. A motor vehicle is a

dangerous modern machine succeeding the earher and less, but still, dangerous

'horse and buggy,' as the customary instrument of travel on the highways. It

is to some extent 'dangerous,' especially in the hands of unskilled operators, to

operate one at all. In view of the inevitable possibilities of unforeseen acci-

dents, even the most careful operators (and it is true of pedestrians also) live

in a world which is becoming more 'dangerous' all the time, but that is simply

a modern condition of life that has to be faced and accepted as the starting

point of our study.

"Where does law enter the picture? Obviously the law must accept the use

of dangerous machines on the highways as not legally 'dangerous' unless and

until such use by somebody becomes more than ordinarily 'dangerous,' just as

it was obliged to do with the 'horse and buggy.' So the law steps in at that

point. We all know, not only from observing other people but by observing

our own behavior, that there are degrees of danger in our dangerous world.

These introductory remarks may seem so elementary as to be unnecessary,

but we believe the study we are asked to make must begin with them if it is
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to make sense in the motor vehicle world of today when cars dominate life

in so many directions. A sentimental approach to the inevitable tragedies

will get us nowhere.

"This brings us to the administration of the law as it is and the question

whether the courts are too lenient in unposing the existing penalties. Here

we must remember that the fact that an accident happens resulting in death

or injury does not mean that a particular individual is responsible in a civil

or in a criminal proceeding. In Reardon v. Boston El. Ry., 247 Mass. 124,

Chief Justice Rugg said (p. 126)

:

" 'The mere occurrence of the collision on the highway was no evidence of

the neghgence of the defendant. This is the rule of our own cases.'

"About a dozen cases are cited. The fault must be proved in each case to

the court or jury and the facts and evidence may differ. A child may sud-

denly run in front of a car driven by the most careful driver. There may be

a sudden glare preventing sight. All kinds of unexpected things may happen

suddenly to careful drivers because of the behavior of a pedestrian or some-

body or something which cannot be avoided. Judges and juries have to hear

the evidence and decide about such things. Surely we would not have it other-

wise; and if there is evidence of fault the court has to decide how much fault

before imposing sentence. That is why the legislature has made the penalties

flexible. Would we have it otherwise? In the thousands of accidents that

come before the court, of course, some mistakes of judgment may occur. No
law can prevent that. Everybody makes mistakes sometime."

"The Meaning of a Criminal Statute

"There is another fact to be remembered in connection with the statute

above quoted about operating a car 'negligently so that the lives or safety

of the public might be endangered.' It has been called to our attention that

there have been, and still are, marked differences of opinion and practice as to

its meaning.

"Returning to our introductory discussion, we have pointed out that under

the dangerous conditions of our automobile necessities for travel 'the law must

accept the use of dangerous machines on the highways as not legally 'dan-

gerous' unless and until such use by somebody becomes more than ordinarily

'dangerous.'

"In the Wisconsin Law Review for March 1958 (at p. 210) this is explained

as follows:

" 'The primary function of the ordinary negligence concept is determining

whether a person should be required to pay damages. The function of the

negligence concept in the criminal law is in determining the sort of conduct

which is, although inadvertent, sufficiently dangerous to warrant criminal

sanction. Since the emphasis is upon the conduct it follows that the distinction

should be based upon the dangerousness of the conduct; that is, the conduct

must contain a greater risk of harm than is necessary to form a basis for tort

liability only.'

"When our statute is approached in this way we think its criminal meaning

is clear on its face.
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"We think closer thinking about the nature and interpretation of the

criminal offense may relieve the courts of the criticism of 'leniency' by demon-

strating the purpose on the face of the statute to provide the existing serious

penalties only for aggravated dangerous operation—aggravated beyond the

basis of a civil suit for damages. Even then, justice, obviously, wiU require

proof beyond the mere fact of a death or injury from an accident, the mere

occurrence of which proves nothing without evidence of fault and when distinc-

tions in the law exist, even in a civil case, as Chief Justice Rugg stated flatly

in Altman v. Aronson, 231 Mass. 588, at p. 593, 'a party has a right to insist

that the jury be instructed in conformity to them.' See also Tompkins v.

Pratt, 1958 Advance Sheets 131-2, where the case is cited in connection with

the evidence. This rule, obviously, apphes with even greater force in a criminal

proceeding.

"Turning now to the suggestions of more frequent charges of manslaughter

and for increased penalties.

"1. Manslaughter—it is a common law crime of homicide in circumstances

less deliberate than 2nd degree murder. It is not confined to motor vehicles

and not defined by statute, but the penalty by G. L. Chapter 265 is:

" 'Section 13. Whoever commits manslaughter shall be punished by impris-

onment in the state prison for not more than twenty years or by a fine of not

more than one thousand dollars and imprisonment in jail for not more than

two and one-half years.'

"It may consist of causing death by any means with an automobile, a rail-

road train, or anything else from beating with a club to starving one's wife by

failing to feed her. (See forms of indictment in G. L. Chapter 277.) For what

seem to us obvious reasons, as pointed out by the letter of Gen Whitney, a

charge of manslaughter is not often made by a prosecuting officer or grand

jury in motor accidents as a matter of judgment on the facts and strength of

the evidence.

"2. Driving 'recklessly' is a separate offense in the same paragraph and

subject to the same flexible penalty as driving 'negligently so that the public

might be endangered.' While the two offenses may be combined in the facts,

obviously the word 'recklessly' is more culpable and harder to prove than

'negligently so that.' It is a question of state policy whether the penalty for

'reckless' driving should be increased when it results in death or injury and if

so how much. As already indicated, the penalties are now severe.

"3. Driving 'under the influence' raises the same question of polic3^

"4. Finally, operating 'negligently so that,' an offense the meaning of which

is variously and ill advisedly interpreted, as already explained.

"These last two offenses are the most common criminal charges and the

statutory maximum penalties are already severe if and when imposed."

It should also be noticed that it is often stated at the bar that

criminal proceedings for some motor vehicle offenses are sought

not to secure punishment but to get a conviction as a basis for a

settlement of civil damages.
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With all these varied offenses, uncertainties, possible mistakes

of judgment, misunderstanding of traffic facts, perjury, or near

perjury from poor or colored memory of witnesses, especially after

long delays in trials because of congested dockets, H. 1815 would

apply to every conviction of anything listed in subsection (2) (a)

of section 24 of chapter 90, a blanket 2nd degree manslaughter

penalty in case of death within a year with all the added uncertain-

ties and difficulties of proof of "proximate result" of an injury.

For these reasons we oppose H. 1815, but renew our recom-

mendation of the rephrasing of the clause as to driving to en-

danger as reported by the Judiciary Committee and passed by the

House as H. 3019 (of 1961), reading as follows:

DRAFT ACT

1 Paragraph (2) (a) of section 24 of chapter 90 of the General

2 Laws, as amended by section 1 of chapter 230 of the acts of 1937,

3 is hereby further amended by striking out, in hnes 4 and 5, the

4 words "neghgently so that the hves or safety of the pubhc might

5 be endangered" and inserting in place thereof the words :
— so

6 dangerously under the circumstances that he should be conscious

7 that he is unreasonably endangering the lives or safety of the

8 public,— so as to read as follows: — (2) (a) Whosoever upon any

9 way or in any place to which the public has a right of access

10 operates a motor vehicle recklessly, or operates such a vehicle

11 so dangerously under the circumstances that he should be con-

12 scious that he is unreasonably endangering the lives or safety oj

13 the -public.

THIRTEEN EMINENT DOMAIN BILLS

(Referred by Resolves, Chapters 12 and 15)

Background of the Law of Eminent Domain

In order to bring these various problems into perspective, a

brief account of the nature and history of the relation of the gov-

ernment to the individual citizen may be helpful. As usual in

examining broad matters with a long history, we find opinions of

Chief Justice Shaw and his Court between 1830 and 1860 in the

formative background, supplemented in this matter by an article

by James B. Thayer in 1856 in "The Monthly Law Reporter"

Vol. 19 (new series Vol. 9) pp. 241-262 and 301-325.

In Inhabitants of Springfield v. Conn. River R.R. Co., 4 Cush.

63 at p. 71, Chief Justice Shaw said:
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"The power of eminent domain is a high prerogative of sovereignty founded

upon pubHc exigency ... to which all minor considerations must yield, and

which can only be limited by such exigency."

But the method of exercising this power is expressly limited by

the 10th article of the Bill of Rights which provides the individual

citizen with a right against the sovereign state as follows

:

"Whenever the public exigencies require that property of any individual

should be appropriated for public uses, he shall receive a reasonable com-

pensation therefor."

The interpretation and application of these constitutional words

to particular facts have been discussed in many cases since 1780

(see notes in the annotated editions of the General Laws (Chapter

79) ). In substance the legal result is that the owner is entitled to

compensation for direct taking of specific property, but compensa-

tion for ''consequential" damage (such as moving cost, relocation

cost, loss of business, good will, etc.) is not required by the Con-

stitution. However, such losses, within reasonable limits, may be

provided for by the legislature as a matter of financial policy if

considered advisable in the public interest. As stated by Mr. Jus-

tice Ronan in United States Gypsum Co. v. Mystic River Bridge

Authority, 329 Mass. 130 (at p. 137)

:

"The Legislature, ... is not limited in providing compensation to damages

which the landowner is entitled to receive as a matter of constitutional right

but may extend compensation to instances where an exercise of eminent do-

main would result in a real hardship to one whose property has been damaged

or injured if he were deprived of compensation."

H. 461—FOR THE RELIEF OF DISPLACED
SMALL BUSINESSES

(Referred by Resolves, Chapter 12)

Section 1. Any person or corporation which is displaced from any area

which is taken by eminent domain under the urban development acts or

similar clearance plans, and who has operated a business in such area for one

or more years prior to the taking of such area, shall be compensated for the

loss of such business which may result from such takings.

Section 2. Compensatory damages shall be allowed for the fair value of

such business, the loss thereof, including good will, and the damages shall be

determined in the same manner as in the taking of real estate by eminent

domain.

Section 3. This act shall apply to every category of business in such area,

excepting such corporations which own and operate more than one similar
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business in any other area of the same city or town or have more than two

branches of said business within the commonwealth.

The following statement was submitted by the petitioner in

support of the bill:

"Since so much hardship is endured by estabhshed businesses which are

forced either to re-locate or to go out of business, some measure of assistance

should be provided by law. Such provision is not without precedent. I refer

you to the Metropolitan Water Act of 1895 wherein a large portion of the

Town of West Boylston was taken by eminent domain for water supply pur-

poses. Not only was compensation provided where the land was actually

taken, but also to continguous owners whose business decreased in value. The

constitutionality of this Act was settled in the following cases:

Whiting V. Commonwealth, 196 Mass. 468 and

Earle v. Commonwealth, 180 Mass. 579."

We do not recommend the bill.

While we appreciate with sympathy the indirect hardships which

may result from takings, there being no constitutional require-

ment for such extended compensation, this proposal to extend it

by legislation, in view of the great increase in takings, would seem

to involve enormously increased public cost affecting the financial

policy of the Commonwealth and its subsidiary branches of the

extent of which we have no available sources of adequate informa-

tion.

H. 2164—TO PROVIDE WITHIN THE COMMONWEALTH
OF MASSACHUSETTS, A SYSTEM OF RELOCATION AS-

SISTANCE TO THOSE PERSONS OR BUSINESS FIRMS
DISPLACED BY EMINENT DOMAIN OR

ANY PUBLIC ACTION
(Referred by Resolves, Chapter 15)

1 Section 1. The commonwealth of Massachusetts shall es-

2 tablish a system for the provision of relocation assistance to

3 those persons or business firms displaced as a result of taking by

4 eminent domain or any public action by the commonwealth, or

5 by any public authority.

1 Section 2. This same relocation system shall be responsible

2 for assisting the local community in its attempts to provide safe,

3 decent, sanitary dwellings or business locations which are not

4 less desirable in regard to public and commercial utihties, and at

5 rents and prices within the financial means of the families or

6 businesses displaced, and further, shall develop procedures for
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7 informing families of the relocation assistance to be provided, as

8 well as anticipate special relocation problems involving foreign

9 born, elderly persons, welfare cases, and the like, and to work

10 out with these families and businesses, solutions to their reloca-

11 tion problems, caused by the same public action hereinbefore

12 mentioned.

We do not recommend this bill for the same reason stated in

regard to H. 461.

H. 995—PROVIDING FOR PAYMENT OF
MOVING COSTS OF TENANTS WHO ARE
DISPOSSESSED BY LAND TAKINGS

(Rejerred by Resolves, Chapter 15)

Section 6 of chapter 79 of the General Laws, as appearing in the Tercen-

tenary Edition, is hereby amended by adding at the end of the first sentence

the following words:— , and shall award the reasonable costs of moving to

tenants of dwelling houses that have been taken under the provisions of this

chapter.

We do not recommend this bill. It raises the same question of

financial policy and uncertain increased costs as H. 461 and
H. 2164.

If a ''tenant" is a lessee under a not uncommon agreement that

damages from a taking will belong to the lessor such a problem
may not arise.

H. 1014—TO PROVIDE MOVING EXPENSES FOR
PERSONS WHOSE PREMISES ARE
TAKEN BY PUBLIC AUTHORITY
(Rejerred by Resolves, Chapter 15)

1 Upon the taking by eminent domain by the commonwealth,

2 or by any public authority, provisions shall be made for allow-

3 ance of moving expenses for occupants of such premises which

4 shall be taken and who shall be caused to be removed thereby.

5 Such allowances for moving shall not exceed three hundred dol-

6 lars for removal from a dwelling house, nor three thousand dol-

7 lars for removal from commercial or industrial property.

8 This act shall be made retroactive to January first, nineteen

9 hundred and fifty-nine.

We do not recommend the bill. The same question of financial

policy is involved modified partly by specified limitations.
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H. 2161—TO PROVIDE WITHIN THE COMMONWEALTH
OF MASSACHUSETTS A SYSTEM OF PAYMENTS TO

THOSE PERSONS DISPLACED BY EMINENT
DOMAIN OR ANY PUBLIC ACTION

(Referred by Resolves, Chapter 15)

1 The commonwealth of Massachusetts shall provide to those

2 families displaced as a result of taking by eminent domain or

3 any public action by the commonwealth, or by any public au-

4 thority, an allowance for moving expenses.

5 Such allowance for moving expenses shall not exceed one hun-

6 dred dollars for removal from a dweUing house. This act shaU

7 be made retroactive to January first, nineteen hundred and sixty-

8 one.

We do not recommend the bill for the same reason applicable

to H. 1014, although limited to ''families displaced" (line 2) in "a

dwelling house" (line 6).

H. 462—TO REQUIRE THE PAYMENT OF MORTGAGES
UPON TAKING BY EMINENT DOMAIN

(Referred by Resolves, Chapter 16)

1 Section 1. Wherever a city or town or other public au-

2 thority shall take title to real estate by eminent domain upon

3 which real estate there are existing valid mortgages, said city,

4 town or public authority shall, upon taking thereof, pay and

5 discharge said mortgage or mortgages, subsequently deducting

6 such payments from the damages which may be awarded to the

7 owner of the equity in said real estate.

1 Section 2. In the event that said city, town or public au-

2 thority shall elect not to discharge said mortgage or mortgages,

3 it shall then be liable for the interest payments on said mortgage

4 or mortgages which shall accrue after the date upon which it

5 has taken title thereto. If, however, upon settlement of dam-

6 ages, whether by negotiation or adjudication, it shall appear

7 that the mortgage indebtedness exceeded the amount of the

8 settlement, the city, town or public authority shall not be liable

9 for payment of either principal or interest in excess of the

10 amount of said settlement.

We do not recommend this bill. Sections 32 and 33 of G. L.

chapter 79 seem to cover the matter of mortgages adequately in
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practice, but this bill, by section 1, would require payment of a

mortgage "upon taking" before any award (see line 4) and, by
section 2 would allow the taking authority to decide not to dis-

charge the mortgage but to carry it until settlement "by nego-

tiation or adjudication" (see line 6).

The financial soundness of this bill is also questionable. If the

mortgage is not discharged, the taking party is liable "for the in-

terest payments on said mortgage or mortgages which shall accrue

after the date upon which it has taken title thereto." This would

mean that the taking authority had to pay the going rate on the

mortgage, which might be a good deal more than legal interest.

Further, if the taking authority pays and discharges the mortgage,

and the final amount of damages is less than the amount of the

mortgage thus paid the taking authority is left with a claim against

the mortgagee which might not be collectible.

We oppose this bill, because its provisions would cause adminis-

trative complications and confusion, and because its financial

soundness is questionable.

H. 1346—AN ACT AFFECTING PRO TANTO PAYMENTS
(Referred by Resolves, Chapter 15)

1 Section 39 of chapter 79 of the General Laws is hereby

2 amended by adding the following paragraph:

—

3 Whenever a petition for damages has been filed under this

4 chapter, the body politic or corporate may file as a part of its

5 pleadings a copy of any offer made under this section. Such

6 filings, together with a constable's return that the original of

7 said offer was delivered to the petitioner's attorney of record,

8 shall be conclusive proof that such an offer was made as stated

9 in said constable's return.

We do not recommend this bill. We do not think such an offer

if made should be part of the "pleadings" so that it would be read

to a jury and as the title of the bill reads "affecting pro tanto pay-

ments" and the bill does not refer to such payments, it seems to

have no meaning. It refers only to "any offer made" under Section

39 which relates only to "settlements" and not to pro tanto offers

made or Section 8A inserted by Section 3 of Chapter 626 of the

Acts of 1959.
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H. 1591—RELATIVE TO DAMAGES IN LAND
TAKINGS FOR PUBLIC PURPOSES

(Rejerred by Resolves, Chapter 15)

1 Section 6 of chapter 79 of the General Laws is hereby amended

2 so as to read as follows:

—

3 Section 6. When a taking is made on behalf of the common-

4 wealth, or of a county, city, town or district, the board or au-

5 thority by whom the taking is made shall, at the time when an

6 order of taking is adopted, award the damages sustained by

7 persons in their property by reason of such taking. In determin-

8 ing such damages, the said board shall include, as one element

9 of the damage, any loss of rental sustained for a period of three

10 years prior to the said taking. Such damages shall be paid by

11 the body pohtic or corporate on behalf of which the taking was

12 made, unless other provision is made by law; but when a taking

13 is made for the purposes of a highway or town way, or of a ditch

14 or drain for draining the same, or for the purpose of abolishing

15 a grade crossing under chapter one hundred and fifty-nine the

16 amount awarded shall not be payable until entry is made upon

17 the land within the limits of the taking, or possession thereof is

18 taken for the purpose of constructing such way, ditch or drain

19 or for abolishing such grade crossing.

We do not recommend the bill.

We think that damages should be based on value at the time of

taking and that prior losses of rent should not be added as pro-

posed.

H. 1862—RELATIVE TO LAND TAKINGS AND PROVIDING
THAT OFFERS IN SETTLEMENT OR PRO TANTO FOR
SUCH TAKINGS SHALL BE MADE WITHIN THIRTY

DAYS AFTER THE RIGHT TO DAMAGES FOR
SUCH TAKINGS HAS BECOME VESTED

(Referred by Resolves, Chapter 15)

1 Section 8A of chapter 79 of the General Laws, inserted by

2 section 3 of chapter 626 of the acts of 1959, is hereby amended

3 by striking out the first sentence and inserting in place thereof

4 the following sentence:— A board of officers who have made a

taking under this chapter may at any time after the right to

6 damages for such taking has become vested, and, if so requested

7 by a person entitled to damages at any time after the right to
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8 damages has become vested, shall before the expiration of thirty

9 days after the right to damages vested or, in the case of a request

10 made more than thirty days after the right to damages vested,

11 before thirty days after such request, offer in writing to every

12 person entitled to damages on account of such taking, a reason-

13 able amount which such board is willing to pay either in settle-

14 ment under section thirty-nine of all damages for such taking,

15 with interest thereon and taxable costs, if any, or as a payment

16 pro tanto which may be accepted and collected forthwith with-

17 out prejudice to or waiver or surrender of any right to claim a

18 larger sum by proceeding before an appropriate tribunal, but

19 subject to the obligation imposed by this section to refund an

20 amount equal to the difference between such payment and the

21 damages subsequently assessed by such tribunal if such offer is

22 accepted as a payment pro tanto and such payment shall prove

23 to be in excess of the damages subsequently assessed by such

24 tribunal.

Section 8A of chapter 79 as to pro tanto payment inserted by-

chapter 626 of 1959 resulted from a recommendation of the Ju-

dicial Council in its 33rd report for 1957.

We do not recommend this bill. It strikes out the first sentence

of section 8A and proposes to require pro tanto offers to be made
within "thirty days" (see lines 8, 10 and 11) instead of 9 months
without a request and six months after a request as in the present

law. While we think some shortening of the time for pro tanto

offers deserves consideration, 30 days seems too short a time for

practical administrative possibilities.

In its 33rd report, referred to above, the Council said (p. 73)

:

"In proposing a mandatory requirement of an offer and pro tanto pay-

ment, we realize that in deahng with many land takings a reasonable time

is needed by the taking authority to examine title, to examine the land in

many cases, to consider the various factors bearing on valuation and other

matters of detail in administration before a considered offer and payment

can be made. After inquiry we think that the period of six months will be

reasonable for this purpose. ..."

That suggestion was made for cases in which no request is

made. When a request is made, as now provided in section 8A,

we think three months ''after" the request would be fairer to the

person whose property is taken and who needs the money. As
stated in the 33rd report (p. 72) the double purpose of a manda-
tory pro tanto payment of the amount of the offer is "to stop in-

terest on that amount, thus protecting taxpayers, and to enable

the land owner, whose life, business and financial condition, may
be seriously interfered with, to get some payment with reasonable
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promptness without waiving his claim for more, if he wishes to

submit his claim to a judge or jury."

We recommend the following:

DRAFT ACT

House 1862 as printed above (lines 1-24) amended bj^ substituting for the

words "thirty days" in hues 8 and 9, the words "six months" and by substituting^

in hne 10 and also in hne 11, the words "three months" for the words "thirty

daj-s."

H. 1863—REQUIRING CERTAIN AMOUNTS TO BE
OFFERED BY A BODY POLITIC WHEN A TAKING

ON ITS BEHALF IS MADE UNDER EMINENT
DOMAIN PROCEEDINGS

(Referred by Resolves, Chapter 15)

1 Section 8A of chapter 79 of the General Laws, inserted by

2 section 3 of chapter 626 of the acts of 1959, is hereby amended

3 by striking out the first paragraph and inserting in place thereof

4 the following paragraph:

—

5 A board of officers who have made a taking under this chapter

6 shall before the expiration of nine months after the right to

7 damages for such takings has become vested, offer in writing to

8 every person entitled to damages on account of such taking a

9 reasonable amount equal at least to eighty per cent of the amount
10 of the damages established by the real estate review board of the

11 department of public works in takings by the commonwealth

12 and in all other cases eighty per cent of the amount of the

13 damages for said takings established by their advisors on such

14 matters, which such board is willing to pay either in settlement

15 under section thirty-nine of all damages for such taking, with

16 interest thereon and taxable costs, if any, or as a payment pro

17 tanto which may be accepted and collected forthwith without

18 prejudice to or waiver or surrender of any right to claim a larger

19 sum by proceeding before an appropriate tribunal, but subject

20 to the obligation imposed by this section to refund an amount

21 equal to the difference between such payment and the damages

22 subsequently assessed by such tribunal if such offer is accepted

23 as a payment pro tanto and such payment shall prove to be in

24 excess of the damages subsequently assessed by such tribunal.

25 At the election of the person accepting such offer, acceptance

26 thereof may be either in settlement as aforesaid or as such pay-

27 ment pro tanto. After payment of such offer or tender of such

28 payment, no interest shall be recovered, except upon such
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29 amount of damages as shall, upon final adjudication, be in excess

30 of the amount of such offer; provided, that all taxable costs

31 accruing subsequently to such offer shall be recoverable by the

32 petitioner in all cases, except as provided in section thirty-eight.

We do not recommend this bill. It changes the first paragraph

of the present section 8A and calls for pro tanto offers of "a reason-

able amount" and proposes in lines 10-14 "eighty per cent" of an

amount ''established" as provided in those lines. A wholesale

requirement of such a mandatory specific amount for all cases

does not seem to fit into reasonable administrative practice for

a state-wide act.

H. 1864—REQUIRING CERTAIN AMOUNTS TO BE
OFFERED BY A BODY POLITIC WHEN A

TAKING ON ITS BEHALF IS MADE
UNDER EMINENT DOMAIN

PROCEEDINGS
(Referred by Resolves, Chapter 15)

1 Section 8A of chapter 79 of the General Laws, inserted by

2 section 3 of chapter 626 of the acts of 1959, is hereby amended

3 by striking out the first paragraph and inserting in place thereof

4 the following paragraph:

—

5 A board of officers who have made a taking under this chap-

6 ter shall before the expiration of nine months after the right to

7 damages for such taking has become vested, offer in writing to

8 every person entitled to damages on account of such taking,

9 said offer shall be written in laymen's language, so that such

10 person vnll know all pertinent facts as to area taken, date of

11 taking, date of entry, date of registration in county Registry of

12 Deeds, his rights of negotiating, earliest and last date for peti-

13 tion to be filed in superior court in case offer is not adequate,

14 length of time he may reside on property, rate of interest to be

15 paid to him on amount due, date interest will start, when taxes

16 on said property shall cease to be his liability, and including

17 forms for application for pro tanto payment, which forms shall

18 explain his rights as listed above, a reasonable amount equal at

19 least to eighty per cent of the amount of the damages estab-

20 lished by the real estate review board of the department of

21 public works in takings by the commonwealth and in all other

22 cases eighty per cent of the amount of the damages for said

23 takings established by their advisers on such matters, which such

24 board is willing to pay either in settlement under section thirty-
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25 nine of all damages for such taking, with interest thereon and

26 taxable costs, if any, or as a payment pro tanto which may be

27 accepted and collected forthwith without prejudice to or waiver

^ 28 or surrender of any right to claim a larger sum by proceeding

29 before an appropriate tribunal, but subject to the obligation

30 imposed by this section to refund an amount equal to the differ-

31 ence between such payment and the damages subsequently as-

32 sessed by such tribunal if such offer is accepted as a payment

33 pro tanto and such payment shall prove to be in excess of the

34 damages subsequently assessed by such tribunal. At the elec-

35 tion of the person accepting such offer, acceptance thereof may
36 be either in settlement as aforesaid or as such payment pro

37 tanto. After payment of such offer or tender of such payment,

38 no interest shall be recovered, except upon such amount of

39 damages as shall, upon final adjudication, be in excess of the

40 amount of such offer; provided, that all taxable costs accruing

41 subsequently^ to such offer shall be recoverable by the peti-

42 tioner in all cases, except as provided in section thirty-eight;

43 provided, however, construction on said property shall not be

44 commenced before the lapse of said nine month period, unless an

45 offer and payment as specified above be made to the owner

46 thereof.

We do not recommend this.

The bill also strikes out the first paragraph of section 8A and
substitutes a still greater number of detailed requirements by
lines 9-22 and lines 43-46. Such detailed requirements would
invite confusing errors.

H. 2158—ALLOWING THE INTRODUCTION OF EVIDENCE
OF ASSESSED VALUE OF LAND TAKEN BY CERTAIN
PARTIES IN PROCEEDINGS BY EMINENT DOMAIN

(Referred by Resolves, Chapter 15)

1 Chapter 79 of the General Laws is hereby amended by striking

2 out section 35, as appearing in the Tercentenary Edition, and

3 inserting in place thereof the following section:

—

4 Section 35. The valuation made by the assessors of a town
5 for the purposes of taxation for the three years next preceding

6 the date of the taking of or injury to real estate by the common-
7 wealth or by a county, city, town or district under authority

8 of law or by any body politic under the authority of law, may,
9 in proceedings brought under section fourteen to recover the

10 damages to such real estate, the whole or part of which is so



86 JUDICIAL COUNCIL P.D. 144

11 taken or injured, be introduced as evidence of the fair market

12 value of the real estate by any party to the suit; provided,

13 however, that if the evaluation of any one year is so introduced,

14 the valuations of all three years shall be introduced in evidence.

The only change proposed by this bill is the insertion in line 8

of the words "or by any body politic under the authority of law."

We do not recommend the bill, but we submit a substitute.

In the 26th report in 1950 the Council discussed at length

assessed valuations, the history of the statute and law of other

states (pp. 19-23) and recommended the repeal of section 35 on

the ground that "with the varied assessment practices such assess-

ments are misleading as evidence." In the 33rd report in 1957

(p. 78) the Council again recommended the repeal of section 35.

We do not recommend the extension of the section proposed,

but we do recommend its repeal by the following:

DRAFT ACT

Section 35 of chapter 79 of the General Laws is hereby repealed.

H. 2531—RELATIVE TO THE MEASURE OF DAMAGES
AND OTHER MATTERS IN EMINENT DOMAIN CASES

(Referred by Resolves, Chapter 15)

1 Section 1. Section 12 of chapter 79 of the General Laws is

2 hereby amended by adding at the end thereof the following sen-

3 tence:—Such separate determination in regard to taxes shall

4 be determined by the court and the amount so determined shall

5 be added to the amount of the verdict returned by the jury.

1 Section 2. Section 38 of chapter 79 of the General Laws is

2 hereby amended by adding at the end thereof the following sen-

3 tence:—In any proceeding where the petitioner prevails he shall

4 be allowed costs of one hundred dollars per day or part thereof

5 for the services of an expert in court plus a reasonable sum for

6 his report.

1 Section 3. Section 22 of chapter 79 of the General Laws is

2 hereby amended by adding after the third sentence thereof the

3 following sentence:—In any hearing, proceeding or trial under

4 the provisions of this chapter, the taking authority shall have

5 present at such hearing, proceeding or trial all appraisers who

6 have appraised the property for such authority.



P.D. 144 JUDICIAL COUNCIL 87

1 Section 4. Chapter 79 of the General Laws is hereby

2 amended by striking out section 37, as amended by chapter 298

3 of the acts of 1960, and inserting in place thereof the following

4 section:

—

Section 37. Damages under this chapter shall bear interest

6 at the rate of six per cent per annum from the date of taking to

7 the time of payment except as herein otherwise provided. Such

8 interest shall be paid on that part of the verdict after the en-

9 cumbranees have been deducted. The authority shall pay the

10 holder of the encumbrances plus only the interest due on said

11 encumbrances from the petitioner. Interest shall be added by

12 the clerk of the court to the damages expressed in the verdict,

13 finding or order for judgment on an auditor's report.

We do not recommend this bill.

Section 1

The section 12 of chapter 79 referred to in this section now
provides, in the last sentence, that taxes be apportioned.

Section 1 of H. 2531 provides that the estimated proportion

of the tax should be determined by the court and added instead

of by the jury.

We see no sufficient reason for this change.

Section 2

We do not recommend this. Courts and juries now consider

petitioners' expenses in awarding damages.

Section 3

We do not recommend this.

This should be in the discretion of the court and, if the peti-

tioner needs the appraisers, he can summon them.

Section 4

We do not recommend this.

As we stated in the 36th report in 1960 (p. 53) "Interest is for

delay in payment and is like interest on investments
—

" We see

no reason for increasing the interest from four to six per cent.

In these days four per cent is higher than the rate on many in-

vestments. Ever since 1915 interest on legacies has been four

per cent (see G. L. Chap. 197, Sec. 20).
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S. 255—AS TO NOTICES OF LIMITED OR
CONDITIONAL ZONING VARIANCES

H. 1369 AND H. 1370—AS TO RECORDING NOTICES OF
BUILDING PERMITS, ZONING VARIANCES OR

SPECIAL PERMITS
(Referred by Resolves, Chapter 4)

These bills all relate to the effect on the marketability of land

titles of zoning and building permits. The subject matter involves

difficult problems. A committee of active practitioners with the

assistance of Prof. Huber of the Boston College Law School have

devoted a great deal of time and effort during the past year to the

subject and at our request have prepared and submitted to us two
drafts—one as to the recording of zoning ordinances and another

as to certificates of zoning status of particular lots of land. These

have been discussed by the Council with the committee and Prof.

Huber. Copies of these drafts were sent to all members of the

Abstract Club and actively discussed at a meeting attended by
about 30 or more active practitioners. There was a division of

opinion.

While the subject is of growing importance to owners, purchasers

and others concerned with the use of land the problem of drafting

a workable plan requires further study.

We, therefore, do not recommend the bills referred or make any
recommendations at present but retain the subject for further

study.

H. 1016—AUTHORIZING THE GRANTING OF IMMUNITY
TO WITNESSES UNDER CERTAIN CONDITIONS

(Referred by Resolves, Chapter 55)

The subject of immunity has been discussed in other jurisdictions

and we have received a memorandum in regard to it and another
draft bill which has been considered and discussed with care. There
has been a diversity of opinion in the Council on the subject re-

lating partly to the 12th article of the Bill of Rights, and partly

to the advisability of such legislation and necessarily to the wording
of any draft. Members of the Council have the matter still under
consideration* and may submit a special report later.

* See "The Right to Silence" by Father Drinan (41 Mass. Law Quart. No. 2, June 1956, p.
46). Address by Dean Griswold in the Quarterly for April 1954 and discussions of that address
in the Quarterly for June 1954, the majority and minority opinions in TJlmun v. TJ.S., 350 U.S.,
and Sandrelli v. Com., 1961 Advance Sheets 313. See also "The Immunity Farce" in some of
the jury-fixing cases in 1934 (19 Mass. Law Quart. No. 4, May 1934, 16-20).
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CHAPTER 26 OF THE RESOLVES AS TO
FEDERAL RULES

''Resolved, That the Judicial Council be requested to investigate

the advisability of adopting rules of civil procedure for use in the

courts of the Commonwealth similar to the Federal rules of civil

procedure and to include its conclusions and its recommendations,

if any, in relation thereto, together with drafts of such legislation

as may be necessary to give effect to the same, in its annual report

for the year nineteen hundred and sixty-one."

No specific Federal rule or subjects of the Federal rules have been

suggested to us for consideration. The resolve covers the whole

field of civil procedure in the Federal courts. The preparation of

those by a special advisory committee with the assistance of com-
mittees in the various Federal circuits and districts was the work
of several years before they were adopted by the Supreme Court

of the L^nited States.*

The study of the rules in Maine a few years ago lasted about

three years as appears in a volume of about 400 pages.

The Council is not equipped for any such wholesale undertaking.

We think the study of specific rules or subjects of rules a better

method of approach and retain the subject of the resolve for that

purpose.

H. 239 AS TO PROHIBITED MARRIAGES
(Rejerred by Resolves, Chapter 21)

Sections 1 and 2 of Chapter 207 list the ''prohibited marriages"

including those "incestuous" as stated in Leviticus 18 and 20 such

as those "in the direct lineal line of consanguinity and those con-

tracted between brothers and sisters," which are void without ac-

tion by a court in Massachusetts, and some, like uncle and aunt
and nephews and nieces, which are not void but voidable in some
other jurisdictions where the marriage was contracted and so valid

in Massachusetts if the couple come here. See Sutton v. Warren,

10 Met. 451, a civil case; Com. v. Lane, 113 Mass. 458, and Calloiv

V. Thomas, 322 Mass. 550, a civil case. Compare Levy v. Downing,
213 Mass. 334 and Com. v. Ashly, 248 Mass. 259 not citing the

other cases.

Beginning ^vith the report of a committee of the National Conference of Bar Delegates in
1931 (see M.L.Q. No. 7, Aug. 1931, pp. 7-11) following an interview by the Chairman with
Chief Justice Hughes described in its final report in 1936 (see M.L.Q. for July, 1936), the
story of the movement for Federal Circuit and District Committees which preceded the Rules
Act of 1934 and resulted in active committees to work on the rules and later in the Federal
Circuit conferences now required by act of Congress, will be found.
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Section 3 of Chapter 207 (dating from the Revised Statutes of

1836) now provides:

"Section 3. The prohibition of the two preceding sections shall continue

notwithstanding the dissolution, by death or divorce of the marriage by which

the affinity was created, unless the divorce was granted because such mar-

riage was originally unlawful or void."

The word ''divorce" appears to have been used loosely in those

days.

H. 239 repeats the present Section 3 down to the ''unless" clause,

but changes that to read

"" unless the marriage was dissolved because such marriage was originally

unlawful or void."

The "unless" clause is a little puzzling (until analyzed), but we
think the simplest way to make it clearer is to insert the words

"by annulment" after the word "dissolved." An "incestuous" mar-

riage is "void" without court action and without statute because

against the law of God and nature (see cases cited above), but,

as Chief Justice Gray pointed out in Com. v. Lane, at 470-1, what

is the law of God as to incest as declared by statute varies in some

jurisdictions, so "annulment" may be needed or advisable as a

declaration of the fact of voidness or as a decision in case of void-

ability.

The present Section 3 is very old, and, while somewhat obscure,

does not seem to require change except by the insertion of the

words "by annulment" as above suggested.

Accordingly we recommend the following

:

DRAFT ACT

Section 3 of Chapter 207 of the General Laws is hereby amended by insert-

ing after the word "divorce" in the second line, the words "or annulment" and

by changing the clause beginning with the word "unless" so that the clause

will read "unless the marriage was dissolved by annulment because such

marriage was originally unlawful or void."
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SECOND REPORT ON THE MASSACHUSETTS
DEFENDERS COMMITTEE

In our 36th Report, we set out the text of Section 34D of Chap-

ter 221 of the General Laws estabhshing the Massachusetts De-
fenders Committee, along with the names of the eleven men ap-

pointed to the Committee by the Judicial Council, and the Rules

and Regulations established by it with our approval.

On August 15, 1961, the initial one year terms of two of the

members of the Committee expired. The Judicial Council reap-

pointed them for four year terms, expiring August 15, 1965, as

follows

:

LaRue Brown, Esq., 15 State Street, Boston

Raynor M. Gardiner, Esq., 14 Somerset Street, Boston

No request for approval of an expenditure of funds from gifts

(grants or contributions) to the Massachusetts Defenders Com-
mittee was made to the Judicial Council during the period covered

by our Report.
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APPENDIX A

'Trivileged Disclosures to a Clergyman"

(From "The Catholic Lawyer," Vol. 5, No. 4, Autumn, 1959,

pp. 839-31^2, referred to in the report on H. 697

,

see p. 31 of this Report)

Privileged Disclosures to a Clergyman

Communications between clergyman and penitent pose the problem of weigh-

ing two mutually exclusive but desirable objectives. The court is forced to evalu-

ate the importance of the evidence to the judicial process against possible detri-

ments to the religious community, and specifically, detriment to the secrecy of

the confessional. In a recent case before the District of Columbia Court of

Appeals, 1 the defendant was convicted of abusing and wilfully misusing her

children. During the course of the trial a Lutheran minister who had been

called as a character witness testified that the defendant had come to his office

in an effort to receive communion. The minister told her that he could not give

her communion unless she confessed. He then stated that she did confess to

chaining her children, and the minister advised her that this was sinful.

The conviction was reversed on other grounds, but two of the three judges

expressed the thought that the minister's testimony was inadmissible. While

there was no statute specifically governing this point of admissibihty the judges

relied on Rule 26 of the Federal Rules of Criminal Procedure, which provides

that

the admissibility of evidence and the competency and privileges of witnesses

shall be governed, except when an Act of Congress or these rules otherwise

provide, by the principles of the common law as they may be interpreted by

the courts of the United States in the light of reason and experience.^

There has been considerable debate as to whether or not information revealed

during confession was privileged at common law. It is highly probable that,

considering the close relationship between the Church and the State in pre-

Reformation England, the sacredness of the confessional seal was never doubted.*

Perhaps this is the reason why there are no cases reported from that period

dealing with this problem.^

Since the Restoration, however, it appears that the English courts have not

recognized this privilege.^ It has been pointed out that there have been few

instances in which a priest was actually compelled to disclose a statement made

to him in confession,^ and in fact when the English cases were considered in

New York by Mayor De Witt CHnton in 1813, in the case of People v. Phillips,'^

1 Mullen V. United States, 263 F. 2d 275 (D. C. Gir. 1958).
2 Fed. R. Grim. P. 26. See Lutwak v. United States, 344 U. S. 604, 614 (1953).
3 See Nolan, The Law of the Seal of Confession. 13 Catholic Encyc. 649, 652 (special ed.

1912).
-i Ibid. See also 8 Wigmore, Evidence, § 2394 (3d ed. 1940).
5 8 Wigmore, op. cit. supra, note 4.

6 Model Code of Evidence, rule 219, comment (1942).
7 This case was never officially reported. For an excerpt of the opinion see 1 Catholic Lawyer

199 (1955).
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he distinguished those cases which seem to deny the privilege and found no

express adjudication in the EngUsh Courts.^ Many cases in dicta, however, have

argued against any such privilege.^

In the United States, tliirty-seven states have enacted statutes estabhshing

such a privilege.^*' Where there is no statute, however, despite the Phillips case,

the courts have generally accepted the post-Restoration English view.^^

Dean Wigmore states four fundamental conditions as being essential to the

establishment of a privileged communication :^2

(1) The communications must originate in a confidence that they will not

be disclosed;

(2) This element of confidentiality must be essential to the full and satis-

factorj^ maintenance of the relation between the parties;

(3) The relationship must be one which in the opinion of the "ommunity

ought to be sedulously fostered; and

(4) The harm that would inure to the relationship by the disclosure of the

communications must be greater than the benefit thereby gained for the cor-

rect disposal of litigation.

The judges in the present case restated these principles and found no diffi-

culty in applying them to the facts involved.^^ Dean Wigmore suggests that it

was the third condition which was not satisfied at common law and that "[I]n

a state where toleration of rehgions exists by law, and where a substantial part

of the community professes a religion practicing a confessional system . .
."^*

this condition is fulfilled. However, it is proposed that if a fundamental freedom

is involved it is immaterial whether that part of the community practicing a

confessional system is "substantial" or numerically insignificant.

It has been suggested that the view of the Enghsh common law was the

product of intolerance towards the religion which enforced a confessional sys-

tem,!^ rather than a proper application of principles of law.^^ This very aptly

points out in an historic perspective the relation of the privilege to our tradition

of refigious freedom.

8 1 Catholic Lawyer 199, 204 (1955).
9 See, e.g.. Wheeler v. Le Marchant, [1881] 17 Ch. D. 675 (dictum); Greenlaw v. King

1 Beav. 137, 48 Eng. Rep. 891 (Q. B. 1838) (dictum); Anonymous, Skinner 404, 90 Eng
Rep. 179 (K. B. 1693) (dictum).

10 Alaska Comp. Laws Ann., § 58-6-5 (1949); Ariz. Rev. Stat. Ann., § 12-2233 (1956)
Ark. Stat. Ann., § 28-606 (1947); Gal. Civ. Proc. Code Ann., § 1881 (3) (West 1958); Colo
Rev. Stat. Ann., § 153-1-7 (3) (1953); Pla. Laws, 1959, ch. 144; Ga. Code Ann., § 38-419.1
(1954); Hawaii Rev. Laws, § 222-20 (1955); Idaho Code Ann., § 9-203 (1948); Ind. Ann
Stat., § 2-1714 (1946); Iowa Code Ann., § 622.10 (1950); Kan. Gen. Stat. Ann., § 60-2805
(1949); Ky. Rev. Stat. Ann., § 421.210 (4) (1955); La. Rev. Stat., § 15: 477, 478 (1950)
Md. Ann. Code, art. 35, § 13 (1957) ; Mich. Comp. Laws, § 617.61 (1948) ; Minn. Stat. Ann.,
§ 595.02 (3) (1947); Mo. Ann. Stat., § 491.060 (1952); Mont. Rev. Codes Ann., § 93-701-4
(3) (1947); Neb. Rev. Stat., § 25-1201, 1206 (1956); Nev. Rev. Stat., § 48.070 (1957)
N. J. Rev. Stat., § 2A: 81-9 (1951) ; N. M. Stat. Ann., § 20-1-12 (c) (1953) ; N. Y. Civ. Prac
Act, § 351; N. D. Rev. Code, § 31-0106 (1943); Ohio Rev. Code Ann., § 2317.02 (Baldwin
1958); Okla. Stat. Ann., tit. 12, § 385(5) (Supp. 1958); Ore. Rev. Stat., § 44.040 (1957)
S. C. Code, § 56-861 (Supp. 1959); S. D. Code, § 36.0101 (1939); Tenn. Code Ann.
§ 24-109-11 (Supp. 1959); Utah Code Ann., § 78-24-8 (3) (1953); Vt. Stat. Ann., tit. 12
§ 1607 (1959); Wash. Rev. Code, § 5.60.060 (3) (1958); W. Va. Code Ann., § 4992 (d)
(1955); Wis. Stat. Ann., § 325.20 (1958); Wyo. Stat. Ann., § 1-139 (2) (1957).

11 State V. Morehous, 95 N. J. L. 285, 117 Atl. 296 (1922). See Commonwealth v. Drake,
15 Mass. 163 (1818); Barnes v. State, 199 Miss. 86, 23 So. 2d 405 (1945) (dictum).

12 8 Wigmore, Evidence, § 2285 (3d ed. 1940).
13 See Mullen v. United States, 263 F. 2d 275, 279-80 (D. C. Cir. 1958) (concurring

opinion)

.

14 8 Wigmore, Evidence, 849-50 (3d ed. 1940).
15 See Cook v. Carroll, [1945] Ir. R. 515, 521 (dictum).
16 See the Phillips case as reported in 1 Catholic Lawyer 199 (1955).
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The types of communication protected by the privilege vary with statutory

language and with judicial interpretation. Not all communications to clergymen

are entitled to this protection.

The New York statute which reads

:

[A] clergyman, or other minister of religion, shall not be allowed to disclose

a confession made to him, in his professional character, in the course of disci-

pline, enjoined by the rules or practice of the religious body to which he

belongs . .

}''

is similar to that of many jurisdictions.^^ No New York cases have been found

adequately construing it,^^ but many of the other states have construed such

laws strictly .20 It has been held that the statute does not apply unless the con-

fession is made pursuant to a duty enjoined by the rules of practice of the

particular church.-^ Other courts have not been as strict, but the element of

penitential confession has been required in almost all cases .^^ In the Swenson^^

case, the Supreme Court of Minnesota had to deal with a similarly strict statute.

That court indicated that not all rehgions have confessions and that it is very

uncommon outside the Catholic religion for there to be any similar duty or

obligation involved. The court reasoned that the legislature did not intend to

benefit only Catholics, and so promulgated a liberal definition of the required

relationship. It was necessary only that the defendant, seeking spiritual advice,

aid or comfort, speak to the witness in his professional character as a clergyman,

with confidence that the conversation would be secret and that the disclosures

were penitential in nature.^^

An interesting and broad interpretation of the privilege was appUed in an

Irish case, which like the present one, was not based on statute.--^ In that case

a priest unsuccessfully attempted to mediate in an impending paternity suit.

When he was called as a witness he refused to testify. The court refused to fol-

low the common law, stating that it was founded on a sectarian principle to

which it did not adhere.-^ The conversation was held to be privileged and the

priest was found innocent of contempt. As corollary dictum it was stated that

the privilege could not be waived without the consent of all the parties.-^ Wig-

more's four conditions were cited favorably and found to apply. The court said

that the communications were made with the understanding that they would

17 N. T. Civ. Prac. Act, § 351.
18 See, e.(f., Idaho Code Ann., § 9-203 (1948); Iowa Code Ann., § 622.10 (1950); N. D.

Rev. Code, § 31-0106 (1943); Ohio Rev. Code Ann., § 2317.02 (Baldwin 1958); Okla. Stat.
Ann., tit. 12, § 385 (5) (Supp. 1958).

19 In People v. G-ates, 13 Wend. 311 (N. Y. 1836), the court merely recited the predecessor
statute, [2 R. S. 406, Sec. 72 (1829)] and stated that the admissions are not in the course of
discipline. Defendant had falsely submitted a bond to the minister for his signature, with intent
to defraud the church. See also People v. Shapiro, 308 N. Y. 453, 458, 126 N.E. 2d 559, 561-62
(1955), which suggests by way of dictum tliat such statutes are construed liberally. In that case
the court was discussing the attorney-client privilege. See also N. Y. City Council v. Goldwater,
284 N. Y. 296, 31 N.E. 2d 31 (1940) (dictum).

20 See, e.ff., Sherman v. State, 170 Ark. 148, 279 S.W. 353 (1926); Alford v. Johnson, 103
Ark. 236, 146 S.W. 516 (1912); Estate of Toomes, 54 Cal. 509 (1880); State v. Morgan,
196 Mo. 177, 95 S.W. 402 (1906).

21 Sherman v. State, supra, note 20, State v. Morgan, supra, note 20.
22 See, e.g., In re Swenson, 183 Minn. 602, 237 N.W. 589 (1931).
23 nu.
2i Supra, note 22 at , 237 N.W. at 591.
25 Cook V. Carroll [1945], Ir. R. 515.
26 7d. at 519.
27 Id. at 523-24. Compare N. Y. Civ. Prac. Act, § 354, "The last four sections apply to any

examination of a person as a witness unless the provisions thereof are expressly waived upon
the trial examination by the person confessing. . .

."
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be kept secret and that secrecy was essential to the confidence. The court

thought that

[T]he community thoroughly appreciates the value of the relation and wishes

it to be preserved and fostered for the common weal.-^ As to the fourth

condition ... we should lose far more in the parish . . . than we could hope

to gain in litigation by informing our parish priests that an Irish Court can-

not recognise the sanctity of the hallowed confidences exchanged in such a

colloquy. . .
.^^

Not all statutes are as strict as the type exemplified by New York law. For

instance, after the lower court discussion in the Swenson case, but before the

appeal, the heretofore strict Minnesota statute was amended by adding, ".
. .

nor shall a clergjanan or other minister of any religion be examined as to any

communication made to him by any person seeking religious or spiritual advice,

aid, or comfort or his advice given thereon in the course of his professional

character, without the consent of such person."^^ Such a statute would seem

to eliminate the problems involved in defining the phrase "in the course of dis-

cipline enjoined by the rules or practice of the religious body." A statute passed

in Florida this May has similarly broad wording,^^ and might, considering the

present case, indicate a trend.^^

While the recognition of the privilege rests firmly on the principles, if not on

the clear authorities, of the common law, an interesting argument may be i^ro-

posed on constitutional grounds.^^ By admitting such evidence an essential re-

ligious function is endangered. It may be strongly argued that this is an inter-

ference with the penitent's freedom of religion,^^ and further it may be ques-

tioned whether a priest may be compelled to violate his conscience and sacred

duty.

Whether founded on policy or on constitutional grounds, it is proposed that

communications to a clergyman in his professional character are deserving of

privilege. It is essential that the courts accord a proper respect to such sacred

and essentially secret personal disclosures when made in the religious forum.

28 Cook V. Carroll [1945], Ir. R. .515, 521.
-^ Id. at 522. It Avould appear that Wigmore would disagree with this interpretation of his

conditions. See the comment on Minnesota's statute in 8 Wigmore, Evidence, § 2395 n. 1 (3d
ed. 1940).

30 Minn. Stat. Ann., § 595.02 (3) (1947).
31 Fla. Laws, 1959, ch. 144.
32 For other similarly broad statutes see, e.ff., Ga. Code Ann., § 38-419.1 (1953); Md. Ann.

Code, art. 35, § 13 (1957) ; Neb. Rev. Stat., § 25-1206 (1956); N. M. Stat. Ann., § 20-1-12 (c)

(1953).
33 See U. S. Const., amend. I.
3*1 Catholic La\vyer 199 (1955).
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APPENDIX B

Senate No. 596 of 1961

[Senate, No. 596.—Substituted by amendment by the Senate (Donahue) for

the Senate Report of the committee on PubUc Welfare, reference to the next

annual session (under Joint Rule 10), on the recommitted report of the special

commission established (under Chapter 55 of the Resolves of 1957 and most

recently revived and continued by Chapter 58 of the Resolves of 1960) to make

a study and investigation of the laws relating to certain youthful offenders

(House, No. 2825).]

Referred to the Judicial Council by Resolves, Chapter 113

(Discussed on Pages 23-30 of this Report)

An Act to provide for the special adjudication and handling

OF certain youthful offenders.

1 Section 1. The purpose of this act is to protect society more
2 effectively by providing to youth coming within the jurisdiction

3 of our courts, correctional and rehabilitative methods, institu-

4 tionalization, guidance, treatment and control as will make him
5 aware of his obligations to society and the meaning of his

6 offense, and further his welfare towards his better adjustment

7 to society.

1 Section 2. Definitions as used in this chapter:

2 (a) "Court" includes any court within the commonwealth
3 authorized to impose sentence for violation of law.

4 (b) "Youthful offender" means a person between the ages

5 of seventeen and twenty-two at the time of the commission of

6 the offense.

7 (c) "Law" when used in this chapter includes the laws and

8 ordinances of the commonwealth and the political subdivisions

9 and municipalities thereof.

10 (d) "Youth Correction Authority" means the youthful of-

11 fenders division within the department of correction.

12 (e) "Commissioner" means the commissioner of correction.

13 (/) "Director" means the director of the youth correction.

14 authority.

15 (g) "Committed youth offender" is one committed to the

16 youth correction authority pursuant to this chapter.

17 (h) "Treatment" means corrective and preventive guidance

18 and training designed to protect the public by correcting social

19 behavior of youthful offenders.
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20 (i) ''Conviction" means the judgment on an indictment or

21 finding of guilty, a plea of guilty or a plea of nolo contendere.

22 (;) "Adult" means a person twenty-two years of age or over.

23 (k) ''Previously convicted of a felony" means a conviction

24 prior to the time of apprehension of a crime which is a felony

25 under the laws of the commonwealth or another state or

26 country which if charged under the laws of the commonwealth

27 would have amounted to a felony.

28 (?) "Apprehension" means the taking of a person into cus-

29 tody that he may be held for a violation of law. All rights,

30 powers, privileges and immunities prescribed by law to persons

31 authorized to make arrests shall apply to persons making an

32 apprehension.

1 Section 3. There is hereby created within the department

2 of correction and subject to the supervision of the commis-

3 sioner a special division to be known as the youth correction

4 authority whose function shall be to provide and administer

5 corrective and preventive treatment for persons committed to

6 it as hereinafter provided.

1 Section 4. The youth correction authority shall consist of

2 three members who shall devote all their time to its work.

3 Members shall be appointed by the governor with the advice

4 and consent of the governor's council to serve for a term of

5 three years, except that initially one member shall be appointed

6 for a one-year term, one member for a two-year term, and one

7 member for a three-year term. The governor shall designate

8 one of the members to serve as director of the authority. In

9 the event a vacancy in the membership of the authority occurs

10 otherwise than through expiration of a member's term, the

11 governor shall appoint a person to serve for the unexpired part

12 of the term.

1 Section 5. Members appointed to the authority shall possess

2 a broad background and ability for appraisal of youth, law of-

3 fenders and delinquents, the circumstances of delinquency for

4 which committed, and the ability to evaluate an individual's

5 progress towards reformation and insofar as practicable have

6 a varied knowledge and interest in youth correction work in-

7 eluding previous experience in the fields of correction, sociol-

8 ogy, law, law enforcement and education. The director of the

9 authority shall receive an annual salary of twelve thousand

10 dollars and each of the other members shall receive an annual

11 salary of ten thousand dollars.
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1 Section 6. No person may be committed to the youth cor-

2 rection authority until the director has certified in writing to

3 the executive secretary to the supreme judicial court that it has

4 established, through appropriation by the general court, satis-

5 factory facilities and staff sufficient for the proper discharge of

6 its duties and functions.

1 Section 7. Before certification to the executive secretary to

2 the supreme judicial court is made as provided in section six,

3 the court shall upon conviction of a youthful offender deal with

4 him without regard to the provisions of this act.

1 Section 8. Any person between the ages of seventeen and

2 twenty-two who commits an act which if committed by an adult

3 would constitute a crime under the laws of the commonwealth
4 and which act is not punishable by death, may on conviction of

5 such charge be sentenced in the usual manner as provided in

6 the General Laws, or may at the discretion of the court, be

7 adjudged a youthful offender. Upon such adjudication, the

8 court may place the case on file or may place the person in the

9 care of an adult probation officer for a period not to exceed

10 three years or if extended by the court for a period of not more

11 than two additional years, and on such conditions as may
12 seem proper or the court may commit him to the custody of

13 the youth correction authority. The court, upon committing

14 a person to the authority, shall at once notify the authority of

15 such action in writing and all pertinent data with respect to

16 the case shall be made available to the authority. The court

17 may at its discretion remove the case from the files or revoke

18 the probation. Following such removal or revocation the

19 court may maintain the original adjudication of the youthful

20 offender or may revoke this adjudication and at its discretion

21 impose sentence either under the General Laws or as provided

22 for in this section. In sentencing a youthful offender to the

23 special term provided in this act or to any sentence other than

24 one of imprisonment, the judgment shall not constitute a con-

25 viction for the purposes of any disqualification or disability

26 imposed by law for conviction of a crime. If the court desires

27 additional information as to whether an offender might derive

28 benefit from special youthful offender treatment, it may order

29 him committed to the youth correction authority for observa-

30 tion and study at an appropriate diagnostic agency for a period

31 not to exceed thirty days and thereafter make its determina-

32 tion based upon the findings and report.
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1 Section 9. When the court elects to employ the youthful

2 offender adjudication proceedings it shall describe the proceed-

3 ings and the significance of adjudication to the alleged offender.

4 The alleged offender then without pleading to the charge will

5 indicate his consent to be proceeded against as a youthful of-

6 fender. If he consents he thereby would agree to a trial without

7 a jury should a trial be had, to physical and mental examina-

8 tion if deemed necessary, and to investigation by a probation

9 officer and/or the youth correction authority to determine his

10 suitability for youthful offender treatment. All further action

11 in connection with the proceedings would be held in abeyance
12 pending completion of such investigation. The court, after con-

13 sidering the report, may choose to adjudicate the person as a

14 youthful offender and shall require the entering of a plea of

15 guilty or not guilty to the charge of being a youthful offender.

16 Upon a plea of guilt or finding of guilt after trial the court may
17 adjudicate the person a youthful offender. The trial shall be
18 held publicly but separate from an adult offender. The court

19 upon making an adjudication as a youthful offender shall sen-

20 fence the person as provided for in section eighteen. If the

21 court is of the opinion that an alleged offender will not derive

22 benefit from the application of special youthful offender treat-

23 ment, it may proceed against him and sentence him if con-

24 victed, under existing provisions of law for the offense com-
25 mitted.

1 Section 10. A person otherwise eligible to be adjudicated a
2 youthful offender may at any time before trial on a youthful

3 offender charge elect to be tried under provisions of law ap-
4 plicable to adult defendants; provided, however, that if he re-

5 quests grand jury presentment, this shall not be held a bar to

6 the court's later consideration of youthful offender proceedings.

1 Section 11. The court shall keep a full and accurate record

2 of all proceedings, and the record of an adjudicated youthful

3 offender, including physical description, fingerprints and photo-

4 graphs, shall be retained in the files of the youth correction

5 authority and shall not be open to public inspection except with

6 consent of a justice of the committing court, except that such

7 records shall be opened at reasonable times to the inspection

8 of the adjudicated youthful offender or his Attorney.

1 Section 12. No statement, admission of or confession by a

2 person adjudged a youthful offender by the court which is

3 made after arraignment and during the course of the investiga-
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4 tion provided for in section eight shall be admissible as evi-

5 dence against him; provided, however, that the court or the

6 youth correction authority may take such statement, admis-

7 sion or confession into consideration for the purpose of deter-

8 mining (a) whether to parole, or detain, or admit the offender

9 to bail; (b) to determine the youth's eligibility for youthful

10 offender treatment; and, (c) for the purpose of determining

11 ultimate disposition of the case.

1 Section 13. A person adjudged or sentenced under the pro-

2 visions of this chapter shall be entitled to appeal such finding

3 or sentence in the manner provided by law for appeals from

4 judgments of an inferior court in criminal cases.

1 Section 14. Parents or guardians of an alleged youthful

2 offender shall be considered as essential parties to proceedings,

3 and shall be notified and required to be present at all stages of

4 the proceedings.

1 Section 15. The youth correction authority shall hold stated

2 meetings to consider problems of treatment and correction,

3 shall consult with and make recommendations to the commis-

4 sioner with respect to general treatment and correction policies

5 for committed youthful offenders, and shall, subject to the

6 court's approval as provided in section seventeen, enter orders

7 directing the release of such offenders conditionally under

8 supervision, and the unconditional discharge of such youthful

9 offenders, and take such further action and enter such other

10 orders as may be necessary and proper to carry out the pur-

11 pose of this chapter.

1 Section 16. The youth correction authority, when a person

2 is committed to it, shall forthwith examine, study him, and in-

3 vestigate the pertinent circumstances of his life and the ante-

4 cedents of the violation of law for which he is committed, shall

5 complete written records and examinations of orders concerning

6 treatment and disposition, shall make periodic examinations at

7 intervals not exceeding one year to determine whether an

8 order or disposition should be modified or continued in force.

1 Section 17. The youth correction authority may discharge

2 a person when in its opinion there is a reasonable possibility

3 that he can be given full liberty without danger to the public,

4 may permit liberty under supervision upon conditions it be-

5 lieves conducive to law-abiding conduct, may order unconfined

6 or reviewed release under supervision as appears to it to be

7 desirable, may revoke or modify any order except discharge.
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8 may discharge from control after sentence is served or at the

9 age of twenty-six or when it is satisfied that such discharge is

10 consistent with the protection of the public; provided, how-

11 ever, that all sentences under this chapter shall be subject to

12 approval by an associate justice of the superior court who
13 shall be assigned from time to time by the chief justice of the

14 superior court for this purpose, and the youth correction au-

15 thority shall administer such sentence as the court shall ap-

16 prove and impose. In the event the youth correction authority

17 is of the opinion that the discharge of a person upon reaching

18 his twenty-sixth birthday would be inconsistent with the pro-

19 tection of the public or that such discharge would be dangerous

20 to the public because of the person's mental or physical de-

21 ficiency, disorder or abnormality, the authority shall make
22 application to the court for approval of an order continuing

23 control. Upon such application to the court, the person con-

24 cerned shall have the right to be heard and to demand a jury

25 trial on the question of whether release from control would be

26 dangerous to the public and the court order directing the same
27 shall be subject to the person's right to appeal.

1 Section 18. The youth correction authority after diagnosis

2 and classification shall review the record of persons referred to

3 it and enter an order or sentence subject to approval of an asso-

4 ciate justice of the superior court as hereinbefore provided. If

5 it is of the opinion that the person does not need commitment
6 it may, after approval by the court and after reasonable notice

7 to the commissioner, discharge him unconditionally or place

8 the case on file, or place the person in the care of an adult pro-

9 bation officer for such time and on such conditions as may
10 seem proper except that the period of probation shall not ex-

11 ceed three years except when otherwise extended by the court

12 for a period of not more than two additional years, and upon

13 application duly made therefor to the court. Probation officers

14 shall report to the youth correction authority as the authority

15 may direct.

1 Section 19. Commitments shall be for an indefinite term

2 not to exceed two years for the commission of a misdemeanor

3 and for an indefinite term not to exceed four years for the

4 commission of a felony except as may otherwise be provided

5 for in this chapter.

1 Section 20. Committed youthful offenders not conditionally

2 released shall undergo treatment in institutions of maximum
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3 security, medium security, or minimum security types includ-

4 ing training schools, hospitals, farms, forestry and other work

5 camps, and other agencies that will provide the essential varie-

6 ties of treatment. The commissioner may from time to time

7 designate, set aside and adapt institutions and agencies under

8 the control of the department of corrections for treatment as

9 the youth correction authority may recommend. Insofar as

10 practicable such institutions and agencies shall be used only

11 for treatment of committed youthful offenders, and such

12 offenders shall be segregated from other offenders, and classes

13 of committed youthful offenders whenever practicable shall be

14 segregated according to their needs for treatment. The parole

15 board shall carry out parole responsibilities for youthful

16 offenders required by this chapter according to the provisions

17 of the laws of the commonwealth.

1 Section 21. The commissioner is authorized to transfer

2 youthful offender inmates between and among all institutions

3 within the department of correction without restrictions ex-

4 cept that wherever practicable youthful offender inmates shall

5 be kept segregated from adult and more hardened inmates.

1 Section 22. The youthful correction authority, to the extent

2 that funds are appropriated therefor, may, for persons com-

3 mitted to it, establish and operate classification-treatment,

4 training and research facilities and services, places for deten-

5 tion prior to examination and study, confinement, educational

6 institutions, hospital and other correctional and other segrega-

7 tive facilities, forestry and work camps, institutions and agen-

8 cies, diagnostic services, and such other services as are proper

9 for the discharge of its duties, including the right to employ
10 and discharge such persons as may be needed by it to admin-
11 ister any of its functions. In carrying out its duties, the youth

12 correction authority is authorized to make use of law enforce-

13 ment, detention, probation, parole, medical, educational, segre-

14 gative and other institutions whether public or private, within

15 the commonwealth wherever feasible. The director of the

16 authority with the approval of the commissioner may enter

17 into agreements with the appropriate private or public officials

18 for separate care and special treatment in existing institutions

19 of persons committed to the youth correction authority.

1 Section 23. The youth correction authority shall make a

2 complete study of each committed youthful offender including

3 a mental and physical examination to ascertain his personal
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4 traits, his capabilities, pertinent circumstances of his school,

5 family life, any previous delinquency or criminal experience,

6 and any mental or physical defect or other factor contributing

7 to his delinquency. In the absence of special circumstances,

8 such study shall be completed within a period of thirty days.

9 The findings of such study and the recommendations based

10 thereon shall be considered by the authority and the court in

11 determining proper treatment, and the authority shall

12 promptly forward the report of its observation and study to-

13 gether with its recommendations for treatment to the court

14 which requested the same as provided for in section eight.

1 Section 24. To correct socially harmful tendencies of per-

2 sons committed to it, the youth correction authority may re-

3 quire of persons committed to it participation in vocational,

4 physical, educational and correctional training and activities

5 and use other methods of treatment aimed at correcting and

6 preventing further violations.

1 Section 25. Whenever it appears to the authority that a

2 person committed to it either at the time of his presentation

3 or after having become an inmate of any of its institutions or

4 facilities is an improper person to be retained in such institu-

5 tion or facility or to be so incorrigible as to be incapable of ref-

6 ormation under its discipline, or detrimental to the interests

7 of other persons committed to it, the authority may return

8 him to the committing court and said court may vacate the

9 order of adjudication as a youthful offender and substitute

10 therefor the criminal status and sentencing to such correc-

11 tional institution or jail as may be provided by law for punish-

12 ment of the offense for which he was convicted.

1 Section 26. Whenever a person adjudged a youthful of-

2 fender and committed to the custody of the youth correction

3 authority is discharged from the control of said authority as

4 provided in section seventeen and if the court upon recom-

5 mendation of the youth correction authority in its discretion

6 shall so order, said person shall be restored to all civil rights

7 and such order shall have the effect of setting aside the con-

8 viction and nullifying the same, and of purging such person

9 of a criminal record. Such person thereafter shall not be dis-

10 qualified in any future examination, appointment or applica-

11 tion for public service under the government of this common-
12 wealth or of a political subdivision thereof, nor shall such ad-

13 judication, conviction or disposition, or any evidence given in



104 JUDICIAL COUNCIL P.D. 144

14 any case arising under this chapter be lawful or proper evi-

15 dence against such person for any purpose in any proceeding

16 in any court; and records in such cases shall not be received

17 or used in any way in such proceedings, except in imposing

18 sentence in any subsequent criminal proceeding against the

19 same person.

1 Section 27. Whenever a juvenile legally committed to the

2 Massachusetts youth service board reaches the age of seven-

3 teen and proves himself unwilling to co-operate with the youth

4 service board in its attempt to rehabilitate, and proves to be

5 incorrigible and beyond the resources of the juvenile authori-

6 ties, and who as a result becomes a disruptive and corrupting

7 influence on other wards of the youth service board who are

8 responsive to treatment and training, such a subject may on

9 certification of the board as to unfitness for further handling

10 as a juvenile, be returned to the latest committing court and

11 sentenced under such provisions of section eight as the court

12 in its judgment may deem proper.

1 Section 28. Nothing in this chapter shall be construed as

2 repealing or modifying the duties, power or authority of the

3 department of correction or of the parole board with respect

4 to the handling or parole of persons between the ages of seven-

5 teen and twenty-two who are not adjudicated as youthful

6 offenders or are being detained or investigated subject to such

7 adjudication.

1 Section 29. This chapter shall not apply to any offence

2 committed before its enactment.


