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December, 1963

To His Excellency, The Governor of Massachusetts

In accordance with the provisions of section 34B of chapter

221 of the General Laws (Ter. Ed.) we have the honor to transmit

tlie thirty-nintii annual report of the Judicial Council for the year

1963.

Fkederic J. MuLDOON, Chairman,

Stanley E. Qua, Elijah Adlo^v,

Reuben L. Lurie, Kenneth L, Nash,

John E. Fenton, Chakles W. Bartlett,

Carl E. Wahlstrom, Livingston Hall,

Raymond F. Barrett.

DISTRIBUTION OF THIS REPORT AND HOW TO OBTAIN IT

In 1925, 3,000 copies of the first report were printed as Public Document

144 for distribution by the Pubhc Document Room. A few years later

the number was reduced to 2,400. Of these, about 2,000 copies were

distributed to members of the legislatiire, all judges, clerks of court,

Hbraries, city and town clerks, etc. This left about 400 copies available

on request for citizens of the Commonwealth, the press, libraries and

professional organizations in other jurisdictions.

In addition to the 2,400 copies, ever since 1925 the Massachusetts Bar

Association secured reprints of the first 36 reports (to 1960) for insertion

in the Massachusetts Law Quarterly for the bar association members.

With the increase in members since 1925, several thousand reprints were

thus distributed annually until 1960. Because of increased activities of

the Massachusetts Bar Association, the Association then decided to discon-

tinue it, because of the cost.

THE CONTENTS OF THE REPORTS
Since 1925 they have contained the history and reasons for about 228

statutes under which the bar is earning its Hving and the courts are admini-

istering justice. We are informed that the demands for the reports at the

State House are constant and have exhausted a number of the earlier ones.

Much of their contents is not available elsewhere except in law libraries

or private Hbraries in which they are kept and bound. From time to time

they are cited or quoted by the Supreme Judicial Court or other courts.

As it would be unfortunate for the profession in Massachusetts and the

public interest, if opportunity to obtain these reports hitherto so widely

circulated should be so drastically reduced, the printing of the original

number of 3,000 was revived.

Those who wish to read before, as well as after, legislative action, the

reports which not only all the legislators, but all the judges and other pubhc

officials get, besides having copies to keep for reference and who do not now
receive this report (Pub. Doc. 144) from the State House annually, as

explained above in the first paragraph, can obtain it so long as the supply

lasts, and also earlier reports by sending a request for copies, without charge,

to Pubhc Document Room, State House, Boston, Mass.
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FOREWORD

BRIEF HISTORY OF THE JUDICIAL COUNCIL AS AN ADVISORY

BODY AND ITS RELATION TO THE COURTS, THE BAR
AND THE ADMINISTRATION OF JUSTICE

The Judicial Council was created by St. 1924, Chapter 244

{see copy printed on page IV), "for the continuous study of the

organization, rules and methods of procedure and practice of

the judicial system of the Commonwealth, the work accompHshed

and the results produced by that system and its various parts."

BRIEF ACCOUNT OF THE HISTORY OF THE COUNCIL

As the purpose and history of the Council may not be famihar

to the more recent members of the legislature, pubUc officials and

members of the legal profession, a brief outline of the story may be

of assistance.

The Council was created as a purely advisory body on the recom-

mendation of the Judicature Commission of 1919-20 of which the

late Mr. Justice Sheldon was chairman, with George R. Nutter of

Boston and Addison L. Green of Holyoke as his associates. In the

course of their second and final report, after referring to the reports

of various special commissions, of bar association committees and

other bodies, they said:

"The legislative committees on the judiciary and on legal aflFairs are in

constant session every year hearing petitions for legislation of every

variety relative to the courts, submitted mainly by individuals. Some of

these suggestions have been carefully prepared and thought out, w^hile

many of them have not. These committees render good service to the

Commonwealth in deahng with such proposals. Both of these committees,

however, are overburdened with the many petitions for legislation present-

ed to them every year, in addition to the work of the individual members

in other connections.

*Tt is not a good business arrangement for the Commonwealth to leave

the study of the judicial system and the formulation of suggestions for its

development almost entirely to the casual interest and initiative of in-

dividuals. The interest of the people, for whose benefit the courts exist,

calls for some central clearing house of information and ideas which will

focus attention upon the existing system and encourage suggestions for

its improvement."

The report of that commission (H. 1215 of 1921) contributed to

start a movement throughout the country which was described in

the Handbook of the National Conference of Judicial Councils



P.D. 144 JUDICIAL COUNCIL III

(organized about 1930) by its chairman, Hon. James W. McLendon,
Chief Justice of the Texas Court of Civil Appeals, as follows:

"Characterized by Dean Wigmore, at the time of its republication (Feb-

ruary, 1937) in the American Judicature Society Journal, as the spark . . .

was the celebrated address of Roscoe Pound, deahng with 'The Causes

of Popular Dissatisfaction with the Administration of Justice,' dehvered

before the Minneapohs Convention of the American Bar Association in

1906. Some seven years later the American Judicature Society was born,

having for its general objective improvement of judicial administration.

That organization has from time to time sponsored important expedients

and methods designed to effectuate this objective. Among these was the

judicial council — an oflBcial body charged with the duty of continuous

study of the judicial system and its functioning, and the devising of

methods for the improvement of the system and its adaptation to present

day needs.

"Probably the first organization of this character was the Board of

Circuit Justices set up in Wisconsin in 1913. A similar body was au-

thorized in New Jersey in 1915. It was not, however, until the com-

prehensive final report of the Massachusetts Judicature Commission in

1921, recommending creation of a judicial council in that state, that the

movement attained concerted semblance. The following year, upon recom-

mendation of Mr. Chief Justice Taft, the Federal Conference of Senior

Circuit Justices was created. More than half the states have judicial

councils; all of which, though varying widely in their component per-

sonnel, have the above common objective."

Shortly after the creation of the Massachusetts Council, in 1925,

the legislature also submitted the following request to the Council:

1925 RESOLVES, CHAPTER 27

"Resolved, That the judicial council is hereby requested to investigate

ways and means for expediting the trial of cases and relieving congestion

in the dockets of the Superior Court, and, among other things . . . measures

for discouraging frivolous appeals; measures for requiring parties to frame

issues in advance of trial by greater specification in the declaration of

what the plaintiff in good faith claims and greater specification in the

answer of what the defendant admits or in good faith denies, with suitable

penalties for frivolous or unfounded allegations and denials; ways and

means for encouraging, so far as consistent with constitutional rights

trials without jury . . . and any other ways and means that may appear

feasible to said council for improving and modernizing court procedure

and practice so that, consistently with the ends of justice, the proverbial

delays of the law and attendant expense, both to Litigants and the general

public, may be minimized. (Approved April 24, 1925.)"

Since that time the legislature has constantly passed resolves

requesting reports on the specified matter of pending bills on which
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the legislature wishes advisory assistance. With the rare exception

of matters so broad in scope that the Council is not equipped to

deal with them these requests have been answered with the judg-

ment of the members of the Council and their reasons.

For the convenience of the legislature and the courts and prac-

tising lawyers we call attention to the fact that annexed to the

27th report in 1951 was an index to the contents of these reports

since 1919, with an introductory statement and an annotated list

of about 150 statutes passed after recommendation of the Judica-

ture Commission and of the Judicial Council, with references to

the reports where the reasons for each statute may he found. This

list of statutes brought down to 1954 numbered 177 with references

was reprinted for reference in the Massachusetts Law Quarterly

for February 1955, Vol. 40, No. 1. Since 1954 more were passed

for reasons stated in the reports.

The various reports also contain the reasons for most negative re-

ports on bills referred to the Council with request for report, of

which there were many.

THE ACT CREATING THE JUDICIAL COUNCIL

ACTS OF 1924, CHAPTER 244

As Amended by St. 1927, c. 923, St. 1930, a. 142, and St. 1947, a. 610

Now Appearing as G. L. (Ter. Ed.) Ch. 221, /jf 34A-34C

AN ACT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL

COUNCIL TO MAKE A CONTINUOUS STUDY OF THE ORGANL
ZATION, PROCEDURE AND PRACTICE OF THE COURTS.

Chapter two hundred and twenty-one of the General Laws is hereby

amended by inserting after section thirty-four, under the heading "Judicial

Council," the following three new sections — Section 34A. There shall be a

Judicial Council for the continuous study of the organization, rules and

methods of procedure and practice of the judicial system of the common-

wealth, the work accomphshed, and the results produced by that system and

its various parts. Said council shall be composed of the chief justice of the

supreme judicial court or some other justice or former justice of that court

appointed from time to time by him; the chief justice of the superior comt

or some other justice or former justice of that court appointed from time

to time by him; the judge of the land court or some other judge or former

judge of that court appointed from time to time by him; the chief justice

of the municipal court of the city of Boston or some other justice or former

justice of that court appointed from time to time by him; one judge of a

probate court in the commonwealth and one justice of a district court in
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the commonwealth and not more than four members of the bar all to be

appointed by the governor, wdth the advice and consent of the executive

council. The appointments by the governor shall be for such periods, not

exceeding four years, as h© shall determine.

Section 34B. The Judicial Council shall report annually on or before

December first to the governor upon the work of the various branches of

the judicial system. Said coimcil may also from time to time submit for

the consideration of the justices of the various courts such suggestions

in regard to rules of practice and procedure as it may deem advisable.

Section 34C. No member of said council, except as hereinafter provided,

shall receive any compensation for his services, but said council and the

several members thereof shall be allowed from the state treasury out of

any appropriation made for the purpose such expenses for clerical and other

services, travel and incidentals as the governor and council shall approve.

The secretary of said council, whether or not a member thereof, shall

receive from the commonwealth a salary of five thousand dollars.

MEMBERS OF THE COUNCIL

Frederic J. Muldoon of Westwood, Chairman

Stanley E. Qua of Lowell Elijah Adlow of Boston

Reuben L. Lurie of Brookline Kenneth L. Nash of Weymouth

John E. Fenton of Lawrence Charles W. Bartlett of Dedham
Carl E. Wahlstrom of Worcester Livingston Hall of Concord

Raymond S. Barrett of Quincy

Frank W. Grinnell, Secretary, 60 State St., Boston

APPOINTMENT OF JUDGE WAHLSTROM

Since the last report following the retirement of Judge Leggat,

Hon. Carl E. Wahlstrom of the Worcester Probate Court, was ap-

pointed to fill the vacancy in the Council.

With this introduction, which we hope may be helpful, we pro-

ceed with report of the work of the Council during the year 1963.
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REPORT

ATTACKING COURT CONGESTION AT ITS SOURCE

For more than fifty years in Massachusetts, as well as through-

out the nation, court congestion has been a prominent subject of

complaint and criticism, directed at the courts, the bar, the legis-

lature, committees, commissions, reports, statistics and a variety

of suggested remedies have been appearing year after year. Some
have been adopted from time to time with varied but limited and

more or less temporary success.

But the complaints of congestion continue because cases continue

to accumulate.

In 1957, in its 33rd Report, the judicial Council, after repeated

earlier reports, summarized the story as follows:

THE REPORT OF 1957

In the 15th report in 1939 it was pointed out that:

"One of the functions of a judicial council is to submit the best proposals

which they can think of to adjust this or that part of the judicial system, or

of the methods of procedure, to meet the changing pubHc needs of justice, as

well as of the taxpayers who pay the public cost, not with the expectation

that these proposals will necessarily be adopted forthwith, but in order that

such proposals may be ready at hand as a basis for discussion and improve-

ment when the public need is recognized suflBciently to stimiilate action

by the courts or the legislature.

"This is illustrated in a striking manner by the fact, already mentioned

in this report, that St. 1939, Chap. 257, was first recommended nineteen

years before its passage, and St. 1939, Chap. 341, was first recommended

about twelve years before its passage."

By Resolves, Chapter 27 of 1925, adopted a few months after

the creation and organization of the Council and printed on page

III of this report, the Judicial Council was
"... requested to investigate ways and means for expediting the trial

of cases and relieving congestion in the dockets of the superior court, and,

among other things . . . ways and means for encouraging, so far as con-

sistent with constitutional rights, trials without jury — and any other ways

and means that may appear feasible to said Council for improving and

modernizing court procedure and practice so that, consistently with the

ends of justice, the proverbial delays of the law and attendant expense,

both to litigants and the general pubHc, may be minimized. (Approved

April 24, 1925.)"

Among the many recommendations made by the Council since

1925 is a recommendation of a moderate fee for claiming a jury
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trial, the most expensive method of trial at the public cost. Such
a recommendation was first made in 1909 by the Special Commis-
sion on Causes of Delay in the Administration of Justice (House
1050 of 1910).

In 1933, in his message to the legislature (Senate 1 of 1933,

p. 1), Governor Ely said:

"Serious consideration should be given to the courts — and the expense

of operating them. A fee should be added when the trial by jiny Is

claimed." He suggested a fee of $15.00.

In 1942 the Joint Committee on Ways and Means in its report

of an investigation of finances (under legislative order), House
1295 of 1943, called attention to the matter and quoted Governor

Ely's remarks.

In its 19th report in 1943 the Judicial Council discussed the

Ways and Means report and supported a moderate jury fee (see

pp. 32-35).

In its 23rd report in 1947 the Council again discussed rising

costs, and said (pp. 26-27):

"As to the much discussed question of a jury fee, in view of the enor-

mously increased cost to the pubhc of jury trials as compared with trials

without jury, attention has been called repeatedly to the fact that from

1805 to 1836 in Massachusetts, when jurors received $1.25 a day, a jury

fee of $7.00 was required.

"The Council believes that a jury fee of $15.00 is a reasonable amoimt

to require a litigant who claims a jury trial, to contribute toward the

added large cost to the taxpayers which he imposes upon the public by

that form of trial. The Council, therefore, recommends the requirement

of that amount."

Jurors today get $10.00 a day (plus travel, etc.), as compared
vi^ith $1.25 before 1836, so that a full jury of 12 costs $120.00 (plus

travel, etc.) as compared with $15.00 then.*

*In the resolve of 1925 the phrase "so far as consistent with Constitutional
rights" appears. In order thai there may be no doubt or misunderstanding
as to this aspect of the proposal, we quote for convenient reference the opin-
ion of Chief Justice Morton in 1882 in Foster v. Morse, 132 Mass. 354, and
Bailey v. Joy, 356, as follows:

"The purpose of the Declaration of Rights was to announce great and
fundamental principles, to govern the action of those who make and those
who administer the law, rather than to establish precise and positive rules
of action. It has uniformly been held that this and the similar provision
in the twelfth article of the Declaration of Rights are intended to secure
a benefit or right to a party to a suit, which he may avail himself of or
waive at his election; and that the Legislature, under the power given it

by the Constitution to make 'all manner of wholesome and reasonable
orders, laws, statutes and ordinances, directions and instruction,' not
repugnant to the Constitution, has the authority to make reasonable laws
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regulating the mode in which this right shall be enjoyed and used. Jones
V. Robbins, 8 Gray 329.

"Thus, a law is constitutional which provides that, if a defendant in a
civil or a criminal suit is defaulted, judgment is to be rendered against
him; he is deemed to have waived his right of trial by jury. Common-
wealth V. Whitney, 108 Mass. 5. So the law requiring that in a civil

action the defendant shall be defaulted unless he files, within ten days of
the return day of tlie writ, an affidavit that he has a good defense, has
been held to be constitutional, and not an unreasonable restriction of the
defendant's right of a trial by jury. Hunt v. Lucas, 99 Mass. 404. So a law
requiring a party appealing from the judgment of an inferior tribunal to
give bonds to prosecute his appeal, or bail for his appearance, is consti-
tutional and valid. Hapgood v. Doherty, 8 Gray 373. Jones v. Robbins,
ubi supra.

"The statutes we are considering, requiring a party to a civil suit to file

a notice of his desire to have a trial by jury, fall within the same principle.
This requirement does not deprive him of his right to a trial by jury, but
regulates the mode in which this right shall be enjoyed and used."

In each report since 1947 the Council has renewed its recom-

mendation of a moderate jury fee as a reasonable method of attack-

ing the much discussed problem of "congestion" at its source. We
renew the recommendation because we consider it 'part of the

function of the Council, as an advisory body, to keep the recom-

mendation alive.

The Declaratory Judgment Act of 1945, Chapter 582, now Chap-
ter 231A of the General Laws (see M. L. Q., November, 1945) was
first suggested in substance by the Judicature Commission in 1920.

The system of removal of civil cases and appellate divisions, ad-

justed to District Courts throughout the Commonwealth in place

of the earlier appeal system, was submitted in 1914 ( see Report of

Committee on Legislation of Mass. Bar Assoc, for 1914, pp. 27-48)

and year after year thereafter until it was adopted, practically

without change, in 1922.

In the 31st report, page 10, it was pointed out that in the fif-

teenth article of the Bill of Rights, the constitutional right of

"parties" in civil cases is "a right to a trial by jury" and not a

right of a party or his lawyer to a "horse trading" weapon in the

form of a claim for an unexpected and unwanted jury trial or for

delays or perfunctorily as a matter of habit. Attention was also

called to the fact that at the Lawyers' Institute in Swampscott
in June 1955 the statistics were turned into a fiving picture in

the course of a vigorous discussion by lawyers, clerks and judges

and as suggested by an observant clerk of the superior court of

long experience, "from the point of view of the pubfic who pay
the bills the picture painted by the facts was rather ridiculous'."

In 1955 the bill was recommended by the Judiciary Committee
as House 2733, recommitted and again reported "ought to pass,"

but was referred to the next annual session.
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In 1956 the bill again recommended by the Council was also

supported by the Judicial Survey Commission (see H. 2620 of

1956), but failed of passage. The Judiciary Committee has re-

ported favorably a number of times in recent years and in one

year the Committee on Counties also reported favorably.

In 1957 it was again recommended in the 32nd report of the

Council, but failed to pass.

We are aware and appreciative of the eflfective experiments of

the court during the past two years in breaking some of the worst

log-jams, but with the constant increase in the number of cars

and accidents the pressure of Htigation will continue in spite of

the efforts of the court. There is no one way of meeting it. We
still beheve in meeting that pressure at its source. We beUeve a

moderate jury fee to be a reasonable constitutional experiment

to check the pressure. We shall never find out how it works until

we try it as people in ordinary business try experiments. We there-

fore again recommend the following:

DRAFT ACT

Section 1. Section 4 of Chapter 262 of the General Laws, as most recently

amended by Section 2 of Chapter 119 of the Acts of 1950, is hereby further

amended by inserting after the fourteenth paragraph, the following paragraph:

"For filing a claim for jury trial or a motion to frame issues in the super-

ior court for jury trial or for entry in the superior court of such issues'

framed by the land court or by a probate court, and transmitted to the

superior court, for trial, fifteen dollars."

Section 2. This act shall take eflEect on September first in the current year.

Outside of a court house, a careful and successful business man,

faced with congestion in a department of business would study the

cause of it before employing more expensive help. We think we
are not exaggerating in suggesting that the moderate jury fee will

prove to be more effective than any other remedy adopted or pro-

posed for congestion in more than fifty years. We shall never find

out until we try. So we again recommend it.
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NOTICE TO ADMIT FACTS

We respectfully call the attention of bar and the bench to the

history of this subject from the 6th Report of the Executive Sec^

retary to the Justices of the Supreme Judicial Court (Pub. Doc.

166).

Mr. CoUins said:

29. The federal rules of civil procedure most frequently used as models

in the states are those known as the discovery rules. One of them, the

demand to admit facts and the genuineness of documents (Rule 36) is not

essentially a discovery device,' but one intended to narrow the issues

before trial. It is generally grouped with oral depositions and written

interrogatories under the heading of discovery, however.

In examining what Massachusetts practice now contains that is found

in some form or other in the federal rules, Rule 36 is an interesting one

to consider.

30. The 1938 notes to Rule 36 cite similar rules then existing, among
them "English Rules Under the Judicature Act, The Annual Practice, 1937,

Order 32, and Massachusetts General Laws (Ter. Ed. 1932) Chapter 231,

Section 69."^ Not only was the Massachusetts statute one of the pro-

genitors of Federal Rule 36, but the statute itself was preceded by a

rule of the Superior Court. It originated in the English Rules of Supreme

Court (1883 2 and 4 under Order 32. As early as 1915 our statute was

preceded by Superior Court Rule 38 which reads as follows:—

"Uncontested Facts and Signatures,

"A party, by notice in writing served not less than ten days before

a case is put on the daily list for trial, may call upon the other party to

admit, for the purposes of that trial only, any fact which he deems

material and not to be in dispute, or the execution of any written paper

which he intends to use at such trial.

"The court may delay the trial until such notice is answered.

"If no answer is returned within ten days after filing a copy of said

demand in the clerk's office, or within such further time as may on

motion be granted, the truth of the fact or execution of such paper shall

for the purpose of that case, and for such purposes only, be held to be

admitted." It is significant that what is now expressed by statute, G. L.

C. 231, S. 69, was in its original form a rule of the Superior Court.

It is also interesting that the absence of any sanction against the bad

faith litigant who unreasonably refuses to admit a fact was criticised

^See Clark "The Influence of Federal Procedural Reform" 13 Law &
Contemporary Problems 144 @ 15, footnote 38 (1948).

''Developments In The Law — Discovery 74 H. L. Rev. 940, @ 968.

'Barron and Heltzoff, Federal Pr. & Procedure (Rules Ed.), Wright
Revision, 1960, Vol. 3 A. p. 462.
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in 1 Mass. Law Quarterly 201 (May, 1916) by George K. Gardner of

the Boston Bar, thus:—

''Unless the couii: consistently imposes costs where an admission of

facts is unreasonably refused, it seems probable that refusals to admit

will become as much a matter of course as answers of general denial.

The Enghsh model from which it is taken expressly authorizes the trial

judge to impose the cost of proving any fact on the party who, after

notice, has unreasonably refused to admit it, no matter who may prevail

upon the whole evidence presented at the trial (Rules of the Supreme

Court; Order 32, §§ 2, 4; to be found in 1916 Annual Practice, pp. 546,

548)."

Mr. Gardner also pointed out that another rule of the court imposed

as sanction the "cost of witnesses occasioned by setting forth other matters"

in his declaration or answer than the party intended to rely on.i

31. Rule 38 of the 1915 rules became Rule 37 of the 1923 rules. In

the meantime, by Acts of 1917, C. 194 the Legislature had incorporated

the substance of rule 38 of the 1915 rules into a statute the benefit of

which was limited to plaintiffs in actions to recover for goods sold and

delivered or for work, labor and services performed.

This became Sec. 69 of C. 231 of the General Laws of 1921. In 1925

in its 1st Report^ the Judicial Council pointed out the weakness of the

statute and of the court rule, then Rule 37 of the 1923 Rules, and recom-

mended a redraft of the statute including a sanction. The redraft extended

the availability of the device to all actions at law or suits in equity. The

sanction it proposed was essentially the same as that which is now in

federal rule 37C, i.e., the reasonable expense "including counsel fees" of

proving the fact unreasonably denied. As enacted by Acts of 1926, C.

381, // 1, 2, the parenthetical "including counsel fees" was omitted.

Whether this omission was because the words were deemed surplusage is

not clear. It is clear, however, that the sanction is of small practical

value unless the tvord expense as used in the last sentence of Sec. 69

of C. 231,^ can be construed to include a reasonable counsel fee.^

The further amendment to Sec. 69 by Acts of 1946, C. 450 added

the requirement that a denial of an alleged fact or execution, or an

^Rule 6 of the Superior Court 1915 Rulej and second Par. of Rule 60
of the 1923 Rules. Omitted without explanation in 1932 Rules, this pro-

vision had been in the Common Law Rules since 1886.

^11 M. L. Q. 1, p. 43.

^After the 1926 Amendment to Sec. 69 the Superior Court on April 9,

1927, repealed what was then its Common Law Rule 37.

*It is to be noted that this is not the same question as that involved
in Sears v. Nahant, 215 Mass. 234 239, and that we are not dealing here
with taxable costs but with "expense" to be "added to the taxable costs of

the party in whose favor such amount is awarded, or deducted from the
amount of any judgment or decree against him." What is provided for
here is exemplary damages for unreasonable conduct, for contumacious
evasion. As a practical matter usually the only expense of any substance
is the cost of the attorney's time in proving the fact which the recalcitrant

party has unreasonably refused to admit.
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explanation of inability to admit or deny, be under oath. This should

have made evasive denials unthinkable, yet, complete disregard of the

solemnity of the oath has occurred now and then, when answers filed

to demands to admit facts were as remote from reality as is the usual

general denial filed as an answer to a declaration. Such conduct should

not be tolerated in any court of justice.

32. Two questions are posed in respect of the monetary sanction:—

(a) Does the statutory "expense" include a counsel fee?

(b) If "expense" as used in Sec. 69 does not include a counsel fee,

does the court because of its power to make rules, have power to increase

the statutory sanction, or, if not, to add to it as a sanction for the more

extreme cases of unreasonableness?^

33. As to failure to observe the fact that the answers under Sec. 69

are sworn answers, a remedy, other than to cite for perjury, might be

found if it became generally known at the bar that the judiciary intended

to deal firmly with recalcitrants. The suggestion is that periodically, by

notice to the bar, rather than by rule, the court let its policy be known
with respect to details of enforcement of statutes and court rules in matters

of practice and procedure. Such policy pronouncements, particularly

when they carry the threat of sanctions, would have a twofold effect.

First, they would warn the bar that high standards were to be kept

high. Second, they would tend to more uniform enforcement by the

numerous members of the particular bench.

THE ADMINISTRATION OF THE CRIMINAL LAW
Among other matters this year, the Council has been asked by

the legislature to report on two matters of nation-wide public

concern and pubhc controversy.

1. A study of the law and practice in the states and in the

federal courts as to search and seizure prior to June 19, 1961 and

^This presents the question of whether the court has rule-making power
apart from statutory "grant," and if so, whether it includes the power to im-
pose reasonable sanctions to e:isure obedience. Passing those questions and
one as to whether it can increase a statutory sanction, the next question is

whether it may provide by rule for an additional sanction for the more
extreme instances of unreasonable refusal. If all monetary sanctions are
"costs" and if they must be controlled by legislative definition or legislative
delegation of authority to define, then the question is whether the legislative
"grant" of rule-making power to the Superior Court, for example, includes
the power to provide by rule for imposition of an attorney's fee for grossly
unreasonable refusal to admit after a demand under Sec. 69 of Chapter 231.
Cf. Fuller v. Trustees of Deerfield Academy 252 Mass. 258 @ 262 where
reference was made to the possibility of a rule (under Chapter 213, Sec. 3)
including imposition of attorney's fees as one of the terms on allowance of
amendments.
Tor a recent discussion of federal rule 36 see 71 Yale Law Journal 371

(January 1962).
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the effect of a 5 to 4 opinion of the Supreme Court of the United

States on that date.

2. The relations of newspapers, the courts, the bar, and law

enforcement oflBcers, sometimes referred to as the problem of

"Free Press v. Fair Trial" or "Trial by Newspaper".

Modem conditions and practices and conflicting judicial opinions

and decisions have brought both of these matters to the front on a

national scale in recent professional discussions.

As they both call for thought by interested laymen in the pubHc

interest, as well as police ofiBcers, judges, lawyers, and prosecuting

ofiBcials, we submit this report on the history of both subjects and

its resulting problems as a background for public discussion.

The American Bar Association Journal for September 1963

contains a searching and suggestive article by Hon.
J.

Edward
Lumbard, the Chief Judge of the United States Court of Appeals

for the Second Federal Circuit.

EXTRACTS FROM JUDGE LUMBARD'S ARTICLE ON "THE
ADMINISTRATION OF THE CRIMINAL LAW"

"The manner in which any society administers criminal justice measures

the value it places on the hberty and the dignity of the individual; it is

also a test of its abihty to safeguard the community from those who break

the law. The development of our legal institutions manifests our belief

that we can and should accord to every person fair and equal treatment

according to law, and that, at the same time, we expect such enforcement

of our laws that the interests of society will be suitably protected.

In today's rapidly changing world, with its accelerated pressures, this

ideal of simultaneously observing individual rights and providing com-

munity protection faces greater strains than ever before. Because it seems

to me that we are in danger of a grievous imbalance in the administration

of criminal justice, I propose to discuss recent trends in what seem to me
to be critical areas.

"In the past forty years there have been two distinct trends in the ad-

ministration of criminal justice. The first has been to strengthen the rights

of the individual; and the second, which is perhaps a corollary of the first,

is to limit the powers of law enforcement agencies.

"Powers of Police Are Unsettled.

"Police oflBcers need to know their powers to question, detain and arrest,

but federal law and the laws of all the states on these questions are in great

confusion. At present reliable guides are usually imavailable, so that no

one can say with any certainty what powers the police ofiBcer has until

tlie particular case is decided by the Courts.
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"Probably the most important recent decision, so far as most of the

states are concerned, is Mapp v. Ohio, 367 U. S. 643, announced by the

Supreme Court in Jvine, 1961.

"Today's imbalance between twentieth-century individual rights and

nineteenth-century police methods has arisen because the Bar and the

pubhc have left the solutions of these delicate problems too much to the

judges, who usually must decide the cases that come before them with

little of no information as to the impact of their decisions.

"Petitions filed by state prisoners seeking federal review of their con-

victions have been at flood tide for the past ten years. Altogether over

1,200 such petitions were filed in the Supreme Court last year; in New
York State alone, 291 prisoners filed such petitions in the federal coiuts.

The state prisoners apparently read the advance sheets more avidly than

most members of the Bar, and every new federal or state decision in this

field brings a new wave of petitions. In this way our federal judges

have had thrust upon them much of the responsibihty for the development

of the law in this area.

"Police Need Improved Training and Instruction.

"First comes the need for trained police. Police ofiicers must be better

instructed about their duties and powers to investigate and about the

individual rights which they must respect.

"Is it in the pubhc interest to make it more and more difficult for the

pohce to solve crimes by undue restriction of their right to question and

unreasonable limitation of the time allowed to check and investigate? Can
the police be given this power without undue risk of its abuse?"

Resolves, Chapter 9.

RESOLVE PROVIDING FOR AN INVESTIGATION BY THE
JUDICIAL COUNCIL OF THE LAWS OF THE

COMMONWEALTH RELATIVE TO SEARCH AND SEIZURE.

Resolved, That the judicial council be requested to investigate

the laws of the commonwealth relative to search and seizure, and
to include its conclusions and its recommendations, if any, in rela-

tion thereto, together with drafts of such legislation as may be
necessary to give effect to the same, in its annual report for the

current year.

Approved April 1, 1963.

No specific bill is referred by the resolve. It requests a general

investigation of the law about search and seizure and what can

and should be done about it in Massachusetts. This calls for a

study and understanding of the history of the subject in Massachu-
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setts prior to the 5 to 4 opinion of the Supreme Court of the United

States in the Mapp case referred to by Judge Lumbard and of

the e£Fect of that opinion on the law and practice and procedure in

the States and especially in Massachusetts since 1780.

THE HISTORY OF THE LAW IN MASSACHUSETTS PRIOR
TO JUNE 19, 1961.

1. The Constitutional Story of Search and Seizure.

The American law of search and seizure originated in Massa-

chusetts.

The use of roving "general" warrants to search and seize un-

specified things anywhere in unspecified places was a practice

which led to great controversy on both sides of the Atlantic in the

period prior to the American Revolution. In Massachusetts, it led

to argument of Otis and Thacher against the "writs" of assistance"

in 1761, the memory and influence of which is perpetuated by

Reid's mural painting almost facing the entrance to the Senate

Chamber in the State House.

The writs were issued in spite of the efforts of Otis; but his

argument, supplemented by his pamphlet on "The Rights of the

Rritish Colonies" and other pamphlets is today part of our con-

stitutional history of freedom in Massachusetts because in the

words of Chief Justice Horace Gray, it "foreshadowed the principle

of American constitutional law that it is the duty of the judiciary

to declare unconstitutional statutes void."

In England in 1765 the ransacking of house and seizure of all

papers under a general warrant called forth the opinion of Lord
Camden in Entick v. Carrington, 19 Howell's "State Trials", 1029.

The arbitrary arrest, and search and seizure of papers, of John
Wilkes at about that time was one of the incidents leading to the

slogan "Wilkes and Liberty!", famihar both in England and

America. (See Postgates "That Devil Wilkes").

All this led to the 14th Article of the Massachusetts Bill of

Rights in the Constitution of 1780.

Article XIV, still unchanged for 183 years, provides:

"Every subject has a right to be secure from all unreasonable searches,

and seizures, of his person, his houses, his papers, and all his possessions.

All warrants, therefore, are contrary to this right, if the cause or founda-

tion of them be not previously supported by oath or affirmation; and if the

order in the warrant to a civil officer, to make search in suspected places,

or to arrest one or more suspected persons, or to seize their property,

be not accompanied with a special designation of the persons or objects of
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search arrest, or seizure; and no warrant ought to be issued but in cases,

and with the formahties prescribed by the laws."

It was adopted abnost eight years before the Federal Convention

of 1787 and the adoption of the Constitution of the United States

without any Bill of Rights, and ten years before the first 10 Federal

amendments, including the 4th, the substance of which was recom-

mended to Congress by the Massachusetts Federal Convention of

1787 and then submitted to the states by Congress and ratified in

1789. Chief Justice Shaw and Mr. Justice Wilde both grew up
in the early period while the revolutionary and constitutional

thinking were still fresh in people's minds.

In 1841 in the leading Case of Com. v. Dana 2 Met. 329 at

pp. 334-336, Chief Justice Shaw's Court, in its opinion by Mr. Jus-

tice Wilde, explained, at some length, the constitutional back-

ground of search warrants (as summarized above). Having stated

"that the right to search for and seize private papers is unknown to

the common law" and after quoting from Lord Camden's opinion

the Court said:

"The framers of oui constitution were not ignorant of those principles.

They were well known, and warmly cherished by those erJightened states-

men, as important and necessary for the security of civil liberty. They had

been discussed, and powerfully and eloquently maintained, in the discus-

sions had respecting writs of assistance, several years before the decision

in Entick v. Carrington.

"With the fresh recollection of those stirring discussions, and of the

revolution which followed them, the article in the BiU of Rights, respect-

ing searches and seizures, was framed and adopted. The article does not

prohibit all searches and seizures of a man's person, his papers, and pos-

sessions; but such only as are 'unreasonable,' and the foundation of which

is 'not previously supported by oath or aflSrmation.' The legislature were

not deprived of the power to authorize search warrants for probable

causes, supported by oath or affirmation, and for the punishment or sup-

pression of any violation of law. The law, therefore, authorizing search

warrants in certain cases, is in no respect inconsistent with the declaration

of rights.

"We are also of the opinion, that the warrant in this case is in conformity

with all the requisitions of the statute and the declaration of rights. The
complaint is under oath, and alleged a probable cause to authorize the

search and seizure. The articles seized are described, and the place in

which they were concealed is designated, with sufficient certainty. There

could be no diflficulty in ascertaining, by inspection, the articles which the

officer was directed to seize. The place of concealment is alleged to be the

office of the defendant, No. 2 Devonshire Street, rear of 23 State Street.

The defendant occupied that office, and the fact that another person occu-

pied it with him carmot be considered as constituting a material variance."
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THE MASSACHUSETTS RULE OF ADMISSIBILITY OF
EVIDENCE SEIZED.

In this Dana case, the court also stated the law as to the use in

evidence of papers or other things seized by an officer under an

illegal search warrant or in excess of the authority in the warrant,

saying:

"There is no good reason for excluding the papers seized as evidence, if

they were pertinent to the issue, as they unquestionably were."

"This point was decided in the cases of Legatt v. Lollerey 14 East 302

and Jordan v. Lewis 14 East 306, note, and we are entirely satisfied that

the principal on which these cases were decided is sound and well estab-

lished."

That was the established meaning of the 14th article and the

law of Massachusetts before and after 1841 to June 1961 as appears

in Chief Justice Rugg's opinion for the unanimous Court in Com.
V. Wilkins, 243 Mass. in which he said after citing Com. v. Dana
and all the subsequent cases, "as a matter of reason we remain

satisfied with the grounds on which they were decided" (see p.

363).

THE STATUTORY HISTORY OF SEARCH AND SEIZURE

The first Massachusetts statutory provision for search warrants

appeared in 1823 and later as sections 1-3 of Chapter 142 of the

Revised Statutes of 1836, authorizing them for property stolen,

embezzled or obtained by false pretences, counterfeit or forged

instruments, obscene Hterature intended to be circulated, lottery

tickets and gaming apparatus.

In the note to these sections, the Commissioners said:

"Section 1, 2. The practice of issuing search warrants, seems to have

been introduced into our law, without any express legislative sanction;

and for a long time they were issued only for the purpose of searching

for stolen goods, known or believed to be concealed by the thief. By the

statute 1823, c. 40, the legislature has authorized searches for counterfeit

coin or bank bills, and for the tools, etc., of forgers and counterfeiters.

The commissioners now propose a further extension of this process, to the

cases of lottery tickets, and of gaming apparatus, etc., kept and used in

gambling houses, and places resorted to for the purpose of unlawful

gaming."

As a result of the several revisions and amendments since 1836,

the present statute General Laws, Chapter 276, section 1, as most

recently amended provides:



P.D. 144 JUDICIAL COUNCIL 13

"A court or justice or justice of the peace authorized to issue warrants

in criminal cases may, upon complaint on oath that the complainant be-

lieves that any of the property or articles hereinafter named are concealed

in a particular house or place, if satisfied that there is reasonable cause

for such beUef, issue a warrant to search for the following property or

articles: (1934, 313, sec. 2, appvd. June 12, 1934.)"

The specified list summarized in headings is as follows:

Stolen Property Drugs, Medicines, etc.

Concealed Property Lottery Tickets, etc.

Insured Property Gaming Apparatus and Furniture

Counterfeit Coin, Notes, etc. Pool Tickets

Counterfeit Trade Marks, etc. Rifles, etc.; Ammunition

Unwholesome Meat or Provisions Bombs, etc.

Diseased Animals Colored Oleomargarine

Obscene Literature, etc. Dangerous Weapons

As to gaming places, etc., see General Laws, Chapter 271, section

23.

Section 2 of Chapter 276 provides that:

"Search warrants shall designate and describe the place to be searched

and the articles to be searched for."

We express appreciation of a draft revision of the statutes sub-

mitted by the Harvard Student Legislative Research Bureau on
Amendments to Expand Judicial Authority to Issue Search War-
rants in Massachusetts, so far as consistent with the Fourth Amend-
ment.

SEARCH WARRANTS FOR SUBVERSIVE PAPERS, ETC.

By Resolves Chapter 92 of 1954 the Judicial Council was re-

quested:

"to consider the advisability of authorizing the issuance of search war-

rants to seize books, papers, files, membership hsts or funds belonging to,

being used or intended to be used by, a subversive organization, as defined

in section sixteen of chapter two hundred and sixty-four of the General

Laws, or any other written or printed documents, papers or pictorial repre-

sentations which advocate, advise, counsel or incite the overthrow by
force, violence or other unlawful means the government of the common-
wealth or of the United States."

This resolve was adopted following the "Interim Report" ( dated
May 18, 1954) of "The Special Commission on Communism, Sub-

versive Activities and Related Matters within the Commonwealth"
appointed under Resolves of 1953, chapter 89.
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In that report (House No. 2910 of 1954) the Commission said

at page 7:

"In order to consider the effectiveness of the present statutes concerning

subversive activities, a conference was held with a committee of the Massa-

chusetts Police Chiefs Association, to our mutual advantage. . . .

"We have been informed of certain enforcement problems with respect

to chapter 264 of the General Laws. . . .

"We recommend that the Judicial Coimcil consider amending the law

relative to the issuance of search warrants, so as to include certain evidence

sought in connection with subversive activities." (Appendix C.)

Appendix C, thus referred to was the draft resolve adopted as

chapter 92 above quoted.

On this proposal, the Council reported in its 30th report (p.

23) in 1954 and, as that report shows the need of careful selec-

tion of words in the issuance of search warrants, we repeat it for

convenient reference.

THE COUNCIL'S REPORT IN 1954 ON SEARCH WARRANTS
FOR SUBVERSIVE PAPERS.

There is no constitutional objection to a statute providing for

"reasonable" search and seizure. A question both of legaHty and of

advisabihty may arise from the words in the Resolve:

"... or any other written or printed documents, papers or pictorial

representations which advocate, advise, counsel or incite the overthrow by

force, violence or other unlawful means of the government of the com-

monwealth or of the United States. ..."

"These words are not connected with any organization or any "use"

or intended use. Mere possession of such papers is not illegal and the

words quoted, if tmconnected, would appear to either violate the legal test

of reasonableness or to approach the legal hmit so closely as to be inad-

visable in so controversial a field of public agitation about civil rights.

"The search for papers thus described is very different from the other

searches specified in Section 1 of Chapter 276 above quoted. The searches

and their scope suggested resemble very closely those involved in con-

troversies in the 18th Century before Lord Camden.

"For these reasons we do not recommend legislation so unconnected

and unrestricted as that suggested in the Resolve. We think criminal

practice and procedure of this kind should be kept more clearly within

the limits of legaUty and its administration hmited to the Superior Court

on apphcation of the Attorney General or a District Attorney.

"We recommend the following:
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DRAFT ACT

"Chapter 276, G. L., is amended by inserting after Section 1 the following

Section lA:

A justice of the Superior Court, upon application of the Attorney Gen-

eral or a District Attorney, and upon complaint on oath that the com-

plainant believes that any of the property or articles hereinafter named
are concealed in a particular house or place, if satisfied that there is a rea-

sonable cause for such beUef, may issue a warrant to search for the follow-

ing property or articles: books, records, files, membership lists, funds,

referred to in Sections 18 and 21 of Chapter 264, or written or printed

documents, paper or pictorial representations, referred to in Section 11 of

Chapter 264, belonging to a subversive organization as defined in Section

18 of Chapter 264, or used, provided for, or intended to be used for, the

purposes specified in said Section 11 of Chapter 264."

As the act thus recommended was adopted by Chapter 272 of

1955, for convenient reference the sections of the statutes to which
the act was fitted are Hsted in a footnote.*

THE SEARCH OF MOTOR VEHICLES

By Resolves Chapter 2 of 1963 a bill H. 2720 was referred to

the Council for this purpose on February 11th. Meanwhile an-

*The foliowing sections of General Laws, Chapter 264 as amended by
St. 1951 Chapter 805, seems to relate directly, or indirectly, to the ques-
tion of the form of a search warrant

Section 11 penalizes "whoever ... by exhibition, distribution or promul-
gation of any written or printed document, paper or pictorial represen-
tation advocates, advises, counsels or incites . . . the overthrow by force
or violence or other unlawful means of the government."

Section 16 defines "subversive organization" as used in sections 17, 18,

19, 21, 22 and 23 as "any form of association of three or more persons."

Section IGA says "the communist party" is a subversive organization.

Section 17 says a subversive organization is "unlawful."
Section 18 provides for an information in equity by the Attorney Gen-

eral to break the organization up and order the "funds or property . . .

turned over to the treasurer of the Commonwealth which shall then he
considered escheated."

Section 19 penalizes becoming, or remaining, a member of an organiza-
tion "knowing it to be a subversive."

Section 21 penalizes "whoever destroys or conceals books, records, files,

membership lists or funds belonging to an organization which he knows
to be a subversive organization ..."

Section 23 penalizes "whoever contributes money or any other property
having a value in money to an organization which he knows to be a sub-
versive organization ..."

In view of the words quoted from Sections 11 and 21, it is obvious that
the words suggested in Resolves Chapter 92 were lifted from those sec-
tions including "membership lists" and "pictorial representations" and
"funds." As the "funds" of the "organization" are subject to escheat
under Section 18, and concealment of "funds" etc. is penalized by Sec-
tion 21 as well as destruction of "membership lists" it seems that in the
case of an "organization" they should be covered by a search warrant.
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Other bill for a similar purpose (H. 1948) was reported favorably

on February 13th, enacted and approved March 4, as Chapter 96,

see footnote.*

THE JACOBS CASE AND SEARCH WARRANTS
The care needed in drafting search warrants, especially in por-

nography cases is still further emphasized by the very recent

Jacobs case (1963 A. S.) and a vigorous dissenting opinion, all of

which call for study not only by the police, but by judges and all

enforcement officers.

So far we have reported on the constitutional and statutory law

of Massachusetts as it existed and was applied under the 14th

article of the Massachusetts Bill of Rights of 1780 and the Tenth

Federal Amendment without interference by the Federal Govern-

ment until June 19, 1961.

THE MAPP CASE AND ITS EFFECT ON THE STATES

Just what did the Mapp case do? The Majority opinions over-

ruled Wolf V. Colorado (338 M. S. 25 June 1949). What was

that?

The opening paragraphs of the majority opinion in Wolf v.

Colorado read:

"Mr. Justice Frankfurter delivered the opinion of the Court.

"The precise question for consideration is this: Does a conviction by a

State court for a State offense deny the "due process of law" required by

*Chap. 96. An Act authorizing the issuance of a warrant to search

a motor vehicle for certain property or articles.

Section 1. Section 1 of chapter 276 of the General Laws is hereby
amended by striking out lines 1 to 7, inclusive, as appearing in section 2

of chapter 303 of the acts of 1934, and inserting in place thereof the

following: — A court or justice or justice of the peace authorized to

issue warrants in criminal cases may, upon complaint on oath that the

complainant believes that any of the property or articles hereinafter

named are concealed in a particular house, place, or motor vehicle, if

satisfied that there is reasonable cause for such belief, issue a warrant
to search for the following property or articles:

Section 2. Said chapter 276 is hereby further amended by striking

out section 2, as amended by section 19 of chapter 313 of the acts of

1959, and inserting in place thereof the following section: — Section 2.

Search warrants shall designate and describe the place to be searched
and the articles to be searched for, and shall be directed to the sheriff or

his deputy or to a constable or police officer, commanding him to search,

in the day time, or if the warrants so directs, in the night time, the house,
place, or motor vehicle, where the property or articles for which he is

required to search are believed to be concealed, and to bring such prop-

erty or articles when found, and the persons in whose possession they
are found, before a court having jurisdiction.

Approved March 4, 1963
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the Fourteenth Amendment, solely because evidence that was admitted at

the trial was obtained under circumstances which would have rendered it

inadmissible in a prosecution for violation of a federal law in a court of

the United States because there deemed to be an infraction of the Fourth

Amendment as applied in Weeks v. United States, 232 U. S. 383? The

Supreme Court of Colorado has sustained convictions in which such evi-

dence was admitted, 117 Col. 279, 187 P. 2d 926; 117 Col. 321, 187 P. 2d

928, and we brought the cases here. 333 U. S. 879.

"Unhke the specific requirements and restrictions placed by the Bill

of Rights (Amendments I to VIII) upon the administration of criminal

justice by federal authority, the Fourteenth Amendment did not subject

criminal justice in the States to specific hmitations. The notion that the

"due process of law" guaranteed by the Fourteenth Amendment is short-

hand for the first eight amendments of the Constitution and thereby incor-

porates them has been rejected by this Court again and again, after impres-

sive consideration. See, e.g., Hurtado v. California, 110 U. S. 516; Twining

V. New Jersey, 211 U. S. 78; Broivn v. Mississippi, 297 U. S. 278; Palko v.

Connecticut, 302 U. S. 319. Only the other day the Court reaffirmed

this rejection after thorough reexamination of the scope and function of

the Due Process Clause of the Fourteenth Amendment. Adamson v.

California, 332 U. S. 46. The issue is closed"

Turning to the Mapp case, Mr. Justice Clark — after extended

discussion — ended the opinion (the Chief Justice and Mr. Justice

Brennan agreeing):

"We hold that all evidence obtained by searches and seizures in violation

of the Constitution is, by that same authority, inadmissible in a state court."

THE OPINION OF JUSTICE BLACK

He agreed with the result, reversing his prior judgment in the

Wolf case basing his judgment on the Fourth Amendment and the

Fourteenth.

THE OPINION OF JUSTICE DOUGLAS

He agreed, but based his opinion on a combination of the Fourth,

Fifth and Fourteenth Amendments.

SUPPLEMENTARY REPORT OF THE CHAIRMAN
(AS ONE MEMBER OF THE COUNCIL)

In addition to the foregoing facts about the present law relative

to search and seizure, I think there are also broader questions in-

volved, and, in my opinion, exemplified, in the differing opinions of
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the judges as to the power of the court in the Mapp case, which
should be explained and called to pubUc attention.

I find support for this position in the remarks on "Federal-State

Court Relationships" by Chief Justice Wilkins before the National

Conference of Judicial Councils at its annual meeting in Washing-

ton on May 23, 1963, which is printed in the recent issue of the

Massachusetts Law Quarterly for September, 1963. After discussing

various problems including some relating to "search and seizure"

and the Mapp case, he concluded

"Courts do not require praise, but they need encouragement to the

end that they may better discharge their functions. What is most needed

is vigilance; . . . and keeping the Federal Union as nearly as possible as

it was created by the Founders and as they would wish us to keep it."

That seems to me emphasized in the thoughtful message to the

bar by Mr. Justice Harlan on "KEEPING THE JUDICIAL FUNC-
TION IN BALANCE" {In the American Bar Association Journal

for October 1963).

"It seems to me that every public-spirited lawyer shoTild keep himself

abreast of current constitutional trends. Since as Chief Justice Hughes once

said, "The Constitution is what the judges say it is," you will not consider

it brash of me to suggest that the Bar generally should have more than a

newspaper, radio or television acquaintance with the important constitu-

tional decisions of the day. While this may be regarded by many lawyers

as having little relevance to their practice, such an awareness is quite

essential if the profession is to play its full part in the shaping of things to

come. The nation and the courts themselves should not lack the informed

thought of the Bar in the current swift pace of constitutional litigation.

"The leadership of the Bar at the community level is becoming more and

more a thing of importance in connection with many of the burning issues

of the period. The readjustments that some of such issues call for will

never be satisfactorily accomplished by the excesses of pressure groups on

whichever side of the matter they may be. Their solution requires objec-

tivity, understanding, patience, wilhngness to reckon with the just de-

mands of history and, above all, insistence upon steadfastness to the orderly

processes of our system. The Bar has a peculiar responsibility for furnish-

ing these qualities in great measure. I have no doubt that by serving

the Bar as its "organ of recollection," its "seat of vital memory," the Ameri-

can Bar Center can play a large part in enabhng this Association to fulfill

that responsibility and in keeping our institutions on even keel."

As an individual member of the Judicial Council, I respectfully

call attention to the following parts (often overlooked) of what I

beheve to be the "vital memory" of the legal profession, of the

American people and of their pubhc servants (including the bar)

in the administration of justice.
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EXTRACTS FROM THE MINORITY OPINION BY
MR. JUSTICE HARLAN

"Mr. Justice Harlan, (whom Mr. Justice Frankfurter and Mr.

Justice Whittaker join, dissenting) said —

"I think it fair to say that five members of this Court have simply reached

out to overrule Wolf. With all respect for the views of the majority — I

can perceive no justification for regarding this case as an appropriate

occasion for re-examining Wolf."

"The action of the Court finds no support in the rule that decision of

Constitutional issues should be avoided wherever possible" pp. 674-5.

"It seems to me that justice might well have been done in this case with-

out overturning a decision on which the administration of criminal law in

many of the states has long justifiably relied."

"What the Court is now doing is to impose upon the States not only

federal substantive standards of "search and seizure" but also the basic

federal remedy for violation of those standards. For I think it entirely

clear that the Weeks exclusionary rule is but a remedy which, by penaliz-

ing past official misconduct, is aimed at deterring such conduct in the

future.

"I would not impose upon the States this federal exclusionary remedy.

The reasons given by the majority for now suddenly turning its back on

Wolf seem to me notably imconvincing.

"I do not believe that the Fourteenth Amendment empowers this Court

to mould state remedies effectuating the right to freedom from "arbitrary

intrusion by the pohce" to suit its own notions of how things should be

done."

"Our task, far from being one of over-all supervision, is, speaking gen-

erally, restricted to a determination of whether the prosecution was Con-

stitutionally fair. The specifics of trial procedure, which in every mature

legal system will vary greatly in detail, are within the sole competence of

the States. I do not see how it can be said that a trial becomes unfair

simply because a State determines that evidence may be considered by

the trier of fact, regardless of how it was obtained, if it is relevant to the

one issue with which the trial is concerned, the guilt or innocence of the

accused.

"I regret that I find so vmwise in principle and so inexpedient in policy

a decision motivated by the high purpose of increasing respect for Con-

stitutional rights. But in the last analysis I think this Court can increase

respect for the Constitution only if it rigidly respects the limitations which

the Constitution places upon it, and respects as well the principles inher-

ent in its own processes. In the present case, I think we exceed both,

and that our voice becomes only a voice of power, not of reason."
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THE QUESTION OF RETROACTIVITY

The opinions did not state whether the Court intended that

the majority Opinion in the Mapp Case should apply retroactively.

In the remarks of Judge Ellett, a state trial judge of Utah, he

refers to a discussion of the retroactive effect of the Mapp Case

by Prof. Bender of the University of Pennsylvania.

"Professor Paul Bender in the March, 1962, edition of the

Pennsylvania Law Review, says Mapp v. Ohio is intended to be

prospective only, and he cites from the language of the decision to

prove the point. I got a lot of satisfaction out of reading the

article and recommend it to everybody in general and to the

members of the Supreme Court in particular."

Prof. Bender, in his article (Univ. of Penn. Law Review vol.

110, 650 at p. 671) on the Mapp opinion refers to the lack of

argument as follows:

"The Mapp decision came out of the blue. As the opinions show,

the proposition that Wolf should be overruled was not urged at all by

the appellant and was only 'requested' without argument by an amicus

curiae. This lack of argument — surely makes it unlikely in view of the

inadequacy of the opinion on the point, that the retroactive eflFect of the

new decision has yet been fully considered in the court. There is no

reason not to consider it now, in a proper case. This ought to be done, if

deep consideration is the proper basis for lasting judgment."

As I understand the law, the Mapp opinion is not retroactive

in its effect, and should not be so treated, because it was decided

the other way not only by the WoK Case but the case of Gelpcke

v. Dubuque, decided in 1859 and described by the late John C.

Gray in his "Natm-e and Sources of Law" (2nd ed. 257-8) as

follows:

"The Supreme Court, has thrown over fiction, has insisted upon looking

at the truth of the case, and has held such a contract valid." (citing

Homes in 215 U. S. 349, 371, and Taney C. J. in 16 How. 416, 432).

"In the great case of Gelpcke v. Dubuque it appeared that the Supreme

Court of Iowa had repeatedly decided that municipal corporations had

the constitutional power to issue bonds; that subsequently the City of

Dubuque had issued bonds; but that afterwards the Supreme Court of Iowa

had, in a very elaborate opinion, overruled its former decisions. The

Supreme Court of the United States held the bonds good. The opinion

of the majority, delivered by Swayne,
J.,

is singularly feeble both in form

and substance, while the dissenting opinion of Miller, J., is masterly.

But it is not an uncommon phenomenon for minority opinions to be far

superior in force to those of the majority, and yet for the doctrine of the

majority to be right, and in the end to prevail."
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"Mr. Justice Miller said: 1 understand the doctrine to be in such cases,

not that the law is changed, but that it was always the same as expounded

by the later decision, and that the former decision was not, and never

had been, the law, and is overruled for that very reason. The decision

of this court contravenes this principle, and holds that the decision of

the court makes the law, and in fact, that the same Statute or Constitution

means one thing in 1853, and another thing in 1859.' That is exactly so.

The majority opinion did necessarily mean that the courts make and change

the Law, and because the majority recognized this, though dimly, it was

right and has prevailed."

Unless I am mistaken, therefore, Gelpcke v. Dubuque settles

the retroactive question in the negative, so that all the habeas

corpus cases since the Mapp Case should be dismissed.

EXTRACTS FROM REPORT OF THE CONFERENCE OF
CHIEF JUSTICES OF STATE COURTS IN 1958.

"The Views of the Late Chief Justice Vanderbilt of New Jersey

{Quoted in the report)

"The views expressed by our late brother. Chief Justice Arthur T. Van-

derbilt, on the division of powers between the national and state govern-

ments — dehvered in his addresses at the University of Nebraska and pub-

lished under the title "The Doctrine of the Separation of Powers and Its

Present Day Significance" — are persuasive. He traced the origins of the

doctrine of the separation of powers to four sources : Montesquieu and other

pohtical philosophers who preceded him; English constitutional experience;

American colonial experience; and the common sense and poHtical wisdom

of the Founding Fathers. He concluded his comments on the experiences

of the American colonists with the British government with this sentence:

"As colonists they had enough of a completely centralized government

with no distribution of powers and they were intent on seeing to it that they

should never suffer such grievances from a government of their own con-

struction."

"His comments on the separation of powers and the system of checks

and balances and on the concern of the Founding Fathers with the

proper distribution of governmental power between the nation and the

several states indicates that he treated them as parts of the plan for pre-

serving the nation on the one side and individual freedom on the other —
in other words, that the traditional tripartite vertical division of powers

between the legislative, the executive and the judicial branches of

government was not an end in itself, but was a means towards an end;

and that the horizontal distribution or allocation of powers between

national and state governments was also a means towards the same end

and was a part of the separation of powers which was accomplished by
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the federal Constitution. It is a form of the separation of powers with

which Montesquieu was not concerned; but the horizontal division of

powers, whether thought of as a form of separation of powers or not, was
very much in the minds of the framers of the Constitution.

'But if and when a court in construing and applying a constitutional

provision or a statute becomes a pohcy maker, it may leave construction

behind and exercise fimctions which are essentially legislative in character,

whether they serve in practical effect as a constitutional amendment or as

an amendment of a statute. It is here that we feel the greatest concern,

and it is here that we think the greatest restraint is called for. There is

nothing new in mrging judicial self-restraint, though there may be, and

we think there is, new need to urge it.

"The extent to which the Supreme Court assumes the function of

poUcy-maker is also of concern to us in the conduct of our judicial busi-

ness. We reaUze that in the course of American history the Supreme

Court has frequently — one might, indeed, say customarily — exercised

poHcy-making powers going far beyond those involved, say, in making a

selection between competing rules of law.

"W© beUeve that in the fields with which we are concerned, and as

to which we feel entitled to speak, the Supreme Court too often has

tended to adopt the role of poficy-maker without proper judicial restraint.

We feel this is particularly the case in both of the great fields we have

discussed — namely, the extent and extension of the federal power, and the

supervision of state action by the Supreme Court by virtue of the Four-

teenth Amendment. In the light of the immense power of the Supreme

Court and its practical nonreviewability in most instances no more im-

portant obligation rests upon it, in our view, than that of careful moderation

in the exercise of its policy-making role.

"We are not alone in our view that the Court, in many cases arising

vmder the Fourteenth Amendment, has assumed what seem to us primarily

legislative powers. (See Judge Learned Hand on the Bill of Rights.) We
do not believe that either the framers of the original Constitution or the

possibly somewhat less gifted draftsmen of the Fourteenth Amendment
ever contemplated that the Supreme Court would, or should, have the

almost unlimited poficy-making powers which it now exercises. It is

strange, indeed, to reflect that under a constitution which provides for a

system of checks and balances and of distribution of power between

national and state governments one branch of one government — the

Supreme Court — should attain the immense, and in many respects, domin-

ant, power which it now wields.

"We beheve that the great principle of distribution of powers among

the various branches of government and between levels of government

has vitality today and is still the crucial base of out democracy. We further

believe that in construing and applying the Constitution and laws made in

pursuance thereof, this principle of the diversion of power based upon

whether a matter is primarily of national or of local concern should not be



P.D. 144 JUDICIAL COUNCIL 23

lost sight of or ignored, especially in fields which bear upon the meaning of

a constitutional or statutory provision, or the validity of state action pre-

sented for review. For, with due allowance for the changed conditions

under which it may or must operate, the principle is as worthy of our con-

sideration today as it was of the consideration of the great men who met in

1787 to establish our nation as a nation.

"We find first that in constitutional cases unanimous decisions are com-
parative rarities and that multiple opinions, concurring or dissenting, are

common occurrences. We find next that divisions in result on a 5 to 4
basis are quite frequent. We find further that on some occasions a majority

of the Court cannot be mustered in support of any one opinion and that,

the result of a given case may come from the divergent views of individual

Justices who happens to unite on one outcome or the other of the case be-

fore the Court.

"We further find that the Court does not accord finality to its own deter-

minations of constitutional questions, or for that matter of others. We
concede that a slavish adherence to stare decisis could at times have un-

fortunate consequences; but it seems strange that under a constitutional

doctrine which requires all others to recognize the Supreme Court's rulings

on constitutional questions as binding adjudications of the meaning and
application of the Constitution, the Court itself has so frequently overturned

its own decisions thereon, after the lapse of periods varying from one year

to seventy-five, or even ninety-five years. (See the tables appended to

Mr. Justice Douglas' address on Stare Decisis, 49 Columbia Law Review

735, 756-758.) The Constitution expressly sets up its ov^m procedures for

amendment, slow or cumbersome though they may be.

"These frequent diflFerences and occasional overrulings of prior decisions

in constitutional cases cause us grave concern as to whether individual views

of the members of the court as from time to time constituted, or of a

majority thereof, as to what is wise or desirable do not unconsciously over-

ride a more dispassionate consideration of what is or is not constitutionally

warranted. We believe that the latter is the correct approach, and we have

no doubt that every member of the Supreme Court intends to adhere to

that approach, and believes that he does so. It is our earnest hope which
we respectfully express; that that great Court exercise to the full its power
of judicial self-restraint by adhering firmly to its tremendous, strictly

judicial powers and by eschewing, so far as possible, the exercise of essen-

tially legislative powers when it is called upon to decide questions involving

the validity of state action, whether it deems such action wnise or unwise.

The value of our system of federalism, and of local self-government in local

matters which it embodies, should be kept firmly in mind, as we believe

it was by those who framed our Constitution.

"At times the Supreme Court manifests, or seems to manifest, an im-

patience, with the slow workings of our federal system. That impatience

may extend to an unwillingness to wait for Congress to make clear its in-

tention to exercise the powers conferred upon it under the Constitution, or

the extent to which it undertaken to exercise them, and it may extend to
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the slow processes of amending the Constitution which that instriiment

provides. The words of Elihu Root on the opposite side of the problem,

asserted at a time when demands were current for recall of judges and

judicial decisions, bear repeating: "If the people of our country yield to

impatience which would destroy the system that alone makes effective

these great impersonal rules and preserves our constitutional government,

rather than endure the temporary inconvenience of pursuing regulated

methods of changing the law, we shall not be reforming. We shall not be

making progress, but shall be exhibiting that lack of self-control which

enables great bodies of men to abide the slow process of orderly government

rather than to break down the barriers of order when they are struck by

the impulse of the moment." (Quoted in 31 Boston University Law
Review 43.)

"We believe that what Mr. Root said is sound doctrine to be followed

towards the Constitution, the Supreme Court and its interpretation of the

Constitution. Surely, it is no less incumbent upon the Supreme Court, on

its part, to be equally restrained and to be as sure as is humanly possible

that it is adhering to the fimdamentals of the Constitution with regard to

the distribution of powers and the separation of powers, and with regard

to the hmitations of judicial power which are implicit in such separation and

distribution, and that it is not merely giving effect to what it may deem
desirable.

"We may expect the question as to what can be accomplished by the

report of this committee or by resolutions adopted in conformity with it.

Most certainly some will say that nothing expressed here would deter a

member or group of members of an independent judiciary from pursuing a

planned course. Let us grant that this may be true. The value of a firm

statement by us lies in the fact that we speak as members of all the state

appellate courts with a background of many years' experience in the deter-

mination of thousands of cases of all kinds. Surely there are those who wiU

respect a declaration of what we beHeve. And it just could be true that

o\ir statement might serve as an encouragement to those members of an in-

dependent judiciary who now or in the future may in their conscience

adhere to views more consistent with our own.

Respectfully submitted,

Frederick W. Brune, John E. Martin,

Chief Judge of Maryland, Chief Justice of Wisconsin.

Chairman Martin A. Nelson,
Albert Conway, Associate Justice of Minnesota.

Chief Judae of New York. ,,. _, _
' ^ ' William C. Perry,

John R. Dethmers,
^hief Justice of Oregon.

Chief Justice of Michigan

William H. Duckworth,

Chief Justice of Georgia.

John E. Hickman, Raymond S. Wh^kins,

Taylor H. Stukes,

Chief Justice of South Carolina.

Chief Justice of Texas. ^^'^ -^^^^^^^ ^^ Massachusetts.
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SINCE THE MAPP CASE

The court has, very recently in 1963, handed down opinions in

which they have tried to explain what they did and did not mean
in the Mapp case. These cases — Lopez v. U. S., 373 U. S. 427,

and Ker v. California, 374 U. S. 23, with other cases, are brought

together and discussed in 77 Harvard Law Review for November
1963, pp. Ill et seq. and an earlier discussion on the "Supervisory

Power of the Federal Courts" in Vol. 76 in June 1963 (p. 1656

to 1667).

The following passage from the Harvard Law Review article

seems to me to indicate that the Mapp opinion will not be final, but

should be left to the state and Federal Courts to straighten out by
restoring the state jurisdiction as much as possible.

"Since the standard governing federal courts and law enforcement

officials may be based on either the fourth amendment or the Court's

supervisory power, it is possible to incorporate fourth amendment standards

in the fourteenth — as the Court has done in Ker — and at the same time

to permit the states a freedom of action foreclosed to the federal law en-

forcement system. Mr. Justice Clark takes care to point out this dual basis

for the Court's control of federal criminal trials and to swear allegiance to

the principles of diversity; 'Mapp sounded no death knell for our federal-

ism'; neither did it attempt the impossible task of laying down a "fiied

formula" for the application of the constitutional standards.' Illustrative

of the majority's willingness to allow diversity in its treatment of Miller v.

United States where, in the exercise of its supervisory power, it had held

unlawful an arrest and search by District of Columbia officers after an

unannounced entry. Although the dissenters argued that the fourth amend-

ment would have required the same result absent the supervisory power,

the Court confined Miller to the narrower ground.

"Ker may exemplify a technique by which the Court will preserve con-

siderable diversity in state procedures. Leaving aside the question whether

this will allow a diversity as great as would the approach of Mr. Justice

Harlan — and whether this is desirable — it is still somewhat diflScult to

evaluate the relative merits of the two approaches. By incorporating at

least some of the existing federal case law which has specific reference to

the problems of search and seizure, the prevailing view may provide the

states with some workable guidelines. They will, however, be guidehnes

drawn from a course of federal law which "has not — to put it mildly —
run smooth."

Judge Lumbard points out that

"Today's imbalance between . . . individual rights and . . . police methods

has arisen because the Bar and the public have left the solutions of these

problems too much to the judges who usually must decide the cases before

them with little or no information as to the impact of their decisions."
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Bearing in mind this sentence from the Chief Judge of the Sec-

ond Circuit, when I find the majority in the Mapp case, appar-

ently conscious of the resulting professional comments, quoted, as

he is, in the Harvard Law Review, reviving the principles of fed-

eral diversity, by the words "Mapp sounded no death knell for our

federation" nor did it "attempt the impossible task of laying down
a 'fixed formula' for the application of constitutional standards"

when it overruled Chief Justice Marshall in the Barron case and

the majority of the court in the Wolf case, I find it difficult to

avoid the conclusion that something has gone wrong in the judicial

understanding of our constitutional history.

In this connection I call attention to the story appearing in the

American Bar Journal for October 1963 (p. 944) as follows:

"The late Speaker of the House Sam Raybum once observed

that *one of the greatest statements that was ever made by any-

body was "Just a minute".' He was referring to the catalytic

effect of time as a factor in the legislative process. The same factor

is important in the judicial process."

Prof. Corwin's "Foreword to the annotated volume of the Fed-

eral Constitution (pp. vii-viii), his "Introduction" (pp. ix-xxviii),

and the "Historical Note" (pp. 9-15) deserve reading in the light

of his statement in the "Foreword" as to "the Federal System" and
"the role of governmental power in relation to private rights." He
says:

"On both these great subjects the court's thinking has altered at times

—

on a few occasions to such an extent as to transcend Tennyson's idea of

the law *broadening from precedent to precedent' and to amount to some-

thing strongly resembling a juridical revolution, bloodless but not word-

less."

I do not understand that the Court has had any such power,

and the minority in the Mapp case deny the existence of the

power.

Two or three years ago I read a fittle book of 118 pages pub-

lished in 1959, by Hon. Hatton W. Summers entitled "The Pri-

vate Citizen and His Democracy." He was a member of Con-
gress for thirty-four years from 1913 to 1947, for much of that

period the Chairman of the House Committee on the Judiciary

and, after his retirement, the Director of Research in Law and
Government of the Southwestern Legal Center. As stated in the

"Foreword" by Robert G. Storey, President of the "Foundation"

and former President of the American Bar Association, the book
"is the summary of a lifetime of study, reflection and practical
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experience" by a man who "has literally had a 'ringside seat' at the

unfolding drama of American democracy in this century."

Toward the end of his book, after suggesting the need of a "bill

of duties" or, at least, a greater consciousness of them, in addition

to our "Bill of Rights," he said

"EFFECT OF CONTINUING TO CONCENTRATE
GOVERNMENTAL POWER

"Despite all these facts, we are not heeding the warning of common
sense. We are continuing to concentrate governmental power. We are

continuing to depend upon governmental determination through bureau-

cratic processes. As a result, before our very eyes, we are losing our

Democracy. We are losing liberty. We are losing our capacity to govern,

even our will to govern, and are now passing under the dictatorial govern-

ment of a great centralized Federal bureaucracy. There is nothing re-

markable about that result."

"While preaching Democracy we are destroying our own by converting

it into a great centralized Federal Bureaucracy. While denouncing Com-
munism, we are moving, by that route, toward its establishment in this

coimtry. Regardless of individual or party responsibility, the correc-

tion of this condition is the responsibility of the private citizenship of this

country."

Having in mind these long range judgments of a man with rare

practical experience and close observation in the center of our

government in Washington, I find after studying the majority

opinion in the Mapp case, that it "imposed" ( a word used by both

majority and minority opinions in the sense of "compulsion") on
the state courts a new rule of evidence in the administration of

the criminal law of the states, for the first time in 174 years. What
was the constitutional law during those years and how did it get

changed?

I find also that the judges disagreed as to the power of the

court, under the 14th amendment, to extend their jurisdiction to

make such a mandatory rule of administrative practice binding

on the state courts.

In view of the uncertainty existing in recent decisions of the

Supreme Court of the United States, it occurs to me that it would be
unwise to attempt changes in our statutes as to search and seizure;

and particularly if the changes seek to conform our laws to the

uncertainty of recent Federal decisions upon the subject.
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HOUSE 1485 - AN ACT ESTABLISHING A CODE OF
ETHICS FOR NEWSPAPER PUBLISHERS, EDITORS,

COLUMNISTS AND EMPLOYEES IN THE
PERFORMANCE OF THEIR OBLIGATIONS

TO THE PUBLIC.

{Referred by Resolves, Chapter 49)

As this bill covers four pages of print we insert it in Appen-

dix B.

We do not recommend the bill.

In our opinion it would not only violate the principle of a free

press in both the State and Federal Constitutions but we think that

a mere reading of the bill will show that it would cripple all the

newspapers in the Commonwealth and put them all under the sup-

ervision of a special commission.

Without further discussion of the various sections we turn to the

"subject matter" referred which is part of the growing concern and

nation wide controversy as to the rights of the pubhc and of private

citizens and the constitutional principle of fair trial in the ad-

ministration of justice.

This matter (commonly referred to by the catch phrase "trial

by newspaper") was among those vigorously discussed by state

trial judges at their annual conference in San Francisco in August

1962 the proceedings of which have been printed and submitted

to us. It has also been the subject of careful discussion in Massa-

chusetts during the past two years by a joint conference committee

of representatives of the bar and of the press.

A SUGGESTED GUIDE FOR NEWSPAPERS AND LAWYERS

This conference Committee, on June 28, 1963, issued a "sug-

gested guide for newspapers and lawyers in the handling of

Crime and Court news" and "bar-press relations" which is printed

in Appendix A of this report. As stated in the "Preamble" this is

issued as "a mutual and voluntary statement of principles recom-

mended to all members of both professions to promote closer un-

derstanding between the bar and the press, especially in their efforts

to reconcile the Constitutional guarantee of freedom of the press

and the right to a fair, impartial trial."

We recommend the careful study of this document.
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THE BROADER SCOPE OF RESOLVES CHAPTER 49

The "subject matter" referred to us by the Resolve is much broad-

er and involves a study of existing law and its history, and the ques-

tion whether legislation is needed.

As the reports of the Judicial Council are printed annually (as

Public Document No. 144) for the information of the pubhc gen-

erally and, as the English legal history is the general background
of the American law and of the law of Massachusetts, we should

explain to our lay readers that it is also the background of the

"mutual and voluntary statement of principles" issued by the joint

Conference Committee of the press and the bar in Appendix A.

THE HISTORY OF THE SUBJECT IN ENGLAND AND
AMERICA

As most of the law on the subject has developed during the past

two hundred years without legislation we think the story, as re-

cently told by men of experience, is needed in order to understand

the problem referred to us.

The report of the trial judges' conference contains an address of

the Lord Chief Justice of England explaining the history of the

law there where they have no serious problem of "trial by news-

paper". We reprint the address as the best introduction to the

whole problem here.

THE ADDRESS OF LORD CHIEF JUSTICE PARKER

LORD CHIEF JUSTICE PARKER: Mr. Chairman, ladies and gentle-

men. I am taking Judge Pharr at his word when he said he wanted the

English law on this very difficult subject, and I therefore have ventured

to comment on it in a way, with yourselves, leaving you to draw any
inferences and make any comments that you think fit.

Well, now, the contempt of court in England can be classified as

criminal contempt, consisting of words or acts obstructing or tending to

obstruct the administration of justice, and, secondly, contempt in pro-

cedure, consisting of disobedience to the judgments, orders or other pro-

cess of the court, and involving a private injury.

It is with the first class, criminal contempt, with which I am con-

cerned today. It is a misdemeanor at common law, punishable on
indictment by fine or imprisonment, or by orders to give surety for

good behavior. It is also punishable by the Superior Courts by the sum-
mary process of attachment or committal, and this is the usual process.

The law of contempt of court is almost entirely Judge made and
Judge controlled. It has been developed and administered against the
background of what we, and certainly you, consider to be the funda-
mental principles.
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First, the principle that freedom of public discussion and comment is

essential to the interests of any democratic country. This, of course,

includes the freedom of the press.

Secondly, the principle, essential we believe to the maintenance and,

indeed, to the very existence, of a legal system that a court should have

ample reserve powers not merely to enforce its orders, but to protect

itself from abuse directed at a court or its procedure. In particular we
feel that the trial should be by the court alone, and the life, liberty,

reputation or property of a citizen should not be imperiled by trial by
newspaper. By that I mean by investigations carried out by newspapers,

and the publication of matter, much of which might be inadmissible in

a court of law, and comment relating to pending trials.

It is, therefore, our object to maintain a balance between these com-

peting principles. As was said in Scott vs. Scott in 1912, by Lord Justice

Fletcher Moulton, in a judgment which was upheld by the House of

Lords:

"The courts are the guardians of the liberties of the public and
should be the bulwark against all encroachments on those liberties from
whatsoever side they may come. It is their duty, therefore, to be vigilant.

But they must be doubly vigilant against encroachment by the courts

themselves. In that case it is their own actions which they must bring

into judgment, and it is against themselves that they must protect the

public."

It follows that the summary power for punishing for contempt should

be used sparingly and only in serious cases.

My predecessor, Lord Goddard, in 1945 in a case of the House of

Lords said:

"It is a power which a court must, of necessity, possess; its usefulness

depends on the wisdom and restraint with which it is exercised."

Well, now, there is very little in the textbooks about contempt of

court, but Oswald, in his textbook, speaks of contempt in these words,

"To speak generally, contempt of court may be said to be constituted

by any conduct that tends to bring the authority and administration

of the law into disrespect or disregard, or to interfere with or prejudice

parties litigant, or their witnesses, during the litigation."

It is the last part of that sentence which really concerns us today,

for happily no responsible newspaper is set on a policy designed to

bring the courts into disrespect, or the judges into hatred, ridicule and
contempt. Moreover, for my part, I see no harm in good, sound, healthy

objective criticism of our legal system and laws which must, through

such comment, be kept up to date with the needs of a changing society.

But, at the same time, as that great Lord Chancellor Hardwicke said

more than two hundred years ago in a very famous case, which is al-

most the foundation of our law, often known as the St. James Evening
Post case, he said, "There cannot be anything of greater consequence

than to keep the streams of justice clear and pure, that parties may
proceed with safety both to themselves and to their characters."

In 1949 Lord Goddard, describing a newspaper article as a "Disgrace

to English journalism and violating every principle of justice and fair

play which it has generally been the pride of this country to extend to
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the worst of criminals," repeated the earlier words of Lord Hardwicke
and said, "There may be also a contempt of this court in prejudicing
mankind against persons before the cause is heard."

Accordingly, in dealing with the modern law of contempt, I think it

is important to remember at the outset that to lawyers, the press, and
I think the public at large, there is a fundamental belief, be it right or

wrong, that, while a judge is probably immune to newspaper comment
about a case, juries may be highly susceptible to it.

It follows that in England today, where the bulk of civil actions are

tried by a judge alone, there are rarely cases in which there can be
said to be pre-trial contempt of court. After all, I suppose lawyers and
judges are the one class of men and women of whom it can be truly

said that by their training they can let something go in one ear and out

of the other. The only difficulty is when they apply that ability to some
vital piece of evidence or issue in a case.

Of course, there is statutory control of publication in certain civil

cases. This is particularly true of divorce where Parliament has enacted

that only the issues and the judgment of the court are fit matters for

publication in the press. In this way we have controlled the desires of

some newspapers to print the more salacious details of the intimate side

of married life for the benefit of the appetites of a host of their regular

readers.

Again, with regard to children and their custody, care and control,

access to them, as well as to all manner of offenses by them, there is a

duty, both inherent in the court and under the Children's and Young
Persons Act of 1933, which prevents the publication of names or any
other insignia of identity, for example schools, whereby the child may
be embarrassed in his everyday life. Even in the law reports custody

cases, which are of legal interest, frequently appear under the title

S vs. S, or whatever may be the appropriate initial. So also, with any
case involving sexual offenses, there is power in the court, and it is

frequently exercised, to prohibit publication which will lead to the

identification of a child who is a witness or an accused.

It is, therefore, with criminal cases that the law of contempt and the

control of the press of England is chiefly concerned. Having said that,

may I say that it is my personal belief, and I believe it is shared by
a number of my fellow judges, that in England juries today, by and
large, are not so likely to be affected by what they have seen, read or

heard, than we were twenty or thirty years ago. It is something in-

capable, of course, of proof, but I firmly believe that once in a jury box
it is the evidence and the speeches of counsel and, one hopes, the

judge's direction, which occupy their only attention. Of course, this

may be due — I do not know — it may be due to the fact that under our
English system a juror is, in general, an educated man, he has to be the

owner of property, and is more likely than not to be a responsible

citizen. But, however true this may be, we must not forget that justice

must not merely be done but be seen to be done, and it is for this

reason that it is necessary for the courts to have power to exercise a

firm control over the press. It is not so much that newspaper comment
will do harm, but because the convicted man, his friends, his relatives,

and a large section of the public will suspect that harm has resulted.
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So, may I again say by explaining that in England the case tried by

a jury passes through certain clear stages. The first, of course, is that a

crime is committed. Secondly, a suspect is arrested and charged; thirdly,

he is brought before a Magistrate's Court where the prosecution evi-

dence is given on oath in public, and if a prima facie case is made out

the prisoner is committed for trial.

As you know, we have abolished grand juries, so that part of the pro-

ceedings disappears. Fourthly, he is tried before a jury when the

prosecution evidence is given, again from the box or stand, and usually

for the first time the defense case is presented and the oral evidence

is heard, both of the accused and his witnesses.

Lastly, if there is a conviction, there is an appeal to three High Court

Judges, forming the Court of Criminal Appeal, over which I spend a

large part of my time presiding.

Now may I turn to the publication of matters at each of those stages.

Firstly, no one, least of all the courts, should in any way interfere with

the rights of the press to publicize the details of any crime, provided

always that they do not, by so doing, prejudice the fair trial of any

person likely to be charged. There can be no harm in describing, often

in picturesque journalese, the last hours of some innocent householder

who, having retired for the night, is murdered by a burglar disturbed

during his activities.

What is wrong is to describe, for example, a hue and cry after a man
who, dressed in a brown suit, fled and was chased to a named address

and who is at present surrounded by police whom he is keeping at bay

with a shotgun. For this reason that picture of the evidence may or

may not be given if he is arrested, and if it is given it may turn out

not to be a continuous chase: It may be that after the trial it turns out

that the occupier of the named address always wears a brown suit, and

that he owns a shotgun for quite innocent purposes, and the police

stonily came to his house.

Well, now, I have used that illustration to make two points: First,

that contrary to popular belief it is not necessary, even at Common
Law, for a man to have been arrested before contempt of court can be

committed by another. Secondly, in a class or type of crime in which

identity may be possibly the main issue, it is vital that no matter likely

to prejudice the trial on that issue be published either in words or in

photographs.

In each case it is a matter of discretion which the wise and ex-

perienced editor can correctly assess.

Of course, most of us judges know that in most cases there will be

something more. There will probably be the man's own oral or written

admission. But so far as the newspaper reporters are concerned, he can-

not tell whether there will be any additional evidence apart from the

question of identity by one or more witnesses.

Not so long ago, in February of last year, there was a case in north-

ern Ireland concerning two national newspapers who published photo-

graphs and reports in an interview with a man whose clothing was

described and who, the next day, was arrested and charged with

murder. The proceedings for contempt were brought by the Attorney
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General, and Mr. Justice Shell in northern Ireland, delivering the judg-

ment of the Divisional Court, said:

"We do recognize and, indeed, we assert that the freedom of the

press is something to be cherished, but as has been pointed out again

and again, that freedom should never be allowed to degenerate into

license, and if it does degenerate into license, as it has in this case,

in our view there should not merely be a penalty, but there should be a

penalty which would show whether or not the court can stop these

matters."

In that case, too, the man's past criminal record had been published,

albeit out of his own mouth at an interview, and the judge said, "I do

not care what inducements were given to this man to blacken his char-

acter ..." and, in fact, the editors were penalized in very substantial

fines.

Going on to the next stage, what is the position once a suspect is

arrested and charged? There again, exactly the same principles apply,

save that it is even more necessary to emphasize what Lord Hardwicke
had in mind by repeating what Lord Russell of Killowen said in an-

other case, namely: "That it is possible very effectively to poison the

fountain of justice before it begins to flow."

This was the situation which arose in a case which concerned a man
called John George Haigh. His case is printed in full as an appendix
to the British Trial Series. He is often known as the "Acid Bath Mur-
derer." What happened was this: On the 2nd of March of 1949 Haigh
was arrested and charged with the murder of a wealthy elderly woman.
He was brought before a court and formally remanded without any

evidence being given.

At that time he made verbal and written statements to the police

in which he had admitted killing six people and disposed of their re-

mains by immersing them in acid and reducing them to sludge. He
further said that he drank the blood of some of his victims and, indeed,

two days later in a further statement he alleged he had committed
three further murders.

It was against that background that the Daily Mirror published as its

headline, "Vampire: A Man Held," followed by the words "The Vampire
Killer will never strike again. He is safely behind bars, powerless to

lure victims to a hideous death." "The full tally of the Vampire's vic-

tims is still not known." "So far five murders are attributed to him," and
then went on to set out the names of the five victims, apart from the

wealthy widow who alone was the subject of the murder charge.

Now, the earlier editions had been before, but the later editions of

the paper had been after a warning issued by the police that the state-

ment made by the accused was part of a case which was sub judice.

But, of course, that only went to penalties. The paper reported to have

said in quoting a girl's evidence, "Haigh and I were not engaged," and
thus, for the first time, the man concerned was named.

The editor, in his affidavit, said that he was afraid he had been
guilty of a grave error for which "I wish to express my sincere and un-

qualified regret, and tender my most humble apologies." To which Lord

Goddard commented, "It is not a case of error of judgment at all, it is
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a question of policy." He went on to remind not only the editors but

the directors of the company running the national newspaper in these

terms: He said, "Pandering to sensationalism for the purpose of in-

creasing the circulation of this paper, I will add a word of warning.

Let the directors beware. They know now the conduct of which their

employes are capable. They know now the view which this court takes

of this matter, and if they, for the purpose of increasing the circulation

of their paper, should ever again venture to publish such matters as this,

the directors themselves may find that the arm of this court is long

enough to reach them individually."

Now I come to the third stage: When the prisoner is brought before

the Magistrates and this has proved in England to be the most difficult

and controversial subject in recent years.

It is, of course, a fundamental rule of our law of libel that fair and
accurate reports of proceedings in court are privileged, always assuming
there is no malice. As Lord Esher said, "The privilege applies to a fair

and correct account of proceedings published before the final decision

is arrived at, if, in the end, there must be a final decision. If it were
not so, the ridiculous result would follow that where the trial of a case

of the greatest public interest lasted fifty days, no report could be pub-
lished until the case was ended."

Sir Percy Winfield, in his Law of Tort, said, "Reporters, therefore,

need not wait until the final decision is rendered, but they must recollect

that any comment, as distinct from fair and accurate reproduction, must
be postponed until the decision is given; otherwise they may make
themselves liable to the penalties for contempt of court or to an injunc-

tion, for intermediate comment is likely to prejudice the minds of a

jury in a jury action, and might conceivably influence the judge."

May I take the easiest and most common example: Frequently, at

the end of proceedings before Magistrates who are committing a man
for trial, the accused will apply for bail. If this is opposed, then the

police officer must go into the witness box and give his reasons for

opposing. Quite frequently those will include the fact that the accused

has previous convictions that will then be given in evidence, and that

is all in open court. Yet, if these convictions so given in open court are

printed, the gravest prejudice may be inflicted on a man before his

trial before a jury, and experience and commonsense have long since

taught editors that it is wiser and safer simply to say bail was refused

after police objection.

But experience cannot cover every case, and there is no doubt that

from day to day new legal difficulties arise. Some of these you may
recollect arose in a case which received a lot of publicity, the case of

Dr. Brodkin-Adams, who was tried at the Old Bailey for murder of a

patient.

During the committal proceedings before the Magistrates, the prose-

cutor let in open court, despite objections from the defense, evidence

indicating other murders, and that evidence was given the widest pub-

licity, and it had been given in open court. At the trial the prosecution

dropped it. It was felt that there the evidence was not very strong and
was very highly prejudicial, and no one could estimate the effect its

pre-trial publication might have had on the jury in the event the doctor
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was acquitted, so no steps had to be taken, but it did cause so much
public disquiet that, as a result of questions in Parliament, a special

committee was set up to review the whole position of the publicity given

to proceedings before Magistrates.

In the results of this, the real effect has been, the Magistrates are

today much more willing to exercise their inherent powers of hearing

certain evidence in camera, and, whereas in the Bodkins-Adams case the

prosecutor opposed the giving of evidence in camera, it is now in the

proper case and become quite common for the prosecution not only to

accede to it but to ask for it to be done.

Another example — this is all at the Magistrate's stage — is the case of

a prisoner who had made a written statement amounting to a confession

which, at the trial, proves to be inadmissible, having been obtained, let

us say, by duress or other unfair means, and it is not given in evidence

before the jury.

Accordingly, if it had been read at the committal stage, it could

have been printed and published to the world, which undoubtedly

would produce grave prejudice to the accused at the trial itself.

It is in this sort of situation that the exercise of their discretion by

the Magistrates is of supreme importance. They have to balance the

constant need for justice to be done openly in court in the glare of

press publicity, with the need to insure that the accused has a fair trial.

As a matter of interest, it was that trial which led to the conviction

for contempt of the wholesale distributors in England of an issue of the

American magazine Newsweek, which contained scandalous and preju-

dicial gossip about Dr. Adams while his trial was pending.

Fourthly, then, may I come to the trial itself. Here, of course, the

task of a newspaper reporter is easier, provided he reports fairly and

accurately the proceedings as they progress, he is in no danger. But,

of course, if technical objection is taken, in the absence of the jury, to

evidence, for instance, against the accused's alleged confession, he pub-

lishes that fact at his peril. Because the objection may be upheld and

the confession will never go in as evidence.

There was a case in 1954 in which a reporter telephoned to his

editor that evidence had been given that a man accused of the murder

of his wife had, after her decease, offered marriage to another lady.

The lady's evidence had been given in the Magistrate's court, but at

the trial it was ruled inadmissible, in the absence of the jury, when this

reporter, who had attended the committal proceedings and knew of

the evidence, telephoned his paper to the effect that the evidence had

been repeated. In fact, the man was found not guilty and although the

editor and the reporter were acquitted, because they had acted inno-

cently under a misapprehension and without negligence, the newspaper

was fined.

There again. Lord Goddard said, "Nothing is more incumbent upon

courts of justice than to preserve their proceedings from being misrepre-

sented, nor is there anything of more pernicious consequence than to

prejudice the minds of the public against persons concerned as parties in

causes before the cause is finally heard."

And so finally I come to the last stage, namely: When the trial is com-

pleted. Suppose a man is convicted, what then? News, as we all know,
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is dead by the morrow, and yet the accused has, in England, ten days

within which to lodge notice of appeal. Often many matters which have

been held in suspense as background writing are, on conviction, ripe

for publication.

Newspapers may have facts about a man, his past, present and future,

about his associations, about other alleged crimes, and tempting material

of that sort. How far, then, is this background writing likely to influence

the minds of the three judges who sit as the Court of Criminal Appeal?

It is held, of course, that "lack of intention or knowledge is no excuse,

though it may have a great bearing on punishment."

Mens Rea is in no way an essential element in the crime of contempt,

and again, going back to Lord Hardwicke, he said, "It is no excuse to

say that the printer had no knowledge and was entirely ignorant, for so

is the rule of law, and I will always adhere to the strict rules of law in

these cases."

I have referred to Sir Percy Winfield, who, unlike myself, believes that

intermediate comment might influence the judge.

In another case in 1903 Mr. Justice Wills said, "The publication of

such articles is a contempt of court, because their tendency and some-

times their object is to deprive the court of the power to administer

justice duly, impartially, and with reference solely to the facts judicially

brought before it. Their tendency is to reduce the court, which has to

try the case, to impotence so far as the effectual elimination of prejudice

and predisposition is concerned."

But perhaps the most stirring pronouncement came from that great

criminal judge, Mr. Justice Humphreys. It was a case that concerned a

fashionable and notorious abortionist, who was a Harley Street doctor.

Mr. Justice Humphreys said, "He is a human being, and while I am not

saying for a moment that it is likely that any judge would give a decision

which he would not have given but for information which had been im-

properly conveyed to him, it is embarrassing to the judge that he should

be told matters which he would much rather not hear, and which makes

it much more difficult for him to do his duty."

Again, he said, "It seems to me that the bringing before the minds of

judges, who have to try an appeal in a criminal case, matters which they

do not desire to know, and which, if forcibly brought to their attention,

is likely to prejudice them in the fair and impartial consideration of the

case, is wrong. It is my own opinion, and no judge with long criminal

experience, I venture to think, will fail to be able to recall instances in

which it has had the effect of making the task of a judge extremely diffi-

cult, and no one has the right to publish matters which will make the

task of a judge more diflBcult."

And in the same case another famous English criminal judge, Mr. Jus-

tice Oliver, said, "Why should one be embarrassed by having matters

such as this put into one's mind, the effect of which it is impossible to

estimate or assess?"

In 1960, however, my court had a case again where the publication of

matters of background information about a convicted man which had

not been brought out at the trial but were published at a time when

the appeal was pending. There we took a rather less strong line than Mr.
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Justice Humphreys. We reminded ourselves of what Lord Russell of

Killowen had said in an earlier case, which was to this effect:

"Applications of this nature ..." applications for committal "... have
in many cases gone too far. The power of the court ought to be exercised

in cases where there is real contempt, but only where there are serious

grounds for its exercise. The applicant must show that something has

been published which either is clearly intended or at least is calculated

to prejudice."

At another time another judge put it in this way: "Is the publication

calculated really to interfere with a fair trial and whether, under the

circumstances of the case, the jurisdiction which the court in that case

possesses ought to be exercised, not so much for punishment as for pre-

venting similar conduct in the future."

In giving the judgment of the court in that case, I said, "Improper
matter published at that time might constitute a contempt of court. This

might well occur if the article in question formed part of a deliberate

campaign to influence the decision of the Appellate Tribunal."

"Embarrassment, however, which has no effect upon impartiality is

not necessarily contempt of court."

The question is, was there a real risk that the article was calculated to

prejudice a fair hearing?

Finally, might I mention the case which was decided only the day
before I left England by our Court of Appeal, which has really ex-

" tended the reserve powers of the court in regard to contempt a stage

further. That was the case in which an employee had given evidence

against his employer, and when the case was all over the employer dis-

missed him, and no doubt dismissed him because he had given evidence

against the employer. Our Court of Appeal held that that was a contempt
of court, and that it was a contempt of court even if there were other

grounds for dismissing the employe, provided always that one of the

actuating motives was the fact that he had given evidence against his

employer.

I said earlier that the law of criminal contempt was almost entirely

judge made. A notable exception to that was quite a recent act of Par-

liament in 1960, and that for the first time makes it an offense if a person

can prove that the publication was made at a time when, having taken

more reasonable care, he had no reason to suspect that proceedings were
pending. Or again, as a result of the Newsweek case, a distributor has

a defense if he can prove that at the time of distribution he had no
reason to suspect that the publication being distributed contained any
matter calculated to interfere with the course of justice.

Finally, ladies and gentlemen, may I say this: A fair trial is certainly

no more and no less important than freedom of the press. Both are

integral and necessary liberties if democracy is to survive.

I have explained in some detail, I fear, the need for the method by
which there is a legal control of journalistic excess. That the cases are

few, reflects the degree of responsibility which is shown by a great

majority of editors, proprietors, and journalists. Newspaper reporters

covering our courts in England are men of great ability and great integ-
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rity. As any judge knows, the presence of such a man in court is a

constant reminder that a judicial office cannot and must not be abused.

Perhaps I might quote a true story concerning the Chairman of Lon-

don Sessions which, next to our criminal court, is the largest criminal

court in London. He said recently in paying tribute to a reporter cover-

ing his court, a Mr. Joe Meaney, who had reached his 75th birthday,

he said, "Will you come here before me, Mr. Meaney?"

And as the old man reached the well of the court, he continued, "I

have been fortunate in knowing you, Joe, if I may call you that, and in

all my experience I know of no other member of your profession more
entitled to the prefix—and some are not—of Gentleman of the Press. You
have been honest to those you serve and honest to us, who sometimes

supply you with some material. You have the very highest reputation."

Of course, under the English system there is very little, or compara-

tively little, danger of what I may call leakage of information from the

prosecution. We don't have any professional prosecutors. They are all

members of the bar, eminent counsel, picked ad hoc, who may be

appearing for the prosecution one day and for the defense the next day.

Accordingly, that, coupled with the duty which they undoubtedly do

owe to the court to present the evidence fairly and not to seek a prosecu-

tion unduly, make it, I think, perhaps comparatively easy for us.

One other matter I might make mention of. Almost all the national

newspapers in London are read nightly for libel and contempt before

they go to press. They are read not by some tame lawyer, but by practic-

ing members of the bar who are retained for this purpose, and who,

though no doubt are in their younger years, are only too anxious to make
a little extra money. Without fear and favor they advise the editors on

what and what may not be published.

Feature articles, it is true, are read by what I have called the tame

lawyers, the full time employes of the newspapers. But these are men re-

cruited from practicing members of the bar and Solicitors, and again are

renowned for their integrity and sense of fair play.

As judges, or, indeed, as lawyers, we surely must not fear criticism

and, indeed, we should welcome fair comment and criticism. One of our

papers the other day pointed out only too truly that if we did not, we
should have to convict with monthly regularity those who are in some

ways the bane of the practicing lawyer and the judge, namely, the

eminent University professors who contribute articles which serve only

to remind us of our shortcomings.

But ultimately it must always be the responsibility and sense of fair

play of the editor and his colleagues that will insure that a free press

insures a free trial, and that responsibility, I am sure, thrives, if it does

not flow, from the fact that the court does have ample reserve powers

albeit they are seldom exercised.

In London, Fleet Street begins where the Royal Courts of Justice

end. But Chancery Lane, which lies between, forms not a border sepa-

rating two irreconcilable institutions, but a meeting place for men of

two professions that are dedicated to the well being of the individual

citizen. So long as these men remain true to their professions, that well

being will be preserved and will flourish.
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The Lord Chief Justice was followed by Judge Niles.

THE POWER OF THE COURT AND A FREE PRESS

(Extract from discussion by Hon. Emery H. Niles, Chief Judge
of the Supreme Court of Baltimore City).

It is, of course, impossible, in the short time that I have, to discuss

this question of free press and fair trial fully. In this audience, composed
of fellow judges who have personal and day to day experience with

these questions in all parts of the country, I claim no superior knowl-
edge. Further, I assume that you are all familiar with the leading cases

on both sides of the Atlantic. I will, however, endeavor in these remarks
to avoid the extremes of things and emotional outbursts which char-

acterize much of the writing on this subject. I shall confine my remarks
to what I regard as the most important point: the publication before or

during a criminal trial of matters harmful to the accused or to the State;

that is, trial by newspaper.

In this category I include publication by public officers, public prose-

cutors, defense attorneys, and police, which do, or tend to, influence the

judge or the jury in a case. Such publications include statements as to

the strength of the case of the prosecution or the defense, or facts re-

garding the previous criminal record of the accused, statements as to

his reputation, speculation and gossip by feature writers, and especially

publications asserting or implying that the accused has confessed. In

short, it is any publication, to use the words of Justice Bernard S. Meyer,
who will address you next, which creates "an atmosphere of prejudice

or emotion in a trial which will set at naught legal restrictions designed
to produce dispassionate and objective decisions."

Nor shall I do more than mention, in order to exclude the phase of

contempt called "scandalizing the Court," by publishing critical, un-

seemly or insulting matter. That is a facet of the subject in which the

issues are, I believe, for all practical purposes settled. The press is free,

and I think properly, to criticize the courts and the judges to its heart's

content, subject only to the ordinary laws of libel and slander.

I exclude also direct contempts, i.e., disorder or improper conduct in

the courtroom itself. There is no real controversy regarding the power
of a judge to enforce order in his court and to conduct the proceedings
without interference.

I will not waste your time in describing the evil of Trial by Newspaper.
We are all familiar with it.

I will begin by calling to your attention certain landmarks which are

undoubtedly familiar to you. The basic law familiar to the United States

until the middle of the 20th Century was summed up by Mr. Chief
Justice White in the Toledo Newspaper case, 1918. Concisely stated,

the rule was that publication of matter which had a tendency to, or was
calculated to, obstruct justice was punishable as contempt.

In 1928 a heavy attack, inspired by the researchers of Sir John Fox,

was made by Messrs. Nelles & King upon the power of the court to

punish in summary contempt proceedings the publication of matter
which tended to obstruct the administration of justice.



40 JUDICIAL COUNCIL P. D. 144

In 1941 the Supreme Court in the case of Bridges vs. California dis-

carded the "tendency rule," and adopted the "clear and present danger

rule," i.e., that publications did not constitute contempt until they con-

stituted a "clear and present danger" to the administration of justice.

The latter rule has been reaffirmed in the case of Pennekamp vs. Florida

in 1946, Craig vs. Harney, 1947.

The Bridges and Craig cases were decided by a divided Court. In the

Pennekamp case there were three separate concurring opinions.

In Maryland vs. Baltimore Radio Show in 1950 the Supreme Court

declined to grant a petition for certiorari, but Mr. Justice Frankfurter

took the unusual course of writing an opinion in connection with the

denial of certiorari, and a long note on the English cases which expound

the tendency rule.

Recently Mr. Justice Black has taken an extreme position, not in a

Supreme Court opinion, but in a lecture of 1960, and in an interview,

1962, published in the Newark University Law Review, in which he

asserts that the rights set forth in the Bill of Rights, including Freedom
of the Press, are "absolutes," subject to no qualification whatsoever, valid

at all times and places, "without ifs, buts or whereases." He goes even

further and denies the validity of all laws relating to libel or defamation.

Opposed to this absolutist view are those who believe that the right

to freedom of the press is no license to print with impunity matter which

violates the equally important and clearly guaranteed constitutional

right to a fair trial by jury. They believe that the essence of the right

of freedom of the press is what Blackstone said it was: namely, the lay-

ing of no previous restraint upon publications, and not in freedom from

censure in a criminal matter when published.

Ranged in one or the other of the camps are the newspapers, the

radio, the television and other mass media.

I feel it fair to suggest that most of the media, but not by any means
all of the newspapers, object to any limitation upon their right to

publish what they please, not because they agree with Mr. Justice

Black's "absolutist" theory, but because they fear the abuse of the

power of the courts, and they believe it very difficult to devise and

operate a system which would do justice, and at the same time inform

the public of what it may legitimately know.

The Chicago Tribune, for example, was quoted by Mr. Justice Frank-

furter in the Pennekamp case in 1946, as saying: "The Tribune advo-

cates and will accept drastic restrictions of its preliminary publicity.

The penetration of the police system and the courts, by journalists,

must stop. With such a law there would be no motivation for it.

Though such a law would be revolutionary in American journalism,

though it is not financially advisable for newspapers, it still is necessary.

Restrictions must come."

Some newspapers have at times tried to justify such publications by

the invention of a "right to know" in the public. Whatever such a right

may amount to, it is not mentioned in the Constitution, and I think

it highly debatable that if its exercise interferes with a constitutional

right, it must yield to the rights set forth in the Constitution.

At the outset I should like to dispel what I believe to be a widely

held misconception, to the effect that the laws of England and of
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America are fundamentally different. As a matter of history, they are

fundamentally the same. Superficially and in practice they are very

different, but they stem from a common source and were made by the

same people and have the same objective. In this respect they are like

the laws of Contracts or Torts.

The origin of the general power of the courts to punish direct con-

tempt is probably lost in antiquity. The power to control the press

necessarily dates to about 1500 when printing was invented. Roach vs.

Garvan, the landmark on contempt of court by publication, was decided
in 1742. In each country there are two basic principles:

(1) that the administration of justice shall not be interfered with,

and (2) that there shall be no censorship of the press, i.e., no prior

consent to printing by any government officer.

A necessary corollary is that every person is held responsible for

violating the rights of others by transgressing these principles.

This common origin of the law in England and the United States

is illustrated by the historical fact that both principles were developed
in the political and legal struggles in England in the 16th and 17th

Centuries. Our Bill of Rights of 1789 to '91 is phrased in many parts

in the same words as the English Petition of Rights of 1628, and the
English Bill of Rights of 1689.

During the 19th Century the American Courts cited the English
authorities in this as in other fields, and as late as the 20th Century
Mr. Justice Holmes cited the case of Rex vs. Parke of 1903 as authority

for American Law.

The divergence between English and American Rules of Law did
not manifest itself until the first half of the 20th Century. It was, of

course, true that during the 19th Century much matter was published
which would be punishable in England but was not punished in the
United States. Why it was not punished has been the subject of much
discussion. Some have blamed it on the weakness of the past; some on
the pusillanimity of elected judges who fear to incur the enmity of the
press; and some on the asserted right of the press to be free from
every restraint under the First Amendment.

The second misconception that I would call your attention to is that

freedom of the press, as protected by the Constitution or the First

Amendment, consists in the unfettered right to publish with impunity
anything dangerous or harmful either to private persons or to the State.

The intent of the words of the Constitution must be read in the
light of their meaning when they were written. Historically nothing
can be clearer than the words of two great authorities: Lord Mansfield
in 1783 said, "The liberty of the press consists in printing without any
previous license, subject to the consequences of law." Blackstone whose
Commentaries were published in 1765, says substantially the same thing.

The phrase "clear and present danger" was first used in this context
—that is to say, contempt—by Mr. Justice Black in the Pennekamp case
in 1946. It had no historic place in the discussion on this branch of the
law. It was lifted bodily in 1946 from the opinion of Mr. Justice Holmes
in Schenk vs. The United States, 1919, in which he was considering
the effect of certain publications during World War I, which, it was
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contended, discouraged recruiting for Armed Forces. Chief Justice

Stone and Justices Frankfurter, Roberts and Byrnes rejected it. But
the phrase stuck, and is now the official doctrine of the majority of

the Supreme Court.

I would observe at this point that both phrases—"tendency to obstruct"

and "clear and present danger"—are very highly imprecise and indefinite.

As Chief Judge Markell of the Court of Appeals of Maryland said in

his dissenting opinion in the Baltimore Radio Show case: "What is

meant by clear and present danger? No definition could give an answer."

The two rules differ in emphasis rather than in principle. To be

colloquial, one might say that under the old rule any tendency to

obstruct justice was punishable; under the new rule there must be a

lot of such tendency.

I would emphasize that neither rule requires that there be actual

obstruction. Both rules accept the principle that if publication constitutes

an actual obstruction, or a clear and present danger of obstruction, then

the right to publish yields to the right to fair trial.

The third point that I would make is that a matter on which most

persons will agree in principle has been deeply distorted by the fact

that it is involved in a procedural controversy, i.e., the use of summary
proceedings. Those who protest against restrictions on the press turn

heavy guns upon the fact that proceedings are taken summarily, without

a jury, and often by an angry judge. If this element could be gotten

out of the picture, there would be a far better chance for calm consid-

eration and a harmonization of two great principles. That such a

measure is possible is illustrated by the law of Maryland, to which I

shall refer later.

It seems unfortunate to me also that the legal phrase used to describe

unlawful conduct of this sort is "contempt of court," for that phrase has

a connotation both of personal insult on the one hand and arbitrary

power on the other.

Let me say clearly that 1 do not accept the fatalistic view expressed

by some judges that trial by newspaper, in the modern age of speedy

communication and mass media, is one of the inevitable characteristics

of American civilization. Nor do I accept the view described by Judge
Jerome Frank in a dissenting opinion as a fatalistic acceptance of

"trial by newspaper" however unfortunate, "as an unavoidable curse of

metropolitan living (like, I suppose, crowded subways)."

Obstruction of justice by publication is no more inevitable than

yellow fever or the institution of torture, or the denial of counsel

and witnesses to the accused. The proof is that in the very same system

of law as ours it has been eliminated; namely, in England, and in the

largest city in the world, without impairing free dissemination of pub-

lic information, uncovering public abuses, and the other ends which

"freedom of the press" well serve.

I am aware that cases cannot be tried in vacuum. Nor do I want them
to be. Nor do they need to be. What I want is to try cases in Court

under the rules of law, unspoiled and unaffected by considerations which

are supposed to be and ought to be carefully excluded from, the court.

It seems to be incontrovertible that conflicts have often arisen be-

tween equally guaranteed and basic constitutional rights. In the pres-
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ent context there is an immense volume of testimony to the effect

that rights of litigants, particularly criminal defendants, are ruthlessly

violated by publication of matter harmful to them, which either reduces

or prevents their right to a fair trial.

If two valid principles clash or lead to opposite results, the function

and duty of the Courts is to make an adjustment between them so

that both may serve the public interest as far as possible. Mr. Justice

Black denies the validity of any adjustment. He takes a position which
must satisfy the most extreme publisher of whatever kind of printed

matter, when he even denies the validity of laws relating to a defamation

and libel. In the lecture above referred to he says: "It is my belief

that there are 'absolutes' in our Bill of Rights, and that they were put

there on purpose by men who knew what words meant, and meant
their prohibitions to be 'absolutes.'

"

In the "Public Interview" of 1962 he reiterates this view and says

he believes that speaking and writing should be free "without deviation,

without exception, without any ifs, buts or whereases."

With due respect to the learned Justice, I cannot agree. This is not

the place to enter into a controversy with him, but my reasons can be
stated shortly.

The words of the Bill of Rights do not say that the rights conferred

are absolutes. The word "absolute" is found nowhere in the Constitu-

tion, but could have been put there if that is what the framers meant.

No right, so far as I know, is in our law absolute. Rights of property,

freedom of movement, personal relations, and even the right to life

itself, are subject to some qualifications.

As to the evil of trial by newspaper, he simply dismisses it with
the bland observation that he has "a kind of an old-fashioned trust in

human beings," and that he does not believe that there can be enough
publicity completely to destroy the ideas of fairness in the minds of

people, including the judges.

When asked whether it would be constitutional to prosecute someone
who falsely shouted "Fire" in a theater, he first makes a statement that

"Nobody has ever said that the First Amendment gives people the

right to go anywhere in the world they want to go, or say anything

in the world they want to say." Are there not, therefore, some ifs, buts

or whereases lurking somewhere?

He then says that the man shouting "Fire" would be arrested, "not

because of what he hollered, but because he hollered." This is hardly

convincing. I suggest that if the man hollered "Bravo!" he would not

be arrested.

If then there is an evil, and if in the end the conclusion reached

will be determined by public opinion, whether we think it good or bad,

can anything be done? Waiting for the glacier to melt is not enough.

While we are waiting for a quickening of the consciences of the public,

a change of attitude by the Supreme Court, and a refutation of the

fallacies of the absolutists, a number of things can be done. No one of

them will, by itself, cure the situation, but any one or all together may
focus the attention of the public, and the bar, as well as of the courts,

on the problem.
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A number of measures have been proposed, some fundamental, some
superficial, I will not discuss them but merely list them, in order to go

on to something that I think is more important. These superficial and

ineffective measures are, first, to accept the "absolute" doctrine; second,

to delay the trial, as was done in the Delaney case in Boston; ,third,

change of venue, which we are all familiar with; fourth, a fuller use

of the Voir Dire; fifth, instructions, careful instructions, by the judge

to the jury, about which Mr. Justice Jackson said: "The naive assumption

that prejudicial effects can be overcome by instructions to the jury . . .

all practicing lawyers know to be unmitigated fiction." A sixth suggestion

is that by voluntary agreement between the press and the bar, a code

of ethics governing publications should be adopted. That was mentioned

this morning. It was tried under the presidency of Mr. Newton D.

Baker in about 1936. Mr. Baker died before there obtained any rules,

and there have been no serious negotiations since, and whether it will

work or not, I do not know.

Let me now come to more practicable routes from which, I hope,

tangible results can be obtained.

The first suggestion is the elimination of the procedural element

which has inspired fear and hostility in the press; namely, summary
contempt proceedings. Such proceedings have traditionally been insti-

tuted and conducted by an angry judge, a judge made angry by the

conduct of the very person whom he is to try.

And the device I suggest is not fanciful. It has been tried in Mary-

land; it has been in effect for several years; and it has worked. By the

laws of 1941 it was provided that when a judge cited a defendant for

indirect contempt, he shall transfer the case to another judge to be

heard, not by summary proceedings, but upon full pleading and trial.

I have on several occasions tried such cases, and believe that the system

is fair. The judgment of the trial court is subject to appeal.

The Maryland statute does not, however, provide for trial by jury.

All other offenses are or may be tried before a jury. Why not this one?

Various statutes, rules of court, and decisions now prohibit conduct

of various kinds, specifically conduct which presents a clear and present

danger to the administration of justice—the spiriting away of a witness,

the falsifying of testimony, the subornation of perjury. If the question

of the guilt were submitted to a jury as in every other case, all of the

safeguards which have been built in the criminal law would be avail-

able. Prejudice against the accused himself would play no part.

Such a trial would be in accord with the principle long ago stated

by Mr. Justice Roberts in Associated Press v The National Labor Rela-

tions Board, 1937, that a publisher has no special privileges, although

he has all the rights of other citizens.

To agree upon a statute and get it passed is a time - consuming

process. Other measures of a practicable character can be taken by

the courts themselves. One of them is discipline of the bar. Both

prosecutors and defense attorneys are officers of the court and can

be bound by rules of conduct with reference to cases in which they

appear. No constitutional considerations enter into the matter. Freedom

of the press has no relevance to them. A rule of court prohibiting
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attorneys from issuing statements to the press, regarding pending cases,

would, I believe, be valid. It would also be in large measure effective.

If ambitious prosecuting attorneys are anxious to make a showing
before the public, they are also sensitive to criticisms by the press.

I can cite an example:

In Grammer vs. The State, 1953, — that is the Grammer puddle
murder case — after the arrest of the accused, and before trial, the

prosecuting attorney took part in a television show in which the

announcer introduced him, certain assistants, and two policemen as

"this team which has been responsible for bringing a conclusion to this

case, that is, conclusion before pre-trial ..." The Court of Appeals
of Maryland said: "There was a manifest impropriety for the States

Attorneys to appear on the television program. . . . Officials of the State

should not announce, or sanction the announcement, that an accused

has confessed or that he has made a statement ..."

If the conduct of the prosecuting attorney was an impropriety, he
was clearly subject to discipline by the court. No punishment was
imposed in that case, but the reprimand has been enough to prevent

any prosecuting attorney in the State from making a similar announce-

ment, as far as I know, during the last nine years.

Another practical means of improvement open to the trial judge
without further legislation is the control of the police. Police are prob-

ably the most prolific source of bias in the nation, prejudicial to an
accused. If the source of the evil is dried up, the evil is to that extent

eliminated. Police are not protected by any constitutional provisions,

absolute or otherwise, giving them the right to issue formal statements

or "leaking" information. The same ban on dissemination of obstructive

matter applies to them as to attorneys.

Police are tempted by friendship, hopes of advancement, and other

considerations to make accusations and give information prejudicial to

the accused.

An experience in Baltimore with a Captain of Police parallels that

just related regarding the prosecuting attorney. The Captain had
obtained a statement from an accused and had issued it to the press,

which published it. Both the newspaper and the Captain were cited

for contempt. At it happened the case was largely the result of a mis-

take, and both were acquitted. But the lesson was not lost upon the

Police Department.

Control over both attorneys and police seem to me little beyond
question. It also gets close to the heart of the matter, the source of

much of the evil. It is an answer also to a contention of the newspapers
which has much force. If, they say, the public prosecutor issues a

statement, why cannot we publish it? The practical answer is to prevent

the prosecutor and the police force from doing what is clearly imprudent.

A final point with respect to the power of the courts has to do with

a basic point of law which has not, I believe, been decided by the

Supreme Court. All of the cases so far — Pennekamp, Bridges, Craig,

and Baltimore Radio Show—have been cases without juries. The courts

have emphasized again and again that judges should be men of more
than ordinary firmness of character. The implication is that jurymen
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may not be expected to have such firmness, and may be subject to a far

greater extent than judges to improper or irrelevant influences.

The way is thus open for a broader interpretation of the phrase
"clear and present danger" in jury cases than in nonjury cases. What
may not constitute danger to a judge with firm character may well

constitute danger to a weak-kneed and gullible jury. The words used
need not be so strong. It is just a simple fact that juries are probably
more easily led, or misled, than judges.

If this observation can be translated into law by way of constitutional

construction, much good can be done. Freedom of the press is, of

course, vital to our liberties. But I do not grant that reading so-called

news about a man on trial a few days or weeks before it may legitimately

be published is vital to our liberties. Preventing such reading may be
vital in both the figurative and the literal senses to the accused. Remem-
ber that the defendants in both the Grammer case and the Baltimore
Radio Show case were executed.

Where, then, do I conclude? I conclude with these thoughts:

1. The constitutional rights to freedom of the press and to fair trial

are both fundamental. In practice they are sometimes in conflict with
each other.

2. Neither these rights, nor any other rights that I can think of, are

"absolute." Every right, even the right to live, is qualified in some
respect.

3. The conflicts between constitutional rights are no new thing, and
are not unusual, in our law.

4. In the case of Free Press vs. Fair Trial, as regards publications

which do, or tend to obstruct justice, or present a clear and present
danger of obstructing justice, the good to be gained by Free Press is

trivial, being merely the satisfaction of curiosity slightly sooner than
it will be satisfied in any event. The evil is the perpetration of injustice.

5. A number of partial and effective methods are immediately avail-

able to lessen in some degree the evil of trial by newspaper. They are

delay of trial, change of venue, use of Voir Dire, careful and emphatic
instructions to the jury.

6. A number of more effective methods are available without involv-

ing constitutional questions or conflicts to reduce the amount of the evil.

They are control of prosecuting and defending attorneys and police

by the court under powers which it now possesses. They can be used
by determined and courageous judges.

7. Much misunderstanding and unnecessary fear about the press can

be eliminated by eliminating summary proceedings for contempt and
substituting trials before different judges or by a jury.

8. The most effective immediate step would be to broaden or "lib-

eralize" the application of the clear and present danger rule in cases

involving juries to fit the realities of the case, in that juries are prob-

ably more vulnerable to emotion, prejudice and other improper in-

fluences than judges.

9. Finally and fundamentally, the true and final solutian is the edu-

cation of the public as a whole, including judges, juries, newspapermen.
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public officials, lawyers, legislators, and ordinary citizens, to create a

climate of opinion in which the trial of cases in court is protected to

do justice and in which outside influences either obstructing, tending

to obstruct, or creating clear and present danger of obstructing justice,

will not be tolerated.

Judge Niles was followed by Judge Bernard S. Meyer of the

Supreme Court of New York on the question:

"ARE ADDITIONAL REMEDIES NEEDED IN THE UNITED
STATES TO IMPLEMENT THE CONSTITUTIONAL

GUARANTEE OF FAIR TRIAL?"

Judge Meyer began his discussion

"The answer that I will develop to the question posed as my topic is a

resounding "Yes". It goes beyond what Judge Niles has proposed. It will

take the form of the suggestion of a statute, and I will try to develop for

you the form that I think that statute should take. In doing so it will be

necessary for me to cover a little bit of the same ground that Judge Niles

has covered. You will find that in many respects we have reached the same

conclusions. This is only partly due to the fact that he and I both come

from Baltimore, and that he was, as he Hkes to put it, my admiralty pro-

fessor.

"In the fair trial-free press dialogue between the professions of journal-

ism and the law, the earliest speech I have found was made in 1892, and

was a plea for self control by the press. The latest exchange between the

professions of which I have knowledge is a May, 1962, Seminar held at

Northwestern University. The participants were unable to agree on any

definite plan, not even one caUing for scientific research concerning what

news reporting actually was prejudicial. In the intervening years, efforts

of a Joint Committee of the American Bar Association, the American News-

paper Pubhshers Association, and the American Society of Newspaper
Editors, in 1937, and of a New York County Lawyers Association Com-
mittee in 1953, failed to produce a code or other form of agreement accept-

able to both sides. While there have been a few instances recently in

which newspapers restricted a publication during trial at the request of the

United States Attorney, it is fair to conclude, after 70 years, that voluntary

restraint will not be practiced by either side."

Judge Meyer then discussed at length the varied aspects of the

problem, suggested the need of a statute specifying what matter

should not be published and for how long, and proposed "a re-

search project . . . stafiFed by persons knowledgeable in the law,

joumahsm and sociology, to gather — scientific data concerning

prejudice" and "to draft proposed legislation."
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THE LAW OF MASSACHUSETTS AND THE CASE OF
COM. V. CREHAN

With the discussions of the trial judges Conference before them,

the Supreme Judicial Court of Massachusetts handed down the

latest Massachusetts opinion in Com. V. Crehan on March 23, 1963.

After quoting the newspaper articles which had appeared before

the trial, the court ordered a new trial for the dominant reasons

quoted below indicating the law of Massachusetts as to the be-

havior of newspapers, their editors and reporters, the law enforce-

ment o£Bcers, the poHce and the courts themselves in the exercise

of their necessary discretion in deahng with the varied circum-

stances which come before them for action.

As the report on this subject is not merely an advisory report

requested by the legislature relative to a proposed bill, but for the

information of the pubhc and especially every person connected

with newspapers and every public official connected with the

administration of the criminal law, we quote here with special

emphasis, a more concentrated statement indicating the balanced

governing principles applicable in weighing the facts between the

constitutional right of a free press and the still more dominant

right of the defendant, and the duty of the court, to secure a fair

trial in the interest of justice.

DOMINANT WORDS IN THE OPINION
IN COM. V. CREHAN

"The articles of November 7 directly interfered with the judicial

process. As their contents disclosed and as should have been plain

to the writers and all concerned — the articles — were a 'threat'

or menace to the integrity of the (jury) trial — no right of free

speech and freedom of the press supported this conduct — there

was no basis for relying on the mistaken concept of a right to print

everything that is said in open court, — "Judgments in contempt

have been upheld for pubHshing articles having such effect even

though there was no intent to pervert the course of justice' and no

violation of a judicial instruction. Telegram Newspaper Co. v.

Commonwealth, 172 Mass. 294, 299-300, 52 N. E. 445, 44 L. R. A.

159, Globe Newspaper Co. v. Commonwealth, 188 Mass. 449, 453-

454, 76 N. E. 682. See Woodbury v. Commonwealth, 295 Mass.

316, 319, 3 N. E. 2d. 779."
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STOPPING THE ADMINISTRATION OF JUSTICE

The words quoted deserve thoughtful reading, but that is not all.

As demonstrated by the Crehan case, the behavior of the news-

papers caused a mistrial so that the time of the court and public

expense of the whole trial was wasted and the administration of

justice was stopped. It must be obvious to all, including laymen,

that the right to freedom of the press does not include a right to

cause such results. When Daniel Webster said "Justice is the

great interest of man on earth" he did not say it was subordinate

to a free press which can and does degenerate into unfair license.

H. 441 - AN ACT RELATIVE TO RELEASING FROM
CUSTODY CERTAIN PERSONS ARRESTED FOR OPERATING

A MOTOR VEHICLE UNDER THE INFLUENCE OF
INTOXICATING LIQUOR FOUND NOT TO BE UNDER THE
INFLUENCE OF INTOXICATING LIQUOR AFTER HAVING

SUBMITTED TO CERTAIN CHEMICAL TESTS.

(Referred by Resolves, Chapter 4)

1 Chapter 90 of the General Laws is hereby amended by strik-

2 ing out section 21, as most recently amended by section 1 of

3 chapter 394 of the acts of 1962, and inserting in place thereof

4 the following section:—

5 Section 21. Any officer authorized to make arrests may arrest

6 without warrant and keep in custody for not more than twenty-

7 four hours, unless Sunday intervenes, any person operating a

8 motor vehicle on any way who does not have in his possession a

9 license to operate motor vehicles granted to him by the regis-

10 trar, and who violates any statute, by-law, ordinance or regu-

11 lation relating to the operation or control of motor vehicles;

12 and any officer authorized to make arrests, provided such officer

13 is in imiform or displaying his badge of office conspicuously on

14 his outer coat or garment, may arrest without warrant any

15 person, regardless of whether or not such person has in his pos-

16 session a license to operate motor vehicles issued by the regis-

17 trar, if such person upon any way or in any place to which the

18 public has the right of access, operates a motor vehicle after his

19 hcense or right to operate motor vehicles in this state has been

20 suspended or revoked by the registrar, or whoever upon any

21 way or place to which the public has the right of access operates

22 a motor vehicle while under the influence of intoxicating liquor

23 or narcotic drugs, as defined in section one himdred and ninety-

24 seven of chapter ninety-four, or whoever, being the operator
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25 of a motor vehicle upon such way or place to which the
26 public has the right of access, is involved in an accident,

27 and who, in the opinion of such officer, was under the
28 influence of intoxicating liquor while so operating, or who-

29 ever uses a motor vehicle without authority knowing that such

30 use is unauthorized, or any person who, while operating or in

31 charge of a motor vehicle, shall refuse, when requested by such

32 pohce officer, to give his name and address or the name and

33 address of the owner of such motor vehicle, or who shall refuse

34 on demand of such police officer, to produce his license to op-

35 erate such vehicle or the certificate of registration for such ve-

36 hide for examination by such ofiicer; and at or before the

37 expiration of said period of time such person shall be brought

38 before a magistrate and proceeded against according to law.

39 An investigator or examiner appointed under section twenty-

40 nine, may arrest without warrant, keep in custody for like period,

41 bring before a magistrate and proceed against in hke manner,

42 any person operating a motor vehicle while under the influence

43 of intoxicating liquor or narcotic drugs, as defined in section one

44 hundred and ninety-seven of chapter ninety-four, irrespective of

45 his possession of such a license. Any person so arrested for

46 operating a motor vehicle while under the influence of

47 intoxicating liquor and who submits to a chemical test

48 of his blood or analysis of his breath, as provided in sec-

49 tion twenty-four, and who i s founds after such test or

SO- analys ist—not to be

—

unde r the influence of intoxicating

51 liquor, shall be re leased from cUstody, and no crimina l

52

-

complaint sha l l issue ^ -

We recommend this bill with an amendment striking out the

following words in lines 49 to 52 as indicated above:

"and who is found after such test or analysis, not to be under

the influence of intoxicating liquor, shall be released from cus-

tody, and no criminal complaint shall issue,"

and substitute the words

"and if the evidence indicates that such percentage was 5/100
or less according to the tests or analysis, such defendant shall be
released from custody forthwith."

The reason for this change is that the substituted language is

more accurate and fits the situation better; it is more exphcit; it pro-

vides for the immediate release of the defendant if the test under
chapter 340 of 1961 indicates that he is presumptively sober be-

cause of the specifically low alcoholic content of his blood — .05.

Yet because it is presumptive only it does not prevent the issuance

of a complaint. A person could be "found" to be under the in-

fluence even at .05 as hquor aflPects people differently.
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DRAFT REPORT ON SENATE 278 FOR LIMITED
DISCOVERY BY DEPOSITION OF PARTIES BEFORE

TRIAL IN THE SUPERIOR COURT
(Referred by Resolve Chapter 27)

1 Chapter two hundred and thirty-one of the General Laws is

2 hereby amended by inserting after section sixty-eight the fol-

3 lowing section sixty-eight A:

4 Sub-Section 1. Any party in the Superior Court, after the

5 entry of a writ or the filing of a bill or petition, where the

6 matter in controversy exceeds the sum or value of $10,000

7 (Ten thousand dollars), exclusive of interest or costs, may
8 examine orally any other pai-ty, in the city or town within the

9 Commonwealth of the residence or usual place of business of

10 the party to be examined, for the discovery of facts and docu-

11 ments admissible in evidence at the trial of the case. The word
12 "party" in this act shall be deemed to include parties interven-

13 ing or otherwise admitted after the beginning of a suit. Such

14 examination may be used at the trial by the party taking the

15 same or by any other party on paying the cost of taking the

16 same unless the party examined is present at the trial of the

17 case. Nothing herein shall be held to prevent the use of such

18 examination as a declaration or admission of a party, if ma-

19 terial, whether or not the party examined is present at the

20 trial, or the use of such examination in connection with cross-

21 examination of such party. Sections sixty-five, sixty-six and

22 sixty-seven of chapter two hundred and thirty-one of the Gen-

23 eral Laws shall apply under this act.

24 Sub-Section 2. In order to make such examination any

25 party may apply to a justice of the peace or notary public,

26 who shall issue a notice to the party to be examined and all

27 other parties to appear before said justice or notary at the

28 time and place appointed for such examination. An attested

29 copy of such notice shall be sent by registered mail to the

30 party to be examined and to all attorneys of record of said

31 party and of all other parties, not less than ten days before

32 the date set for the examination so that they may attend.

33 Sub-Section 3. The party examined shall be sworn or af-

34 firmed, and his examination shall be taken in the same manner
35 and subject to the same rules as if taken before a court. The
36 court shall at all times have full control of the examination

37 and may impose reasonable conditions as to its conduct and
38 scope.

39 Sub-Section 4. The party requesting the examination shall

40 be allowed first to examine on all points materials to the cause

41 in which the examination is made. The party examined or

42 his attorney may then examine in like manner, after which

43 any party may examine further.
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44 Sub-Section 5. The examination shall be taken by a stenog-

45 rapher appointed by the justice or notary on the request of

46 either party at his expense. Said stenographer shall be sworn

47 by the justice or notary to transcribe faithfully the testimony,

48 and his transcript shall be certified by the justice or notary,

49 In case such request is not made the deposition shall be writ-

50 ten by the justice, notary or commissioner or by a disinter-

51 ested person, in the presence and under the direction of the

52 justice, notary or commissioner. The examination or the

53 stenographer's transcript thereof shall be carefully read to or

54 by the party examined and then subscribed by him.

55 Sub-Section 6. The examination shall be delivered by the

56 justice, notary or commissioner to the court, before which the

57 cause is pending, or shall be enclosed and sealed by him and

58 directed to it, and shall remain sealed until opened by it.

59 Copies of the deposition, however, may be furnished by the

60 justice, notary or commissioner to any party.

61 Sub Section 7. Nothing in this act contained shall prevent

62 either party calling and examining verbally at the trial of the

63 action any party in the same manner as though his testimony

64 had not been taken in writing.

65 Sub-Section 8. If a party after due notice fails without

66 reasonable cause to attend and submit himself to examination

67 under this act, the court may make and enter such order, judg-

68 ment or decree as justice requires.

69 Sub-Section 9. No one without leave of court shall both

70 examine any other party orally under this act and interrogate

71 him in writing under General Laws, chapter two hundred and

72 thirty-one, sections sixty-one to sixty-seven, and no party

73 shall be required to attend and submit himself to examination

74 more than once in the same case except by order of the court.

75 Sub-Section 10. A party in the Superior Court may exam-

76 ine orally an agent, servant or employee of an adverse party

77 in the same manner and under the same conditions as pro-

78 vided for the examination of a party in the foregoing sub-sec-

79 tions. The examination of no more than one such agent, ser-

80 vant or employee may be taken in any case except by order

81 of court. A person subject to examination imder this sub-sec-

82 tion may be summoned and compelled to testify in like man-

83 ner and under the same penalties as are provided for a witness

84 before the court.

We recommend the bill with the omission of the second sentence

of subsection 3 in lines 35 to 38 and the substitution of the follow-

ing sentence suggested by the petitioner.

"After notice is served for taking a deposition by oral examination,

upon motion seasonably made by any party or by the person to be

examined and upon notice and for good cause showoi, the court in which
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the action is pending may make an order that the deposition shall not

be taken, or that it may be taken only at some designated place other

than that stated in the notice, or that it may be taken only on written

interrogatories, or that certain matters shall not be inquiied into, or that

the scope of the examination shall be limited to certain matters, or that

the examination shall be held with no one present except the parties

to the action and their officers or counsel, or that after being sealed the

deposition shall be opened only by order of the court, or that secret

processes, developments, or research need not be disclosed, or that the

parties shall simultaneously file specified documents or information en-

closed in sealed envelopes to be opened as directed by the court; or

the court may make any other order which justice requires to protect the

party or witness from annoyance, embarrassment, or oppression."

The bill is similar to a bill suggested by the Judicature Commis-
sion in its final report in 1920 and repeatedly renewed by the

Judicial Council.

H. 971 - RELATIVE TO RESIDENCE REQUIREMENTS IN

DIVORCE PROCEEDINGS WHEN THE CAUSE OCCURRED
WITHIN THE COMMONWEALTH.

(Referred by Resolves, Chapter 5)

1 Chapter 208 of the General Laws is hereby amended by

2 striking out section 5, as appearing in the Tercentenary Edition,

3 and inserting in place thereof the following section: —

4 Section 5. If the libellant has lived in this commonwealth for

5 five years last preceding the fihng of the Hbel, or if both parties

6 were inhabitants of this commonwealth at the time of their

7 marriage and the Ubellant has hved in this commonwealth for

8 three years last preceding such fihng, if the cause occurred with-

9 out the commonwealth, or if the libellant is a resident of the

10 commonwealth at the time of the fifing of the libel and the cause

11 occurred within the commonwealth, a divorce may be decreed

12 for any cause allowed by law, unless it appears that the libellant

13 has removed into this commonwealth for the purpose of obtain-

14 ing a divorce.

We recommend this bill.

Section 5 of Chapter 208 now provides, requires 3 years resi-

dence by the libellant whether the cause occurred in this Common-
wealth "or elsewhere". The bill, by lines 7 to 11 eliminates the

requirement of three years residence "if the libellant is a resident

— at the time of the filing of the Hbel, and the cause occurred with-

in the Commonwealth".
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The Council sees no objection to this hmited change where

both the "residence' and the "cause" are within the jurisdiction

subject to the present restriction retained in lines 12-14 when the

libeUant comes here "for the purpose of obtaining a divorce."

H. 2732 - TO EXTEND TIME FOR FILING PETITION TO
VACATE JUDGMENT AND PERMIT SERVICE

BY PUBLIC ACTION.

(Referred by Resolves, Chapter 10) . .

1 Section 1. Chapter 250 of the General Laws is hereby

2 amended by striking out section 15, as appearing in the Ter-

3 centenary Edition, and inserting in place thereof the following

4 section:—

5 Section 15. If a final judgment has been entered and the

6 execution has not been satisfied in whole or in part, either party,

7 or any one or more of several plaintiflFs or defendants, within

8 two years thereafter may file in the court in which said judg-

9 ment was rendered a petition to vacate it. In the supreme

10 judicial or the superior court, the petition shall be filed in the

11 county where the judgment was entered. If the respondent is

12 not available for personal service, service may be obtained by

13 publication as ordered by the court.

1 Section 2. This act shall apply to all cases where the ex-

2 ecution was issued after January first, nineteen hundred and

3 sixty-two.

We do not recommend this bill. It would make two changes

in the present law, neither of which seems desirable.

( 1 ) It would extend the time within which a petition to vacate

judgment may be filed from one year after judgment to two years

after judgment. The judgment is normally the final step in an action.

Ordinarily the parties ought to be able to rely upon it. The bill

would extend the period of possible doubt from one year to two
years. We beheve this would do more harm in a great many
cases than any good that might be accompHshed in the occasional

rare instance.

(2) The other change adds the last sentence expressly allow-

ing service by publication — an inefficient method of obtaining ser-

vice. We think the statute ought not to invite such procedure

after judgment.
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H. 2275 - RELATIVE TO REPORTS ON APPEALS IN
EQUITY PROCEEDINGS.

(Referred by Resolves, Chapter 17)

1 Section 1. Section 24 of chapter 214 of the General Laws, as

2 most recently amended by section 1 of chapter 365 of the acts

3 of 1947, is hereby further amended by striking out the first

4 sentence and inserting in place thereof the following: — Upon
5 an appeal, the testimony of witnesses who have been examined

6 orally before a justice of either court or a master appointed by

7 such justice shall, at the request of any party, be reported to

8 the full court.

1 Section 2, The provisions of section one of this act shall

2 apply to all equity proceedings now pending.

We do not recommend this bill. The change from the present

law is in the requirement that the oral testimony given before a

master "shall at the request of any party, be reported to the full

court." There are aheady provisions in the rules of both courts by

which evidence received by a master may be reported for the pur-

pose of determining the question of law whether a finding was
warranted by the evidence. (S. 6 Rule 90; S.

J.
C. Rule 35). To

require a report of all the evidence at the request of any party, as

proposed, would cause great expense, would impose an intolerable

burden upon the full court, and would in large measure defeat the

purpose of references to masters.

H. 714 - RELATIVE TO THE DEFENSE OF ACTIONS
AGAINST OFFICERS AND EMPLOYEES OF THE

COMMONWEALTH.
(Referred by Resolves, Chapter 22)

1 Chapter 12 of the General Laws is hereby amended by adding

2 after section 3D a new section, to read as follows: —

3 Section 3E. Upon the fihng with the attorney general of a

4 written request by any oflBcer, employee or agent of the common-

5 wealth that the attorney general defend him against an action

6 for damages for bodily injiuries or infections, physical or mental

7 agony or pain, death of any person, or any damage to property

8 of another, by reason of acts done by him while acting in the scope

9 of his employment by the commonwealth as such oiEcer, em-

10 ployee or agent of the commonwealth, the attorney general shall,

11 if after an investigation it appears to him that such oflBcer, em-

12 ployee or agent was at the time the cause of action arose, acting

13 within the scope of oflficial duties or employment, take over the



56 JUDICIAL COUNCIL P.D. 144

14 management and defense of such action. The attorney general

15 may adjust or settle any such action at any time before, during

16 or after trial, if he finds after investigation that the plaintiff is

17 entitled to damages from such officer, employee or agent, and in

18 such case there shall be paid from the state treasury for settle-

19 ment in full of such action from such appropriation as may be

20 made by the general comt for the purposes of this section such

21 sum as the attorney general shall determine to be just and reason-

22 able and as the governor and council shall approve. If an ex-

23 ecutive issued on a final judgment in such an action is presented

24 to the state treasurer by an ofiBcer quahfied to serve civil process

25 and if there is also presented to and on file with said state treas-

26 urer a certificate of the attorney general certifying the said ex-

27 ecution was issued on a judgment in an action in which he ap-

28 peared for and defended the defendant in accordance with the

29 provisions of this section, there shall be paid from the state

30 treasury, from the appropriation above referred to, the amount of

31 the execution, including costs and interest.

We do not recommend the bill.

Two somewhat similar bills Hmited in scope to claims "arising

out of use of or actions concerning hazardous material and sources

of ionizing radiation" or "radio-active material," were referred to

us last year and discussed in our 38th report (pp. 67-74).

The present bill, H. 714, is not thus limited but covers any action

against "any officer, employee or agent" and any action "by reason

of acts done by him while acting in the scope of his employment
by the Commonwealth," (see Mnes 4-10).

As we pointed out in the 38th report (p. 73) Massachusetts

"cannot generally be sued in tort" without a waiver by the Com-
monwealth of the immunity of a state from suits without its consent.

The "subject matter" of the bills, therefore, involves a broad finan-

cial problem.

As pointed out on p. 73 of the 38th report

"Section 3B of G. L., Chapter 12 provides that on request the Attorney

General shall take over the defense of an action for operation of the

vehicles of the commonwealth or of the MetropoUtan District Commission,

if the officer or employee consents to be bound by any decision that the

Attorney General may make, payments to be made from such appropria-

tions as may be made for the pmposes of this section" not exceeding

$10,000 for injiuy or death or $5,000 for damages to property.

"A somewhat similar provision is made by Section 3D for "officers or

employees of the department of mental health, public health or correction,

of the Soldiers Home in Massachusetts or the Soldiers Home in Holyoke"

in actions for damages "for bodily injuries or infections, physical or mental
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agony or pain, death of any person or any damages to property of another

on the hospital grounds arising out of the operation of said department, etc.

"These two statutes are limited both in scope, in the measure of damages,

and in the procedure."

We do not know the exact number of "state oflBcers, employees
and agents" but it is very large and is constantly increasing. The
problem, therefore involves the waiver of state immunity from
claims by more contingent claimants against more contingent

people and with more contingent pubHc cost.

We Hve in a changing world with enormous pubhc cost for in-

creasing demands for expensive undertakings on top of other obli-

gations incurred in previous years (see p. 72).

The bill H. 714, like the bills referred last year applies to paid

pubhc servants and relates to claims or alleged claims arising from
radiation etc. as well as to other unspecified claims of any kind.

We do not recommend the bill and repeat the following closing

statement from last years report:

"All this background of real possibilities seems involved in the policy

of waiving immunity from suit to insure all paid o£Bcers, employees or

agents who earn their living in public work with duties as other people

do with duties in private work.

"The Council is not equipped to do more than call attention to what

seem pertinent aspects of the question of poHcy and to suggest that, if

the proposed protection should be provided for by statute, the damages

should be limited to avoid imposing unlimited liability on the impoverished

taxpaying survivors of an atomic emergency for the benefit of some of

them."

H. 3374 of 1963 - AS TO UNPAID VOLUNTEERS IN
NUCLEAR EMERGENCIES

In the 38th report we divided the subject into two separate and
very different problems for different reasons (pp. 70 and 71) and
recommended a bill (p. 71) for limited protection of unpaid volun-

teer specially qualified persons with character and scientific train-

ing and knowledge known to be available to the Department when
needed without compensation if they and their famihes can be
given the assurance of some limited protection against Htigation.

(see p. 71).

The biU thus recommended was reported by the Committee on
Legal Affairs, referred by the House to the Ways and Means Com-
mittee as H. 3374 and then referred, by an order of July 1, for study

by the Joint Ways and Means Committee. We still recommend
H. 3374 (of 1962) for reasons explained in last years report.
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S. 270 - AN ACT INCREASING THE DAMAGES
RECOVERABLE FOR DEATH BY NEGLIGENCE BY A

COMMON CARRIER

(Referred by Resolves, Chapter 28)

1 Section 2 of chapter 229 of the General Laws is hereby

2 amended by striking out the word "thirty" and inserting in

3 place thereof the word: — fifty, — and by striking out the

4 words "two years" and inserting in place thereof the words:—

5 "five years".

We do not recommend the bill. A similar bill was referred to

us in 1961 to remove all maximum and minimum limitations in

tort actions for death.

The matter was discussed in the 37th Report of the Council

(pp. 45-47). It was pointed out that there was no common right

of recovery for death and that the right to recover is "wholly the

creature of statute" as "expressly recognized over and over again"

in cases cited. The maximum limit in 1961 was then $20,000 and

the limit was three years.

The Council then continued "This question of legislative pohcy
— whether the present limits should be removed — is raised in

a time of apparently increasing claim mindedness and expanding

accidents and injuries largely due to motor vehicles on the ground
or in the air and their effect on insurance problems and the

rising costs of hving. Under these conditions is it wise to add
to the constant movement for increased damages by legislation

as proposed? It would seem, perhaps, more in the pubHc interest

to take steps to reduce accidents and resulting losses before in-

creasing damages. Accordingly, we do not recommend H. 456

because it involves a broader field of study than the Judicial

Council is equipped to make."

By chapter 306 of 1962 the legislature increased the maximum
to $30,000.

The bill now referred to us seeks to increase the minimum
to $3,000 and the maximum to $50,000 and the limitation to five

years.

For the same reason quoted above from the 37th Report we do
not favor S. 270.
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H. 451 - RELATIVE TO THE RIGHTS OF AN ADOPTED
CHILD AS TO SUCCESSION TO PROPERTY

(Referred by Resolves, Chapter 36)

1 Section 7 of chapter 210 of the General Laws is hereby

2 amended by striking out the first sentence, as appearing in the

3 Tercentenary Edition, and inserting in place thereof the foUow-

4 ing sentence: — A person adopted in accordance with this chap-

5 ter shall take the same share of the property which the adopting

6 parent could dispose of by will as he would have taken if born

7 to such parent in lawful wedlock and he shall stand to the

8 kindred of such adopting parent in the same position as if so

9 bom to him.

We do not recommend the bill.

The inheritance by an adopted child from his adopting parent

is now limited to "the legal descendants but to no other of the

kindred." The proposed change by substituting the three words

"to the kindred," in lines 7 and 8, would extend "the kindred"

without hmit.

The adopting parent can provide by will or otherwise for the

adopted child, if he wants to, but if he does not wish to do so we
see no sufficient reason why his wishes should be forced by

legislation.

H. 953 - AN ACT TO PERMIT IMPLEADER IN CIVIL

CASES

(Referred by Resolves Chapter 37)

1 Chapter 231 of the General Laws is hereby amended by add-

2 ing after section 4A, a new section to be entitled section 4B to

3 read as follows:—

4 Section 4B. Before the filing of his answer, or within thirty

5 days thereafter, a defendant, on notice to plaintiff, may, as third-

6 party plaintiff, enter a writ and have served a summons and

7 third-party declaration upon a person not a party to the action

8 who is or may be liable to him for all or part of the plaintiff's

9 claim against him. Subsequent to thirty days after filing his

10 answer, the defendant may move on notice to the plaintiff for

11 leave so to enter a writ and have served a sxmimons and decla-

12 ration upon such person, hereinafter entitled the third-party

13 defendant. Such third-party defendant shall make his defenses

14 to the third-party plaintiff's claim, and may also assert against
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15 the plaintiflF any defenses which the third-party plaintiflE has to

16 the plaintiflE's claim. The plaintiff may be amendment assert

17 any claim against the third-party defendant arising out of the

18 transaction or occurrence that is the subject matter of the plain-

19 tiff's claim against the third-party plaintiff, and the third-party

20 defendant thereupon shall assert his defenses. A third-party

21 defendant may proceed under this section against any person

22 not a party to the action who is or may be liable to him for all

23 or part of the claim made in the action against the third-party

24 defendant, and subsequent parties defendant may, hkewise, pro-

25 ceed imder this section against persons not parties to the action

26 who may in turn be liable to such subsequent parties defendant

27 for all or part of the claims made against such subsequent parties

28 defendant.

We favor this bill. Its object is to bring into the original

action all related claims, thereby avoiding a chain of subsequent

actions. This is in line with the poHcy of the present section

4A of the same chapter. Separate judgments against different par-

ties in the same action are no longer a novelty and seem to have
caused no difficulty. We think that the enactment of this bill

would tend to reduce the number of actions brought and to some
degree to speed up trials. This proposal is similar to Proposals

advocated in other jurisdictions.

SENATE 120 - AN ACT TO CLARIFY THE EXISTING
STATUTE WITH RESPECT TO THE FILING OF
PURCHASE MONEY SECURITY INTERESTS

(Referred by Resolves Chapter 44)

1 That General Laws, Chapter 106, Section 9-302 be amended
2 by adding to the end of subsection (c) and (d) thereof in each

3 instance, the following clause: "or for a motor vehicle required

4 to be hcensed".

This is a bill to amend the Commercial Code by extending

the requirement of fiHng of purchase money security payments
for the purchase of a motor vehicle for reasons stated by the

petition in the following brief submitted by him to the Council.

PETITIONER'S BRIEF IN SUPPORT OF SENATE BILL
No. 120

This bill is to amend G. L. Chapter 106, Section 9-302 by adding to

the end of subsection (c) and (d) thereof in each instance, the following

clause: "or for a motor vehicles reqmred to be licensed."
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The purpose of the Uniform Commercial Code is to simplify, clarify and

modernize the law governing commercial transactions. The above Chapter

outlines certain exceptions which exceptions include "Consumer Goods"

which are described as follows: "Consumer goods if they are used or

bought for use primarily for personal, family or household purposes."

A reading of these sections indicates that a purchase money security

interest in "consumer goods" need not be recorded to have priority, and

as a result, if a businessman even in the ordinary coiirse of business

were to purchase such goods, he would take such subject to the said

interest, even though he be a careful individual who has laboriously

investigated in search of a filed security interest.

The vagueness referred to in the title of this act which requires clarifica-

tion relates in particular to one consumer good, i.e. motor vehicles. As a

result of the present wording of the applicable sections of the code it

would seem that one who purchases a motor vehicle with an unrecorded

security interest would only take free of the security interest if the

original debtor had purchased the vehicle for business purposes, and on

the other hand the same purchaser would take subject to the security

interest if the motor vehicle was purchased by the debtor as a "con-

siuner good." It is evident, therefore, that to a dealer in motor vehicles

the purchase of an automobile is a risk, a risk which can be obviated

by requiring filing for such security interests.

It should be noted that the Mass. Uniform Commercial code omits from

the end of subsection 1 (c) and (d) as adopted by the National Con-

ference the clause which would be inserted by amending this act.

The passage of this amendment will protect the auto dealer or agency

and should be given a favorable report.

Respectfully submitted,

G. F. DANIELS
18 Tremont Street

Boston

With the exception of the petitioner no one seemed interested,

but at the close of the year, as the Council was about to support

the bill for the reasons stated in the petitioner's brief, our atten-

tion was called to the fact that a new bill for a "uniform motor

vehicle certificate of Title and Anti-theft Act" has been filed as

S. 161 by a credit union for consideration by the 1964 session. We
make no recommendation as to that bill as we have not had an

opportunity to consider it, but we suggest that the two matters be

heard together.

Since hearing of the certificate of title bill we have also heard

from persons who oppose S. 120.
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H. 1461 - RELATIVE TO SERVICE OF PROCESS ON NON
RESIDENT DEFENDANTS IN LIBEL ACTIONS

(Referred by Resolves Chapter 45)

1 Chapter 231 of the General Laws is hereby amended by adding

2 after section 91A the following:—

3 Section 91B. The printing in any newspaper published within

4 the commonwealth of Massachusetts of any article or material

5 the author of which was at the time not a resident of Massachu-

6 setts shall be deemed equivalent to an appointment by such

7 person by the secretary of the commonwealth, or his successor

8 in oflBce, to be his true and lawful attorney upon whom may be

9 served all lawful processes in any action or proceeding against

10 him, or his executors or administrators, growing out of any

11 action for libel based upon said article or material, and the

12 authorization by such non-resident defendant of the printing of

13 said article or material in a newspaper published in the common-

14 wealth of Massachusetts shall be a signification of an agreement

15 by such person that any such process against him, or his ex-

16 ecutors or administrators, which is served upon the secretary of

17 the commonwealth or his successor in office shall be of the same

18 force and validity as if served upon him personally.

We do not recommend the biU.

We consider it inadvisable to invite such procedure which

may involve unconstitutional results.

H. 1687 - AN ACT TO PREVENT THE CIRCUMVENTION
OF THE LAWS RELATIVE TO ATTACHMENT

OF WAGES

(Referred by Resolves Chapter 46)

1 Chapter 246 of the General Laws is amended by adding a

2 new section, 20A, as follows:—

3 Section 20A. No person shall send out of this common-

4 wealth by assignment, transfer, or in any other manner, with

5 or without consideration, or institute in a foreign court any

6 action upon, a claim against a resident of this commonwealth,

7 with the intent of depriving the person subject to the claim of

8 the benefit of the exemptions and protections accorded by this

9 commonwealth to wage earners whose wages are in the hands of

10 their employers, so long as the person subject to the claim and

11 the employer holding the wages intended to be reached by such
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12 proceedings are within the jurisdiction of the courts of this

13 commonwealth.

14 Any person who in violation of this section obtains an attach-

15 ment in a foreign couit of wages of one person in the hands or

16 possession of another, shall be hable in contract to the person

17 subject to tlie claim, for the full amount of the claim, with costs

18 assessed or assessable by the foreign court, interest from the

19 date of the attachment, and costs, including reasonable attorneys'

20 fees.

21 The sending out of the commonwealth by assignment, transfer,

22 or in any other manner, of a claim either with or without con-

23 sideration, and subsequently obtaining an attachment of wages

24 of any person in the hands or possession of his employer where

25 both the person subject to the claim and the person holding

26 the goods, effects, or credits, are within the jiirisdiction of the

27 courts of this commonwealth, shall constitute prima facie evi-

28 dence of intent to deprive the person subject to the claim of the

29 benefit of the exemptions and protections accorded by this com-

30 monwealth.

We do not recommend the bill as drawn.

It is a revised draft of a bill referred to the Council in 1962

and there retained for consideration because of constitutional

doubts involving questions of "full faith and credit" as explained

in the 38th report, p. 65. Similar doubts having been suggested

in regard to the revised bill 1687, Mr. Hall secured a carefuUy

prepared study of its constitutional aspects from the Harvard
Law School Students Research Bureau, which was circulated to

the Council. The Chairman also received a study of the bill

from Mr. Robert Hall which was circulated. It appeared that,

while the problems involved had seldom arisen in Massachusetts,

they had in other jurisdictions under somewhat similar statutes.

Both studies considered the bill H. 1687 as drawn open to con-

stitutional objection in certain details but not open to objection

if revised in regard to these details. After consideration of the

studies thus submitted, the constitutional doubts seemed to relate

to hues 14 to 17 of the bill.

The purpose of the bill to protect the exemption from attach-

ments of Massachusetts Wage-earners from deliberate evasion by
a creditor seems obviously sound. It was suggested that doubts

as to jurisdiction can be avoided by substituting for the words
"any person" in Hne 14, the words "a citizen of Massachusetts,"

and that striking out the word "full" in hne 17 and also substi-

tuting in line 17 the words "the attachment" after the words
"amount of" will protect the civil nature of the habiHty for viola-

tion and avoid its being interpreted as a "penalty."
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H. 1927 - RELATIVE TO THE SURRENDER OF PRINCIPAL

BEFORE DEFAULT BY BAIL IN CRIMINAL CASES.

(Referred by Resolves, Chapter 47)

1 Section 68 of chapter 276 of the General Laws, as most re-

2 cently amended by chapter 356 of the acts of 1962, is hereby

3 amended by striking out the second sentence and inserting in

4 place thereof the following: — They shall deliver to the jailer

5 their principal, with a certified copy of the recognizance, and he

6 shall be received and detained by the jailer, but may again be

7 bailed in the same manner as if committed for not finding sureties

8 to recognize for him.

Prior to 1962 "a certified copy of the recognizance" was required.

By chapter 356 of 1962 the requirement was struck out for some

reason which we have been unable to discover. The present bill, as

explained to us by the petitioner, Representative itaistrong, was

filed for the County Commissioner and Sheriffs Association to re-

store the requirement "because when a bondsman appears at a jail

to surrender a person who has been out on bail, the bondsman has

nothing to show that the man in custody should be legally returned

to jail. They feel that the bondsman should have a certified copy

of the recognizance in order to protect them."

We think they are right and therefore recommend the bill.

H. 2269 - RELATIVE TO MAKING IT A CRIME TO
DESTROY OR INJURE PERSONAL PROPERTY

WILFULLY OR MALICIOUSLY

(Referred by Resolves Chapter 48)

1 Chapter 266 of the General Laws is hereby amended by strik-

2 ing out section 127, as appearing in the Tercentenary Edition,

3 and inserting in place thereof the following section: — Section

4 127. Whoever destroys or injures the personal property of an-

5 other in any manner or by any means not particularly described

6 or mentioned in this chapter shall, if such destruction or injury

7 is wilful or malicious, be punished by imprisonment in the state

8 prison for not more than five years or by a fine of not more than

9 one thousand dollars and imprisonment in jail for not more than

10 one year, or if such destruction or injury is wanton, shall be

11 punished by a fine of not more than five hundred dollars or by

12 imprisonment for not more than one year; but if the value of
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13 the property so destroyed or injured is not alleged to exceed

14 fifteen dollars, the punishment shall be a fine of not more than

15 fifteen dollars or imprisonment for not more than one month.

We do not recommend this bill.

Changing the words "wilful and malicious" to "wilful or malic-

ious" in the offense of destruction of personal property was dis-

cussed. It was pointed out that the words, "wilful," "malicious,"

and "wanton" had different meanings, that wilful was the least

serious and that the present clause in the statute should be re-

tained.

S. 267 - PROVIDING THAT NEGLIGENCE OF AN OPERATOR
OF A MOTOR VEHICLE SHALL NOT BE

IMPUTED TO THE OWNER.

(Referred by Resolves, Chapter 51)

1 Chapter 231 of the General Laws is hereby amended by in-

2 serting after section 85D the following section: —

3 Section 85E. In all actions to recover damages for injuries

4 to the person or to property or for the death of a person aris-

5 ing out of an accident or collision in which a motor vehicle is

6 involved and where the owner of a motor vehicle is riding in

7 it as a passenger, it shall be prima facie evidence that the

8 owner shall have relinquished his right of control of and to

9 said vehicle to the operator and unless it shall be proven that

10 the owner passenger had actual control of said vehicle, the

11 negligence of the operator shall not be imputed to the ovvTier

12 passenger.

We do not recommend the bill.

We see no reason for "imputing" such relinquishment when the

owner is in the car and thus raising a difficult and dilatory issue

for proof by a prima facie imputation of an improbable fact.

G. L. Chapter 231 now provides:

§ 85A. Prima facie evidence of owner's responsibility for operation of

motor vehicle. In all actions to recover damages for injuries to the per-

son or to property or for the death of a person, arising out of an accident

or collision in which a motor vehicle was involved, evidence that at the time

of such accident or coUision it was registered in the name of the defendant

as owner shall be prima facie evidence that it was then being operated

by and imder the control of a person for whose conduct the defendant was
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legally responsible, and absence of such responsibility shall be an aflBrmative

defence to be set up in the answer and proved by the defendant.

§ 85B. Action for consequential damages; presumption of automobile

owners responsibility. In any action to recover the consequential damages

specified in section thirty-four A of chapter ninety, arising out of an accident

or collision in which a motor vehicle, as defined in sections one and thirty-

four A of chapter ninety, was involved, such motor vehicle if registered in

the name of the defendant as owner at the time of such accident or col-

lision shall be presumed to have been then operated, maintained, controlled

or used by and under the control of a person for whose conduct the de-

fendant was legally responsible, and absence of such responsibihty shall

be an affirmative defence to be set up in the answer and proved by the

defendant. Added St. 1937, c. 439, § 1.

§ 85C. Action to enforce liability policy or bond; presumption of in-

sured's consent to operation of vehicle. In any suit in equity under section

one hundred and thirteen of chapter one hundred and seventy-five and

clause (10) of section three of chapter two hundred and fourteen to

reach and apply the proceeds of any motor vehicle liabiHty poHcy, as

defined in section thirty-four A of chapter ninety, by a judgment creditor

in any action to recover damages for bodily injuries, including death at

any time resulting therefrom, or the consequential damages specified in

said section thirty-four A, arising out of an accident or collision in which

a motor vehicle, as defined in sections one and thirty-four A of said chapter

ninety, was involved, and in any action under section thirty-four G of said

chapter ninety on a motor vehicle habihty bond, as defined in said sec-

tion thirty-four A, it shall be presumed that at the time of such accident

or collision such vehicle was being operated, maintained, controlled or

used with the express or implied consent of the named person insured in

such pohcy or the principal of such bond, and the absence of such consent

shall be an affirmative defence to be set up in the answer and proved by

the defendant. Added St. 1937, c. 439, § 1.

§ 85D. Imputing negligence of parent or custodian to infant. In all ac-

tions to recover damages for injury to the person or property of an infant,

the neghgence of the parent or other custodian of the infant shall not be

imputed to the infant from the fact of such parenthood or custodianship.

Added St. 1945, c. 352, § 1.

Senate 267 referred to the Council applies to adults and we see

no reason for its passage.
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S. 299 - PROVIDING FOR REVIEW BY THE APPELLATE
DIVISIONS OF DISTRICT COURTS OF ANY RULING
ON A MATTER OF LAW IN CRIMINAL CASES

(Referred bij Resolves Chapter 57)

1 Section 1. Section 108 of chapter 231 of the General Laws
2 is hereby amended by striking out the first sentence, as ap-

3 pearing in chapter 300 of the acts of 1958, and inserting in

4 place thereof the following sentence: — There shall be an ap-

5 pellate division of each district court for the rehearing of

6 matters of law arising in civil and criminal causes therein,

1 Section 2. Chapter 278 of the General Laws is hereby

2 amended by inserting after section 17 the following section: —
3 Section 17A. Any defendant found guilty in a district court

4 of a criminal offence within the jurisdiction of such court

5 may have any ruling on a matter of law by a single justice

6 reported for determination by the appellate division in accord-

7 ance with the procedure provided in section one himdred and

8 eight of chapter two hundred and thirty-one and the rules per-

9 taining thereto. By claiming such report, the said defendant

10 shall be deemed to have waived any claim of appeal to a trial

11 by a jury in the superior court or other disposition in the su-

12 perior court, or to a trial by a jury in certain district courts

13 under special law.

We do not recommend this bill.

We think it would cause complications. Criminal appeals in

district courts now go to the Superior Court and carry up the

whole case of fact and law for retrial or rehearing. The pre-

paration of the record for an appeal only on questions of law in a

criminal case would require special care and increased work
for clerks, and the number of cases thus carried up would not,

probably relieve the Superior Court enough to make the change
worthwhile or worth the cost.

H. 262 - RELATIVE TO PROFESSIONAL ASSOCIATIONS

(Referred by Resolves, Chapter 7)

We do not recommend this bill.

By Section 17 of Chapter 654 of the acts of 1963 enacted in

August, relative to proposed organization of corporations to prac-

tice law, "The provisions of this chapter shall be applicable to

attomeys-at-law only to the extent and under such terms and con-

ditions as the Supreme Judicial Court shall determine to be neces-

sary and appropriate. Articles of organization of professional

corporations organized to practice law shall contain such provisions
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as may be appropriate to comply with applicable rules of said

comt."

The whole subject is thus referred to the Supreme Judicial

Court which has exclusive jurisdiction of membership in the Bar
and the right to practice law as stated in the matter of Keenan
313, Mass. 186. Discussion of "the subject matter" in this report

is, therefore, unnecessary.

H. 1453 - PROHIBITING THE RELEASE ON BAIL OF A
CHILD WHO IS BEING HELD FOR DIAGNOSTIC STUDY

BY AN ORDER OF A COURT.

(Referred by Resolves, Chapter 6)

1 Chapter 119 of the General Laws is hereby amended by strik-

2 ing out section 68A, as inserted by section 3 of chapter 609 of

3 the acts of 1955, and inserting in place thereof the following

4 section:—

5 Section 68A. A child between seven and seventeen years of

6 age, held by the court for further examination, trial or continu-

7 ance, or for indictment and trial under the provisions of sections

8 seventy-three to eighty-three of this chapter, or to prosecute an

9 appeal to the superior court, may at the discretion of the court be

10 referred to the youth service board, with its consent, for diag-

11 nostic study; and upon completion of such study, the board

12 shall forward a report and recommendation to the court. Any
13 such child may be committed by the court to the youth service

14 board with its consent for a period not to exceed thirty-five days

15 while undergoing diagnostic study; during the period of diag-

16 nostic study no child shall be permitted to be released on bail,

17 and at the expiration of such period, such child shall be returned

18 to the court, together with the report and recommendations of

19 the youth service board.

We do not recommend this bill.

Section 68A (adopted in 1955) now provides that the court

may refer a child of 7 to 17 held by the Court for "further examin-

ation, trial, etc." as in Lines 6 to 9 of H. 1453, to the Youth Service

Board for "diagnostic study" on an "out-patient basis," "with the

consent of the parents or guardian."

The proposed biU omits the consent and out-patient basis and
prohibits bail for 35 days. "Diagnostic" means "study for symp-

toms of disease." (see Webster's Dictionary.)

Section 68C of the act of 1955 also provided that the Board
could estabhsh homes for diagnostic study.
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APPENDIX A

A GUIDE TO BAR - PRESS RELATIONS

Prepared by Joint Committee comprised of representatives of the Massa-

chusetts Newspaper Information Service, the Massachusetts Bar Association

and the Boston Bar Association with the assistance of members of the Massa-

chusetts Judiciary.

PREAMBLE

1. To promote closer understanding between the bar and the press, espec-

ially in their efforts to reconcile the constitutional guarantee of freedom

of the press and the right to a fair, impartial trial, the following mutual

and voluntary statement of principles is recommended to all members
of both professions.

2. Both professions, recognizing that freedom of the press is one of the

fundamental liberties guaranteed by the First Amendment to the

United States Constitution, agree that this fundamental freedom must

be zealously preserved and responsibly exercised subject only to those

restrictions designed to safeguard equally fundamental rights of the

individual.

3. It is likewise agreed that both the press and the bar are obliged to pre-

serve the principle of the presumption of innocence for those accused

of wrongdoing pending a finding of guilty.

4. The press and the bar concur on the importance of the natural right of

the members of an organized society to acquire and impart information

about their common interests.

5. It is further agreed, however, that the inherent right of society's mem-
bers to impart and acquire information should be exercised with dis-

cretion at those times when public disclosures would jeopardize the

ends of justice, pubhc security and other rights of individuals.

6. The press and the bar recognize that there may arise circumstances

in which disclosures of names of individuals involved in matters coming

to the attention of the general public would result in personal danger,

harm to the reputation of a person or persons or notoriety to an inno-

cent third party.

7. Consistent with the principles of this preamble, it is the responsibility

of the bar, no less than that of the press to support the free flow of

information.

FOR THE PRESS

Newspapers in publishing accounts of crime should keep in mind that the

accused may be tried in a court of law.

To preserve the individual's rights to a fair trial, news stories of crime

should contain only a factual statement of the arrest and attending circum-

stances.
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The following should be avoided:

1. Publication of interviews with subpoenaed witnesses after an indict-

ment is returned.

2. Publication of the criminal record of discreditable acts of the accused

after an indictment is returned or during the trial unless made part

of the evidence in the court record. The defendant is being tried on

the charge for which he is accused and not on his record. (Publica-

tion of a criminal record could be grounds for a Hbel suit.)

3. Publication of confessions after an indictment is returned unless made
a part of the evidence in the court record.

4. Publication of testimony stricken by the court unless reported as having

been stricken.

5. Editorial comment preceding or during trial, tending to influence

judge or jury.

6. Publication of names of juveniles involved in juvenile proceedings

unless the names are released by the judge,

7. The publication of any "leaks," statements or conclusions as to the

innocence or guilt, implied or expressed, by the police or prosecuting

authorities or defense counsel.

FOR THE BAR

To preserve the individual's rights to a fair trial in a court of law the

following guide lines are prescribed for the Bar.

1. A factual statement of the arrest and circumstances and incidents

thereof of a person charged with a crime is permissible, but the

following should be avoided:

(A) Statements or conclusions as to the innocence or guilt, implied

or expressed, by the prosecuting authorities or defense counsel.

(B) Out-of-court statements by prosecutors or defense attorneys to

news media in advance of or during trial, stating what they ex-

pect to prove, whom they propose to call as witnesses or public

criticism of either judge or jury.

(C) Issuance by the prosecuting authorities, counsel for the defense

or any person having ofiicial connections with the case of any

statements relative to the conduct of the accused, statements,

"confessions" or admissions made by the accused or other matters

bearing on the issue to be tried.

(D) Any other statement or press release to the news media in

which the source of the statement remains undisclosed.

2. At the same time, in the interest of fair and accurate reporting, news

media have a right to expect the cooperation of the authorities in facil-

itating adequate coverage of the law enforcement process.
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APPENDIX B

HOUSE ... No. 1485

AN ACT ESTABLISHING A CODE OF ETHICS FOR
NEWSPAPER PUBLISHERS, EDITORS, COLUMNISTS
AND EMPLOYEES IN THE PERFORMANCE OF THEIR

OBLIGATIONS TO THE PUBLIC

(Referred by Resolves, Chapter 49)

1 The General Laws are hereby amended by inserting after

2 chapter 268A the following chapter: —

3 Chapter 268B.

4 Code of Ethics for Newspapers

5 Section 1. Declaration of Intent. — A continuing problem for

6 a free government and a free press is the maintenance among
7 the owners, pubhshers and members of the press of ethical

8 standards which are worthy and warrant the confidence of the

9 people in what they read. The people are entitled to expect

10 from their newspapers a set of standards above the morals of

11 the market place. The press has been granted freedom of ex-

12 pression and in retmn for this grant the people are entitled to

13 know that no substantial conffict of interest or bias motives

14 exist in those who exercise this freedom of expression. Finan-

15 cial, political or other conflicting interests should not be al-

16 lowed to interfere with true and complete coverage of news and

17 editorial poficies. Ill-informed, irresponsible and misrepre-

18 sentative reporting and comments by newspapers of acts of

19 public officials both elected and appointed serve to weaken the

20 confidence of the people in their public institutions and this

21 cannot always be counteracted by resort to the laws of fibel.

22 The wide dissemination by the newspapers of pictures, state-

23 ments and accusations which often times would be inadmissible

24 in a court of law tends to weaken the right of every citizen to a

25 fair and impartial trial by a jury. For these reasons the legis-

26 lature finds that a code of ethics is desirable to set forth for the

27 guidance of the press the general standards of reporting to be

28 reasonably expected of them.

29 Section 2. Rule with Respect to Conflict of Interest. — No pub-

30 hsher, oflBcer, columnist or employee of any newspaper should

31 have any interest, financial or otherwise, direct or indirect, or

32 engage in any business or transaction or activity or incur any

33 obfigation of any nature which is in conflict with the proper
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34 discharge of his obligation toward the public in reporting and

35 commenting upon the news.

36 Section 3. Standards. — {i , No publisher, officer, colum-

37 nist or employee of any newspaj. er should use or attempt to use

38 his position to secure unwarranted privileges or exemptions for

39 himself or others.

40 (^) If any publisher, official, columnist or employee of any

41 newspaper, published within the commonwealth of Massachu-

42 setts, or his spouse, any of his children, or any spouse of any of

43 his children shall have a financial interest, direct or indirect,

44 having a value of ten thousand dollars or more in any activity

45 which is subject to the jurisdiction of a regulatory agency or in

46 any business which advertises in the newspaper by which he is

47 employed or in which he has an interest or in any business en-

48 tity which does business in the commonwealth, he shall file

49 with the state secretary, within ninety days after effective date

50 of this act and thereafter within thirty days after such interest

51 comes into being, a written statement that he has such a finan-

52 cial interest in such activity, which statement shall be open to

53 pubUc inspection. If any such person shall fail to file any such

54 written statement required hereby he shall be punished after

55 conviction by a fine of not more than one thousand dollars.

56 (c) If any publisher, officer, columnist or employee of any

57 newspaper pubUshed in the commonwealth of Massachusetts,

58 or his spouse, any of his children, or spouse of any of his children

59 shall have a financial interest, direct or indirect, having a value

60 of ten thousand dollars or more in any business which is en-

61 gaged in a labor dispute in the commonwealth of Massachu-

62 setts which labor dispute is reported in the newspaper in which

63 such person has such interest, he shall file with state secretary

64 upon the day following the first report of such labor dispute

65 and print a written statement that he has such financial inter-

66 est in such activity, which statement shall be open to pubfic

67 inspection. If any such person shall fail to file any such written

68 statement required hereby, he shall be punished after convic-

69 tion by a fine of not more than one thousand dollars.

70 (d) Each newspaper published within the commonwealth of

71 Massachusetts shall print on the first page of its last edition

72 for any calendar year a report of those advertisers in said

73 newspapers which have paid in excess of ten thousand dollars

74 in the preceding calendar year for advertisements in said news-

75 paper.

76 (e) Each newspaper published within the commonwealth of

77 Massachusetts shall print on its first page on the day before

78 any primary or final election the amounts of money paid to
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79 said newspaper for advertising by each candidate or person or

80 committee on his behalf during the campaign then ending.

81 (/) No newspaper shall publish the name of, picture of or

82 otherwise indicate the identity of any person suspected, ac-

83 cused or being investigated for the commission of a crime until

84 that person is arraigned, a complaint issued or a report of such

85 a body investigating the said person is made pubhc by the body

86 investigating the same.

87 (g) No newspaper shall disclose the identity of any witness

88 or print or speculate or comment on any evidence concerning

89 a case or investigation involving any person under indictment

90 or investigation, the weight and sufiBciency of which evidence

91 is pending in any court of the commonwealth or before any

92 legislative or congressional committee or body established to

93 investigate and report upon a purported violation of law by

94 any person.

95 (h) No newspaper shall comment adversely on or criticize the

96 decision or motivation of any appointed or elected public offi-

97 cial, acting in his official capacity whether before or after any

98 proceedings being conducted before him has ended, unless such

99 newspaper or the publisher thereof shall have first posted a

100 surety bond or cash in lieu thereof with the secretary of state

101 of the commonwealth in the penal sum of fifty thousand dol-

102 lars conditioned upon the satisfaction of any judgment re-

103 covered for hbel by such pubhc official and/or payment of any

104 fine imposed for contempt.

105 (i) No newspaper shall refuse to pubfish an advertisement

106 offered by a competitor of any person or business the adver-

107 tisement of which said newspaper pubfishes and prints.

108 (/) Every newspaper shall provide reasonable frequency and
109 amount of equal space for the expression of views, poficies and
110 comments not consistent with those of the paper.

111 Section 4. Board of Good Newspaper Practice. — There is

112 hereby estabfished a board of good newspaper practice con-

113 sisting of those holding the office of the commissioner of the de-

114 partment of labor and industries, the commissioner of pubhc
115 safety, the president of the Massachusetts Bar Association,

116 chairman of the state baUot commission, the commissioner of

117 the department of commerce. This board shall investigate re-

118 ports of violations of any provisions of this chapter and shall

119 authorize such newspapers as it feels are entitled thereto con-

120 forming to the provisions of this chapter to carry a seal of good

121 newspaper practice in such form and character as ©stabhshed

122 by the said board. The board may after investigation revoke.
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123 suspend or refuse to allow the use and display of such a seal of

124 good newspaper practice in any newspaper which the board by

125 a majority vote decides has unreasonably violated any provi-

126 sions of the chapter, which newspaper, during the time when
127 it has been refused the privilege of carrying said seal of good

128 newspaper practice, or such has been suspended or revoked,

129 shall carry on its first page, at the top, the words in not less

130 than thirty-six-point print "This paper is not entitled to carry

131 or display the seal of Good Newspaper Practice."

132 Section 5. The provisions of chapter thirty A of the Gen-

133 eral Laws shall not apply to any of the procedures, proceedings

134 or boards established under this act.

135 Section 6. The provisions of this act are severable, and if

136 any of its provisions shall be held unconstitutional or invalid

137 by any court of competent jurisdiction, the decision of such

138 court shall not afFect or impair any of the remaining provisions.

139 Section 7. The provisions of this act shall take efiFect upon

140 its passage.
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