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DEDICATION

This is the first report of the Judicial Council of Massa-

chusetts which was not prepared by Frank W. Grinnell who

passed away in 1964.

In the files of the Judicial Council, the new secretary

found a post card inviting Mr. Grinnell to appear at a hear-

ing before the Judiciary Committee on April 20, 1922.

The next day in the Boston Globe the report of the hear-

ing was printed :

—

"GRINNELL FAVORS BILL FOR JUDICIAL COUNCIL

Saying that the courts are overworked and have no time to

consider important questions of administration and reform of

procedure, Frank W. Grinnell, secretary of the Massachusetts

Bar Association, appeared before the House Ways and Means
Committee yesterday and spoke in favor of the bill to establish

a judicial council of not more than nine members to make a

continuous study of the organization procedure and practice

of the courts."

In this 40th report, we continue the work that Frank

Grinnell began with the Judicature Commission in 1919.

Words are not easily devised to make an adequate tribute

to the memory of a man Hke Frank Grinnell.

We, therefore, dedicate this 40th report and the future

work of the Judicial Council of Massachusetts to the mem-
ory of Frank Grinnell knowing that the continuation of his

life-long effort for the better administration of justice is not

only a tribute to him but a guarantee to our commonwealth

of integrity, liberty, and intellectual progress.
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Boston, December, 1964

To His Excellency, The Governor of Massachusetts

In accordance with the provisions of section 34B of chapter

221 of the General Laws (Ter. Ed.), we have the honor to transmit

the fortieth annual report of the Judicial Council for the year

1964.

Frederic J. Muldoon, Chairman,

Stanley E. Qua, Elijah Adlow,

Reuben L. Lurie, Kenneth L. Nash,

John E. Fenton, Charles W. Bartlett,

John A. Costello, Livingston Hall,

Raymond F. Barrett.

THE ACT CREATING THE JUDICIAL COUNCIL

ACTS OF 1924, CHAPTER 244

As Amended by St. 1927, c. 923, St. 1930, c. 1J^2, and St. 1947, c. 610

Now Appearing as G. L. (Ter. Ed.) Ch. 221, §§ S^A-SJ^C

AN ACT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL
COUNCIL TO MAKE A CONTINUOUS STUDY OF THE ORGANI-
ZATION, PROCEDURE AND PRACTICE OF THE COURTS.

Chapter two hundred and twenty-one of the General Laws is hereby

amended by inserting after section thirty-four, under the heading "Judicial

Council," the following three new sections

—

Section SI^A. There shall be a

Judicial Council for the continuous study of the organization, rules and

methods of procedure and practice of the judicial system of the common-

wealth, the work accomplished, and the results produced by that system and

its various parts. Said council shall be composed of the chief justice of the

supreme judicial court or some other justice or former justice of that court

appointed from time to time by him; the chief justice of the superior court

or some other justice or former justice of that court appointed from time

to time by him; the judge of the land court or some other judge or former

judge of that court appointed from time to time by him; the chief justice

of the municipal court of the city of Boston or some other justice or former

justice of that court appointed from time to time by him; one judge of a

probate court in the commonwealth and one justice of a district court in

the commonwealth and not more than four members of the bar all to be

appointed by the governor, with the advice and consent of the executive
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council. The appointments by the governor shall be for such periods, not

exceeding four years, as he shall determine.

Section 34B. The Judicial Council shall report annually on or before

December first to the governor upon the work of the various branches of

the judicial system. Said council may also from time to time submit for

the consideration of the justices of the various courts such suggestions

in regard to rules of practice and procedure as it may deem advisable.

Section 34C. No member of said council, except as hereinafter provided,

shall receive any compensation for his services, but said council and the

several members thereof shall be allowed from the state treasury out of

any appropriation made for the purpose such expenses for clerical and other

services, travel and incidentals as the governor and council shall approve.

The secretary of said council, whether or not a member thereof, shall

receive from the commonwealth a salary of five thousand dollars.

MEMBERS OF THE JUDICIAL COUNCIL

Frederic J. Muldoon of Westwood, Chairman

Stanley E. Qua of Lowell Elijah Adlow of Boston

Reuben L. Lurie of Brookline Kenneth L. Nash of Weymouth

John E. Fenton of Lawrence Charles W. Bartlett of Dedham

John A. Costello of Andover Livingston Hall of Concord

Raymond F. Barrett of Milton

* * * *

James B. Muldoon of Weston, Secretary

The office of the Judicial Council is located at 10 State Street,

Boston, Massachusetts 02109, and the telephone number is 742-

3711.

For a brief account of the history of the Judicial Council of

Massachusetts, see its 39th Annual Report for 1963 at page 11.
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CHANGES IN MEMBERSHIP OF THE COUNCIL IN 1964

Since our last report, Hon. Carl E. Wahlstrom found it neces-

sary to give up his work with the Council in order to devote his

attention to the work of the Worcester County Probate Court. We
regret that Judge Wahlstrom was unable to continue his service

with the Council.

Hon. John A. Costello of the Essex County Probate Court was

appointed as a member of the Judicial Council in mid-summer

of 1964.

Upon the death of Frank W. Grinnell, Secretary of the Judicial

Council since it was created in 1924 and prior to that secretary of

the Judicature Commission, James B. Muldoon of Weston, was

elected by the Judicial Council to serve as its secretary.

DISTRIBUTION OF THIS REPORT AND HOW TO OBTAIN IT

In 1925, 3,000 copies of the first report were printed as Public

Document 144 for distribution by the Public Document Room. A
few years later the number was reduced to 2,400. Of these, about

2,000 copies were distributed to members of the legislature, all

judges, clerks of court, libraries, city and town clerks, etc. This

left about 400 copies available on request for citizens of the Com-

monwealth, the press, libraries and professional organizations in

other jurisdictions.

Those who wish to read before, as well as after, legislative action,

the reports which not only all the legislators, but all the judges and

other public officials get, besides having copies to keep for refer-

ence and who do not now receive this report (Pub. Doc. 144) from

the State House annually, as explained above in the first para-

graph, can obtain it so long as the supply lasts, and also earlier

reports by sending a request for copies, without charge, to Public

Document Room, State House, Boston, Massachusetts.
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1964 HOUSE AND SENATE BILLS REFERRED
TO THE JUDICIAL COUNCIL

1964
Bill

NUMBEU

S. 1

S. 180
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S. 194
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H. 77
11. 108B
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I. CIVIL PRACTICE AND PROCEDURE

RULE MAKING POWER OF THE SUPREME JUDICIAL COURT
In his annual message to the Legislature in 1964, the Governor

said

:

"To date, the legislatures of almost three-quarters of the states of the Un-

ion have given to their highest courts power to establish comprehensive

bodies of rules governing practice and procedure in the courts. Experience

has shown that such authority can go far in cutting short the almost inter-

minable delays which now afflict our courts, in making legal processes simpler

and more straight-forward, in attuning our judicial machinery more directly

to the ends of substantial justice and in decreasing the expenses of litigation.

I recommend that we strengthen the rule-making power of the Massachusetts

Supreme Judicial Court. ..." (S. 1-1964)

Acting upon this portion of the Governor's message, the Legisla-

ture enacted Chapter 102 of the Resolves of 1964 which reads:

—

"RESOLVED That the Judicial Council be requested to investigate the

subject matter of so much of the Governor's Address (Senate No. 1) as re-

lates to strengthening the rule-making power of the Supreme Judicial Court

(page 17) and to include its conclusions and its recommendations, if any, in

relation thereto, together with drafts of such legislation as may be necessary

to give effect to the same, in its annual report for the current year."

Proposals to centralize "full rule-making power" in the Supreme
Judicial Court are not the result of recent appraisals of our judicial

system.

In the major studies of our judicial system undertaken by the

Judicature Commission in the early 1920's it was concluded:—

•

"The existing rule-making power, which has stood substantially in its pres-

ent form for so many years, should be maintained and should be exercised by

the courts, and regulation by rules of court should be encouraged by the Leg-

islature. We believe that the work of the Judicial Council suggested will be

of great assistance to the courts in this connection. We do not doubt that

where investigation shows that an extension of the rule-making power in re-

gard to some particular matter is a better method of providing for improve-

ments in administration than the slower process of legislative regulation, the

Legislature will grant such extension." (House Doc. No. 597 of 1920)

Again in 1936, another legislative study commission considered

the rule-making problem and concluded that existing statutes on

matters of pleading and practice should be given the effect of rules

of court, and that the Supreme Judicial Court and the Superior

Court should thereafter regulate pleading and practice by rule.

The legendary Benjamin F. Butler, one-time General, Governor,

Congressman, State Senator, ad infinitum, rather inelegantly



8 JUDICIAL COUNCIL P.D. 144

stated the proposition in his none too humble memoirs (Butler's

Book) as follows:

—

"In 1858 I was elected to the Senate of Massachusetts by the citizens of

Lowell. I was the only Democrat on the ticket. In that legislature I drew the

bill reforming the Judiciary of the State, so far as it could constitutionally be

done, the Supreme Judicial Court being placed out of reach of reform by the

provisions of the Constitution."

Butler's choice of words, while typical, was not quite appropriate.

The fact remains that the Supreme Judicial Court was one of the

few things in existence which he did not attempt to ''reform" or

at least alter to his own tastes, justifiably or otherwise. The con-

stitution stopped him.

EXTENT OF THE EXISTING RULE-MAKING POWER OF THE
SUPREME JUDICIAL COURT

Two rules have been promulgated in 1964 which demonstrate

the vast scope of the rule-making power of the Supreme Judicial

Court. Rule 10 now applies to every criminal case tried in the

commonwealth in which a jail sentence is provided as a penalty;

and Rule 14 governs every civil and criminal case from now on,

and the matter of contingent fees for counsel. Because of the far

reaching consequence of these rules, we print them here:

—

Rule 10.

ASSIGNMENT OF COUNSEL IN NONCAPITAL CASES

If a defendant charged with a crime, for which a sentence of imprisonment i

may be imposed, appears in any court without counsel, the judge shall advise I

him of his right to counsel and assign counsel to represent him at every stage

of the proceeding unless he elects to proceed without counsel or is able to ob-

tain counsel. Before assigning counsel, the judge shall interrogate the defend-

ant and shall satisfy himself that the defendant is unable to procure counsel.

If the judge finds that the defendant is able to procure counsel, he shall make

a finding to that effect which shall be filed with the papers in the case. If the
j

defendant elects to proceed without counsel, a waiver and a certificate of the

judge on a form herein established shall be signed, respectively, by the de-

fendant and the judge and filed with the papers in the case. If the defendant

elects to proceed without counsel and refuses to sign the waiver, the judge

shall so certify on a form herein established, which shall be filed with the

papers in the case.

Rule 14.

CONTINGENT FEES

1. In this rule, the term "contingent fee agreement" means an agreement,

express or implied, for legal services of an attorney or attorneys (including

any associated counsel), under which compensation, contingent in whole or in

part upon the successful accomplishment or disposition of the subject matter

of the agreement, is to be in an amount which either is fixed or is to be de-
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termined under a formula. The term "contingent fee agreement" shall not

include an arrangement with a client, express or imphed, that the client in

any event is to pay to the attorney the reasonable value of his services and

his reasonable expenses and disbursements.

2. Unless expressly prohibited by this rule, no written contingent fee

agreement shall be regarded as champertous if made in an effort in good faith

reasonably to comph' with this rule.

3. No contingent fee agreement shall be made (a) in respect of the pro-

curing of an acquittal upon or any favorable disposition of a criminal charge,

(b) in respect of the procuring of a divorce, annulment of marriage or legal

separation or (c) in connection with any proceeding where the method of

determination of attorneys' fees is otherwise expressly provided by statute or

administrative regulations. Contingent fee arrangements concerning the col-

lection of commercial accounts and of insurance company subrogation claims

made in accordance with usual practices in respect of such cases shall not be

regarded as champertous, and shall not be subject to paragraphs 4 and 5.

4. Each contingent fee agreement shall be in writing in duplicate. Each

duplicate copy shall be signed both by the attorney and by each client. One

signed duplicate copy shall be mailed or delivered to each client within a rea-

sonable time after the making of the agreement. One such copy (and proof

that the duplicate copy has been delivered or mailed to the client) shall be

retained by the attorney for a period of three years after the completion or

settlement of litigation or the termination of the services, whichever event

first occurs.

5. Each contingent fee agreement shall contain (a) the name and mail ad-

dress of each client; (b) the name and mail address of the attorney or attor-

neys to be retained; (c) a statement of the nature of the claim, controversy,

and other matters with reference to which the services are to be performed;

(d) a statement of the contingency upon which compensation is to be paid,

and whether and to what extent the client is to be liable to pay compensation

otherwise than from amounts collected for him by the attorney; (e) a state-

ment that reasonable contingent compensation is to be paid for such services,

which compensation is not to exceed stated maximum percentages of the

amount collected, and (f) a stipulation that the client, in any event, is to be

liable for expenses and disbursements.

6. The reasonableness of a contingent fee agreement shall be subject to re-

view by a court of competent jurisdiction prior to the expiration of one year

following the date of last rendition of services thereunder. The court shall

determine the reasonableness of the fee fixed by any such agreement in the

light of the circumstances prevailing at the time of making such agreement,

including the uncertainty of the compensation and all other relevant factors.

If relief is granted before the services have been completed, the court may
either discharge the agreement or order its performance on modified terms,

as justice may dictate. The court, in granting relief, may prescribe such terms

as will compensate the attorney reasonably for services rendered and expenses

incurred.



10 JUDICIAL COUNCIL P.D. 144

7. The following form may be used and shall be sufficient. The authoriza-

tion of this form shall not prevent the use of other forms consistent with

this rule.

(Note: The forms have been omitted here.)

THE FUTURE OF RULE MAKING

The Judicial Council was established by statute in 1924 for "the

continuous study of the organization, rules, and methods of pro-

cedure and practice of the judicial system of the commonwealth,

the work accomplished, and the results produced by that system

and its various parts." (Now G. L. (Ter. Ed.) Chapter 221, Sec.

34A.)

It is fitting that the Legislature continue to encourage the courts

to make such needful rules, and on such scale as appears to be nec-

essary, as may be required to cope with the problems of judicial

administration. In his message to the 1964 Legislature, the gover-

nor spoke of ''comprehensive bodies of rules governing practice and

procedures in the courts." We sense no ground swell which would
indicate that the bench and bar demands any such ''comprehen-

sive" body of new rules. We are aware of certain areas where new
methods of procedure have been suggested both to the judiciary

and the Legislature.

We do not presently recommend any legislation on the issue of

strengthening the rule-making power of the Supreme Judicial

Court. We think none is needed. We are not sure that such legis- '-

lation would have any real significance under our constitutional I

system of separation of powers. I

The courts have accepted and abided by enactments of the legis- 1

lature down through the years of our history. There has not been

any notable conflict between the legislature and the judiciary over i

rule-making power. There is no such conflict now.
j

AN ACT APPLICABLE TO SUITS IN EQUITY AND TO PETI-
j

TIONS FOR DECLARATORY JUDGMENT (H. 1311)

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows

:

Section 146 of chapter 231 of the General Laws is hereby amended by add-

ing at the end the following:—Section fifty-nine shall apply to suits in equity

and to petitions for declaratory judgment where the suit or petition involves

rights under a contract.

Under H. 1311, Section 59 of Chapter 231 would be made ap-

plicable to:
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''suits in equity and to petitions for declaratory judgment

where the suit or petition involves rights under a contract."

Chapter 231, Sec. 59, provides inter alia that if the moving
party establishes ''that there is nothing to be decided except ques-

tions of law," an appropriate order can be entered for said moving
party giving judgment to him subject to an assessment of damages,

if required. If Section 59 is made applicable to declaratory judg-

ments or suits in equity, a mere judgment is not enough. There
must be a final decree or a final decree of declaratory judgment.

Therefore, Section 59 must be amended if it is to include suits in

equity and declaratory judgments.

We have considered whether or not to restrict the use of Ch.

231, Sec. 59, to rights under written contracts or let it apply to any
contract. We would restrict it to written contracts.

We recommend this bill in order to provide a more expeditious

method of adjudication of certain suits in equity and petitions

for declaratory judgment which involve rights under a contract. We
think, however, that if this legislation is adopted, Section 59 of

Chapter 231 should be amended by adding the following para-

graph:

—

DRAFT ACT
Be it enacted, etc.

1. If admissions in the pleadings, interrogatories or admissions under

2. section sixty-nine, stipulations or affidavits hereunder show affirma-

3. tively, in any suit in equity or petition for declaratory judgment

4. which suit or petition involves rights under a written contract, that

5. no genuine issue of material facts exists, and there is nothing to be

6. decided except questions of law, or the form of the decree, or the na-

7. ture of the relief to be granted, the court, after hearing, on motion

8. for final decree, may enter forthwith such decree or judgment as may

9. be appropriate.

SPEEDY COMPLETION OF PLEADINGS

House #1310 which was referred to the Council this year reads

as follows:

AN ACT TO PERMIT THE COURT TO ORDER SPEEDY COMPLETION
OF PLEADINGS.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows

:

The first sentence of section 57 of chapter 231 of the General Laws is

hereby amended to read as follows:— If the defendant in an action com-

menced in the supreme judicial, the superior or the land court, having been

duly served with process, fails to enter an appearance in writing within
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twenty-one days after the return date set forth in such subpoena or writ, fails

to enter an appearance in writing and file an answer within such shorter pe-

riod of time as the court may set at a hearing following an application for

speedy completion of the pleadings served upon the defendant, his default

shall be recorded, and, after the expiration of four days from such default,

the plaintiff may have a decree pro confesso or judgment entered by order of

the court or by the clerk as of course without any further order.

We do not recommend this bill.

It is the contention of the sponsors of this bill that the amend-

ment proposed will "expedite cases in which there are no defenses."

The sponsors of the bill also contend that this amendment will

somehow help to clear a crowded docket. We do not agree with

either of these contentions, and we feel that the present practice

in regard to the speedy completion of pleadings, which has been

in existence for many, many years, is adequate to protect the

rights of both the plaintiff and the defendant. The amendment is

proposed, we think, because of its special effect on a very limited

class of equity cases. Discussions with the clerks in the equity

sessions failed to indicate that there is a real need to change exist-

ing procedures.

It is to be noted at the outset that the proposed statute re-

quires, and probably must require, that any application for speedy

completion of the pleadings be "served upon the defendant."

This, we believe, calls for service with all the delay incident to a

hearing in court, service by the officer, and the lapse of such time

as the court may have allowed as reasonable for the completion

of the pleadings. There would also be the expense of a second

service. As the law now stands, a defendant is defaulted if he does

not appear and answer within twenty-one days of the return day

of the writ or subpoena. General Laws, Chap. 231, § 57, Supreme

Judicial Court Common Law and Equity, Rule 14. Superior Court

Rule 25. Land Court Rule 6.

It seems to us that any time that might be gained by the pro-

posed statute would be too short to warrant the complication of a

new procedure.

But there is a further and perhaps more important reason why
the proposed statute should not be enacted. Substantially, the

relief sought may be had under existing court rules. Rule one of

the Common Law and Equity Rules of the Supreme Judicial Court

contains this provision

:

"The court in its discretion may order or permit pleadings to be filed, or

any act to be done, at other times than are provided in these rules."

Superior Court Rule 2 contains the same provision. And see Land
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Court Rule 6. The rules of all three courts establishing the form

of the subpoena contain this provision

:

"If by special order, the court so directs, the time for appearance and

pleading may vary from the foregoing, and the form shall be altered to con-

form to the order."

Rule 7 of the Common Law and Equity Rules of the Supreme Ju-

dicial Court, Superior Court Rule 10, and Land Court Rule 6.

So in equity cases at least, the plaintiff need only apply to the

court at the time of taking out his subpoena and no second service

is necessary.

RESOLVE PROVIDING FOR AN INVESTIGATION BY THE JU-

DICIAL COUNCIL RELATIVE TO PROVIDING FOR NOTICE
AFTER A CONDITIONAL NONSUIT OR DEFAULT BE-

COMES ABSOLUTE AND BEFORE IT GOES TO JUDGMENT
(S. 679)

Resolved, That the judicial council be requested to investigate

the subject matter of current house document numbered 2628, pro-

viding for notice after a conditional nonsuit or default becomes ab-

solute and before it goes to judgment, and to include its conclusions

and its recommendations, if any, in relation thereto, together with

drafts of such legislation as may be necessary to give effect to the

same, in its annual report for the current year.

By H. 2628, Chapter 231, Section 58A, would be amended by add-

ing the following new section

:

Section 58B. That after a conditional nonsuit or conditional default be-

comes absolute, the clerk shall notify the attorneys, or the parties if there is

no attorney of record, that the action will go to judgment if the nonsuit or

default is not removed, and no judgment shall be entered on such nonsuit or

default until at least fourteen days after such notice has been given.

Under the present practice, counsel (or parties) are notified by

the clerk of the entry of a conditional nonsuit or default. Unless

corrective action is taken within the time allowed, the nonsuit or

default becomes final. No further notice is given. This amendment
would require the clerk to issue another notice giving counsel both

a warning and an additional two weeks to prevent the case from

going to judgment. Were it not for the fact that removal of such

nonsuit or default judgments is permitted almost as a matter of

course, on motion, the proposed legislation might have merit. We
feel that the clerks need not be given this additional responsibility

and we are unaware of any instance where injustice has resulted

from the operation of the present system.

We do not recommend this bill.
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AN ACT REGULATING THE ENTRY OF AN ORDER, JUDG-
MENT OR DECREE FOR FAILURE TO ANSWER OR TO
AMEND OR EXPUNGE ANSWER (H. 2152)

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows

:

Section 64 of chapter 231 of the General Laws, as appearing in the Tercen-

tenary Edition, is hereby amended by adding after the words "justice re-

quires" the following words :—^except that under no circumstances shall judg-

ment be entered by any court for reason of the failure of the plaintiff or

defendant to answer interrogatories unless and until five days written notice

that judgment shall enter has been sent by the clerk of said court to said

plaintiff or defendant or his attorney of record against whom judgment shall

enter.

H. 2152 would amend Section 64 of Ch. 231 by requiring an addi-

tional five days notice to be given by the clerk to the party who has

failed to answer interrogatories before the entry of judgment.

For the same reasons given in opposition to H. 2628, we do not

recommend this bill.

AN ACT RELATIVE TO THE REMOVAL OF ACTIONS FROM
THE DISTRICT COURTS (S. 194)

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows

:

Chapter two hundred and thirty-one of the General Laws is hereby amended

by striking out section 104 as amended through chapter three hundred and

fifty-two, section 1 of the acts of nineteen hundred and sixty, and inserting

in place thereof the following section:

—

Section 104. Removal from District Court. No party to such action shall

be entitled to an appeal. In lieu thereof any such other party may within

two days after the time allowed for entering his appearance file in said court

a claim of trial by the superior court, and, except as provided in section one

hundred and seven, a bond in the penal sum of one hundred dollars, with

such surety or sureties as may be approved by the plaintiff or the clerk or an

assistant clerk of said district court, payable to the other party or parties

to the cause, conditioned to satisfy any judgment for costs which may be en-

tered against him in the superior court in said cause within thirty days after

the entry thereof. The clerk shall forthwith transmit the papers and entry

fee in the cause to the clerk of the superior court and the same shall proceed

as though then originally entered there, EXCEPT THAT IF THE AD
DAMNUM IN THE WRIT DOES NOT EXCEED $2,000, THE CASE
SHALL BE TRIED FIRST IN THE DISTRICT COURT AS IF IT HAD
BEEN TRANSFERRED THERE FROM THE SUPERIOR COURT UN-
DER THE PROVISIONS OF SECTION ONE HUNDRED AND TWO C
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OF THIS CHAPTER, AND IN SUCH EVENT THE DEFENDANT
SHALL FILE SAID ENTRY FEE AND BOND WITHIN TEN DAYS
AFTER NOTICE OF THE DECISION OR FINDING. SUCH FILING

SHALL HAVE THE SAME EFFECT AS A REQUEST FOR RETRANS-
FER UNDER SAID SECTION ONE HUNDRED AND TWO C AND THE
DECISION SHALL BE TRANSMITTED TO AND THE CASE TRIED
IN THE SUPERIOR COURT SUBJECT TO THE PROVISIONS OF
SAID SECTION APPLICABLE TO RETRANSFERRED CASES.

Removal of a case under this section shall remove any default of

a defendant entered for failure to appear and answer in the district

court, excepting cases in which the ad damnum does not exceed

$2,000.

* * * *

It appears to us that the purpose of this bill is to require that

any case in which the plaintiff expects to recover less than $2,000

must first be tried in a District Court. If a jury claim is filed by the

defendant, a case entered in the District Courts can now be removed

to the Superior Court by the defendant. Under present practice, it

would not seem that a plaintiff desiring a Superior Court jury trial

would be likely to enter his case in the District Court unless in

error.

If a defendant now claims a jury trial in the Superior Court and

removes the case there, he now has no right to have a jury trial in

the first instance in the Superior Court if the amount likely to be

recovered is $2,000 or less. Under Rule 33A of the Rules of the

Superior Court, and under the present provisions of G. L. (Ter. Ed.)

Chapter 231, Sec. 102C et seq., the case (under $2,000) is now sent

for trial in the District Court whether it originated there or in the

Superior Court. The practical effect, and the purpose of the present

statutes and rules of court, is to dispose of relatively small cases in

the District Court system rather then further clog the Superior

Court jury session with matters which involve sums under $2,000.

The right of the parties to a jury trial is preserved, but unquestion-

ably the exercise of this right in these less serious cases is dis-

couraged.

Recent History of Remanded Cases

In the 7th Annual Report of the Executive Secretary of the

Supreme Judicial Court (p. 4), it is pointed out that in the five

court years from 1959-1963 over 33,000 cases were transferred or

remanded from the Superior Court to the District Court. Most of

these remands or transfers were in the last two years. About 27,000

of these cases were disposed of in the District Courts. It is signifi-

cant that 88% of the 27,000 cases were finally disposed of in the

District Court either by trial or otherwise, and only 12% found
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their way back to the Superior Court. Only a small percentage of

the latter have been or will be actually tried out before a Superior

Court jury.

Recent History of Retransferred Cases

According to the latest report of the Executive Secretary of the

Supreme Judicial Court, the number of cases which were tried out

in the Boston Municipal or the District Courts after remand was

11,315 during the same five year period. Four thousand, four hun-

dred fifty-seven or over 39% of these cases were retransferred to the

Superior Court. It is estimated that under 50% of these retrans-

ferred cases will never start trial in the Superior Court.

In his report, Mr. Collins, Executive Secretary of the Supreme

Judicial Court, says 'The statute in its present form has to be de-

veloped on their fate after return to the Superior Court." In the

incomplete studies which Mr. Collins reports, it would appear that

the vast majority of retransferred cases do not meet an ultimate

fate which is vastly different from that reached by reason of the

decision and award in the District Court.

Mr. Collins makes the comment that the known fact that possibly

as high as 40 to 50% of the retransferred cases will never start trial

in the Superior Court ''does not assuage the bitterness of those who
insist that double trial devices are an infringement on the constitu-

tional right to a jury trial, and that less than $2,000 is involved is

no excuse for infringement."

The Significance of the Present Proposal

The proposed bill S. 194 of 1964 would not make any essential

or substantial change in the present transfer and remand statutes

so far as the "double trial" is concerned. As we see it, the proposed

amendment merely saves the clerks in the courts the time and

trouble of processing cases back and forth in the "under $2,000"

class.

Under the proposed amendment, this type of case would merely

stay in the District Court until it was tried. The defendant would

be required to claim his jury trial, as he does now, but he could not

remove the case until it had been tried. Now he removes it, and

it is merely sent back.

We would point out that under Chapter 231, § 102C as it now
stands, the decision of the District Court "shall be prime facie evi-

dence" at the later Superior Court trial, if any. Only the decision

is evidence, and this may be rebutted before the jury. We would

also point out that under the auditor system, the factual findings

of the auditor which are necessary to his decision are prima facie
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evidence before the jury. Vastly more may be involved in a trial

before the auditor than in the $2,000 case where only the decision

can be put in evidence.

Recommendations

We feel that the present transfer and remand statutes are under-

going a period of test. There is no need at present to amend them

in any matter of substance, but we think that the proposed S. 194 is

not a substantive change. We do think it will save considerable

unproductive work on the part of court personnel and counsel if

this amendment is adopted.

We wish to emphasize that the amendment suggested applies

ONLY to cases where the ad damnum does not exceed $2,000. Cer-

tainly this leaves counsel for the plaintiff in control of the situa-

tion.

We, therefore, recommend this bill.

SERVICE OF PROCESS IN ZONING APPEALS

Our attention has been called to the unrealistic provision of Chap-

ter 40A, Section 21 which governs the procedure for judicial review

of the actions of Boards of Appeal in zoning cases. The present law

requires all members of the Board of Appeals to be given notice if

the petition for review is filed by someone other than the original

applicant. Boards of Appeal consist of not less than three members

;

some boards have five members, and some boards have associate

members. (See Chapter 40A, § 14.)

There is no reason why the layman who is aggrieved by a deci-

sion as to an adjacent parcel of land or otherwise, should be ob-

liged to ferret out the identity and address of each member of the

Board of Appeals. This board is a public body, and if it has no of-

fice, it should at least have a proper agent upon whom process can

be served and to whom mail can be directed. Under present law,

the layman or even the attorney, must prepare and serve or mail as

many as seven copies of the bill in equity seeking judicial review.

The time periods involved in appeals of this nature are very

short, and the requirement of service on every member of the

Board of Appeals adds nothing of substance.

The Board does not act as a collection of individuals but as an

entity. In appeals from tax abatements, it is not necessary to serve

all of the assessors, and there is no logical reason why the same pro-

cedure cannot be followed with the Board of Appeals. Naming all

of the members of the Board has another drawback. If one of them
dies or his term expires, he can no longer be deemed to be a respond-

ent and further motions and pleadings would probably be required.
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We recommend the following:

DRAFT ACT
Be it enacted, etc. . . .

Chapter 40A, § 21, as most recently amended is further amended as fol-

lows:

By striking out the first two sentences of the second paragraph of this

section and by inserting the following:

Where the bill is filed by someone other than the original applicant, appel-

lant or petitioner, such original applicant, appellant or petitioner and the

Board of Appeals shall be named as parties respondent. The addresses of

such original applicant, appellant or petitioner, shall, so far as known to the

person filing the bill, be stated therein.

To avoid delay in the proceedings instead of the usual service of process

on a bill in equity, the plaintiff shall within fourteen days after the filing of

the bill in equity give written notice thereof, with a copy of the bill by deliv-

ery or certified mail to all respondents. Notice to the Board of Appeals shall

be served upon or mailed by certified mail to the Town Clerk in any town or

the City Clerk in any city. The plaintiff shall within 21 days after the entry

of the bill file with the clerk of the court an affidavit that such notice has

been siven.
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II. CRIMINAL LAW, PROCEDURE
AND PUNISHMENTS

RESOLVE PROVIDING FOR AN INVESTIGATION BY THE JU-

DICIAL COUNCIL RELATIVE TO AUTHORIZING APPEALS
BY THE COMMONWEALTH ON QUESTIONS OF LAW UN-
DER CERTAIN CONDITIONS IN CRIMINAL PROSECU-
TIONS (H. 3725)

Resolved, That the judicial council be requested to investigate

the subject matter of current house document numbered 1508, au-

thorizing appeals by the commonwealth on questions of law under

certain conditions in criminal prosecutions, and to include its con-

clusions and its recommendations, if any, in relation thereto, to-

gether with drafts of such legislation as may be necessary to give

effect to the same, in its annual report for the current year.

APPEALS BY THE COMMONWEALTH IN
CRIMINAL CASES

During the period since the General Court referred this bill

(H. 1508) to the Judicial Council, there has been considerable com-

ment about law enforcement in the press, in the political arena

(local and national), and in the councils of the prosecuting officers

of the commonwealth.

In September, 1964, a proposal was made to the governor to call

a special session of the legislature for the purpose of enacting legis-

lation to allow certain appeals by the commonwealth in criminal

cases. Other legislation was proposed also. The governor declined

to call the legislature into session for these matters.

In Commonwealth v. Cummings, 3 Cush. 212 (1849), our Su-

preme Judicial Court held that it was for the General Court to de-

cide whether or not the Commonwealth should have a right of

review in criminal cases.

Massachusetts is one of the few states which does not allow the

prosecution to appeal from "technical" rulings which "kill" the

indictment. The fact that the commonwealth is a jurisdiction

where such appeals have not been authorized is no indication that

legislation is needed.

The principal areas in which it is urged that the Commonwealth
should have the right of appeal are the following:

—

1. Motion to Quash Indictment

Chapter 277, Sec. 33 now provides:
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"An indictment shall not be quashed or be considered defective or insuffi-

cient if it is sufficient to enable the defendant to understand the charge and

to prepare his defense; nor shall it be considered defective or insufficient for

lack of any description or information which might be obtained by requiring

a bill of particulars under section forty."

There are, of course, other provisions of the statutes which deal

with the adequacy and sufficiency of the indictment. Many cor-

rective provisions were enacted by the General Court in 1899 dur-

ing Governor Wolcott's administration. The development of the

law since that time clearly indicates that unless the indictment is

so vague or confusing that the defendant cannot defend himself,

there is now no real danger of having an indictment quashed on

technical grounds if in fact a crime is set forth which is recognized

and stated with reasonable definition.

With the consent of the court, an indictment may be amended
on motion if the defendant "would not be prejudiced in his defense."

(Chapter 277, § 35A)

If the original indictment has been quashed, there is nothing to

prevent the reindictment of a person for the same alleged crime.

We do not find that there is any connection between any law-

lessness which may exist and the fact that in Massachusetts an

indicted person may be able to have his indictment quashed by a

justice of the Superior Court under conditions which deny the

prosecution the right of appeal.

When changes in the law concerning indictments are proposed,

we would deem it wise to point out that a person may be indicted

for activities which are outside the usual criminal ambit. It will

be remembered that one of the great moments of the history of our

commonwealth involved the quashing of the indictment returned

by the federal grand jury against Theodore Parker for his activi-

ties in the attempt to rescue the runaway slave, Anthony Burns,

from the clutches of the federal marshal at Boston. This cause

which took place in 1854, resulted from the action of Judge Edward
Loring, who was also a United States Commissioner, who directed

the detention of Burns under the fugitive slave law. Theodore

Parker and others attempted to rescue Burns. It was their deep

conviction that the "law of God" was superior to the law which

allowed seizure of a human being and his return to slavery.

Parker was arraigned and released in bond by the Federal Court.

Thereafter, the lawyers who appeared for him and his associates

filed a motion to quash the indictment on various technical grounds.

The attempt to quash was more an attack on the legality of the

order under which Judge Loring ordered the marshal to seize

Burns so he could be returned to Virginia. At the hearing, the
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motion to quash the indictment of Stowell, a co-defendant with

Parker, was allowed.

After the hearing on the motion, the U. S. Attorney Hallett, nol

prossed the indictment before the Court could rule on the motion

to quash, which Parker had filed.

This is one instance where a ''Motion to Quash" has loomed

large in history, and where as a result of such motion, a sensational

trial was avoided at a critical period.

More recently in 1943 in this commonwealth, various police of-

ficials were indicted for the offense of conspiracy to allow divers

persons to promote, set up, and operate lotteries, establishments for

the registering of bets, and for willfully failing, refusing, omitting,

and neglecting to perform the duties legally incumbent upon them
as public officers in charge of the police department.

On motion to quash, and on pleas in abatement, indictment of

the police commissioner was quashed. The indictment of lesser

officials was allowed to stand on their motions to quash. Another

indictment of the police commissioner was returned. Again on mo-
tion to quash, it was quashed as to the commissioner but not as to

other lesser police officials.

It was the contention of the police commissioner that he was
under no obligation to suppress gaming houses or lotteries. His

claim was that his duties as commissioner did not extend to the

detection or suppression of such activities. He claimed that his

function was to organize and administer the police department, a

function which had formerly been exercised by the Board of Al-

dermen.

This proceeding against the commissioner is of interest because

he was indicted; the indictment was quashed by a Justice of the

Superior Court; he was re-indicted and the second indictment was

quashed. He could have been indicted again.

There is the possibility that indictments can be used for pur-

poses which are political as well as judicial.

As a result of the 1943 incident with the police commissioner, it

was urged by the Attorney General that the law be amended so as

to allow the commonwealth to appeal from the action of the single

Justice of the Superior Court in quashing an indictment. The re-

port of the Attorney General included the following comments:

"The rulings of the two single judges of the Superior Court obliterating as

to the police commissioner of the City of Boston two successive indictments

presented by a grand jury which had devoted months of study and labor in

connection with the Boston gambhng rackets is submitted as sufficient il-

lustration of the need of such a reform. There is no sound reason why the

prosecution should be left so completely at the mercy of single judges. The
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people had nothing to say about the appointment of these judges and no prac-

tical control over them once they were appointed.

"With the Commonwealth powerless, any prosecution can be stopped in its

tracks by a single judge assigned to a particular courtroom to act upon a

particular case.

Massachusetts is one of five states which today deny the prosecution a

right of appeal or review.

"Massachusetts is the only state in the country where single judges, beyond

the power of control of the people, are permitted to possess the arbitrary

power to halt prosecutions."

(Report of Attorney General, 1945, Pub. Doc. No. 12, pp. 99)

It was then urged that Chapter 278 be amended by adding a new

section 36 which would read:

—

"Section 36. Appeals taken and exceptions alleged by the commonwealth

in criminal cases shall be decided by the Supreme Judicial Court which shall

render final judgment thereon or remand the case to the Superior Court for

further trial or for such other proceedings as may be required by justice and

the state of the case. Provided that a final judgment in favor of the defend-

ant, following a jury verdict of nonguilty shall not be affected by the deci-

sion of the Supreme Judicial Court, unless such verdict was returned by di-

rection of the Court."

Other amendments were also proposed to Chapter 278, the re-

sult of which would have been that unless there was a verdict of a

jury ''undirected and untrammelled, on the merits of the case" as a

result of which the defendant was found not guilty, the rights of

appeal of the Commonwealth and the defendant would be the

same.

The recommendations of the Attorney General were not ac-

cepted.

We would call attention to the editorial comment in the Boston
Herald on September 16, 1964:

NO PANACEA FOR CRIME

Aroused by the recent outbreak of gangland slayings and a general increase

in crime, seven of the state's district attorneys are pressing for a special ses-

sion of the Legislature to consider two anti-crime bills they support.

One would give the state the right to appeal adverse pre-trial rulings on such

legal issues as the quashing of indictments and the suppression of illegally-

obtained evidence. The other would permit a police officer to arrest without

first obtaining a warrant when he actually witnesses someone in the act of

bookmaking.

There is merit to both bills. The first would lend symmetry to the law, bal-

ancing the rights of defendants to have improper indictments quashed and

illegally-seized evidence suppressed with the prosecution's right not to have

proper indictments quashed and legally-obtained evidence suppressed. The
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second might enable police to make some bookmaking arrests they are now
unable to make.

Yet neither measure offers hope of materially lowering the crime rate, much
less of halting gangland murders.

Venal or bumbling judges who rule against the prosecution on proper motions

to quash indictments or suppress evidence are certainly few and far between.

Most judges, in fact, tend to give the prosecution the benefit of the doubt in

such matters.

And it is surely within the means of honest and efficient police departments

to control bookmaking without permission to arrest bookmakers without

warrants.

This is not to say that the underworld might not attempt to block the enact-

ment of either or both of these bills. But neither represents a really serious

threat to their interests. Certainly it is unnecessary to make the taxpayers

foot the bill for a special session of the Legislature to consider these measures

when the next regular session is little more than three months away.

We should not overlook the provisions of the Massachusetts

constitution, and its Declaration of Rights, where it is provided

:

"XII. No subject shall be held to answer for any crimes or offence, until

the same is fully and plainly, substantially and formally, described to

him. ..."

There is thus an obligation on the government in this common-
wealth which may or may not be present elsewhere. We live under

our constitution, not some other.

Under the constitution of the United States, there appears to be

a right on the part of the sovereign state to appeal from rulings or

decisions of the trial court to its appellate court (Supreme Court).

The legal principle is stated in Palko v. Connecticut, 302 U.S. 319 :

—

"The state is not attempting to wear the accused out by a multitude of

cases with accumulated trials. It asks no more than this, that the case against

him shall go on until there shall be a trial free from the corrosion of substan-

tial legal error. . . . This is not cruelty at all, not even vexation in any im-

moderate degree. If the trial had been infected with error adverse to the

accused there might have been review at his instance, and as often as neces-

sary to purge the vicious taint. A reciprocal privilege, subject at all times to

the discretion of the presiding judge—has now been granted to the state.

There is here no seismic innovation. The edifice of justice stands, in its sym-

metry, to many, greater than before."

The existence of this legal principle is therefore noted.

There is no reason to oblige a defendant to be tried on an indict-

ment which charges no crime either under the statutes or at com-
mon law. There is no reason why a motion to quash such an indict-

ment should not be allowed. Likewise, there is no reason to require

a defendant to meet an indictment which is so deficient that it is
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insufficient to enable the defendant to understand the charge and

to prepare his defense.

We do not feel that the Supreme Judicial Court, already taxed

with judicial duties, should be given additional burdens where the

necessity is not made out.

It was recently pointed out in the 7th Annual Report (1964) io

the Justices of the Supreme Judicial Court that Massachusetts and

North Carolina are the only two, of the thirteen states with a

population of over four million, which do not have an intermediate

appellate court between the major trial courts and the Supreme
Court,

2. Sustaining A Demurrer To An Indictment

This was the second heading in H. 1508 which we were asked to

consider. Since we think that this simply means a ruling that the

indictment does not charge any criminal act, we feel that our ob-

servations about motions to quash are applicable to any situation

which could come under the second heading.

3. Allowing A Plea In Bar

The principal "Plea in Bar" which can be used to defeat an in-

dictment is a former acquittal. Chapter 263, Section 7 provides

:

"A person shall not be held to answer on a second indictment or complaint

for a crime of which he has been acquitted upon the facts and merits ; but he

may plead such acquittal in bar or any subsequent prosecution for the same

crime, notwithstanding any defect in the form or substance of the indictment

or complaint on which he was acquitted."

It is further provided (Ch. 263, § 8) that if there has been an

acquittal by reason of a variance between the indictment or com-
plaint, and the proof, or by reason of a defect of form or substance

in the indictment or complaint, he may be again arraigned, tried,

and convicted for the same crime on a new indictment or complaint,

notwithstanding such former acquittal.

We also have in mind that the 5th Amendment of the United
States Constitution provides that no person shall "be subject for

the same offence to be twice put in jeopardy of life or limb."

Whether or not a plea in bar should be sustained or overruled

is surely a matter which can be disposed of by the trial court. The
present statutes of the commonwealth appear to deal adequately

with any known situation where a plea in bar has been allowed.

Whether or not there has been a prior conviction is a matter of fact.

If it is a fact that the defendant has been previously convicted of

the same offense, the appeal would be on the basis that the facts

found by the Superior Court (or the District Court in cases under
Chapter 263, § 8A) should be reexamined by the Supreme Judicial
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Court. There does not appear to be any real substance in a proposal

to allow the government to appeal from the allowance of pleas in

bar.

4. Allowing A Motion To Suppress Evidence Before Trial

The procedure for the suppression of evidence before trial, and

thus preventing the prosecution from proving its case, is a more re-

cent addition to the criminal practice in this commonwealth.

Few police officers in this commonwealth are now unaware of

the effect of the Mapp case (Mapp v. Ohio, 367 U.S. 643, 1961)

where it was held plainly that all evidence obtained by searches and

seizures in violation of the Constitution is, by that same authority,

inadmissihle in a state court. See also the Marcus Case in 367 U.S.

707.

Until this became the law of the land, it was the accepted law

of Massachusetts that evidence seized by an officer under an illegal

search warrant or in excess of the authority in the warrant, or by

other irregular means, was admissible at the criminal trial.

A review of the history of the law of Massachusetts as it con-

cerns search and seizure, is found in the 39th Report of the Judicial

Council for 1963. In that report we made no recommendation for

specific legislation to define the legal limits in this area. We make
no recommendation now.

In Com. V. Jacobs 346 Mass. (1963) the defendant was in-

dicted and convicted of possession of obscene materials for the

purposes of sale. There was a motion to quash the indictment and

to suppress the "obscene" evidence upon which the conviction was

based. The defendant contended that the search warrant was too

broad and that it failed to describe particularly the things to be

searched for and seized.

Under the law then in effect in Massachusetts (Commonwealth
v. Wilkins. 243 Mass. 356) it was not necessary for the court, as a

matter of law, to grant the motions to suppress the evidence even

though it might well have been obtained by an illegal method.

The decisions of the United States Supreme Court supervened at

this point and brushed aside the authority of Commonwealth v.

Wilkins.

The reaction of our Supreme Judicial Court to the federal deci-

sions can be found, at least in first instance, in the Jacobs Case.

What is an unreasonable search or seizure?

Can a test of reasonableness be established in a statute or in

merely a few appellate decisions? Can the police of the common-
wealth be reoriented overnight, so to speak? These are the ques-

tions which must be answered in connection with motions for the

suppression of evidence.
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If a warrant states merely that there are "obscene, mdecent, or

impure books, pamphlets, etc., manifestly tending to corrupt the

morals of youth," etc.—at a house at No. 1080 Avenue—is this suf-

ficient to permit a search and seizure of whatever is found there?

If it is left to the officer to decide what is obscene, indecent, etc.,

is the seizure valid?

It is the conclusion of the Jacobs case, and the federal decisions to

which it refers, that to leave to the officer, and not the judge, the

judgment of whether or not something is obscene is sufficient to in-

validate the search and seizure. The constitutional right of the in-

dividual does not permit a visit from the police under a general

search warrant.

On the other hand, it is hardly practical if one sought to obtain

a search warrant for obscene materials, to notify the court in ad-

vance of every species of pornography that might be present includ-

ing the names of the pulDlications and a brief description of what

was contained on every page.

The case of Commonwealth v. Mekalian, 346 Mass. (1963)

is another instance where a motion to suppress evidence was al-

lowed.

At the "Dog Track" the defendant was observed placing a bet

with a "bookie." The bet money was handed by a police officer to

Toscano who then handed it to Mekalian. When the dog won,

Mekalian paid off the bet to the police officer and was then arrested

without a warrant.

After the arrest the officers seized racing sheets and other ma-
terials including money which tended to show that there had been

a violation of the laws against gambling.

On appeal from a conviction in the District Court, Mekalian

pressed a motion to suppress the evidence obtained by the officers.

Since the law did not allow arrests for a misdemeanor unless

there was a breach of the peace, the motion to suppress the illegally

obtained evidence was allowed.

These two cases demonstrate the practical effect of the Mapp
case on the day to day operations of the police department.

If a defendant is now brought before the court to answer a com-

plaint or indictment, it is possible for him to move immediately

to suppress the evidence which would convict him on the ground

that it was illegally obtained. The decision of the court on this

motion to suppress is final under present law.

We have considered one proposal this year (H. 1528) which

would reserve decision on the motion to suppress (in effect) until

after the defendant had been convicted and the conviction re-

viewed by the Supreme Judicial Court. We have not recommended
this bill.
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We cannot find any special circumstances under which we could

urge that the commonwealth should have the right of appeal in

cases where a motion to suppress evidence is allowed. We are un-

able to say that we lack confidence in our trial courts.

We also point out Chapter 278, § 30 which says:

—

If upon the trial of a person convicted in the Superior Court a

question of law arises, which in the opinion of the presiding justice

is so important or doubtful as to require the decision of the Su-

preme Judicial Court, he shall, if the defendant desires or consents

to it, report the case so far as necessary to present the question of

law arising therein; and thereupon the case shall be continued to

await the decision of the Supreme Judicial Court.

This statute was utilized by Judge Paquet in the case of Com-
monwealth V. McCleary, 345 Mass. 151. The judge of the Superior

Court found the defendant guilty of possessing a narcotic drug, but

being of the opinion that the conviction raised questions of law

which w^ere doubtful and important, no sentence was imposed and

the case was reported to the Supreme Judicial Court.

The issue here was illegally obtained evidence and the defend-

ant had filed a motion to suppress. The Supreme Judicial Court,

citing the case of Commonwealth v. Spofford, 343 Mass. 703, de-

cided that the evidence was illegally obtained and should have been

suppressed. Although convicted in the Superior Court, the Su-

preme Judicial Court ordered that the indictment be dismissed.

The Judicial Council does not recommend H. 1508 allowing appeals

by the Commonwealth. Five of the members of the Council are opposed

to such appeals while five members are in favor of this bill. The views

of those who favor the bill are set forth below.

POSITION OF MEMBERS IN FAVOR OF APPEALS
BY THE COMMONWEALTH

The majority report on this bill traces the history of various

earlier attempts to secure somewhat similar legislation. But condi-

tions have now drastically changed in Massachusetts. Recent deci-

sions by the Supreme Court of the United States have made clear

a pressing need for such legislation. In addition, the bill now re-

ferred to us is a great improvement on all of these earlier bills, as

it contains numerous important safeguards for the appellees. For

these reasons it is recommended that H. 1508 should be retained

for further study. It should not be rejected merely because earlier

bills were defeated, when they lacked these safeguards, and were

presented to the legislature before the 1961 decision of the Supreme

Court in Mapp v. Ohio, 367 U.S. 643.

As the majority report does not print the bill, it is set forth here

in order to show the new provisions which have been inserted by
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the Attorney General to protect the rights of a defendant who has

won on a "technical" ruling in the lower court, which may be a

District Court, and is always a single Judge court. The provisions

of H. 1508 of 1964 are as follows:

"Chapter 278 of the General Laws is hereby amended by inserting after

Section 28D the following section:

"Section 28E. An appeal may be taken by and on behalf of the Common-

wealth of Massachusetts by the district attorneys or the attorney general from

the superior court to the supreme judicial court in all criminal cases from a

decision, order or judgment of the court (1) quashing an indictment for any

reason, (2) sustaining a demurrer to an indictment, (3) allowing a plea in

bar, or (4) allowing a motion to suppress evidence before trial.

"Such appeal shall be taken within ten days after the order, decision or

judgment has been entered, and in any case before the impanelling of a jury

or other actions putting the defendant in jeopardy. The appeal shall be dili-

gently prosecuted.

"Pending the prosecution and determination of the appeal, trial shall be

stayed, and the defendant shall be released on personal recognizance.

"All expenses of an appeal taken by the commonwealth hereunder shall be

borne by the commonwealth, including reasonable fees of defense counsel,

subject to approval of a judge of the superior court, and costs of the de-

fendant's brief in the supreme judicial court.

"Rules of practice and procedure with respect to appeals authorized by

this section shall be the same as those now applicable to criminal appeals

under section twenty-eight of chapter two hundred and seventy-eight of the

General Laws.

"No appeal shall be allowed hereunder the result of which will be to place

the defendant in double jeopardy under established rules of law."

This bill protects the rights of the defendant appellee in many
ways:

(1) The appeal must be taken within 10 days and must be dili-

gently prosecuted.

(2) The trial is stayed pending the appeal, and the defendant

is released without bail on his own recognizance.

(3) All expenses of the appeal on both sides are borne by the

Commonwealth, including defendant's reasonable counsel fees and

costs of his brief in the Supreme Judicial Court.

(4) No appeal is allowed where it would place the defendant in

double jeopardy.

With the defendant's rights thus protected, the public need for

such legislation should be further considered. Should a single

Judge, by a pre-trial "technical" ruling on a legal question, bar the

Commonwealth forever from proceeding in the case, without there

being any way to secure a review by the Supreme Judicial Court of

such a question of law? Although the Commonwealth is not barred
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from securing another indictment, the lower court's decision on a

motion to quash, a demurrer, a plea in bar, or a motion to suppress

evidence, will be res judicata between the parties, and will be the

law in the particular court in which it is decided.

Should we retain our present legal system, which requires a

Judge to rule against a defendant on any such matter, if he wishes

to permit the question to be decided by an appellate court? These

pre-trial legal questions are difficult. They must follow decisions of

uncertain breadth in courts outside the Commonwealth. Or should

such decisions be subject to appellate review in those few cases of

suflflcient importance to the Commonwealth to induce the prosecut-

ing authorities to prosecute an appeal for which the Common-
wealth must pay the full costs of both sides? Surely we should

further consider whether a system of appeals by the prosecuting

authorities which, as the majority report states, is in effect in all

but a few states, is needed in Massachusetts under present condi-

tions.

Respectfully submitted,

Livingston Hall
Reuben Lurie

Stanley E. Qua
Elijah Adlow
Charles W. Bartlett

ARRESTS FOR MISDEMEANORS WITHOUT A WARRANT

The following Senate Bill (#196) was referred to the Council

this year.

AN ACT RELATING TO ARREST FOR MISDEMEANORS.
Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

Section 28 of Chapter 276 of the General Laws is hereby amended by

striking out such section as it now appears, and substituting in place thereof,

the following:—Any officer authorized to serve criminal process may arrest

without the issuance of a warrant, and detain a person found by him in the

act of stealing property in his presence, regardless of the value of the prop-

erty stolen, and may arrest and detain a person who commits a misdemeanor

in his presence, and may arrest and detain a person charged with a mis-

demeanor, without having a warrant for such arrest in his possession, if the

officer making such arrest and detention shall have actual knowledge that a

warrant then in full force and effect for the arrest of such person has in fact

issued.

The words in italics introduce a new element into the law of

arrest. At the present time, a police officer may not make an ar-
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rest for a misdemeanor which is committed in his presence unless

there is a breach of the peace.

The police of the Commonwealth have been saddled with many-

problems as a result of the Mapp case. We believe the time has

come to allow police officers to act if they observe the commission

of a misdemeanor before their eyes. We think that such power will

aid them in the enforcement of the law. We are confident that the

officers of our police departments will curb any tendency to abuse

this wider authority. We, therefore, recommend the enactment of

this statute. We feel that the failure to enact this law at this par-

ticular time, would give an undue advantage to those who openly

flout our criminal statutes.

"GLUE SNIFFING"

The following H. 932 was referred to the Council this year:

AN ACT PROHIBITING THE INHALATION OF CERTAIN DANGEROUS
CHEMICALS.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

Chapter 272 of the General Laws is hereby amended by § 20 of chapter

715 of the acts of 1956, the following section:

—

Section 48A. Whoever, except in the course of formal education or em-

ployment, willfully inhales the fumes of glue, carbon tetrachloride, acetone,

ethylene, dichloride, toluene, chloroform, xylene or any combination thereof,

shall be punished by a fine of not more than fifteen dollars, or by imprison-

ment in a jail or house of correction for not more than thirty days.

The purpose of this bill is to prohibit ''glue sniffing." Some juve-

niles and a number of adults have in the recent past taken to inhal-

ing the fumes from glue of the type which is used in making air-

plane models and similar toys. The desired effect which these

people seek is that of intoxication. The fumes from the various

chemicals specified in the above bill can produce intoxicating effects

on the human being, especially the youngster.

We note a case this year in Maine where a twelve year old boy

died as a result of "chronic inhalation of airplane glue" over six

or seven years. Although the medical director of the hospital said

that the use of the glue by this boy was innocent and was restricted

to model building, he said further that the exposure to the glue af-

fected the blood clotting mechanism and the ability to produce

proper amounts of red and white blood cells. In another report in

Roanoke, Virginia, we discover that two boys thirteen and fourteen

emptied the contents of the plastic cement tube into a bag and
sniffed the glue vapors. The effect of this on the older boy was that

he became apparently wildly intoxicated and later shot himself.
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We do not recommend this bill.

While we do not sanction glue sniffing, we feel that this bill or

any bill which could be drawn to create a new statutory crime of

"inhalation of chemicals/' is not necessary or appropriate. The

statute books cannot be filled with every possible situation of

wrongdoing set forth with precision and detail.

The chemicals named in this bill are apparently intoxicants and

are harmful. If an adult is found to be intoxicated as a result of

glue sniffing or conducts himself in an unlawful manner by reason

of sniffing glue, he can be dealt with under existing law. In the

juvenile case, we have doubts that the penalty is either deterrent

or realistic. We feel that statutes of this kind ought not be enacted.

TRESPASSING FOR THE PURPOSE OF "SPYING"

The Council was asked to consider the wisdom of enacting the

following new criminal law:

"Whoever shall enter upon the premises of another and unlawfully attempt

to or does unlawfully peek, pry or look into a window, door or other opening

of a house, building or other structure with the intention of spying upon in

any manner any person or persons therein, shall be punished by a fine of not

more than one hundred dollars, nor more than one year in jail. Any officer

authorized to serve criminal process may arrest without the issuance of a

warrant and detain a person found by him in the act of committing this of-

fense." (H. 2155)

We now have various criminal laws which apply to people who
"peek, pry or look into a window." We think that the situation is

adequately covered by existing law.

A criminal statute must have clear and precise terms which de-

fine the offense. Nothing in this proposal has that definition upon
which a conviction could be based.

We do not recommend this bill.

RELEASE ON BAIL OF CERTAIN INDIGENT PERSONS AND
PROVISION THAT FAILURE TO APPEAR SHALL

CONSTITUTE A CRIMINAL OFFENSE

After considerable study, the Subcommittee on Constitutional

Rights of the Judiciary Committee of the United States Senate has

recommended that federal legislation be enacted in order to allow

indigent defendants to be released on personal recognizance with-

out the necessity of furnishing sureties.

Need for reform of this type has been noted by the press. An
editorial in the Boston Herald on October 31, 1964, attacks the

problem from another angle:

—
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EXPERIMENT IN JUSTICE

"One of the most glaringly discriminatory aspects of our system of justice

has been the administration of bail. The rich or well-to-do person charged

with a serious criminal offense is usually freed on bail except where the like-

lihood of his failing to return to stand trial is considered exceptionally great.

The indigent accused, however, no matter how likely his return may seem

to the court, must stay behind bars until the time comes for his trial.

"Often, because of court congestion and other problems, this is a matter

of months.

"When it is realized that a substantial number of accused persons forced by

reasons of poverty to wait months in jail are ultimately found innocent, the

injustice of the bail system is apparent.

"Down in Washington, D. C, an encouraging bail experiment has been taking

place with Ford Foundation funds. This project is based on the premise that

most persons who show up for trial after being released on bail do so because

of their character and community ties—not because of their fear of forfeiting

bond payments or being hunted down by professional bondsmen.

"From January 20 to December 30 of this year, one hundred and thirty-nine

felony suspects in the District of Columbia were released without bail bond

on the recommendation of the bail project staff after study of their character

and background. Only three of them failed to appear and even these did not

escape justice: they were found in the District of Columbia, two of them

at home.

"In addition, 74 misdemeanor suspects were released without bail on recom-

mendation of the project staff, only two of whom jumped bond. This record

was certainly much better than that of suspects released on bonds put up by

professional bondsmen.

"Significantly, 42 percent of those released under the project were able to

prove their innocence of the charges, as compared to the average rate of 32

percent in the District of Columbia.

"In addition to those proved innocent, another 33 percent of the freed sus-

pects were placed on probation following their convictions—justifying the

project staff's determination of their fitness to be at large in the community.

"Project Director David J. McCarthy points out that suspects who are

able to obtain pre-trial release are apparently better able to aid in their own

defense or to show the courts that they should be given another chance to

keep their freedom even if they are convicted.

"Of course, the project staff did not recommend the release without bail of all

suspects. It disqualified for release certain classes of bad-risk suspects, in-

cluding those with two or more felony convictions and convicted bail jumpers

and jail escapers.

"But the project has already demonstrated that, with proper screening tech-

niques, many poor persons accused of crime can safely be released without

bail pending trial—and at a material saving to the taxpayers in reduced jail

maintenance costs."
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If defendants are to be permitted to go from the court after hav-

ing been charged with a crime on their personal recognizance, there

should be adequate grounds upon which the court may safely as-

sume that such person will return for trial or other disposition.

Some defendants cannot safely be released under any conditions.

Some who are now detained due to their lack of money to provide

sureties could be released if there was an assurance that they would

return. It is felt that if the act of ''bail-jumping" is made a criminal

offense, a sufficiently strong deterrent will be present, and the de-

fendant will return to court on schedule.

The proposed federal legislation would call for a fine of not more

than $5,000 or a prison term of not more than five years in the

event that a person admitted to bail willfully failed to appear or

failed to comply with the terms of his personal recognizance.

We recommend the following:

—

AN ACT TO COMPEL APPEARANCE IN COURT BY CRIMINAL SANC-

TION.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

Section 1. Chapter 268 of the General Laws is hereby amended by insert-

ing after section 38 the following section:

—

Section 39. A person who is released by court order or other lawful au-

thority on bail or recognizance on condition that he will subsequently appear

personally at a specified time and place and who fails without sufficient ex-

cuse to appear personally at that time and place shall be fined not more

than one thousand dollars or imprisoned in the house of correction for not

more than one year, or both, but in no event shall the fine or imprisonment

exceed the maximum sentence prescribed for any crime in connection with

which his appearance is required.

MAXIMUM SENTENCE FOR A SECOND OFFENSE OF
UNNATURAL ACTS WITH A CHILD

An Act Adding A Maximum Sentence For A Second Offence Of

Unnatural and Lascivious Acts With A Child Under Sixteen Since

No Maximum Has Been Provided

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows

:

Section 35A of chapter 272 of the General Laws is hereby

amended to read as follows:

—

Section 35A. Whoever commits any unnatural and lascivious act with a

child under the age of sixteen shall be punished by a fine of not less than

one hundred dollars nor more than one thousand dollars or by imprisonment

in the state prison for not more than five years or in jail or the house of

correction for not more than two and one half years, and whoever over the
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age of twenty-one years commits a second or subsequent such offence shall

be sentenced to imprisonment in the state prison for a term of not less than

five years nor more than ten years. Except in the case of the first offence,

the imposition or execution of the sentence shall not be suspended, and no

probation or parole shall be granted until the minimum sentence shall have

been served.

We do not recommend this bill.

The present section 35A of chapter 272 reads as follows:

—

Section 35. Unnatural and Lascivious Acts: Whoever commits any un-

natural and lascivious act with a child under the age of sixteen shall be pun-

ished by a fine of not less than one hundred dollars nor more than one thou-

sand dollars or by imprisonment in the state prison for not more than five

years, or in jail or the house of correction for not more than two and one

half years, and whoever over the age of twenty-one commits a second or

subsequent such offense shall be sentenced to imprisonment in the state prison

for a term of not less than five years.

Under the proposed amendment, it would be necessary to sen-

tence a second offender to a prison term. Neither suspension of

the sentence nor probation nor parole could be granted until such

an offender served at least five years in prison.

The term could be as much as ten years, but parole could begin

only after five years.

Many types of sexual offenses are included or could be included

under this section 35A. An example of the manner in which prose-

cutions could be brought under this section can be found in the

case of Corn. v. Marshall, 338 Mass. 4-60. We are aware that certain

types of offenders can be involved in outrageous acts which shock

the community, but there are many other instances in our society

where a prosecution could be brought under this section for an of-

fense which was not as gross and shocking. We cannot escape the

fact that certain juveniles have been known to victimize adults

for the purpose of extortion and for other purposes.

Because of the fact that the five-year sentence to prison is man-
datory and there is no chance for any other disposition, we believe

that this proposed statute is too severe. We are also of the opinion

that it is not realistic to bind the court in this manner and, there-

fore, are unable to recommend this bill as a solution for the type

of problem with which it deals.

AN ACT CONCERNING APPEAL PROCEDURES FOR VIOLA-
TION OF THE LAWS RELATIVE TO OBSCENE THINGS
AND OBSCENE BOOKS (H. 1528)

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows

:
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Section 28 of chapter 272 of the General Laws, as amended by chapter

492 of the acts of 1959, is hereby further amended by adding at the end the

following three sentences:—Upon appeal from a conviction under General

Laws, chapter two hundred and seventy-two, section twenty-eight, the ap-

peal shall be considered on the entire record. In considering said appeal the

appellate court shall review the full record to determine: First, if the ap-

pellant is guilty under the provisions of General Laws, chapter two hundred

and seventy-two, section twenty-eight, and, second, if the appellant was

properly found guilty, before considering whether the arrest and /or seizure

by warrant was reasonable. If the determination of the appellate court,

based on the entire record, is that the appellant is guilty then he shall be

estopped from pleading the technical defense that the warrant was too gen-

eral and not specific.

H. 1528 is a proposal which in effect would require the Supreme

Judicial Court, on an appeal from a conviction under G. L. chap-

ter 272, § 28, to first determine whether or not the defendant was

properly found guilty of an offense arising out of the possession

and/or sale of obscene materials.

If under § 28 the Supreme Judicial Court came to the conclusion

that the guilt had been established, it would then take up any con-

tentions that the defendant might have made that his arrest or the

seizure of his obscene materials was reasonable.

The proposal in H. 1528 would then specify:

—

"If the determination of the appellate court, based on the entire record

that the appellant is guilty, then he shall be estopped from pleading the

technical defense that the warrant was too general and not specific."

We do not recommend this bill.

If the evidence for the conviction—no matter how overwhelm-

ingly it may prove guilt—has been obtained by means of an illegal

search and seizure, how can the defendant be deprived of a con-

stitutional right to plead "the technical defense" of illegal search

and seizure.

Many cases have been and will be reversed on appeal because

of some reason other than the fact that the evidence failed to prove

guilt. It occurs to us that a prisoner may confess his complete guilt.

If the confession is tainted, and this can be shown, the conviction

cannot be upheld. We do not wish to avoid the practical problems

involved in obtaining convictions of persons who have possession,

for sale to minors of hidden pornography. A specific description of

such material is not easy. We know this. But we cannot run

counter to the rulings of the United States Supreme Court, and our

own Supreme Judicial Court, by recommending a statute which

most certainly would be declared unconstitutional by both of them.
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MANDATORY JAIL SENTENCE FOR USE OF
TELEPHONES FOR GAMING

"An Act Relative To The Penalty For A Second Offence Under
The Laws Prohibitmg Lotteries, Games Of Chance And The Keep-

ing Of Places For Registering Bets Or Dealing In Pools."

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows

:

Section 10 of chapter 271 of the General Laws is hereby amended to read

as follows:

—

Section 10. Whoever, within five years after being convicted

of any offence mentioned in sections seven, eight, nine, seventeen and seven-

teen A commits the like offence, or any other of the offences therein men-

tioned, shall, in addition to the line therein provided, be punished by im-

prisonment for not less than three months nor more than one year, and the

sentence imposing such fine and such imprisonment shall not be suspended."

We recommend this bill.

In our 31st Report for 1955, we asked to be excused from passing

on the matter of mandatory jail sentences for specific offenses. We
felt that this was a matter of policy for the General Court to de-

cide. Since we made this comment, it appears that chapter 271,

§ 10 has been amended so as to require mandatory sentences for

second offenses in various gaming violations. Section 17A now
prohibits the use of telephones for gaming purposes, but at pres-

ent, there is no mandatory jail sentence for a second offense under

Section 17A.

We are mindful of the fact that in the Report of the Special

Commission investigating organized crime in Massachusetts which

was created under Chapter 147 of the Resolves of 1955, (Senate

Doc. No. 700 of 1957) it is said at p. 141:—

''It is true that the telephone is the principal instrument of the

bookmaking office. Without the telephone, bookmaking for all

practical purposes as a law enforcement problem, would cease to

exist."

The Special Commission found further that the telephone makes

bookmaking much easier and the total "take" is much higher be-

cause of it. But it also said 'Tf all the telephones in the Common-
wealth were removed, bookmaking would not be eliminated, but

its whole time schedule would be revised."

There is no doubt that the use of telephones for gaming pur-

poses is as much a part of the operation as the room, house, or

other place where the business is done.

Since the legislature has provided that the owner of the premises

where gambling occurs faces a mandatory jail sentence for know-
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ingly allowing his premises to be used for this purpose, we see no

reason why a person who knowingly lets his telephone be used for

betting should not face the same penalty.

AN ACT PROVIDING FOR THE SENTENCING OF HABITUAL
CRIMINALS (H. 551)

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows

:

Section 1. Chapter 279 of the General Laws is hereby amended by strik-

ing out section 25 and inserting in place thereof the following section:

—

Section 25. Punishment of Habitual Criminals.—Any person who, after

having been convicted within the commonwealth of one or more felonies, or

who has been convicted under the laws of any other state of a crime or

crimes which, if committed within the commonwealth would be a felony or

felonies, commits another felony within the commonwealth shall be sentenced

as follows:

—

A. Upon conviction of a second felony, if the second felony is such that,

upon a first conviction the offender might be sentenced to imprisonment for

anj- term less than life, he shall be sentenced to imprisonment for a term

not less than half the longest term nor more than twice the longest term

prescribed on the first conviction.

B. Upon conviction of a third felony, if the third felony is such that, upon

a first conviction, the offender might be sentenced to imprisonment for any

term less than life, he shall be sentenced to imprisonment for a term not

less than the longest term nor more than three times the longest term pre-

scribed upon a first conviction. However, if the subsequent felony is such

that, upon first conviction, the offender might be sentenced to imprisonment

for life, he shall be sentenced to the state prison for hfe.

C. Upon conviction of a fourth felony, said person shall be sentenced to

the state prison for life.

D. Wherever in another section of these General Laws there is provided

a minimum sentence for a second or for any subsequent offence, and said

minimum is greater than is provided in this section, the minimum so specified

elsewhere shall control.

Section 2. Chapter 279 of the General Laws is hereby further amended

by inserting after section 25 the following sections:

—

Section 25A. Resentencing Habitual Criminals.—If at any time either after

conviction or sentence, it shall appear that a person convicted of a felony

has been previously convicted of a crime amounting to a felony in this state,

or a crime under the laws of any other state which, if committed in this state,

would be a felony, it shall be the duty of the district attorney having juris-

diction to file in the court in which the most recent conviction took place,

an information charging the person as an habitual offender. The court shall

cause such defendant, whether or not already confined in prison, to be brought

before it, shall inform him of the allegations contained in the information, and
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of his right to be tried as to the truth thereof, and shall ask the defendant

whether or not he is the same person as charged in the information. If the

defendant denies being the same person, or refuses to answer, or remains

silent, his plea or the fact of his silence shall be entered of record, and a jury

shall be empanelled to inquire if the offender is the same person mentioned

in the several records as set forth in the information. If the jury finds that

the defendant is the same person, and that he has in fact been convicted of

such previous crimes as charged, or if he acknowledges or confesses in open

court, after having been duly cautioned as to his rights, that he is the same

person and that he has in fact been convicted of such previous crimes as

charged, then the court shall sentence him as provided in section twent}--five

in the case of an habitual offender, but shall deduct from the sentence any

time actually served under an earlier sentence in the same case and the re-

mainder of the two shall run concurrently.

Section 25B. Duty to report concerning Habitual Offenders.—Whenever

it is known to any warden or prison, probation, parole, or pohce officer, or

other law enforcement officer, that any person charged in any county with or

convicted of a felony has previously been convicted of a felony in the com-

monwealth or a crime under the laws of any other state which if committed

in the commonwealth would be a felony, it shall be his duty forthwith to re-

port the facts to the district attorney of that county, who shall then file an

information.

The purpose of H. 551 is to make the sentence meted out to a

habitual criminal progressively more severe with each offense.

Chapter 279, Section 25 now provides that the maximum sentence

may be given to a habitual offender; but there is, at present, no

provision whereunder a life sentence is required upon the convic-

tion of a fourth felony offense. The proposed bill would require

life imprisonment for the fourth conviction, thrice the maximum
for the third conviction (or life), and twice the maximum for the

second conviction.

The proposed bill also contains a provision allowing the "re-

sentencing" of habitual criminals if it is found, after the original

sentencing, that the convicted person had a previous felony con-

viction in this or some other jurisdiction. The defendant would be

entitled to a jury trial on the issue of whether or not he was the

same person charged with the prior conviction. Another provision

would impose the duty on all law enforcement and correction of-

ficers to notify the district attorney if they discovered that a ha-

bitual criminal had not been given the maximum punishment.

Supporters of this type of sentencing procedure feel that it will

serve as a deterrent to crime, and that it will protect the public

from incorrigible criminals.

We do not recommend this change in the sentencing procedure.
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We do not believe that it can be demonstrated that the existence

of such a law has had the deterrent effect on crime for which its

sponsors might hope. We further believe that under the present

sentencing procedures and parole policies, the problem of the ha-

bitual criminal can be dealt with.

AN ACT PROVIDING THAT SENTENCES OF PERSONS CON-
VICTED OF NONSUPPORT SHALL BE SERVED ON SUCCES-
SIVE WEEKENDS (H. 744)

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as fol-

lows:

Section 1 of chapter 273 of the General Laws, as most recently amended

by chapter 49 of the acts of 1957, is hereby further amended by inserting

after the first sentence the following two sentences:—If any prison sentence

is imposed by this section, sentence shall be served on successive weekends.

For purposes of this section, a weekend will commence at six o'clock post-

meridian on Friday and end at six o'clock postmeridian on Sunday.

By H. 744, it is proposed that persons convicted of non-support

shall serve any sentence imposed on successive weekends from

6 P.iNI. Friday night until 6 P.M. Sunday night.

We are mindful that the purpose of this bill is to force reluctant

fathers to earn some of the family income that may now be sup-

plied by the welfare. Long experience in dealing with this type

offense convinces us that the suggestion for weekend sentences is

not practical. It is the task of the court, in this area, to use the

penal institution only as a last resort. The object of the proceed-

ing is to make the offender realize he must work in order to dis-

charge his responsibilities. If this can be accomplished, there is no

need for punishment in a house of correction.

For those who refuse to work, weekend sentences are not the

answer. A man brought into court for non-support may well be an

alcoholic or there may be other reasons for his predicament. Under
no circumstances would it be appropriate to require such non-sup-

port offenders to serve weekend sentences.

We feel that if there is to be any experiment in the manner in

which sentences are to be served, such experiments should come

under the guidance of the parole board. The future operations of

the correctional system may include partial leaves, custody of

offenders only at night, and even weekend sentences; but we do

not now recommend that such innovations be pioneered in the

field of non-support.



40 JUDICIAL COUNCIL P.D. 144

CRIMINAL RECORDS OF GOVERNMENT WITNESSES

By H. 2632, a new section 66A would be added to Chapter 277

which would provide:

—

Section 66A. A defendant indicted for a crime punishable witli death or

imprisonment for life, upon demand made by him or his counsel upon the

clerk, has the right to examine the criminal records, if any, of all government

witnesses.

Under existing law, the prosecution has an advantage over the

defense in the respect that the criminal records of any known wit-

nesses for the defense are easily obtainable by the government.

The reverse is not the case. There is now no practical method for

the defense to obtain the criminal records of government witnesses.

By criminal record, we mean the record of the conviction of a per-

son which can be used against him after he has given his testimony

in order to impeach his credibility as a witness. Such records are

in the hands of the Commissioner of Probation. It is true that if

the defense knew where a witness had been convicted, it would be

possible to obtain the record of that conviction.

We do not recommend this bill.

We feel that if it is necessary in a capital case for the defendant

to have the records of conviction of government witnesses for the

purposes of discrediting their testimony, it is within the discretion

of the trial judge to allow a motion by counsel for the defense to

require the district attorney to produce such records upon such

conditions as the trial judge deems fair and appropriate.

AN ACT PROVIDING THAT A TRANSCRIPT OF GRAND JURY
PROCEEDINGS BE AVAILABLE TO A DEFENDANT BEFORE
TRIAL IN CAPITAL CASES (H. 2889)

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows

:

Chapter 221 of the General Laws is hereby amended by striking out sec-

tion 86, as appearing in the Tercentenary Edition, and inserting in place

thereof the following section:

—

Section 86. A justice of the superior court may, in other than capita]

cases, upon the request of the district attorney, appoint a stenographer, who
shall be sworn, and who shall take stenographic notes of such testimony given

before the grand jury as he may direct, and shall provide him with a transcript

fully written out of such part of said notes as he requires. In capital cases a

justice of the superior court shall appoint a stenographer, who shall be

sworn, and who shall take stenograplaic notes of such testimony given before

the grand jury, and shall provide him with a transcript fully written out of

such part of said notes as he requires. The defendant, on motion at any time

before trial, shall receive a transcript fully written out of such part of said
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notes as he requires. This section shall not authorize the taking of any state-

ment or testimony of a grand juror.

By this bill, it is proposed that in capital cases a complete tran-

script of the proceedings of the grand jury be furnished to the de-

fendant if he requests it or such part of it as he might request.

Persons indicted by a grand jury in a capital case have a right

to challenge the indictment. If it is good in law, they face trial.

The defendant has a right to know who appeared before the grand

jury (Commonwealth v. Locke, 14 Pick. 485) upon motion for a

list of witnesses. (See G. L. Ch. 277, § 9.)

The proof of the crime alleged in the indictment must be made
out at the trial before the jury of twelve in the Superior Court.

Presumably a grand jury transcript would indicate possible con-

flicts in statements of witnesses who testified there. There is no
cross-examination before the grand jury; the prosecution presents

evidence to convict.

We do not recommend the suggested change in our law which
would permit the defendant, even in a capital case, to have the

grand jury transcript.

MATERIAL WITNESSES

Under the present law (Chapter 276, Section 49), it is provided:
"A witness who, when required, refuses to recognize either with or without

sureties, shall be committed to jail until he comphes with such order or is

otherwise discharged. But if the court or justice find that the witness, unless

he is the prosecutor or an accomplice is unable to procure sureties when so

ordered, he shall, except in cases of felony, be discharged upon his own rec-

ognizance. Upon a complaint or indictment for a felony against a defendant

not in custody, a material witness committed for failure to furnish sureties

upon his own recognizance, may be held in custody for a reasonable time

pending the pursuit and apprehension of the defendant."

By H. 2893 it is proposed to repeal the above provision and to

substitute the following:

"Any witness who agrees to personally recognize to the court for his ap-

pearance as a witness against a prisoner shall not be committed to jail. Other-

wise, he may be held in custody for a reasonable time pending the pursuit

and apprehension of the defendant."

The proposed legislation (H. 2893) would also repeal or amend
various other provisions of law which now authorize the court to

require a material witness to give sureties if there is good cause to

believe that he will not appear at the trial. (Chap. 276, Section 47.)

The court may now require minors to recognize in the sum of

$50.00; this it is proposed to repeal. It is also proposed that the

procedure for taking depositions from material witnesses who can-

not furnish sureties (Ch. 276, Section 50) be repealed. Existing
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law permits the court to order witnesses in juvenile cases under

Ch. 119, § 52-64, to recognize, with or without sureties; but such

witnesses may not be committed to jail unless there is a felony

involved.

Our law provides that if a prisoner is admitted to bail or is com-

mitted, the court or justice shall bind by recognizance the material

witnesses against the prisoner to appear and testify at the next

sitting of the court having jurisdiction of the crime and in which

the prisoner is held to answer. (Ch. 276, Sec. 45.) The question

of sureties arises when there is a feeling that the witness may not

appear. The proposals of H. 2893 would eliminate all sureties

and terminate the practice of holding such persons in jail except

during the period when the defendant is at large.

We would make the observation that in a great percentage of

cases material witnesses are held for their own protection. Some
who might conceivably furnish surety do not do so. We are mind-

ful that some material witnesses, who very obviously cannot fur-

nish surety, have been kept in jail for lengthy periods pending the

trial.

Under Chapter 276, § 51, a procedure now exists for the release

of material witnesses. The jailer must notify the chief justice of

the superior court that such person is incarcerated. The district

attorney is then required to advise the chief justice of the necessity

for the continued incarceration of the material witness.

We cannot assume that a witness is kept in jail pending a trial

without grave and sufficient cause. We can assume that the district

attorney must satisfy the chief justice that such cause exists; and

that it is not in the public interest to release such person.

We cannot see that there is any merit in the proposal to alter

the existing statutory plan for the material witness. We do, how-
ever, feel that if the public interest demands that a material wit-

ness be kept in jail until trial, there should be some provision for

advancing such cases for trial as speedily as possible without jeop-

ardy to the rights of the defendant and without depriving the

prosecution of the opportunity to properly prepare the case for

trial.

JURISDICTION OF CERTAIN MOTOR VEHICLE CRIMES

''An Act Conferring Original Jurisdiction For Certain Crimes In

The District Courts."

H. 1758

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows

:
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§ 2S of chapter 266 of the General Laws is hereby amended by adding at

the end thereof the following paragraph:

—

"All complaints for violation of any provision of this section shall be brought

originally in the district court within whose judicial district the violation

takes place."

We do not recommend this bill to give the district courts original

jurisdiction of the various crimes covered by Chapter 266, § 28

of the General Laws.

Many of these offenses are of a serious nature. The maximum
punishment for a violation of this section is now ten years in the

State Prison.

There appears to be no substantial reason for divesting the

Grand Jury and the Superior Court of jurisdiction over the sev-

eral offenses involved here. In addition, there appears to be no

reason why the penalty for these offenses should be decreased to a

maximum of 2^ years in the House of Correction. Unless the

maximum sentence for a violation of § 28 is reduced to 2i/^ years

in jail as provided by Chapter 218, Section 27, we would have the

most serious doubts as to the constitutionality of a bill such as

this. (See: Jo7ies v. Bobbins, 8 Gray 329.)
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III. THE JUDICIARY

JUDGES AND ELECTIVE OFFICE

By H, No. 743, "No full time judge of any court of this Com-
monwealth shall at the same time, hold any elective office of the

Commonwealth or any political subdivision thereof."

We do not recommend this bill.

We note that the Canons of Judicial Ethics of the American
Bar Association (Canon 28) discourages members of the judiciary

from engaging in "partisan" politics. We believe that judges should

avoid all situations where there is any active participation in po-

litical activity. We have not found any instances where our Mas-
sachusetts judiciary has overstepped the established bounds. By
tradition our judges avoid all party activity after joining the

courts. We hope that this tradition will continue.

The proposal to ban all city and town offices to all judges raises

the question as to whether a purely local unpaid position is of such

moment in the affairs of the particular judge as to be inconsistent

with the impartial discharge of his judicial duties. We can en-

visualize situations where local controversies may temporarily loom
large in a small community. If judges of our District Courts ac-

cept positions which constantly involve them in controversy, we
think prudence might dictate to them their course of action.

We think this decision is best left to the individual judge. We
can observe that the judges of our higher courts, who must neces-

sarily pass on municipal problems, rarely become local officehold-

ers. Since we have not been made aware of any situation which we
feel requires legislative action, we see no merit in this proposal at

this time.

ADMINISTRATIVE AUTHORITY IN MULTIPLE
JUDGE DISTRICT COURTS

By H. 1314, § 6 of Chapter 218 would be amended so as to more
precisely spell out the prevailing practices in our district courts

which have more than one justice. We recommend the bill (H.

1314).

The "new" provisions to be included in Section 6 would make it

clear that the senior justice is the justice who is senior by reason

of time of service.

The other "new" language to be inserted by the amendment
would merely enact into law the existing procedure in the district

courts whereunder the first justice is the administrative head of

the court.
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We, therefore, recommend the following draft act which is

H. 1314.

DRAFT ACT
AN ACT PERTAINING TO THE ADMINISTRATIVE AUTHORITY IN
MULTIPLE-JUDGE DISTRICT COURTS.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

Section 6 of chapter 218 of the General Laws, as most recently amended by

section 1 of chapter 744 of the acts of 1956, is hereby further amended by

adding two sentences at the end of the first paragraph, so that said paragraph

shall read as follows:

—

Each district court other than the municipal court of the city of Boston

shall have one justice, except that the central district court of Worcester,

district court of Springfield, municipal court of the Roxbury district and first

district court of eastern Middlesex shall have two justices each and the third

district court of eastern Middlesex shall have three justices. The senior jus-

tice in time of service shall be the first justice of the court. Citations, orders

of notice, writs, executions and all other processes issued by the clerk of the

court shall bear the teste of the first justice thereof. The first justice shall be

the administrative head of the court, and without limiting the foregoing, shall

make all appointments of temporary clerks, of court officers and of probation

officers, and shall approve appointments of assistant clerks and of tempo-

rary assistant clerks. When the first justice is absent and delay would injure

the public interest, the justice next in seniority shall act in his place, and if

no justice of the court is available, the chief justice of the district courts shall

act.
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IV. JURY TRIAL AND JURORS

ALTERNATE JURORS

During the course of the year, the Council was asked to consider

amendment of Chapter 234, Sec. 26B, so as to permit the use of

alternate jurors after the case goes to the jury.

Under present law, a panel of 14 may be selected. Two of this

number must be dismissed when the jury of twelve is sent out to

reach its verdict.

Considerable interest in the question of alternate jurors probably

resulted from two federal court jury trials during the course of

which a juror died or became otherwise incapable of further delib-

eration after the case had been submitted. In both cases a mistrial

resulted.

The suggestion is that the alternate jurors be held in the custody

of the court officers, presumably apart from the panel of twelve,

so that one of them could be substituted at any time up to the

time the verdict was reached.

A statute was passed in New York in 1958 (Title 6, Section 358A

of the New York Code of Criminal Procedure) which appears to

permit the court to substitute an alternate juror ''who shall take

the place of the discharged juror in the jury room and the jury

shall then renew its deliberations with the alternate juror, who
shall be subject to the same rules and regulations as though he

had been selected as one of the original jurors."

We are inclined to feel that there are constitutional questions

involved in any such amendment. We know that as a practical

matter it would prove difficult to hold the twelve man panel in one

place and the alternates in another. Facilities for this cannot now
be provided. We doubt seriously that the injection of a new face

into a panel which has been deliberating for more than a brief pe-

riod would result in anything but confusion. In a criminal case,

the defendant or either party in a civil case might well question

the procedure on appeal as a tampering with his basic rights merely

for the sake of expediency.

There being no real demonstration of the need of any such legis-

lation, and there being very serious questions as to its constitu-

tionality and practicality, we do not recommend that there be any

change in the law to permit rearrangement of the jury after de-

liberations begin.

Our attention has been directed to the need to provide for more
than two alternate jurors in a case which seems likely to be pro-

tracted. We recommend that Section 268 of Chapter 234 be
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amended so as to provide for not more than four alternate jurors.

We recommend the following:

—

DRAFT ACT
Be it enacted, etc.:

Section 1. Section 26B of chapter 234 of the General Laws is amended by

striking out the word "fourteen" wherever it appears and by inserting in

place thereof the word "sixteen."

Section 2. This law shall take eifect on its passage.

AN ACT RELATIVE TO A PRISONER RECEIVING A LIST OF
ALL JURORS IN THE POOL IN CERTAIN CASES (H. 2888)

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

Chapter 277 of the General Laws is hereby amended bj' striking out section

66, as appearing in the Tercentenary Edition, and inserting in place thereof

the foUo\\dng section:

—

Section 66. A prisoner indicted for a crime punishable with death or im-

prisonment for life, upon demand by him or his counsel upon the clerk, shall

have a list of all jurors in the pool at least fourteen days before trial and

process to summon witnesses who are necessary to his defense, at the expense

of the commonwealth.

LIST OF JURY POOL

H. 2888 would amend Section 66 of Chapter 277 so as to provide

that the defendant in a capital case "shall have a list of all jurors

in the pool at least fourteen days before trial." Under present law

it is provided that such defendant: "shall have a list of the jurors

who have been returned ..."

In capital cases, it has been held in Commonwealth v. Sacco, 255

Mass. 369 that after the list of veniremen has been exhausted dur-

ing the empanelling of a jury and the court causes jurors to be re-

turned from the bystanders, it is not necessary to give the defend-

ant a list.

Even if it were felt that the defendant were entitled to a list,

it does not follow that such a list could be furnished in a capital

case fourteen days before trial. In the murder case, a special panel

of jurors is called for duty.

Section 26 of Chapter 234 governs the summoning of a jury for

the trial of a capital case. This procedure differs from that em-
ployed for other cases under Section 25.

We do not believe that any amendment of Section 66, of the sort

proposed, would be proved workable in practice. We do not believe
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that the basic rights of the defendant in a capital case are impaired

by the present statutory requirements. In a capital trial of magni-

tude, when jurors may be summoned on short notice and in large

numbers, it would impair the orderly progress of the trial to re-

quire that the defendant have such lists.

We do not recommend this bill.

AN ACT PERMITTING JURY DUTY ON AN OPTIONAL BASIS
FOR PERSONS OVER SEVENTY YEARS OF AGE (H. 2160)

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows

:

Section 1. Section 1 of chapter 234 of the General Laws, as most recently

amended by section 1 of chapter 347 of the acts of 1949, is hereby further

amended by striking out, in lines 17 and 18, the words "persons over seventy

years of age;".

Section 2. Section lA of said chapter 234, as most recently amended by

section 2 of chapter 347 of the acts of 1949, is hereby further amended by

adding at the end thereof the following paragraph:

—

No person over the age of seventy years shall be required to serve as a

juror unless he so desires.

H. 2160 would amend Sections 1 and lA of Chapter 234 so as to

permit persons over 70 years of age to serve as jurors. Such service

would be permissive and not mandatory. We do not recommend
this change in the law which now exempts those over seventy from

jury service.

There is no particular reason why 70 is a magic age. Some jur-

ors would be as keen at 70 as they were at 50. As a class, however,

it appears in the best interests of the jury system to let things stay

where they are. The parties on trial are entitled to have the jury

see and hear all of the evidence. Defects in sight and hearing begin

to show up as we get on in years. Having in mind that the jury is

confined in close quarters for lengthy periods, and must often strain

their faculties because of bad acoustics, lighting, or other condi-

tions, we merely make the observation based on daily experience

that the arbitrary age limit of 70 should be retained.

COMPENSATION OF JURORS

By H. 2154, the compensation of traverse jurors and grand jur-

ors would be increased from $10.00 a day to $15.00 a day. By H.

930, the compensation of grand jurors would be $15.00 a day and
that of jurors impanelled to try a case of first degree murder
would be increased from $12.00 to $17.00 a day. The mileage al-

lowance would be raised from 8 cents a mile to 10 cents a mile.



P.D. 144 JUDICIAL COUNCIL 49

The expense for jurors (including travel, etc.) for the various

counties for the year ending June 30, 1963, was as follows:

Suffolk $107,217.48

Barnstable 13,928.92

Berkshire 11,447.93

Bristol 46,497.95

Dukes 1,902.51

Essex 60,719.22

Franklin 18,907.89

Hampden 30,634.72

Hampshire 11,921.20

Middlesex 132,072.90

Nantucket 1,302.10

Norfolk 80,283.44

Plymouth 61,886.20

Worcester 63,325.92

TOTAL $642,048.38

If the jury fee was increased 50%, we would point out that the

expense would soar. We do recommend that the fee of the jurors en-

gaged in first degree murder cases be increased, but we would leave

the amount of the increase to the General Court. A 2 cent increase

in the mileage allowance is not unreasonable if the legislature feels

it is wise.

Should the General Court find it appropriate to provide for a

modest jury fee, (which we have suggested in the past) we feel

that the compensation of jurors could be increased because of the

additional revenue which would be produced by the jury fee. We
have previously suggested a jury fee of $15.00 to be paid at the

time the case is entered.

DRAFT ACT
Section 25 of chapter 262 of the General Laws, as most recentlj' amended

by chapter 435 of the acts of 1960, is hereby further amended by striking out

the first sentence and inserting in place thereof the following sentence:

The compensation of traverse jurors impanelled to try cases of murder in

the first degree shall be dollars, and that of all other

traverse jurors and of grand jurors ten dollars, for each day's service.
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V. JUVENILE COURTS AND OFFENDERS

RESOLVE PROVIDING FOR AN INVESTIGATION AND STUDY
BY A SPECIAL COMMISSION RELATIVE TO A TEEN-AGE
JURY SYSTEM (H. 191)

Resolved, That an unpaid special commission, to consist of two

members of the senate, three members of the house of representa-

tives and two persons to be appointed by the governor, is hereby

established for the purpose of making an investigation and study

relative to the advisability of establishing a teen-age jury system,

so called, as currently used in Jacksonville, Florida, for the pur-

pose of assisting members of the judiciary in cases involving juve-

niles accused of misdemeanors.
* * * * *

The Council has made inquiries into the practicality of using a

"teen-age" advisory jury in juvenile cases. The purpose of such a

"jury" is to exercise a moral influence on the juvenile offender by
having a picked group of his "peers" present when his case is heard

or disposed of. None of the juvenile authorities interviewed seem
to believe that the introduction of such a practice would be appro-

priate. We feel that under the present statute governing the pro-

cedure in the juvenile sessions, such a jury is forbidden, and we do

not recommend any change in this law (Ch. 119, Section 38). We
believe that our juvenile court judges, with the assistance of the

probation officers and others who have experience and training to

fit them for their role, are far more qualified to decide upon the

proper disposition of the case than any group of youngsters. We
feel that "teen-age" juries might have some place in the school

systems and in community affairs, but there is no place for this

well-intended idea in the judicial system of the Commonwealth of

Massachusetts.

PARENT, ETC., AIDING DELINQUENCY OF CHILD

By H. 1526, it would be provided that any person who shall be

found to have caused, induced, abetted, encouraged, or contributed

toward the waywardness or delinquency of a child, or to have acted

in any way tending to cause or induce such waywardness or delin-

quency, may be punished by a fine of not more than five hundred

dollars or by imprisonment for not more than one year or both.

We recommend this bill. The present penalty is a fine of not

more than fifty dollars or imprisonment for not more than six

months.

We recommended this increase in penalty in our 34th report, and

we continue to urge a stiffer penalty for those who help pave the
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way which brings the child before the juvenile court. We think it

will prove of assistance to the juvenile courts to have the authority

to mete out a more severe punishment. We do not know of any

more serious offense in our society than that of leading a child into

criminal activity. When it is the parent or guardian who leads the

way, the breakdown of the family is complete.

DRAFT ACT
Section 63 of chapter 119 of the General Laws, as appearing in section 1

of chapter 95 of the acts of 1932, is hereby amended by striking out, in hnes

6 and 7, the words "fifty dollars or by imprisonment for not more than six

months," and inserting in place thereof the following words:—five hundred

dollars or by imprisonment for not more than one year or both.

CONTEMPT PROCEDURE FOR FAILURE TO COMPLY WITH
ORDER OF PAYMENTS

The following is Section 1 of H. 1946 which was referred to the

Council again this year

:

Section 1. Section 58 of chapter 119 of the General Laws, as most re-

cently amended by chapter 385 of the acts of 1948, is hereby further amended

by adding at the end thereof the following sentence:—^Where the parent,

guardian or other person fails to carry out the order of payment the court, on

petition by the person or agency aggrieved, after notice, may cite such par-

ent, guardian or other person to appear and show cause why such person

should not be adjudged in contempt of the court's order, and after a hearing

of the contempt citation may sentence the parent, guardian or other person

to imprisonment until the order is compiled with, but not for more than

one year.

We recommend this bill.

In our 32nd Report in 1958, we recommended this legislation

which continued to have the support of the late Judge John J.

Connelly of the Boston Juvenile Court thereafter.

Under the existing provisions of Chapter 119, § 58, it is pro-

vided that the court may make an order for payment by the parents

or guardian or other person responsible for the care and support

of the child. This payment is made to the institution, department,

division, organization, or persons furnishing the care and support.

No order for payment of money may be made until the parents

or others responsible shall have ''been summoned before the court

and given an opportunity to be heard." It is further provided that

the court may modify the order.

There is now no specific provision under which the parents or

other responsible persons can be adjudged in contempt, if they fail

to pay.

We might note that if a parent refused to support his child, in
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the ordinary situation, the probate court or the district court would

make short work of the matter. If an order for support of the pro-

bate courts is disregarded, the offender may be quickly cited for

contempt.

Our law also has provisions under which the relatives of persons

in state institutions may be ordered to make payments for support.

We would point out also that the money for the support of chil-

dren, who are adjudged as delinquent and committed, must either

come from the parents or others responsible or from the taxpayers

of the Commonwealth.
We again recommend the enactment of this necessary legislation.

We feel that if the parents cannot make support payments, the

judge will not make an order with which they cannot comply.

We do not recommend H. 1527 which seeks to accomplish the

same result as H. 1946 because H. 1527 does not contain the safe-

guard we find in H. 1946.

LIMITED PARENTAL LIABILITY FOR INTENTIONAL
TORTS OF CHILDREN

Several bills were referred to the Council again this year which

would impose financial liability on the parents of children who
commit acts resulting in personal injury and property damage to

others. We considered this type of legislation in our 34th Report

(1958) at page 20. The proposals fall into two main groups. One
suggestion is that, as a condition of probation in a juvenile case, the

child or his parents, or both, make restitution or reparation to the

injured party in a limited amount. The juvenile judge would in-

quire into the ability of the parents to make such restitution and

would, in the appropriate case, require them to pay up to $300 as a

partial reparation to the person who was injured or damaged by the

unlawful conduct of the child. We have previously said that a re-

quirement that the child make restitution (rather than the parent)

has been proven to be impractical. We again recommend that

Chapter 119 be amended by adding a new section to allow the

juvenile court to require parents to stand at least some of the fi-

nancial losses which result from the actions of their children.

The other suggestion would create a new form of tort action

which would clearly make parents liable for all damages resulting

from a "malicious or willful act" done by their minor child under

18. We do not recommend this concept.

We think that under the decision in Caldwell v. Zaher, 344 Mass.

590, a parent is presently liable in a tort action for certain actions

of his child. In this case, the court held that where it was alleged

that the parents knew of the dangerous propensities of their child.
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and had taken no steps to restrain those propensities, a cause of

action for damages existed. The court said:

—

"We are of the opinion that in circumstances like the present a parent is

under a duty to exercise reasonable care to prevent his minor child from in-

flicting injury, intentionally or negligently on others. This duty of parental

discipline arises when the parent knows or should know of the child's propen-

sity for the type of harmful conduct complained of and has an opportunity

to take reasonable corrective measures."

If the parents know that the child has a habit of assaulting peo-

ple, they may be negligent for their failure to curb this form of

misconduct.

The total amount received by the Probation Department of the

Boston Juvenile Court for "Restitution" between 1935 and 1944

was $1,617.29. The total amount received in the next ten year

period between 1945 and 1954 was $12,427.83.

The following table shows the amounts received in the period of

1955 through 1963

:

Year Restitution

1955 1,345.15

1956 2,159.61

1957 1,427.26

1958 2,184.56

1959 1,070.93

1960 1,178.09

1961 1,616.40

1962 1,313.16

1963 2,586.52

14,881.78

It is estimated that "Restitution" during the period 1955 to 1963

might have been at least three times the amount which was actually

paid. There are many reasons for the inability of the Juvenile

Court to collect adequate "Restitution." The draft act which we
propose now and have already proposed in 1958 will do something

towards the strengthening of the ability of the Probation Depart-

ment of the Juvenile Courts to collect additional sums from the

parents of juvenile offenders.

It will aid the juvenile courts in their ceaseless quest to force

parents to assume responsibility for their children if, in a proper

case, the court has power to oblige such parents to pay for some of

the damages.
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We recommend the following:

DRAFT ACT
Chapter 119 is hereby further amended by insertmg after section 62 the

following section:

—

§ 62A. If, as provided for in section sixtj'-two, the court determines that

restitution or reparation should be made to the injured party and the court

finds cause the court may order that the parents make restitution or repara-

tion to the injured person to such an extent and in such sum as the court

may determine, not exceeding three hundred dollars. No order for the pay-

ment of money shall be entered until the parents, by whom payments are to

be made, shall have been summonsed before the court and given an oppor-

tunity to be heard. If the payment is not made at once, it shall be made

through the probation officer who shall give a receipt therefor, keep a record

of payment, pay the money to said injured person, and keep on file his re-

ceipt therefor.
* * * *

We do not recommend H. #1529, and we do not recommend

either H. 2143 or S. 180. The latter two bills would create a new
action of tort without limits as to amounts.
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VI. MOTOR VEHICLE LAW

CHEMICAL AND BLOOD TESTS FOR "DRUNKEN DRIVING"

The following Bill H. #1319 was referred to the Council:

AN ACT MODIFYING EXISTING PROCEDURES RELATING TO THE
ADMINISTRATION OF CERTAIN CHEMICAL TESTS DESIGNED
TO MEASURE INTOXICATION.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

Section 24 of chapter 90 of the General Laws is hereby amended by strik-

ing out paragraph (1) (e) added by chapter 340 of the acts of 1961 and

mserting in place thereof the following paragraph:

—

(1) (e) In any prosecution for a violation of paragraph (1) (a) of this

section, evidence of the percentage, by weight, of alcohol in the defendant's

blood at the time of the alleged offense, as shown by chemical test or analysis

of his blood or as indicated by chemical test or analysis of his breath, shall

be admissible and deemed relevant to the determination of the question of

whether such defendant was at such time under the influence of intoxicating

liquor; provided, however, that if such test or analysis was made by or at

the direction of a police officer, (1) the results thereof were made available

to him upon his request, and the defendant was afforded a reasonable oppor-

tunity, at his request and at his expense, to have another such test or analysis

made by a person or physician selected by him. (2) Such chemical test or

analysis shall be given only when a police officer has reasonable grounds to

beheve a person was operating a motor vehicle while mider the influence of

intoxicating liquor. Whoever, upon any way or in any place to which the

public has a right of access or upon any way or in any place to which mem-
bers of the pubUc have access as invitees or licensees, operates a motor ve-

hicle shall be deemed to have consented to undergo such a chemical test or

analysis, unless he specificaUy, at the time of and before such a chemical test

or analysis is conducted, makes a statement or refusal to undergo such a

test or analysis. If such a statement of refusal is made by such a person, the

chemical test or analysis shall not be given. In such a case, however, the

police officer to whom such statement of refusal was made shall prepare a re-

port, stating that a police officer, who shall be named in said report, has

reasonable grounds to believe that the arrested person was operating a motor

vehicle under the influence of intoxicating liquor and that, upon request, the

arrested person refused to submit to such chemical test or analysis. This re-

port shall be signed by the police officer to whom the statement of refusal

was made and endorsed by the head of the department or by a person

authorized by the head of the department and shall immediately be delivered

or mailed to the registrar. Upon receipt of such report, the registrar shaU

suspend the license to operate of such person in accordance with the provi-

sions of section twenty-two. The registrar, after having suspended the li-

cense of such person, shah not reissue the license to such person until six

months after the date of said suspension. Blood shall not be withdrawn
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from any person for the purpose of any such test or analysis except by a

physician. If such evidence is that such percentage was five one hundredths

or less, there shall be a presumption that such defendant was not under the

influence of intoxicating liquor; if such evidence is that such percentage was

more than five one hundredths but less than ten one hundredths there shaU

be no presumption; and if such evidence is that such percentage was ten one

hundredths or more, there shall be a presumption that such defendant was

under the influence of intoxicating liquor.

It appears that the principal purpose of this bill is to amend the

present law so that any person who operates a motor vehicle on the

highways of Massachusetts shall be deemed to have consented in

advance to a blood test or chemical test to determine whether or

not he is legally intoxicated.

The consent of the defendant to such blood tests or chemical

test would no longer be required.

It appears that the refusal of such defendant to allow a blood

test or chemical test would, if this bill were passed, be admissible

evidence against him.

It also appears that failure to submit to the test would result in

an automatic suspension of the operator's license for six months at

least.

Another new element to be added to our law by this bill is the

provision that such blood tests or chemical tests shall be given only

when a police officer has reasonable grounds to believe a person

who is operating a motor vehicle while under the influence of in-

toxicating liquor. Under this provision, it appears to us that any-

one could be given this blood test or chemical test on the mere
suspicion of one police officer that his drinking affected his driving.

We do not recommend this bill.

There is already a statutory provision allowing chemical tests

and blood tests by Chapter 90 § 24 (1) (e). We do not think that

the suggested amendment will improve the administration of

justice in this type of case,

"DRIVING TO ENDANGER"

It was sought by H. 934 to amend Chapter 90, Section 24 (2) (a)

by establishing a new test or definition of the offense which is com-

monly known as ''Driving to Endanger."

The present provision reads:

—

"Whoever . . . operates ... a vehicle neghgently so that the lives or safety

of the public might be endangered. ..."

The amendment proposed would read:

—

"Whoever . . . operates ... a motor vehicle . . . grossly or in a negligent

manner so that the lives and safety of the public might be endangered. ..."
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We do not recommend this amendment. One cannot operate a

motor vehicle "grossly" and the rearrangement of the present

wording of the statute adds nothing but confusion.

This section of Chapter 90 has been the subject of many at-

tempts at revision. Ultimately it is for the General Court to decide

whether, in order to permit a conviction for "Driving to Endanger,"

there should be a requirement that the government must prove

more than ordinary or simple negligence. At present, there is no

necessity to find the defendant guilty of gross negligence in order

to obtain a conviction. The various suggestions in connection with

this statute seem to boil down to the proposition that many feel

that gross negligence should be shown in order to convict. There

is an equally vociferous faction which holds that the statute is

adequate as it stands and that the judge or the jury can arrive at

the right decision under the present law. We can only point out

that the decision of this issue is clearly a matter of legislative

policy. Bills to amend this particular section are likely to continue

to be filed and the General Court should judge them in light of the

comments set forth above.

DEPARTMENT OF PUBLIC WORKS TO BE GIVEN AUTHORITY
TO MAKE PARKING FINES FOR STATE HIGHWAYS

AN ACT ALLOWING THE DEPARTMENT OF PUBLIC WORKS TO
ESTABLISH A SCHEDULE OF FINES FOR PARKING VIOLATIONS
ON STATE HIGHWAYS.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

Section 1. Section 20A of chapter 90 of the General Laws as amended by

section 1 of chapter 786 of the acts of 1962 is hereby amended by adding in

line one, after the word "except," the words:—on state highways and.

Section 2. Said chapter 90 is hereby amended by striking out the first

paragraph of section 20C, inserted by section 6 of chapter 786 of the acts

of 1962 and inserting in place thereof the following:

—

Section 20C. On all state highways, in the cities of Boston and Cam-
bridge and in any city or town which accepts the provisions of this section it

shall be the duty of every police officer who takes cognizance of a violation

of any provision of any rule, regulation, order, ordinance or by-law regulat-

ing the stopping or parking of motor vehicles established for their respective

city or town or by the department of public works for state highways, forth-

with to give the offender a notice, which shall be in tag form as provided in

this section, to appear before the clerk of the district court having jurisdiction,

at any time during office hours, not later than twenty-one daj^s after the date

of such violation. All tags shall be prepared in triphcate and shall be pre-

numbered.
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Section 3. Said section 20C of chapter 90 is hereby further amended by in-

serting after the fifth paragraph the following paragraph:

—

The department of public works shall, from time to time, establish by rule

or regulation a schedule of fines for offenses subject to this section committed

within the limits of any state highway.

* * * *

This bill would amend section 20A by changing the first sentence

to read:

It shall be the duty of any police officer, except ON STATE HIGHWAYS
AND in cities and towns subject to the provisions of section 20C, who takes

cognizance of a violation of any provision of any rule, regulation, order or

by-law regulating the parking of motor vehicles established by any city or

town or by any commission or body empowered by law to make such rules

or regulations therein, forthwith to give to the offender a notice to appear

before the clerk of the district court having jurisdiction ... etc.

This section 20A is intended to permit the non-criminal disposi-

tion of parking offenses. The penalties for the violation of parking

offenses as stated by section 20A are as follows:

—

FIRST OFFENSE (calender year) NO FINE
SECOND TO FIFTH inclusive $1.00

SIXTH and subsequent offenses $2.00

Thus under existing law, the person who parks his vehicle on a

state highway is now subject to the fines as above mentioned. The
Department of Public Works has no authority to provide some
different set of fines or other dispositions for these offenses. By
amending Section 20A as proposed by this bill (H. 77), the non-

criminal disposition of parking offenses on state highways by the

imposition of the above schedule of fines would cease.

The further provision of the bill amends section 20C by adding

to the list of regulatory authorities over parking the name of the

department of public works.

The effect of this change would be to enable the department of

public works to establish a schedule of fines such as has been estab-

lished in Boston, Cambridge, and elsewhere. The fines for parking

violations would be not more than FIFTEEN DOLLARS for each

offense instead of the present maximum of TWO DOLLARS for

each parking offense on a state highway.

We assume that the suggested legislation has the support of the

department of public works on the basis that it will assist in keep-

ing state highways clear for travel and that legislation is necessary

for such purpose.

We would point out that the enactment of this amendment to

Chapter 90 would make it more expensive to park overtime on a
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state highway passing through the center of Northampton than it

would be to park overtime on a side street in the same town. Two
different sets of rules would apply in the same community. One
would be set under Sec. 20A, and the set of rules for state highways

would be set under Section 20C. One culprit would pay $2.00 while

another just around the corner would pay up to $15. There is no

doubt that such an amendment would take away local control over

parking.

VII. STATUTE OF FRAUDS

TESTAMENTARY DISPOSITIONS
UNDER THE STATUTE OF FRAUDS

Under the existing § 5 of Chapter 259 of the General Laws it is

provided as follows

:

"§ 5 Agreement to Make a Will, etc., to be in Writing—No agreement to

make a will of real or personal property or to give a legacy or make a de-

vise shall be binding unless such agreement is in writing signed by the per-

sons whose executor or administrator is sought to be changed, or by some

person by him duly authorized. ..."

Two proposed amendments of this section have been suggested.

Both suggestions would add language which would make the statu-

tory requirement of a written agreement applicable to agreements

"to revoke or not revoke" a will, codicil, legacy, bequest, or devise

or to refrain from making a will, codicil, legacy, bequest or devise.

The distinction between the two proposed bills (§ 219 and § 220)

is that in the former the agreement in writing must be signed by:

"either the person who is sought to be charged or the decedent whose ex-

ecutor or administrator is sought to be charged, or by some person duly

authorized by a writing signed by such person or decedent."

H. 220 would not require that there be written and signed proof

to show that the person involved here had given authority to some
other person to act under the conditions covered by the statute.

The present statute has stood since 1888. It is pointed out to us

by Franklin C. Cunningham Esquire, of the Boston Bar, (the peti-

tioner who sponsored both § 219 and 220) that it had been the

opinion of the bar that § 5, as it now stands, required a written

agreement if it was proposed to prove that there had been an agree-

ment not to revoke a will. (See: West v. Day Trust Company, 328
Mass. 381.)

Mr. Cunningham reports to us that in 1963 the Circuit Court
of Appeals for the First Circuit held in Foman v. Davis, 316 F. (2d)
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254, 256 that § 5 of Chapter 259 does not apply to oral agreements

to die intestate, and that such oral agreements may be enforced.

There is an apparent uncertainty at the present time as to what
types of testamentary dispositions, including dispositions which are

altered after an agreement which rules out any revocation or

change, are required to be in writing under the statute which is de-

signed to prevent frauds and perjury.

It is the aim of the proposed legislation to require that those who
wish to express their intent to make a will, or a devise or a legacy,

or to agree NOT to make, revoke, change a will, shall sign a written

agreement to give their intent legal effect.

We recommend that this be done. We further recommend that

H. 219 be enacted and thus indicate that we prefer that there must
be written authority given to any person who has been authorized

to bind another in regard to the disposition of his estate.

The enactment of the amendment would not prevent persons

who had rendered services or conveyed property in reliance on an

oral agreement from recovery of the fair and reasonable value of

the services rendered or the property conveyed. Nothing should be

done to prevent a just claim in quantum meruit. Many there will

always be who will render services, in particular, in reliance upon
an oral agreement. While such persons are not permitted to avoid

the requirements of the statute of frauds, the injustice of prevent-

ing them from recovery of the fair value of what they have given is

obvious.

We, therefore, recommend the following which is S. 219:

DRAFT ACT
AN ACT TO CLARIFY THE STATUTE OF FRAUDS WITH RESPECT
TO TESTAMENTARY DISPOSITIONS.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

Section 1. Section 5 of chapter 259 of the General Laws is hereby amended

by striking out the same in its entirety and substituting therefor the follow-

ing:

Section 5. No agreement to make a will of real or personal property or

codicil thereto or to give a legacy, bequest or devise, or to revoke or not to

revoke a will, codicil, legacy, bequest or devise, or to refrain from making a

will, codicil, legacy, bequest or devise or any other agreement about making

or not making a will, codicil, legacy, bequest or devise, shall be binding unless

such agreement is in writing and signed by the person whose executor or

administrator is sought to be charged, or by some person duly authorized

thereunto by him in writing.

Section 2. Chapter 259 of the General Laws is hereby further amended

by inserting after section 5 thereof as amended by section 1 of this act the

following

:
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Section 5A. Section 5 of this chapter shall not apply to any agreement

made prior to May seventeenth, eighteen hundred and eighty-eight, and any

agreement made between that date and October first, nineteen hundred and

sixty-five shall be governed by said section 5 as it existed prior to the enact-

ment of this section.

Section 3. This act shall take effect upon October 1, 1965.

VIII. TORT LIABILITY

AN ACT ESTABLISHING THE LIABILITY OF THE COMMON-
WEALTH AND ITS POLITICAL SUBDIVISIONS IN ACTIONS
OF TORT (H. 2894)

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows

:

Section 1. Chapter 34 of the General Laws is hereby amended by insert-

ing after section 1 thereof the following section:

—

Section 1A. The counties shall be liable in an action at law for the torts

of their officers, whether elected or appointed, and their employees committed

within the scope of their official duties or employment.

Section 2. Chapter 40 of the General Laws is hereby amended by insert-

ing after section I thereof the following section:

—

Section 1A. Cities and towns shall be hable in an action at law for the

torts of their officers, whether elected or appointed, and their employees

committee \vithin the scope of their official duties or employment.

Section 3. Section I of chapter 258 of the General Laws is hereby amended

by adding at the end thereof the following paragraph:

—

The commonwealth shall be liable in an action at law which may be com-

menced in the district courts or the superior court for the torts of its officers,

whether elected or appointed, and its employees committed within the scope

of their official duties or employment, and any judgment entered against the

commonwealth in such an action shall be paid in the manner provided by

section three of this chapter.

Section 4. Chapter 258 of the General Laws is hereby amended by strik-

ing out section 3, as most recently amended by chapter 518 of the acts of

1951, and inserting in place thereof the following section:

—

Section 3. If final judgment or final decree is entered in favor of the pe-

titioners, plaintiff or parties other than the commonwealth, the clerk of the

court where such judgment or decree is entered, shall within seven days after

the final disposition of the case, transmit a certified copy of the docket en-

tries and a certificate of such judgment or entry of such decree showing the

amount due from the commonwealth, to the comptroller who shall notify

the governor, shall draw his warrant for such amount on the state treasurer.
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who shall pay the same from any appropriation made for the purpose by the

general court.

We do not recommend this bill which would, we believe, immedi-

ately and completely abolish the doctrine of sovereign immunity
on the part of state, county, city and town governments.

It is the position of those who sponsor this legislation that the

existing indemnification procedures such as those in Chapter 12,

Sec. 3B; Chapter 16, Sec. 4C; and Chapter 41, Sec. lOOA; cover

only a "fraction of the possible liability-creating situations" and

that recovery is by no means sure or adequate in every instance.

We think that a governmental tort liability statute, with proper

safeguards, would be worth the further consideration of the legisla-

ture. The proposed statute has no adequate provisions to protect

the public at large. Whatever the merits of a tort liability statute

might be, we are convinced that this proposed bill goes too far.

RESOLVE PROVIDING FOR AN INVESTIGATION BY THE JU-
DICIAL COUNCIL RELATIVE TO AUTHORIZING HUS-
BANDS AND WIVES TO SUE EACH OTHER IN ACTIONS
OF TORT (H. 3138)

Resolved, That the judicial council be requested to investigate

the subject matter of current house document numbered 3118, rel-

ative to authorizing husbands and wives to sue each other in ac-

tions of tort, and to include its conclusions and its recommendations,

if any, in relation thereto, together with drafts of such legislation

as may be necessary to give effect to the same, in its annual report

for the current year.

LAWSUITS BETWEEN HUSBAND AND WIFE (H. 3118)

An Act Authorizing Husbands and Wives To Sue Each Other In

Actions Of Tort

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows

:

Chapter 209 of the General Laws is hereby amended by striking out sec-

tion 6, as amended by section 2 of chapter 765 of the acts of 1963, and insert-

ing in place thereof the following section:

—

Section 6. A married woman may sue and be sued in the same manner

as if she were sole.

* * * *

It was the traditional view that a husband and wife are one.

Suits by the husband against the wife were ill-favored for many
reasons not the least of which was the opportunity for collusion.
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The simple situation of the common law made it incongruous for

a wife to sue her husband if he ran her down with a coach and six,

or even a blooded stallion. Not only did the husband have to pro-

vide the wife's necessaries, but he probably did not carry liability

insurance for such family tragedies.

In these days there is still reason to discourage tort suits between

husband and wife who are living together as a family unit. The
opportunities for fraud are obvious. The inter-spousal litigation

would also play havoc with family peace.

In our experience, inter-family tort suits are now sufficiently per-

plexing to make us adopt a course of extreme caution. We might

mention the automobile passenger cases which, under our law, now
require proof of gross negligence against the operator if the passen-

ger is to recover from him. In dealing with such cases where mem-
bers of the same family are involved, we feel that the perspicacity

of Diogenes is hardly sufficient.

We do think that there could be tort cases where it was unfortu-

nate that the wife could not sue her husband. If unknown to the

wife, the husband crashed his dump truck into the side of a bus in

which she was riding and assuming no negligence on the part of the

bus company, it would be difficult to argue that, at least in this

case, it was unreasonable to allow the wife to sue for her injuries.

However, this is the exception, not the rule.

Because of the increasing prevalence of marital disunity, we feel

the time has come to take a step in the direction of inter-spousal

litigation which we have not taken before. We feel and we recom-

mend that if in fact spouses are separated from each other and are

no longer living together as a family unit, whether there is a decree

of court or not, the spouses should be able to sue and be sued by the

other in tort.

Section 6 of Chapter 209 now permits suits in contract as defined

in Section 2.

We recommend the following:

DRAFT ACT
Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

Chapter 209 of the General Laws is hereby further amended by adding

the following section:

—

Section 6A. A married woman may sue her husband and be sued by him

in tort in the same manner as if she were sole, provided that she is actually

living apart from her husband at the time the cause of such tort action ac-

crued.
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AN ACT ESTABLISHING LIABILITY FOR INJURIES CAUSED
TO CHILDREN AS THE RESULT OF THE EXISTENCE OF
ATTRACTIVE NUISANCES, SO CALLED (H. 2641)

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same as

follows

:

Chapter 231 of the General Laws is hereby amended by inserting after

section 85E, as added by chapter 300 of the acts of 1959, the following sec-

tion:

—

Section 85F. Any person who creates a condition dangerous to children

under the age of twelve, upon his own land or upon the land of another, or

permits such a condition to remain after he knew or should have known of

its existence, and he knew or should have known that such condition would

attract children of tender years, shall be liable in tort for damages for injury

to the person or property of such children resulting from such condition;

notwithstanding that at the time of said injury said child may have been

a trespasser.

We do not recommend this bill which would establish the "At-

tractive Nuisance" doctrine in Massachusetts.

Under the present law, a landowner owes a duty to an infant

trespasser or licensee to abstain from wanton or reckless misconduct.

"The essence of wanton or reckless conduct is intentional conduct,

by way either of commission or of omission where there is a duty

to act, which conduct involves a high degree of likelihood that sub-

stantial harm will result to another." {Com. v. Welansky, 316 Mass.

383, 397-401)

The effect of this bill would tend to make the owner of land an

insurer and impose liability on him regardless of the degree of fault.

None of the safeguards contained in Section 399 of the Restate-

ment of Torts (or in the proposed revision now being considered)

is included in the proposed bill.

AN ACT RELATIVE TO THE LIABILITY OF THE OWNERS OF
CERTAIN PREMISES UPON WHICH PERSONS HAVE EN-
TERED FOR THE PURPOSE OF HUNTING OR FISHING
(H. 2903)

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows

:

Section 1. Chapter 231 of the General Laws is hereby amended by insert-

ing after section 85E, as added by chapter 300 of the acts of 1959, the fol-

lowing section:—
Section 85F. Any person who enters the premises of another, without

the payment of consideration, for the purpose of hunting, fishing, trapping,
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camping, water sports, hiking or sightseeing, and who is injured upon proof

of the wanton, wilful or reckless misconduct of the owner or person in con-

trol of said premises. Any such person who has paid consideration as a con-

dition to permission granted to enter such premises and is so injured, shall

be entitled to recover damages upon proof of the negligence of the owner or

person in control thereof.

We do not recommend this bill.

We have ascertained that the intent of those who sponsored this

bill is not reflected in the version which was printed as H. 2903.

Because the bill, as filed, does nothing but restate general princi-

ples of existing law, we do not think such legislation is meaningful.

Should the proponents of legislation which would make landown-

ers more willing to allow the use of their land for hunting and

outdoor activities file new legislation, we would be willing to con-

sider the practical legal problems involved.

AN ACT EXEMPTING REGISTERED PHYSICIANS FROM CIVIL
LIABILITY FOR EMERGENCY CARE OR TREATMENT
RENDERED TO PERSONS ATTENDING A PUBLIC GATH-
ERING (S. 185)

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows

:

Chapter 112 of the General Laws is hereby amended by striking out sec-

tion 128, inserted by chapter 217 of the acts of 1962, and inserting in place

thereof the following section:

—

Section 128. No physician duly registered under the provisions of section

two or two A who, in good faith, renders emergency care or treatment at the

scene of an accident to any person injured on the highway or to any person

attending a pubhc gathering, shall be liable in a suit for damages as a result

of his acts or omissions, nor shall he be liable to a hospital for its expenses if,

under such emergency conditions he orders a person hospitalized or causes

his admission.

AN ACT EXEMPTING CERTAIN MEMBERS OF RESCUE UNITS
FROM CIVIL LIABILITY FOR FIRST AID TREATMENT
ADMINISTERED AT THE SCENE OF AN ACCIDENT TO
PERSONS INJURED IN MOTOR VEHICLE ACCIDENTS
(S. 749)

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows

:

Section 128 of chapter 112 of the General Laws, as amended by chapter 59

of the acts of 1964, is hereby further amended by adding the following para-

graph:—No person who is a member of a rescue unit of a fire or police de-
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partment or of any other rescue unit, private or public, and who holds an

accredited Red Cross first aid certificate shall be liable in a suit for damages

as a result of any act or omission in administering, in good faith, first aid

treatment at the scene of an accident to any person injured on the highway

as the result of a motor vehicle accident or in transporting the victim of such

accident.

LIABILITY OF PHYSICIANS AND OTHERS
RENDERING EMERGENCY TREATMENT

S. 185 is an Act extending the exemption of physicians and sur-

geons from civil liability for emergency care or treatment in cer-

tain situations. The so-called ''Good Samaritan" law.

Senate 749 would extend the exemption still further to members
of rescue units of fire or police departments and to persons holding

accredited Red Cross first-aid certificates.

There has been some talk that doctors present at the scenes of

accidents have declined to render first aid to persons injured for

fear that they might become liable to lawsuits and heavy damages.

To us it seems that the risk is slight, and we would suppose that

in most instances the professional instinct of the doctor would
lead him to give such aid as he could without thought of conse-

quences. Still, it cannot be said that there is no possible risk. A
physician is ordinarily held to a very high standard of duty, and
especially if he lives in another state, he cannot be expected to

know just what liability he might incur in this Commonwealth.
Accordingly by C. 217 of the Acts of 1962, the General Court
granted immunity from liability to physicians duly registered un-

der sections 2 and 2A of Chapter 112 of the General Laws. By
Chapter 59 of the Acts of 1964, protection was extended to phy-

sicians resident in ''another state."

But this immunity was limited to instances of care or treatment

of a person injured as the result of a motor vehicle accident on a

highway.

We think the principle of these acts is sound, but it is obvious

that the acts do not include all instances to which the principle

would seem applicable. Senate 185 now referred to us would extend

the immunity to instances of persons "attending a public gather-

ing." But even this does not seem to us sufficiently broad. It

would still leave many instances uncovered. Cases that readily

come to mind are those of persons injured at a fire, of drowning
persons, of choking, of heart failure, and doubtless there are many
others. We think it would be better to enact a more comprehensive
law than it is to amend this section every time a new instance

comes to light.

Furthermore, it seems to us that immunity ought not to be lim-
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ited to physicians registered in this commonwealth or in another

state. It will sometimes happen that the only qualified person

available is a physician or surgeon authorized to practice in some

Canadian Province. These jurisdictions also have laws designed

to secure competent practitioners.

We do not favor further extension since criteria of qualifica-

tions are usually lacking and other persons are not held to the

standards of physicians and surgeons and liability for errors of

judgment on their part is very unlikely. For this reason we do

not recommend Senate 749.

We recommend the following:

DRAFT ACT
An act exempting physicians and surgeons from civil liability for

necessary care or treatment rendered in cases of immediate emer-

gency.

Be it enacted, etc., as follows:

Chapter 112 of the General Laws is hereby amended by striking

out section 12B inserted by Chapter 217 of the acts of 1962 and

amended by Chapter 59 of the acts of 1964 and inserting in place

thereof the following section

:

Section 12B. No phj^sician or surgeon duly authorized to practice in this

Commonwealth, in an}' other state of the United States, in the District of

Columbia or in any of the Canadian Provinces who, in good faith, renders to

any person immediately necessary care or treatment at the scene of an acci-

dent on the highway, or in any other emergency, or at a public gathering,

shall be liable in a suit for damages as a result of his actions or omissions,

nor shall he be liable to a hospital for its expenses if, under such emergency

conditions, he orders a person hospitalized or causes his admission.
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IX. TRUST FUNDS FOR THE
CONSTRUCTION INDUSTRY

CONTRACTOR'S "TRUST FUNDS "

H. 2897 of 1964 is a bill identical with S. 116 which was filed in

the 1963 General Court on petition of the "Associated Subcontrac-

tors of Massachusetts." The purpose of this legislation is to pro-

tect subcontractors and others who perform labor and furnish ma-
terials in the erection, alteration, or repair of any structure or

improvement of real estate. The plan also applies to public im-

provements. The following is a brief summary of the very lengthy

provisions of H. 2897:—
OPERATION OF THE PLAN

If the owner of real estate receives funds for the payment to a contractor

in return for "improvements," such funds would be impressed with a trust

which would be a separate trust fund to be held by such owner or by a con-

tractor, or sub-contractor as trustee.

PURPOSE
The purpose of these trusts would be to assure payment to the person or

persons who perform the labor or furnish the materials or services.

The corpus of a trust of which the owner was trustee would include any

proceeds of construction money, construction loans, proceeds of the sale of

real estate upon which the improvement was made, assignments of future

rents, and assignments of insurance.

The corpus of a trust of which a contractor was trustee would consist of

funds received under a contract, funds assigned thereunder, and proceeds of

casualty insurance.

The corpus of the trust of which a subcontractor is trustee are funds re-

ceived under the subcontract, funds assigned thereunder, and insurance pro-

ceeds.

BENEFICIARIES

The "beneficiaries" of these trusts would be those who perform the labor,

furnish the materials, or perform professional services. Legal services are not

included. In addition, the trust fund would be applied to pay income taxes,

unemployment insurance, employer contributions, union assessments, insur-

ance premiums and bond premiums.

If the Trustee diverts any of the assets of the trust he would be guilty of

diversion.

A "Notice of Lending" feature is included under which a trustee could

show that a transfer was not a "Diversion" because it was really an advance

within the scope and purpose of the trust. Under this the owner or contractor
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could lend money (after filing the NOTICE with the secretary of state) and

gain protection or establish a defense.

There is no measure or standard as to what "lending" would be proper.

The Trustee could decide the time and method of payment. Provisions are

included for detailed record keeping and the "beneficiaries" have a right to

examine the records. Failure to keep records would be a presumption of

larcenous intent.

ACTIONS TO ENFORCE THE TRUST
Any "beneficiary" or the trustee may enforce the trust at any time. Only

one court action can be maintained any one time, and the plan anticipates

a joinder of parties. Time limits are set up also.

The relief to be granted includes the prevention of diversions, the restitu-

tion of assets, accounting, determination of rights to trust assets, require-

ments that security be given, and orders for distribution. Other appropriate

relief may be given.

A scheme is set up for distribution pro rata of the trust assets in the

event of insufficient funds. This provision compares with the federal Bank-

ruptcy Act and apparently has the same purpose.

The existing lien statutes are not affected and payment to eliminate a lien

is not an "unauthorized preference."

PENAL PROVISIONS

Anyone who makes off with funds received from insurance proceeds would

be guilty of larceny.

Anyone who misappropriates trust funds would be guilty of larceny or

perjury or both.

The penal provisions are quite unrealistic, but they are of great deterrent

force.

We do not recommend this complicated new procedure set forth

in H. 2897 of 1964 and in S. 116 of 1963.

The subcontractor, under the present law, finds himself in a dif-

ficult position when, after the work has been completed, the owner
and the general contractor or one of them refuses to make com-
plete payment. The practical day to day operations of the sub-

contractor and the practical requirements of the business, make it

apparent that the filing of liens prior to the commencement of the

work is the exception rather than the rule. It is our understanding
that some general contractors will not permit the filing of such
liens. It may be true that this prohibition is not sanctioned by
the law, but it is unrealistic to suppose that such is not the com-
mon practice.

At least in Massachusetts, contracting is somewhat of an art.

The subcontractor engages in a business which has many perils.

There are rewarding subcontracts, and there are those which result

in losses.



70 JUDICIAL COUNCIL P.D. 144

It is a common complaint that the general contractor or the

owner forces the builder and his subcontractors to make settlement

of disputed claims under harsh conditions. For example, if it is

agreed that the subcontractor has completed the work and is en-

titled to $25,000, the owner or contractor may hold up the payment
of the $25,000 because the subcontractor also claims extras in the

amount of $1,500. Because of his financial position, the subcontrac-

tor must either take what he can get or proceed with a lawsuit.

The litigation is undesirable because of the length of time it takes

to obtain a hearing and adjudication of the matter. Even under

the most optimum conditions in the courts, the inevitable delay

of litigation discourages the most just claim.

We feel that this tjrpe of controversy is the most common. We
recommend that such cases be disposed of as speedily as possible.

We think that it is unrealistic to suppose that the majority of

subcontractors in Massachusetts could keep the required records

of every contract, small or large, under this bill. We do not feel

that this bill will solve the most common dilemma of the subcon-

tractor which we have referred to.

We further believe that such a bill would unduly complicate the

procedures now involved in making construction loans, especially

the construction loans which are made by savings banks, life in-

surance companies, and other similar financial institutions.
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X. UNIFORM STATE LAWS PROPOSED

UNIFORM INTERSTATE AND INTERNATIONAL PROCEDURE
ACT UNIFORM FOREIGN MONEY JUDGMENT ACT

I.

Two of the ''uniform" acts supported by the Commissioners on

uniform state laws were referred to the Judicial Council this year.

We have discussed these uniform acts at great length and have

come to the conclusion that further study should be given to both

of them. The Uniform Interstate and International Procedure

Act would probably have a very real and immediate impact on

litigation carried on in the courts of the Commonwealth if it were

to be enacted. One of the more important features of this act is the

reaching out of the jurisdictional arm of the courts of Massachu-
setts to beckon certain litigants to come to this commonwealth to

defend actions against them. Under the uniform act many more
persons who transacted business in this commonwealth, or com-
mitted a tortious act, or had real estate here, and otherwise made
their presence felt here, would become subject to suit in the Massa-
chusetts courts where they are not subject to such jurisdiction now.

There are other features to this uniform act which deal with the

taking of depositions beyond the borders of this commonwealth and
with matters such as the proof of foreign law and the proof of public

records from other jurisdictions.

II.

The Uniform Foreign Money Judgment Act would not have any
real impact on our judicial system as we now recognize valid and
legitimately obtained foreign judgments. Those who propose the

new uniform act support it on the principal basis that it will help

Massachusetts residents who bring suit on Massachusetts judg-

ments in foreign lands. We have no statistics from which we can

discover the frequency of such cases, but we do not believe that

many instances have arisen involving the enforcement of a foreign

judgment here in Massachusetts. We have been told that the re-

ciprocal feature of this uniform act is important to Massachusetts
citizens because a foreign court following a rule of reciprocity is

more likely to favor a Massachusetts statute than a rule found only

in judicial decisions.

In both instances, we are reserving our opinion as to the neces-

sity for this legislation in Massachusetts. We intend to study both

uniform acts during the coming year and will advise the General

Court of our conclusions at the end of 1965. We invite those who
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are interested in these two proposals to give us the benefit of their

opinions and suggestions.

The Council was also asked to consider the recent New York law

mentioned in H. 2902 which became effective on September 1, 1963,

and which reads as follows:

—

Section 302. "Personal Jurisdiction by acts of non-domiciliaries

(a) Acts which are the basis of jurisdictiofi

A court may exercise personal jurisdiction over any non-domiciliary

or his executor or administrator, as to a cause of action arising from any of

the acts enumerated in this section, in the same manner as if he were a

domiciliary of the state, if, in person or through an agent, he:

—

1. transacts any business within the state; or

2. commits a tortious act within the state, except as to a cause of

action for defamation of character arising from the act; or

3. owns, uses or possesses any real property situated within the state

(b) Effect of Appearance. Where personal jurisdiction is based solely upon

this section, an appearance does not confer such jurisdiction with respect

to causes of action not arising from an act enumerated in this section."

(Citation: Section 302 (Art. 3) of New York Civil

Practice Law and Rules. (CPLR) Effective on 9-1-63,

possibly retroactive.)

The above is the statute to which the Council was referred, but

in its consideration, reference to Section 313 was necessary, and
one finds that service of process under Section 302 is to be made
by...

"any person authorized to make service within the state or by any person

authorized to make service by the laws of the state, territory, possession or

country in which service is made or by any duly qualified attorney, solicitor,

barrister or equivalent in such jurisdiction."

Because of the fact that § 302 of the New York Civil Practice

Law is similar to some of the proposals of the Uniform Interstate

and International Procedure Act, we are also reserving our opinion

on the desirability of such legislation and will report on it in our

41st Annual Report.
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XI. WRONGFUL DEATH ACTIONS
AND DAMAGES

RESOLVE PROVIDING FOR AN INVESTIGATION BY THE JU-
DICIAL COUNCIL RELATIVE TO ACTIONS FOR DEATH
AND INJURIES RESULTING IN DEATH (H. 3456)

Resolved, That the judicial council be requested to investigate

the subject matter of current house document numbered 560,

amended, relative to actions for death and injuries resulting in

death and the methods, manner and amount of payments in said

actions, and to include its conclusions and its recommendations,

if any, in relation thereto, together with drafts of such legislation

as may be necessary to give effect to the same, in its annual report

for the current year.

DAMAGES FOR WRONGFUL DEATH

There is a renewed interest in the status of Massachusetts law

with regard to the amount of money damages which may be recov-

ered by the survivors of one who is killed due to the negligence of

another. Massachusetts retains the more conservative rule that

damages for wrongful death cannot exceed the statutory maximum
of $30,000. As we have pointed out in past years, there was no
right to recover any damages for wrongful death at common law.

The present statute (Chapter 229) is the result of a doctrine es-

tablished before the Civil War. Commenting on an early statute

permitting recovery of a limited amount from a common carrier,

in cases of wrongful death, the court said in 1848 that ''the penalty,

when thus recovered, is conferred on the widow and heirs, not as

damages for their loss, but as a gratuity from the commonwealth."
Carey v. Berkshire, 1 Cush. 475.

In 1949, our wrongful death statute allowed recovery in a mini-

mum amount of $2,000 and up to the maximum of $15,000 de-

pending on the degree of culpability of the person who caused the

death. Damages for pain and suffering, and other incidental dam-
ages were and are in addition to the statutory maximum. In 1958

the maximum was raised to $20,000, and in 1962 the statute was
amended so that the minimum was $3,000 and the maximum was
$30,000.

There is a current demand from some quarters that Massachu-
setts, and other jurisdictions which limit recovery by statute, re-

peal what is called an "anachronistic, arbitrary, and unjust limita-

tion." The recent cases arising from the crash of an airliner on
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Nantucket in 1958 seem to demonstrate the issues here. In Kilberg

V. Northeast Airlines, Inc., 172 N.E. 2d 526; 211 N.Y.S. 2d 133

(1961) the state court of New York awarded full compensatory

damages to the survivors of the crash victim, based on the pecu-

niary loss to them, despite the statutory limit in effect in Massa-

chusetts where the death occurred.

Pearson v. Northeast Airlines, 309 F. 2d 553 (C. C. A-2, 1962)

seems to strengthen the Kilberg case. In the Pearson case the trial

in the Federal court in New York resulted in a damage award of

$133,943 for the death of the New York resident who, like Kil-

berg, was killed in the 1958 Nantucket crash. The finding of the

trial court was appealed and it was held in 307 F. 2d 131 that the

full faith and credit clause compelled the New York federal trial

court to limit the recovery to the $15,000 maximum allowed by
statute at the time of the crash. The case was appealed further to

the full bench of the Circuit Court of Appeals for the 2nd Circuit.

Speaking for the majority (6-3), Judge Kaufman said that the

constitutional law did not prevent the application of the policy set

forth in the New York constitution which forbade any statutory

limit on recovery in such cases. Certiorari was denied in this case

by the U. S. Supreme Court in 1963 (373 U. S. 912).

Thus, the New York courts not only awarded the crash victims

vastly more than the Massachusetts maximum, but also adopted

the legal principle that the penalty type of statute in Massachu-

setts (which made the award depend on the degree of culpability

of the airline) was not applicable in New York, and that the true

measure of damages was the actual pecuniary loss sustained by the

survivors of the victims.

The storm of controversy revolves around the fact that if either

the Kilberg or Pearson cases had been disposed of in the Massachu-

setts courts, the maximum award for wrongful death would have

been $15,000 each, exclusive of any damages for pain and suffering.

Our present wrongful death statute seems affected by inflation

and rising costs. We are recommending that it again be amended
so that the minimum award shall be $5,000 and the maximum shall

be $50,000. We think it is for the General Court to decide whether

or not to remove the limit entirely.

In those jurisdictions where the amount of damages is governed

by the measure of actual pecuniary damages suffered, rather than

by the "penal" formula which is the basis of the Massachusetts

rule, some of the awards might seem very high. Recently the sur-

vivors of a gifted concert pianist were awarded damages in excess

of $900,000 for the loss to them because of his death. In other jur-

isdictions where the pecuniary loss formula applies, notably in
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New York, Pennsylvania, and some of the southern states, awards

of in excess of $100,000 have been made to the survivors of the

average bread-winner with a wife and children for the wrongful

death of the head of the family.

THE PECUNIARY LOSS" DOCTRINE

We think it appropriate to give an example of the manner in

which damages are measured under the "Pecuniary Loss" method.

The following example assumes the wrongful death of a bread-

winner of 45 years who leaves a wife and two children ages 10 and

12. It is assumed that this individual dies after a one year illness

and as a direct result of the negligence of another. It is also as-

sumed that his salary was $8,000 per year. The elements of dam-
age are as follows:

—

DAMAGES UNDER "PECUNIARY LOSS" DOCTRINE
1. Loss of Support

a. One year during the last illness $ 8,000

1. Gross wages from employment $ 8,000

2. Allowance for increases 2,000

Total $ 10,000

3. Less taxes and personal maintenance 3,500

Net 6,500

4. Life expectancy 20 yrs X 20

$130,000 $130,000

Total Loss of Support $138,000

Loss of Services At Home
a. Past services performed by husband for which family paid

while he was sick at $10.00 a week
_.

$ 500
b. Loss of future services over next 8 years on same basis 4,000

Total For Loss of Services At Home $ 4,500

Loss of Father's Instruction And Guidance
a. 10-vear-old child, 8 years @ $1,500 $ 12,000

b. 12-year-old child, 6 years @ $1,500 9,000

Total $ 21,000

4. Wih's Loss of Companionship
a. Arbitrary figure $ 5,000

5. Expenses of Last Illness

a. Actual costs (insurance paid or not) $ 5,000

6. TOTAL $173,000

7. Attorney's Fees (Discretionary)

Note: There is considerable doubt that Items 2 and 3 (and to some extent Itern 4) are

recoverable under the law of Massachusetts at this date. It is probable that such items do
not constitute legal damages in the typical case which arises now.
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If attorneys' fees of 25% were paid in addition to the above

award, as has been suggested by some, the total would be in excess

of $216,000. If attorneys' fees of the same amount were deducted

from the net proceeds available to the survivors, the net sum to

them would be about $130,000. This percentage for attorneys'

fees is, of course, less than the arrangement customarily followed

in Massachusetts.

Under the provisions of Chapter 229 of the General Laws, the

maximum award (exclusive of damages for pain and suffering, and

damages for actual medical expenses and losses before death)

would be $30,000. We feel that a case like the one above might

possibly be worth between 40% and 50% of the amount ascer-

tained under the "Pecuniary Loss" rule if Massachusetts law was

applied to this hypothetical case.

It is obvious on the basis of experience with this type of case that

the jury verdicts in Massachusetts are affected by the statutory

limit of $30,000. Common sense tells us that the awards made for

pain and suffering before death often appear to be larger than one

would expect considering the evidence which is presented on the

amount of pain and suffering which took place. Where the death

is instantaneous, and there is no evidence of pain and suffering,

the statutory maximum must apply under present law.

In awards for permanent disability, where the victim lives on,

there is no statutory limit. The bread-winner, who is rendered a

permanent invalid, may recover suras which seem adequate if prop-

erly invested, to make up for the care and otherwise compensate

the family and the victim. Truly there is speculation in such

awards. No one knows how long the victim will live, what pain he

will endure, whether or not he would have worked for the same

wages, etc. The same speculation is present under the "pecuniary

loss" rule in the case of wrongful death.

We point out that the formula we have set forth is not accurate

as a general rule nor applicable to all cases. If the victim was a

successful surgeon, the damages would be vastly more on the basis

of loss of earnings. It is also to be noted that the use of this for-

mula excluded the idea of compensation for pain and suffering in

addition to the other damages.

Having demonstrated the present situation in regard to "Wrong-
ful Death" actions in Massachusetts, we recommend only the fol-

lowing new legislation at this time. We recommend none of the

other bills which were referred to us by the General Court in 1964.

We recommend the following:

—
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DRAFT ACT
AN ACT INCREASING THE DAMAGES RECOVERABLE FOR DEATH
BY NEGLIGENCE.
Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

Section 1. Section 2 of chapter 229 of the General Laws is hereby amended

by striking out the word "thirty" and inserting in place thereof the word:

—

fifty, and by striking out "three" and inserting in place thereof the word

"five."

Section 2. This act shall take effect on January first, nineteen hundred

and sixty-six, and shall apply only to actions for death resulting from in-

juries sustained or accidents occurring on or after said date. The provisions

of law applicable to actions for death, as in effect from time to time prior

to the effective date of this act, shall continue to be apphcable to such actions

resulting from injuries which were sustained or accidents which occurred

prior to the effective date of this act, in accordance with such provisions as

in effect at the time the injury was sustained or the accident occurred.

Note

The General Court of 1964 asked the Judicial Council to consider

the merit of several bills dealing with the subject of damages for

wrongful death. The bills included the following:

—

House No. 752 would increase the damages recoverable for death due to

negligence of a common carrier from a maximum of $30,000

to a maximum of $50,000 and extend the time in which an

action could be brought to five years. We fail to see why
there should be any difference in the limit to damages as

between a common carrier and some other.

House No. 561 would completely change the law of Massachusetts relative

to damages recoverable for wrongful death. This bill would

substitute the "pecuniary loss" doctrine for the "penal" doc-

trine which is now the law of Massachusetts. Under a

pecuniary loss theory, there would be no limit on the

amount recoverable such as there is now. We are not recom-

mending this change in this report.

House No. 377 would make various changes such as:

—

1. Remove the $4,000 limit of damages for death resulting

from a defective public way.

2. Remove the maximum limit from the present statute

(Ch. 229, Sec. 2) and permit recovery based on culpabil-

ity (as it now is) but without the $30,000 limitation.

3. Apparently require a minimum $2,000 award for con-

scious suffering.

4. Allow interest on judgments in wrongful death cases and

permit the clerk to add interest.

We are not recommending any of the provisions of House
No. 377.












