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DEDICATION

We dedicate this report to the memory of Stanley E. Qua,

who died November 8, 1965. Judge Qua has served with

us since 1956 when he retired as Chief Justice of the Su-

preme Judicial Court. Judge Qua contributed stability to

our judicial system from the time he became an associate

justice of the Supreme Judicial Court in 1934. Law to him
was a dynamic thing. He anticipated the application of

established principles to social progress. In these days of

turmoil, we would particularly note his words in Kenyon
V. Chicopee, 320 Mass. 528, (1946).

"In reading the decisions holding or stating that equity will protect

only property rights, one is struck by the absence of any convincing

reasons for such a sweeping generalization. We are by no means

satisfied that property rights and personal rights are always as dis-

tinct and readily separable as much of the public discussion in recent

years would have them. But in so far as the distinction exists we can-

not believe that personal rights recognized by law are in general less

important to the individual or less vital to society or less worthy of

protection by the peculiar remedies equity can afford than are prop-

erty rights. We are impressed by the plaintiff's suggestion that if

equity would safeguard their right to sell bananas it ought to be at

least equally solicitous of their personal liberties guaranteed by the

Constitution. We believe the true rule to be that equity mil protect

personal rights by injunction upon the same conditions upon which it

will protect property rights by injunction. In general, these condi-

tions are, that unless relief is granted a substantial right of the plain-

tiff will be impaired to a material degree; that the remedy at law

is inadequate; and that injunctive relief can be applied with prac-

tical success and without imposing an impossible burden on the court

or bringing its processes into disrepute. A number of courts have

tended toward this view. Legal writers support it. There is no such

body of authority opposed to it in this Commonwealth as to preclude

its adoption here."
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THE ACT CREATING THE JUDICIAL COUNCIL
ACTS OF 1924, CHAPTER 244

As Amended by St. 1927, c. 923, St. 1930, c. 142, and St. 194?', c 610

Now Avvearing as G. L. (Ter. Ed.) Ch. 221. §§ 34A-34C

AN ACT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL

COUNCIL TO MAKE A CONTINUOUS STUDY OF THE ORGANI-

ZATION, PROCEDURE AND PRACTICE OF THE COURTS.

Chapter two hundred and twenty-one of the General Laws is hereby

amended by inserting after section thirty-four, under the heading "Judicial

Council," the following three new sections

—

Section 34A. There shall be a

Judicial Council for the continuous study of the organization, rules and

methods of procedure and i^ractice of the judicial system of the common-

wealth, the work accomplished, and the results produced by that system and

its various parts. Said council shall be composed of the chief justice of the

supreme judicial court or some other justice or former justice of that court

appointed from time to time by him; the chief justice of the superior court

or some other justice or former justice of that court appointed from time

to time by him; the judge of the land court or some other judge or former

judge of that court appointed from time to time by him; the chief justice

of the municipal court of the city of Boston or some other justice or former

justice of that court appointed from time to time by him; one judge of a

probate court in the commonwealth and one justice of a district court in

the commonwealth and not more than four members of the bar all to be

appointed by the governor, with the advice and consent of the executive

council. The appointments by the governor shall be for such periods, not

exceeding four years, as he shall determine.

Section 34B. The Judicial Council shall report annually on or before

December first to the governor upon the work of the various branches of

the judicial system. Said council may also from time to time submit for

the consideration of the justices of the various courts such suggestions in re-

gard to rules of practice and procedure as it may deem advisable.

Section 34C. No member of said council, except as hereinafter provided,

shall receive any compensation for his services, but said council and the sev-

eral members thereof shall be allowed from the state treasury out of any ap-

propriation made for the purpose such expenses for clerical and other services,

travel and incidentals as the governor and council shall approve. The secre-

tary of said council, whether or not a member thereof, shall receive from the

commonwealth a salary of five thousand dollars.

i
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MEMBERS OF THE JUDICIAL COUNCIL
(December, 1965)

Frederic J. Muldoon of Westwood, Chairman

Reuben L. Lurie of Brookline Arthur A. Thomson of North Andover

John A. Costello of Andover Charles W. Bartlett of Dedham

Elijah Adloav of Boston Livingston Hall of Concord

Raymond F. Barrett of Milton

James B. Muldoon of Weston, Secretary

One Court Street, Boston, Massachusetts 02108

Telephone 742-3711

CHANGES IN MEMBERSHIP OF THE COUNCIL IN 1965

In October of 1965, John E. Fenton of Lawrence, Judge of the

Land Court, announced his retirement from the bench. Judge

Fenton thus ended his twenty-seven years of service to the Com-
monwealth not to retire, but to take up a new challenge as presi-

dent of Suffolk University. We only regret that we are deprived

of his continued service both as a judge and as a member of the

Council. In a quarter century, Judge Fenton brought to this com-

monwealth a living spirit of justice, a rare gift of common sense,

and an unfailing good humor. We envy the good fortune of Suf-

folk University.

In November, Stanley E. Qua, our beloved Chief Justice and

our gentle man of the Judicial Council since 1956, when he re-

tired from the Supreme Judicial Court, was taken from us. Those

of us who came under his leadership and guidance share the com-

mon realization that his was a life dedicated to the end that our

Commonwealth shall be "a government of laws and not of men."

Kenneth L. Nash, Chief Justice of the District Courts of the

Commonwealth, found the pressure of his judicial duties too great

to allow him to continue as a member of the Judicial Council ; and

we are pleased that Arthur A. Thomson, Justice of the Central

District Court of Northern Essex, was appointed to the Council.

INQUIRIES CONCERNING THIS REPORT
This report is distributed by the Public Document Room at the

State House in Boston. Copies are sent to all members of the

legislature, judges, clerks of court, libraries, city and town clerks,

and many others. As long as the supply lasts, copies of this report,

and also copies of some earlier reports, can be obtained, without
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charge, by requesting them from the Pubhc Document Room,
State House, Boston, Massachusetts.

Correspondence may be sent to James B. Muldoon, Secretary,

Judicial Council of Massachusetts, One Court Street, Boston, Mass.

02108.

For a brief account of the history of the Judicial Council, see

the 39th Annual Report for 1963 at page 11.

SOME 1964 RECOMMENDATIONS OF THE JUDICIAL COUNCIL

(40th REPORT) ENACTED IN 1965

Page in
40th
Report
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1

I. CIVIL PRACTICE AND PROCEDURE

THE "LONG ARM" OF THE
MASSACHUSETTS COURTS

Jurisdiction over Non-Residents

The Uniform Interstate and International Procedure Act

1. Recent Trends in the Development of the Law

Under the Fourteenth Amendment to the constitution of the

United States, no state may deprive any person of property with-

out due process of law. This constitutional protection was affirmed

in the case of Pennoyer v. Neff, 95 U. S. 714 where it was decided

that there were federal constitutional limits on the power of state

courts to enter binding judgments against persons and corpora-

tions who were not actually served with legal process within the

boundaries of the state. If a state has no jurisdiction over the for-

eign person or corporation, it may not enter a judgment which ^

binds such a person or corporation.

The United States Supreme Court has in recent years liberalized

the constitutional limits which are here involved:

—

"But just where this hne of limitation falls has been the subject of pro-

lific controversy, particularly with respect to foreign corporations. In a con-

tinuing process of evolution this Court accepted and then abandoned 'con-

sent,' 'doing business,' and 'presence' as the standard for measuring the ex-

tent of state judicial power over such corporations. ..."
McGee v. International Life Insurance Co., 355 U. S. 220 at 222; 78 S.

Ct. 199 at 200.

In International Shoe Co. v. State of Washington, 326 U. S.

310, the U. S. Supreme Court decided that:

—

"... due process requires only that in order to subject a defendant to a

judgment in personam, if he be not present within the territory of the forum,

he have certain minimum contacts with it such that the maintenance of the

suit does not offend 'traditional notions of fair play and substantial jus-

tice!'"

In recent decisions involving these problems of jurisdiction, the

U. S. Supreme Court has noted that "a trend is clearly discernible

toward expanding the permissible scope of state jurisdiction over!

foreign corporations and other nonresidents. In part, this is at-

tributable to the fundamental transformation of our national econ-

omy over the years. Today many commercial transactions touch!

two or more States and may involve parties separated by the full:

continent. With this increasing nationalization of commerce has

come a great increase in the amount of business conducted by mail

across state lines. At the same time modern transportation and
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communication have made it much less burdensome for a party

sued to defend himself in a State where he engages in economic

activity." (McGee v. International Life Insurance Co., supra.)

In Hanson v. Denckla, 357 U. S. 235 at 250, 78 S. Ct. 1228 at

1238, the Court said:—

"In McCree (supra) the Court noted the trend of expanding personal juris-

diction over nonresidents. As technological progress has increased the flow of

commerce between States, the need for jurisdiction over non-residents has

undergone a similar increase. At the same time, progress in communications

and transportation has made the defense of a suit in a foreign tribunal less

burdensome. In response to these changes, the requirements for personal jur-

isdiction over nonresidents have evolved from the rigid rule of Pennoyer v.

NejJ ... to the flexible standard of International Shoe Co. v. State of Wash-

ington."

We thus see the formal recognition by the United States Su-

preme Court of the current trend to impose obligations on corpora-

tions and persons who go beyond the borders of their home states

especially where they seek markets and economic advantages.

We are warned in Hanson v. Denckla, supra (1958) that it would

be a mistake to assume that this trend "heralds the eventual dem-

ise of all restrictions on the personal jurisdiction of state courts."

Restrictions on jurisdiction in this class of cases are not merely

a guarantee of immunity from ''inconvenient or distant litigation.

They are a consequence of territorial limitations on the power of

the respective states." Unless there really are "minimal contacts"

by the foreign corporation or nonresident, the courts of Massa-
chusetts and all other states would have no right to enter a judg-

ment over the stranger beyond the borders.

2. ISecessity for Legislation

The mere existence of the constitutional authority over nonresi-

dents who have "minimal contacts" with the commonwealth of

Massachusetts, as indicated by International Shoe Co. v. Washing-

ton, supra, does not automatically subject nonresident corporations

and persons to the jurisdiction of the Massachusetts courts. The
legislature must provide a statute and limit its scope.

In a recent study of this subject, Francis J. Larkin, Associate

Dean of Boston College Law School, points out in the "196/,. An-
nual Survey of Massachusetts Law," at page 268:

—

"In Massachusetts, the question of the extent to which foreign corporations

can inject themselves into the state without becoming subject to the in per-

sonam jurisdiction of the courts of the Commonwealth has been particularly

vexatious."

Under existing law, every foreign corporation doing business in

Massachusetts is required to appoint the Secretary of State as its
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attorney for the service of legal process. (Gen. Laws, Chapter 181,

Section 3.) And in the event that such corporation does not make
the required appointment, and nevertheless does business within

the commonwealth, Section 3A of Chapter 181 provides that the

Secretary of State shall be deemed to have been appointed as at-

torney for such service of process.

Chapter 223, Section 38 provides that service of process may be

made on the Secretary of State in an action against a foreign cor-

poration, except an insurance company, which (a) has a usual place

of business in the commonwealth, or (b) with, or without such

usual place of business, is engaged in or soliciting business in the

commonwealth, permanently or temporarily.

In actual practice, the attorney serves his writ on the Secretary

of State and alleges that such officer is the attorney appointed by
the nonresident corporation. This is done under the authority of

Section 3A of Chapter 181. The procedures under Section 38 of

Chapter 223 are less commonly used.

As indicated by Dean Larkin in his study of the subject, mere
solicitation of business in the commonwealth is not enough to

confer jurisdiction on the courts of Massachusetts. The real test is

whether or not the foreign corporation is "doing business." Carry-

ing this to its natural conclusion, the really significant statute is

Chapter 181, Sees. 3 and 3A.

Interpretations of this statute both by our Supreme Judicial

Court and by the federal District Court and U. S. Court of Appeals

for the first circuit, confirm the fact that the rule of law in Massa-
chusetts is to require far more than the "minimal contacts" which
are demanded by the United States Supreme Court as a condition

precedent for jurisdiction over nonresidents.

In his article. Dean Larkin notes:

—

"There is no doubt that the federal court decisions construing the relevant

Massachusetts statutes in this area properly reflect the approach of the Mas-

sachusetts Supreme Judicial Court. It can be asked however, whether the

court, in continuing to approach the question of jurisdiction on a quantative

basis—looking for the presence of an office, etc.—is not taking an overly

restrictive view. It must be remembered that, at bottom, International Shoe

established a principle: the principle of fair play and substantial justice. In

this era of expanded transportation and communication, a foreign corporation,

despite the absence from the Coromonwealth of the external manifestation of

its business, may well so inject and impress itself upon the local economy that

it would be fair and just to have it answer within the fonmi."

Dean Larkin assumes that it would not be an unreasonable idea,

for example, to require a California manufacturer to assume cer-

tain risks and responsibilities when he ships his goods into Massa-
chusetts and other "foreign" markets. The manufacturer, who en-
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ters the national market, can prepare for contingencies and consider

his subjection to this jurisdiction as part of the cost of obtaining

a profit from sales in this commonwealth.

3. Expanding the '^Long ArnV^ by Legislation

In our view, it is for the General Court to decide the limits to

which the jurisdiction of our Massachusetts courts should be ex-

tended. We have already indicated that such legislation cannot go

beyond the limits of the International Shoe Co. v. State of Wash-

ington case. These limits, however, are far beyond the scope of our

present law which makes "doing business" the basic test for cor-

porations from other jurisdictions. As to individuals, there are

various tests, and in the case of a motor vehicle, the mere use of

our highways is sufficient to confer jurisdiction on the courts of

Massachusetts. (See: Hess v. Pawloski, 275 U. S. 352.)

4. The ISew York "Experiment^'—iV. Y. Civil Practice Laws and
Rides Section 302 enacted in 1962

The General Court requested us to study this particular section

of the New York Law by a resolve passed in 1964, and we have

watched the development of the law of New York since that time.

In brief. Section 302 of the New York practice act provided that

the courts of New York could obtain jurisdiction over nonresidents

including corporations if the cause of action arose out of any of the

following:

—

1. If a person or his agent transacts any business within the state of New
York.

2. If a person or his agent commits a tortious act within the state of New
York (except defamation of character).

3. If a person owns or possesses any real property situated within the state

of New York.

It is to be noted that these three jurisdictional acts are not mere

"minimal contacts" with New York. The cause of action must
arise from (a) the business transaction, or (b) the tort, such as a

motor vehicle accident, or other civil wrong, or (c) something

which arises from the possession or ownership of real estate.

New York did not by enacting Section 302, extend its "long arm"

of jurisdiction to the full extent permitted by International Shoe v,

Washington. The New York Court of Appeals handed down the

first interpretations of Section 302 during 1965. In Longines-Witt-

nauer Watch Co. v. Barnes & Reinecke, 209 N. E. 2d 68, 261 N. Y.

5. 2d 8 (1965) it was held that the defendant, a Delaware corpora-

tion with offices in Chicago, which contracted to perform certain

manufacture and install machinery in New York, was subject to
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New York jurisdiction by reason of the transaction of "any busi-

ness" in New York even though the contract proposals were sent

through the mails from Illinois to New York, the purchase order

was executed in Illinois, and a supplementary agreement was signed

in Illinois. The defendant's officers did travel to New York, and

the contract was to be governed by New York law, and the ma-

chinery shipped into New York had a value of almost half a mil-

lion dollars.

In Feathers v. McLucas, the second part of Section 302 was in-

volved. The defendant was the manufacturer of a tank which was

mounted on a truck bed and filled with liquid propane. Defendant

manufacturer was a Kansas corporation which sold the allegedly

defective tank to a Missouri corporation which defendant knew
would mount it on the truck and sell it to a Pennsylvania corpora-

tion. While enroute from Pennsylvania to Vermont the tank ex-

ploded.

The New York court of appeals interpreted Section 302 strictly

and said that the defendant manufacturer from Kansas did not

commit a tort within New York. If he was negligent, his negligence

took place in Kansas. The court said that the New York legislature

did not go as far as the Illinois lawmakers had done in a similar

statute.

It is notable here that Judge Van Voorhis concurred with the

majority and said that the new Section 302 did not extend the

'long arm" of New York's jurisdiction to the extent permitted un-

der the due process clause and under the recent United States Su-

preme Court decisions.

In Rosenblatt v. American Cyanamid Co., 86 Sup. Ct. 1 (Novem-
ber 1965), it was decided that under Section 302 of the New York
law, a defendant living in Rome, Italy, could be served in Rome,
Italy, (presumably by Italian sheriffs or their equivalent) to an-

swer a tort suit pending in the New York Court. Rosenblatt al-

legedly participated in a conspiracy to obtain stolen trade secrets

which had been unlawfully secured by one Fox in New York.

Fox went to Italy and conspired to sell the secrets to Rosenblatt

and his company which was to use these secrets to compete with

American Cyanamid Co. Rosenblatt flew to New York and in-

spected the secrets there. Rosenblatt paid some of the money in

New York and took the secrets back to Italy.

Said Goldberg, J., "This is more than suflScient to meet the con-

stitutional test as enunciated in our decisions."

Hanson v. Denckla, 357 U. S. 235 was cited in support of the de-

cision by Goldberg, J. that Rosenblatt, in Italy, was not denied
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"fair play and substantial justice" by making him come back and

defend himself before the New York courts.

The basis for New York jurisdiction was the one single "tortious

act" by Rosenblatt in New York.

The third part of Section 302 was not interpreted at the time of

our analysis, although in Singer v. Walker, it was held that where

the manufacturer of a geologist's hammer shipped a substantial

quantity of his product into New York on the sohcitation of a New
York manufacturer's representative, there was sufficient contact

with New York to permit the plaintiff to sue the manufacturer in

New York when a chip broke from one of the hammers and pene-

trated the eye of the New York purchaser.

In an excellent student note in the "Boston College Industrial

and Commercial Law Review," Vol. VII No. 1, Fall, 1965 at p. 135,

Mr. Michael L. Goldberg has explained the impact of Section 302

on the law of New York. We think Goldberg has correctly con-

cluded that New York, after the interpretations by the Court of

Appeals this year, "does not get as much mileage out of its statute

as it could." Whether this is the result of the limits of the statute

itself or because of the restrictive application in the three recent

cases, we cannot be sure.

In any event, both in its legislative approach and in its judicial

interpretation. New York has thus far occupied a middle ground.

Massachusetts now clings to a conservative position. Illinois and

Minnesota may be said to take a broad legislative view, and the

United States Supreme Court requires only minimum contacts and

standards of fair play.

5. Recommendations of the Judicial Council

The Uniform Interstate and International Procedure Act

We have traced the recent constitutional trends in the extension

of the jurisdictional "long arm" of a sovereign state. It is our con-

clusion that the law of our commonwealth should be expanded to

allow our citizens to hold nonresidents answerable before the courts

of this commonwealth. Our direct answer to the General Court is

that while Section 302 of the New York law does in fact extend the

jurisdictional "long arm," the Uniform Act we support is a more

comprehensive vehicle by which this purpose can be accomplished.

There is no question but that the Uniform Act extends the juris-

dictional "long arm" of the state to a point at the outer limits de-

fined by the United States Supreme Court in International Shoe

Co. v. State of Washington. We do not think that these limits of

minimal contacts and fair play are exceeded, and we feel that our
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Supreme Judicial Court will quickly set such constitutional boun-

dary posts as may be required.

Upon the passage of this legislation, foreign corporations and in-

dividuals who derive economic and other benefits from our com-
monwealth will henceforth be subject to the jurisdiction of its

courts. Our citizens will not be required to litigate their claims in

foreign fields at considerable expense to themselves. In one sense

at least, Massachusetts is a major marketing area of five million

people and a major industrial society. We believe that only the

most insubstantial foreign corporation will be deterred from par-

ticipating in our economic life because of this new law. In the ma-
jor commercial centers of New York and Chicago, our corporations

are already subject to jurisdictional obligations of this type. We,
therefore, recommend the following:
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1966 DRAFT ACT

HOUSE .... 1964 .... No. 108

AMENDED
APPENDIX B

An Act establishing the uniform interstate and international pro-

cedure ACT.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority oj the same, as follows:

1 Section 1. The General Laws as hereby amended by in-

2 serting after chapter 223 thereof the following new chapter:

—

3 Chapter 223A.

4 UNIFORM INTERSTATE AND INTERNATIONAL
5 PROCEDURE ACT.

6 Article I. Bases of Personal Jurisdiction over Persons

7 OUTSIDE This State.

8 Section 1. As used in this Article, "person" includes an

9 individual, his executor, administrator or other personal repre-

10 sentative, or a corporation, partnership, association or any
11 other legal or commercial entity, whether or not a citizen or

12 domicihary of this state and whether or not organized under

13 the laws of this state.

14 Section 2. A court may exercise personal jurisdiction over

15 a person domiciled in, organized under the laws of, or main-

16 taining his or its principal place of business in, this state as to

17 any cause of action.

18 Section 3. (a) A court may exercise personal jurisdiction

19 over a person, who acts directly or by an agent, as to a cause

20 of action arising from the person's

21 (1) transacting any business in this state;

22 (2) contracting to supply services or things in this state;

23 (3) causing tortious injury by an act or omission in this

24 state;

25 (4) causing tortious injury in this state by an act or omis-

26 sion outside this state if he regularly does or solicits business,

27 or engages in any other persistent course of conduct, or derives

28 substantial revenue from goods used or consumed or services

29 rendered, in this state;
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30 (5) having an interest in, using or possessing real property

31 in this state; or

32 (6) contracting to insure any person, property or risk lo-

33 cated within this state at the time of contracting.

34 (&) When jurisdiction over a person is based solely upon

35 this section, only a cause of action arising from acts enumerated

36 in this section may be asserted against him.

37 Section 4- When the exercise of personal jurisdiction is au-

38 thorized by this Article, service may be made outside this

39 state.

40 Section 5. When the court finds that in the interest of sub-

41 stantial justice the action should be heard in another forum,

42 the court may stay or dismiss the action in whole or in part on

43 any conditions that may be just.

44 Article II. Service.

45 Section 6. (a) When the law of this state authorizes service

46 outside this state, the service, when reasonably calculated to

47 give actual notice, may be made:

48 (1) by personal delivery in the manner prescribed for service

49 within this state;

50 (2) in the manner prescribed by the law of the place in which

51 the service is made for service in that place in an action in any

52 of its courts of general jurisdiction;

53 (3) by any form of mail addressed to the person to be

54 served and requiring a signed receipt;

55 (4) as directed by the foreign authority in response to a

56 letter rogatory; or

57 (5) as directed by the court.

58 (6) Proof of service outside this state may be made by

59 affidavit of the individual who made the service or in the man-

60 ner prescribed by the law of this state, the order pursuant to

61 which the service is made, or the law of the place in which the

62 service is made for proof of service in an action in any of its

63 courts of general jurisdiction. When service is made by mail,

64 proof of service shall include a receipt signed by the addressee

65 or other evidence of personal delivery to the addressee satis-

66 factory to the court.

67 Section 7. Service outside this state may be made by an

68 individual permitted to make service of process under the law

69 of this state or under the law of the place in which the service

70 is made or who is designated by a court of this state.

71 Section 8. When the law of this state requires that in order

72 to effect service one or more designated individuals be served,

73 service outside this state under this Article must be made upon
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74 the designated individual or individuals.

75 Section 9. (o) A court of this state may order service upon

76 any person who is domiciled or can be found within this state of

77 any document issued in connection with a proceeding in a

78 tribunal outside this state. The order may be made upon ap-

79 plication of any interested person or in response to a letter

80 rogatory issued by a tribunal outside this state and shall direct

81 the manner of service.

82 (6) Service in connection with a proceeding in a tribunal

83 outside this state may be made within this state without an

84 order of court.

85 (c) Service under this section does not, of itself, require the

86 recognition or enforcement of an order, judgment or decree

87 rendered outside this state.

88 Article III. Taking Depositions.

89 Section 10. (a) A deposition to obtain testimony or docu-

90 ments or other things in an action pending in this state may be

91 taken outside this state:

92 (1) On reasonable notice in writing to all parties, setting

93 forth the time and place for taking the deposition, the name

94 and address of each person to be examined, if known, and if

95 not known, a general description sufficient to identify him or

96 the particular class or group to which he belongs and the name

97 or descriptive title of the person before whom the deposition

98 will be taken. The deposition may be taken before a person

99 authorized to administer oaths in the place in which the

100 deposition is taken by the law thereof or by the law of this

101 state or the United States.

102 (2) Before a person commissioned by the court. The person

103 so commissioned has the power by virtue of his commission to

104 administer any necessary oath.

105 (3) Pursuant to a letter rogatory issued by the court. A
106 letter rogatory may be addressed "To the Appropriate Au-

107 thority in [here name the state or country]."

108 (4) In any manner before any person, at any time or place,

109 or upon any notice stipulated by the parties. A person desig-

110 nated by the stipulation has the power by virtue of his desig-

111 nation to administer any necessary oath.

112 (&) A commission or a letter rogatory shall be issued after

113 notice and application to the court, and on terms that are just

114 and appropriate. It is not requisite to the issuance of a com-

115 mission or a letter rogatory that the taking of the deposition

116 in any other manner is impracticable or inconvenient, and both

117 a commission and a letter rogatory may be issued in proper

118 cases. Evidence obtained in a foreign country in response to

119 a letter rogatory need not be excluded merely for the reason
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120 that it is not a verbatim transcript or that the testimony was

121 not taken under oath or for any similar departure from the re-

122 quirements for depositions taken within this state.

-133 (e)-When-Be-aotion is poHdiHg^-ar-eettf^fe-ef^his-stftte-iaay-att

—

-435 son rcgarding-afi^^-matteiMihQ^^Hay-be-^egmzablo in any—e&urfe

—

126 of this state.- The- court may prescribe the manBef-4B-i?yMeh

—

127 and the terms upon which the deposition shall be-^akesi
128 Section 11. (a) A court of this state may order a person

129 who is domiciled or is found within this state to give his testi-

130 mony or statement or to produce documents or other things

131 for use in a proceeding in a tribunal outside this state. The
132 order may be made upon the application of any interested per-

133 son or in response to a letter rogatory and may prescribe the

134 practice and procedure, which may be wholly or in part the

135 practice and procedure of the tribunal outside this state, for

136 taking the testimony or statement or producing the documents

137 or other things. To the extent that the order does not pre-

138 scribe otherwise, the practice and procedure shall be in accord-

139 ance with that of the court of this state issuing the order. The
140 order may direct that the testimony or statement be given, or

141 docuraent or other thing produced, before a person appointed

142 by the court. The person appointed shall have power to ad-

143 minister any necessary oath.

144 (6) A person within this state may voluntarily give his testi-

145 mony or statement or produce documents or other things for

146 use in a proceeding before a tribunal outside this state.

147 Article IV. Determination of Foreign Law.

148 Section 12. A party who intends to raise an issue concern-

149 ing the law of any jurisdiction or governmental unit thereof

150 outside this state shall give notice in his pleadings or other

151 reasonable written notice.

152 Section 13. In determining the law of any jurisdiction or

153 governmental unit thereof outside this state, the court may

154 consider any relevant material or source, including testimony,

155 whether or not submitted by a party or admissible under the

156 rules of evidence.

157 Section 14- The court, not jury, shall determine the law of

158 any governmental unit outside this state. Its determination is

159 subject to review on appeal as a ruling on a question of law.

160 Article V. Proof of Official Records.

161 Section 15. An official record kept within the United States,

162 or any state, district, commonwealth, territory, insular pos-

163 session thereof, or the Panama Canal Zone, the Trust Territory
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164 of the Pacific Islands, or the Ryukyu Islands, or an entry

165 therein, when admissible for any purpose, may be evidenced

166 by an official publication thereof or by a copy attested by the

167 oflScer having the legal custody of the record, or by his deputy,

168 and accompanied by a certificate that the officer has the cus-

169 tody. The certificate may be made by a judge of a court of

170 record having jurisdiction in the governmental unit in which

171 the record is kept, authenticated by the seal of the court, or

172 by any public officer having a seal of office and having official

173 duties in the governmental unit in which the record is kept,

174 authenticated by the seal of his office.

175 Sectio7i 16. A foreign official record, or an entry therein,

176 when admissible for any purpose, may be evidenced by an

177 official publication or copy thereof, attested by a person au-

178 thorized to make the attestation, and accompanied by a final

179 certification as to the genuineness of the signature and official

180 position (1) of the attesting person, or (2) of any foreign official

181 whose certificate of genuineness of signature and official posi-

182 tion either (a) relates to the attestation or (6) is in a chain of

183 certificates of genuineness of signature and oflacial position re-

184 lating to the attestation. A final certification may be made
185 by a secretary of embassy or legation, consul general, consul,

186 vice consul, or consular agent of the United States, or a dip-

187 lomatic or consular official of the foreign country assigned or

188 accredited to the United States. If reasonable opportunity

189 has been given to aU parties to investigate the authenticity

190 and accuracy of the documents, the court may, for good cause

191 shown, (1) admit an attested copy without final certification

192 or (2) permit the foreign official record to be evidenced by an

193 attested summary with or without a final certification.

194 Section 17. The statutes, codes, written laws, executive acts

195 or legislative or judicial proceedings of any domestic or foreign

196 jurisdiction or governmental unit thereof may also be evi-

197 denced by any publication proved to be commonly accepted as

198 proof thereof in the tribunals having jurisdiction in the gov-

199 ernm.ental unit.

200 Section 18. A written statement that after diligent search

201 no record or entry of a specified tenor is found to exist in the

202 records designated by the statement, authenticated as pro-

203 vided in this Article in the case of a domestic record, or com-

204 plying with the requirements of this Article for a summary in

205 the case of a record in a foreign country, is admissible as evi-

206 dence that the records contain no such record or entry.

207 Article VI. Miscellaneous.

208 Section 19. Except as otherwise provided herein, this chap-

209 ter does not repeal or modify any law of this state
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210 (a) authorizing the exercise of jurisdiction on any basis other

211 than the bases specified in Article I of this chapter;

212 (b) permitting a procedure for service or for obtaining testi-

213 mony, documents or other things for use in this state or in a

214 tribunal outside this state other than the procedures prescribed

215 in Article II and Article III of this chapter; or

216 (c) authorizing the proof of official records or any entry or

217 lack of entry therein by any method other than the methods

218 prescribed in Article V of this chapter.

219 Section 20. This chapter shall be so interpreted and con-

220 strued as to effectuate its general purposes to make uniform

221 the laws of those states which enact it.

1 Section 2. If any provision of this act or the appHcation

2 thereof to any person or circumstances is held invalid, the in-

3 validity does not affect other provisions or appUcations of the

4 act which can be given effect without the invalid provision or

5 application, and to this end the provisions of this act are

6 severable.

1 Section 3. Section seventy of chapter two hundred and

2 thirty-three of the General Laws is hereby repealed.

Note: The Judicial Council does not recommend the inclusion of

lines 123 to 127 inclusive. This Uniform Act was filed as

House No. 108, Appendix B in 1964. We were asked to

study this further by Chapter 37 of the Resolves of 1965.

DISSENTING OPINION OF JUDGE ADLOW

Judge Adlow dissents from the opinion of the majority and
would not recommend the adoption of the Uniform Interstate and

International Procedure Act in Massachusetts.
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ORAL DISCOVERY

A petition for a new court rule allowing pre-trial oral discovery-

was filed with the Supreme Judicial Court by the Massachusetts

Bar Association and the Boston Bar Association in the summer of

1965. The interested parties filed briefs with the court on Septem-
ber 15, 1965.

The judiciary obviously has no vested interest in delaying the

progress of litigation or in postponing the disposition of contested

claims. Those who actively oppose pre-trial oral discovery seem
to base their opposition almost entirely on foundations of self-in-

terest. At no time during the immediate past has anyone made
any sound argument that oral discovery before trial is not a worth-
while procedural aid in the better administration of justice for the

citizens of Massachusetts.

The Judicial Council speaks for no faction, industry, or private

interest, large or small. Our only purpose is to improve the meth-
ods of practice and procedure in the judicial system of the com-
monwealth.

To those groups which fear that oral discovery will require them
to alter their methods and customs, we can only say that such

methods and customs are no longer adequate.

Oral discovery before trial has been recommended in Massachu-
setts for no less than forty-four years. In 1921, the Judicature

Commission in its second and Final Report at pps. 106-110 (House
Doc. No. 1205 of 1921), advocated this procedural advance. Since

that time, the Judicial Council has urged pre-trial oral discovery

in one form or another. Some proposals have been less desirable

than others.

The Judicial Council recommends that the type of oral discovery

contemplated by the proposed rule offered to the Supreme Judicial

Court by the Massachusetts Bar Association and the Boston Bar
Association be adopted without substantial change.

Recently the 27th American Assembly at Columbia University

published a summary of its discussions on "The Courts, The Pub-
lic and the Law Explosion." One of the observations is particularly

noteworthy here

:

"Surprise was a legitimate trial tactic. A lawsuit was viewed as a game or a

joust in which counsel for each side strove mightily for his client, and the

theory was that justice would emerge triumphant when the dust of combat

settled in the judicial arena. The flaw in this practice was that the decision

would frequently be a prize awarded for the prowess of counsel, instead of an
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adjudication of the case upon its merits. Dean Pound has called the process

the 'sporting theory of justice.'

"

The common law remained indifferent for centuries to the injustices im-

plicit in this system. It did provide feeble remedies to enable a lawyer to ob-

tain evidence to support his client's case, but, if he sought to find out details

of his opponent's case, he was denied relief on the ground that the court would

not be a party to a "fishing expedition."

It was not until the first quarter of the present century that a new philos-

ophy emerged, one which has drastically changed the trial of a lawsuit. In

summary form it may be stated thus: The goa,l of a trial should be a just

decision on the merits; this requires that all relevant facts be presented to

the court; this demands complete pre-trial disclosures; and this means the

elimination of surprise as a legitimate trial tactic. The implementation of

this new philosophy occured with the promulgation of new rules of civil pro-

cedure for the federal courts in 1938. The new rules furnish counsel with a

complete set of tools for the discovery of the truth prior to trial. Under these

rules the old cry of "fishing expedition" is no longer available. Each party to

a suit is required, upon proper request, to furnish the other party with full

factual details.

The Supreme Judicial Court promulgated Rule 15 on December 29,

1965 providing for Depositions and Discovery. For the rule see AP-
PENDIX A on page 71 at the end of tliis report. The rule is effective

April 1, 1966.

UNIFORM FOREIGN MONEY JUDGMENTS
RECOGNITION ACT

Under the United States constitution Article IV, Section 1,

"Full faith and credit shall be given in each state to the public acts,

records, and judicial proceedings of every other state."

There is no real problem which requires legislative action in re-

gard to money judgments given by the courts of our sister states.

The Uniform Act we recommend applies to judgments rendered

by a court of competent jurisdiction anywhere in the world.

Under the decisions of our Supreme Judicial Court, we believe

that a money judgment of a court of a ''foreign state" would be

recognized if our own courts found that such judgment was ren-

dered by a court which observed our own concepts of due process

of law and jurisdiction over the person and over the subject matter.

Under the proposed Uniform Act, it would be possible to enforce

a judgment rendered by a court in Moscow, the Easter Islands,

Madagascar or Nepal. But the courts of this commonwealth could

(and we would expect they would) examine the situation to see

that such judgment is entitled to full faith and credit. The tests

to be used are set forth in Section 4 of the Uniform Act.

Because we believe that our courts now proceed on the principles
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set forth in this Uniform Act, we do not believe that there will be

any significant change in our law.

We recommend the Uniform Act chiefly on the basis that a stat-

ute of this nature will prove useful to our own citizens who seek to

enforce Massachusetts judgments in foreign courts. If the court in

Madrid can be assured (by directing its attention to a statute like

this) that Massachusetts will recognize a Spanish judgment, we
feel the Spanish court or any other foreign court, will be more

ready to enforce the judgment rendered here.

We, therefore, recommend the following:

1966 DRAFT ACT

HOUSE .... 1964 .... No. 108

APPENDIX C

An Act establishing the uniform foreign money-judgments recognition

ACT.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by inserting after

2 chapter 235 the following new chapter:

—

3 Chapter 235A.

4 UNIFORM FOREIGN MONEY-JUDGMENTS RECOG-
5 NITION ACT.

6 Section 1. As used in this chapter:

7 (1) "foreign state" means any governmental unit other than

8 the United States, or any state, district, commonwealth, terri-

9 tory, insular possession thereof, or the Panama Canal Zone, the

10 Trust Territory of the Pacific Islands, or the Ryukyu Islands;

11 (2) "foreign judgment" means any judgment of a foreign

12 state granting or denying recovery of a sum of money, other than

13 a judgment for taxes, a fine or other penalty, or a judgment for

14 support in matrimonial or family matters.

15 Section 2. This chapter applies to any foreign judgment that

16 is final and conclusive and enforceable where rendered even

17 though an appeal therefrom is pending or it is subject to appeal.

18 Section 3. Except as provided in section 4, a foreign judg-

19 ment meeting the requirements of section 2 is conclusive be-

20 tween the parties to the extent that it grants or denies recovery

21 of a sum of money. The foreign judgment is enforceable in the

22 same manner as the judgment of a sister state which is entitled

23 to full faith and credit.
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24 Section 4- (o) A foreign judgment is not conclusive if

—

25 (1) the judgment was rendered under a system which does

26 not provide impartial tribunals or procedures compatible with

27 the requirements of due process of law;

28 (2) the foreign court did not have personal jurisdiction over

29 the defendant; or

30 (3) the foreign court did not have jurisdiction over the sub-

31 ject matter.

32 (6) A foreign judgment need not be recognized if

33 (1) the defendant in the proceedings in the foreign court did

34 not receive notice of the proceedings in sufficient time to enable

35 him to defend;

36 (2) the judgment was obtained by fraud;

37 (3) the cause of action on which the judgment is based is

38 repugnant to the public policy of this state;

39 (4) the judgment confhcts with another final and conclusive

40 judgment;

41 (5) the proceeding in the foreign court was contrary to an

42 agreement between the parties under which the dispute in ques-

43 tion was to be settled otherwise than by proceedings in that

44 court; or

45 (6) in the case of jurisdiction based only on personal service,

46 the foreign court was a seriously inconvenient forum for the

47 trial of the action.

48 Section 6. (a) The foreign judgment shall not be refused

49 recognition for lack of personal jurisdiction if

50 (1) the defendant was served personally in the foreign state;

51 (2) the defendant voluntarily appeared in the proceedings,

52 other than for the purpose of protecting property seized or

53 threatened with seizure in the proceedings or of contesting the

54 jurisdiction of the court over him;

55 (3) the defendant prior to the commencement of the proceed-

56 ings had agreed to submit to the jurisdiction of the foreign court

57 with respect to the subject matter involved;

58 (4) the defendant was domiciled in the foreign state when the

59 proceedings were instituted, or, being a body corporate had its

60 principal place of business, was incorporated, or had other^vise

61 acquired corporate status, in the foreign state;

62 (5) the defendant had a business office in the foreign state

63 and the proceedings in the foreign court involved a cause of ac-

- 64 tion arising out of business done by the defendant through that

65 office in the foreign state; or

66 (6) the defendant operated a motor vehicle or airplane in the

67 foreign state and the proceedings involved a cause of action

68 arising out of such operation.

69 (6) The courts of this state may recognize other bases of

70 jurisdiction.
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71 Section 6. If the defendant satisfies the court either that an

72 appeal is pending or that he is entitled and intends to appeal

73 from the foreign judgment, the court may stay the proceedings

74 until the appeal has been determined or until the expiration of a

75 period of time sufficient to enable the defendant to prosecute the

76 appeal.

77 Section 7. This chapter does not prevent the recognition of a

7S foreign judgment in situations not covered by this chapter.

79 Section 8. This chapter shall be so construed as to effectuate

SO its general purpose to make uniform the law of those states

81 which enact it.

IMPLEADER, DISTRICT COURTS
In 1964. Section 4B was added to Chapter 231 of the General

Laws. The section reads as follows:

"§ J^B. Lmpleader. Before the filing of his answer, or within thirty days

thereafter, a defendant, on notice to plaintiff, may, as third-party plaintiff,

erter a writ and have served a summons and third-party declaration upon

a person not a party to the action who is or may be liable to him for all or

part of the plaintiff's claim against him. Subsequent to thirty days after fil-

ing his answer, the defendant maj- move on notice to the plaintiff for leave

i^o to enter a writ and have served a summons and declaration upon such

person, hereinafter entitled the third-party defendant. Such third-party de-

fendant shall make his defenses to the third-party plaintiff's claim, and may
also assert against the plaintiff any defenses which the third-party plaintiff

has to the plaintiff's claim. The plaintiff may by amendment assert any claim

against the third-party defendant arising out of the transaction or ocurrence

that is the subject matter of the plaintiff's claim against the third-party

plaintiff, and the third-party defendant thereupon shall assert his defenses.

A third-party defendant may proceed under this section against any person

not a partj^ to the action who is or may be liable to him for all or part of

the claim made in the action against the third-party defendant, and subse-

quent parties defendant may likewise proceed under this section against per-

sons not parties to the action who may in turn be liable to such subsequent

parties defendant for all or part of the claims made against such subsequent

parties defendant."

In our 39th Report for 1963 at page 60, we favored this new
statute and pointed out that it had the object of bringing into the

original action all related claims and thereby eliminating "a, chain

of subsequent actions."

It was our intention that this statute would be applicable to pro-

ceedings in the District Courts.

By some omission, Section 141 of Chapter 231 of the General

Laws was not amended when this new statute (§ 4B) was enacted.

This amendment is necessary to allow lmpleader in the district

courts.

We, therefore, recommend the following:
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1966 DRAFT ACT
Section 1. Section 141 of Chapter 231 of the General Laws, as most re-

cently amended, is hereby further amended by adding in line two after the

words "four A" the words "four B."

STATUTE OF LIMITATIONS,
ARCHITECTS & ENGINEERS

HOUSE .... 1965 .... No. 2135

7Vn Act providing a limitation of two years for the bringing of actions

op contract or tort for malpractice, error, or mistake against archi-

tects AND professional ENGINEERS.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 The first paragraph of section 4 of chapter 260 of the General

2 Laws, as amended, is hereby further amended by adding after

3 the words "of chapter one hundred twelve," the words:—ar-

4 chitects registered under sections sixty A to sixty M, inclusive

5 of said chapter one hundred twelve and professional engineers

6 registered under sections eighty-one D to eighty-one T inclusive

7 of said chapter one hundred twelve,—so as to read as follows:

—

8 Section 4.- Limitation of Two Years; Limitation of One Year for

9 Certain Actions. Actions for assault and battery, false imprison-

10 ment, slander, actions against sheriffs, deputy sheriffs, constables

11 or assigness in insolvency for the taking or conversion of personal

12 property, actions of contract or tort for malpractice, error or

13 mistake against physicians, surgeons, dentists, optometrists,

14 hospitals and sanatoria, hairdressers, operators and shops regis-

15 tered under sections eighty-seven T to eighty-seven JJ, inclusive,

16 of chapter one hundred twelve, architects registered under sec-

17 tions sixty A to sixty M inclusive of said chapter one hundred

18 twelve and professional engineers registered under sections

19 eighty-one D to eighty-one T inclusive of said chapter one hun-

20 dred twelve, actions of tort for bodily injuries or for death the

21 payment of judgments in which is required to be secured by

22 chapter ninety and also actions of tort for bodily injuries or for

23 death or for damage to property against officers and employees

24 of the commonwealth, of the metropolitan district commission,

25 and of any county, city or town, arising out of operation of motor

26 or other vehicles owned by the commonwealth, including those

27 under the control of said commission, or by any such county,

28 city or town, suits by judgment creditors in such actions of tort

29 under section one hundred and thirteen of chapter one hundred
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30 and seventy-five and clause (10) of section three of chapter two

31 hundred and fourteen and suits on motor vehicle liability bonds

32 under sections thirty-four G of said chapter ninety shall be com-

33 menced only within two years after the cause of action accrues;

34 and actions for libel shall be commenced only within one year

35 next after the cause of action accrues.

At present, registered professional architects and registered pro-

fessional engineers are liable to actions of contract or tort for mal-

practice, error, or mistake if such actions are brought within six

years (Chapter 260, § 2) after the cause of action accrues.

The proposed amendment would reduce the time to bring action

to tivo (2) years and thus place engineers on a footing with

those who practice the healing arts, hospitals, hairdressers, beauty
operators and others who render a direct personal service.

By Chapter 302 of the Acts of 1965 the time for bringing actions

against physicians, surgeons, dentists, optometrists, hospitals and
sonitoria, was extended from two years to three years.

We can see no reason to class architects and engineers with doc-

tors and beauticians. The mistakes of engineers and architects

sometimes do not become fully and immediately apparent as do
those of the surgeon or the hairdresser.

We do not recommend this bill.

n. CRIMINAL LAW, PROCEDURE AND PUNISHMENT

EXAMINATION OF RECORDS SUBPOENAED BY
THE GRAND JURY

SENATE .... 1965 .... No. 287

An Act to provide for the examination by experts op records subpoenaed

BY a grand jury.

Be it enacted, by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter two hundred and seventj^-seven of the General

2 Laws is hereby amended by adding thereto a new section

3 number fourteen A as follows: "Section fourteen A" Whenever

4 any documents, records, and other physical evidence are

5 furnished to a Grand Jury pursuant to a subpoena issued on

6 behalf of the Grand Jury, the Grand Jury may retain such

7 documents, records, and other physical evidence for the pur-

8 pose of having such documents, records, and other physical

9 evidence examined at a convenient place to be designated by
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10 the Grand Jury, by accountants, laboratory technicians, or

11 other experts, or by the District Attorney, or Attorney Gen-

12 eral, or his Assistants for the purpose of analyzing such docu-

13 ments, records, and other physical evidence and reporting

14 thereon to the Grand Jury. Any expert designated by the

15 Grand Jury to inspect such documents, records, and other

16 physical evidence as aforesaid other than a District Attorney,

17 the Attorney General, or their Assistants shall first be brought

18 before the Grand Jury and sworn to the faithful performance

19 of his duty, and further sworn to maintain said documents,

20 records, and other physical evidence in the same condition as

21 they were when submitted to him, and further sworn to main-

22 tain secrecy concerning his activities on behalf of the Grand

23 Jury until such time as he may be called to testify concerning

24 them before a Court of the Commonwealth.

25 Upon the termination of the Grand Jury's investigation con-

26 cerning said documents, records, and other physical evidence

27 they shall be returned to the person who furnished them to

28 the Grand Jury, unless the Grand Jury shall have returned an

29 indictment based upon said documents, records, and other

30 physical evidence. In such case, upon motion of the District

31 Attorney or Attorney General, the Court may order said

32 documents, records, and other physical evidence impounded

33 pending the trial of said indictment. The Court may permit

34 such inspection of said impounded documents, records, and

35 other physical evidence pending the trial of said indictment by

36 the defendant, or his attorney, or by the District Attorney, or

37 the Attorney General, or their Assistants as justice may re-

38 quire; and a defendant shall have the right to inspect his own
39 records which have been so impounded, upon motion, subject

40 to such safeguards as the court may deem necessary to safe-

41 guard said records.

It is the function of the 23 members of the grand jury to present

an accusation for trial before a jury in our Superior Court.

In a number of cases, embezzlement, swindling, etc., being good

examples, it is sometimes necessary to lay certain records and
documents before the grand jury in order to provide some of the

basis for a true bill of indictment of the accused. We feel however
that there are few real problems in this type of case.

Under present law, much of it coming down to us from that body
of common law we inherited from England, and developed through

340 years of the life of our society, records and documents, papers

and writings are laid bare to the grand jurors by summonsing in

the owner or custodian thereof. It is thus even now possible to ob-

tain the records; it is not quite so easy to interpret them.

At one time our General Court provided that any person "that
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Judgeth himself oppressed by Shop Keepers or Merchants in set-

ting Excessive Prices on their goods have hereby hberty to make
their Complaint to the Grand Jurors. ..." Presumably these co-

lonial Grand Jurors would have, at worst, to struggle with but one

book of account in order to check the figures and costs and indict

the offender for setting excessive prices.

In our present society, the law is not now the same ; but even if

it were still possible to bring such an unsophisticated matter before

our Grand Jurors, as it was in 1675, (see Col. Laws Ch. 236, Sec.

11) we would have, instead of one book, the possible necessity to

summons in before the Grand Jury the electronically operated

computer maintained cost accounting records of a chain of depart-

ment stores from one end of the State to the other. This we could

not do without a supreme effort by all concerned; and an "expert"

might be needed.

Our social progress makes documents proliferate to such an ex-

tent that in all but the most extreme cases, it is quite impossible

to present a mass of documents to a grand jury and expect the

jurors to swallow it in one gulp like the whale swallowed Jonah.

Senate 287 is a proposition which is apparently offered by the

Attorney General for the purposes of pre-digesting masses of in-

formation and evidence and serving up to the grand jurors the

rare viands and juices which will help to persuade that body to

present an accusation for trial before the judge and jury in the

Superior Court. In this context it seems appropriate to once again

consider the end result—the Indictment. Never was there a better

statement on this subject than that which appeared in the Boston
Herald on November 16, 1921 when a justice of the Supreme Ju-

dicial Court was indicted for conspiracy and the Attorney General

of the Commonwealth was indicted for larceny. Both were sub-

sequently exonerated.

"What is an Indictment?"

"It is important that the community should understand how much and

what an indictment means. The District Attorney in any conununity estab-

lishes a relation with the Grand Jury as its official adviser which gives him

verj' great influence over its deliberation.

"The Grand Jury itself is a body of twenty-three men before whom any-

body is entitled to bring a complaint against anyone whom he charges with

crime. The Grand Jury hears the evidence of the complaintant usually with-

out giving the defendant any opportunity to explain or justify his course

—

and then if twelve of the grand jurymen think, on that evidence alone, that

the defendant should be tried they vote for the indictment and the indict-

ment is returned. Eleven others may differ with them, but if twelve vote for

the indictment, it is enough.
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"Now in determining whether to vote for an indictment or not, the jury

naturally and inevitably listens to the advice of the District Attorney, and if

he advises them that in his judgment the indictment should be returned, they

follow his advice in most cases, and consequently the indictment becomes an

expression of his purpose. This gives the District Attorney great irresponsible

power. Whenever an indictment is found it is accordingly important for the

public to remember how much is due to the evidence and how much to the

personal advice of the District Attorney."

How then does Senate No. 287 assist the District Attorney or

the Attorney General to move the Grand Jury to indict?

The Proposed In-Depth Investigation Under Grand Jury Auspices

As we read this bill, the new proposed procedure is to be as

follows

:

1. All of the promising books and records of an individual or a

corporation, a bank, a public authority, or other entity would

be summoned before the Grand Jury. Obviously, they would

be overwhelmed by the sheer mass of material.

2. All of these records would be "retained" by the Grand Jury

for the purpose of being "examined" at some "convenient

place" since the Grand Jury would solemnly agree that it

could not possibly make head or tail out of the bulk.

3. The examination proposed would not necessarily be made by
experts at all (including accountants, laboratory technicians,

etc.), but by:

a. The Grand Jury (we would assume this would be rare)

;

b. The District Attorney;

c. The Attorney General;

d. Assistants to the Attorney General.

4. The "experts" or the District Attorney, the Attorney General

or the Assistants to the Attorney General would analyze the

documents and report thereon to the Grand Jury. This could

take six months or even longer (see Chapter 277, Sec. 2, 2A).

5. "Any expert" other than the Attorney General, his assistants

or the District Attorney, would be sworn to diligence and

secrecy. (See Chapter 277, Sec. 5.)

So much for who would examine the documents, and we would

take pains to stress that it would not merely be an ''expert," and

if an "expert" it might include a wide variety of that species. The
proposed statute would permit the prosecutor to summon all of a

particular category of the records of a bank, for example, and on a

very insubstantial showing before the Grand Jury such records
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could be kept for at least five months while the prosecutor ex-

amined them to see if he could develop a case.

Obviously an ''expert" accountant could be sworn and the ac-

countant could also make a similar examination for a similar pur-

pose. So too with the records of a public authority, an insurance

company, a trust company, a local restaurant, a loan company,

Harvard University, or Cosa Nostra perhaps.

It should be obvious that if the District Attorney or Attorney

General does not have the evidence before he summonses these

records before the Grand Jury, he would be a dull boy indeed if

such deficiency was not cured after two or three months of close

examination, assuming of course that there was evidence of wrong-

doing to be found.

What this bill (Senate 287) really does is to give subpoena

power to the Attorney General or the District Attorney over just

about any sort of physical evidence one could imagine, and even

more, such evidence would, as a practical matter, be impounded
for long periods of time.

Custody of the Evidence Impounded

If there was no indictment, all of the books, records and other

physical evidence would be returned to their bearer. But this would
not happen if a true bill was found. If there was an indictment

"based upon said documents . . . etc.," the prosecutor would move
to have all of this evidence impounded pending the trial. The court

probably would grant a motion of this kind.

Inspection Prior to Trial

The bill does provide for inspection before trial by the prosecu-

tor, the defendant or defense counsel, but even this is restricted.

The bill reads

:

"... and a defendant shall have the right to inspect his own records which

have been so impounded, upon motion subject to such safeguards as the court

may deem necessary to safeguard said records."

Experience of the Crime Commission

In the Fifth Report of the Massachusetts Crime Commission
(May 17, 1965), there is a recommendation for an investigation

division in the department of the Attorney General. On page 67

of this report, it is said that the need for this special division arises

from the fact that political corruption is peculiarly difficult to in-

vestigate effectively.

"Whether the suspected acts involve bribery, larceny, conspiracy or sim-

ilar conduct, the evidence is nearly always extremely hard to find. Corrupt



32 JUDICIAL COUNCIL P.D. 144

financial transactions usually involve cash or the indirect transfer of funds or

property through middlemen and under deliberately misleading accounting

methods. Without records, evidence depends in most cases upon cooperation

and testimony from a person who is himself a participant in the criminal act.

Because of the extremely sensitive nature of political corruption law enforce-

ment officials are themselves understandably reluctant to act except in clear

cases."

This report continues further:

"it will be necessary for the proposed division to call witnesses before a

Grand Jury in order to obtain evidence. Regular Grand Juries can assist in

the investigation of corruption in some cases, but the investigation of deep

seated corruption by a Grand Jury often requires continuous consideration of

the same subject for weeks."

We think that this is the area in which Senate 287 of 1965 is

intended to operate. We do not think that the prosecutor has been

very often thwarted in getting an indictment in the more common
cases which involve so-called complicated records and documents.

The Crime Commission recommends that the Attorney General's

bill House 2134 of 1965 be enacted. At page 74 of the Crime Com-
mission Report it is said

:

"The Attorney General has sponsored a bill (H. 2134) authorizing him to

subpoena the books and records of corporations, business trusts and agencies

of government. The Commission recommends the passage of this bill. It is es-

sential in any investigation into corruption and in many other investigations

that relevant books and records of corporations, business trusts and agencies

of government be made available."

Safeguards Found in Crime Commission Recommended Bill

There does not appear to be any mention of Senate 287 in the

Crime Commission Report where H. 2134 of 1965 is recommended.
Because of the safeguards which are present in H. 2134, we think

it should be considered here in connection with Senate 287. The
Crime Commission recommended bill does not duplicate S. 287

entirely, and there is no mention there of ''experts." The two bills

are alike in that they would allow the Attorney General and the

District Attorneys to subpoena the type of records which we think

S. 287 is intended to cause to be produced for examination. We
do not say that the bills are identical, by any means. It is sig-

nificant in H. 2134 that the issuance of the subpoenas for the

records ''shall be subject to the general supervision of the Superior

Court" and we think that the following language is highly im-

portant :

"... upon the motion of the person to whom said subpoena is directed, a

judge of the Superior Court may order said subpoena quashed if in the judg-
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ment of the court said subpoena has not been issued pursuant to a proper

investigation being conducted by the Attorney General or the District At-

torneys within the scope of their authority, or has been issued for personal

or political reasons, or will result in the undue harassment of the person or

corporation whose records are subpoenaed. ..."

We assume the Crime Commission appreciated the necessity for

such safeguards none of which are present in the S. 287 referred

to us.

It seems to us after our discussions of this bill (S, 287) and after

listening to an exposition by those who favor such a measure, that

there is a policy decision which must be made by our General Court.

If the recommendations of the Crime Commission are followed,

and H. 2134 is adopted together with an investigating division in

the Attorney General's office, the authority which S. 287 seeks to

give (ostensibly to the Grand Jury, but really to the Attorney
General or prosecutor) would not be so important. If the prosecu-

tor is to have his investigating powers increased and enlarged, it is

not also necessary to increase and enlarge these investigating

powers through the Grand Jury.

On the other hand, if the Crime Commission recommendations
for a strong investigating division in the Attorney General's office

do not meet the approval of the people, Senate 287 becomes more
significant.

The Judicial Council is not prepared to enter the policy making
arena in this case particularly when it is our understanding that

an agency of the executive branch seeks additional powers and
finances from the General Court.

In the event that the General Court should take no action on

Part VIII of the Fifth Report of the Crime Commission, what we
have said here about the proposals of Senate 287 of 1965 will be
of more importance.

Recommendations of the Judicial Council

First: We do not recommend Senate 287 in its present form.

Second: We wish to have the full impact of this proposed leg-

islation clearly understood by the General Court; it is

NOT merely a provision where expert fingerprint men,
ballisticians, pathologists, or even certified public ac-

countants would examine the evidence and give the
Grand Jurors the benefit of their skills and training.

Third: If the proposed legislation shall meet with the approval
of the General Court, in principle, there are a number
of safeguards which we would strongly recommend, and
they are as follows:
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1. Provision should be made so that the court would exercise

control over the physical evidence to the end that justice

would be done. The court should make the order as to where,

and under what safeguards, the physical evidence should be

examined.

2. If an expert is named or designated for the purpose of exam-

ination, he would be a "witness" and therefore the defend-

ant would be entitled to his identity if there was an indict-

ment. Since there is no attempt to limit the type of ''ex-

pert" perhaps the proposal is deficient in this respect. It is

possible that there would be leaks in the veil of secrecy where

an expert was involved. His reports would have to be trans-

cribed by those not sworn to secrecy.

3. The statute is unclear in the respect that it provides that the

physical evidence shall be returned unless there is an indict-

ment "based upon said documents, records, and other physical

evidence," Would this mean that in every case where the

physical evidence was retained, that it formed the basis for

an indictment? Could this be argued?

4. The statute provides for impounding the evidence. This

might prevent the preparation of a defense, and it might also

prevent the carrying on of the usual business to which the

records belonged. There should be a provision that the prose-

cutor would be obliged, at the expense of the commonwealth,

to furnish copies of any physical evidence to the party to

whom the original records belonged. The defense should not

be obliged to pin-point the documents upon which it relies

but should be able to obtain copies of any physical evidence.

There is a real chance of oppression here.

5. Inspection of physical evidence should be permitted not

only to the person indicted, but also to any person whose rec-

ords have been summonsed before the grand jury. An indi-

vidual might be indicted and the records in question, which

he would need to prepare his defense, might belong to a cor-

poration or a government agency. Unless he could inspect

these, he could be prevented from preparing his defense.

6. During the entire periods when the records are in the pos-

session of the prosecutor and the Grand Jury, there should
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be provisions which would entitle the owner of the records to

see them. The law is such that if this statute were enacted,

the prosecutor could spirit away masses of records and re-

tain possession of them for months at a time. This is to be

avoided to prevent oppression and interference with normal

business operations, and the operations of a government

agency.

Our comments on the proposed change in the law are based on

the lessons of legal history. Nothing herein is to be construed as

criticism of the efforts of any prosecutor within the immediate

past.

EAVESDROPPING

HOUSE .... 1965 .... No. 2843

An Act further limiting the practice of eavesdropping.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and b%j the authority of the same, as follows:

1 Section 1. Chapter 272 of the General Laws is hereby

2 amended by striking out section 99, as most recently amended

3 by section 1 of chapter 449 of the acts of 1959, and inserting in

4 place thereof the following section:

—

5 Section 99. Whoever secretly or without the consent of

6 either a sender or receiver, overhears, or attempts secretly, or

7 without the consent of either a sender or receiver, to overhear, or

8 to aid, authorize, employ, procure, or permit, or to have any

9 other person secretly, or without the consent of either a sender or

10 receiver, to overhear any spoken words at any place by using any

11 electronic recording device, or a wireless tap or electronic tap,

12 or however otherwise described, or any similar device or arrange-

13 ment, or by tapping any wire to intercept telephone communica-

14 tions, shall be guilty of the crime of eavesdropping' and^'shall be

15 punished by imprisonment for not more than two years or by

16 a fine of not more than two thousand dollars, or both.

1 Section 2. Said chapter 272 is hereby further amended by

2 striking out section 100, as most recently amended by section 2
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3 of said chapter 449, and inserting in place thereof the following

4 section:

—

5 Section 100. Whoever for the purpose of eavesdropping as

6 defined in section ninety-nine, either on his own account or as

7 the servant or agent of another, permits or acquiesces in the in-

8 stalling of any electronic recording device or any similar device

9 or arrangement, or the tapping of any wire, shall be punished by

10 imprisonment for not more than two years or by a fine of not

11 more than two thousand dollars, or both. Any information re-

12 ceived in violation of this section or section ninety-nine shall be

13 inadmissable as evidence in any civil or criminal proceeding in the

14 commonwealth.

The subject of wiretapping and eavesdropping and other prac-

tices in which electronic devices are used to obtain information has

occupied considerable time during the 1965 legislative year.

A Special Commission established by Chapter 82 of the Resolves

of 1964 was charged with the task of making an investigation and

study relative to illegal use of electronic recording devices, wire-

less taps, electronic taps or other similar devices and arrange-

ments.

This Special Commission was revived and continued by Chapter

69 of the Resolves of 1965. We assume this study will result in a

report to the General Court in 1966.

During 1965, it was revealed at hearings in Washington that

sophisticated electronic devices were being used by agencies of the

United States government, especially the Internal Revenue ser-

vice.

Thus, we find that both on the state and national level there has

been legislative activity in the field of eavesdropping. The spe-

cific proposal referred to the Judicial Council is House Doc. 2843

(1965).

ELIMINATION OF ALL EAVESDROPPING

Under present law, Chapter 272, § 99, eavesdropping is pro-

hibited and is made a crime except if it is done in accordance with

an order issued by a justice of the Supreme Judicial Court or Su-

perior Court upon application of the Attorney General or of a dis-
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trict attorney. A proper showing of the need for such order must

be made.

Under present law, eavesdropping has been placed upon a basis

similar to but not identical with search and seizure. It can be done

lawfully if it is done under the authority of an order of court. As

there are no general search warrants, there is likewise no general

eavesdropping allowed.

The proposed amendment to Chapter 272, § 99 would com-

pletely wipe out the right of the district attorney and Attorney

General to seek an order of court to permit them to indulge in

eavesdropping.

Specifically, such a drastic limitation on the district attorney,

the Attorney General, and the police would seriously hamper their

activities if it were necessary to resort to eavesdropping tactics in

order to apprehend criminals or prevent crime.

Organized crime cannot be attacked if the police, under judicial

supervision, are rendered impotent. But without judicial super-

vision, we might suffer the loss of liberty itself.

In addition to a total prohibition of all eavesdropping, it is also

proposed by House Doc. 2843 (1965) to amend § 100 of Chapter

272 so as to make any person who acquiesces in the installation of

eavesdropping devices subject to a fine and imprisonment.

Under the present section 100 of Chapter 272, such person

would be subject to a fine and imprisonment unless there was a

court order in effect allowing the installation to be made. Here

again the proposed legislation aims to prohibit eavesdropping ac-

tivities completely.

We do not recommend this proposed legislation. The only thing

referred to the Judicial Council was H. 2843, and we cannot

recommend that all eavesdropping be prohibited to the Common-
wealth. Eavesdropping under judicial supervision, as our law now
provides, is a protection for our society and a weapon against

crime.

The Special Commission which was revived and continued under

Chapter 69 of the Resolves of 1965, may go deeper into the eaves-

dropping picture and may recommend other legislation.

We would be interested in such recommendations.
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CO-CONSPIRATORS

Chapter 19 Resolves of 1965

Resolve providing for an investigation by the judicial council of the

practice op naming but not indicting co-conspirators in criminal cases.

1 Resolved, That the judicial council be requested to investi-

2 gate the practice of naming but not indicting co-conspirators

3 in criminal cases, and to include its conclusions and its

4 recommendations, if any, in relation thereto, together with

5 drafts of such legislation as may be necessary to give effect

6 to the same, in its annual report for the current year.

Approved May 5, 1965

NAMING "CO-CONSPIRATORS" BUT NOT
INDICnNG THEM

There has been a great amount of interest in the recent past

concerning the practice of naming but not indicting co-conspira-

tors in criminal cases.

In our consideration of this practice, we have reviewed some of

the newspaper stories which were published immediately after

certain persons had been indicted and certain others merely
named as co-conspirators, but not indicted.

If a person is named prominently as a co-conspirator and his

picture appears in the newspapers along with those who have been

indicted, a sizeable segment of the public may fail to make the

distinction and may conclude that the named co-conspirators have
also been indicted. We would agree that many people errone-

ously believe that an indictment alone indicates that there is no
question as to guilt.

Throughout history, persons have received consideration be-

cause they cooperated with the prosecutor. This consideration may
take the form of a disinclination on the part of the prosecutor to

seek an indictment. In such case, the ends of justice are said to be

served by merely indicating that the informer or person who co-

operates is part of the conspiracy.

We do not recommend the practice of naming persons as co-

conspirators in the indictment but not indicting them.

Because we are of the opinion, however, that it may be necessary

to follow this practice in a certain class of cases ; we do not recom-

mend that any statute be enacted which would prohibit the prac-

tice of naming co-conspirators without indicting them.
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APPEALS BY THE COMMONWEALTH IN

CRIMINAL CASES

In 1964 by Resolve Chapter 118, the Judicial Council was asked

to investigate proposals to allow certain limited appeals by the

Commonwealth in criminal cases. The Judicial Council made such

an investigation and study, and made a report on this matter in

its 40th Report at pps. 19-27.

In this 40th Report, five members of the Judicial Council op-

posed such appeals and five members were in favor of allowing

certain limited appeals.

Further progress has been made in defining the constitutional

rights of accused persons in matters related to search and seizure,

arrest, and suppression of evidence.

The limits of the authority of the police have yet to be com-

pletely defined, and it may take several years before the decisions

of our Supreme Judicial Court makes such a clear definition pos-

sible.

We have re-examined the matter of limited appeals in criminal

cases, and after such re-examination, we find ourselves in complete

agreement on the subject. We, therefore, recommend that the

Commonwealth be permitted to take appeals from certain rulings

of a judge on matters of law. '
"

'

We only make this recommendation if the rights of the defend-

ant are adequately protected. We, therefore, recommend the fol-

lowing :

1966 DRAFT ACT

An Act authorizing appeals by the commonwealth on questions of law

under certain conditions in criminal prosecutions.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

Chapter 278 of the General Laws is hereby amended by inserting after sec-

tion 28D the following section:

—

Section 28E. An appeal may be taken by and on behalf of of the common-

wealth of Massachusetts by the district attorneys or the attorney general from

the superior court to the supreme judicial court in all criminal cases from a

decision, order or judgment of the court sustaining a motion to dismiss an

indictment or complaint, or for other relief under section forty-seven A of

chapter two himdred and seventy-seven of the General Laws which bars fur-

ther prosecution under the indictment or complaint.

A similar appeal may be taken to the supreme judicial court from an order,

decision or judgment in the district court or in the superior court suppressing

evidence prior to trial.



40 JUDICIAL COUNCIL P.D. 144

Such appeal shall be taken within ten days after such order, decision or judg-

ment has been entered, and in a,ny case before the defendant has been placed

in jeopardy under establisihed rules of law. The appeal shall be diligently

prosecuted.

Pending the prosecution and determination of the appeal, trial shall be

stayed, and the defendant shall be released on personal recognizance.

All expenses of an appeal taken by the Commonwealth hereunder shall be

borne by the Commonwealth, including reasonable fees of defense counsel, sub-

ject to approval of a justice of the supreme judicial court, and costs of the

defendant's brief in the supreme judicial court.

Rules of practice and procedure with respect to appeals authorized by this

section shall be the same as those now applicable to criminal appeals under

sections thirty-three A through thirty-three G, inclusive, of chapter two

hundred and seventy-eight of the General Laws.

No appeal shall be allowed hereimder the result of which will be to place

the defendant in double jeopardy under established rules of law.

Rules of practice and procedure with respect to appeals authorized by this

section shall be the same as those now applicable to criminal appeals under

sections thirty-three A through thirty-three G, inclusive, of chapter two hun-

dred and seventy-eight of the General Laws.

No appeal shall be allowed hereunder the result of which will be to place

the defendant in double jeopardy imder established rules of law.

"Judge Thomson concurs with the opinion of the Council in regard to

the above draft act, but recommends an amendment so that the defendant

mmj be released on personal recognizance in the discretion of the courts.

As the draft act stands, it is provided that a defendant shall be released

if the Commonwealth appeals in this limited class of cases."

The recommended legislation above is substantially similar to

legislation recommended in 1964 in H. 1508 and in H. 2125 of

1965. We have made revisions to reflect the changes made in our

law by Chapter 617 of the Acts of 1965. This new simplification of

pleadings in criminal cases became effective on October 4, 1965

and reads as follows:

An Act providing for the simplification of pleadings in criminal cases.

Section 1. Chapter 277 of the General Laws is hereby amended by insert-

ing after section 47, under the caption pleadings and motions before trial,

the following section:

—

Section I{IA. The pleadings in criminal proceedings shall be the indictment

or complaint, and the pleas of not guilty, guilty and nolo contendere. All

other pleas, and demurrers, challenges to the array and to the manner of se-

lection of grand or traverse jurors, and motions to quash are hereby abolished,

and any defense and objections, which could have been raised before trial by
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one or more of them prior to October fourth, nineteen hundred and sixty-five,

shall be raised only by motion to dismiss or by a motion to grant appropriate

rehef, as hereinafter provided.

Any defense or objection which is capable of determination without the

trial of the general issue may be raised before trial by motion.

Defenses and objections based on defects in the institution of the prosecu-

tion or in the indictment or complaint, other than a failure to show juris-

diction in the court or to charge an offense, may be raised only by motion be-

fore trial. Such motion shall include all such defenses and objections then

available to the defendant and shall set out such defenses in separately num-

bered paragraphs with particularity. Any facts relied upon in support of any

of said defenses shall be stated in an affidavit attached to said motion. Failure

to present any such defense or objection shall constitute a waiver thereof, but

the court for cause shown may grant relief from the waiver. Lack of jurisdic-

tion or the failure of the indictment or complaint to charge an offense shall be

noticed by the court at any time during the pendency of the proceedings.

The motion shall be made before the plea is entered, but may either by a

general court rule or by order of the justice be made within a reasonable time

thereafter.

A motion before trial raising such defenses or objections shall be determined

before trial, unle^ the court orders that it be referred for determination at the

trial of the general issue.

If a motion is determined adversely to the defendant, he shall be permitted

to plead if he had not previously pleaded. A plea previously entered shall

stand. If the court grants a motion based on a defect in the institution of the

prosecution or in the indictment or complaint, it may order that the defend-

ant be held in custody or that his bail be continued for a specified time pend-

ing the filing of a new indictment or complaint. Nothing in this section shall

be deemed to affect the provisions of any statute relating to periods of Hmita-

tions.

Section 2. The statutory and common law of the commonwealth applicable

to the pleas, demurrers, challenges, and motions to quash abolished by section

forty-seven A of chapter two hundred and seventy-seven of the General Laws,

inserted by section one of this act, shall continue to apply to any motion filed

under said section forty-seven A of said chapter two hundred and seventy-

seven and covering the same matter as would have been covered, prior to the

effective date of this act, by such abolished plea, demurrer, challenge, or mo-

tion to quash.

Section 3. This act shall take effect on October fourth, nineteen hundred

and sixty-five. Approved August 9, 1965.
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POST CONVICTION PROCEDURE

HOUSE .... 1965 .... No. 143

APPENDIX B

An Act establishing the uniform post-conviction procedure act.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. The General Laws are hereby amended by in-

2 serting after chapter 248 thereof the following new chapter:

—

3 Chapter 248A.

4 Uniform Post-Conviction Procedure Act.

5 Section 1. Any person convicted of a felony and incarcer-

6 ated under sentence of death or imprisonment who claims that

7 the sentence was imposed in violation of the Constitution of

8 the United States or the Constitution or laws of this State, or

9 that the court was wdthout jurisdiction to impose the sentence,

10 or that the sentence exceeds the maximum authorized by law,

11 or that the sentence is otherwise subject to collateral attack

12 upon any ground of alleged error heretofore available under a

13 writ of habeas corpus, writ of coram nobis, or other common law

14 or statutory remedy, may institute a proceeding under this

15 chapter to set aside or correct the sentence, provided the al-

16 leged error has not been previously and finally litigated or

17 waived in the proceedings resulting in the conviction or in any

18 other proceedings that the petitioner has taken to secure relief

19 from his conviction.

20 The remedy herein provided is not a substitute for nor does

21 it affect any remedies which are incident to the proceedings in

22 the trial court, or any remedy of direct review of the sentence

23 or conviction but, except as othervvase provided in this chap-

24 ter, it comprehends and takes the place of all other common

25 law and statutory remedies which have heretofore been avail-

26 able and for challenging the validity of incarceration under sen-

27 tence of death or imprisonment, and shall be used exclusively

28 in lieu thereof. A petition for relief under this chapter may be

29 filed at any time.

30 Section 2. The supreme judicial court, or a justice thereof,

31 may in accordance with its rules, entertain a proceeding under

32 this chapter in an exercise of its original jurisdiction. In tliis

33 event, the provisions of this chapter, to the extent applicable,

34 shall govern the proceeding.
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35 Section 3. Except in a proceeding brought under section

36 two of this chapter, the proceeding is commenced by fiUng a

37 petition verified by the petitioner with the clerk of the court

38 in which the conviction took place. Facts within the personal

39 knowledge of the petitioner and the authenticity of all docu-

40 ments and exhibits included in or attached to the petition must

41 be sworn to affirmatively as true and correct. The supreme

42 judicial court may by rule prescribe the form of verification.

43 The •clerk shall docket the petition upon its receipt and bring

44 it promptly to the attention of the court and the district

45 attorney.

46 Section 4- The petition shall identify the proceeding in

47 which the petitioner was convicted, give the date of the entry

48 of the judgment and sentence complained of, specifically set

49 forth the grounds upon which the petition is based, and clearly

50 state the relief desired. All facts within the personal knowledge

51 of the petitioner shall be set forth separately from other alle-

52 gations of facts, and shall be verified as provided in section

53 three of this chapter. Affidavits, records, or other evidence

54 supporting its allegations shall be attached to the petition or

55 the petition shall state why they are not attached. The peti-

56 tion shall also identify any previous proceedings that the

57 petitioner has taken to secure relief from his conviction. Argu-

58 ment, citations, and discussion of authorities shall be omitted

59 from the petition.

60 Section 5. The petition may allege that the petitioner is

61 unable to pay the costs of the proceeding or to employ counsel.

62 If the court is satisfied that the allegation is true, it shall order

63 that the petitioner proceed as a poor person, and appoint coun-

64 sel for him. If after judgment, a review is sought by the pe-

65 titioner, and the hearing court is of the opinion that the review

66 is requested in good faith, and finds that the petitioner is un-

67 able to pay the costs of the review, the court shall order that

68 all necessary costs and expenses incident thereto, including all

69 court costs, stenographic services, printing, and reasonable

70 compensation for legal services, be paid by the county in which

71 the judgment is rendered.

72 Section 6. Within thirty days after the docketing of the

73 petition, or within any further time the court may fix, the

74 State shall respond by answer or motion. No further pleadings

75 shall be filed except as the court may order. The court may
76 grant leave, at any time prior to entry of judgment, to with-

77 draw the petition. The court may make appropriate orders

78 as to the amendment of the petition or any other pleading, or as

79 to pleading over, or filing further pleadings, or extending the

80 time of the filing of any pleading other than the original
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81 petition.

82 Section 7. Except in a proceeding brought under section 2

83 of this chapter, the petition shall be heard in the court ia which

84 the conviction took place and before any judge thereof. The

85 court may receive proof by affidavits, depositions, oral testi-

86 mony, or other evidence, and may order the petitioner brought

87 before it for the hearing. If the court finds in favor of the

88 petitioner, it shall enter an appropriate order with respect to

89 the judgment or sentence in the former proceedings, and any

90 supplementary orders as to rearraignment, retrial, custody,

91 bail, discharge, correction of sentence, or other matters that

92 may be necessary and proper. The order making final disposi-

93 tion of the petition shall clearly state the grounds on which

94 the case was determined and whether a federal or a state right

95 was presented and decided. This order constitutes a final

96 judgment for purposes of review.

97 Section 8. All grounds for relief claimed by a petitioner

98 under this chapter must be raised in his original or amended

99 petition, and any grounds not so raised are waived unless the

100 court on hearing a subsequent petition finds grounds for re-

101 lief asserted therein which could not reasonably have been

102 raised in the original or amended petition.

103 Section 9. A final judgment entered under this chapter may
104 be reviewed by the supreme judicial court of this state on ap-

105 peal brought by either the petitioner or the state within six

106 months from the entry of the judgment.

107 Section 10. This chapter shall be so interprete^d and con-

108 strued as to effectuate its general purpose to make uniform the

109 law of those states which enact it.

110 Section 11. This chapter may be cited as the Uniform Post-

111 Conviction Procedure Act.

1 Section b. If any provision of this act or the application

2 thereof to any person or circumstances is held invalid, the in-

3 validity shall not affect other provisions or applications of the

4 act which can be given effect without the invalid provision or

5 application, and to this end the provisions of this act are

6 severable.

The purpose of this uniform act is to provide a person sentenced

to death or imprisonment with another method to raise the issue

that such sentence was illegal, unconstitutional, or otherwise un-

lawful.

Historically, the remedies available after conviction (other than

the appeal) have been habeas corpus and coram nobis. In addi-

tion, the writ of error has generally been part of the common law
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and is part of our statutory law by Chap. 250, Sections 9-13 of the

General Laws.

The writ of error has usually been deemed to be an independent

or collateral attack on the conviction and sentence. A writ of er-

ror is not an appeal, but it does seek to re-examine a final judg-

ment in a criminal case to determine whether there has been any

error in law or in fact. However, errors of fact are not errors made
at the trial.

Writs of error issue upon application except in capital cases and

certain other felony cases (Chapter 250, § 11).

Habeas corpus at common law was in the main, an attack on

jurisdiction over the defendant or over the subject matter, or both.

Habeas corpus is provided for in Chapter 248 of the General

Laws. A person who is imprisoned or restrained of his liberty may,
as of right and of course, prosecute a writ of habeas corpus, accord-

to the provisions of Chapter 248 of the General Laws, in order to

obtain release from such imprisonment or restraint.

Habeas corpus is not an appeal, and if there is legal cause shown
for the imprisonment or restraint, the prisoner traditionally will

not be released on a habeas corpus writ.

Coram nobis simply means "before us." This type of writ is

obsolete in the Commonwealth of Massachusetts. Originally, it

was brought to allow the court where the sentence had been passed

to correct some error, and usually this was an error in fact not

known at the time of trial. In the United States, coram nobis was
even more restricted than it was in England.

In our 37th Report for 1961 at page 19, we discussed coram no-

bis and did not recommend that it be reintroduced into our law.

In the past few years, there has been a re-examination of the

role of the federal habeas corpus writ. Originally, it was restricted

to cases where the court lacked jurisdiction over the crime or the

person, or where a prisoner was held without due process of law.

This traditional concept is undergoing a change.

In the case of Fay v. Noia, 372 U. S. 391, the United States Su-

preme Court indicated that any imprisonment imposed contrary

to the federal constitution can be challenged by habeas corpus in

the federal courts.

It is against this background then, that we examine the proposals

for a post-conviction procedure act which would provide addi-

tional methods to review the case.

Because of the fact that a Special Committee on Minimum Stan-

dards for the Administration of Criminal Justice of the American
Bar Association is currently studying a revised draft of the Uni-

form Post-Conviction Procedure Act, and will not complete its
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work until the spring of 1966, we are retaining this matter for our

further consideration. In the interim, we are of the opinion that

the procedure in Massachusetts is such that any convicted person

will have his rights adjudicated and preserved under our existing

law. We reserve our decision on the question as to whether or not

additional remedies may be desirable in this Commonwealth.

UNIFORM RENDITION OF PRISONERS AS
WITNESSES IN CRIMINAL PROCEEDINGS ACT

HOUSE .... 1965 .... No. 143

APPENDIX E
An Act establishing the uniform rendition of prisoners as witnesses in

criminal proceedings act.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 233 of the General Laws is hereby

2 amended by inserting after section 13D thereof the following

3 new sections:

—

4 Section 13E As used in sections thirteen E through thir-

5 teen N of this chapter,

6 (a) "Witness" means a person who is confined in a penal

7 institution in any state and whose testimony is desired in

8 another state in any criminal proceeding or investigation by a

9 grand jury or in any criminal action before a court.

10 (6) "Penal institutions" includes a jail, prison, penitentiary,

11 house of correction, or other place of penal detention.

12 (c) "State" includes any state of the United States, the

13 District of Columbia, the Commonwealth of Puerto Rico, and

14 any territory of the United States.

15 Section 13F. A judge of a state court of record in another

16 state, which by its laws has made provision for commanding

17 persons confined in penal institutions mthin that state to at-

18 tend and testify in this state, may certify (1) that there is a

19 criminal proceeding or investigation by a grand jury or a

20 criminal action pending in the court, (2) that a person who is

21 confined in a penal institution in this state may be a material

22 witness in the proceeding, investigation, or action, and (3) that

^ 23 his presence will be required during a specified time. Upon
' 24 presentation of the certificate to any judge having jurisdiction

.25 over the person confined, and upon notice the Attorney Gen-

26 eral, the judge in this state shall fix a time and place for a
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27 hearing and shall make an order directed to the person having

28 custody of the prisoner requiring that the prisoner be pro-

29 duced before him at the hearing.

30 Section 13G. If at the hearing the judge determines (1) that

31 the witness may be material and necessary, (2) that his attend-

32 ing and testifying are not adverse to the interests of this state

33 or to the health or legal rights of the witness, (3) that the laws

34 of the state in which he is requested to testify will give him

35 protection from arrest and the service of civil and criminal

36 process because of any act committed prior to his arrival in

37 the state under the order, and (4) that as a practical matter

38 the possibility is negligible that the witness may be subject to

39 arrest or to the service of civil or criminal process in any state

40 through which he will be required to pass, the judge shall

41 issue an order, with a copy of the certificate attached, (a) di-

42 reeling the witness to attend and testify, (6) directing the per-

43 son having custody of the witness to produce him, in the

44 court where the criminal action is pending, or where the grand

45 jury investigation is pending, at a time and place specified in

46 the order, and (c) prescribing such conditions as the judge shall

47 determine.

48 Section 13H. The order to the witness and to the person

49 having custody of the \vitness shall provide for the return of

50 the witness at the conclusion of his testimony, proper safe-

51 guards on his custody, and proper financial reimbursement or

52 prepayment by the requesting jurisdiction for all expenses in-

53 curred in the production and return of the witness, and may

54 prescribe such other conditions as the judge thinks proper or

55 necessary. The order shall not become effective imtil the

56 judge of the state requesting the witness enters an order

57 directing compliance with the conditions prescribed.

58 Section 131. This act does not apply to any person in this

59 State confined as insane or mentally ill or as a defective de-

60 linquent or under sentence of death.

61 Section 13J. If a person confined in a penal institution in

62 any other state may be a material witness in a criminal action

63 pending in a court of record or in a grand jury investigation in

64 this State, a judge of the court may certify (1) that there is a

65 criminal proceeding or investigation by a grand jury or a

66 criminal action pending in the court, (2) that a person who is

67 confined in a penal institution in the other state may be a

68 material witness in the proceeding, investigation, or action,

69 and (3) that his presence will be required during a specified

70 time. The certificate shall be presented to a judge of a court

71 of record in the other state having jurisdiction over the pris-

72 oner confined, and a notice shall be given to the Attorney Gen-
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73 eral of the state in which the prisoner is confined.

74 Section 13K. The judge of the court in this state may

75 enter an order directing comphance with the terms and con-

76 ditions prescribed by the judge of the state in which the wit-

77 ness is confined.

78 Section 13L. If a witness from another state comes into or

79 pass^ through this state under an order directing him to at-

80 tend and testify in this or another state, he shall not while in

81 this state pursuant to the order be subject to arrest or the

82 service of process, civil or criminal, because of any act com-

83 mitted prior to his arrival in this state under the order.

84 Section 13M. Sections thirteen E through thirteen N of

85 this chapter shall be so construed as to effectuate their general

86 purpose to make uniform the law of those states which enact

87 them.

88 Section 13N . This act may be cited as the Uniform Rendi-

89 tion of Prisoners as Witnesses in Criminal Proceedings Act.

1 Section 2. If any provision of this act or the application

2 thereof to any person or circumstance is held invalid, the in-

3 validity shall not affect the other provisions or applications of

4 the act which can be given effect without the invalid provision

5 or application, and to this end the provisions of this act are

6 severable.

In 1937, certain provisions were added to Chapter 233 of the

General Laws for the purpose of securing the attendance of out of

state witnesses in criminal proceedings in Massachusetts. The ques-

tion arising now is whether or not a witness who is in a penal in-

stitution can be brought to Massachusetts for the purposes of a

criminal proceeding.

It is useful to have a uniform law under which all of our states

will allow prisoners to be transported to other states to testify in

criminal proceedings.

The recommended legislation seems to us to contain the neces-

sary safeguards to assure that such transport of prisoners and their

appearance in Massachusetts will be accomplished under judicial

supervision. We believe that the rights of the witness have been

protected. We also point out that the costs of transportation and

maintenance are paid by the state which seeks to have the witness

appear before its court. We, therefore, recommend the Uniform
Rendition of Prisoners as Witnesses in Criminal Proceedings Act

as an amendment to Chapter 233 of the General Laws.
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BREAKING AND ENTERING MOTOR VEHICLE WITH
INTENT TO COMMIT A MISDEMEANOR

The present statute does not cover breaking and entering a ve-

hicle.

The proposed bill (S. 281), would add the words "or motor ve-

hicle."

We recommend that the amendment to Chapter 266, § 16A be

drafted so as to cover any kind of vehicle, whether or not it has a

motor in it.

This would then include such things as railroad cars, house-

trailers, and other wheeled devices. The purpose of amending this

statute is to penalize those who break and enter automobiles. We
think that it might be well to make the amendment all inclusive.

1966 DRAFT ACT

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

Chapter 266 of the General Laws is hereb}' amended by striking out section

16A, as appearing in the Tercentenary Edition, and inserting in place thereof

the following section:

—

Section 16A. Wlioever in the nighttime or daytime breaks and enters a build-

ing, ship, vessel or vehicle with intent to commit a misdemeanor shall be

punished by a fine of not more than two hundred dollars or by imprisonment

for not more than six months, or both.

BREAKING AND ENTERING MOTOR VEHICLES WITH
INTENT TO COMMIT A FELONY

We have recommended stronger measures to deal with those who
break and enter vehicles with intent to commit a misdemeanor.

If the intent to commit a felony is established, we believe that

the punishment should be more severe than in the case of the

lesser offense. We, therefore, recommend the following which is

Senate No. 280 of 1965, except that we have substituted the words
"any vehicle" for the words "motor vehicle" in the original bill.

1966 DRAFT ACT

Be it enacted by the Senate and House of Representatives hi General Court

assembled, and by the authority of the same as follows:

Chapter 266 of the General Laws is hereby amended b^' inserting after sec-

tion 19 the following section:

—
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Section 19A. Whoever breaks and enters or enters without breaking, in the

daytime or nighttime, any vehicle with intent to commit a felony, shall be

punished by imprisonment in the state prison for not more than five years or

by a fine of not more than five hundred dollars and imprisonment in the

house of correction for not more than two years.

MINIMUM SENTENCE FOR CONVICTION OF
THEFT OF MOTOR VEfflCLE

HOUSE .... 1965 .... No. 367

An Act providing a minimum sentence for conviction of theft of a motor

VEHICLE.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 266 of the General Laws is hereby amended by strik-

2 ing out section 28, as most recently amended by section 2 of

3 chapter 160 of the acts of 1959, and inserting in place thereof

4 the following section:

—

5 Section 28. Whoever steals a motor vehicle or trailer, or re-

6 ceives or buys a motor vehicle or trailer knowing the same to

7 have been stolen, or conceals any motor vehicle or trailer thief

8 knowing him to be such, or conceals any motor vehicle or trailer

9 knowing the same to have been stolen, or takes a motor vehicle

10 or trailer without the authority of the o\^^ler and steals from it

11 any of its parts or accessories, or without the authority of the

12 owner operates a motor vehicle after his right to operate with-

13 out a license has been suspended or after his license to operate

14 has been suspended or revoked and prior to the restoration of

15 such right or license to operate or to the issuance to him of a

16 new license to operate, shall be punished by imprisonment in

17 the state prison for not more than ten years or by imprisonment

18 in jail or house of correction for not less than thirty days nor

19 more than two and one half years.

The proposed amendment to section 28 of Chapter 266 would

hnpose a mandatory jail sentence of no less than thirty (30) days.

As present there is no such mandatory minimum sentence.

It should be kept in mind that this suggested amendment would

provide the same minimum jail term for the receiver of stolen cars,

the auto thief, or other true criminal as would be applied to an

irresponsible young person who operated after his license was sus-

pended or who took a car for a ''joy ride" without real larcenous

intent.

We do not underestimate the problem of the police. Cornmis-
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sioner Edmund L. McNamara of the Boston Police Department

pointed out to the General Court earlier this year that since 1959

motor vehicles with a value of 19 million dollars have been stolen

or misappropriated in the city of Boston. The stolen car rate has

increased by 180% since 1959.

The police feel that measures such as the minimum sentence

will help reduce the "stolen" car crime rate. They also suggest that

the unauthorized use of a motor vehicle be made a felony in order

to deter young offenders.

We do not think that either of these alternatives will provide a

workable solution to the "stolen" car problem. We believe that

most "stolen" cars are taken without intent to permanently deprive

the owner thereof.

The theft of a motor vehicle is even now a felony and carries a

maximum penalty of not more than ten years in state prison. If

this maximum penalty were always imposed on professional car

thieves, we would still have a host of youthful offenders who simply

make off with a car for an evening of joy riding. We cannot treat

these offenders in the same manner, and we hesitate to recommend
a mandatory sentence for them.

We recommend to the General Court that consideration be given

to a statute which would require automobile manufacturers to

equip new cars with a protective device designed to make it diffi-

cult or impossible to start the vehicle without a key.

We further recommend that a fine or other penalty be imposed

on persons who leave a vehicle unattended with the key in the lock.

Such persons may not be proper persons to operate motor vehicles.

Chapter 90, § 13 requires the operator to lock the car in the fol-

lowing language:
''

. . . No person having control or charge of a motor vehicle shall allow

such vehicle to stand in any way and remain miattended without first locking

or making it fast or effectively setting the brakes thereon, and stopping the

motor of said vehicle. ..."

But it has been held in Sullivan v. Griffin (1954) 318 Mass. 359,

that a person who leaves his keys in the car may not necessarily

be held liable on negligence.

Section 13 of chapter 90, as it now stands, is a statement of cer-

tain "safety precautions for proper operation and parking" of ve-

hicles.

Under Section 20 of Chapter 90, it might seem possible to im-

pose a fine on any person who allowed his vehicle to remain unat-

tended without first locking it, but the words in section 13 are

vague and inexact. If the vehicle was made "fast" or the brakes

were set, there might be no violation.
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We would recommend a revision of this section to make it clear

that leaving the keys in an unattended vehicle was a definite of-

fense subject to a punishment under section 20.

If the General Court wished to make such an offense noncrim-

inal, we recommend a procedure such as section 20A of chapter 90

where parking offenders are fined with no criminal record being at-

tached to them.

Unless we impose some responsibility on the manufacturer and
the owner and operator, we cannot assist our police to handle this

problem.

As a matter of policy, we would definitely discourage the manda-
tory thirty day term.

III. Evidence

HOUSE .... 1965 .... No. 2662

UNIFORM RULES OF EVIDENCE

We have not printed the bill here as it contains seventy-two pro-

posed rules and requires thirty pages of type. The proposed set of

rules is a massive dose, and we do not believe that such wholesale

revisions of practice and proceeding should be seriously suggested

to the General Court unless there has been long and careful study.

An ''Evidence Code" of 1362 sections was enacted this year by

the California assembly. This was the result of a nine-year study

by the California Law Revision Commission.

The California group did not favor the Uniform Rules of Evi-

dence approved by the National Conference of Commissioners on

Uniform State Laws for various reasons including the fact that such

a code would change the law of California, that California had
many provisions in its law of evidence which had served it well,

but which were not in the Uniform Rules; that the draftsmanship

was ''defective," and that the "need for nationwide uniformity in

the law of evidence is not of sufficient importance that it should

outweigh these other considerations."

The California Law Revision Commission published a 400 page

recommendation, after nine years of intensive work, before any
major change was made in that state.

We understand that an evidence code was proposed for New
Jersey and a study is being made there.

To properly assess the nature and scope of a new code of evi-

dence in Massachusetts would require a coordinated task force. We
believe there is merit in the proposal for a new code of evidence
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and would certainly assume the guidance of such a project. We do

not believe such a study can be made without adequate financial

and research assistance.

We cannot recommend H. 2662 of 1965 under any circumstances.

PRIVATE CONVERSATIONS BETWEEN HUSBAND
AND WIFE AS EVIDENCE

HOUSE .... 1965 .... No. 1574

An Act making private conversations between husbands and wives ad-

missible AS evidence.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 233 of the General Laws is hereby

2 amended by striking out section 20, as most recently amended

3 by section 3 of chapter 657 of the acts of 1951, and inserting in

4 place thereof the following section:

—

5 Section 20. Any person of sufficient understanding, al-

6 though a party, may testify in any proceeding, civil or criminal,

7 in court or before a person who has authority to receive evi-

8 dence, except as follows:

—

9 First, Except as otherwise provided in section seven of chap-

10 ter two hundred and seventy-three, neither husband nor wife

11 shall be compelled to testify in the trial of an indictment, com-

12 plaint or other criminal proceeding against the other.

13 Second, The defendant in the trial of an indictment, com-

14 plaint or other criminal proceeding shall, at his own request,

15 but not otherwise, be allowed to testify; but his neglect or

16 refusal to testify shall not create any presumption against him.

1 Section 2. Section 7 of chapter 273 of the General LaA's,

2 as appearing in the Tercentenary Edition, is hereby amended

3 by striking out the last sentence.

The apparent purpose of the proposed amendment Chapter 233,

§ 20 is to allow a husband or wife to testify against the other in

civil cases as to private conversations between them.

At present, with an exception which is not too important here,

neither husband nor wife can testify as to private conversations

between them in a civil action.

The amendment would not change the present law which states

that neither husband nor wife shall be compelled to testify against

the other in a criminal case.

We have not been able to discover any sound reason for casting
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out of our law the time honored principle that neither husband nor

wife shall testify as to private conversations with the other. This

is a legal tradition which deserves protection.

The second proposal in this bill is to amend § 7, of Chapter 273.

This chapter deals with desertion, nonsupport, and illegitimacy.

Section 7 concerns the evidence and proof required in these cases.

We do not recommend this bill.

STATEMENTS OF DECEASED PERSONS AS
EVIDENCE IN CRIMINAL PROCEEDINGS

HOUSE .... 1965 .... No. 3168

Ax Act relative to the admissibility of evidexce of deceased persons in

CERTAIN CRIMINAL PROCEEDINGS.

Be it enacted by the Senate and House oj Representatives in General Court

assembled, and by the authority of the same, as folloios:

1 Chapter 233 of the General Laws is hereb}^ amended b}' strik-

2 ing out section 65 and inserting in place thereof the following:

—

3 Section 65. In any action or other civil proceeding, and in any

4 criminal proceeding involving a felony, a declaration of a person

5 who has since deceased shall not be inadmissible in evidence as

6 heresay or as a private conversation between husband and wife,

7 as the case may be, if the court finds that it was made in good

8 faith and upon the personal knowledge of the declarant. The

9 preliminary findings by the court, shall, in criminal cases, if the

10 evidence is admitted, by subject to like findings by the jury on

11 proper instructions by the court.

Chapter 233, § 65 now provides that in civil cases the declara-

tion of a deceased person may be used in evidence under certain

conditions.

Chapter 233, § 65 reads as follows

:

"Admissibility oj declaration oj decedent. In any action or other civil ju-

dicial proceedings, a declaration of a deceased person shall not be inadmis-

sible in evidence as hearsay or as private conversation between husband and

wife, as the case may be, if the court finds that it was made in good faith

and upon the personal knowledge of the declarant."

Under the present law, a declaration of a deceased person can-

not be used as evidence in a criminal case. The Commonwealth
cannot produce a statement of a dead person as evidence to convict

an accused person. It is obvious that ih.Q accused cannot cross

examine the deceased, and that if the Commonwealth could use

evidence of this kind, the accused might be deprived of his consti-
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tutional right to confront the witnesses against him. It is also true

that the defendant cannot produce evidence of this nature. The
legal principle can be found in the case of Commonwealth v. Gallo,

275 Mass. 320, page 355, where there is a discussion of Chapter 233,

§ 65. The court said that this section was not applicable to crim-

inal proceedings. In the Gallo case, the defendant wished to intro-

duce evidence of the declaration of a person who died before the

trial.

We do not think that the decision of Commonwealth v. Gallo

should be enlarged to admit the declaration of a deceased person

in a criminal case except in a criminal case where the issues are the

same and where the defendant has had an opportunity to cross

examine the deceased person and where a stenographic transcript

is used.

EMINENT DOMAIN
EVIDENCE OF COMPARABLE SALES

HOUSE .... 1965 .... No. 2496

An Act relative to the introduction of certain evidence in eminent do-

main CASES.

Be it enacted by the Seriate and House of Representatives in General Court

asseinbled, and by the authority of the same, as follows:

1 Chapter 233 of the General Laws is hereby amended by in-

2 serting after section 79F the following section:

—

3 Section 79G. (a) In the trial of any petition for assessment of

4 damages resulting from the taking of propertj^ under eminent

5 domain powers, the sale price or other relevant circumstances

6 surrounding the transfer of comparable property shall not be in-

7 admissible by reason of the hearsay nature of such evidence;

8 provided, that the party seeking to introduce such evidence

9 furnishes the opposing party, at least sixty days before the trial,

10 with a list of such transfers as he intends to introduce. If there be

11 objection to the introduction of any such evidence, the objecting

12 party shaU signify his reasons, before a jury is empanelled, to

13 the trial judge who shall, after a hearing in the absence of the

14 jury, decide whether or not to allow such evidence to be sub-

15 mitted to the jury, and if he is of the opinion that such evidence

16 is reliable and otherwise competent and relevant he may admit

17 it regardless of its hearsay nature. The objecting party shall,

18 at the time the evidence is admitted, have all the usual rights of

19 cross examination. Such evidence shall also be admissible in

20 jury waived cases subject to the same conditions and provisions.

21 (6) No witness testifying for either party in an eminent do-



56 JUDICIAL COUNCIL P.D. 144

22 main petition shall be permitted to express an opinion of value

23 based in whole or in part on transfers of similar property in which

24 sale he did not participate as principal or agent unless the pro-

25 visions of paragraph (a) above are complied with and, after a

26 hearing, the trial judge determines that such evidence is com-

27 petent, relevant and reUable.

The practical effect of a statute such as H. 2496 is to educate

counsel for both the taking authority and the property owner as to

evidence of comparable sales which either intends to use at trial.

Such evidence would be submitted sixty days prior to trial, and if

this is not done, only an owner or his agent who participated in the

sale of "comparable" property could testify.

Should either party feel, after the list of comparable sales has

been submitted, that some or all of the sales were not comparable,

the trial judge would conduct a preliminary hearing on the matter

in the absence of the jury.

We would first point out that this new proposal would only make
a small dent in the procedural problem involved.

The fact that property, which is comparable to the property

taken by eminent domain, has been sold for a given price is not

necessarily admissible in evidence. Such fact may assist a qualified

appraiser to reach the stage where he can form an opinion. In

forming such opinion, he can consider sales of comparable property.

If during his testimony he is asked to give some of the bases of his

opinion, he can refer to sales of comparable property among other

considerations.

We do not believe that lists of sales of "comparable property"

should become legally admissible evidence and this statute would
probably let them in through the back door.

Our investigation of the subject matter of this bill led us to con-

tact the Massachusetts Board of Real Estate Appraisers. Spokes-

men for that group indicate that "some progressive legislation is

necessary" but that H. 2496 is not the answer.

The Massachusetts Association of Real Estate Boards concurs

with the Appraisers Association in opposition to this bill.

It is pointed out to us that "many competent appraisers whose
services are in demand as witness usually do less brokerage work
and thus participate in fewer transfers. It would seem that opin-

ions as to value now based in part on transfers of similar property,

in which transfer the witness did not participate, and which are

now admissible, would not be admissible under (b) of House 2496

of 1965 unless the pre-trial disclosures of (a) are satisfied."

We regret that the Association of Real Estate Boards has not

seen fit to discuss the larger question of pre-trial discovery of the

whole appraisal report.
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Our attention has been called to the new rule in effect in the

New York Court of Claims which requires both the taking authority

and the claimant to make a complete pre-trial disclosure of the

appraisal data.

The new rule is as follows:

Rule 25-A

1. Within six (6) months of the filing of a claim in an appropriation case

the parties shall file with the Clerk of the Court four (4) copies of their

appraisals which shall set forth separately as to vacant land and improve-

ments the evaluations and data upon which such evaluations are based, in-

cluding but not limited to the before value of the property, the after value,

direct, consequential and total damages and details of appropriations, com-

parable sales and other factors utilized. If all of the details required by Sec-

tion 16 (3) of the Court of Claims Act relating to alleged comparable sales

are included in the appraisal report prescribed herein, the same shall be

deemed compliance with Section 16 (3) of the Court of Claims Act.

2. When the Clerk shall have received the appraisal reports of all parties

he shall send to each attorney of record a copy of the appraisal report of all

other parties to the claim.

3. Within thirty (30) days after the service upon a, party of an appraisal

report of any other party, any party to the proceeding may file and serve

on all other parties an amended or supplemental appraisal report or reports.

4. Within sixty (60) days after the final filing and service of appraisal re-

ports or amended or supplemental appraisal reports a party may because of

unusual developments or circumstances, make a motion for permission to file

and serve an additional appraisal report or amended or supplemental repHDrts,

the granting of which application shall rest in the sound discretion of the court

as the interests of justice may require.

5. A party confronted with unusual and special circumstances requiring

more time than prescribed above for the filing of appraisal reports may make

an application upon notice for the extension of time which extension, in the

sound discretion of the court, may be granted for such period and imder such

conditions as the court deems proper.

6. (A) Upon the trial of a claim for the appropriation of property the

parties shall be precluded from offering any proof on matters not contained

in the appraisal reports or amended or supplemental appraisal reports as re-

quired b}' this rule ; however, a party may, notwithstanding his failure to com-

ply with this rule, offer proof on matters contained in BUls of Particulars and

Examinations before Trial in accordance with the usual procedures and rules

of this court.

(B) This rule shall not apply to a party who files a statement within six

(6) months of the filing of a claim to the effect that he will not introduce ex-

pert evidence of value and damages upon the trial.

7. Six (6) months after the filing of a claim for damages for the appropria-

tion of property a judge, designated by the presiding judge, may conduct a
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pre-trial conference to be attended by every party's trial counsel or lawyer

with dispositive authority. At least eight (8) days notice thereof shall be given

by the clerk to each party or lawyer of record ; this provision amends and sup-

plements present rule 5 (A).

8. The purposes and intent of this rule are (A) to aid and encourage the

early disposition and settlement of appropriation claims and (B) to compel a

full and complete disclosure so as to enable all parties to more adequately and

intelligently prepare for a trial of the issues.

9. This rule shall apply to all claims filed on and after March 1, 1965.

We do not now urge the General Court to adopt ''Rule 25A/'

but we do recommend that the piecemeal proposal of H. 2496

(1965) be rejected. It will create more problems than it will solve.

IV. "Fair Housing" Legislation

"BLOCK-BUSTING" — INCITING RACIAL TENSIONS

HOUSE No. 758

An Act imposing a penalty for inciting racial tension or fear among

tenants or owners of real estate for the purpose of inducing the

sale thereof.

Be it enacted by the Senate and House of Re'presentatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 272 of the General Laws is hereby amended by in-

2 serting after section 98C the following section:

—

3 Section 98D. Whoever, directly or indirectly, incites or causes

4 another to incite or create racial tension or fear among owners,

5 their agents or tenants of real estate for the purpose of inducing

6 the sale thereof, on the representation, whether factual or not,

7 that the neighborhood where such real estate is situated is, or

8 will be inhabitated by persons of certain racial, ethnic or religious

9 groups, origin or affihation shall be punished by imprisonment

10 for not more than one year or by a fine of not more than one

11 thousand dollars, or both.

We do not deem this to be a wise proposal.

This is a criminal statute providing for a fine up to $1,000. No
criminal statute should be put on the books unless there is a clear

and precise test which can be applied to the offender. No criminal

statute should be enacted which is uncertain, vague, or difficult

to construe and apply.

Massachusetts has enacted a comprehensive statutory scheme
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which is aimed at the elimination of unlawful discrimination be-

cause of race, color, religious creed, national origin or ancestry.

This statutory scheme is found in the General Laws (Ter. Ed.)

Chapter 151B. In 1963, Chapter 151B was amended by Chapter

613 of 1963. By this amendment, provisions were added to our

law to eliminate discrimination in housing or housing accomoda-

tions.

We have made an investigation into the need and efficacy of the

proposed statute. We fail to find that it has the support of those

who are working in the interest of "fair housing." We believe that

this statute is so vague that it cannot be said to properly state an

offense.

Perhaps it is impossible to state with certainty the type of con-

duct which this proposed law seeks to eliminate.

Since we believe that progress is being made under Chapter 151B,

and since we believe that not every uncharitable act can be reduced

to the status of a crime, we cannot recommend this proposal.

We feel that Chapter 151B, as amended, is a more promising

remedy than the proposed criminal statute.

"ABSENTEE LANDLORDS"
TO HAVE AN AGENT

HOUSE .... 1965 .... No. 2322

An Act requiring absentee landlords to provide the name of a resident

AS agent for service of process.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Any person owning a tenement within the defini-

2 tion of section two of chapter one hundred and forty-four of the

3 General Laws and including tenements within the city of Boston

4 and including rooming houses, who does not reside therein, shall

5 file in writing with the city or town clerk in the city or town

6 where any such structure may be found the name and address

7 of an iadividual residing in such city or town to be his true and

8 lawful attorney upon whom all lawful processes in any action or

9 proceeding against him may be served.

1 Section 2. If any person fails to comply with the require-

2 ments of section one he shall be deemed to have appointed said

3 city or town clerk as his agent as above, and service upon any

4 such clerk shall have the same force and effect as service upon

5 such person's duly constituted appointee.

1 Section 3. "Person," as used in sections one and two, shall
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2 include but not be restricted to any individual, or individuals,

3 as tenants in common, joint tenants, tenants by the entirety or

4 otherwise; any corporation or business trust; any trustee; any

5 partnership; any receiver or trustee in bankruptcy; any tenant

6 having a leasehold interest for a period in excess of ten years;

7 any mortgagee in possession.

We presume that some of the impetus for legislation such as the

above bill comes from the report of the Special Commission on Low-

Income Housing created by Chapter 107 of the Resolves of 1964.

In this report, which is House Document No. 4040 of 1965, at

page 70, it is said:

—

"Because of the widespread use of 'straws' in real estate transactions and

the inadequacy of records pertaining to ownership of property, it is fre-

quently difficult for enforcement agencies to serve violation notices and sum-

monses. At one of the Commission's public hearings, for example, it was

reported that the Boston Building Department has approximately 400 sum-

monses that it cannot serve because of inability to locate the owner. The

need for a remedy in this area is perhaps indicated by the fact that no less

than five so-called 'true-name' bills were filed at the 1965 session of the Gen-

eral Court. The Commission feels that remedial legislation is needed to insure

that service of violation notices and summonses can be made promptly and

properly. In this regard the Commission recommends a modified version of

H. 2322 (1965), providing for the appointment by absentee owners of an in-

dividual residing in the city or town where a building is located as the lawful

attorney for service of processes, and that if no such appointment is made, the

city or town clerk will be deemed to have been so appointed. The Commis-

sion's proposed bill also requires that if a posted violation exists, the owner

will be required to register liis true name and address.

"Twenty local health departments in the larger cities of the Commonwealth

said they favored legislation to facilitate the ser\'ice of violation notices and

summonses, and only six departments said they did not think such legislation

was necessary."

There is now in effect in Boston, a special law which seems even

more exacting than the one proposed above. This special act

(Chapter 355 of the Acts of 1960, approved May 2, 1960, accepted

by the City Council on August 15, 1960 and by the Mayor on

August 16, 1960) reads as follows:

—

Section 1. On and after July first in the current year, whoever owns land

in the city of Boston upon which there is a building used in whole or in part

for dwelling purposes, unless he has an usual place of abode or of business on

such land, shall keep on file with the building commissioner of said city, and

open to pubhc inspection, a certificate reciting (1) his name, residence and

place of business, with the street and number, if any, or in the case of a cor-

poration, the corporate name and place of business and the names and resi-

dences of the president, treasurer and clerk thereof, and (2) a description, by

street and number or otherwise, of the location of the land owned. Within
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five daj'S after any recital in such certificate changes, whoever then owns such

land shall file a new certificate. A mortgagee shall not be deemed to own land

within the meaning of this act until he takes possession or forecloses. Who-

ever violates any provision of this act shall be punished by a fine not exceed-

ing one himdred dollars.

Section 2. This act shall take effect upon its acceptance by the city coun-

cil of the city of Boston, subject to the provisions of the charter.

The final report of the Special Commission on Low-Income Hous-

ing contains the latest pertinent information relative to the need

for housing legislation and for "additional legal tools." We cannot

avoid the conclusion that it is certain that the most obvious area

in any Massachusetts city where poor housing conditions exist is

the Roxbury section of Boston. For at least five years, the require-

ments of Chapter 355 of 1960 have been in effect in this Roxbury
area. The requirements of that law would seem to serve the pur-

pose for which the proposed statute was intended. We are not in a

position to investigate in order to discover the extent of compli-

ance with the special act applicable to Boston, but we think that

the existing law is more appropriate.

Some specific objections to the proposed statute (H. 2322) are

these:

—

(Section 1) There is no particular reason why the agent

must reside in the same city or town in which the tene-

ment is located. Many property owners do not reside in

the same community in which their property is located.

Such a provision would penalize some property owners and

cause them additional expense.

(Section 2) In case of failure to appoint an agent, the

city clerk would be deemed to be the agent. There is, how-

ever, no requirement that the city clerk take any action to

give notice to the owner.

Presumably the owner could expect no notice from any-

one. Dire results including seizure and demolition of the

property without notice could follow, and this could hap-

pen to a property even if the owner was well known and

easily identified from the assessors records or otherwise.

We think this is too drastic. In the present Boston stat-

ute, there is a penal provision which calls for a fine of $100

for failure to register.

(Section 3) We are sympathetic to the philosophy which

is behind this proposed legislation, but we think that Sec-

tion 3 may be so broad and so final as to property rights

as to deprive certain persons of their property without
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due process. Further than this, we can envisualize situa-

tions where certain "persons" could be involuntarily de-

prived of their rights before they had time to act.

We think that the purpose of this type of legislation is good,

but the achievement of that purpose may not require such a dras-

tic remedy. The report of the Special Commission reveals that the

Boston Building Department cannot serve some 400 summonses
because the owner cannot be found. Twenty health departments

in larger cities favor this proposed legislation presumably for the

same reasons. We recommend that concerted attempts be made to

enforce laws such as Chapter 355 of 1960. Other towns and cities

have remedies under the General Laws such as Chapters 139, 143,

and 144.

We do not believe that it has been yet demonstrated that the

municipality, acting through its investigative officers, and after a

careful search, cannot ascertain the true identity of the majority

of property owners. A certain small percentage of owners will

defy any statute.

We believe that the problem is a budgetary one, and that there

is perhaps inadequate staff and funds for the investigating agen-

cies. We, therefore, can only recommend that more man hours

and funds be made available for this type of investigation. We are

not prepared to recommend the proposed act H. 2322.

V. Probate Courts and Proceedings

PROBATION OFFICERS IN

PROBATE COURTS

This matter was placed on the agenda for the meeting of the

Probate Judges of the Commonwealth, which was held in Novem-
ber, 1964.

At that meeting, after a full discussion by all the judges pres-

ent, the overwhelming majority of the judges favored a probation

department in our Probate Court.

This Senate bill (S. 329) provides for the establishment of a

probation office in the Probate Courts of the Commonwealth. It

provides for one probation office in each County. We recommend
certain exceptions in the case of Barnstable, Dukes, Nantucket,

Franklin and Hampshire Counties. With reference to those five

counties, a probation officer at Barnstable would act as a probation

officer for Barnstable, Dukes and Nantucket, and there would be

one probation officer for Hampshire and Franklin counties.

The chief and immediate purpose of this bill is to provide the

personnel and service to see that the decrees of the Probate Court
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relating to the care, custody and support of dependent minor chil-

dren are carried out. Such decrees are issued generally in three dif-

ferent types of proceedings:

1) Divorce libels

2) Petitions for separate support

3) Petitions for custody of dependent minor children whose

parents are separated.

The only process presently available to a wife in cases where

the husband fails to obey the court order of support for the children

is to file a petition against him alleging him to be in contempt of

court. This process involves retaining legal counsel, filing the pe-

tition in court, having a citation served on the husband, and ap-

pearing in court on the return day with counsel prepared to pre-

sent evidence of the husband's failure to obey the court order of

support for the children. The parties involved in this type of liti-

gation are nearly always of limited financial means and ill-prepared

to pay the expenses involved in this type of proceeding.

The Probate Court presently has no facility or personnel to keep

it informed as to whether or not these orders are being carried out.

Under the provisions of this bill, the probation ofi&cer on com-

plaint of the wife, could summon the husband to appear before

him and insist on his complying with the order. If the husband

still fails to pay the support order, the probation officer would

have the authority to summon the husband before the court for

appropriate action.

In order to acquaint the General Court with the number of de-

crees that relate to the care and support of minor children during

the course of a year, we refer to the Statistics for 1964 of the

Probate Courts in six different counties.

1964

Middlesex County Divorce decrees 1,563

Separate Support decrees 1,275

Custody decrees 54

Worcest'er County Divorce decrees 972

Separate Support decrees 586

Custody decrees 84

Essex County Divorce decrees 682

Separate Support decrees 77

Custody decrees 33

Suffolk County Divorce decrees 1,208

Separate Support decrees 517

Custody decrees 127
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Hampden County Divorce decrees 750

Separate Support decrees 45

Custody decrees 15

Norfolk County Divorce decrees 852

Separate Support decrees 77

Custody decrees 12

In the above cases, decrees were entered on 2,172 contempt pe-

titions that were filed during the said year 1964:

Middlesex County Divorce Contempt decrees 98

Separate Support Contempt decrees 712

Worcester County Divorce Contempt decrees 188

Separate Support Contempt decrees 104

Essex County Divorce Contempt decrees 14

Separate Support Contempt decrees 32

Suffolk County Divorce Contempt decrees 682

Separate Support Contempt decrees 161

Hampden County Divorce Contempt decrees 51

Separate Support Contempt decrees 2

Norfolk County Divorce Contempt decrees 94

Separate Support Contempt decrees 36

In the great majority of cases, the custody of minor children is

involved. When the probate court order is disobeyed, the burden

for support is cast upon the public.

Chief Justice Kenneth L. Nash of the District Courts of Massa-
chusetts advises us that it would be an impossible burden for the

District Courts to assume enforcement of probate decrees with

existing manpower and facilities.

Aside from the manpower problem, it is undoubtedly more ap-

propriate to provide the Probate Court with personnel to enforce

the decrees of that court. The District Courts are now overbur-

dened in their probation departments with collections made under
Chapter 273A (Uniform Reciprocal Enforcement of Support Act).

In the year ending June 30, 1964, a total of 12,149,338 was col-

lected through the District Courts under this act. The purpose of

chapter 273A is to compel payment by a person who is under a

duty to support persons in another state.

For a time the District Courts in Bristol County attempted to

enforce probate orders, but this procedure has been severely lim-

ited due to inadequate manpower. In 1962, the collections (under

probate orders) in Fall River, New Bedford and Taunton were
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$790,362. For the same cities during the year ending June, 1965,

this total was $244,688.

Further statistics on this subject were obtained from C. Eliot

Sands, Commissioner of Probation who advises us:

"I am stronglj^ of the opinion that the amount nece-ssary to maintain the

projected force of probation officers in the Probate Courts would be far less

than the amount of the savings to the public on welfare and other public as-

sistance. The total amount of money collected through the probation offices

during 1964 on account of non-support (all categories) was $10,661,909.99.

I know that a large proportion of these non-support payments would never

have been made had it not been for the fact that there were persons with

authority whose responsibility it was to see that payments came in. I am also

convinced that the total of such payments would have been greater had the

probation officere not been heavily overburdened with other responsibilities as

well as this one."

It is staggering to discover that the total amount of support

money collected in one year exceeds ten million dollars, and if one

could call these collections a "business," it is a big "business."

We have also in mind that if support orders can be enforced

without resorting to criminal statutes, it would be preferable for

all concerned. A probation officer is not a policeman; he wears no
uniform, and his only objective is to restore his charges to respon-

sibility.

If a father refuses to pay support as ordered, the only recourse

for the mother of small means is to have him arrested. This is

hardly an ideal situation for anyone, and it is not the most suitable

method of persuasion. We would not suggest that it be abandoned,

rather that it be used only when necessary. We cannot say that

the present method of enforcing probate orders is a suitable al-

ternative. A Probate Court probation officer would, we think, fill

the gap.

We are conscious of the tax dollar, but if we can enforce probate

orders, we will lessen the demand for public assistance.

We recommend the following:
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1966 DRAFT ACT

An Act to provide for probation officers in the probate courts.

Be it enacted by the Senate and House of Reipresentatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. The first paragraph of section 83 of chapter

2 276 of the general laws, as most recently amended by section

3 13 of chapter 731 of the acts of 1956, is hereby further

4 amended by inserting after the words "superior court" in line

5 1, the words:—the justices of the probate court for each

6 county except Barnstable, Dukes, Nantucket, Hampshire

7 and Frankhn; and the justice of the probate court for

8 Barnstable County who shall appoint only one probation

9 officer for the Probate Court of the Counties of Barnstable,

10 Dukes, and Nantucket; and the justice of the probate court

11 for Hampshire County who shall appoint only one probation

12 officer for the Probate Court of the Counties of Hampshire

13 and Franklin.

1 Section 2. The second paragraph of said section 83 of

2 chapter 276 of the general laws, as most recently amended by

3 section 13A of chapter 731 of the acts of 1956, is hereby fur-

4 ther amended by striking out the first two sentences and in-

5 setting in place thereof the following two sentences:—The

6 compensation of probation officers in all of the courts of the

7 commonwealth shall be fixed according to schedules estab-

8 lished from time to time by the committee on probation,

9 who shall direct the commissioner of probation to consult

10 the probation committee of the superior court, the admin-

11 istrative committee of the probate justices, the justices of

12 the municipal court of the city of Boston, the administra-

13 tive committee of the district courts, and the county com-

14 missioners in the several counties relative thereto. The com-

15 pensation of each probation officer appointed by the super-

16 ior court and by the justices of the probate court shall be

17 paid by the commonwealth.

1 Section 3. Said chapter 276 of the general laws is hereby

2 further amended by inserting after Section 85 the following

3 two provisions:

4 Section 85A. In addition to other duties imposed upon him

5 by the justices of the probate court, a probation officer of

6 the probate court may, when ordered to do so by the court,

7 examine all records and files in divorce, legal separation,

8 annulment, custody and paternity cases in which orders

9 or decrees have been entered to ascertain whether the per-
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10 sons to whom pajonents of money should have been made

11 regularly received the various and definite amoimts pro-

12 vided for in the orders or decrees of the court and, where

13 there are dependent minor children, that the same are ap-

14 plied for the support, maintenance, education and better-

15 ment of said dependent minor children, and that said de-

16 pendent minor children are properlj^ cared for by their cus-

17 todian; to bring into court when necessary, by citation or

18 otherwise, all persons who are delinquent in making pay-

19 ments ordered or decreed by the court; to ascertain in the

20 case of dependent minor children whether they are receiv-

21 ing proper maintenance and education and whether they are

22 liable to become a public charge.

23 Section 85B. Said probation officer shall have full power by

24 citation or other order duly issued by the probate court to

25 compel the attendance of witnesses to take testimony and

26 do each and every thing necessary, including instigating

27 contempt proceedings, to collect any and all delinquent pay-

28 ments due to any person entitled under order or decree of

29 said court to receive payments; to make recommendations

30 to the probate court, where there are dependent minor chil-

31 dren, for the betterment of the conditions of said dependent

32 minor children; and to ascertain when requested to do so by

33 the court the moral and general conditions surrounding said

34 dependent minor children and shall report the result of such

35 findings to said court.

1 Section 4. The first paragraph of section 89 of said chap-

2 ter 276 of the general laws, as most recently amended by sec-

3 tion 17 of chapter 731 of the acts of 1956, is hereby further

4 amended by inserting after the words "superior court" in line

5 1, the words:—the senior justice of a probate court for any

6 county, except Dukes, Nantucket and Franklin.

1 Section 5. The first sentence of section 94 of said chapter

2 276 of the general laws, as most recently amended by section

3 2 of chapter 296 of the laws of 1939, is hereby further amended

4 by inserting after the words "superior court" in line 2, the

5 words:—and the probate court, as provided in Section

6 one of this Act.

Note: The words "judge" or "judges" should be employed in the

above draft act wherever the word "justice" or "justices"

appear.
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REVOCATION OF A WILL BY MARRIAGE

HOUSE .... 1965 .... No. 370

An Act providing that a will shall not be revoked by a marriage in

which the spouse of the testator predeceases him leaving no issue.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as folloivs:

1 Section 9 of chapter 191 of the General Laws, as appearing in

2 the Tercentenary Edition, is hereby amended by striking out the

3 first sentence and inserting in place thereof the following sen-

4 tence:—The marriage of a person shall act as a revocation of a

5 will made by him previous to such marriage unless it appears

6 from the will that it was made in contemplation thereof, or the

7 spouse of such marriage predeceases the testator leaving no issue.

We do not recommend this bill. At present, it is provided in

General Laws (Ter. Ed.) Chapter 191, § 9:

"Effect of Marriage. The marriage of a person shall act as a revocation of

a will made by him previous to such marriage, unless it appears from the will

that it was made in contemplation thereof."

The proposed amendment to this section 9 would create con-

siderable uncertainty in an area where uncertainty is the last

thing to be desired.

The proponents of this legislation appear to believe that if a

man made a will, subsequently married and then his wife subse-

quently died without issue, the premarital will should stand or be

revived.

At present, such a will would be revoked when the marriage took

place unless it was made in contemplation of the marriage. It

would not be revived, and unless a new will was made, the property

would descend according to the laws of descent and distribution.

The amendment seeks to revive the will if the wife had no issue.

Of course, this doctrine is equally applicable to both spouses.

It would be undesirable to have the status of a will depend on a

principle of law as inconclusive as the one suggested here.

In short, we cannot recommend a situation where a will would

be left in ''cold storage" and possibly revived if there was no issue.

Note: It has been held that a will revoked by marriage is not revived by a subsequent divorce
(See Levinc v. Ramler, 325 Mass. 141.)
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DIVORCE AS REVOCATION OF A WILL

HOUSE .... 1965 .... No. 2152

An Act providing that a divorce shall act as revocation of a will pre-

viously MADE.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as folloivs:

1 Section 9 of chapter 191 of the General Laws, as appearing in

2 the Tercentenarj' Edition, is hereby amended by adding at the

3 end the following sentence:—The divorce of a person shall act

4 as a revocation of a mil made by him previous to such marriage,

5 unless it appears from the \\all that it was made in contemplation

6 thereof.

We do not recommend this bill. Chapter 191, § 8 of the General

Laws specifies the methods of revoking a will. One of the methods
of revocation is "by subsequent changes in the condition or cir-

cumstances of the testator from which a revocation is implied in

law."

As indicated elsewhere, marriage of a person under Chapter 191,

§ 9 is a change in the condition or circumstances which supports

revocation. The birth of a child, after making a will, is also a change

in circumstances which supports a revocation.

In Hertrais v. Moore, 325 Mass. 57, there is a discussion of the

history and origin of the legal doctrine of implied revocation and

a discussion of the background of § 8 and § 9 of Chapter 191.

It was held in the Hertrais case that a divorce could not be
deemed an implied revocation. The theory is that divorce is not

such a change in circumstances as to imply a revocation on the

part of the testator. If the testator wishes to revoke his will after

a divorce, revocation may be accomplished by any of the acts set

forth in § 8, Chapter 191 (i.e., burning, destruction, making a new
will, etc.)

The proposed legislation provides an automatic revocation, pre-

sumably effective with the final decree of divorce.

We have in mind that many wills contain complicated provi-

sions for children, relatives, charities, or other objects of the testa-

tor's bounty. Many wills contain complicated trusts and other

carefully prepared estate plans.

We do not believe that it is necessary or useful to provide an
automatic revocation in case of divorce.
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DRAFT ACTS RECOMMENDED
TO THE 1966 GENERAL COURT

Subject
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APPENDIX A — 1965 REPORT
Rule 15.

(Effective April 1, 1966)

DEPOSITIONS AND DISCOVERY.
Section 1. Depositions Pending Action.

(a) When depositions may be taken. Any party to an original

civil proceeding pending in the supreme judicial court, or to a
civil proceeding pending in the superior court, land court, or the

probate courts, may take the testimony of any person, including

a party, by deposition upon oral examination for the purpose of

discovery or for use as evidence or for both purposes. After service

of process the deposition may be taken without leave of court

except that leave, granted with or without notice, must be obtained
if notice of the taking is served by the plaintiff prior to the time
allowed the defendant for appearance; or where in an action at

law there is no reasonable likelihood that recovery will exceed five

thousand dollars if the plaintiff prevails; or in a creditor's bill in

equity the claim does not exceed five thousand dollars; or in an
action at law there has been a trial in a district court before trans-

fer; or in an action at law there has been a hearing before an
auditor; or in proceedings for the custody of minor children, or

in libels for divorce or for affirming or annulling marriage, or for

separate support, or in any like proceeding. The attendance of wit-

nesses may be compelled by the use of summons or subpoena a&

provided by Section 4 (a). The deposition of a person confined in

prison may be taken only by leave of court on such terms as the

court prescribes.

(b) Scope of Examination. Unless otherwise ordered by the court

as provided by Section 4 (b) or (d), the deponent may be examined
regarding any matter, not privileged, which is relevant to the sub
ject matter involved in the pending proceeding, whether it relates

to the claim or defense of the examining party or to the claim or

defense of any other party, including the existence, description,

nature, custody, condition and location of any books, documents,
or other tangible things and the identity and location of persons

having knowledge of relevant facts. It is not ground for objection

that the testimony will be inadmissible at the trial if the testimony
sought appears reasonably calculated to lead to the discovery of

admissible evidence. The party taking the deposition shall not re-

quire the production or submission for inspection of any writing,.
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plan, recording, model, photograph, or other thing prepared by or

for the adverse party, his attorney, surety, indemnitor, or agent

in anticipation of litigation or in preparation for trial unless the

court otherwise orders on the ground that a denial of production or

inspection will result in an injustice or undue hardship; nor shall

the deponent be required to produce or submit for inspection any

part of a writing which reflects an attorney's mental impressions,

conclusions, opinions, or legal theories, or, except as provided in

Section 7 (b) the conclusions of an expert. The deponent may not

be examined on or be required to produce for inspection any lia-

bility insurance policy or indemnity agreement unless such policy

or agreement would be admissible in evidence at the trial of the

action.

(c) Examination and Cross Examination. Examination and cross-

examination of deponents may proceed as permitted at trial in the

court where the proceeding is pending.

(d) Use of Depositions. At the trial or upon the hearing of a

motion or an interlocutory proceeding, any part or all of a deposi-

tion, so far as admissible under the rules of evidence, may be used

against any party who was present or represented at the taking

of the deposition or who had due notice thereof, in accordance with

any one of the following provisions:

(1) Any deposition may be used by any party for the purpose

of contradicting or impeaching the testimony or deponent as a

witness.

(2) The deposition of a party or of any one who at the time

of taking the deposition was an officer, director or managing agent

of a public or private corporation which is a party may be used by

an adverse party for any purpose.

(3) The deposition of a witness, whether or not a party, may
be used by any party for any purpose if the court finds: (i) that

the witness is dead; or (ii) that the witness is out of the state,

unless it appears that the absence of the witness was procured by

the party offering the deposition; or (iii) that the witness is unable

to attend or testify because of age, sickness, infirmity, or imprison-

ment; or (iv) that the party offering the deposition has been

unable to procure the attendance of the witness by subpoena; or

(v) upon application and notice, that such exceptional circum-

stances exist as to make it desirable, in the interest of justice and

with due regard to the importance of presenting the testimony of

witnesses orally in open court, to allow the deposition to be used.

(4) If only part of a deposition is offered in evidence by a party,

an adverse party may require him to introduce all of it which is
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relevant to the part introduced, and any party may introduce any

other parts. Substitution of parties does not affect the right to use

depositions previously taken ; and, when a proceeding in any court

of the United States or of any state has been dismissed and another

proceeding involving the same subject matter is afterward brought

between the same parties or their representatives or successors in

interest, all depositions lawfully taken and duly filed in the former

proceeding may be used in the latter as if originally taken therefor.

(e) Objections to Admissibility. Subject to the provisions of

sections 2 (b) and 5 (c), objections may be made at the trial or

hearing to receiving in evidence any deposition or part thereof for

any reason which would require the exclusion of the evidence if

the witness were then present and testifying.

(f) Effect of Taking or Using Depositions. A party shall not be

deemed to make a person his own witness for any purpose by taking

his deposition. The introduction in evidence of the deposition or

any part thereof for any purpose other than that of contradicting

or impeaching the deponent makes the deponent the witness of

the party introducing the deposition, but this shall not apply to

the use by an adverse party of a deposition as described in para-

graph (2) of subsection (d) of this section. At the trial or hearing

any party may rebut any relevant evidence contained in a deposi-

tion whether introduced by him or by any other party.

Section 2. Persons Before Whom Depositions May Be Taken.

(a) Within the Commonwealth. Within the Commonwealth
depositions shall be taken before an officer authorized to administer

oaths by the laws of the Commonwealth or the United States, or

before a person appointed by the Court, in which the proceeding

is pending. A person so appointed has the power to administer

oaths and take testimony.

(b) Outside the Commonwealth. Within another state, or with-

in a territory or insular possession subject to the dominion of the

United States, or in a foreign country, depositions may be taken

(1) on notice before a person authorized to administer oaths in

the place in which the examination is held, whether by the law
thereof or by the law of the United States, or (2) before a person

commissioned by the court, and a person so commissioned shall

have the power by virtue of his commission to administer any
necessary oath and take testimony, or (3) pursuant to a letter

rogatory. A commission or a letter rogatory shall be issued on ap-

plication and notice and on terms that are just and appropriate. It

is not requisite to the issuance of a commission or a letter rogatory

that the taking of the deposition in any other manner is imprac-

ticable or inconvenient; and both a commission and a letter roga-
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tory may be issued in proper cases. A notice or commission may
designate the person before whom the deposition is to be taken

either by name or descriptive title. A letter rogatory may be ad-

dressed "To the Appropriate Authority in [here name the state,

territory, or country]." Evidence obtained in a foreign country in

response to a letter rogatory need not be excluded merely for the

reason that it is not verbatim transcript or that the testimony was

not taken under oath or for any similar departure from the re-

quirements for depositions taken within the United States under

these rules.

(c) Disqualification for Interest. No deposition shall be taken

before a person who is a relative or employee or attorney or counsel

of any of the parties, or is a relative or employee or partner or

associate of such attorney or counsel, or is financially interested

in the proceeding.

Section 3. Stipulations Regarding the Taking of Depositions.

If the parties so stipulate in writing, depositions may be taken

before any person, at any time or place, upon any notice, and in

any manner and when so taken may be used like any other de-

positions.

Section 4. Procedures for Depositions Upon Oral Examination.

(a) Notice of Examination: Time and Place. A party desiring

to take the deposition of any person upon oral examination, at least

seven days before the time of the taking of the deposition, shall

give notice in writing to every other party to the proceeding and

file a copy of the notice in court in the proceeding. The notice shall

state the time and place for taking the deposition and the name and

address of each person to be examined, if known, and, if the name
is not known, a general description sufficient to identify him or

the particular class or group to which he belongs. On motion of

any party to the proceeding, the court may for cause shown en-

large or shorten the time. A resident of the commonwealth shall

not be required by subpoena to travel a distance of more than

fifty miles from his place of residence or from his place of busi-

ness or employment, unless the court otherwise orders. A non-

resident of the commonwealth may be required by subpoena to

attend only within fifty miles from the place within the common-
wealth wherein he is served with a subpoena, or at such other

convenient place as is fixed by an order of court. The court may
regulate at its discretion the time, place and order of taking de-

positions as shall best serve the convenience of the parties and
witnesses and the interest of justice.

(b) Orders for the Protection of Parties and Deponents. After
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notice is served for taking a deposition by oral examination, upon

motion seasonably made by any party or by the person to be ex-

amined and upon notice and for good cause shown, the court in

which the proceeding is pending may make an order that the de-

position shall not be taken, or that it may be taken only at some
designated place other than that stated in the notice, or that it may
be taken only on written interrogatories, or that certain matters

shall not be inquired into, or that the scope of the examination

shall be limited to certain matters, or that the examination shall

be held with no one present except the parties to the proceeding

and their officers or counsel, or that the deposition be sealed and
opened only by order of the court, or that secret processes, develop-

ments, or research need not be disclosed, or that the parties shall

simultaneously file specified documents or information enclosed

in sealed envelopes to be opened as directed by the court; or the

court may make any other order which justice requires to protect

the party or witness from annoyance, undue expense, embarrass-

ment, or oppression. The court may in its discretion where notice

is given of the taking of depositions outside the state and at great

distances from the place where the case is to be tried, require the

party taking the deposition to pay the traveling expenses of the

opposite party and of his attorney where their attendance is rea-

sonably necessary at the taking of said deposition; and where it

appears that the witness whose deposition is sought is under the

control of the party taking the deposition, the court may require

such witnesses to be brought within the state and his deposition

taken there. The power of the court under this rule shall be ex-

ercised with liberality toward the accomplishment of its purpose
to protect parties and witnesses.

(c) Record of Examination; Oath; Objections. The officer before

whom the deposition is to be taken shall put the witness on oath

and shall personnally, or by someone acting under his direction

and in his presence, record the testimony of the witness. The testi-

mony shall be taken stenographically and transcribed unless the

parties agree otherwise. The cost thereof shall be borne by the

party taking the deposition, except that the court may for cause

shown order the cost of stenographer or transcription equitably

apportioned among the parties. All objections made at the time

of the examination to the qualifications of the officer taking the

deposition, or to the manner of taking it, or to the evidence pre-

sented, or to the conduct of any party, and any other objection to

the proceedings, shall be noted by the officer upon the deposition.

Evidence objected to shall be taken subject to the objections. In
lieu of participating in the oral examination, parties may transmit
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written interrogatories to the officer, who shall propound them to

the witness and record the answers verbatim.

(d) Motion to Terminate or Limit Examination. At any time

during the taking of the deposition, on motion of any party or of

the deponent and upon a showing that the examination is being

conducted in bad faith or in such manner as unreasonably to annoy,

embarrass, oppress the deponent or party, any justice of the court

in which the action is pending may order the officer conducting the

examination to cease forthwith from taking the deposition, or may
limit the scope and manner of the taking of the deposition as

provided in subdivision (b). If the order made terminates the

examination, it shall be resumed thereafter only upon the order of

the court in which the proceeding is pending. Upon demand of

the objecting party or deponent, the taking of the deposition shall

be suspended for the time necessary to make a motion for an order.

In granting or refusing such order the court may impose upon
either party or upon the witness the requirement to pay such costs

or expenses as the court may deem reasonable.

(e) Submission to Witness; Changes; Signing. When the testi-

mony is fully transcribed the deposition shall be submitted to the

witness for examination and shall be read to or by him, unless such

examination and reading are waived by the witness and by the

parties. Any changes in form or substance which the witness desires

to make shall be entered upon the deposition by the officer with a

statement of the reasons given by the witness for making them.

The deposition shall then be signed by the witness, unless the

parties by stipulation waive the signing or the witness is ill or can-

not be found or refuses to sign. If the deposition is not signed by

the witness, the officer shall sign it and state on the record the

fact of the waiver or of the illness or absence of the witness or

the fact of the refusal to sign together with the reason, if any,

given therefor; and the deposition may then be used as fully as

though signed, unless on a motion to suppress under section 5 (d)

the court holds that the reasons given for the refusal to sign re-

quire rejection of the deposition in whole or in part.

(f) Certification and Filing by Officer; Copies; Notice of Filing.

(1) The officer shall certify on the deposition that the witness

was duly sworn by him and that the deposition is a true record

of the testimony given by the witness. He shall then securely seal

the deposition in an envelope indorsed with the title of the pro-

ceeding and marked "Deposition of [here insert name of witness]"

and shall promptly deliver or mail it to the clerk of the court in

which the proceeding is pending. The parties by stipulation may
waive transcription and filing of the deposition.
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(2) Upon payment of reasonable charges therefor, the officer

shall furnish a copy of the deposition to any party or to the de-

ponent.

(3) The party taking the deposition shall give prompt notice

of its filing to all other parties.

(4) Upon being filed, the deposition shall be open to inspection

unless otherwise ordered by the court.

(g) Failure to Attend or to Serve Summons or Subpoena; Ex-

penses.

(1) If the party giving the notice of the taking of a deposition

fails to attend and proceed therewith and another party attends

in person or by attorney pursuant to the notice, the court may order

the party giving the notice to pay to such other party the amount
of the reasonable expenses incurred by him and his attorney in so

attending, including reasonable attorney's fees.

(2) If the party giving the notice of the taking of a deposition

of a witness fails to serve a summons or subpoena upon him and

the witness because of such failure does not attend, and if another

party attends in person or by attorney because he expects the

deposition of that witness to be taken, the court may order the

party giving the notice to pay to such other party the amount of

the reasonable expenses incurred by him and his attorney in so

attending, including reasonable attorney's fees.

(h) Engagements of Counsel. The engagement of counsel at the

taking of a deposition shall be recognized to the extent that the

court in which the proceeding is pending shall order upon applica-

tion in writing to the court not less than three days prior to the

time for the taking of a deposition.

Section 5. Effect of Errors and Irregularities in Depositions.

(a) As to Notice. All errors and irregularities in the notice for

taking a deposition are waived unless written objection is promptly
served upon the party giving the notice.

(b) As to Disqualification of Officer. Objection to taking a

deposition because of disqualification of the ofi&cer before whom
it is to be taken is waived unless made before the taking of the

deposition begins or as soon thereafter as the disqualification be-

comes known or could be discovered with reasonable diligence.

(c) As to Taking of Deposition.

(1) Objections to the competency of a witness or to the com-
petency, relevancy, or materiality of testimony are not waived by
failure to make them before or during the taking of the deposi-

tion, unless the ground of the objection is one which might have

been obviated or removed if presented at that time.
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(2) Errors and irregularities occuring at the oral examination

in the manner of taking the deposition, in the form of the ques-

tions or answers, in the oath or affirmation, or in the conduct of

parties and errors of any kind which might be obviated, removed,

or cured if promptly presented, are waived unless seasonable ob-

jection thereto is made at the taking of the deposition,

(d) As to Completion and Return of Deposition. Errors and
irregularities in the manner in which the testimony is transcribed

or the deposition is prepared, signed, certified, sealed, indorsed,

transmitted, filed, or otherwise dealt with by the officer under sec-

tion 4 are waived unless a motion to suppress the deposition or

some part thereof is made with reasonable promptness after such

defect is, or with due diligence might have been, ascertained.

Section 6. Discovery and Production of Documents and Things

for Inspection, Copying, or Photographing.

Upon motion of any party showing good cause therefor and upon

notice to all other parties, and subject to the provisions of section 4

(b), the court may (1) order any party to produce and permit the

inspection and copying or photographing, by or on behalf of the

moving party, of any designated documents, papers, books, ac-

counts, letters, photographs, objects, or tangible things, not

privileged, which constitute or contain evidence relating to any

of the matters within the scope of examination permitted by sec-

tion 1 (b) and which are in his possession, custody, or control; or

(2) order any party to permit entry upon designated land or other

property in his possession or control for the purpose of inspecting,

measuring, surveying, testing, or photographing the property or

any designated object or operation thereon within the scope of

examination permitted by section 1 (b). The order shall specify

the time, place, and manner of making the inspection and taking

the copies and photographs and may prescribe such terms and

conditions as are just.

Section 7. Physical and Mental Examination of Persons.

(a) Order for Examination. In a proceeding in which the mental

or physical condition of a party is in controversy, or may affect the

conduct of the proceedings, the court in which the proceeding is

pending may order him to submit to a physical or mental examina-

tion by a physician. The order may be made only on motion for

good cause shown and upon notice to the party to be examined

and to all other parties and shall specify the time, place, manner,

conditions, and scope of the examination and the person or persons

by whom it is to be made.

(b) Report of Findings.
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(1) If requested by the person examined, the party causing

the examination to be made shall deliver to him a copy of a de-

tailed written report of the examining physician setting out his

findings and conclusions. After such request and delivery the

party causing the examination to be made shall be entitled upon

request to receive from the party examined a like report of any

examination, previously or thereafter made, of the same mental

or physical condition. If the party examined refuses to deliver

such report the court on motion and notice may make an order

requiring delivery on such terms as are just, and if a physician

fails or refuses to make such a report the court may exclude his

testimony if offered at the trial.

(2) By requesting and obtaining a report of the examination so

ordered or by taking the deposition of the examiner, the party ex-

amined waives any privilege he may have in that proceeding or

any other involving the same controversy, regarding the testi-

mony of every other person who has examined or may thereafter

examine him in respect of the same mental or physical condition.

Section 8. Refusal to Make Discovery; Consequences.

(a) Refusal to Answer. If a party or other deponent refuses to

answer any question propounded upon oral examination, the ex-

amination shall be completed on other matters or adjourned, as

the proponent of the question may prefer. Thereafter, on reason-

able notice to all persons affected thereby, he may apply to the

court for an order compelling an answer. If the motion is granted

and if the court finds that the refusal was without substantial

justification the court shall require the refusing party or deponent
and the party or attorney advising the refusal or either of them
to pay to the examining party the amount of the reasonable ex-

penses incurred in obtaining the order, including reasonable at-

torney's fees. If the motion is denied and if the court finds that

!the motion was made without substantial justification, the

court shall require the examining party or the attorney advising

the motion or both of them to pay to the refusing party or witness

the amount of the reasonable expenses incurred in opposing the

motion, including reasonable attorney's fees.

(b) Failure to Comply with Order.

(1) Contempt. If a party or other witness refuses to be sworn
or refuses to answer any question after being directed to do so by
the court, the refusal may be considered a contempt of court.

(2) Other Consequences. If any party or an officer or managing
agent of a party refuses to obey an order made under subdivision

(a) of this section requiring him to answer designated questions.
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or an order made under section 6 to produce any document or

other thing for inspection, copying, or photographing or to permit

it to be done, or to permit entry upon land or other property, or

an order under section 7 requiring him to submit to a physical or

mental examination, the court may make such orders in regard

to the refusal as are just, and among others the following:

(i) An order that the matters regarding which the questions were

asked, or the character or description of the thing orland. or the

contents of the paper, or the physical or mental condition of the

party, or any other designated facts shall be taken to be established

for the purposes of the proceeding in accordance with the claim

of the party obtaining the order;

(ii) An order refusing to allow the disobedient party to support

or oppose designated claims or defenses, or prohibiting him from

introducing in evidence designated documents or things or items

of testimony, or from introducing evidence of physical or mental

condition

;

(iii) An order striking out pleadings or parts thereof, or staying

further proceedings until the order is obeyed, or dismissing the

proceeding or any part thereof, or rendering a judgment by de-

fault against the disobedient party;

(iv) In lieu of any of the foregoing orders or in addition thereto,

an order directing the arrest of any party or agent of a party for

disobeying any of such orders except an order to submit to a

physical or mental examination.

(c) Failure of a Party to Attend or Serve Answers. If a party

or an officer or managing agent of a party wilfully fails to appear

before the officer who is to take his deposition, after being served

with a proper notice, the court on motion and notice may strike

out all or any part of any pleading of that party, or dismiss the

proceedings or any part thereof, or enter a judgment by default

against that party.

(d) Expenses Against the Commonwealth. Expenses and at-

torney's fees are not to be imposed upon the Commonwealth under

this section.

Section 9. Costs on Depositions.

The taxing of costs in the taking of depositions shall be subject

to the discretion of the Court. No costs shall be allowed unless

the Court finds that the taking of the deposition was reasonably

necessary, whether or not the deposition was actually used at trial.

Taxable costs may include the costs of service of summons or sub-

poena upon the deponent, the reasonable fee of the officer before

whom the deposition is taken, the stenographer's reasonable fee

for attendance, and the costs of transcription or such part thereof

as the Court may fix.






