
.UlMiVERSITY OF MASSACHUSETTS !

^^'*^*'-^
LIBRARY

Public Document No. 144

FORTY-SECOND REPORT

Judicial Council of Massachusetts

— 1966—
I. CIVIL PRACTICE AJND PROCEDURE

Declaratory Judgment Procedure
Ex Parte Injunctions In Probate Court

II. CRIMINAL LAW AND PROCEDURE
Should There Be District Court Hearings Prior To

Indictment?
Criminal Proceedings Against Children — Motor

Vehicle Cases

I

III. PROCEDURAL IMPROVEMENTS— DISTRICT
*

COURTS
Summary Judgments In District Court

IV. EVIDENCE
Stenographic Transcripts of Administrative Pro-

ceedings As Evidence

V. TORTS
Abolition of Gross Negligence Rule for Passengers

VI. IMPROVEMENTS IN JUDIOAL ADMINISTRATION
Answers to Interrogatories

^^*™— SPECIAL STUDIES
Conservation Easements

5S, {Complete Table of Contents on Pages 1 and 2)

cs.
I I

rioN OF THIS Document Approved by Alfred C. Holland, State Purchasing Agent.
*

W023 Estimated Cost Per Copy: $.59





Public Document No. 144

FORTY-SECOND REPORT

Judicial Council of Massachusetts

— 1966—
CONTENTS OF THIS REPORT

Page

MEMBERSHIP OF THE JUDICIAL COUNCIL 3

THE ACT CREATING THE JUDICIAL COUNCIL 4

CHANGES IN MEMBERSHIP OF THE
COUNCIL IN 1966 ^

INQUIRIES CONCERNING THIS REPORT 5

BRIEF HISTORY OF THE JUDICIAL COUNCIL 5

TABLE OF LEGISLATION REFERRED TO THE
COUNCIL IN 1966 8

REPORTS ON BILLS REFERRED TO THE
COUNOL BY THE GENERAL COURT AND OTHER

RECOMMENDATIONS

I. CIVIL PRACTICE AND PROCEDURE
Declaratory Judgment Procedure ...... 9

Ex Parte Injunctions In Probate Court . . . . . 11

Service Of Process On Foreign Insurance Companies . . 13

Service Of Process On Foreign Corporations.... 14

II. CRIMINAL LAW AND PROCEDURE
Should There Be District Court Hearings Prior To

Indictment? ......... 23

Mandatory Commencement Of All Criminal Proceedings In

District Court 26

"Obstructing Justice" ........ 33



JUDICIAL COUNCIL P.D. 144

Arrest Of Drug Violators .......
Criminal Proceedings Against Children — Motor Vehicle

Unauthorized Opening Or Publication Of Papers, Letters, etc.

Post-Conviction Procedure Act ......
III. PROCEDURAL IMPROVEMENTS — DISTRICT COURTS

Summary Judgments In District Court..... 56

Trustee Actions In District Courts...... 57

IV. EVIDENCE

Stenographic Transcripts Of Administrative Proceedings As

Evidence .......... 59

Psychologists and Counsellors — Statements And Records Of

Students To Be Privileged ...... 61

V. TORTS

Permitting A Passenger To Recover Damages Upon Proof Of
Ordinary Negligence Of The Operator Of A Motor

Vehicle .......... 65

"Good Samaritan" Law — Extension To Nurses . . . 67

Prohibiting Certain Exculpatory Provisions in Contracts

For Home Improvement ....... 69

VI. IMPROVEMENTS IN JUDICIAL ADMINISTRATION
The Ad Damnum Clause ....... 72

Dismissal Of Old Actions For Want Of Prosecution . . 73

Answers To Interrogatories ....... 74

VII. SPECIAL STUDIES
Validating Certain Acts Of Town Meeting By

Secretary of State ........ 77

Absentee Landlords......... 84

Conservation Easements ........ 86

DRAFT ACTS RECOMMENDED TO THE
1967 GENERAL COURT 115

RECOMMENDATIONS FOR ADMINISTRATIVE
IMPROVEMENTS IN THE JUDICIAL SYSTEM . . 116



p.D. 144 JUDICIAL COUNCIL

JUDICIAL COUNCIL

December, 1966

To His Excellency, John A. Volpe,

Governor of Massachusetts

In accordance with the provisions of

Section 34B of chapter 221 of the General

Laws (Ter. Ed.), we have the honor to

transmit the forty second annual report of the

Judicial Council for the year 1966.

Frederic J. Muldoon, Chairman

Reuben L. Lurie

John A. Costello

Elwood Hettrick

Elijah Adlow

Charles W. Bartlett

Livingston Hall

Raymond F. Barrett

Arthur A. Thomson



4 JUDICIAL COUNCIL P.D. 144

JUDICIAL COUNCIL

G. L. (Ter. Ed.) Ch. 221 §§34A.34C

The Judicial Council Was Established To Make A Continuous Study

of The Organization, Procedure and Practice Of The Courts.

Statutory Authority

Section SiA. There shall be a Judicial Council for the continuous study of

the organization, rules and methods of procedure and practice of the judicial

system of the commonwealth, the work accomplished, and the results produced

by that system and its various parts. Said council shall be composed of the chief

justice of the supreme judicial court or some other justice or former justice of

that court appointed from time to time by him; the chief justice of the superior

court or some other justice or former justice of that court appointed from time

to time by him; the judge of the land court or some other judge or former judge

of that court appointed from time to time by him; the chief justice of the munici.

pal court of the city of Boston or some other justice or former justice of that

court appointed from time to time by him; one judge of a probate court in the

commonwealth and one justice of a district court in the commonwealth and not

more than four members of the bar all to be appointed by the governor, with the

advice and consent of the executive council. The appointments by the governor

shall be for such periods not exceeding four years, as he shall determine.

Section 345. The Judicial Council shall . report annually on or before

December first to the governor upon the work of the various branches of the

judicial system. Said council may also from time to time submit for the con-

sideration of the justices of the various courts such suggestions in regard to rules

of practice and procedure as it may deem advisable.

Section 34C No member of said council, except as hereinafter provided,

shall receive any compensation for his services, but said council and the several

members thereof shall be allowed from the state treasury out of any appropria-

tion made for the purpose such expenses for clerical and other services, travel

and incidentals as the governor and council shall approve. The secretary of said

council, whether or not a member thereof shall receive from the commonwealth

a salary of five thousand dollars.
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MEMBERS OF THE JUDICIAL COUNCIL
(DECEMBER, 1966)

Frederic J. Muldoon of Westwood, Chairman

Reuben L. Lurie of Brookline Livingston Hall of Concord

John A. Costello of Andover Raymond F. Barrett of Milton

Elwood Hettrick of Wellesley Arthur A. Thomson of North Andover

Elijah Adlow of Boston Charles W. Bartlett of Dedham

James B. Muldoon of Weston, Secretary

One Court Street, Boston, Massachusetts 02108

Telephone 742-3711

CHANGES IN MEMBERSHIP OF THE COUNCIL IN 1966

The Judicial Council is pleased to announce the appointment

of Elwood Hettrick of Wellesley, former Dean of Boston University

Law School now Judge of the Land Court. Judge Hettrick succeeded

Judge John E. Fenton upon his retirement in October of 1965.

INQUIRIES CONCERNING THIS REPORT

This report is distributed by the Public Document Room at the

State House in Boston. Copies are sent to all members of the

legislature, judges, clerks of court, libraries, city and town clerks,

and many others. As long as the supply lasts, copies of this report,

and also copies of some earlier reports, can be obtained, without

charge, by requesting them from the Public Document Room, State

House, Boston, Massachusetts.

Correspondence may be sent to James B. Muldoon, Secretary,

Judicial Council of Massachusetts, One Court Street, Boston, Mass.

02108.

BRIEF HISTORY OF
THE JUDICIAL COUNCIL AS AN ADVISORY BODY
AND ITS RELATION TO THE COURTS, THE BAR

AND THE ADMINISTRATION OF JUSTICE

Since the purpose and history of the Council may not be familiar

to more recent members of the legislature, public officials and

members of the legal profession, a brief outline may be of assistance.
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The Council was created as an advisory body on the recom-

mendation of the Judicature Commission of 1919-20, which said:-

"The legislative committees on the judiciary and on legal affairs are in com-

stant session every year hearing petitions for legislation of every variety relative

to the courts, submitted mainly by individuals. Some of these suggestions have

been carefully prepared and thought out, while many of them have not. These

commitees render good service to the Commonwealth in dealing with such

proposals. Both of these committees, however, are overburdened with the many
petitions for legislation presented to them every year, in addition to the work

of the individual members in other connections.

"It is not a good business arrangement for the Commonwealth to leave the

study of the judicial system and the formulation of suggestions for its develop-

ment almost entirely to the casual interest and initiative of individuals. The
interest of the people, for whose benefit the courts exist, calls for some central

clearing house of information and ideas which will focus attention upon the

existing system and encourage suggestions for its improvement."

Shortly after the creation of the Massachusetts Judicial Council

in 1925, the General Court gave another assignment to the Council:

1925 RESOLVES, CHAPTER 27

"Resolved, That the judicial council is hereby requested to investigate ways

and means of expediting the trial of cases and relieving congestion in the

dockets of the Superior Court, and among other things . . . measures for dis-

couraging frivolous appeals; measures for requiring parties to frame issues in

advance of trial by greater specification in the declaration of what the plaintiff

in good faith claims and greater specification in the answer of what the de-

fendant admits or in good faith denies, with suitable penalties for frivolous

or unfounded allegations and denials; ways and means for encouraging, so far

as consistent with constitutional rights trials without jury . . . and any other

ways and means that may appear feasible to said council for improving and

modernizing court procedure and practice so that, consistently with the ends of

justice, the proverbial delays of the law and attendant expense, both to litigants

and the general public, may be minimized. (Approved April 24, 1925.)"

The Judicial Council has urged countless "reforms" in order to

improve and modernize court procedure. But there is another neces-

sity which must also be borne in mind. It should be the aim of our

judicial system to strive for excellence in the disposition of those

cases which are tried, and in the application of the law to the facts

which are presented. We cannot escape the fact that the eyes of the

many are constantly focused on those cases which come to trial.

Statistics gathered over the years indicate that only a small percent-

age of disputed claims are ever tried out before the courts. We are

thus concerned with not only the quantity of cases which are filed

but with the quality of judicial administration in those cases which
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are tried, and which, in the last analysis, set the pattern for the

disposition and settlement of the many cases which will not and

cannot be tried.

Justice is an ideal for which we strive. To do justice requires a

constant effort on the part of the bench and the bar, and to improve

the procedures which are designed to achieve the ideal, the General

Court and the Judiciary shall continue to cooperate. It is in this

atmosphere that the Judicial Council stands ready to act.

Since 1925 the legislature has constantly passed resolves request-

ing reports on the specified matter of pending bills on which the

General Court wishes advisory assistance. With the exception of

those matters so broad in scope that the Council is not equipped to

act, these requests of the General Court have been answered with

the advice and judgment of the members of the Council.

For the convenience of the legislature and the courts and practis-

ing lawyers we call attention to the fact that annexed to the 27th

report in 1951 was an index to the contents of these reports since

1919, with an introductory statement and an annotated list of

statutes passed after recommendation of the Judicature Commission

and of the Judicial Council, with references to the reports where the

reasons for each statute may be found. This list of statutes brought

down to 1954, was reprinted for reference in the Massachusetts Law
Quarterly for February 1955, Vol. 40, No. 1. An index to all the

reports of the council will be made in the future.

The various annual reports also contain the reasons for negative

recommendations on bills referred to the Council of which there

are many.
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I. CIVIL PRACTICE AND PROCEDURE

Declaratory Judgment Procedure

HOUSE . . . 1966 . . .No. 1243

An Act amending procedure for declaratory judgments.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 231A of the General Laws is hereby amended by

2 adding" after section 3 thereof the following new section:—
3 Section 3A. The court may sustain a demurrer to any bill for

4 declaratory relief wherein the plaintiff seeks a declaration of law

5 or any other declaration to which the plaintiff is not entitled upon •

6 the face of the bill.

In 1945 the supreme judicial court, the superior court, the land

court, and the probate court were authorized for the first time by

Chapter 231A to make binding declarations of right, duty, status,

and other legal relations as to which there was a controversy existing

which could be settled by a judgment declaring the correct legal

situation in regard to such controversy. The procedure has been

extremely useful to the citizens of this Commonwealth and has been

widely applied to almost every type of legal problem. It is a proced-

ure which is particularly well adapted for a judicial pronouncement

of binding declarations of the rights of parties which arise under

deeds, wills, contracts, by-laws, statutes enacted by the General

Court, and other writings both public and private.

By introducing into our law the concept of the declaratory judg-

ment, the General Court provided as follows:

—

"This chapter is declared to be remedial. Its purpose is to remove and to

afford relief from uncertainty and insecurity with respect to rights, duties,

status and other legal relations, and it is to be liberally construed and ad-

ministered . .
." G.L. (Ten Ed.) Chapter 231A §9

We desire to point out that while we have had proceedings in

Equity in this commonwealth almost from its beginnings, we have

provided this new declaratory judgment procedure only since World

War II. It thus should be understood that we should not necessarily

apply legal philosophy to the newer declaratory judgment procedure

which is more applicable to traditional actions at law or suits in
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Equity. The declaratory judgment procedure was intended among

other things to prevent litigation by having the court set forth in ad-

vance the probable consequences of an action contemplated by the

parties, and as to which there was doubt on one side or the other.

The procedure can also be used and is in fact very often used to

settle controversies which arise after action has been taken. It is

particularly useful where one party is proceeding along a con-

tinuous course of action which is challenged by the other.

It is necessary in every case in which a declaratory judgment is

sought that there actually be a controversy which can be brought

before the court and settled by its judgment. The court may refuse

to enter a declaratory judgment where such a declaration would not

end the controversy "or for other sufficient reasons".

In Cary Realty Corporation vs. City of Chelsea & others, 345

Mass. 769, the supreme judicial court indicated that a bill seeking a

declaratory judgment which was "studded with conclusions of law

and lacking . . . that factual presentation necessary to substantiate

the plaintiff's complaint" was properly dismissed from consideration

by the trial court.

House 1243 of 1966 would provide in essence that if the person

who files a petition seeking a declaratory judgment shows to the

court, and to the adverse parties that he is not entitled to what he

seeks as a matter of law, the petition should be dismissed when the

defendant files a demurrer challenging the sufficiency of the petition.

In the ordinary case, if a petitioner in equity or a plaintiff in an

action at law shows on the face of his pleadings that he is not en-

titled to the judgment he seeks as a matter of law, it is proper to

uphold the challenge made by the other side, in a demurrer, and dis-

miss the petition or the writ unless it can be amended to state a good

case.

The rules applicable to the ordinary case are not necessarily ap-

plicable to the declaratory judgment procedure. We can assume that

parties will not undergo the expense of a law suit, counsel fees, court

costs, and great inconvenience unless they wish a judge to rule on

their dispute.

If a petition for a declaratory judgment is filed, it is presumed
that the parties desire a ruling which will terminate the^ uncertainty

and insecurity attending the situation. It may well be that the plead-
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ings or even the petition itself will tend to demonstrate that the

petitioner is not entitled to the decision. It is much more likely that

there would be a difference of opinion as to the ultimate disposition.

If it were made possible for the court to dismiss such a petition by

sustaining the demurrer of the defendant, the uncertainty would not

end, and the insecurity would not pass away. The parties would still

be left without a judgment of a court upon which both could rely

to settle past arguments and prevent future ones.

We therefore advise that the declaratory judgment procedure

should not be so constricted. It was intended to be remedial, liberally

applied, and as a departure from the traditional.

It has been pointed .out to us that in the case of Moskow v. Boston

Redevelopment Authority, 1966 A.S. 1203, the supreme judicial

court made a comment that on the demurrers of some of the defend-

ants "it would have been much better practice to overrule the de-

murrers and to make a negative declaration".

We think this statement is one which must be considered in the

proper context. We think that the supreme judicial court indicates

that if it is a close question as to whether or not a "justiciable con-

troversy" exists between the parties, it would be better practice to

have a trial of the factual issues rather than merely to sustain a

demurrer and thereby allow the case to be appealed on a question

which is "close", and one on which able minds could differ. This

comment by the supreme judicial court does not support any con-

tention that the dejclaratory judgment statute is unclear or that the

trial courts face uncertainty.

Our conclusion is that a petitioner seeking a declaratory judgment

is entitled to a decision. If it is against him, that may be the "nega-

tive" decision which he desires. To the end that all our judicial

proceedings should seek to terminate controversies, we oppose the

proposed amendment. We think this amendment would be a breeding

ground for litigation.

Ex Parte Injunctions in Probate Court

Under the present practice, it is not necessary in a proceeding in

the Probate Court to notify the opposite party when a preliminary

injunction is sought. In the Superior Court it is provided by General

Laws, Chapter 214, Section 9 that: —
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"No preliminary injunction shall be granted without notice to the opposite

party. No temporary restraining order shall be granted without notice to the

opposite party unless it shall clearly appear from specific facts, shown by

affidavit or by the verified bill, that immediate and irreparable loss or damage

will result to the applicant before the matter can be heard on notice . .
."

General Laws, Chapter 214, Section 9 is not applicable to the

Probate Court,

Under the provisions of General Laws, Chapter 215, Section 6,

equity jurisdiction was granted to the Probate Court in 1964.

A court of equity, whether it is the Superior Court or the Probate

Court, has the power to issue temporary restraining orders and pre-

liminary injunctions.

In Probate Court, however, many temporary restraining orders are

issued in connection with proceedings for separate support and di-

vorce. In many of these cases, it is generally impossible to give notice

to the erring spouse. In some instances the party cannot be found, and

in any event, the requirement of notice is not practical in the opinion

of those who deal with this problem on a daily basis.

In other matters concerning the settlement of estates, summary

orders which amount to injunctions, sometimes mandatory in nature,

are issued. For these reasons, a requirement that the Probate Court

must require notice to the other party in all cases before the issuance

of a temporary restraining order, or a preliminary injunction, does

not meet the practical necessities involved.

However, in the exercise of its "new" general equity jurisdiction,

there is no legitimate reason why a judge of the Probate Court should

grant preliminary injunctions without notice to the other side where

a judge of the Supreme Couit is forbidden to do so.

In both cases. Chapter 214, Section 9 as amended by the draft act

suggested below, would still permit the court to deal with irreparable

loss or damage on a verified Bill of Complaint without notice to the

other side.

We recommend the following:

—

1967 DRAFT ACT

Section 1 . Chapter 215, Section 6 of the General Laws, (Ter. Ed.) is hereby

further amended by adding the following paragraph.

In all cases where the Probate Courts shall exercise the general equity

jurisdiction conferred upon them by Chapter 820 of the Acts of 1963 no pre-
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liminary injunction or temporary restrainipg order shall be granted except in

accordance with the provisions of G.L. (Ter. Ed.) Chapter 214, Section 9.

Section 2. Chapter 214, Section 9 of the General Laws (Ter. Ed.) is hereby

further amended by striking out the last sentence thereof and by substituting

therefor the folowing sentence:

This section shall not apply to proceedings in the Probate Courts except

where the Probate Courts shall exercise the general equity jurisdiction conferred

upon them by Chapter 820 of the Acts of 1963 or to labor disputes as defined

in section twenty C of Chapter 149 but shall apply to jurisdictional disputes in

accordance with section nine B.

SERVICE OF PROCESS ON FOREIGN
INSURANCE COMPANIES

HOUSE . . . 1966 ... No. 1428

An Act further defining procedure for service of foreign insurance

corporations.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of ike same, as follows:

1 Section 151 of Chapter 175 of the General Laws is hereby

2 amended by inserting in the first sentence of the fourth para-

3 graph thereof after the word "proceeding" and before the word
4 "against," the words:—civil or criminal, so that said fourth

5 paragraph shall read as follows:—Third, It has filed with the

6 commissioner a power of attorney constituting and appointing

7 the commissioner or his successor its true and lawful attorney,

8 upon whom all lawful processes in any action or legal pro-

9 ceeding, civil or criminal, against it may be served, and therein

10 shall agree that any lawful process against it which may be

11 served upon its said attorney shall be of the same force and

12 validity as if served on the company, and that the authority

13 thereof shall continue in force irrevocable so long as any lia-

14 bility of the company remains outstanding in the commonwealth-

15 wealth. The power of attorney shall be executed by the presi-

16 dent and secretary of the company, or other officers duly

,17 authorized thereto, under its corporate seal, and shall be ac-

18 companied by certified copy of the resolution of the board of

19 directors of the company making said appointment and

20 authorizing the execution of said power of attorney which shall

21 be in a form prescribed by the commissioner. The service of

22 such process shall be made by leaving the same in duplicate

23 in the hands or office of the commissioner. One of the duplicates

24 of such process certified by the commissioner as having been
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25 served upon him, shall be deemed sufficient evidence thereof,

26 and service upon such attorney shall be deemed service upon

27 the principal.

SERVICE OF PROCESS ON
FOREIGN CORPORATIONS

HOUSE . . . 1966 ... No. 1429

An Act further defining procedure for service of foreign corporations.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Section 37 of Chapter 223 of the General Laws

2 is hereby amended by striking said section and substituting

3 therefor the following:—
4 Section 37. In any civil action against a county, city or town

5 or in any action or criminal proceeding against a parish or

6 religious society, or against the proprietors of wharves, general

7 fields or real estate lying in common, who are incorporated,

8 service shall be made upon the treasurer thereof, or if no

9 treasurer is found, upon one of the county commissioners, the

10 city clerk or one of the aldermen, the town clerk or one of

1

1

the selectmen, upon one of the assessors or standing committee

12 of the parish or religious society, or upon one of the proprietors

13 of such land or other estate, as the case may be. If there are

14 no such officers as are mentioned in this section, service shall

15 be made upon one of the inhabitants of the county, city or town,

16 or upon one of the members of the corporation.

17 In any civil action or criminal proceeding against a domestic

18 corporation other than one mentioned in the preceding para-

19 graph, service shall be made upon the president, treasurer,

20 clerk, cashier, secretary, agent or other officer in charge of its

21 business, or, if no such officer is found within the county, upon

22 any member of the corporation. If an officer authorized to

23 serve legal process makes a return on such process that, after

24 diligent search, he can find no one upon whom he can lawfully

25 make service as aforesaid, the court to which process is

26 returned may upon application issue an order of notice to such

27 corporation, directing it to appear and answer or enter a plea

28 within a designated period. Such order of notice shall contain

29 an exact copy of the legal process referred to in the preceding

30 sentence. The party making such application shall deliver a

31 copy of such order in duplicate with a fee of two dollars to the

32 state secretary or a deputy, or in the office of said secretary.
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33 Said secretary shall forthwith cause said copy to be forwarded

34 by registered mail, return receipt requested, to such corpora.

35 tion at such address as may be designated for the purpose by

36 a writing signed by its president, treasurer or clerk and filed

37 with said secretary or if no such address has been designated,

38 to its principal place of business in the commonwealth as stated

39 in the last certificate of condition filed by it or, if no certificate

40 has been filed by it, as stated in its articles of organization or

41 any articles of amendment thereof. As soon as may be after

42 such mailing by said secretary, he shall transmit a certificate

43 to the court issuing such order, stating that he has complied

44 with the provisions of this section, and shall attach thereto the

45 return receipt or the undelivered copy, as the case may be. The

46 clerk shall note upon the docket the name of the corporation

47 and the address to which such copy was mailed by the secretary

48 and shall file with the papers in the case the certificate of the

49 secretary and the return receipt or undelivered copy, as the

50 case may be, and such service shall be a sufficient service upon

51 such corporation. The court in which the action or criminal

52 proceeding is pending may order such continuances as may be

53 necessary to afford the corporation reasonable opportunity to

54 defend the action.

1 Section 2. Section 38 of Chapter 223 of the General Laws

2 is hereby amended by striking out the first three words thereof

3 and substituting therefor the words: — In any civil action or

4 criminal proceeding, so that said section 38 as amended shall

5 read as follows:

—

Section 38. In any civil action or criminal

6 proceeding against a foreign corporation, except an insurance

7 company, which has a usual place of business in the common-

8 wealth, or, with or without such usual place of business, is

9 engaged in or soliciting business in the commonwealth, per-

10 manently or temporarily, service may be made in accordance

1

1

with the provisions of the preceding section relative to service

12 on domestic corporations in general, instead of upon the com-

13 missioner of corporations and taxation under section three

14 or section three A of Chapter one hundred and eighty-one.

Under Chapter 175, Section 151 of the General Laws, no out-of-

state insurance company may do business in Massachusetts unless it

has appointed the Massachusetts commissioner of insurance as its

true and lawful attorney for the service of civil process. The existing

law does not concern itself with criminal process and it is not neces-

sary for an out-of-state insurance company to agree that the Massa-

chusetts commissioner is its agent for the service of a subpoena to

appear before the grand jury or before our courts in a criminal trial

or proceeding. A foreign insurance company may be indicted by a
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Massachusetts grand jury, but it does not always follow that it can

be brought to trial on such an indictment.

What is true of the out-of-state insurance company is true of the

corporation organized under the law of another state or country.

Under Chapter 223, Section 38 of the General Laws, it is now pos-

sible to make service on a foreign corporation (other than an insur-

ance company) if it has a place of business in this commonwealth

or is soliciting business here.

If the out-of-state corporation does not register in Massachusetts,

it is possible to make service on the Secretary of State under Section

3 or 3A of Chapter 181 of the General Laws. As in the case of the

insurance companies, this type of service of process does not pres-

ently apply to criminal process.

It might also be observed that mere service of civil process on

the Secretary of State under existing law does not inevitably mean

that jurisdiction has been conferred on the courts of this common-

wealth.

The proposal of House 1429 of 1966 is to allow criminal process

to be served on the Secretary of State of this commonwealth in the

event that no officer or other proper agent of a domestic or foreign

corporation can be located.

Under present statutes a foreign corporation or insurance company

is able to avoid unpleasant complications by merely staying in its

own backyard doing nothing. An individual person who has com-

mitted a crime in this commonwealth is not so fortunate. Under

G. L. (Ter. Ed.) Chapter 276, §11 et seq the Governor has dis-

cretionary power to "cause to be arrested and delivered up to the

executive authority of any other state any person charged in such

other state with treason, felony, or other crimes ... or with being

a fugitive from justice or violation of probation or bail".

Extradition is provided for in the United States Constitution and

other states have statutory or constitutional procedures for returning

to this commonwealth such persons as may be found elsewhere who

are wanted for trial here.

Under Chapter 90, Section 3A et seq the registrar of motor vehicles

may be served with civil process in cases arising out of the operation

of a motor vehicle in this state by a non-resident. Again there is no
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provision for substituted services of criminal process on the registrar

of motor vehicles.

We would have little concern for a statute which provided for

extension of the jurisdictional long arm of the civil courts of this

commonwealth. We urged such legislation last year, and we urge it

again elsewhere in this project.

In these bills there is provision which applies to Massachusetts

Corporations as well as those coming fronr beyond the borders. This

provision permits criminal process to be sei-ved on certain minor

officers or even "members" of a corporation.

We believe that a proposal of this sort should receive further

study and are not now ready to make any recommendation in con-

nection with it.

We will therefore resei-ve our opinion on the matter until next

year. We trust that it will be kept in mind that in the event of a de-

fault and failure to appear in court to answer a criminal complaint,

the proposed statutes, standing alone, may not be determinative of

the question of jurisdiction.

Interstate and International (Civil) Procedure Act

In our 41st Report (pps. 8-20) we observe that the "Long-Arm"

of the Massachusetts courts had not been extended to permissive

limitations so that jurisdiction was limited over nonresidents.

We stated that it was necessary for the General Court to enact

legislation in this area. In our 41st Report we said:

"There is no question but that the Uniform Acts extends the jurisdiitional

"long arm" of the state to a point at the outer limits defined by the United

States Supreme Court in International Shoe Co.r. State of ]\'ashington. We
do not think that these limits of minimal contacts and fair play are exceeded,

and we feel that our Supreme Judicial Court will quickly set such constitu-

tional boundary posts as may be required.

Upon the passage of this legislation, foreign corporation and individuals who

derive economic and other benefits from our commonweahh will henceforth be

subject to the jurisdiction of its foreign fields at considerable expense to them-

selves. In one sense at last, Massachusetts is a major marketing area of five

million people and a major industrial society. We l^clieve that only the most

insubstantial foreign corporation will be deterred from participating in our

economic life because of this new law. In the major commercial centers of

New York and Chicago, our corporations are already subject to jurisdictional

obligations of this type."
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Elsewhere in this report we have commented upon the expansion

of criminal jurisdiction by including nonresident corporations and

foreign insurance companies.

Whether or not the need is great for such expansion of criminal

jurisdiction, we cannot yet make conclusions. We do know that there

is a great need to broaden the scope of our "Long-Arm" statute for

the protection of the citizens of the Commonwealth. For every cri-

minal case which might require legislation in this area, there must

be hundreds of civil cases in which wrong is alleged by a citizen

of this Commonwealth. For this reason, we again urge the enactment

of the "Uniform Interstate and International Procedure Act".

1967 DRAFT ACT

An Act establishing the uniform interstate and international pro-

cedure, act.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section L The General Laws as hereby amended by insert-

2 ing after Chapter 223 thereof the foUowina; new chapter:—
3 Chapter 223A.

4 UNIFORM INTERSTATE AND INTERNATIONAL

5 PROCEDURE ACT

6 Article I. Bases of Personal Jurisdiction over Persons

7 outside This State.

8 Section 1. As used in this Article, "Person" includes an

9 individual, his executor, administrator or other personal repre-

10 sentative, or a corporation, partnership, association or any other

1

1

legal or commercial entity, whether or not a citizen or domi-

12 ciliary of this state and whether or not organized under the

13 laws of this state.

14 Section 2. A court may exercise personal jurisdiction over

15 a person domiciled in, organized under the laws of, or main-

16 taining his or its principal place of business in, this state as to

17 any cause of action.

18 Section 3. [a) A court may exercise personal jurisdiction

19 over a person, who acts directly or by an agent, as to a cause

20 of action arising from the person's

21 (1) transacting any business in the state;

22 (2) contracting to supply services or things in this state;
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23 (3) causing tortious injury by an-' act or omission in this

24 state;

25 (4) causing tortious injury in this state by an act or omis-

26 sion outside this state if he regularly does or solicits business,

27 or engages in any other persistent course of conduct, or derives

28 substantial revenue from goods used or consumed or services

29 rendered in this state;

30 (5) having an interest in, using or possessing real property

31 in this state; or

32 (6) contracting to insure any person, property or risk lo-

33 cated within this state at the time of contracting.

34 {b) When jurisdiction over a person is based solely upon this

35 section, only a cause of action arising from acts enumerated

36 in this section may be asserted against him.

37 Section 4. When the exercise of personal jurisdiction is au-

38 thorized by this Article, service may be made outside this

39 state.

40 Section 5. When the court finds that in the interest of sub-

41 stantial justice the action should be heard in another forum,

42 the court may stay or dismiss the action in whole or in part on

43 any conditions that may be just.

44 Article II. Service.

45 Section 6. [a). When the law of this state authorizes service

46 outside this state, the service, when reasonably calculated to

47 give actual notice, may be made:

48 ( 1 ) by personal delivery in the manner prescribed for service

49 within this state;

50 (2) in the manner prescribed by the law of the place in which

51 the service is made for service in that place in an action in any

52 of its courts of general jurisdiction;

53 (3) by any form of mail addressed to the person to be served

54 and requiring a signed receipt;

55 (4) as directed by the foreign authority in response to a

56 letter rogatory; or

57 (5) as directed by the court.

58 {b) Proof of service outside this state may be made by

59 affidavit of the individual who made the service or in the man-
60 ner prescribed by the law of this state, the order pursuant to

61 which the service is made, or the law of the place in which the

62 service is made for proof of service in an action in any of its

63 courts of general jurisdiction. When service is made by mail,

64 proof of service shall include a receipt signed by the addressee

65 or other evidence of persona) delivery to the addressee satis-

66 factory to the court.

67 Section 7 . Service outside this state may be made by an

68 individual permitted to make service of process under the law

69 of this state or under the law of the place in which the service



20 JUDICIAL COUNCIL P.D. 144

70 is made or who is designated by a court of this state.

71 Section 8. When the law of this state requires that in order

72 to effect service one or more designated individuals be served,

73 service outside this state under this Article must be made upon

74 the designated individual or individuals.

75 Section 9. {a) A court of this state may order service upon

76 any person who is domiciled or can be found within this state of

77 any document issued in connection with a proceeding in a

78 tribunal outside this state. The order may be made upon ap-

79 plication of any interested person or in response to a letter

80 rogatory issued by a tribunal outside this state and shall direct

81 the manner of service.

82 {b) Service in connection with a proceeding in a tribunal

83 outside this state may be made within this state without an

84 order of court.

85 (c) Service under this section does not, of itself, require the

86 recognition or enforcement of an order, judgment or decree

87 rendered outside this state.

88 Article III. Determination of Foreign Law^.

89 Section 10. A party who intends to raise an issue concern-

90 ing the law of any jurisdiction or governmental unit thereof

91 outside this state shall give notice in his pleadings or other

92 reasonable written notice.

93 Section 11. In determining the law of any jurisdiction or

94 governmental unit thereof outside this state, the court may

95 consider any relevant material or source, including testimony,

96 whether or not submitted by a party or admissable imder the

97 rules of evidence.

98 Section 12. The court, not jury, shall determine the law of

99 any governmental unit outside this state. Its determina*^ion is

100 subject to review on appeal as a ruling on a question of law.

101 Article IV. Pr(X)f of Official Records.

102 Section 13. An official record kept within the United States,

103 or any state, district, commonwealth, territory, insular pos-

104 session thereof, or the Panama Canal Zone, the Trust Territory

105 of the Pacific Islands, or the Ryukyu Islands, or an entry

106 therein, when admissable for any purpose, may be evidenced

107 by an official publication thereof or by a copy attested by the

108 officer having the legal custody of the record, or by his deputy,

109 and accompanied by a certificate that the officer has the cus-

110 tody. The certificate may be made by a judge of a court of

111 record having jurisdiction in the governmental unit in which the

112 record is kept, authenticated by the seal of the court, or by

113 any public officer having a seal of office and having official

114 duties in the governmental unit in which the record is kept,

115 authenticated by the seal of his office.
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116 Section 14. A foreign official record, or an entry therein,

1 1

7

when admissable for any purpose, may be evidenced by an
118 official publication or copy thereof, attested by a person au-

119 thorized to make the attestation, and accompanied by a final

120 certification as to the genuineness of the signature and official

121 position ( 1 ) of the attesting person, or (2) of any foreign official

122 whose certificate of genuineness of signature and official posi-

123 tion either (a) relates to the attestation or {b) is in a chain of

124 certificates of genuineness of signature and official position re-

125 lating to the attestation. A final certification may be made by

126 a secretary of embassy or legation, consul general, consul,

127 vice consul, or consular agent of the United States, or a dip-

128 lomatic or consular official of the foreign country assigned or

129 accredited to the United States. If reasonable opportunity

130 has been given to all parties to investigate the authenticity

131 and accuracy of the documents, the court may, for good cause

132 shown, (1) admit an attested copy without final certification or

133 (2) permit the foreign official record to be evidenced by an at-

134 tested summary with or without a final certification.

135 Section 15. The statutes, codes, written laws, executive acts

136 or legislative or judicial proceedings of any domestic or foreign

137 jurisdiction or governmental unit thereof may also be evidenced

138 by any publication proved to be commonly accepted as proof

139 thereof in the tribunals having jurisdiction in the govem-

140 mental unit.

141 Section 16. A written statement that after diligent search

142 no record or entry of a specifed tenor is found to exist in the

143 records designated by the statement, authenticated as pro-

144 vided in this Article in the case of a domestic record, or com-

145 plying with the requirements of this Article for a summary in

146 the case of a record in a foreign country, is admissable as evi-

147 dence that the records contain no such record or entry.

148 Article V. Miscellaneous.

149 Section 17. Except as otherwise provided herein, this chap-

150 ter does not repeal or modify any law of this state

151 (a) authorizing the exercise of jurisdiction on any basis other

152 than the bases specified in Article I of this chapter;

153 [b) permitting a procedure for service or for obtaining testi-

154 mony, documents or other things for use in this state or in a

155 tribunal outside this state other than the procedures prescribed

156 in Article II and Article III of this chapter; or

157 (c) authorizing the proof of official records or any entry or

158 lack of entry therein by any method other than the methods

159 prescribed in Article V of this chapter.

160 Section 18. This chapter shall be so interpreted and con-

161 strued as to effectuate its general purposes to make uniform

162 the laws of those states which enact it.
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1 Section 2. If any provisions of this act or the application

2 thereof to any person or circumstances is held invalid, the in-

3 validity does not affect other provisions or applications of the

4 act which can be given effect without the invalid provision or

5 application, and to this end the provisions of this act are

6 severable.

1 Section 3. Section seventy of chapter two hundred and

2 thirty-three of the General Laws is hereby repealed.

DISSENTING OPINION OF JUDGE ADLOW

Judge Adlow dissents from the opinion of the majority and does

not recommend the adoption of the Interstate and International Pro-

cedure Act in Massachusetts.
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II CRIMINAL LAW AND PROCEDURE

Should There Be District Court Hearings

Prior To Indictment?

HOUSE . . . 1966 ... No. 1618

An Act requiring a hearing in a district court prior to an

indictment by a grand jury of a person accused of crime.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 4 of Chapter 263 of the General Laws is hereby

2 amended by striking out said section and inserting in place

3 thereof the following section:—
4 Section 4. No person shall be held to answer in any court

5 for an alleged crime nor shall such allegation be considered

6 by a grand jury until after a hearing before a district court or

7 in proceedings before a court-martial. At the conclusion of

8 such hearing the district court may remand the case to the

9 grand jury or make such other disposition that is proper and

10 in order.

At the present time, section 4 of Chapter 263 reads as follows:

"%4. Prosecution of criynes; manner. No person shall be held to answer in

any court for an alleged crime, except upon an indictment by a grand jury

or upon a complaint before a district court or in proceeding before a court-

martial."

Prosecutions before trial justices were discontinued when the

position of trial justice was abolished by Chapter 319 of the Acts

of 1963.

The district courts of the Commonwealth have criminal jurisdiction

concurrently with the superior court under the provisions of Chapter

218, §26 which reads as follows:

"§26. General Provisions. District courts shall have original jurisdiction,

concurrent with the superior court, of the following offences committed within

their respective districts or otherwise made punishable therein: all violations

of by-laws, orders, ordinances, rules and regulations, made by cities, towns and

public officers, all misdemeanors, except libels, all felonies punishable by

imprisonment in the state prison for not more than five years, the crimes

mentioned in sections eighteen and nineteen of chapter two hundred and

sixty-six, and the crimes of forgery of a promissory note, or of an .
order for
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money or other property, and of uttering as true such a forged note or order,

knowing the same to be forged, if in either case the sum of money or the

value of the property named in such note or order does not exceed one hundred

dollars. They shall have jurisdiction of proceedings referred to them under

the provisions of section four A of chapter two hundred and eleven."

The district courts may not impose a sentence to the state prison.

They also have certain jurisdiction over juvenile offenders.

The jurisdiction of the district court is therefore limited.

In the case of a crime which is not within the final jurisdiction of

the district court, the accused must be held for appearance before the

superior court. In such a case, the accused is permitted to waive

indictment by the Grand Jury and proceed to trial as if had been

indicted. At present, it is not necessary to first obtain a complaint in

the district court. A person many be indicted by the Grand Jury

without any previous proceedings against him.

The proposed amendment to Chapter 263, H would require a

hearing in a district court before an indictment.

Provisions for courts-martial will be found in Chapter 33 of

the General Laws which embodies the Military Justice Act of 1954.

We do not wish to discuss coints-martial at this point.

The proposed change requires a hearing })efoie the district court

in all criminal cases.

We understand that it is the ptirpose of those who support this

idea to have a full scale public hearing, in all essentials equivalent

to a trial, before the district court would decide to send the case to

the Grand Jury or dispose of it on the basis that it was within the final

jurisdiction of the district court. We presume that the proponents

did not intend to affect the right of appeal given under Chapter 218,

^31. Under this section, a person convicted in the district court has

a right of appeal for his jury trial in the superior court.

We also doubt diat the proponents of the bill intend to affect

section 8A of Chapter 263 which reads:

"§8.\. Acquittal on merits in district court; effect. A person shall not be

held to answer in a district ( ourt to a second (omphiint for an offense for

which he has alrcMdy been tried upon the merits in said court."

Under the present law, the fact that a district court dismisses a

criminal complaint does not prevent the district attorney from seek-

ing an indictment for the offense involved.

The proposed bill undermines the authority of the district attorney

to present accusations of crime before a Grand Jury of twenty-three
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citizens of this Commonwealth who sit in secret session and judge

whether one citizen will he hranded with a criminal accusation and

required to defend himself before the country. Many are called be-

fore the Grand Jury but few are chosen to be defendants. The lives

of those who are not indicted and their reputation and the well

being of their families is preserved.

The proposed legislation would end this protection forever.

House 1618 of 1966 does not stand alone. It appears to us to be

part of a progiam to minimize or eliminate the role of the Grand

Jury. We have seen nothing which would fill the gap.

It is obvious that a full scale hearing at the outset in every criminal

case would permit the defense counsel to use the judicial system as

a convenient investigating bureau. All of the police, experts, and

other necessary witnesses would be obliged to appear before the dis-

trict court judge (who might conceivably be a special justice) and

the defense would not be bound by the result of the hearing, because

if the crime were within the final jurisdiction of the district court,

an appeal could be taken and a jury trial would follow as is now
the case.

If the crime were not within the final jurisdiction of the court,

the district court would be obliged to "remand the case to the Grand

Jury". In the latter case, a defendant and his counsel would have a

prior record of everything that the Grand Jury would consider. By
virtue of the right of cross examination, a skillful defense counsel

could lay bare even the most confidential information in the hands

of the prosecutor. He could also obtain the names and locations of

all of the witnesses.

We do not think that such a change in criminal procedure will be

of any benefit to the people of this Commonwealth. Protection of

the rights of the accused do not require a sacrifice of the rights of

society to protect itself from clear and present danger. We oppose

this bill.
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MANDATORY COMMENCEMENT OF ALL

CRIMINAL PROCEEDINGS IN DISTRICT COURT

HOUSE ... 1966 .. . No. 22%

An Act governing the commencement of criminal proceedings.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section \. Section 4 of Chapter 263 of the General Laws is

2 hereby amended by adding at the end the following two sen-

3 tences :
— Prosecution of crimes punishable by death or im-

4 prisonment for life shall be commenced upon a complaint of a

5 district court or an indictment by a grand jury. Prosecution

6 of all other crimes shall be commenced upon a complaint of a

7 district court in accordance with section thirty of chapter

8 two hundred and eighteen.

1 Section 2. Chapter 218 of the General Laws is hereby

2 amended by striking out section 30, as amended by section 19

3 of Chapter 194 of the acts of 1941, and inserting in place thereof

4 the following section: —
5 Section 30. Binding over to superior court. After a hearing

6 they shall commit or bind over for trial in the superior court

7 persons brought before them who appear to be guilty of crimes

8 not within their final jurisdiction, and may so commit or bind

9 over persons brought before them who appear to be guilty of

10 crimes within their final jurisdiction. Such hearings shall be

11 public, and the accused shall have the right, if he so de-

12 sires, to cross-examine witnesses and to call witnesses on

13 his own behalf, without prejudice to or a waiver of any

14 rights he may have upon arraignment for trial. In such cases

15 the clerk of the district court shall forthwith transmit to the clerk

16 of the superior court a copy of the complaint and of the record;

17 the original recognizances; a list of the witnesses; a statement of

18 the expenses and the appearance of the attorney for the de-

19 fendant, if any is entered; and the report of the department of

20 mental health as to the mental condition of the defendant, if

21 such report has been filed under the provisions of chapter one

22 hundred and twenty-three; and any other papers requested by

23 the parties. In such cases, where the accused is bound over

24 or committed, he shall be forthwith informed of his right to

25 insist upon indictment by a grand jury or waive indictment

26 under provisions of section four A of chapter two hundred

27 and sixty-three. If such a person is committed for failure to

28 recognize as ordered, the superior court shall thereupon have juris.
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29 diction of the case against such person for purpose of revising the

30 amount of bail theretofore affixed. If the district court, after

31 hearing, orders that an accused not be commited or bound

32 over for trial in the superior court, the district attorney or

33 the attorney general shall not seek an indictment before a

34 grand jury for crimes arising out of the same circumstances

35 except with the permission of a justice of the superior court

36 presiding at the term of the said grand jury, which justice

37 shall be furnished with a transcript or fair summary of the

38 evidence introduced before the district court and an af-

39 fidavit containing a fair summary of any additional evidence

40 expected to be presented to the grand jury.

Section one of the proposed legislation (H. 2296) would change

the law so as to require that in all criminal cases not punishable

by death or life imprisonment, prosecution would commence in the

district court.

The result would be that almost all criminal prosecutions would

be commenced by a complaint filed in the district court in the dis-

trict where the offense had been committed. Hence, if a million

dollar bribe changed hands on a golf course on the Cape, the matter

would be heard at the Barnstable District Court at which time there

would be a full scale hearing with its attendant publicity, confusion

and inevitable consequences. What we have said of H. 1618 is

therefore applicable to section one of H. 2296. The changes pro-

posed by section two of H. 2296 are as follows:

(a) A hearing is required in every instance.

This is not to say that persons are bound over without a hearing

at the present time, but the statute does not specifically require a

"hearing" but rather an "examination". The purpose of the exam-

ination is to see whether or not, in cases not within the final juris-

diction of the district court, there is probable cause existing for an

indictment. To conclude that there is probable cause, it is not

necessary for the judge of the district court to be convinced beyond

a reasonable doubt that the accused is guilty.

(6) The hearing required by the amendment "shall be public and the

accused shall have the right, if he so desires, to cross-examine

witnesses and to call witnesses in his own behalf, without prejudice

too or a waiver of any rights he may have upon arraignment for

trial".

At present there is no statutory requirement of a public hearing

in a case where the issue is solely probable cause. It is hard to

make a specific statement that every probable cause hearing is
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public, but this is nearly always the case. At present the accused is

not required to put on his defense fully, nor is the Commonwealth

required to expose the entire case for the prosecution. The change

proposed would preserve the rights of the defendant as they now

exist but would wipe out the right of the prosecution to reserve its

case. The authority given to the defendant to cross-examine and to

call his own witnesses is more appropriate where there is going to

be a trial with a definite result. Under the law, even as changed by

the proposed amendment, neither the defendant nor the Common-
wealth would have a final result.

(c) The present law restricts the record to a copy if the complaint {"and

of the record") the original recognizances, a list of the witnesses, a

statement of expenses, the appearance of defense counsel, and the

report of the Department of Public health, if any, under §100^

of Chapter 123.

The amendment would also require the district court to forward

to the superior court, presumably as part of the record, "any other

papers requested by the parties".

{d) The proposed amendment requires that the defendant forthwith be

notified of his right to instances upon indictment by a Grand
Jury etc.

Section 4A of Chapter 263 now provides that every person who
is bound over or committed must be notified of his right to waive

indictment, and obtain prompt arraignment. We are not sure that

this language adds anything to the law which is of any great value

to an accused.

(e) The new provision is as follows:

"If the district court, after hearing, orders that an accused not be

committed or bound over for trial in the superior court, the district

attorney or the attorney general shall not seek an indictment before

a grand jury for crimes arising out of the same circumstances ex-

cept with the permission of a justice of the superior court presiding

at the term of the said grand jury, which justice shall be furnished

with a transcript or fair summary of the evidence introduced be-

fore the district court and an affidavit containing a fair summary
of any additional evidence expected to be presented to the grand
jury."

We have said elsewhere that if a complaint is dismissed, the

district attorney is not prevented from seeking an indictment for

the same offense.

On June 3, 1966, the Supreme Judicial Court in an opinion by
Chief Justice Wilkins (1966 Advance Sheets page 835) in the case
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of Commonwealth vs. Thomas J. Ballou Jr., decided that the "allow-

ance of the defendant's motion to suppress (evidence) in the Charles*

town District Court followed by a dismissal of the complaints by

the same court" did not "constitute a bar to a subsequent indict-

ment and trial of the defendant in the Superior Court for the

same offense".

In this case the defendant's counsel, F. Lee Bailey, contended that

the dismissal of the complaint in the district court put the defendant

in jeopardy, hence he could not be indicted and tried.

Chief Justice Wilkins, citing earlier cases, said "there was no

jeopardy" by virtue of the dismissal in the district court.

The proposed amendment would require the district attorney to

seek permission from a judge of the Superior Court before the

indictment could be obtained as was done in the case of Common-
wealth vs. Ballou.

It should be kept in mind that the court is in the judicial branch

of government and the district attorney in his role as prosecutor,

and the Attorney General in the same role, are agents of the execu-

tive branch, which by the Federal and State Constitution, is charged

with the duty of enforcing and executing the law of the land.

To require that a judge give permission to obtain an indictment,

even after a district court hearing, would be a great step towards

a "one-man Grand Jury" and would involve the judiciary in the

decision as to whether or not to prosecute.

When complaints are brought in the district court, there is usually

no attorney representing the Commonwealth. The case is handled

by the police. The manner in which the case is presented depends

largely on the skill and ability of the policemen who may or may
not be equal to the occasion. The police have no power of subpoena

in advance of the district court hearing. They must respect the

constitutional rights of the defendant. They are not usually given

sufficient legal training.

The proposed change would mean that the Commonwealth, in

order to protect its citizens, would probably have to assign an assist-

ant district attorney to every district court case of any possible

consequence. There would also be considerable expense necessary

to make sure that all of the evidence was available. If budgetary
limitations make it impossible to have proper representation in court

to protect the interests of the Commonwealth, we might have a
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situation where the police would be virtually the sole arbiters of

who shall be prosecuted. If the police declined to apply for a

complaint or if they (through no fault of their own) did not present

the case with the degree of skill and legal learning which is re-

quired under recent constitutional decisions, the Grand Jury might

never have an opportunity to look into the matter.

We also note that the judge of the Superior Court who was to

decide whether the case should go before the Grand Jury would

have to be furnished with a transcript or fair summary of the

evidence already produced in the district court and an affidavit

relative to additional evidence expected to be produced before the

Grand Jury.

This transcript would be paid for by the Commonwealth and

presumably a defendant would be allowed to purchase a copy or

have one without cost if he was indigent. The cost of a transcript

currently is $1.40 per page for an original and one copy. The

average cost of a two hour hearing is about

Concerning Grand Juries As Investigating Bodies

Both of the bills relative to criminal proceedings in the district

courts fail to take into consideration the value of the Grand Jury

as an investigating body. Under the present law of the Common-
wealth, neither the district attorney nor the Attorney General nor

a police officer may summons anyone to appear except before the

Grand Jury or before the court. (The exceptions to this statement

are not relevant at the moment).

These proposals would wipe out the investigative power of the

Grand Jury and unless certain recommendations by the Crime Com"

mission, some of which we mentioned in our 41st Report, were

enacted, there would be no investigating body left other than the

state and local police.

It is the feeling of the district attorneys in this Commonwealth

that a Grand Jury on the local level is the vital weapon in the

war against crime.

District Attorney John J. Droney of Middlesex County has written

to us recently as follows:

"The grand jury has no counterpart as an instrument in the fight against

organized crime. After extensive investigation of the relationship between or-

ganized crime and government, the Kefauver Committee reported that much
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corruption and organized crime was of local character and' that effective local

law enforcement was necessary.

The Kefauver Crime Investigating Committee warned all Americans not

to rely upon the federal government to control racketeering and organized

crime in the United States. The Kefauver Committee advised the people to use

their local grand juries to attack conditions in their own communities. See

Third Interim Report of the Special Committee to Investigate Organized Crime

in Interstate Commerce Senate Report No. 307, 82 Congress 1st session (1951), 3.

The grand jury has had notable success in ridding communities of vice and

racketeering. Some examples from history are the 1933 Atlanta Grand Jury

which exposed and cleaned up corruption involving county commissioners in

the fact of court opposition; in 1933 a corrupt police and prosecution system

was investigated and exposed by a grand jury in Cleveland, Ohio. The 1935

exposure of vice and policy rackets in New York under Dewey is well known.

In 1937-1938 the Philadelphia grand jury exposed police misconduct. It was a

New York Grand Jury which made an investigation into television quiz shows in

the 1950's. See in the Matter of Grand Jury, 19 Misc. 2nrf682, 793 N.Y.S. 2nd

553 [Ct. Gen. Sess. 1959). Last year a Middlesex County Grand Jury investi-

gated a stolen car ring operating within the county and successfully prosecuted

those responsible.

The investigatory aspect of the grand jury is strengthened by its traditional

secrecy.

Traditionally, Grand Jury secrecy is necessary to protect, the reputation of

the innocent accused, prevent escape of persons about to be indicted, preclude

subornation of perjury, insure maximum freedom in Grand Jury proceedings and

encourage full and unhampered disclosures by witnesses. See Goodman v.

United States, 108 F, 2rf. 516 at 519 {C.A. 9) (1939).

Grand Jury secrecy aids individuals as well as the witnesses. An honest witness

whose testimony is based on his partial knowledge of the facts may implicate

persons whose activities are shown to be innocent by other witnesses with more

complete knowledge. To have this type of information first made public would

mean that derogatory material could not be effectively combatted by individuals

named by the witness.

The Supreme Court has held that one of the chief purposes in maintaining

grand jury secrecy is "to encourage all witnesses to step forward and testify

freely without fear of retaliation". See United States v. Proctor & Gamble, 356

U.S. 677, 682.

Neither bill under consideration would encourage witnesses to come forth and

testify freely as to crime. In public hearings such witnesses might tend to supply

a minimum of information and to give "Yes" or "No" answers in response to

questions rather than to discourse freely, revealing recollections and informa-

tion which could provide clues and leads for the Grand Jury in uncovering

crime.

If either bill is passed, a witness knowing something about a crime would

be obliged to go to the district court, the grand jury, and then the superior court.

Witnesses may well refuse to disclose crimes knowing that court hearings are

often continued and that he must be there every time the case is called.
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The bills make no provisions for district court continuances which could

prolong cases and delay trials.

The bills provide no provisions for rehearings if there is later acquired evi-

dence. Nor do they specify what procedure is to be followed if the district court

does not issue a complaint ahhough the evidence fully supports facts which

sustain a complaint.

The grand jury may afford protection to individuals from arbitrary and un-

justified complaints launched by biased persons.

The grand jury is disinterested and impartial as well as being removed from

local prejudices and politics. Their deliberations are more likely to result in

an impartial assessment of' the evidence.

The bills do not make provision for rendition proceedings where indictments

are often necessary in order to bring back to the Commonwealth persons who

have fled the jurisdiction of this Commonwealth after committing a crime.

The grand jury, in addition, affords the citizenry an opportunity to observe

first hand the working of their police and their courts. Moreover, it means

that more citizens actively participate in law enforcement in their com-

munities and in local government.

It is clearly in the interest of the Commonwealth that a group of citizens in

different counties such as Grand Juries be assembled and given some idea of

what is going on in a county so far as law violations are concerned. One of our

present difficulties with respect to law enforcement arises, I believe, from the

fact that our citizens in general do not participate in this process. The average

person's idea of what happens in a criminal proceeding is derived from tele-

vision, movies or detective stories. These sources are quite apart from

actual fact. The more that we can involve the average citizen in the responsi-

bility of law enforcement, the more that citizen is apt to observe and respect

our laws and our judicial system".

District Attorney William T. Buckley of Worcester County,

District Attorney John P. S. Burke of Essex County, former District

Attorney Myron Lane of Norfolk County, District Attorney Edmund
Dinis of New Bedford, and District Attorney John R, Wheatley of

Brockton all oppose H. 1618 and H. 2296. (1966)

District Attorney Matthew J. Ryan of the Western District of

Massachusetts advises us as follows:

"I wish to go on record as being violently opposed to the changes proposed

in the above mentioned bills.

The Grand Jury should have the right to initiate cases, and I believe these

bills would completely destroy the effectiveness of the Grand Jury. I also believe

that it would be extremely costly as far as district court expenses are concerned".

District Attorney Droney also points out that even in states

where the criminal complaint is initiated by "information", the

investigative powers of the Grand Jury have not been limited as

they would be by these bills.
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We therefore oppose both bills, and find nothing in them which

we can recommend. We call attention to our 41st Report at pages

27-35 where we discussed proposals to broaden the investigative

powers of the Grand Jury and the Attorney General. It is in this

area that legislation would be useful.

"OBSTRUCTING" JUSTICE

HOUSE . . . 1966 ... No. 984

An Act making it a crime to obstruct justice

Be it enacted by the Senate and House of Representatives in General. Court

assembled, and by the authority of the same, as follows:

1 Chapter 268 of the General Laws is hereby amended by

2 inserting after section 6 the following section: —
3 Section 6B. Whoever, with intent to prevent or obstruct

4 the prosecution or defense of any person, knowingly destroys,

5 alters, conceals or disguises physical evidence, plants false evi-

6 dence, furnishes false information or induces a witness having

7 knowledge material to the prosecution or defense to leave the

8 commonwealth or to conceal himself shall be guilty of obstruct-

9 ing justice. Whoever is convicted of obstructing justice shall be

10 sentenced to not more than two and a half years in the house of

1

1

correction or by imprisonment for not more than five years in

12 state prison or by a fine not to exceed one thousand dollars or

13 both.

The term "obstructing justice" has acquired a meaning in the

federal law, and to some extent in the law of this commonwealth,

which generally limits its application to interference with judicial

proceedings.

Under the United States Code, Sections 1501 to 1509, the ob-

struction of justice includes assault on a process server, false bail,

influencing or attempting to influence jurors, picketing the court

house, recording the deliberations of the jury, public demonstra-

tions aimed at the judge or jury, and actual interference with the

orders of the court.

Massachusetts has an anti-jury-picketing statute, (Chapter 268
s. 13A of the General Laws) which )s based on Title 18 s. 1507

of the United States Code.
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In this commonwealth the courts have always had and have always

used the power to punish by contempt proceedings those who have

obstructed justice.

The contempt of court method of dealing with perjurers, jury

fixers, persons who consciously disobey an order of the court, and

others who attempt to subvert the authority of the judiciary, is not

affected by the proposed legislation one way or the other. Such

malefactors will remain subject to the inheient power of the courts

to punish for contempt.

We believe that it is the purpose of House 984 of 1966 to assist

the commonwealth and its prosecutors and enforcement authorities

to deal with situations most of which arise prior to actual trial.

To accomplish such purpose, we recommend the following as a

substitute for House 984 of 1966, and we would avoid the use of

the term "obstruction of justice" in this connection.

1967 DRAFT ACT

An Act to make it a Crime to Hinder Apprehension or Prosecution of

One Accused of Crime

Chapter 268 of the General Laws is hereby amended by inserting after

section 6 the following section: —
Section 6B. Any person who, with purpose to hinder the apprehension,

prosecution, conviction or punishment of another for crime:

( 1
) harbors or conceals the other; or

(2) provides or aids in providing a weapon, transportation, disguise or other

means of avoiding apprehension or affecting escape; or

(3) conceals or destroys evidence of the crime, or tampers with a witness,

informant, document or other source of information, regardless of its admiss-

ability in evidence; or

(4) warns the other of impending discovery or apprehension, except that

this paragraph does not apply to a warning given in connection with an effort

to bring another into compliance with law; or

(5) volunteers false information to a law enforcement officer,

shall be sentenced to not more than two and a half years in the house of cor-

rection or (if the actor knows that. the other person has been charged or is liable

to be charged with a felony punishable by imprisonment for ten years or more)

by imprisonment for not more than five years in state prison, or by a fine not

to exceed $1,000, or both.
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ARREST OF DRUG VIOLATORS

HOUSE . . . 1966 ... No. 1781

An Act authorizing any police officer to arrest without a warrant any
violator of the so-called harmful drug act.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 94 of the General Laws is hereby amended by insert-

2 ing after section 217E the following section: —
3 Section 217F. Whenever a police officer finds or has reason-

4 able cause to believe that there has been a violation of any of the

5 provisions of sections one hundred and eighty-seven A to two

6 hundred and seventeen D, he shall be authorized to arrest such

7 violator without a warrant.

HOUSE . . . 1966 ... No. 2682

Resolve providing for an investigation and study by a special commis-

sion RELATIVE TO REVISION OF LAWS RELATING TO ARREST WITHOUT A WARRANT
FOR VIOLATION OF CERTAIN DRUG LAWS.

1 Resolved, Tliat a special commission, to consist of two members

2 of the senate, three members of the house of representatives, the

3 commissioner of public health and the attorney general, is hereby

4 established for the purpose of making an investigation and study

5 relative to the advisability of the revision of laws concerning

6 arrests without a warrant made upon reasonable belief that laws

7 concerning the use, sale, manufacture or distribution of narcotics

8 or harmful drugs have been violated.

It is the apparent intent of H. 1781 to allow arrests without a

warrant in connection with violations of the so called "harmful

drug act". The words "harmful drug" are defined in Chapter 94,

Section 187A as follows:

"!For the purposes of this section, the term 'harmful drug' shall mean and

include any and all drugs upon which the manufacturer or distributor has, in

compliance with federal law and regulations, placed the following:—
'Caution—Federal law prohibits dispensing without prescription'. The term

'harmful drug' shall in particular include any derivative, active principal,

preparation, compound or mitxure of barbituric acid, amphetamines, argot or

any hypotic or somifacient drug".
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The present law on arrest in regard to narcotic drugs (in addition

to general provisions of law applicable to all arrests) is set forth

in Chapter 94 as follows:

Section 213A. Arrest of persons present where narcotics unlawfully kept, etc.

Whoever is present where a narcotic drug is illegally kept or deposited or who-

ever is knowingly in the company of a person illegally in the possession of a

narcotic drug may be arrested without a warrant by an officer or inspector whose

duty it is to enforce the narcotic drugs law".

The proposed legislation would allow arrest without a warrant

for a variety of offenses, some of which are not of a serious nature

and some of which would not normally be committed in the presence

of an officer.

The accompanying table shows the essential contents of section

187A to 217D of Chapter 94 and gives the penalty associated with

violations of those sections.

DRUG VIOLATIONS

Chapter 94 Sections 187A— 217D

Section Violation Penalty

187 A No person shall sell or offer for

sale any harmful drug to any

person other than a physician,

dentist or veterinarian except

upon oral or written prescription.

Dispensing harmful drug in a

container which does not bear

name and address of druggist,

serial no. of prescription, date of

filling prescription, name of pre-

scribcr, name of patient.

No sale can be made of harmful

drugs unless the container states

the proper requirements in ob-

taining the drugs.

Physician, dentist or veterinarian

failing to deliver to a pharmacist

within seven days a written pre-

scription where an oral prescrip-

tion was given.

Fine, not more than $1,500 or im-

prisonment not more than one year

or both

Fine, not more than $1,500 or im-

prisonment not more than one year

or both

Fine, not more than $1,500 or im-

prisonment not more than one year

or both

Fine, not more than $25 for each

violation described
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Section Violation Penalty

187 B Unlawful possession of certain

drugs without physician's pre-

scription.

Fine, not more than $500 or im-

prisonment not more than 1 year

187 D Violation of sections 186-195

Posing falsely as a physician, den-

tist, pharmacist, etc., in sale of

drugs.

Fine, not more than $1,000 or im-

prisonment not more than two years

or both

187 E Manufacture, possession or sale of

harmful drug without obtaining

license from department of pub-

lie health

Fine, not more than $2,000 or im-

prisonment not more than six

months or both

187 F No license for the importation of

drugs

Fine, not more than $2,000 or im-

prisonment not more than six

months or both

189 A Food, Drugs, Cosmetics or de-

vices suspected of being mis-

branded

Fine, not less than $100 nor more

than $500 or imprisonment not

more than six months

190
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Section Violation Penalty

199 B Sale of narcotic drugs stock in

pharmacy discontinuing dealing

in narcotics without approval

General Penalty

See 217 D

199
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Section Violation Penalty

209 Places resorted to by addicts for

use of drugs; deemed a common
nuisance

General Penalty

See 217 D

210 Failure to keep records by phy-

sicians

General Penalty

See 217 D
210 A Failure of physicians and hospi-

tals to report treatment of chron-

ic sufferers

General Penalty

See 217 D

211 Unqualified f>erson using hypo-

dermic needle; no written pre-

scription by a qualified physi-

cian for purchase of needles; no

record of sale of needles or in-

struments

Fine, not more than $500 or im-

prisonment for not more than 2

years or both

212 Illegal possession of heroin 1st offence - Fine, not less than $500

nor more than $5,000 or by im-

prisonment not more than 5 years

in a state prison

2nd offence • Imprisonment not less

than 5 years nor more than 15 years

212 A Illegal sale of heroin 1st offence - Imprisonment in state

prison more than 10 years

2nd offence - Imprisonment not less

than 10 years nor more than 25 years

216 Advertising of prescriptions for,

or treatments by narcotics

General Penalty

See 217 D

217 Unlawful sale, exchange, barter,

giving or furnishing any narcotic

drug, other than heroin

1st offence - Fine not more than

$2,000 and by imprisonment not less

than 5 years nor more than 10 years

2nd offence - Fine $2,000 and by

imprisonment not less than 10 years

nor more than 20 years

2 1 7 A Inducing or attempting another

person to use narcotics; especial-

ly minors

1st offence - Imprisonment not less

than 5 years nor more than 25 years

2nd offence - Imprisonment not less

than 20 years nor more than 50 years

217 B Possession of narcotics in viola-

tion of Narcotic Drug Laws

1st offence - Imprisonment not less

than 5 years nor more than 20 years

2nd offence - Imprisonment not less

than 10 years nor more than 30 years

3rd offence - Imprisonment not less

than 15 years nor more than 40 years
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Section Violation Penalty

217 C Theft of narcotic drugs from

manufacturer, wholesaler, etc.

1st offence - fine not more than

$10,000 and by imprisonment not less

than 2% years nor more than 15

2nd offence - -fine not more than

$10,000 and by imprisonment for less

than 5 years nor more than 20

3rd offence - fine not more than

$10,000 and by imprisonment not

less than 10 years nor more than 30

217 D General Penalty Sees. 198-

217C where a penalty is not

specified therein

1st offence - fine not more than

$2,000 and by imprisonment not less

than 2% years or more than 5 years

2nd offence - fine not less than $500

nor more than $2,000 and by im-

prisonment not less than 5 nor more

than 10 years

3rd offence - fine $2,000 and by im-

prisonment not less than 10 years

nor more than 20 years

From a reading of these various possible violations of the "harm-

ful drug act", (sections 187A-217D of Chapter 94 of the General

Laws) it is apparent that arrests without a warrant for some offenses

would be ridiculous. If a doctor failed to deliver a written pres-

cription within seven days where he had given an oral prescription,

it would serve no useful purpose for society to permit the doctor to

be arrested without a warrant (under section 187A) by some over-

eager officer. On the other hand, in the more serious crimes involv-

ing drugs such as the illegal possession of heroin, it cannot be said

from the point of view of the police officer who actually observes

the offense that a warrant should be required.

A violation of section 212 of Chapter 94 — illegal possession of

heroin — would be a felony. If the officer had reasonable grounds

to believe that a felony had been committed, he would now need no

warrant to make an arrest although he would need a warrant to make
a search.

The officer cannot always know exactly what offense has been

committed; the statutes are complex and somewhat confusing. He
should be allowed to make an arrest for an offense committed in his

presence but should not make an arrest for a violation (not amount-
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ing to a felony) which he does not observe. The officer may arrest

for a violation of section 187B (possession of drugs without a pre-

scription) which is a misdemeanor and later find that a more serious

offense is involved also.

The bill is unacceptable in that it would allow an arrest without

a warrant for offenses already committed before the officer ap-

peared on the scene. For that reason, we cannot support it.

We note that the General Court has enacted a law which now

permits an officer to arrest without a warrant in cases of "glue

sniffing" which is a misdemeanor (Chapter 318, Acts of 1966 in-

serting a section 18 in Chapter 270 of the General Laws). This of-

fense is also of the species of acts intended to create euphoria, ex-

citement, exhiliration etc. or in the current parlance "to turn on".

We have previously said that the police of this commonwealth have

been saddled with many new problems. We again recommend that

the police be allowed to arrest for a misdemeanor which is actually

committed in their presence.

We therefore recommend the following:

—

1967 DRAFT ACT

Section 28 of Chapter 276 of the General Laws is hereby amended by striking

out such section as it now appears, and substituting in place thereof, the follow-

ing: — Any officer authorized to serve criminal process may arrest without the

issuance of a warrant, and detain a person found by him in the act of stealing

property in his presence, regardless of the value of the property stolen, and

may arrest and detain a person who commits a misdemeanor in his presence,

and may arrest and detain a person charged with a misdemeanor, without having

a warrant for such arrest in his possession, if the officer making such arrest and

detention shall have actual knowledge that a warrant then in full force and

effect for the arrest of such person has in fact issued.
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CRIMINAL PROCEEDINGS AGAINST CHILDREN
-MOTOR VEHICLE VIOLATIONS

SENATE . . . 1966 ... No. 1441

An Act authorizing the bringing of criminal proceedings against certain

children for motor vehicle offences.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 119 of the General Laws is hereby

2 amended by inserting after section 74, the following new

3 section: —
4 Section 74A. Notwithstanding any provision of this chapter,

5 a criminal complaint alleging violation of any provision of

6 Chapters eighty-nine and ninety of the General Laws, which

7 violation is not punishable by imprisonment and which is

8 punishable by a maximum fine of not more than one hundred

9 dollars, may issue against a child between sixteen and seven-

10 teen years of age without first proceeding against him as a

11 delinquent child.

1 Section 2. This act shall take effect upon its passage.

It is the purpose of this bill to allow the judges of the district

courts, in cases involving automobile law violations, to bring juven-

iles into the regular criminal session of the court and there impose

a fine in the maximum sum of one hundred dollars on the juvenile

offender.

We are not unmindful that some authorities are of the opinion

that the juvenile traffic law violator does not belong in the adult

session.

It is our position that under the present law, G. L. Chapter 119,

section 58B, it is necessary first to make a finding that the child

is a delinquent before the court can impose a penalty for a traffic

offense. The court thus must make a declaration that the youngster

is a juvenile delinquent by reason of having violated a statute, by-

law, ordinance or regulation relating to the operation of motor

vehicles.

There are no degrees of delinquency. It is not merely theoretical

to state that a boy may be adjudged a delinquent because he oper-

ated at an excessive rate of speed ; and another boy may be adjudged

a delinquent because he commits the crime of grand larceny or arson

which are felonies.
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Judges are human beings; they do not take any pleasure in

branding a boy as a delinquent unless there is a grave and sufficient

reason. It is nevertheless not uncommon to have such adjudications

made. Juvenile records are supposed to be confidential. It is un-

fortunate but too often true that the juvenile delinquency label

sometimes follows the youthful offender when he has acquired a

more reasonable outlook. Many times the mere label is enough to

handicap a young man either in the military service, with his em-

ployer or in his educational program.

We do not believe that this label should be attached to those who

are guilty of relatively minor traffic offenses. At the same time,

we believe that such youthful offenders should be obliged to pay a

reasonable fine. Some are now adjudicated delinquents because dis-

ciplinary measures cannot always be imposed until the adjudication

is made.

We believe that the day may not be too far distant when minor

traffic offenses will be dealt with in the same manner now governing

the disposition of parking violations. There is no reason why the

vast majority of minor traffic offenses cannot be made noncriminal.

We do not mean that there would not be a hearing in these cases.

In this category we would include speeding, failure to obey traf-

fic control devices or signs, violations of the law of the road, so

called, and many other violations which certainly do not involve

moral turpitude and which have been made criminal by a legislative

prohibition enacted to assure safety on the highways. We certainly

do not include such things as operating under the influence of alco-

hol or drugs, racing, operating negligently so that the lives and safety

of the public might be endangered and other more serious offences.

The actual recommendation of the Attorney General's Committee

on Juvenile Crime in 1966 was as follows:

—

"Because of the broad impact of the juvenile delinquency law, if a sixteen

year old is apprehended for speeding, that juvenile must be bound over to the

juvenile session and the judge must proceed against the juvenile on a delinquency

Complaint, find the juvenile, and then impose a $10 fine or he must dismiss the

the delinquency complaint and then proceed on the criminal side of the court

before imposing the fine. Many court officials and judges feel that activating the

special legal machinery pertaining to juvenile delinquency in an instance such

as this is perhaps the equivalent of using a sledge hammer to drive a thumb

tack. Furthermore in the public eye there is a stigma attached to being an

adjudicated juvenile delinquent, and it is likely that the label 'delinquent' will

cause unnecessary future embarrassment.
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Therefore, the Committee recommends that Chapter 119 be amended so

that the courts can proceed against a sixteen year old charged with a minor

traffic violation without the need of first adjudging the sixteen year old a

delinquent. In the opinion of the Committee a "minor" traffic violation is one

which is not punishable by imprisonment and which is punishable by a maxi-

mum fine of not more than one hundred dollars".

A juvenile under sixteen and one-half years of age cannot legally

operate a motor vehicle in Massachusetts because he cannot obtain

a license. At seventeen, he is no longer subject to the juvenile court.

The purpose of the juvenile court is to protect those of tender years

and keep them on the straight and narrow path so that their youthful

indiscretions and mistakes will not make their future a dead end.

We endorse this purpose from the heart, but we don't think that it

helps a youngster to get a record as a delinquent just because he

violates a traffic law.

Judges of our district courts inform us that collegiate authorities

are not interested in traffic violations and college application forms

do not even require the prospective student to give the details or even

to answer affirmatively as to traffic cases. Military authorities and

employers are likely to take the same position.

We therefore recommend this legislation with a minor revision:

—

1967 DRAFT ACT

Section 1. Chapter 119 of the General Laws is hereby amended by insert-

ing after section 74, the following new section:

Section 74A. Nothwithstanding any provision of this chapter, a criminal

complaint alleging violation of any provision of section 1, 2, 4, 4A, 4B, and 7A
of Chapter 89 or of sections 63, 7, 7A, 8, 9A, 10, 11; 12, 13, 14, 14A,

14B, 15, 17, 18, 20A, 20C, 20D; 22B, and 25 of Chapter 90; which violations

are not punishable by imprisonment and which violations are punishable by a

maximum fine of not more than one hundred dollars, may issue against a

child between sixteen and seventeen years of age without first proceeding

against him as a delinquent child.

We do not believe that this should be an emergency law but

rather that ample notice be given of its passage to all those who will

be concerned with its enforcement as well as those who will be sub-

ject to it. Although the license age is sixteen and one-half, we would
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make this law apply at sixteen. Boys qf sixteen, can be expected to

operate motor vehicles even if they do not read law books.

UNAUTHORIZED OPENING OR PUBLICATION
OF PAPERS, LETTERS, ETC.

HOUSE . . . 1966 ... No. 2300

An Act prohibiting unauthorized opening or publishing of a .letter^

telegram, or private paper

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 266 of the General Laws is hereby amended by insert-

2 ing after section 139 the following section.

—

3 Section 140. A person who wilfully, and without authority:

4 1. Opens or reads, or causes to be opened or read, a sealed

5 letter, telegram or private paper; or

6 2. Publishes the whole or any portion of such a letter, or

7 telegram, or private paper, knowing it to have been opened or

8 read without authority; or,

9 3. Takes a letter, telegram or private paper, belonging to an-

10 other, or a copy thereof, and publishes the whole or any portion

11 thereof; or,

12 4. Publishes the whole or any portion of such letter, telegram,

13 or private paper, knowing it to have been taken or copied with-

14 out authority; or,

15 5. Publishes or causes to be published, or connives at the pub-

16 lication of any letter, telegram, or private paper or of any por-

17 tion of any letter, telegram, or private paper found on, or

18 among the effects of, any person who has been dangerously

19 wounded, or who has committed suicide, or who has died sud-

20 denly, or who has been found dead, unless such letter, telegram,

21 or private paper shall have been produced pursuant to law be-

22 fore a coroner at an inquest, and the publication of such letter,

23 telegram, or private paper, or of such portion of such letter,

24 telegram, or private paper shall have been declared by that

25 coroner in writing to be necessary to aid in the discovery of a

26 crime, or of the identity of the wounded or deceased person; or,

27 6. Any person having or obtaining access, either with or

28 without the consent of the lawful owner, to any original list,

29 compilation or other collection of the names of customers or

30 subscribers not less than five hundred in number, or to any

31 other original list, compilation or other collection of names
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32 not less than five hundred in number, used in connection with

33 any lawful business or occupation whatsoever, and who, with-

34 out the consent of such lawful owner, shall take possession of

35 any such original list, compilation, or other collection, or any

36 part thereof, or shall make or cause to be made, or take pos-

37 session of, a copy or duplication thereof, or of any part thereof,

38 or who shall aid, abet or incite any other person to take or to

39 copy or to cause to be copied or taken, any such list, compila-

40 tion or collection, or any part thereof; or,

41 7. Any person who may have heretofore obtained or may
42 hereafter obtain any such list, compilation or other collection

43 specified in subdivision six hereof, or any part thereof, or any

44 copy or duplication of such list, compilation or collection or

45 any part thereof, or the information contained in any such list,

46 compilation, collection or any part thereof, and who, without

47 the consent of the lawful owner of the original of any such list,

48 compilation or collection, and with notice or knowledge of his

49 rights, may at any time hereafter, make use of or attempt to

50 make use of any such list, compilation or collection, or any

51 part thereof, or of any copy or duplication of the whole or any

52 part thereof, or of the information contained in any such list,

53 compilation, collection or copy or duplication or any part

54 thereof, for his own benefit or advantage, or that of any per-

55 son other than said lawful owner, shall be punished by a fine

56 of not less than five hundred dollars nor more than five thousand

57 dollars, and for imprisonment of not more than three years

58 in jail.

This bill proposes a fine or a jail term for unauthorized prying into

the letters, telegrams or private papers of others. It would also make

criminal the purloining or copying of business records such as cus-

tomers' lists.

The first two sections deal with the opening, reading and publish-

ing of sealed letters, telegrams or "private papers". Sections three

and four deal with the taking away or the publication of similar

document, sealed or not, or parts thereof. Section five deals with the

documents found on the person or among the effects of a person who

meets sudden death. There are exceptions where such papers are

needed for identification or for other lawful uses. Sections six and

seven pertain to business records such as lists of customers or sub-

scribers. Under the terms of the bill other business records are also

covered. The proposed bill would make it a criminal offense to copy

or take away such business records unless authorized by the lawful

owner.
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The penalty for the violation of this proposed law would be by a

fine or imprisonment.

A criminal law should be such as to clearly define the offense and

the elements involved. No criminal statute should be vague or in-

definite in any particular. Here for example we see the undefined

term "private paper" and note that this term might embrace any-

thing in writing. A poem may be a "private paper".

We understand that penalties are already provided for inter-

ference with the United States mails. It would be best to leave such

penalties to Congress since the mails involve an area where there

can be little doubt that the legislative authority of the United States

should control.

Telegrams

We hesitate to urge a law protecting the secrecy of a telegram since

this type of message is notoriously the opposite of secret. Again, we

feel that this area is one where the Congress should act. Telegrams

should be protected by a uniform federal law, if a law is needed.

We cannot reach the conclusion that the prying into "private

papers", whether sealed or unsealed, should be made a crime.

It may be that this commonwealth has as yet no definite legislative

policy regarding invasions of privacy. The wrongful publication of

the private "papers" of another can form the basis for a claim for

damages in the appropriate case. We do not enter into a discussion

of the civil aspects of this matter at this time because we do not

understand that such aspects are involved.

There is no clear test in the proposed statute to determine under

normal circumstances what authority would be necessary to exempt

the accused from criminal liability.

Business Papers

The last part of the bill deals with customers' lists and other busi-

ness records. It is not possible to say to what records the law would

apply. We would say at the present time that it is well settled that

anyone who makes use of confidential business information without

the consent of the lawful owner may be enjoined by a court of

Equity, and such a person may be held liable in civil damages in

the proper case. The property interest in such lists is thus now fully

protected by the law of this commonwealth. We note that in the
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decisions of the supreme judicial court which deal with trade secrets

there are often close questions of fact as to whether or not the defend-

ant had a lawful interest in the information or list. Such controver-

sies belong in the equity court, not in the criminal court.

A criminal conviction will not restore to the true owner his prop-

erty rights in the trade secrets nor will the fine or imprisonment pre-

vent the unlawful use of those secrets.

We therefore oppose House 2300 in its entirety.

POST-CONVICTION PROCEDURE ACT

SENATE . . . 1966 ... No. 256

An Act for providing relief in criminal cases from convictions obtained

and sentences imposed without due process of law.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Sections nine through thirteen of chapter two hundred and

2 fifty of the General Laws are hereby repealed, and the follow-

3 ing chapter two hundred and fifty A is hereby enacted:

4 POST-CONVICTION PROCEDURE AcT

5 Section 1. Post. Conviction Procedure Established; Purpose;

6 Other Procedures Superseded. This act establishes a post-

7 conviction procedure for relief from convictions obtained and

8 sentences imposed without due process of law. The procedure

9 hereby established supersedes all common law and statutory pro-

10 cedures for the same purpose that exist when this act becomes

11 effective including habeas corpus and writ of error. However,

12 nothing in this act limits the availability of remedies in the

13 trial court or on direct appeal.

14 Section 2. Eligibility for relief. To be eligible for rehef under

15 this act, a person must initially file a petition under the provi-

16 sions of Section four hereof and must prove that:

17 (a) Petitioner has been convicted of a crime;

18 (b) Petitioner is either incarcerated under a sentence of

19 death or imprisonment or on parole or probation;

20 (c) The convidtion or sentence of the petitioner violates the

21 constitution or laws of the United States or the consti-

22 tution or laws of this Commonwealth and;

23 (d) The error resulting in the conviction and sentence of

24 the petitioner has not been finally litigated or waived.
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25 Section 3. When an Issue is Finally Litigated or Waived.

26 (a) For the purposes of this Act an issue is finally litigated

27 if

28 ( 1 ) it has been raised in the trial court, and the trial

29 court has ruled on the merits of the issue, and the

30 petitioner has knowingly and understandingly failed

31 to appeal the ruling of the trial court; or

32 (2) the Supreme Judicial Court has ruled on the merits

33 of the issue

34 (b) For the purposes of the act an issue is waived if

35 (
I ) the petitioner with knowledge and understanding

36 failed to raise an issue which could have been raised

37 either before the trial, at the trial, on appeal, in a

38 habeas corpus proceeding or any other proceeding

39 actually conducted, or in a prior proceeding actually

40 initiated under this act; and

41 (2) the petitioner is unable to prove the existence of

42 extraordinary circumstances to justify his failure to

43 raise the issue.

44 (c) There is a rebuttable presumption that a failure to ap-

45 peal a ruling or to raise an issue is an omission done

46 knowingly and with understanding.

47 Initiation of Proceedings

48 Section 4. Petition. Any person who desires to obtain relief

49 under this act may initiate a post-conviction proceeding by

50 filing a petition at any time with the clerk of the court in

51 which he was convicted. A petition must be in the following

52 form:

53 (a) The petition must state it is a Post-Conviction Pro-

54 cedure Act Petition. It must include the name of the petitioner,

55 his place of confinement, if any, an identification of the pro-

56 ceedings in which the petitioner was convicted, the place of

57 conviction, the date of the entry of judgment, the sentence

58 imposed, the alleged error on which the petition is based, the

59 relief desired, and an identification of all previous proceedings

60 that the petitioner has taken to secure relief from his convic-

61 tion or sentence.

62 (b) The petition must include either affidavits, records, and

63 other supporting evidence or state why they are not included.

64 (c) The petitioner may, but need not include argument or

65 citations and discussion of authorities.

66 (d) All facts within the personal knowledge of the petitioner

67 must be set forth separately from other allegations of fact.

68 Section 5. Docketing. Upon receipt of a petition seeking

69 relief under this act, the clerk of the court in which the

70 petition is filed shall immediately docket the petition and
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71 promptly notify the court and the Attorney General of the Com-

72 monwealth.

73 Section 6. Amendment and Withdrawal of Petition. The court

74 may grant leave to amend or withdraw the petition at any time.

75 Amendment shall be freely allowed in order to achieve sub-

76 stantial justice. No petition may be dismissed for want of specif-

77 icity unless the petitioner is first given an opportunity to clarify

78 his petition.

79 Section 7. Answer. The Attorney General of the Common-

80 wealth shall respond by answer or motion within thirty (30)

81 days after the petition is docketed or within such time as the

82 court orders. If the petition does not include records of the

83 proceedings required to be attached thereto by section four here-

84 of, the respondent shall file with his answer the records or

85 parts of records that are material to the questions raised in

86 the petition.

87 Hearings

88 Section 8. When Hearing Granted. If a petition alleges

89 facts that if proven would entitle the petitioner to relief, the

90 court shall grant a hearing. However, the court may deny a

91 hearing if the claim of the petitioner is frivolous on its face

92 and without support either in the record or from other evi-

93 dence submitted by the petitioner. The court may also deny a

94 hearing on a specific question of fact when a full and fair

95 evidentiary hearing upon that question was held at the original

96 trial or at any later proceeding.

97 Section 9. Scope of Hearing. The hearing may extend only

98 to the issue raised in the petition or .answer.

99 Section 10. Requirement of Full and Fair Hearing. - The

100 petitioner shall have a full and fair hearing on his petition.

101 The court shall receive all evidence that is relevant and neces-

102 sary to support the claims in the petition including affidavits,

103 depositions, oral testimony, certificate of the trial judge, and

104 relevant and necessary portions of the transcripts of prior

105 proceedings.

106 Section 11. Evidence Recorded. Evidence at the hearing

107 shall be recorded.

108 Section 12. Right to Personal Appearance. The petitioner

109 has the right to appear in person at the hearing.

110 Section 13. Order of the Court. If the court finds in favor

1 1

1

of the petitioner, it shall order appropriate relief and issue any

112 supplementary orders as to rearrangement, retrial, custody,

113 bail, discharge, correction of sentence, pr other matters that

114 are necessary and proper.

115 Section 14. Final Disposition of the Petition. The order
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116 finally disposing of the petition shall state the grounds on

117 which the case was determined and whether a Federal or a

118 Commonwealth right was presented and decided. Such order

119 shall constitute a final judgment for purposes of review.

120 Section 15. To Whom Copy of Order Sent. A copy of the

121 order shall be sent to the petitioner, counsel of record for the

122 petitioner, and the Attorney General of the Commonwealth.

123 The original order shall be filed with the court records and

124 papers in the case.

125 Right Of Appeal

126 Section 16. Who May Appeal. The party aggrieved by an

127 order under section thirteen or section fourteen hereof may

128 apply to the Supreme Judicial Court for leave to appeal from

129 the order within thirty days from the day on which the order

130 is issued.

131 Section 17. Contents of Application for Leave to Appeal.

132 An application for leave to appeal must be accompanied by a

133 record which contains the petition, answer or motion of the

134 Attorney General and the order and statement of the court.

135 In addition the Supreme Judicial Court may order a transcript

136 of the post-conviction hearing certified to it as part of the

137 record in its discretion or on motion by either party.

138 Indigents

139 Section 18. Right To Record. If the court finds that the

140 petitioner is unable to pay for a copy of the record of any trial

141 court proceeding or appellate court proceeding that he seeks

142 to attack under this act, the court shall furnish her or him

143 with a certified copy of the record without charge.

144 Section 19. Right to Transcript. If a hearing is granted

145 under section eight hereof and the conrj finds that the peti-

146 tioner is unable to pay for a copy of the transcript of a pro-

147 ceeding that he seeks to attack under this act, the court shall

148 furnish her or him without charge a copy of such portions of

149 the transcript as the petitioner certifies and the court finds to

150 be relevant and necessary to support any allegation in the

151 petiton.

152 Section 20. Right to Counsel. If a hearing is granted under

153 section eight hereof and the court finds that the petitioner is

154 unable to employ counsel, the court shall appoint counsel for

155 her or him.

156 Section 21. Right to Counsel on Appeal; Costs of Appeal.

157 If an appeal is sought by the petitioner under section sixteen

158 hereof and the Supreme Judicial Court finds that the appeal is

159 not frivolous and that the petitioner is unable to pay the costs

160 of the appeal or to employ counsel, the Supreme Judicial Court

161 shall appoint counsel for the petitioner, and shall provide for



52 JUDICIAL COUNCIL P.D. 144

162 payment of the costs of the appeal shall order the respondent

163 to furnish the documents required to accompany the applica-

164 tion for leave to appeal.

In several jurisdictions around the nation, it has been suggested

that existing legal machinery available for the review of a criminal

conviction or sentence is not adequate to guarantee the defendant his

rights under the Federal and State Constitutions. We can appreciate

that the need for progress in this area may be evident in some juris-

dictions, but we are unable to say that citizens of Massachusetts or

those who come before its courts, will easily lose their constitution-

al rights here.

In our 41st Report for 1965 at pps. 42-46, we discussed a Post-

Conviction Procedure Act suggested by the Commissioners on Uni-

form State Laws, and we deferred further comment until the report

of the Committee on Minimum Standards of Criminal Justice of the

American Bar Association. This committee approved a final revised

version of a Uniform Post-Conviction Procedure Act in August 1966

which was approved by the American Bar Association. We have

reviewed this Uniform Revised Act carefully and find that it is in

essence a restatement of the proposed uniform act set forth at

page 42 of our 41st Report.

Senate No. 256 of 1966 is a bill designed to wipe out the Writ of

Error in criminal proceedings, and to supersede Habeas Corpus

as well.

Writs of Error must not be confused with an Appeal. They are

independent attacks on a conviction or sentence based on matters

which could not or should not be raised in an Appeal. Chapter 250,

51-2 and 9-13 of the General Laws apply to Writs of Error.

This writ has been used to review proceedings for criminal con-

tempt. Errors of fact such as the sanity of the defendant, the fact

that the defendant was a minor, the death of a defendant and other

matters of fact which were not heard and determined at the time of

the trial were held to be reviewable by Writ of Error. More recently

our Supreme Judicial Court has extended the Writ of Error to allow

a collateral attack based on the denial of due process of law and

other constitutional rights.

The scope of the Writ of Error in Massachusetts as a Post-

Conviction Procedure is demonstrated to some extent by the follow-

ing three cases which were decided within the last ten years.
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WRIT OF ERROR 1957

An Accretion of Prejudicial Happenings

During A Trial;— No Fair Trial

The defendant was 22 years old when tried. He was indicted for assault with

a dangerous weapon and on two counts of robbery arising out of three taxi

hold-ups. He was tried in 1952 and convicted. The defendant was an un-

fortunate ill-educated individual who had been in trouble of a minor sort

regularly. During the trial the judge made curious references to the right of a

defendant to take the stand which seemed to prejudice his rights; it appeared

that no counsel was appointed for him (even a juror questioned this) and the

defendant was cross examined by the judge on a vital piece of evidence.

Brown v. Commonwealth 335 Mass. 476.

WRIT OF ERROR 1963

Coercion By The Judge

The judge informed defense counsel that the 18 year old defendant on a

rape indictment should plead quilty and that if he insisted on a trial he would

get two consecutive life sentences. Defense counsel said he should not plead

guilty. Later there was talk that a guilty pleas would assure the defendant of a

fifteen year sentence. The judge was attempting to protect the rape victim but

the Supreme Judicial Court said it was coercion. Letters v. Commonwealth 346

Mass. 403.

In Guilmette v. Commonwealth, 344 Mass. 527, the court took a liberal

view of the Writ of Error and indicated that it was available as of right (and

not in the discretion of the Supreme Judicial Court) on "The issue of coercion

or any of the issues of fact which there was no legally sufficient opportunity

to litigate at trial".

WRIT OF ERROR 1961

Jail Term For Contempt Due To Plea Of
Self-incrimination By Grand Jury Witness

Witness before the Grand Jury twice refused to answer questions relative to

what he knew of the events surrounding the murder of Joseph DeMarco whose

bullet riddled body was found at a dump. A judge ordered the witness to

answer and subsequently, after further proceedings, he was sentenced to a year

in jail. The charge was contempt of court. The witness claimed that he was

not given a chance to show that his answers would incriminate him. The Su-

preme Judicial Court agreed with the jailed witness and said that his contention

was correct.

Sandrelli v. Commonwealth 342 Mass. 129
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What a Writ of Error cannot accomplish is shown in Guerin v.

Commonwealth 337 Mass. 268 (1958) where the court said that

under Chapter 250, §1, 2, 9-13 of the General Laws the "whole

subject" of Writs of Error is covered. In the Guerin case, the defend-

ant was represented by "experienced counsel" who did not attempt

to appeal or otherwise bring the case before the Supreme Judicial

Court after the 1952 trial for several sex offenses including incest.

The defendant waited until 1956 to file his Writ of Error. The

court says of this:

"Later he assigned fifty-five errors. It would add nothing to our juris-

prudence to analyze the assignment in detail particularly where the petitioner's

present counsel does not do so. Many of those assigned relate to alleged errors

at the trial which are not open on writ or error. Several make vague and

sweeping suggestions of violation of rights under the Constitution of the United

States or under our own Constitution."

The Writ of Error in the Guerin Case was apparently a proceed-

ing by which a late appeal was sought.

No one can criticize the defendant who was serving in a State

Prison for attempting to reverse his sentence by any means known to

the law, but at the same time such proceedings cannot be sustained

on that basis.

By way of an observation in the case of Shoppers' World Inc. v.

Board of Assessors of Framingham, 348 Mass. 366, the court said:

"Re-examination of the scope of remedies is not unusual, and may be essential

to meet evolving constitutional interpretations. An example of this is the gradual

and necessary expansion of the statutory writ of error (G. L. Chapter 250, §1,9)

as a post-conviction remedy broad enough to deal with constitutional problems

arising under recent decisions of the Supreme Court of the United States".

In this observation Justice Cutter noted the three cases outlined above as

instances where the writ of error was used to meet new constitutional issues.

Under Section 2 of the proposed Post-Conviction Procedure Act

(Senate No. 256) certain conditions are necessary to entitle a con-

victed person to a review of his case by the court. The conditions

include those which now entitle the prisoner to a writ of error as

well as those which entitle one to Habeas Corpus under Chap-

ter 248, §1 et seq of the General Laws. Habeas Corpus is a command

issued by the court to an officer to produce the body of a person

in custody in order to test whether or not that custody is lawful. The

law of Massachusetts provides in Chapter 248, §1:

"Whoever is imprisoned or restrained of his liberty may, as of right and of

course, prosecute a writ of Habeas Corpus, according to this chapter, to obtain

releases from such imprisonment or restraint, if it proves to be unlawful, unless

—
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First, He has been committed for treason or felony or on suspicion thereof,

or as an accessory before the fact to a felony, and the cause has been plainly

expressed in the warrant of committment.

Second, He has been convicted or is in execution upon legal process, civil

or criminal.

Third, He has been committed on mesne process in a civil action in which

he was liable to arrest and imprisonment, unless excessive and unreasonable

bail was required".

Under this chapter, Habeas Corpus is available, for example,

to an inmate of the State Prison who contended that certain time

spent at the Bridgewater State Hospital should have been de-

ducted from his sentence thereby entitling him to release. In

Re Stearns Petition, 343 Mass. 53.

A person under sentence should also have the rights given to

one convicted.

Because our existing procedures are rooted in the past some argue

that a codified set of rules would provide a better method of review.

We have examined the proposed post-conviction code set forth in

S. 256, and we reach the conclusion that it introduces constrictions

which do not seem to further assure the constitutional rights of the

citizen. We believe that existing procedures guarantee to all the

protection of their liberties and rights under the Federal and State

Constitutions, li zealous and resourceful defense counsel seek to

explore every avenue in order to secure the release of their clients

or if a prisoner can discover some approach, some writ, or some
novel method by which to achieve his release, we register no objec-

tion. The exploration of such avenues, the discovery of such ap-

proaches and writs, and the employment of novel methods either

in the courts of this commonwealth or in the Federal courts do not

constitute proof that there is a denial of constitutional rights but

rather they prove the wisdom of the saying "Where there is life,

there is hope".

We do not recommend any Post-Conviction Procedure Act at

this time.
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III PROCEDURAL IMPROVEMENTS

-DISTRICT COURTS

Summary Judgments In District Court

HOUSE . . . 1966 . . . No. 1222

An Act relative to making motions for summary judgments and affidavits

applicable to district courts.

Be it enacted by the Senate and House of Representatives in General Courp

assembled, and by the authority of the same, as follows:

1 Section 141 of Chapter 231 of the General Laws is hereby

2 amended by adding the words: — fifty-nine, — after the words

3 "fifty-eight A".

Section 141 of Chapter 231 of the General Laws is the section

which lists those provisions of the practice act (Chapter 231) which

are applicable to the district courts and the Boston Municipal Court.

Section 59 of Chapter 231 reads as follows:

Motion for summary judgment; affidavits. In any action of contract, except

an action against an executor or administrator for liability of the deceased, at

any time after the completion of the pleadings counsel for either party may
file an affidavit that in his belief there is no genuine issue of material fact

but only questions of law in connection with all or some part of the action,

or of some issue determinative thereof, and may move for an immediate entry

of judgment thereon. Said motion may be accompanied by affidavits on personal

knowledge of admissable facts as to which it appears affirmatively that the

affiants would be competent to testify. The facts stated in the accompany-

ing affidavits shall be taken to be admitted for the purpose of the motion unless

within twenty-one days or such further time as the court may order, contradic-

tory affidavits are filed, or the opposing party shall file an affidavit showing

specifically and clearly reasonable grounds for believing that contradiction can

be presented at the trial but cannot be furnished by affidavits. Copies of all

motions and affidavits hereunder shall be furnished upon filing to opposing

counsel. If admissions in the pleadings, interrogatories or admissions under

section sixty-nine, stipulations or affidavits hereunder show affirmatively, that

except as to the amount of damages no genuine issue of material facts exists

and that there is nothing to be decided except questions of law, an order for

default, or judgment for the moving party, shall forthwith be entered if he

shall be entitled thereto as a matter of law, subject to an assessment of damages,

if required.

If admissions in the pleadings, interrogatories or admissions under section

sixty-nine, stipulations or affidavits hereunder, show affirmativey, in any suit

in equity or petition for declaratory judgment which suit or petition involves
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rights under a written contract, that no genuine issue of material facts exists

and there is nothing to be decided except questions of law, or the form of the

decree, or the nature of the relief to be granted, the court, after hearing, on

motion for final decree, may enter forthwith such decree or judgment as may

be appropriate".

The last paragraph of section 59 can not apply to proceedings

in the district courts since the district courts have no jurisdiction of

suits in equity or petitions for declaratory judgment.

The present purpose of Chapter 231, Section 59 is to allow an

expeditious disposition in a contract case in the Superior Court where

there is no real issue of fact.

If the court can determine by means of affidavits and pleadings

that no dispute exists as to any material fact, there is obviously no

necessity for a trial.

It is reasonable to assume that a party who has a good defense

to such an action can set forth this defense in an affidavit, or other-

wise, and thereby prevent a summary judgment.

We do not believe that summary judgments are as widely utilized

as they might be.

We think that it is appropriate to extend the summary judgment

idea to the district courts as far is this is possible.

If the summary judgment procedure accomplishes nothing else,

it does tend to narrow the issues between the parties and thereby

expedite the trial of cases.

In view of the fact that the last paragraph of Section 59, which is

the most recent amendment to that section of Chapter 231, does not

apply to the district courts, we recommend the following:

1967 DRAFT ACT

Section 141 of Chapter 231 of the General Laws is hereby further amended

by adding the words:—
Fifty-nine, excepting so much thereof as pertains to suits in equity or petitions

for declaratory judgment, — after the words "fifty-eight A".

Trustee Actions In District Courts

General Laws, Chapter 223, Section 2 was amended in 1965 by

Chapter 752, Section 1 of the Acts of 1965.
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By this amendment, it is now possible to commence an action by

trustee process in a district court "in any county where any person

named in the writ as trustee lives or has a usual place of busi-

ness . . .
".

This amendment changes the law which formerly provided that

trustee process must be brought in a district court where all of the

trustees lived or had their usual place of business.

As can be seen, the amendment facilitates to a certain extent com-

mencement of a suit by trustee process.

A Contradiction

By General Laws, Chapter 246, Section 4, it is provided now that

no trustee is required to answer in a district court case (with a minor

exception applicable to the Boston Municipal Court) in any county

other than where he dwells or has his usual place of business.

It is further provided that if a trustee in a district court action is

"out of the county at the time of the service of the original writ upon

him, and does not return before final judgment in the action, he shall

not be chargeable as trustee".

General Laws, Chapter 246, Section 4 is thus inconsistent with

General Laws, Chapter 223, Section 2. One statute allows commence-

ment of an action where any trustee lives. The other statute pro-

vides that he shall not be required to answer beyond the boundaries

of his own County.

The concluding sentence of General Laws, Chapter 246, Section 4

requires an amendment because of the existing inconsistency. We,

therefore, recommend the following draft act.

1967 DRAFT ACT

Section L Chapter 246 of the General Laws is hereby amended by striking

out Section 4 and inserting in place thereof the following section:—
"Section 4. Venue in district courts. No person shall be held to answer as-

a trustee in an action in a district court, except as provided in section fifty-

four of chapter two , hundred and eighteen, in any County where none of the

persons named in the writ as trustee live or have their usual place of business;

and if a person summoned as trustee in such court is out of the Common-

wealth at the time of the service of the original writ upon him, and does not

return before final judgment in the action, he shall not be chargeable as trustee".
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IV. EVIDENCE

Stenographic Transcripts Of Administrative

Proceedings As Evidence

SENATE . . . 1966 ... No. 225

An Act providing for the admissibility as evidence where competent of

stenographic transcripts of administrative proceedings.

Be it enacted by the Senate and House of Representatives in General Court]

assembled, and by the authority of the same, as follows:

1 Chapter two hundred and thirty-three of the General Laws is

2 hereby amended by striking out section eighty and inserting in

3 place thereof the following:—
4 Section 80. Transcripts from stenographic notes duly taken

5 under authority of law in any judicial or administrative pro-

6 ceeding by a stenographer duly appointed for that purpose and

7 sworn, when verified by the certificate of such stenographer,

8 shall be admissible as evidence of testimony given whenever proof

9 of such testimony is otherwise competent.

At present it is provided in Section 80 of Chapter 233 of the

General Laws:

—

"180. Transcripts from stenographic notes. Transcripts from stenographic

notes duly taken under authority of law in the supreme judicial, superior or

probate court by a stenographer duly appointed for the purpose and sworn,

when verified by the certificate of such stenographer, shall be admissible as

evidence of testimony given whenever proof of such testimony is otherwise

competent".

Senate 225 of 1966 would allow transcripts of testimony taken

before administrative boards and tribunals to be admitted into evi-

dence in judicial proceedings in the same manner now established

for the admission of transcripts of testimony given before the su-

preme judicial, the superior and the probate courts.

We do not recommend this bill.

We do not intend to convey the impression that the stenographer

is any less skillful, accurate or impartial before an administrative

tribunal than before our trial courts. Such is certainly not the case.

There are some administrative tribunals, the Division of Industrial

Accidents being one example, where the stenographic record is not

reduced to a verbatim transcript. A record of this sort cannot stand
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on the same basis as a verbatim transcript of testimony regardless

of where such testimony was given.

The more significant reason for our objection is that proceedings

before administrative bodies in this commonwealth or elsewhere do

not have the same qualities one finds in judicial proceedings. Some

of the differences are these:

—

Judicial Proceeding Administrative Proceeding
1. Presided over by a judge who is 1. Presiding officer may not know

familiar with legal principles and legal procedure or principles and is

rules of evidence. often unfamiliar with rules of evi-

dence.

2. Parties are represented by counsel 2. Parties are often not represented by

who are generally skilled in trial counsel. Often counsel are not trial

procedures. lawyers.

3. Strict rules of evidence are in ef- 3. The administrative body is not

feet governing the entire hearing. bound by strict rules of evidence.

4. A trial in the supeiior court, or the 4. Almost every administrative hearing

probate court and a hearing in the can be followed by a trial of the

supreme judicial court is normally same issues and the same testimony

the only hearing of evidence and before a court.

testimony. 5. An administrative hearing is gen-

5. The dignity and solemnity of the erally informal. Witnesses do not

judicial proceeding has a salutary conduct themselves as carefully as

effect on the witnesses who appear before a court; some do not realize

to weigh their testimony carefully. the nature of the proceeding.

We believe that consideration of some of these basic differences

between the judicial and the administrative tribunal will demon-

strate that equal status should not be afforded to the testimony given

before the administrative body. It may be that a witness should be as

reliable in his sworn testimony no matter where it is given. We
merely observe that experience with human nature demonstrates

that such is simply not the case. Added to this is the inescapable

fact that the administrative tribunal will allow testimony to be given

which is inadmissible in court.

Under the provisions of the "State Administrative Procedure Act"

G. L. Chapter 30A Section 11, it is provided:

—

"Unless otherwise provided by any law, agencies need not observe the rules

of evidence observed by courts, but shall observe the rules of privilege recog-

nized by law. Evidence may be admitted and given probative effect only if it is

the kind of evidence on which reasonable persons are accustomed to rely in

the conduct of serious affairs. Agencies may exclude unduly repetitious evidence

whether offered on direct examination or cross-examination of witnesses."
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We do recommend an amendment to section 80 of Chapter 233 in

order to make that section applicable to the Land Court. It is not

uncommon to have litigation concerning the same parcel of land

commenced partly in the Land Court and partly in the superior

court. There is no reason why transcripts from stenographic notes

duly taken in the Land Court should be on any different basis than

notes taken in the Probate Court for example. We therefore recom-

mend the following:

—

1967 DRAFT ACT

Section 80 of Chapter 233 of the General Laws is hereby amended by inserting

after the words "probate court" the words "or land court" so that Section

80, as amended, shall read:—
"§50. Transcripts from stengraphic notes. Transcripts from stenographic

notes duly taken under authority of law in the supreme judicial, superior or

probate court or land court by a stenographer duly appointed for the purpose

and sworn, when verified by the certificate of such stenographer, shall be ad-

missable as evidence of testimony given whenever proof of such testimony is

otherwise competent."

Psychologists And "Counsellors"

Statements And Records Of Students

To Be Privileged

HOUSE . . . 1966 ... No. 3200

An Act making inadmissible in evidence certain confidential statements

BY A student to A PSYCHOLOGIST OR CONSULTANT.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 233 of the General Laws is hereby amended by

2 inserting after section 23B the following section:—
3 Section 23C. In any action, or on the trial of an indict-

4 ment or complaint for any crime, no statement made by a

5 student to a psychologist or counselor employed by an educa-
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6 tional institution during the course of treatment, consultation

7 or examination, shall be admissable in evidence unless the con-

8 sent of such student, his parents or guardian is first obtained

9 in writing.

HOUSE . . . 1966 ... No. 1383

An Act pertaining to the keeping of school records.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 The confidential relations and communications between a

2 school psychologist or counsellor employed or working in an

3 educational institution and client students are placed on the

4 same basis as is provided by law, between an attorney and

5 client.

6 Said psychologist or counsellor can only divulge the con-

7 elusions of confidential relations and communications to a

8 third party or parties with the written permission of the par-

9 ents or guardians of the client student.

The purpose of these two bills is to protect a "student" from

any disclosure of communications received by (1) school psycholo-

gists, (2) psychologists and (3) counsellors.

We would first point out that in Massachusetts there is no law

or rule which makes communications between a doctor and his

patient privileged such as the communications between attorney and

client. Kramer v. John Hancock Mutual Life Insurance Company
336 Mass. 465, 467. Hence, the communications or revelations made

to a psychiatrist by a patient are not (except under Section 23B of

Chapter 233 of the General Laws) "privileged". Under the last

mentioned section the statements of an accused person made to a

psychiatrist cannot be used against him except on the issue of mental

condition. If such a statement constitutes a confession of guilt "of

the crime charged" it would be completely privileged. We point out

that the accused is obliged to submit to the examination before Sec-

tion 23B applies (See G.L. (Ter. Ed.) Chapter 123, §100 and

lOOA).

In connection with the vocational rehabilitation of handicapped

persons, it is provided in G. L. (Ter. Ed.) Chapter 6, 584 that:

—

"Information or records confidential; penalty for disclosure. Information or

records concerning any applicant for vocational rehabilitation shall be confi-
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dential and for the exclusive use and information of the commission in the

discharge of its duties. Such information or records shall not be open to the

public, nothwithstanding the provisions of section ten of chapter sixty-six or

other provisions of law, and shall not be admissable in any action or proceeding

unless the commission is party to such action or proceeding; provided, however

that said applicant, or, with his written authority, his attorney, shall be supplied

by the commission with information concerning his own record which is

necessary to him in his relations with the commission; and provided, further,

that the commission may, in accordance with rules and regulations, on request

provide such information to any person or department, division, or sub-division

of the commonwealth directly concerned in the vocational rehabilitation of

said applicant or to a party to an agreement established under the provisions

of section eighty-one; and provided, further, that nothing herein shall be

construed to prevent the commission from publishing such information in

statistical form without disclosing the identity of the applicant involved.

Whoever, except with the authority of the commissioner or pursuant to his

rules and regulations, or as otherwise required or authorized by law, shall dis-

close such information shall be punished by a fine of not more than one hundred

dollars or by imprisonment for not more than six months, or both."

This section indicates a possible "privilege" which is not well

known.

In connection with employment security, Section 46 of Chapter

151A of the General Laws provides: —
"Confidential information; improper disclosure; information as privileged.

Information secured pursuant to this chapter, shall be confidential and for the

exclusive use and information of the division in the discharge of its duties here-

under. Such information shall not be open to the public, nor shall it be admis-

sible in any action or proceeding unless the division or the commonwealth is a

party to such action or proceeding, or unless such action or proceeding is in the

nature of a criminal prosecution under some provision of federal law or under

chapter two hundred and sixty-four, or in the trial of a person for homicide,

in which case such information shall be produced upon summons of the com-

monwealth or of the defendant, but any employer or claimant, upon request,

shall be supplied by the division with information concerning his own record

which is necessary to him in his relations with the division. Whoever, except

with authority of the director or pursuant to his rules and regulations, or as

otherwise required or authorized by law, shall disclose the same, shall be

punished by a fine of not more than one hundred dollars or by imprisonment

for not more than six months, or both; provided, that nothing herein shall be

construed to prevent the director from complying with the provisions of section

sixty-four or from conducting any investigation he deems relevant in con-

nection herewith, nor to prevent the director from publishing in statistical form

the results of any such investigations without disclosing the identity of the

individuals involved.

(a) All information transmitted to the director or his duly authorized rep-

resentative pursuant to this chapter shall be absolutely privileged and shall not
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be made the subject matter or basis in any action of slander or libel in any

court of the commonwealth".

It is to be noted that by Chapter 302 of 1964, the above section

allows confidential information to be used in a homicide trial and

in certain other criminal prosecutions.

There are current studies concerning possible statutes which would

make statements to "psychotherapists" privileged. The term "psycho-

therapist" would include psychologists. There is no adequate defini-

tion of the word "counsellor." To deal only with students is to avoid

the real issue. It is ultimately necessary for the General Court to de-

clare whether or not there shall be a privilege which will prevent

the disclosure of statements made by a patient to his doctor or a

person to his clergyman, his psychologist, psychotherapist, etc.

We have indicated that in at least two instances the General Court

has given a limited privilege.

We do not think that either of the two bills should be enacted.

H.1883 would prevent the psychotherapist from stating his con-

clusions. This is not necessarily desirable. We assume that psycho-

logists and counsellors observe ethical standards in the practice of

their professions. H. 3200 is more to the point, but it is so limited

that it raises the larger issue of doctor-patient privileges in general.

We therefore recommend that the General Court initiate

a study, in which we would be glad to participate, of the

whole question.
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V TORTS

Abolition Of Gross Negligence Rule

For Passengers

CHAPTER 140— RESOLVES OF 1965

Resolve providing for an investigation by the judicial council relative to

permitting a person injured in a motor vehicle accident while a pas-

senger to recover damages upon proof of ordinary negligence of the

operator

1 Resolved, That the Judicial Council be requested to investigate

2 the subj'ect matter of current house document numbered 532,

3 relative to permitting a person injured in a motor vehicle ac-

4 cident while a passenger to recover damages upon proof of

5 ordinary negligence of the operator, and to include its conclusions

6 and its recommendations, if any, in relation thereto, together

7 with drafts of such legislation as may be necessary to give effect

8 to the same, in its annual report for the year nineteen hundred and

9 sixty-six.

HOUSE ... 1965 .. . No. 532

An Act permitting a person injured in a motor vehicle accident while a

passenger to recover damages upon proof of ordinary negligence of the
operator.

Be it enacted by the Senate and House of Representatives in General Court,

assembled; and by the authority of the same, as follows:

1 Chapter 231 of the General Laws, is hereby amended by in-

2 serting after section 85E, as added by chapter 300 of the acts of

3 1959, the following new section:

4 Section 85F. In all actions to recover damages for personal

5 injury or damage to property resulting from an accident involv-

6 ing a motor vehicle wherein the plaintiff was a passenger, the

7 plaintiff shall be permitted to recover upon proof of acts or

8 omissions of the operator which constitute ordinary negligence

Three bills were filed in the 1966 General Court which dealt with

the question of whether or not a person injured in a motor vehicle

accident while a passenger should be allowed to recover damages
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upon proof of ordinary negligence on the part of the operator.

These bills were H. 1786, H. 2136, and H. 2676. They were

considered along with S. 240 which was reported in the Senate on

April 11 and rejected by the Senate on April 13.

The present law of the Commonwealth of Massachusetts requires

proof of gross negligence on the part of the operator in order to

permit a passenger to recover damages.

The situation in the nearby states in regard to this principle of

law is as follows:

Standard Of

State Conduct

Maine Ordinary negligence

New Hampshire Ordinary negligence

Vermont Gross or willful negligence

Connecticut Ordinary negligence

Rhode Island Ordinary negligence

Massachusetts Gross negligence

New York Ordinary negligence

It thus appears that in only Massachusetts and Vermont is the

gross negligence test required. There are other tests in some states.

For example, California requires proof of intoxication or willful

misconduct; Illinois requires proof of willful and wanton miscon-

duct; Texas requires proof of intentional heedlessness — reckless

disregard.

A recent study indicates that twenty-two states permit recovery on

proof of ordinary negligence. The other states require proof of gross

negligence, intoxication, willful misconduct, or reckless disregard

of the rights of others.

Discussions with representatives of casualty insurers tend to

lead to the conclusion that any change in the law is not favored by

the insurance industry. From these discussions, it seems also reason-

able to conclude that no great increase in claims would follow if

Massachusetts were to relax the requirements of proof and allow

recovery for ordinary negligence.

In our opinion, the requirement that a passenger prove gross negli-

gence in order to recover against the operator should not remain a

part of the law of this Commonwealth.

The application of the rule of evidence set forth in General Laws
Chapter 231, 585 is in no way affected by the legislation proposed

here.
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We recommend the following:

—

1967 DRAFT ACT

1 Chapter 231 of the General Laws is hereby amended by in-

2 serting after section 85E, as added by chapter 300 of the acts

3 of 1959, the following new section:

4 Section 85F. In all actions to recover damages for personal

5 injury resulting from an accident involving a motor vehicle.

6 wherein the plaintiff was a passenger, the plaintiff shall be per-

7 mitted to recover upon proof of acts or omissions of the

8 operator which constitutes ordinary negligence.

Good Samaritan Law— Extension To Nurses

HOUSE ... 1966 .. . No. 2680

An Act exempting nurses from civil liability as a result of rendering

certain emergency care

Chapter 112 of the General Laws is hereby amended by striking out sec-

tion 128, as most recently amended by chapter 557 of the acts of 1965, and

inserting in place thereof the following section:—
Section 128. No physician duly registered under the provisions of sections

two or two A, and no nurse duly registered under the provisions of Sections

seventy-four, seventy-four A, seventy-four, B or seventy-six or resident in an

other state, in the District of Columbia or in a province of Canada, and duly

registered therein as a physician or nurse who, in good faith, as a volunteer

and without fee, renders emergency care treatment, other than in the ordinary

course of his practice, shall be liable in a suit for damages as a result of his

acts or omissions, nor shall he be liable to a hospital for its expenses if, under

such emergency conditions, he orders a person hospitalized or causes his

admission.

The proposed amendment extends the so-called "Good Samari-

tan" Law to nurses who render emergency first aid, care, or treat-

ment other than "in the ordinary course" of their practice.

At present, the "Good Samaritan" law applies to doctors.

In 1966 the General Court inserted the following amendment to

Chapter 76 of the General Laws.

"Section 15A. No physician or nurse administering immunization or other

protective programs in schools under public health programs shall be liable in
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a civil suit for damages as a result of any act or omission on his part in carry-

ing out his duties. Approved August 31, 1966".

Under the present law, nurses do not enjoy immunity from suit

if they act in the role of a "Good Samaritan."

In 1962 the General Court granted immunity from liability to

physicians who rendered emergency first aid or other emergency

treatment to any person at the scene of a motor vehicle accident.

Since that time, doctors from outside the commonwealth were given

the same immunity, and most recently the immunity has been ex-

tended to cover not only the treatment given at the scene of an acci-

dent, but also any "emergency care or treatment other than in the

course of" the practice of the physician. In our 40th Report for

1964 at page 67, we recommended extension of the immunity to

"public gatherings" but the General Court made the application even

more general.

The reason given for this "Good Samaritan" legislation is that a

doctor would not render aid for fear he would be sued. Under Chap-

ter 112, Section 12B of the General Laws, now existing, this liability

is removed and the doctor therefore could be expected to show a

greater willingness to aid. We also note that no immunity is now

granted to a medical student who is licensed as an "assistant in

medicine" under Chapter 112, 59A.

In the past two or three years there have been proposals to extend

the immunity to members of rescue units who hold Red Cross First

Aid Certificates and to others. We have opposed such extension

because we were unable to determine the qualifications of such

persons who are trained by the Red Cross. We might point out that

we expect our firefighters and policemen to render emergency medi-

cal aid as part of their job although there is no provision for im-

munity.

This present bill seeks to extend the "Good Samaritan" immunity

to registered professional nurses and registered practical nurses

whose qualifications are approved by the Board of Registration in

Nursing.

We are satisfied that the education and training of registered

professional nurses establishes the qualifications they possess, and

that if the General Court grants immunity to them, our citizens could

expect trained persons to act in emergencies who might now be

reluctant due to fear of a lawsuit,
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In the case of registered practical nurses, we are of the opinion

that the Board of Registration should advise the General Court that

practical nurses possess or could be expected to possess such quali-

fications as to warrant an immunity.

If such is the case, we would place them in a category with the

registered professional nurse for the purposes of Chapter 112, Sec-

tion 12B.

Prohibiting Certain Exculpatory Provisions

In Contracts For Home Improvement

HOUSE . . . 1966 ... No. 2358

An Act prohibiting certain exculpatory provisions in contracts for the

REPAIR OR improvement OF RESIDENTIAL STRUCTURES.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 143 of the General Laws is hereby amended by

2 adding after section 89, as added by section 1 of Chapter 152

3 of the acts of 1955, the following new section: —
4 Section 90. Any provision in a contract to repair or re-

5 model a dwelling whereby the contractor seeks by the use

6 of any words whatsoever to preclude or exonerate himself from

7 liability to the owner, tenant or any other person for any injury,

8 loss or damage arising from any omission, fault, negligence or

9 other misconduct on his part, shall be deemed to be against

10 public policy and void.

The necessity for legislation such as House 2358 arises from the

operations of certain home improvement contractors who have in-

duced unsuspecting property owners to sign written contracts pro-

viding that if the contractor is negligent in the course of the work,

he will not be subject to a claim by the property owner. Hence, if

the contractor in the course of the work should create leaks in the

roof or damage the plumbing, the written contract imposes the bur-

den solely on the homeowner. It should be kept in mind that many
of these contracts involve promissory notes covering the cost of the

work plus carrying charges and interest.

Often the damage is discovered when the homeowner has been

making payments on the notes to a bank or a loan company. The
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holder of such a note takes it free of any claim that the work was

improperly done, and the clause which exonerates the contractor

from liability could oblige the owner to pay the notes and also pay

for the re-doing of the work in order to correct leaks or other de-

fective conditions.

The proposal of House 2358 of 1966 would make it against pub-

lic policy for any contract to repair or remodel a dwelling to contain

a clause exonerating the contractor for injury, loss, or damage re-

sulting from his negligence, omission or misconduct.

We question whether or not it is wise to absolutely prohibit our

citizens from entering into such a contract i/ the parties understand

what they are doing. The application of the proposed law would

apply to all "dwellings" and there are some cases where work might

not be undertaken unless an owner assumed the risk. A suburban

water district west of Boston will not repair water meters unless the

homeowner assumes the risk of replacing any pipes which break

during the process. There are many instances where a tradesman

will not guarantee the effect of his new work on the existing plumb-

ing, electric wiring, sewage disposal etc. In these circumstances the

contractor seeks to avoid any claim and may have a written con-

tract. The parties may wish to contract with each other despite the

refusal of the contractor to be responsible.

After due consideration of the problem, we believe that it would

not be wise to prohibit all such contracts entirely. We suggest that

any language which purports to exclude or exonerate the contractor

from any liability in these circumstances should be in large bold

face type and that legislation requiring such prominent display

should be enacted.

We also recommend to the General Court that other legislation

might better protect the public from fly-by-night remodeling con-

tractors who prey on the public. Such contractors could be licensed

and could be required to furnish security for the protection of the

public in certain instances. Those who buy commercial paper

(notes) from such contractors might well be required to take such

notes subject to a defense that the work was not performed as agreed,

or not performed at all. This innovation would tend to eliminate

from the scene those contractors who do not demonstrate to the

lending institution that they intend to give value and do the job in a

good and workmanlike manner. We definitely recommend to the
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General Court that attention be given to the protection of the public

in this area.

In regard to the specific matter of H. 2358, we recommend the

following:

—

1967 DRAFT ACT

1 Chapter 143 of the General Laws is hereby amended by adding

2 after section 89, as added by section 1 of Chapter 152 of the acts

3 of 1955, the following new section: -

—

4 Section 90. Any provision in a contract to repair or remodel

5 a dwelling whereby the contractor seeks by the use of any

6 words whatsoever to preclude or exonerate himself from liability

7 to the owner, tenant or any other person for any injury, loss

8 or damage arising from any omission, fault, negligence or other

9 misconduct on his part, shall be printed in twelve point bold

10 face type.
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VI. IMPROVEMENTS IN JUDICIAL
ADMINISTRATION

The Ad Damnum

In ac ions at law in this Commonwealth the attorney for the

plaintiff prepares a writ which has always contained a clause called

the Ad Damnum. This sets forth the dollar amount which the plain-

tiff seeks. Except where the property of the defendant has been

attached, the dollar value stated in the writ is considered of little

significance. Some attorneys insert the figure of $10,000 in any

motor vehicle case; some pick a figure out of thin air. The court

pays no attention to the Ad Damnum in deciding whether or not

to transfer a motor vehicle case for trial in a district court. The Ad
Damnum may be $50,000 but unless a statement is filed under

Superior Court, Rule 33A which shows damages can be reasonably

expected to exceed $2,000, the case goes to the District Court for

trial.

When the jury is empannelled, counsel for the plaintiff may read

the writ aloud before the jury. Counsel may therefore represent

that a relatively minor matter calls for a huge sum in damages. If

there is evidence to show heavy damage, there is no question of

propriety in reading a large dollar amount to the jury. Where no

evidence has been or is likely to be produced to show heavy dam-

ages, the propriety of reading out a purely grotesque and inflated

demand is questionable indeed.

We think it is within the power of the trial judge to deny the

right of a plaintiff to prejudice the jury by reading an unsubstan-

tiated damage claim for $100,000 for example where the papers

on file show the maximum recovery possible is $25,000 at best. The
courtroom is not a Persian Market where rugs are sold by traders

who follow bazzar rituals of the Middle Ages.

Where the plaintiff makes an attachment of a bank account, or of

real property, or of some other property, the Ad Damnum is liable

to command a little more respect. If counsel for the plaintiff makes
an excessive attachment, he may do so at his peril and at the peril

of his client. In attachment cases, a bond must be given to release
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the plaintiff's attachment. This bond is in the sum of the Ad Damnum
unless the court shall reduce that amount after hearing. There is

therefore still some sound reason for retaining the Ad Damnum
Clause in this Commonwealth until such time as a different method

is adopted in cases where an attachment is made.

When no attachment is made, the Ad Damnum Clause is a vestige

of days long gone by.

We therefore recommend that if it is determined by the trial jus-

tice that the Ad Damnum would tend to confuse or prejudice the

jury, directions should be given that no reference be made to the

dollar value in the Ad Damnum if the writ is read to the jury. In

addition, we recommend that the writ not be sent to the jury where

the Ad Damnum would confuse, prejudice or mislead the panel.

If necessary, a rule might be considered to more plainly regulate

the abuse of the Ad Damnum, and we strongly recommend the

adoption of such a rule.

We also look with approval on the practice of defering action on

last minute motions to increase the Ad Damnum. If the jury verdict

warrants the allowance of such a motion, and if it is in the interests

of justice, there is ample time to deal with such a motion after the

verdict is announced or after the judge (if no jury is involved) has

made his findings on the question of damages.

Answers To Interrogatories

In the trial of a case in our state courts, there is often confusion

surrounding the written interrogation filed prior to trial. A party

who files a set of thirty questions can expect his opponent to file a

set of an equal number of answers. If there are several parties, there

are several sets of questions and several sets of answers. The judge

and the jury are often kept in a state of frustration while counsel try

to match questions and answers. The witness who is testifying be-

comes even more un-nerved by the procedure than is necessary. None
of this is the result of a program of a successful trial tactics by the

lawyers but it is rather a condition which has been for too long

permitted to exist merely for lack of necessary reform. In the Fed-
eral Courts and in many jurisdictions, the party making answers is

required to first state the question and then give his answer. In most
cases, the questions are short and the answers even shorter. For
good cause shown, a party might expect to be excused from restating
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unduly lengthy questions. It should be kept in mind that either party

may submit interrogatories which fact should guarantee that un-

reasonably lengthy questions would commonly be unknown.

By order of the Superior Court a person who wishes to raise legal

arguments concerning interrogatories and their answers is required

to first state the question then state the answer, and then state his legal

position relative to the question and answer. This procedure is re-

quired before the judge will consider or permit oral argument.

We feel that the time has arrived when a rule should be adopted

in all of the courts of the Commonwealth requiring that the party

making answers to interrogatories shall first state the question, and

then the answer unless for good cause shown the court shall order

otherwise.

We therefore recommend to each of our courts that the following

rule be adopted with variations as may be necessary to fit into the

existing rule at the appropriate point.

Answers To Interrogatories

In making answers to interrogatories, the party interrogated shall first state

the question and then set forth his answer. For good cause shown, the court

may excuse a party interrogated from strict compliance with this rule where the

interrogatories are unusually complicated or lengthy.

Dismissal Of Old Actions For Want Of Prosecution

It has been brought to our attention that under the Rules of the

Boston Municipal Court a case can remain inactive for as long as

twenty years. A case pending in the Boston Municipal Court was

marked for trial on April 13, 1966. The Writ was dated July 5,

1946 and was entered in court on July 27, 1946. Further proceedings

took place in 1946, but it was not until the expiration of almost

twenty years the case was marked for trial.

In another case the Writ was dated August 28, 1956 and was

marked for trial May 31, 1966.

It is a miscarriage of justice to permit parties to mark their cases

for trial after periods as long as fifteen or twenty years. Defense

counsel could not possibly find the witnesses or the evidence after

so long a time. In addition, there is the matter of interest at the

rate of 6 per cent on a judgment. The interest dates back to the date

on the writ.
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At present under Rule 43A of the Rules of the Boston Municipal

Court, a case can be dismissed by the court after twenty years if no

proceedings have been taken within the six preceding years. Rule

43 of the Rules of the Boston Municipal Court permits an action

to be dismissed on the written request of a party where no proceed-

ings have been taken for two years or more.

In the Rules of the District Courts, there is a provision which

allows cases which have remained on the docket for two years with-

out any action to be dismissed either on motion or by general order

of the court. Rule 39 of the District Court R^ules therefore allows

the court to dismiss actions after notice when it appears that the

case will no longer be prosecuted.

Rule 85 of the Rules of the Superior Court permits dismissal

after three years of civil cases in which no action is indicated. These

cases are first marked "inactive" and thenceforth they are dismissed

at the end of one year.

Suggestions have been made for legislation which would permit

all courts to dismiss cases in which no action has been taken for six

years or more. We are of the opinion that it is in the interests of

justice that such cases be dismissed.

Rule 43A of the Rules of the Boston Municipal Court now reads

as follows:

—

"Any case that has been pending in this court for over twenty years in which

the parties have never brought proceedings to final judgment as a matter of

record and in which no proceedings of any nature have taken place within six

years shall be dismissed.

Said dismissal shall have the same effect as an entry of judgment for the

defendant and shall be without costs".

We recommend that this Rule be revised as follows: —

Revised Rule 43A

"Any case that has been pending in this court for over six years and which

has remained on the docket for six years preceeding without action shown on

the docket other than being placed on the trial list, marking for trial, being set

down for trial or the filing or withdrawal of an appearance, shall be dismissed.

Said dismissal shall have the effect of a conditional entry of judgment for

the defendant.

The Clerk shall give notice of such dismissal to the parties.

At any time before the fourth succeeding Friday after such dismissal is

entered on the docket, as above provided in any action so dismissed, the condi-

tional entry of judgment may be vacated upon motion of either party after
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notice, and for good cause shown, and upon such terms and other conditions as

the court, in its discretion, may impose.

If no action is taken to vacate such conditional entry of judgment, as above

provided, a final judgment for the defendant shall be entered on the fourth

succeeding Friday after such conditional entry of judgment is made. Such final

judgment shall have the same effect as an entry of judgment for the defendant

and shall be without costs."

Attention is called to the fact that it would be useful to have

legislation which would provide that where the parties abandoned

the prosecution of their cases in the courts, such cases should be

dismissed automatically after the passage of a certain time period.
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VII. SPECIAL STUDIES

Validating Certain Acts Of Town Meeting

By Secretary Of State

HOUSE . . . 1966 ... No. 521

An Act authorizing and empowering the secretary of state to validate

certain acts of a town meeting.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 9 of the General Laws is hereby amended by inserting

2 after section 1 thereof, the following section: —
3 Section lA. In the event that an act of a town meeting shall

4 be determined to be invalid by reason of a procedural defect,

5 after its acceptance at a town meeting, then upon application

6 of a majority of the board of selectmen, the secretary of state

7 may validate such act, subject, however, to the approval of the

8 attorney general.

We have made a study of typical legislation which has been

•enacted by reason of the fact that an act of a town meeting has been

determined to be invalid by reason of a procedural defect.

In our study, we have analyzed all of the special acts which were

passed in this area in the years 1962, 1963, and 1964.

The type of legislation which is involved here is indicated by the

the following bill which was introduced in the 1966 session.

SENATE . . . 1966 ... No. 848

An Act validating certain proceedings taken by the town of

Falmouth at its annual town meeting held in the year nineteen

hundred and sixty- six.

Be it enacted by the Senate and House of Representatives General Court

assembled, and by the authority of the same, as follows: —
1 Section 1. So much of the proceedings taken by the town

2 of Falmouth at its annual town meeting held in the year nineteen

3 hundred and sixty-six as may be deemed to be invalid because

4 of the failure to comply fully with the requirements of paragraph



78 JUDICIAL COUNCIL P.D. 144

5 (b) of section one of chapter one hundred and one of the town

6 by-laws relative to posting of the warrant for said meeting are

7 hereby validated and confirmed.

1 Section 2. The vote taken by said town under article sixty-

2 four of the warrant for said meeting appropriating the sum of

3 two hundred and fifty thousand dollars to be raised by transfer

4 from the excess and deficiency account and by borrowing for

5 constructing a municipal public works garage and storage build-

6 ing, is hereby validated and confirmed, and the town treasurer,

7 with the approval of the selectmen, is authorized to issue bonds

8 or notes of the town in the amount of one hundred and fifty

9 thousand dollars pursuant to said vote and to chapter forty-four of

10 the General Laws, notwithstanding the fact that said article

11 did not refer to the specific means by which said appropriation

12 was to be raised.

1 Section 3. This act shall take effect upon its passage.

This bill was referred to the Committee on Towns and was re-

ported in the Senate on May 25, 1966, ordered to a third reading on

May 31st, and passed to be engrossed on June 1. Thereafter, it was

cleared through the House and Senate to the Governor on June 9.

It was signed into law as Chapter 383 of the Acts of 1966 on June

15, 1966.

If there had been any reason for any citizen of the Town of Fal-

mouth to question the wisdom of such legislation, there would have

been ample opportunity between December 5, 1965, which was the

closing date for the filing of bills and June 15, 1966, for such citi-

zen to oppose such legislation either personally or through his state

senator or representative. The suggestions of S. 848 (1966) would

afford no opportunity for such opposition as far as we can tell since

all proceedings would not be public.

From the list of special acts which accompanies this report, it is

obvious that for the most part the acts of the town meeting were held

invalid by reason of the failure either to give a notice as required by

law either by posting or publishing; the failure to have a public

hearing in connection with changes in zoning by-laws; or the fact

that the enabling legislation was not in effect at the time of the

town meeting. There are other reasons which necessitated special

legislation to validate the action of the Town meeting.

In all cases, there was a violation of either general law, a special

statute of limited application, or a town by-law.

The proposed legislation in effect would move in the direction of

a government of men and not a government of law.
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According to the proposed legislation, the Board of Selectmen

and the Secretary of State, with the approval of the Attorney General,

would make lawful that which is now unlawful. At the present time,

the Great and General Court acting in both branches with the ap-

probation of the Governor may enact curative legislation within con-

stitutional limits. To recommend legislation such as H. 521 of 1966,

would invite the executive branch to engage in lawmaking on a

level equal to that of the Great and General Court. Were this to

come about, either such legislation or the Constitution would have

to give way.

Many of the procedural defects in town meetings only became ap-

parent upon the close inspection by bond counsel who must certify

as to the legality of the proceedings.

Home Rule Amendment

On November 8, 1966 the "Home Rule" Amendment to the Mas-

sachusetts Constitution was ratified by the people. Section 8 of this

Amendment prevents the General Court from enacting a special law

applicable only to one town. An exception to this is where the

special law is requested by the petition of the voters of the town or

the town meeting; or by a two-thirds vote of the House and Senate

following a recommendation of the Governor.

Because of the "Home Rule" Amendment, it will be difficult to

enact special acts to remedy situations where some provision of the

General Laws has been violated. What is more disconcerting is the

fact that it may require a considerable exertion to obtain the con-

sent of the voters, or the town meeting, to correct a prior error.

Presumably a special town meeting would be called to vote to

petition the General Court for the special legislation. If the bill

were filed by the dead line, two thirds of both branches would prob-

ably vote the remedial legislation and the Governor would normally

be expected to give it his recommendation and approbation.

This new twist would seem to make it attractive to have the Secre-

tary of State take corrective action rather than set the machinery of

the General Court into high gear for the sole purpose of helping the

town of Dunstable overcome a failure to post a warrant on the right

bulletin board, to give an example.

Against this we must weigh the fact that all towns are creatures of

the Great and General Court. The towns and their meetings have

only such powers as the people, acting through the General Court,
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choose to give or to permit. "Home Rule" cannot change the legal

status of the town and the requirement that the General Laws be

obeyed. If the provisions of the General Laws are defied, evaded or

carelessly neglected we shall have chaos.

Under the Constitution of the Commonwealth it would seem that

if a general law has been violated, curative action by the executive

branch is undesirable. It is possible that some compromise might be

made to the extent that a general law could be enacted permitting the

Secretary of State to supervise procedures which, after due notice

to interested parties, would validate "technical violations" or "pro-

cedural defects." It would seem wise for the General Court to seek

the opinion of the Supreme Judicial Court in connection with pro-

posals of this nature.

We do not recommend the bill because of its conflict with the

recent constitutional amendment and for the reason that unless the

General Court can frame a law which gives intelligible legislative

principles to be followed by the executive in validating "procedural

defects", it seems to us that the executive is performing legislative

functions. As we have these doubts, we refrain from a definite state-

ment that the proposal can form the basis for a practical solution

even if its application was greatly restricted to a few common

"defects".
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ABSENTEE LANDLORDS

HOUSE . . . 1966 ... No. 1003

An Act requiring absentee landlords to provide the name of a resident

AS agent for service of process.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Any person owning a tenement within the defi-

2 nition of section two of chapter one hundred and forty-four of

3 the General Laws and including tenements within the city of

4 Boston and including rooming house, who does not reside therein,

5 shall file in writing with the city or town clerk in the city

6 or town where any such structure may be found the name and

7 address of an individual residing in such city or town to be

8 his true and lawful attorney upon whom all lawful processes in

9 any action or proceeding against him may be served.

1 Section 2. If any person fails to comply with the require-

2 ments of section one he shall be deemed to have appointed said

3 city or town clerk as his agent as above, and service upon any

4 such clerk shall have the same force and effect as service upon

5 such person's duly constituted appointee.

1 Section 3. "Person", as used in sections one and two, shall

2 include but not be restricted to any indivdiual, or individuals,

3 as tenants in common, joint tenants, tenants by the entirety or

4 otherwise; any corporation or business trust; any trustee; any

5 partnership; any receiver or trustee in bankruptcy; any tenant

6 having a leasehold interest for a period in excess of ten years;

7 any mortgagee in possession.

In our 41st Report for 1965, pps. 59-62, we discussed the prob-

lems associated with tenement housing conditions where the enforce-

ment officials cannot effectively deliver legal notice to the

nonresident owner. The above law was proposed so that effective

notice could be given to a resident agent. We said in our 41st

Report that in seeking to solve housing problems for those whose

economic level forces them into minimum accommodations, we still

must respect constitutional principles. One such principle, which

seems unlikely to suffer substantial alteration, requires due process

to be used when private property is condemned or seized by the

authority of the Commonwealth or its political subdivisions.

In 1966, the Special Committee of the General Court on Low
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Income Housing made a study of this bill and others which contained

similar proposals.

On September 6, 1966, Chapter 707 of the Acts of 1966 was ap-

proved. This chapter, in enacting a "Rental Assistance" Program,

also amends General Laws (Ter. Ed.) Chapter 144, 595 by requiring

that the owner of any tenement or rooming house, who does not

reside therein, shall notify the city or town clerk of the name of his

agent located in the city or town in which the tenement is located.

Such agent can be served with "all lawful processes".

The new §95B reads:

"If any person fails to comply with the requirements of section ninety-five A
he shall be deemed to have appointed said city or town clerk as his agent as

above, and service upon any such clerk shall have the same force and effect

as service upon such person's duly constituted appointee.

When legal process against any such person is served upon such clerk, a

copy of said process shall also forthwith be sent by the plaintiff or his attorney

to the defendant at his last known address or to the address last listed for the

owner of said premises on the assessors list in said city or town.

Such copy shall be sent by registered mail with return receipt requested.

The plaintiff's affidavit of compliance herewith, and the defendant's return

receipt, if received by the plaintiff, shall be filed in the court where the case

is pending or where the service was issued on or before the return day of the

process or within such iurther time as the court may allow."

Unlike the first proposals for legislation in this area such as

H. 2322 of 1965, Section 95B of Chapter 144 now calls for the City

or Town Clerk to give notice to the owner. This bill and H. 1003 of

1966 failed to provide for notice to the owner.

It would appear from the language of Section 95B that criminal

proceedings cannot be initiated by service upon the resident agent.

In Boston, Chapter 355 of the Acts of 1960, calls for a $100 fine

for failure to register the agent's name.

Chapter 145 has also been amended by a similar provision which

adds to the existing law the requirement for registration of the name
of a local agent, and for want thereof the city or town clerk is made
the agent of the owner.

Massachusetts now has a law which is far less demanding in re-

spect to the appointment of an agent than Section D26-3.1 et seq. of

the Administrative Code of the City of New York.

Having enacted Chapter 707 of 1966, there seems to be no need

for the bill referred to us. We therefore do not recommend it. We
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do not presume to draw any conclusions about the efficacy of the

new "Absentee Landlord" law.

We are informed that the State of New York has enacted Chapter

619 of 1966 amending the New York "Muhiple Dwelling Law"
which now not only requires the appointment of a local or resident

agent but also makes stockholders of a corporate owner liable to

the sanctions of the enforcement code if the premises have been

declared a public nuisance and no remedial action is taken by the

"owner". Such stockholders {with 10% or more interest) are

"jointly and severally liable for all injury to person or property

thereafter sustained by any tenant of such multiple dwelling or any

other person by reason of the condition constituting such public

nuisance and for all costs and disbursements including attorneys

fees
"

CONSERVATION EASEMENTS
1966 RESOLVES, CHAPTER 4

Resolved, that the judicial council be requested to investigate the subject

matter of current senate documents numbered 360, creating conservation ease-

ments, so called, and authorizing the commonwealth and its political subdivisions

and political instrumentalities to acquire such easements; 362, authorizing local

conservation commissioners to acquire conservation easements; and current

house document numbered 1038, to clarify the name in which and manner in

which land may be acquired for conservation purposes, and to include its

conclusions and its recommendations, if any, in relation thereto, together with

drafts of such legislation as may be necessary to give effect to the same, in its

annual report for the current year.

By Chapter 4 of the Resolves of 1966 the Judicial Council was

requested to investigate the matter of "conservation easements";

their creation; their acquisition by cities, towns, and other political

subdivisions of the commonwealth or by Municipal Conservation

Commissions established under G. L. (Ter. Ed.) Chapter 40 58C;

and the manner in which such interests in land may be acquired.

Scope Of The Study

Three bills were referred to us for study. This first is Senate No.

360 of 1966 which for the first time gives statutory authority for

the creation of a "Conservation Easement", and defines that term.

The second bill is Senate 362 of 1966 which adds to Section 8C
of Chapter 40 authority for the local Conservation Commission to
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(1) acquire "conservation easements", and (2) to impose restric-

tions on land and its use. This second bill would also eliminate from

section 8C of Chapter 40 the words "development right" so that a

Conservation Commission could not acquire such a right in the

future.

The third bill is House 1038 of 1966. This would make it clear

that a Conservation Commission cannot receive interests or rights in

land, including "conservation easements" as a gift unless the City

Council or selectmen approve first. This bill also eliminates the

words "development right" which are now in section 8C of Chapter

40.

S. 360 CREATION OF CONSERVATION
EASEMENTS

To those who have been accustomed to thinking of an easement

only in terms of a right of way or a right to go upon the land of

another and enjoy some other limited right, the term "conservation

easement" is perhaps misleading. The "conservation easement" pre-

cisely as it is described in S. 360 does not now exist. It is to be a

right, enforceable by a public body such as a Conservation Com-

mission, to preserve open land or agricultural land in the interests

of conservation of the natural resources of the commonwealth even

though the land is privately owned.

It is necessary because the law is not now clear on the questions

of whether or not a public body may enforce measures which are

designed to preserve undeveloped land without actual ownership of

the land itself. Generally speaking, the right to enforce easements

or restrictions is tied to adjoining lands for the benefit of which the

more traditional variety of easements or restrictions were created.

The "conservation easement" has become necessary because cities

and towns find it impossible to make outright purchases of land for

conservation purposes due to lack of funds. At the same time munici-

palities may be able to acquire certain rights of control over private

land at no cost whatsoever. To make this clear, we might suggest a

fictional example of Myles Standish O'Brien who wishes to retain

ownership of his six acres of open land in the Town of Codfish yet

indicates a willingness to allow certain controls or restrictions to be

placed on the future development of his land. To accomplish this

purpose, he would be authorized, under Senate No. 360 to give or

sell to the Town of Codfish (or its Conservation Commission), by
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deed, a "conservation easement" applicable to the entire six acres.

The form of a deed might be as follows:

FORM OF DEED OR CONSERVATION EASEMENT
G. L. Chapter 187, §5, (Proposed by S. 360)

I, Myles Standish O'Brien of the Town of Codfish in the County of Barn-

tucket, for consideration paid, give, grant, release and dedicate to the Town of

Codfish a CONSERVATION EASEMENT, ail as more specifically herein-

after set forth, in a certain parcel of land situated in said Town and County

and bounded and described as follows:

Northerly by Massachusetts Bay 600 feet;

Easterly by Clam Road, a pubHc way 400 feet;

Southerly by Route 945, a county highway 600 feet; and

Westerly by land of Wetland River 400 feet.

Hereby granting to said Town of Codfish, for the purposes of preserving the

said above described parcel in the same condition as now existing, the right

and easement to restrict the use of said land so that no building or fence will

be erected thereon, other than the residence and barn, and outbuildings now

existing or the replacements thereof, if said buildings are destroyed or become

no longer useful or habitable; and so that no trees, shrubs or other greenery

thereon shall be removed or destroyed; and so that said described premises will

be used only for agriculture, farming or as a residence to an extent not greater

than that existing on the date hereof.

The rights herein conveyed and dedicated are for the promotion and develop-

ment of the natural resources and for the protection of the watershed resources

of the Town of Codfish under Chapter 187, Section 5 and Chapter 40,

Section 8C as it may be amended; to be managed, controlled and enforced by

said Town by its Conservation Commission in accordance with Chapter 40,

Section 8C.

Optional Grant Of Rights

And I do hereby grant to the inhabitants of the Town of Codfish the right

to pass and repass over trails and pathways now or hereafter laid out over the

premises above described for the purpose of fishing, hunting, hiking or nature

study, so long as said Town (or said Conservation Commission) shall enforce

reasonable regulations established and amended by it to prevent injury to anim-

als, crops, trees, and to prevent nuisance, violations of law. This grant shall

be null and void if said Town shall fail to enforce such rules and regulations

after an affidavit setting forth such failure shall have been recorded in the

Registry of Deeds of the County of Barntucket.

This CONSERVATION EASEMENT shall bind me, my heirs, administra-

tors, executors and assigns.

All rights not expressly granted herein are reserved to the grantor.

In witness whereof I have hereunto set my hand and seal on this 3rd day

of February, 1967.

MYLES STANDISH O'BRIEN
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The foregoing rough sample of a "conservation easement" is an

interest in land which would be created under Senate No. 360 of

1966. It is obvious that the proposed legislation covers a situation

where the owner would remain as a resident but would give up his

rights to develop the six acres. If the land were sold, the buyer could

not develop the land with such a conservation easement in force.

If the town had a Conservation Commission, it could, with the

consent of the Selectmen, hold the conservation easement under the

authority of Chapter 40, S8C. If there was no such commission, the

city or town could hold the conservation easement in its own name.

In the above sample deed, the grant of rights to the inhabitants of

the town or even a grant to the general public, is not required either

under present law, or under the proposed changes in the law. In

some cases it would not be practical.

There are many different "conservation easement" possibilities

and the law would be flexible enough to fit the needs of a specific

situation. Nothing in the law establishes any term for the existence

of any conservation easement or for any other interest in land. This

is a matter which is beyond the scope of this particular bill. Under

the proposed legislation such rights could be made temporary or

perpetual. In most cases, it would be a matter for negotiation between

a Conservation Commission and a land owner.

State and Federal funds are now available to local conservation

commissions for acquisition of such easements or restrictions, and

since 1965 the power of eminent domain may be used for their

acquisition by cities or towns having such commissions.

More than 2/3 of the commonwealth's cities and towns now have

such commissions, all organized within the last 8 years, and most

of them within the last 3 years, spurred by the availability of gov-

ernment funds and by an active Association of Conservation Com-

missions having 1400 members. By July, 1966, reports from 124

commissions disclosed that 74 had by then acquired fee or "ease-

ment" interests in about 6850 acres, in parcels varying from less

than an acre to 1300 acres.

We think it is necessary to emphasize that under Section 8C of

Chapter 40 a city or town is now authorized to take by eminent

domain, under the provisions of Chapter 79 of the General Laws,

"the fee or any lesser interest" in any land or waters located within

the city or town if such is necessary for "the promotion and develop-
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ment of the natural resources and for the protection of the watershed

resources of said city or town". Under this authority, a "conservation

easement" might well be acquired by the power of eminent domain,

provided that the city council, or a two-thirds vote of a town meeting

was obtained. Thus, it will be possible to permit a landowner to live

upon and use his land yet prohibit its further development. This

could not be done without payment of "just compensation" in one

form or another.

Some lawyers who have dealt with the problems of conservation

commissions are presently of the opinion that Chapter 40, Section 8C

and the Common Law now permit "conservation easements" al-

though not under that name. These lawyers would nevertheless wel-

come a new statute which would give clarification in this area.

Grants of "easements" and the acquisition of "easements" are now

authorized in connection with conservation, but it is the general feel-

ing that the term "conservation easement" is a more elastic concept.

The "Coastal Wetlands" Law (Chapter 130, §105), the "Hatch

Act" (Chapter 131, §117C) and the "Coastal Marshes" law (Chap-

ter 130, §27A) are instances where land in private ownership is

held under some form of public control as open land for conserva-

tion purposes.

To settle any uncertainties in this area of the law, and to defin-

itely establish and create "conservation easements" by a specific

statute, we recommend the enactment of Senate No. 360 of 1966.

We are of the opinion that this statute will also clearly authorize the

enforcement of such "conservation easements" even though the town

may not be the owner of the land.

We recommend the following:

1967 DRAFT ACT
(Senate No. 360)

1 Chapter 187 of the General Laws is hereby amended by

2 adding the following section: —
3 Section 5. The commonwealth and any political subdivision

4 or public instrumentality thereof may hold and enforce a

5 conservation easement in respect of any land with respect to
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6 which a conservation easement for its benefit is purported to

7 be created by any deed, will, lease, order of taking or other

8 instrument. The words "conservation easement" as used herein

9 and in any instrument purporting to create a conservation easement

10 shall mean the aggregate of rights concerning land in respect

1

1

of which a conservation easement is purported to be created

12 which are stated in said instrument and which are appropriate

13 to preserve such land in its natural condition or as used for

14 farming or agricultural purposes. Said rights man include, but

15 need not be limited to, the rights to require (a) that no build-

16 ing, road, utility or other structure be constructed or erected

17 on, over or in such land, {b) that no trash, waste or unsightly

18 or offensive material be placed or dumped thereon, (c) that no

19 outdoor advertising be conductd thereon, (d) that no trees, shrubs

20 or other greenery thereon be removed or destroyed, {e) that no

21 loam, peat, gravel, soil or other mineral substance be excavated

22 or removed therefrom, (/) that such land be used only for

23 farming, agricultural or recreational purposes or be permitted to

24 remain in its natural condition, {g) that no change be made

25 thereon which is detrimental to existing drainage, flood con-

26 trol, water conservation, erosion control or soil conservation,

27 or {h) that no strip or waste be committed thereon. No such

28 right shall however be enforced or declared to be enforceable

29 in any proceeding unless it is determined in such proceeding

30 that such right is at the time of the proceeding appropriate to

31 preserve the land subject to such right in its natural condition

32 or as used for farming or agricultural purposes. A conserva-

33 tion easement shall be enforceable, however, to the extent of

34 any other right or rights comprising the same notwithstanding

35 that enforcement of certain right or rights is denied. A con-

36 servation easement shall for all purposes be a right in land which

37 constitutes an easement and shall run with the land subject

38 thereto forever or for such lesser time as is stated in the

39 instrument creating the same, except to the; extent that said

40 conservation easement is sooner released in whole or in part

41 by said public body and except to the extent that enforcement

42 is denied in any proceeding as above provided. A conservation

43 easement shall be enforceable only by the public body or bodies

44 for whose benefit it is stated to be created in the instrument

45 creating the same, and shall be enforceable without regard to

46 whether said public body owns other land which is benefited

47 by its enforcement. A conservation easement shall not be deemed

48 a restriction within the meaning of chapter one hundred and

49 eighty-four. No conservation easement shall be created by pre-

50 scription, custom or adverse use or enjoyment.
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ACQUISITION OF CONSERVATION EASEMENTS
BY MUNICIPAL CONSERVATION COMMISSIONS

The second bill is Senate 362 of 1966. This legislative proposal

is consistent with the enactment of Senate 360 of 1966 in that it

provides that a city or town conservation commission may acquire a

"conservation easement" of the species created by Senate 360. It

is therefore necessary to add "conservation easements" to the list

of interests in land which a conservation commission may hold

under Section 8C of Chapter 40.

Under Chapter 187, Section 5 as proposed by Senate 360, "the

commonwealth and any political subdivision or public instrumen-

tality may hold and enforce a conservation easement". A municipal

conservation commission therefore would probably not be authorized

to hold and enforce such an easement unless Chapter 40, Section 8C

was amended to allow this. We recommend that the Conservation

Commission be given such authority.

In Senate 362 it is proposed to eliminate the words "develop-

ment right" from Section 8C of Chapter 40. We think this is a very

sound proposal. There is no real definition of "development right"

except that it is the right to develop the land. We find that conserva-

tionists have been tiding the term "conservation easement" inter-

changably with the words "development right". To avoid confusion,

we recommend that the words "development right" l)e stricken.

Imposition Of "Restrictions"

Senate 362 also amends Chapter 40, Section 8C by adding the

word "restrictions" to the list of interests in land which a conserva-

tion commission is permitted to acquire. We do not know whether

this suggestion was due to an excess of caution or not. We cannot

see that there is great harm in the amendment. It may give a sense of

security to those who find it difficult to decide whether or not a

conservation easement is an easement or a restriction. For this

reason, and to cover an area where there seems to be real concern,

we are willing to concur in the proposal. We think the General Court

can authorize the creation of a new form of "easement" if this

seems desirable.

Necessity For Prior Approval For Acquisition

The third bill is House No. 1038 of 1966. Tlie purpose of this

bill, as outlined to us, was to clarify what is represented as a legisla-
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live oversight. We can appreciate the problem but must question

whether or not more is involved. According to Section 8C of Chapter

40, a Conservation Commission is permitted to receive gifts of

property, both real and personal in the name of the city or town,

subject to the approval of the city council or the selectmen. Such

property is to be held in the name of the city or town.

By Chapter 258 of the Acts of 1961, a Conservation Commission

was later authorized to acquire land and interests in land (which do,

not amount to outright ownership) by "gift, purchase, grant, be-

quest, devise, lease or otherwise ..."

It appears to be the position of the Massachusetts Association of

Conservation Commissions that acquisitions of land and interests in

land by a conservation commission must have the prior approval of

the city council or board of selectmen. We are informed that be-

cause of the uncertainty existing. House 1038 of 1966 was filed for

the purpose of making it clear that prior approval would be necessary

for a "gift' and that in all events the title to the land or to a right or

interest in the land would be lield in the name of the city or town

and not in the name of the conservation commission.

We do not think that House 1038 of 1966 either corrects the over-

sight, or removes the doubt. As a matter of policy, it is probably best

to have the city council or the town give prior approval not only

for a gift but for any acquisition of land or of an interest in land.

We do not recommend House 1038 of 1966 for the above reasons.

If the General Court wishes to insure that there is prior approval

for the acquisition of all land and interests in land by a conservation

commission, we would lecommetid the following:

1967 DRAFT ACT

1 Section 8C of Chapter 40 of the General Laws is hereby

2 amended by striking out the thirteenth sentence and inserting in

3 place thereof the following sentence: — Said commission may

4 acquire by purchase, gift, grant, bequest, devise, lease, or other-

5 wise the fee in such land or water rights, or any lesser interest,

6 easement, restriction, conservation easement, covenant, or other

7 contractual right including conveyances on conditions or with

8 limitations or revisions, as may be necessary to acquire, maintain,
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9 improve, protect, limit the future use of or otherwise conserve

10 and properly utilize open spaces and other land and w^ater areas

11 within its city or town, and shall manage and control the same.

12 Any acquisition of the fee in land or any rights or lesser interests

13 therein including restrictions and conservation easements, and any

14 covenants or contractual rights shall be in, the name of the city

15 or town and all such acquisitions shall be subject to the prior

16 approval of the city council in a city, or the selectmen in a town.

SEPARATE OPINION OF THE CHAIRMAN,
FREDERIC J. MULDOON

A Proposed Draft Act Appears At Page 109

I agree with much of what the other members of the Council have

said, and recognize the needs for a more effective program to

conserve our open land and water resources, and the relative economy

of achieving such ends through acquisition of restrictive rights rather

than fee interests. But I am disturbed by the possibilities of undue

private advantage in such arrangements if not made pursuant to a

program carefully and objectively worked out in advance, by the

unnecessary confusion the "easement" concept and special treatment

for it would cause in other fields of public and semi-public use

of restrictions, and by the long term damage to our whole recording

and title searching system if some means is not adopted to assure that

these rights, not apparent from anything on the ground, can be read-

ily found by title examiners in the future without having to search

the grantee-grantor indices for every title back to when such rights

first started to be used, no matter how much time may by then

have elapsed.

I do not see how these problems can be met except Ijy legislation

of considerably broader scope than that recommended by the other

members of the council — legislation such as has been worked out

since the last meeting of the council for the year, and is set forth

at the end of my opinion.

The Constitutional Provision

The "Conservation Amendment" to the Massachusetts constitution,

ratified November 5, 1918, reads:

"Article XLIX. The conservation, development and utilization of the

agricultural, mineral, forest, water, and other natural resources of the com-

monwealth are public uses, and the general court shall have power to provide for
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the taking upon payment of just compensation therefor, of lands and easements

or interests therein, including water and mineral rights, for the purpose of

securing and promoting the proper conservation, development, utilization and

control thereof and to enact legislation necessary or expedient therefor".

This established that not only "conservation" but also "de-

velopment" and "utilization" are "public uses" and not just "of

public interest" as originally proposed.

The 1917 constitutional convention that adopted this was less than

ten years after President Theodore Roosevelt called the first National

Conservation Conference. The debate then shows clearly the inten

tion that the legislature be authorized to "compel the development'

not only of "broad tracts of waste land" but of other lands as well

".
. . many very large tracts of land in the western part of this State

in the Berkshire district, some of them to the extent of twenty thous

and acres, have been bought up by wealthy people, not resident of

this State, for game preserves and other purposes. They have bought

up hundreds of smaller farms that were engaged in the occupation

of producing foodstuffs for our people and they have wiped out those

farms that they might have these large estates in the Berkshires and

invite their friends to them; and the non-productiveness of those

tracts has been paid for by all the people of the State ... no man

shall conserve any large tract of land so that it may be easy for him

to shoot game birds or to fish in its streams without molestation or

interference." '^^

Fear was expressed of "seeing men placed, by virtue of the owner-

ship of certain property in a position that authorizes them to prey

upon the community, using that property only for their own selfish

ends, neglecting entirely the proper development of the community

and the needs of the community and feeling themselves free to use it

or let it go to waste as they see fit".
'^'

Indiscriminate use of conservation restrictive rights, particularly

for properties with or near dwellings, while leaving owners in exclu-

sive possession and use, with all the resulting amenities, might create

and perpetuate conditions it was a purpose of the amendment to

prevent.

The professed object of the "conservation easement" is to keep

the restricted areas open not just for a period of years, but as per-

1 Ralph Sherman Bauer, Delegate from Lynn, then President of Lynn Board of Trade, and

active in Boston Chamber of Commerce.

(2) Clarence Hobbs, Jr., Delegate from Worcester, in winding up the debate.
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manently as possible, regardless of other future needs. This alone

should cause more than usual caution.

The Need for Slate and Local Balance in an Open Land

Reservation Program

Use of the restrictive rights for conservation should be coupled

with every reasonable assurance of objectivity — of balancing the

demands for living space in expanding metropolitan areas with the

needs for "open space" to make cities livable — a difficult task at

best, and particularly so for local commissions on the urban fringes.

The Special Non-Legislative Commission whose report is House

No. 3769 of 1966, composed of state and charitable agency repre-

sentatives most concerned with land conservation development and

taxation, (^) made more intensive study of this conflict of public

purposes than could our Council. Its assigned subject was taxation

of open space land, and its recommendations were for a program to

encourage retention of farms, forests and open space land by joint

state and local designations of eligible open areas and offering an

80% abatement of real estate taxes in exchange for a grant of such

rights as would prevent development or use of such areas for in-

dustrial, commercial or residential purposes for twenty years only.

Its statement of the problem and four of its key findings are so

pertinent that I quote them:

The Problem

The problem presented to the Special Commission for investigation and study

is how to prevent the pressure of annual real estate taxes from forcing the urban

development of those farms, forest and other open spaces which it is in the

public interest to retain as open land.

The present taxation practices in Massachusetts put great pressure on the owners

of farms, forest lands and open spaces — • particularly in the vicinity of our cities

—

for the urban development or other intensive use of these properties. Many of

these properties are shown on plans of the State and Municipalities as most

appropriately reserved as open land by reason of their value for conservation, out-

door recreation, agriculture, forestry, water supply and to give shape and organi-

zation to our growing urban areas.

This conflict of public purposes appears certain to increase in intensity during

the coming years.

1. Housing and municipal facilities will rcquin* at least double the present

urban area in the Commonwealth before the year 2000 to accommodate the

(3) The Commissioners of Commerce and Development, Agriculture, Natural Resources, and

Corporations and Taxation, and Representatives of the Massachusetts Forest & Park Asso-

ciation, Farm Bureau Federation, Inc., and Federation of Taxpayers Associations, Inc.
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"population explosion" and the world-wide movement of people to metropolitan

areas.

2. Those living in these added urban areas will need access to open lands

for outdoor recreation in amounts more than doubling the present "open spaces"

in and around our Metropolitan centers. For example, the recent study by the

Metropolitan Area Planning Council found that the Greater Boston Area's existing

40,000 acres of regional recreation land was deficient by 28,000 acres in 1960 and

will be deficient by 110,000 acres by the year 2000.

3. Tax revenues — from one source or another — must be available for pro-

vision, operation and maintenance of municipal facilities, — such as schools,

streets and highways, mass transit, water and sewer systems, waste disposal, recrea-

tion areas, police and fire protection, — in both existing and future urban areas.

4. The planning of future urban growth and of facilities to serve urban,

populations requires public action to guide and direct development in ways which

will provide for the "good life", needs and service of the people. There must

be some assurance as to the shape and intensity of urban development for the

efficient provision of transportation, education, water and sewer and similar invest-

ments in public facilities. To provide that assurance, ways must be found to

designate areas where development will be encouraged and areas which should |be

retained predominantly in their natural state. Furthermore, the decisions made
today must not prevent our successors from revising and adapting plans to meet

new conditions and opportunities. Retention of open lands will provide needed

flexibility for the future.

5. The tools available to our public agencies — Federal, State and Local —
for preservation of open land — consist of public ownership in fee or in ease-

ments, rights or special interests, and of regulation, as in zoning, under the police

power.

(a) Regulation of land use and development under the Police Power — "for

the protection of the health, safety, morals and general welfare" is subject to

change by legislative action and to interpretation by the Courts as to its reason-

ableness and validity. The pressure of taxes also works to relax zoning require-

ments to permit more intensive (and more profitable) uses of the land. Zoning,

by itself and unsupported by other programs, provides insufficient "assurance" for

planning and public investment.

(6) Public or semi-public (tax exempt) ownership of all lands which are

needed to be retained for shaping and servicing urban areas is obviously impractical

by reason of the costs of acquisition and operation, the huge areas which would
then be totally exempt from property taxes, and because of the policies involved.

Perhaps, the acquisition of Rights-in-Land, Conservation Easements, and Special

Interests in Land can be expanded to cover part of the requirements for open land.

(c) Taxes have been proposed as a tool for preservation of open land. Since

the "power to tax is the power to destroy" open spaces, that power can also

produce counter pressures which may preserve open spaces.

6. The uses made of open land in the vicinity of cities — for farming, forestry,

outdoor recreation and protection of water supplies, etc. have positive values for

the community. Many of these lands offer opportunities for "exertive" or "recep-
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tive" outdoor recreation with places to play golf, to ride a horse, to picnic or to

walk or swim. The wetlands provide natural storage of flood waters and the

habitant for birds and wild life. Farming and forestry make constructive and in-

come-producing use of lands retained as open space.

There is a growing appreciation throughout the country for the value of land-

scape scenery and natural beauty. By any of the so-called "standards" developed

by the Federal Outdoor Recreation Resources Review Commission and State

Reports, Massachusetts is seriously deficient in lands for outdoor recreation.

Findings

After investigation and study of these problems and previous proposals — The

Special Commission found that:

1. It is in the public interest to encourage the reservation of designated areas

of farm land, forest land and open space land in their natural or open state by

reason of theit value for conservation, recreation, agriculture, forestry, water supply

and for municipal, regional and state plarming.

2. It is in the public interest to prevent the forced conversion of farm land,

forest and, open space land to more intensive uses as the result of economic

pressures caused by property taxation incompatible with their preservation as

"open land" when such lands are so designated by an appropriate state agency

(Open Lands Commission) and approved by the municipality in which they

are located.

* * * *

4. Since the retention of "open lands" for various public purposes involves

plans and policies for land use and development by individual municipalities,

groups of muncipalities, regions, and the State, a State Commission, working in

consultation with state agencies and regional, municipal and private interests,

should "designate" areas as "Open Lands".

5. Since the individual municipality in which any designated "Open Lands"

may be located has a special interest and concern with the plans for the future

of the community and with tax income from real properties, any and every

designation of areas as "Open Lands" should be subject to approval by the

municipality.

An additional finding recognized that changing times and condi-

tions require procedures to adjust commitments, and that both the

municipality and the owner should be able to "declassify the land

under appropriate conditions," including payment sufficient to com-

pensate the municipality and dissuade short-term commitments.

Since this Special Commission, representing the various public

interests involved, recommended a Massachusetts open lands com-

mission to "designate", with approval of each city and town, the

land and water areas to be retained predominantly in a natural or

open state, where owners might voluntarily apply for the 20-year

80% tax abatement, I feel that the protection of such a commission
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and its review is also needed where permanent rights and use of

eminent domain may follow. Therefore, I include in the legislation I
-

recommend, the provisions they recommended for such an open lands

commission and such designations (Section 1 of my Draft Act), hut

in order that the problems of arriving at a community-wide ])lan

for designations not unduly restrict the program, particularly in the

early stages, I would also permit acquisition of restrictive rights,

even if not in a designated area, if similarly approved (Section 2 of

my Draft Act, which also adopts most of the changes from H. 1038

suggested by the other Council members). The rule-making power

of the open lands commission should be sufficient assurance against

use of this alternative as a substitutive for adequate planning oi-

periodic reappraisal of plans.

Although not recognized expressly by the Special Commission's

report, the acquisition of permanent conservation rights might well

reduce taxes in many instances sufficiently to induce the granting of

the rights. Any sale for taxes would have to be subject to the re-

strictive rights under G. L. Ch. 60, s. 45, and the taxpayer would be

entitled to valuation accordingly. Proper state regulations might help

assure appropriate reflection in assessments. The particular restric-

tive rights should be drafted in each instance to apply to the particu-

lar characteristics of the parcel and the particular features of it

needing to be conserved, thus minimizing costs both in initial acquisi-

tion and in future reduction of taxes. It is possible that judicious use

of such a flexible tool could, in the long run, increase taxable values,

even of subject lands. The reflection in land taxes should be less

arbitrary than flat abatements for a period, and less subject to

question under our constitutional mandate of equality in taxation.

Also not expressly recognized by the Special Commission are the

problems raised by local zoning when it attempts to achieve legiti-

mate conservation ends "by a shorter cut than the constitutional way
of paying for the desired improvement". "Flood plan districts" are

increasing, and even "watershed protection districts" extending fixed

distances beyond water lines, wherein use except in a natural state,

and practically all building, are forbidden. It is hard to tell whether

distinctions are being made as to the kinds of lands affected, —
whether or not meeting safety and health standards or readily im-

proveable thereto, and whether or not already lotted for development

or having prime value therefor. These districts may well carry the

"police power" to extreme, and in some instances beyond. The courts
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are becoming increasingly concerned as to deprivations of reasonable

use, and for every instance stricken, scores have succeeded for lack

of willingness of owners to challenge authority and undergo the ex-

penses and risks entailed. Purchase of needed rights might, in many
instances, be fairer, and a program for such purchases should help

relieve pressures to carry zoning too far.

If the Special Commission's recommended tax abatements are

authorized, the "designations" could serve the purposes of that

program as well, and the rule-making power should be sufficient to

avoid possible conflicts between programs.

Open lands commission approvals should not prove inappro-

priate or unduly burdensome since state and federal funds are the

major support for acquisition of restrictive rights and require state

review in any case, and such funds can, in the long run, thus be best

assured. The approvals, both of designation or acquisition, and of

release, should help relieve both local commissions and the state

agencies of possible undue pressures and risks.

Two of the principal shortcomings of zoning now increasingly

recognized, in addition to its tendency toward deprivation of rights

without compensation, are lack of sufficient comprehensive advance

planning and lack of sufficient consideration of regional and state-

wide needs. Conservation commission activities are expanding more

rapidly than has zoning at any time. These approval procedures

should give reasonable assurance against development of similar

shortcomings. Few communities could alone command as expert as-

sistance in planning as could the state commission. All should be

more equally and economically served by the more consistent and

objective treatment it can provide. Implementation of the program

would always be in local hands, where it should be.

Growing Use of Recorded Restrictions by Pnblic Bodies

and Charitable Organizations

The rapid growth of Conservation Commissions and their activi-

ties, since first autliorized in 1957, is noted in the report of the

other members of the Council. Of perhaps 2,000 acquisitions by

such commissions, it is estimated tliat so far not ovei' 100, and per-

haps not over 50, have l)een of restrictive rights, and that these were

mostly in form simihii to the ones set out there, and also recom-

mended in the Han(]l)ook of the Association of Conservation Com-
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missions, prepared by its Secretary and Treasurer, Stuart DeBard,

Esquire. It is unlikely that any conservation easements or restrictions

have yet been taken by eminent domain under last year's authority.

There may now be as many as 40 land conservation trusts, or

similar organizations in the state, organized as charities for con-

servation purposes, mostly within the last decade. Although their

acquisitions have been mostly in fee, there have been many instances

of their acquiring restrictions by recorded agreement or covenant

of owners, rather than grant of "easement". The Commissioner of

Natural Resources was authorized by Ch, 579 of the Acts of 1961,

to acquire 1,000 acres of flood plain marsh along the Sudbury River

in Concord and Lincoln, but forbidden to do so for one year, or if

theretofore encumbered by restrictive agreement with the Concord

or Lincoln land conservation trust or the town, limiting uses to such

as would so far as possible preserve the marsh in its natural state.

Numerous restrictive agreements resulted. It is possible that there

are as many, or more, instances of restrictive rights held by chari-

table organizations under covenants or agreements by owners as

there are held by conservation commissions under grant of "ease-

ment".

The last decade has also seen remarkable growth in activities for

preservation of buildings and sites of historical significance. Con-

stitutional Amendment XI, added at the same time as Conservation

Amendment, declared preservation and maintenance of property of

historical interest a public use, and authorized takings of such prop-

erty or any interest therein as the General Court may prescribe. His-

toric districts, starting in 1956 with Beacon Hill and Nantucket,

whose special acts were approved by the Supreme Judicial Court,

have spread to at least 13 communities, including four under Chap-

ter 40-C, the 1960 general enabling act.

Numerous city and town historical commissions, organized under

Section 8-D of Chapter 40, enacted in 1963, have authority to

acquire, other than by eminent domain, "the fee or lesser interest in"

real property of significant historical value. The Massachusetts His-

torical Commission, organized uiidei' the same Act, has various

advisory powers, and the State Secietaiy may, on behalf of the Com-

monwealth, for tlie purposes of the Act, "acu-ept gifts of real and

personal property", which cati he constiued to include restrictive

rights.
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There is growing realization that historical preservation needs

cannot be adequately met by public or charitable ownership alone,

or by operation of museums, and that acquisition of restrictive

rights against alteration of historically significant features can often

be sufficient. There have been several instances of covenants or

agreements by owners imposing such restrictions for the benefit

of charitable preservation organizations. There have been Heritage

Trusts established in Ipswich, Cambridge and Plymouth, with powers

to acquire, move if necessary, restore and resell, subject to pres-

ervation restrictions, buildings historically significant for their

architecture or association, and the Internal Revenue Service has,

by exemption letters, recognized such purposes and activities as

charitable if properly conducted.

Federal legislation, effective since the last adjournment of Con-

gress, inaugurates new programs of aid to historical preservation,

and the Legislative Research Council reported last year on a Pres-

ervation Program for Cities and Towns (Senate 691 of 1966).

Acquisition of restrictive rights, rather than fee simple interests,

whenever they will sufficiently serve the purposes, is now widely

recommended by leaders in the conservation and preservation move-

ments, both in this state and over the country, both for public bodies

and for charitable organizations.'^*

The acquisition of such rights by both public bodies and charit-

able organizations has been considerably encouraged by the Internal

Revenue Service by Revenue Ruling 64-205 (April 10, 1964) hold-

ing that a deed of gift to the United States, whereby the owner

agreed to specified restrictions on his land as to buildings, uses,

tree removals, dumping, signs, etc., were a deductible charitable

contribution to the extent of the fair market value of the restrictive

rights or "scenic easement", and by an August 5, 1966 Ruling

applying this to gifts to exempt organizations as well as to the

United States, and by the "Heritage Trust" exemption letters referred

to above.

(4) See Securing Open Space for Urban America: Conservation Easements (1958), by William H.

Whyte, Jr., Urban Land Institute Technical Bulletin No. 36.

Planning for Preservation (Nov. 1964) by Robert L. Montague, HI, former assistant At-

torney General of Kentucky, and Tony P. Wrenn, formerly Archivist, National Trust for

Historic Preservation, recently appointed to the staff of the Massachusetts Historical

Commission.

Preservation of Open Space Areas: A Study of the Non-Governmental Role (July 1966) by

Prof. Allison Dunham, University of Chicago Law School; Executive Director, National

Conference of Commissioners on Uniform State Laws.
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The British National Trust for Places of Historic Interest or

Natural Beauty was authorized by Parliament in 1937 to accept

restrictive covenants, notwithstanding it may not own adjacent land,

and its annual reports of acquisitions show these to be now a major

part of its program.

There has been enough experience now with use of restrictive

rights for conservation and preservation (as well as experience

with similar parkway or highway "scenic easements" by the National

Park Service and the State of Wisconsin) to show that they fill a

real need, and will continue to be sought.

The Present Doubts and Statutory Shortcomings

Wider use of such rights has been limited principally by doubts

as to their enforceability at common law on account of ancient rules

of privity of estate or contract, benefitted land and non-assignability

(which doubts have not deterred the lawyei-s advising Massachusetts

Conservation Commissions and charitable organizations in the in-

stances above referred to, and may be more justified in other

jurisdictions), and by probable application of three provisions of

General Laws Chapter 184, namely, the section 23 requirement of

specified time limit in order to avoid automatic termination in 30

years, the section 26 to 29 requirements for recording of notices

every thirty years, and the section 30 requirement af actual and sub-

stantial interest. Section 23 can be avoided by specifying a fixed

period of years. Sections 26 to 29 can be met by recording the re-

quired notices, and the Conservation Commission Handbook advises

of the need for such recordings even in the case of conservation

"easements". There is reason to think that courts would recognize

the substantiality of interest of public body or charity except in cases

of change of circumstance such as detailed. Regardless of any techni-

cal rules, recording jyi such a document purporting to create restrict-

ive rights effectively clouds the title.

To lay at rest the common law doubts and make these chapter 184

sections inapplicable is the professed main purpose of the propon-

ents of S. 360. The old common law rules, evolved independently of

a recording system such as we now rely upon, and before such re-

strictive rights were needed, no longer serve sufficient public interest

to deserve continuation here and should be laid at rest. The statutory

sections were drawn before the needs for restrictive rights became
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apparent, and are not appropriate in some respects when applied to

them, and need revision accordmgiy. These aims can be accomplished

better by amendments to chapter 184, appropriate for all such re-

strictive rights, both present and future, such as made by sections

3 to 7 of my recommended draft, than by adding the novel concept

of "conservation easement" alone to chapter 187, and impliedly con-

demning all other restrictive rights of like nature, and raising new

conveyancing difficulties.

Avoiding the Unnecessary Confusion of the

"Easement" Concept

An easement is most commonly understood to be a right to use

another's land, as for passage or maintenance of service lines, or

other physical acts — a right which, if continued for twenty yearsj

might, under Chap 187, be acquired by prescription.

The terms "conservation easement" and "development right" de-

rive from popular literature, and have not been subject to judicial

scrutiny in Massachusetts. The eight examples given in S. 360 are

all what have been for many years known to lawyers and judges as

"restrictions". If the word "easement" was omitted from the quoted

deed form, the rights created would most naturally be called "re-

strictions". Use of the term "easement" is apparently intended to

gain escape from the time and other limits on restrictions, and to

gain acceptance for takings by equation with rights of way. Although

such an "easement" would be similar to the one "negative easement"

recognized by the Restatement of the Law of Property, namely, an

easement of light and air, acquisition of which by prescription is

forbidden by G. L. Ch. 187, s. 1, and could be created by statute,

it should be less confusing for the future under our statutes and

cases to define the rights as "conservation restrictions" and "preser-

vation restrictions" in Ch. 184, as done by my proposed s. 32, and

provide expressly for their protection.

Laying at Rest the Common Law Doubts

Protection against the common law doubts should be given for any

such restrictive right whether named easement, covenant or restric-

tion, and for all easements, covenants and restrictions held by public

bodies, which would include also those used in connection with

urban renewal and with changes in zoning or subdivision control
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("contract zoning") such as upheld in Sylvania Electric Products,

Inc. V. Newton, 344 Mass. 428. The doubts need to be resolved for

charitable organizations' use of conservation and preservation restric-

tions as well, for they can reduce substantially the needs for commit-

ment of public funds, and for continuing public supervision and

policing. Risks of adverse effects of undue proliferation of such re-

strictions by charities can be minimized by the proposed require-

ments of approval by the state and local commissions.

The added sections 31 and 32 for Ch. 184 so provide. An amend-

ment (by section 5 of my recommended act) to section 27 of Ch. 184,

would recognize the possibility of a successor to a benefitted party

being entitled to enforce the restriction, and would protect the rights

in case of dissolution of the charity and transfer to another or to a

public body. The Internal Revenue Service now stresses in its test-

ing of charities their provisions for continued devotion of their prop-

erty to their charitable purposes in case of their own termination.

The "Unlimited Time" and "Substantial Interest" Changes

Flynn v. Caplan, 234 Mass. 516, (1919), held that s. 23 ter-

minated a restriction imposed on land adjoining a parkway by a deed

to the City of Boston and recognized that public ownership of restric-

tive rights does not exempt them from the statute. However, the needs

for protecting public and semi-public restrictions seem to me suffi-

cient to justify now ending for them both this requirement and that

of "substantive interest," so long as there are provisions adequate

to assure that reasonable record title search will disclose the interest

held, and that there is an adequate release or termination procedure

when public need for the interest ceases. My recommended sections

3 and 6 would except such interests. Sufficient release procedure is

provided in the recommended section 32, and sufficient record notice

provision by the public restriction tract indexing recommended by

section 33 and continuation of the notice recording requirement if

section 33 is not followed.

Public Restriction Tract Indexing as an

Alternative to Recording Notices of Restriction

Our reports over the last dozen years have recommended a series

of acts that have been enacted to improve our land title recording

system and meet the urgent public need both for greater reliability
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of records and for shorter safe periods of search — acts limiting

obsolete revesters, rights of entry and leases, formal defects, obsolete

mortgages, dower and curtesy, indefinite references.

Not the least important of these is the Uncertain and Obsolete

Restrictions Act of 1960, which added Sections 26 to 30 of Chapter

184. Like the marketable title acts of a number of other states, this

goes far toward enabling a fixed period of search without finding a

notice to be relied upon, starting with 50 years and gradually re-

ducing to 30, and recognizes that as stated in our 32nd Report (1956

page 22) "the need of recording of evidence to bring the document

within a reasonable period of search is like the original need of

recording."

Section 360 recommended by the other members of the council

would substantially defeat the purpose of that act by creating an

interest not apparent on the ground or likely to be found except by

record search without any limit of period of search — and thus

eventually increasing the work and costs in all title transactions —
the first time this council has recommended an act that creates such

a new conveyancing difficulty for all.

Restrictions held by public or charitable bodies do present special

problems not fully foreseen in 1960. The risk of rights so held being

lost through failure of some official to record a notice in time should

be avoided if reasonably possible, even where the bodies now are

willing to assume the risk.

There does not seem to be any way that this conflict of public

interests can be resolved so long as name indexes must be relied upon

to locate the documents. In my opinion, the most practical solution

to this dilemma is to provide at the local registeries a map or set

of maps of the city or town from which the restricted lots and appro-

priate references to the documents can l)e readily determined, and to

eliminate the recording of notices when this is done, as provided in

my recommended Section 33 and amendment to Section 26.

Tract indexing for all recorded documents has been permitted in

many other states and in effect for many large urban counties for

many years, and is generally recognized as a much more efficient

system of indexing than by owner's names.

Many title insurance companies in may large cities get copies of

all recorded documents and maintain their own tract indexes on

which to base their insurance. Such indexing can make possible elec-



P.D. 144 JUDICIAL COUNCIL 107

tronic data retrieval processing and savings in man hours and greater

certainty. The main deterent to wider adoption of tract indexing in

local recording offices is the cost of initial plans showing all parcels

and of keeping them current.

Conservation Commissions are required by Section 8C of Chapter

40 to keep indexes of all open lands in their towns.

For lands where restrictions are required, reasonably adequate

surveying and lot plans should, if at all possible, be required. Tract

indexing, however, does not necessarily require such surveying and

plans. It can be sufficient for identification if the approximate

boundaries are added by outline to the most practically available

maps. Many cities and towns already have plans used by assessors

showing individual parcels, which should be sufficient. Many of

these are already on file at registeries of deeds. There are few, if

any, cities or towns which do not have some map or maps sufficient

for the purpose.

If any city or town cannot provide a plan sufficient for this pur-

pose, there may be doubt as to whether it could properly administer

public restrictions, and it would not be unreasonable to require it

to record notices of restriction. There will undoubtedly be many prac-

tical details to be worked out in connection with such tract indexes;

but the rule making power to be given to the Registers of Deeds with

the approval of the Open Lands Commission should be sufficient for,

the purpose.

The present exclusion of orders of taking from the first sentence

of Section 26 was added at the enactment stage to the proposed act as

we recommended it, and is not satisfactory in that it does not include

restrictions acquired by public bodies by means other than taking,

and in that it would exclude conservation or preservation easements

or restrictions if established by order of taking, but not otherwise.

The exclusion was added, we understand, primarily because of re-

strictions previously imposed in connection with certain highways

and tunnels.

The purpose of such exclusion would be better served by one

referring to all restrictions held by public bodies, regardless of how
acquired, and would not be impaired by a limitation to those ac-

quired, in connection with a highway, tunnel, airport, building or

other public facility maintained in the vicinity of the subject land,

which would at least limit the search necessary by purchasers and
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lenders generally to determining whether there were such public

facilities in the vicinity, except in instances where such were found.

It is also advisable to clarify the definition of restriction at the

beginning of Section 26 in line with the construction which the Hand-

book of the Association of Conservation Commissions has placed

on it, to cover specifically easements forbidding or limiting particu-

lar uses or acts.

The recommended public restriction tract index should also be

permitted to indicate lands subject to various restrictions now in

use which are often difficult for the purchasers and lender to deter-

mine and a trap for the unwary, such as specified in the fourth

sentence of my recommended section 33.

To have in due course maps of each city and town showing where

these various forms of public restriction apply should also aid pub-

lic understanding of what is being done and long term planning

processes and be a healthy influence toward responsible adminis-

tration.

In the preparation of the draft act set forth at the end of this

separate opinion and in the preparation of this opinion, I have re-

ceived the assistance of Albert B. Wolfe of the Boston Bar who has

assisted the Judicial Council in past years in connection with several

of our recommendations on cenveyancing matters which have been

enacted. Mr. Wolfe is a member of the Massachusetts Historical

Commission and Chairman of the Cambridge Historical Commission.

The draft act I recommend is intended to meet substantially both the

objectives of the proponents of S. 360 and the objections of the

Home Builders Association and of the conveyancing bar.

It will be submitted to those who comprised the Special Com-

mission whose report is House 3769 of 1966, to the Massachusetts

Historical Commission, and to the Massachusetts Conveyancer's As-

sociation Legislative Committee, in order that their views, and,

I hope, their suggestions for improvements, may be known by the

time the draft acts come on for hearing.

For the reasons set forth above, I recommend the following:



P.D. 144 JUDICIAL COUNCIL 109

1967 DRAFT ACT

(MINORITY PROPOSAL)

An Act estabushing an open land reservation program for Massachusetts,

clarifying the statutes relating to restrictions on the use of land

and construction thereon^ protecting easements, covenants and re-

strictions held by public bodies, and conservation and preservation

restrictions held or approved by appropriate public authority, and pro-

viding for public restriction tract indexes at registries of deeds.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 21 of the General Laws is hereby amended

2 by adding the following three sections: —
3 Section 26. There is hereby established within the depart-

4 ment the Massachusetts open lands commission, hereinafter and

5 in sections twenty-seven and twenty-eight referred to as the

6 commission, which shall be unpaid and which shall consist of

7 the commissioner of natural resources who shall be designated

8 chairman, the commissioner of agriculture, the commissioner of

9 corporations and taxation, the commissioner of commerce and

10 development and three persons to be appointed by the governor.

1

1

Upon the expiration of the term of office of an appointive mem-
12 ber his successor shall be appointed for a term of three years.

13 The members of the commission may be reimbursed for expenses

14 incurred in carrying out their official duties. The commission shall

15 meet monthly and at the call of the chairman, or any three mem-
16 bers, and shall consult on matters relating to the reservation of

17 lands and waters within the commonwealth in their natural or

18 open state, including farms and wood lots. The commission shall,

19 in its deliberations, consult with and consider plans of state,,

20 metropolitan, regional, county and municipal planning and re-

21 source agencies. The commission may engage such assistants as it

22 shall deem necessary to carry out the purposes of this section.

23 Section 27. The commission shall designate land and water

24 areas for each city and town within the commonwealth which

25 should be retained predominantly in a natural or open state by

26 reason of their value for conservation, recreation, agriculture,

27 forestry, water supply and proper municipal, regional and state

28 resource planning. Designation shall be accomplished by majority

29 vote of the commission subject to approval in a manner here-

30 inafter provided: in the case of a city by majority vote of the city

31 council, or board of aldermen with the further approval of the
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32 mayor, and in a town by majority vote of a town meeting or by a

33 majority vote of each of the following agencies: board of select-

34 men, planning board, if any, and conservation commission, if any.

35 Section 28. The commission is empowered to adopt rules and

36 regulations which shall provide procedures and standards for

37 designations of pursuant to section twenty-seven, and for approvals

38 acquisition of conservation restrictions pursuant to section eight C
39 of chapter forty. Such procedures and standards shall comply

40 with the purposes set forth in sections twenty-six and twenty-seven

41 and shall safeguard the use of lands for such purposes.

1 Section 2. Section 8-C of Chapter 40 of the General Laws as

2 most recently amended by Chapter 768 of the Acts of 1965, is

3 hereby further amended by substituting for the thirteenth

4 sentence, the following:

5 Said commission may acquire by purchase, gift, grant, bequest,

6 deyise, lease, or otherwise the fee in such land or water rights, or

7 any lesser interest, easement, restriction, covenant, or other con-

8 tractual right including conveyances on conditions or with limita-

9 tions or reversions, as may be necessary to acquire, maintain, im-

10 prove, protect, limit the future use of or otherwise conserve and

1

1

properly utilize open spaces and other land and water areas within

12 its city or town, and shall manage and control the same. Any ac-

13 quisition of the fee in land or any rights or lesser interests therein

14 including conservation restrictions and any covenants or con-

15 tractual rights shall be in the name of the city or town and

16 all such acquisitions shall be subject to the prior approval of

17 the city council or board of aldermen and the mayor in a city

18 or a town meeting or the selectmen in a town, and in case of

19 conservation restrictions, defined in section thirty-two of chapter

20 one hundred eighty-four, unless the area has been designated

21 pursuant to the open land reservation program authorized by

22 sections twenty-six to twenty-eight of chapter twenty-one, shall

23 be subject also to the approval of the Massachusetts open lands

24 commission established pursuant to said section twenty-six, as

25 necessary and appropriate for protection of natural land or

26 water resources, and in case of a town having a planning board

27 unless approved by a town meeting, subject also to the approval

28 of such board.

1 Section 3. Section 23 of Chapter 184 of the General Laws is

2 hereby amended by adding at the end of the last sentence there-

3 of: ", or which are subject to section thirty-one".

1 Section 4. Section 26 of Chapter 184 of the General Laws

2 is hereby amended by substituting for the first sentence thereof

3 the following: "All restrictions on the use of land or construction

4 thereon which run with the land subject thereto and are imposed

5 by covenant, agreement, easement forbidding or limiting partic-
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6 ular uses or acts, or otherwise, whether or not stated in the form

7 of a condition, in any deed, will or other instrument, shall be

8 subject to this section and sections twenty-seven to thirty, except

9 (a) restrictions imposed by lease or license or by mortgage or

10 other security instrument, (b) restrictions acquired and held by

11 any body politic within the jurisdiction of which the land is

12 located, or by any public instrumentality of such a body politic,

13 in connection with any public highway, tunnel, airport, building

14 or other facility maintained by such body or instrumentality in

15 the vicinity of the subject land, and (c) restrictions which are

16 subject to section thirty-one and are indexed in a public restric-

17 tion tract index maintained pursuant to section thirty-three.

1 Section 5. Section 27 of Chapter 184 of the General Laws is

2 hereby amended by adding at the end of clause (a) (1) thereof,

3 before the word "or", the words "or is entitled to such benefit

4 as a successor to such party,".

1 Section 6. Section 30 of Chapter 184 of the General Laws

2 is hereby amended by adding at the end of the last paragraph

3 thereof: "This section shall not apply to restrictions which are

4 subject to section thirty-one."

1 Section 7. Chapter 184 of the General Laws is hereby

2 amended by adding at the end thereof the following three

3 sections: —
4 Section 31. No easement, covenant or restriction acquired

5 and held by any body politic or public instrumentality of a body

6 politic affecting land within its jurisdiction, and no conservation or

7 preservation restriction approved and held as provided in section

8 thirty-two, shall be unenforceable against the owners of the land

9 at time of the acquisition or against their successors in title on

10 on account of lack of privity of estate or contract or of benefit to

1

1

particular land or on account of the benefit being assignable or

12 assigned to any other such body politic or instrumentality, or in

13 case of conservation or preservation restriction, to any charitable

14 organization similarly organized, if the instrument of acquisition is

15 duly recorded and indexed at the registry of deeds for the county

16 or district where the subject land lies and describes the land by

17 metes and bounds or by appropriate reference to plan showing

18 its boundaries which is so recorded. This section shall not be

19 construed to imply that any other easement, covenant or restric-

20 tion shall, on any such account, be unenforceable.

21 Section 32. A conservation restriction means a right, whether

22 or not stated in the form of a restriction, easement, covenant, or

23 condition, appropriate to retaining land or water areas predomin-

24 antly in a natural or open state, to forbid or limit (a) construction

25 or placing of buildings, roads, outdoor billboards, signs or other

26 advertising, or utility or other structures, (b) dumping or placing
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27 of trash, waste, or unsightly or offensive materials, (c) removal

28 or destruction of trees, shrubs or other greenery, (d) excavation

29 or removal of loam, peat, gravel, soil or other mineral substance,

30 (e) use except for farming, agricultural or recreational purposes

31 or purposes permitting the land to remain in its natural condition,

32 (f) any change thereon detrimental to existing drainage, flood

33 control, water conservation, erosion control or soil conservation,

34 (g) commission of strip or waste, or (h) any one or combination

35 of such acts or uses or other acts or uses detrimental to the land or

36 water as a natural resource.

37 A conservation restriction shall be considered approved if (a)

38 acquired and held by a city, or town pursuant to section eight-C of

39 chapter forty, or (b) acquired and held by any other body politic

40 or public instrumentality of a body politic having jurisdiction,

41 and the subject area is designated pursuant to the open land

42 reservation program authorized by sections twenty-six to twenty-

43 eight of chapter forty, or (c) acquired and held by a charitable

44 organization organized for purposes including conservation of open

45 space areas, and approved by the city or town in the same manner

46 as for acquisition by it, and unless the subject area is designated

47 pursuant to said open land reservation program, approved also

48 by the Massachusetts open lands commission, established pursuant

49 to said section twenty-six as necessary and appropriate for pro-

50 tection of natural land or water resources, and in case of a town

51 which has not approved by vote of a town meeting, approved by

52 its conservation commission, if any, and its planning board, if any.

53 A preservation restriction means a right, whether or not stated

54 in the form of a restriction, easement, covenant or condition, ap-

55 propriate for preservation of a structure or site historically signifi-

56 cant for its architecture or associations, to forbid or limit (a)

57 alterations in exterior or interior features of a structure, (b)

58 changes in appearance of the site, (c) uses not historically ap-

59 propriate, or (d) any one or combination of such acts or uses, or

60 other acts or uses detrimental to appropriate preservation of the

61 structure or site.

62 A preservation restriction shall be considered approved if (a)

63 acquired and held by a city or town pursuant to section eight-D

64 of chapter forty, or otherwise, or (b) acquired and held by any

65 other body politic or public instrumentality of a body politic

66 having jurisdiction, pursuant to a program for historical preserva-

67 tion, or (c) acquired and held by a charitable organization organ-

68 ized for purposes including preservation of buildings or sites of

69 historical significance and approved by the historical commission

70 of the city or town acting under section eight-D of chapter forty, if

71 any, or by an historic district commission acting under chapter

72 forty-C or commission having like powers under any special

73 act, ordinance or by-law in the city or town, or by the Massa-

75 twenty-six of chapter nine, as necessary and appropriate for pres-



P.D. 144 JUDICIAL COUNCIL 113

76 ervation of a structure or site which it deems historically signif-

77 icant for its architecture or association and worthy of preservation.

78 Conservation and preservation restrictions are interests in land

79 which may be acquired by such bodies politic, public instrumen-

80 talities and charitable organizations in such manner as they may
81 acquire land and other interests in land, and when such acquisi-

82 tion by taking by eminent domain under chapter seventy-nine

83 is authorized, may be so taken by order describing the subject

84 land and setting forth the particular restriction or restrictions

85 taken. Such a restriction may be enforced by the holder of it

86 by injunction or proceeding in equity, shall entitle representa-

87 tives of the holder to enter the land at reasonable times to assure

88 compliance, and may be released in whole or in part at any time

89 by the holder as no longer appropriate in the public interest,

90 provided approvals are given for release in the same manner as

91 for acquisition.

92 Approvals may be evidenced by certificate of the chairman

93 or secretary of the commission or board, recorded with the in-

94 strument imposing the restriction or noted on the margin there-

95 of, or on the Certificate of Title if the land is registered.

96 Section 33. Any city or town may file with the register of

97 deeds for the county or district in which it is situated a map

98 or set of maps of the city or town, to be known as the public

99 restriction tract index, on which are indicated sufficiently for

100 identification (a) land in such city or town on which there is a

101 restriction on use or construction which is subject to the provi-

102 sions of sections twenty-six to thirty unless indexed in such index,

103 (b) the name of the holder of the restriction, and (c) the book

104 and page of record or registered document number of the in-

105 strument of acquisition. Maps used by assessors to identify parcels

106 taxed, and approximate boundaries without distances, shall be

107 sufficient, and where maps by parcels are not available, addition

108 to other maps of approximate boundaries of restricted land shall

109 be sufficient. If the names of the holders and the instrument

110 references cannot be conveniently shown directly on the maps,

111 they may be indicated by appropriate reference to accompany-

112 ing lists. Such maps shall also indicate, so far as practicable,

113 lands subject to orders affecting coastal wetlands issued pursuant

114 to section one hundred five of chapter thirty, and the approxim-

115 ate boundaries of any historic or architectural control districts

116 established under chapter forty-C or any special act, ordinance

117 or by-law where a certificate of appropriateness may be required

118 for exterior changes, and of any landmarks certified by the

119 Massachusetts Historical Commission pursuant to section twenty-

120 seven of chapter nine, and may indicate also any other land

121 which any body politic or public instrumentality of any body

122 politic may own in fee, or in which it may hold any other

123 interest, and such additional data as the city or town may deem
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124 appropriate. The maps shall be in such form that they can be

125 readily added to, changed and reproduced, and shall be a public

126 record, appropriately available for public inspection.

127 Whenever any instrument of acquisition of a restriction or other

128 appropriate evidence entitled to be indexed in the tract index is

129 received for record, the register shall make, or require the holder

130 of the restriction to make, appropriate additions to the tract

131 index, and such additions shall, as to instruments previously re-

132 corded, be likewise made on request of the holder. If any other

133 body politic, public instrumentality of a body politic, or chari-

134 table organization holds a restriction entitled to be indexed in a

135 tract index in a city or town which has not filed such an index,

136 such body, instrumentality or organization may file such an index.

137 New tract indices may be filed from time to time when needed

138 after determination by the register that prior proper references

139 have not been omitted. The registers of deeds, or a majority of

140 them, may, from time to time with the approval of the Massachu-

141 setts open lands commission and the attorney general, make and

142 amend rules and regulations for administration of public re-

143 striction tract indices, and the provisions of section thirteen-A

144 of chapter thirty-six shall not apply thereto.

1 Section 8. Commission members appointed under section one

2 of this act shall be appointed initially for terms of one, two and

3 three years, respectively and thereafter shall be appointed in

4 accordance with this section.

1 Section 9. The time for filing a notice of restriction with

2 respect to any restriction existing at the effective date of this Act

3 and not theretofore required to be filed shall not expire sooner

4 than one year after said effective date, nor, in case of a restric-

5 tion entitled to be indexed in the public restriction tract index

6 until January 1, 1973. Any restriction heretofore subject to

7 sections twenty-six to thirty of chapter one hundred eighty-four

8 which would not have been so subject had this Act been sooner

9 in effect, shall have the same force as though never subject to

10 said section twenty-six to thirty. Section seven of this Act shall

1

1

apply to easements, covenants and restrictions existing before the

12 effective date of this Act as well as to those created thereafter.
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DRAFT ACTS RECOMMENDED

TO THE 1967 GENERAL COURT

Hindering Apprehension Or Prosecution Of Persons Ac-
cused

c,
Page In

Subject _ „
This Report

Interstate and International Procedure Act 17

Conservation Easements 86

Permitting A Person Injured In A Motor Vehicle Accident
While A Passenger To Recover Damages Upon Proof Of
Ordinary Negligence Of The Operator 65

Ex Parte Injunctions In Probate Court 1

1

Trustee Actions In District Courts 57

Criminal Proceedings Against Children — Motor Vehicle
Violations ^o

Arrest Of Drug Violators And Other Offenders Without A
Warrant 35

Stenographic Transcripts As Evidence In Judicial Proceed-
ings In The Land Court 59

33

Prohibiting Certain Exculpatory Provisions In Contracts For
Home Improvement 69

Physician-Patient Privilege — Study By General Court 61
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