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JUDICIAL COUNCIL

G. L. (Ter. Ed.) Ch. 221 §§34A-34C

TheJudicialCouncilWasEstablishedToMakeAContinuousStudy

ofThe Organization, Procedure and Practice OfThe Courts.

Statutory Authority

Section 34A. There shall be a Judicial Council for the continuous study of

the organization, rules and methods of procedure and practice of the judicial

system of the commonwealth, the work accomplished, and the results produced

by that system and its various parts. Said council shall be composed of the chief

justice of the supreme judicial court or some other justice or former justice of

that court appointed from time to time by him; the chief justice of the superior

court or some other justice or former justice of that court appointed from time

to time by him; the judge of the land court or some other judge or former judge

of that court appointed from time to time by him; the chiefjustice of the muni-

cipal court of the city of Boston or some other justice or former justice of that

court appointed from time to time by him; one judge of a probate court in the

commonwealth and one justice of a district court in the commonwealth and not

more than four members of the bar all to be appointed by the governor, with

the advice and consent of the executive council. The appointments by the gov-

ernor shall be for such periods not exceeding four years, as he shall determine.

Section 34B. The Judicial Council shall report annually on or before

December first to the governor upon the work of the various branches of the

judicial system. Said council may also from time to time submit for the con-

sideration of the justices of the various courts such suggestions in regard to

rules of practice and procedure as it may deem advisable.

Section 34C. No member of said council, except as hereinafter provided,

shall receive any compensation for his services, but said council and the sev-

eral members thereof shall be allowed from the state treasury out of any appro-

priation made for the purpose such expenses for clerical and other services,

travel and incidentals as the governor and council shall approve. The secretary

of said council, whether or not a member thereof shall receive from the com-

monwealth a salary of five thousand dollars.
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MEMBERS OF THE JUDICIAL COUNCIL
(DECEMBER, 1967)

Frederic J. Muldoon of Westwood, Chairman

Reuben L. Lurie of Brookline Livingston Hall of Concord

John A. Costello of Andover Raymond F. Barrett of Milton

Elwood Hettrick of Wellesley Arthur A. Thomson of North Andover

Elijah Adlow of Boston Charles W. Bartlett of Dedham

James B. Muldoon of Weston, Secretary

One Court Street, Boston, Massachusetts 02108

Telephone 742-3711

INQUIRIES CONCERNING THIS REPORT
This report is distributed by the PubUc Document Room at the

State House in Boston. Copies are sent to all members of the

legislature, judges, clerks of court, libraries, city and town clerks,

and many others. As long as the supply lasts, copies of this report,

and also copies of some earlier reports, can be obtained, without

charge, by requesting them from the Public Document Room, State

House, Boston, Massachusetts.

Correspondence may be sent to James B. Muldoon, Secretary,

JudicialCouncil ofMassachusetts,OneCourt Street, Boston, Mass

.

02108.

BRIEF HISTORY OF
THE JUDICIAL COUNCIL AS AN ADVISORY BODY
AND ITS RELATION TO THE COURTS, THE BAR

AND THE ADMINISTRATION OF JUSTICE

Since the purpose and history of the Council may not be familiar

to more recent members of the legislature, public officials and

members ofthe legal profession, a briefoutlinemay beofassistance

.

The Council was created as an advisory body on the recom-

mendation of the Judicature Commission of 1 9 1 9-20, which said:-

The legislative committees on the judiciary and on legal affairs are in con-

stant session every year hearing petitions for legislation of every variety relative

to the courts, submitted mainly by individuals. Some of these suggestions have

been carefully prepared and thought out, while many of them have not. These

committees render good service to the Commonwealth in dealing with such

proposals. Both of these committees, however, are overburdened with the many
petitions for legislation presented to them every year, in addition to the work
of the individual members in other connections.
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"It is not a good business arrangement for the Commonwealth to leave the

study of the judicial system and the formulation of suggestions for its develop-

ment almost entirely to the casual interest and initiative of individuals. The

interest of the people, for whose benefit the courts exist, calls for some central

clearing house of information and ideas which will focus attention upon the

existing system and encourage suggestions for its improvement."

Shortly after the creation of the Massachusetts Judicial Council

in 1 925 , the General Courtgave another assignment to theCouncil:

1925 RESOLVES, CHAPTER 27

"Resolved, That the judicial council is hereby requested to investigate ways

and means of expediting the trial of cases and relieving congestion in the

dockets of the Superior Court, and among other things . . . measures for dis-

couraging frivolous appeals; measures for requiring parties to frame issues in

advance of trial by greater specification in the declaration of what the plaintiff

in good faith claims and greater specification in the answer of what the de-

fendant admits or in good faith denies, with suitable penalties for frivolous

or unfounded allegations and denials; ways and means for encouraging, so far

as consistent with constitutional rights trials without jury . . . and any other

ways and means that may appear feasible to said council for improving and

modernizing court procedure and practice so that, consistently with the ends of

justice, the proverbial delays of the law and attendant expense, both to litigants

and the general public, may be minimized. (Approved April 24, 1925.)"

Justice is an ideal for which we strive. To do justice requires a

constant effort on the part of the bench and the bar, and to improve

the procedures which are designed to achieve the ideal, the General

Court and the Judiciary shall continue to cooperate. It is in this

atmosphere that the Judicial Council stands ready to act.

Since 1 925 the legislature has constantlypassed resolves request-

ing reports on the specified matter of pending bills on which the

General Court wishes advisory assistance. With the exception of

those matters so broad in scope that the Council is not equipped to

act, these requests of the General Court have been answered with

the advice and judgment of the members of the Council.

For the convenience ofthe legislature and the courts and practis-

ing lawyers we call attention to the fact that annexed to the 27th

report in 1951 was an index to the contents of these reports since

1919, with an introductory statement and an annotated list of

statutes passed after recommendation of the Judicature Commis-

sion and of the Judicial Council, with references to the reports

where the reasons for each statute may be found. This list of

statutes brought down to 1954, was reprinted for reference in the

Massachusetts Law Quarterly for February 1955, Vol. 40, No. 1

.

An index to all the reports of the council will be made in the future.
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tion For Certain Misdemeanors Shall

Be Destroyed Seven Years From The
Date Of The Conviction For The Last

Such Offense 91

35 Relative To Authorizing The Arrest

Without A Warrant In Hit And Run
Cases 61

30 Providing That Accessories Before The
Fact Shall Be Indicted, Tried And Pun-

ished As Principals 71

40 Invalidate Certain Requirements For

Indemnity In The Construction Indus-
try 133

7 An Act Relating To The Filing Ot In-

terrogatories 50
3 Authorize Changes In Sessions Of

Courts In Event Of Enemy Attack ... 38

3 Authorize The Judges Of Any Court To
Sit In Other Courts In Event Of Enemy
Attack 38

3 Authorize The Declaration Of Legal

Holidays In The Event Enemy Attack

Shall Interrupt The Operation Of The
Judicial System 39

17 An Act Requiring A Ruling On A Mo-
tion For A Directed Verdict In Civil

Proceedings Without Waiving The
Right To Introduce Further Evidence . 48

44 An Act Relative To The Persons Who
May Be Joined By Impleader 53

29 Defining The Powers Of Police Officers

And The Courts Relative To Persons

Suspected Of Certain Crimes 67

4 Permit Justices To Order A Jail sen-

tence To Be Served During Certain

Hours In Misdemeanor Cases 95

1 1 Relative To The Improvement And
Modernization Of Court Procedures

And The Creation Of An Appellate Di-

vision 56
54 Relative To Prohibiting The Entries Of

Nonsuits, Dismissals Or Defaults In

Any Civil Action If The Parties Agree

That The Cause Be Continued 49

S. 1 123 137 Relative To Providing For The Trial Of
Civil Actions Entered In District Courts

In Certain Counties By Juries Of Six,

And The Subject Matter Of Providing

For Juries Of Twelve In Civil Actions

In The District Courts 17

(For Draft Act, See page 141)

H. 5190 160 Relative To Enlarging The Scope And
Functions Of The Judicial Council ... 24

H. 4925 163 Relative To Providing For The Special

Adjudication Of Youthful Offenders .. 102

H.
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IMPROVEMENTS IN JUDICIAL ADMINISTRATION

Special Report Relative to the Increase in the

number of Associate Justices of the Superior Court

At the request of His Excellency, the Governor, the Judicial

ouncil made the following report early in 1 967. Subsequently the

dews of the Judicial Council were presented to the Judiciary

I^ommittee.

JUDICIAL COUNCIL OF MASSACHUSETTS
One Court Street

Boston, Massachusetts 02108

February 2, 1967

To His Excellency John A. Volpe
jovernor of Massachusetts

)tate House, Boston, Massachusetts

four Excellency:

SUBJECT: Special Report on the Enlargement of the Superior Court.

In response to your request of January 13, 1967, we have reviewed the

more recent proposals for an increase in the number of Associate Justices

of the Superior Court and report as follows:

At present there are forty-one (41) Associate Justices and one Chief

Justice of our Superior Court.

In a period of about 100 years the Superior Court has increased from

ten to forty-two. The population of the Commonwealth in that period has

increased from 1.2 million to about 5.5 million.

Our great jury trial court is a tribunal which enjoys the respect and con-

fidence of every citizen of this commonwealth. It is the bar of justice be-

fore which the major issues between our citizens (and between our citizens

and the commonwealth) are determined.

Few are those whose cases are finally decided by the Supreme Judicial

Court. It is not there that the issues are tried before the jury of one's fellow

men. As vital and as necessary as they may be, our district and municipal

cou'ts have neither the legal authority nor the facilities to fulfill the respon-

sibility which has fallen upon our Superior bench.

New Functions of the Court

Certain functions of our Superior Court are of recent origin. We note

particularly: —
1. The Three Judge Panel

2. The Panel to Review Sentencing of Convicted Criminals
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3. The Procedure for Declaratory Judgments in Civil Cases

4. The Appeals from the Administrative Agencies of the Common-
wealth

5. Appeals from Local Administrative Agencies such as Zoning Boards

of Appeal, Planning Boards, and other local agencies

6. Regular Motion Sessions at Worcester and elsewhere

These are but a few of the new legal procedures that have developed

since the second World War.

We find that the court which continues to hear the major Equity cases

is our Superior Court, and we believe this tradition will remain with us.

Petitions for land damages by reason of urban renewal, highway con-

struction, and other public works have placed a burden on the Superior

Court.

The "revolution" in criminal procedure and the recent celebrated crimi-

nal cases of great length have occupied sessions of our Superior Court for

extended periods of time. In one instance a judge of our Superior Court was

engaged in one case for well over a year. During this period he could not

accept other assignments. In order to deal with criminal business, civil ses-

sions have been suspended for long periods.

We call attention to the growth of a vast and complex system of statutes,

rules, regulations, administrative decrees, and other restrictions which cause

our citizens and often our public officers to seek the decisions of the Su-

perior Court.

As each year passes, the list of such rules, statutes, and decrees grows

longer and the need for an umpire increases. We anticipate that the next

few years will bring a veritable flood of municipal collective bargaining

cases before our courts and this is but one sample of the new responsibilities

of the Superior Court.

Motor Vehicle Cases

The constant growth in population and the resulting rise in litigation has

increased the business of the Superior Court in all its categories— civil

cases, including land damage, equity and criminal matters. Undeniably, in-

cluding land damage, equity and criminal matters. Undeniably, the number
of entries due to motor vehicle accidents has multiplied dramatically over

the years; however, contrary to popular notion, these motor tort cases do

not demand the major portion of Superior Court judges' time in litigation.

The causes of congestion are varied and complex, and the motor vehicle

tort case is only a part of this total problem.

We direct your attention to the fact that no society of which we could

conceive, could ever devise a judicial system under which every motor ve-

hicle case could be tried before a jury.

There has been talk recently of a commission to deal with motor vehicle

cases. We reserve judgment on such plans but they have been suggested be-
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fore. Short ot the most radical alteration of our motor vehicle insurance and

claim adjudication procedures, it can be expected that motor vehicle cases

will continue to congest all our courts for the forseeable future.

Criminal Business

Criminal business will occupy more of the time of the Superior Court

than ever before. There has been a pronounced increase in this area since

1960.

We now are required to furnish legal counsel to every accused person if

he is unable to pay for his own lawyer. An increase in contested criminal

cases is therefore inevitable.

The Human Element

In all estates civil, military, or ecclestiastical, and in all organizations,

there must be allowance made for absences due to physical disability, in-

juries, official business, and other substantial reasons.

In a staff of justices such as that of the Superior Court, it would be short

sighted not to admit that a percentage of the personnel would be unavail-

able at a given time. If only two justices were out of action, the result might

affect scores of cases scheduled for trial or disposition, hundreds of parties,

lawyers, witnesses, police officers and others. The result is a serious eco-

nomic loss to many.

Inadequacy of Tlie Present Court

We are convinced that the number of associate justices of the Superior

Court is currently inadequate and will become increasingly more inade-

quate each year. To deal with motor vehicle litigation on a reasonable basis,

to dispatch criminal business effectively, to settle labor controversies, to

handle land damage claims in an era of "Re-development", to afford our

citizens relief from the sometimes rash or improper decisions of agencies

of state and local government, and to carry on the civil jury sessions effi-

ciently, our Superior Court must be expanded without further delay.

A Dubious Tradition

It has been customary over the course of a century to expand the Super-

ior Court on an emergency basis. In the first thirty years after 1859 four (4)

justices were added, yet the population rose about one million. In the next

fifteen years ending in 1907 ten (10) more justices were added. The popu-

lation in that period increased by another million.
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From 1907 to 1958 only seven (7) justices were added during a period

when the population again increased by a million or so.

Since 1958 ten more justices have been added but this increase merely

brought the Superior Court to the strength required in 1935.

We have never closed the "justice gap" which has plagued the Superior

Court for thirty years, and when all of the new forms of litigation are added

to the picture, the inadequacy of a 1935 court in 1967 is made more ob-

vious. Many piecemeal solutions have been attempted but none has accom-

plished the desired result.

In days gone by. the addition of two or three justices periodically (so that

we got thirty-two new justices in 107 years) may have been acceptable. It

is not acceptable now.

We could present a volume of statistics for others to interpret. We choose

to interpret the statistics and present our advice and our recommendations

to you.

We recommend the addition of no less than ten (10) new Associate Jus-

tices of the Superior Court as soon as legislation to this end can be enacted.

Relation To Population

We are satisfied that it is thoroughly reasonable to relate the number of

Associate Justices to the population of the Commonwealth. The population

of Massachusetts in 1965 was 5,295,28 1

.

Population increases alone suggest that our Superior Court should have

ten additional Associate Justices. Added to this, however, is the complexity

of the problems of a society which is undergoing great social change in an

environment which presents physical and geographical challenges never be-

fore known.

It is, in our opinion, clearly demonstratable that a ratio of one justice of

our Superior Court for each 100,000 in population is a reasonable and a

practical yardstick; and a minimum "yardstick" at best.

Other Recommendations

It should be emphasized that the Chief Justice has frequently stated the

need for an enlarged court not only through an increase in personnel but

also with supporting facilities.

The point should be stressed that while more judges is the immediate

need, an in-depth study is necessary to thoughtfully plan for future needs.

Chief Justice Tauro has long urged adoption of such a plan.

We take this opportunity to call to your attention that in the future, un-

der the provisions of Chapter 32 of the General Laws, a judge who has

served the commonwealth at least ten years, and who has attained the age

of seventy is obliged to retire if he wishes to retain his pension rights for

himself and his family. Very recently the first judges affected by this in-
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voluntary retirement law have tendered their resignations although they

were otherwise ready, willing, and able to perform their duties. The uncer-

tainties of the future being obvious, these judges, appointed since 1956,

could not be expected to sacrifice their pension rights, and those of their

family unit, in order to render further service. Guaranteed a pension of

three-quarters pay, and with possible less financial strain facing them than

during the years from age 40 to 65, the sacrifice of 25% of their regular

salary was not a difficult nor an unreasonable choice. Judges appointed

prior to 1956 remain unaffected by the mandatory retirement age.

As we will now have a group of experienced and capable justices who
could render temporary intermittent service at the request of the Chief Jus-

tice of the particular court, and as this reserve force was retired by the

calender alone, we recommend the enactment of legislation (applicable to

all our courts, including the Superior Court) under the terms of which re-

tired justices could fill in on a per diem basis for regular justices who might

be absent temporarily by reason of illness or other necessity.

Such service would be performed only at the request of a chief justice

and such standby judges would receive the equivalent of 25% of the per

diem salary of a regular justice; this being the difference between the

amount of their pension and the regular salary established. Such service

would, of course, not be mandatory on the part of the retired justice.

We do not desire to have it appear that our recommendation is for an

extension of the retirement age. We only recommend temporary active ser-

vice on a per diem emergency basis. The cost to the commonwealth is small

and the convenience to litigants will be great indeed.

This is a unanimous report of the Council.

JUDICIAL COUNCIL OF MASSACHUSETTS
Frederic J. Muldoon, Chairman

Reuben L. Lurie

John A. Costello

Elwood Hettrick

Elijah Adlow
Arthur A. Thomson
Charles W. Bartlett

Livingston Hall
Raymond F. Barrett

Note

We are pleased that legislation was enacted on January 2, 1968

which provided for four additional justices for our Superior Court.

We note that at the same session, the legislature authorized lim-

ited appeals by the Commonwealth from adverse pre-trial rulings

in criminal cases.
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I. THE COURTS
Intermediate Appellate Court

Chapter 1 Resolves of 1967

CHAP. 1. Resolve providing for an investigation by the judicial coun
ciL relative to the establishment and operation of an intermediate

APPELLATE COURT.

Resolved, That the judicial council be requested to

investigate the subject matter of the investigation and study proposed

by current house document numbered 1427, relative to the establish-

ment, and operation of an intermediate appellate court in this com-
monwealth, and to include its conclusions and its recommendations,

if any, in relation thereto, together with drafts of such legislation as

may be necessary to give effect to the same, in its annual report for the

current year.

Approved February 21 , 1967.

HOUSE . . . (1967) ... No. 1427

Resolve providing for an investigation, study, and the drafting of appro
PRIATE legislation RELATIVE TO THE ESTABLISHMENT AND OPERATION OF AN

INTERMEDIATE APPELLATE COURT IN THIS COMMONWEALTH.

1 Resolved, That a special commission, all of whose members
2 shall have been admitted to the bar of this commonwealth, to

3 consist of two members of the senate appointed by the presi-

4 dent, four members of the house of representatives appointed by

5 the speaker, three persons appointed by the governor, one per-

6 son appointed by the attorney general, and two persons to be

7 appointed by the president of the Massachusetts Bar Associa-

8 tion is hereby created to investigate and study the need for and,

9 if it finds such need, to draft appropriate legislation relative

10 to, the establishment in the commonwealth of an intermediate

I 1 judicial court of general appellate jurisdiction. Said special

12 commission shall report to the general court results of this

13 investigation and study together with any drafts of legislation

14 necessary to carry its recommendations into effect by filing the

1

5

same with the clerk of the house of representatives on or before

16 Ausust 1, 1967.
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SUPREME JUDICIAL COURT

I. PROPOSED INTERMEDIATE
APPELLATE COURT
(General Jurisdiction)

PROBATE
COURTS

L\ND COURT

APPELLATE
DIVISION OF

DISTRICT COURT
SYSTEM

(Civil Cases)

II. PROPOSED APPELLATE
DIVISION OF SUPERIOR

COURT

SUPERIOR COURT
CIVIL CRIMINAL

DISTRICT
COURTS
CRIMINAL
CASES

Appellate Div.

for Review

of Criminal
Sentencing

The chart indicates the basic structure of the present system

by which decisions of the lower courts are appealed to the Su-

preme JudicialCourt

.

An intermediate appellate court ofgeneraljurisdiction would be

placed in our judicial system, as shown, directly under the Su-

preme Judicial Court. To this court of appeals would come cases

from all of the lower courts such as the Superior Court, the Land

Court, and the Appellate Division of the District Courts (Civil).

By Chapter 1 1 of the Acts of 1 967 we were asked to consider

the proposal for an appellate division in the Superior Court for

the hearing of civil cases (law and equity) and also criminal

cases.

The appellate division would not be a new court but a depart-

ment of the present Superior Court staffed with associate justices

of the superior court. At present there is an appellate division in

the superior court which reviews the sentencing of convicted

criminals, on application, in order to make sentences more uni-

form and to lessen sentences which, while fully authorized, might
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appear, on review, to be unduly severe. This existing appellate

division does not review the entire case. (See Ch. 278 Sec. 28 ^
-28 D) Re

The Need for An Intermediate Court

There is a right on the part of the plaintiff or defendant in the

Massachusetts court to have his case reviewed by the Supreme
Judicial Court. The Supreme Judicial Court does not have the

discretion to refuse to review any case which is properly presented

to it. Because of the unrestricted right to have an appeal it is

apparent that a quantity of cases are considered by our Supremci

Judicial Court where the legal issues are not in serious doubt,

or where the matter in controversy is insubstantial.

Because this matter is currently under consideration by the

Judicial Conference of Massachusetts, we will make no recom-

mendations in this 43rd Report but will make our position known
at a later time.

We are of the opinion that the interests of justice are better

served if the court of last resort is given the time to consider

those cases which are of major importance and significance.

Our Supreme Judicial Court, in addition to its appellate work,

is required to render advisory opinions on questions of the great-

est significance, often at short notice. More time should be avail-

able to our Supreme Judicial Court for consultations and research

on improvement of procedures, rules and judicial administration.

There are intermediate appellate courts in some nineteen

states. The federal system was revised many years ago to provide

circuit courts of appeal from the federal district courts, rather than

a direct appeal to the Supreme Court of the United States where

there is no unrestricted right of appeal.

In some states the intermediate courts of appeal handle only

criminal cases, or only civil cases exclusively. California, Florida,

Illinois, Michigan, Missouri, New Jersey, New York, Ohio and

Pennsylvania, (to name some of the populous states) have an in-

termediate court of appeal for both civil and criminal cases.

We wish to reserve our commentary on this most important sub-

ject until we are in a position to make a full and detailed analysis

of the proposals now under study. We would suggest that legis-

lative action be deferred until such an analysis, and the recom-

mendations of the Judicial Conference are ready for discussion.
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CIVIL JURY TRIALS IN DISTRICT COURTS

lESOLVE PROVIDING FOR AN INVESTIGATION BY THE JUDICIAL COUNCIL RELATIVE

TO PROVIDING FOR THE TRIAL OF CIVIL ACTIONS ENTERED IN DISTRICT COURTS

IN CERTAIN COUNTIES BY JURIES OF SIX, AND THE SUBJECT MATTER OF PRO-

VIDING FOR JURIES OF TWELVE IN CIVIL ACTIONS IN THE DISTRICT COURTS.

Resolved, That the judicial council be requested to investigate the

subject matter of so much of current senate document numbered 1 123,

as provides for the trial of civil actions entered in district courts in

certain counties by juries of six in certain district courts, and the sub-

ject matter of providing for juries of twelve in civil actions in the dis-

trict courts, and to include its conclusions and its recommendations,

if any, in relation thereto, together with drafts of such legislation as

may be necessary to give effect to the same, in its annual report for the

current year.

CIVIL PROCEEDINGS

Under Chapter 137 of the Resolves of 1967 there was referred

o us only so much of Senate (1967) No. 1400 which deals with

he trial of civil actions by juries of six in the district courts which

ire specified in the bill. The resolve also requested us to inves-

igate the idea of trials by the jury of twelve in the district courts

3f the commonwealth. We thus deal only with Section 1 and Sec-

:ion4oftheSenate(1967)No. 1123.

With certain changes herein mentioned, we favor this legisla-

tion. We think it necessary to make some observations on the

ubject.

Places of Six Man Jury Trials

The statute provides that such trials may be held as follows:

—

County
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Each of the above locations is in a shire town where there is

a sitting of the Superior Court, and where there is a courthouse

used by the Superior Court.

The statute provides that trials by a jury of six are to be held

"in the respective courthouses of said district courts, or if not practicible

there, then in such courthouses of the superior court as are located in the

same cities or the same town as said courthouses of said district courts."

Having in mind that cases to be tried before the jury of six

can originate in any district court in the counties designated, we

do not see why such trials should be limited to the courthouse

of the district courts which are named. There is no reason, for

example, why a jury trial before a jury of six could not be held

in the District courthouse at Lawrence, particularly if Lawrence

parties, lawyers, witnesses and possibly jurors are involved. Why
should all these people go to Salem, The facilities at Salem Dis-

trict Court are not adequate for jurors.

Possibly one reason for the success of the six man misde-

meanor jury trial project in Worcester and East Cambridge is be-

cause the arrangements so well serve the people, the area, and

the ability of counsel to properly represent their clients. In addi-

tion, and this is no inconsiderable thing, the facilities for such

trials are good in Worcester and in East Cambridge. In many

District Courts a jury trial would be almost ludicrous, considering

the facilities at hand.

In view of the rapid means of travel, even the jury panel can

be transported quickly and inexpensively to a location which fits

the case.

It is our belief that the Chief Justice of the District Courts

should be permitted to establish court house locations for the

holding of trials by a jury of six. These trials should certainly be

held in the same county but not necessarily in the same city as

the designated district courts. We think it well known that all of

our judges, district, probate, superior. Land Court, and possibly

even justices of the Supreme Judicial Court, move about from

place to place.

We would also observe the necessities of the existing jury ar-

rangements. District court jury trials would be held during Su-
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perior Court jury sessions. The superior court is the source of

supply of jurors who could be brought to the district courts as a

pool.

The jury of six is a device which can only be used by agree-

ment of the parties (unless another jury trial is to be avoided)

for the reason that the constitutional right to a jury trial requires

a jury of twelve.

When the court system ofConnecticut was reorganized in 1 959,

the jury system was extended to the district courts. The six-man

jury was made available as a matter of course and if there was

a demand, a twelve man jury was provided an additional sum

was paid by the party making the demand. There is no consti-

tutional reason why such a procedure could not be followed in

Massachusetts particularly if a twelve man jury was provided.

There are, of course, a number of practical reasons which would

make the undertaking difficult until the proper facilities were

provided.

In the Connecticut reorganization, the district courts were

placed on the footing of circuit courts and the judges were ro-

tated from time to time. The facilities were given for full time

district courts under a Chief Justice with ample administrative

powers.

The type of reorganization which took place in Connecticut

was recommended to the General Court by a Special Commission

appointed in accordance with Chapter 158 of the Resolves of

1963. The report of this Commission will be found in House No.

3450 of 1964. It does not appear, however, that all of the court

congestion problems of Connecticut were solved by the reorga-

nization.

We cite this report for the reason that it demonstrates the meth-

ods by which the jury can be used in the district courts of this

commonwealth to help reduce congestion. It is to be remembered

always that unless the 12 man jury is provided, the plaintiff or

defendant can insist on a Superior Court jury trial.

One of the recommendations in that report was that the Chief

Justice of the district courts should have the power to establish

the jury sessions in the District courts. Similar authority was pro-

posed for the Boston Municipal Court. Our belief is that this is

more practical, and the limits are defined.
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In the resolve we were asked to make conclusions and recom-

mendations relative to the jury of twelve in the district courts

but recommendations of this sort cannot be made without a con-

sideration of the problem as a whole, and we were not asked

for recommendations on the district court system as a whole.

In 1936, the "Special Commission on Investigation of the Ju-

dicial System" (House 1750 of 1936) recommended a reorgani-

zation of the district courts and one member of the commission,)

in a separate report, stated:

—

If the above plan for reorganization of the district courts is not adopted,

then I am in favor of the estabUshment of the six-man jury system for the)

trial of civil actions in district courts."

Another member pointed out that the six man jury system "was

in operation in the lower courts in Massachusetts for nearly

twenty-four years from May 28, 1852 to April 27, 1876" and he

also favored this idea. An act providing for the trial of civil ac-

tions in all district courts by juries of six was annexed (Appendix*

G) to the 1936 report.

It would seem that this six man jury plan should be used now^

but at the same time it should be recognized as an expedient.

In 1964 Robert Meserve of the Boston Bar filed (with others)

a "Dissenting Report" in connection with House 3450 of 1964.

In this dissent Meserve said:

—

"The Superior Court has been the great trial court of the commonwealth

to all lawyers. It has developed an experience and competence in dealing!

with jury cases. Now substantially 75% or more of its jury business is to

be taken away from it, without any survey or any discussion with the judges

of the Superior Court or their representatives. This seems unwise and pre-

cipitate.

Another problem exists which I approach with diffidence and that is

the question of control over juries. Members of the bar will recall with

distaste the jury fixing scandals of the 1930's. One of the cures which was

adopted thereafter was the introduction of the jury pool system in the larger

centers of population and a very careful supervision over the conduct of the

jury, with the result that few, if any, instances of alleged jury fixing have

been suggested in recent years. The proposal of the majority would result

in juries— either six man or twelve man— sitting in every District court

of the Commonwealth, opening the door, I suggest to the possibility of

tampering.

Moreover, in spite of the bland assumptions of the report to the con-

trary, it is not believed that many of the District Court buildings, old or
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new, can readily be adapted to the handling of jury trials, whether by six

man or twelve man juries, particularly since both men and women are now

eligible to sit on juries in this Commonwealth. Surely a survey of facilities

and a determination of their availability should precede legislation as drastic

as that suggested in the majority report."

Meserve indicated that to place a jury in each district court

might cost almost a million dollars per year, and there was no

guarantee of economy or a lessening of congestion. A survey of

facilities was provided by a recent resolve but no funds were

appropriated to make such a survey realistic.

We thus have a variety of opinions. There is a clamor to re-

organize our entire district court system. This was urged in 1936,

and since then, notably in 1964.

We are informed that the Institute of Judicial Administration,

under a grant from the Massachusetts Bar Association, is making

a study of our District courts. In his 10th report, the executive

secretary of our Supreme Judicial Court called for a sweeping

revision of the district court system. Other voices clamor, still

others point with pride to our present system, admitting some

of its defects.

In view of these revision and reorganization proposals we pre-

fer not to attempt any partial answers to the question of whether

or not we should have full scale jury trials in the district courts

or some of them.

For the limited purpose of extending the authority for six man
jury trials in some of the district courts we recommend the fol-

lowing draft act.

(For Draft Act See Page 141)

CRIMINAL PROCEEDINGS
Misdemeanor Jury Trials in District Courts

An Approaching Deadline

In 1964 the district courts listed below were temporarily em-

powered to provide for a speedy second trial by a jury of six

in cases of violations of by-laws or of misdemeanors except libel.

This provision for a jury of six applies only to a case where the

defendant elects to have the six "man" jury trial in a district

court rather than a conventional jury trial in the superior court

or other disposition in the superior court.
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District Court County Chapter

Acts of 1960

Northern Norfolk Norfolk 656

Springfield Hampden 657

Second or Third

District of

Bristol Bristol 658

Central Berkshire Berkshire 659

Brockton Plymouth 660

First District

Court of Essex Essex 661

In the above cases, the authority expired by the original acts on

July 1, 1966 but by Chapter 360 of the Acts of 1966 this authority

was extended to July 1 , 1 968

.

By Chapter 609 of the Acts of 1966, the time limit applicable

to jury trials of six in the District Court of Eastern Middlesex, and

the District Court of Worcester was abolished and the authority

was made permanent.

To allow the designated district courts to have authority to

provide for such jury trials of six beyond July 1, 1968 we recom-

mend the following:

1968 DRAFT ACT

An act making permanent the laws providing for trials of misdemeanors

BY JURIES OF six IN THE DISTRICT COURT OF NORTHERN NORFOLK, THE DISTRICT

COURT OF SPRINGFIELD, THE SECOND DISTRICT COURT OF BRISTOL, THE THIRD

DISTRICT COURT OF BRISTOL, THE DISTRICT COURT OF CENTRAL BERKSHIRE, THE

DISTRICT COURT OF BROCKTON, AND THE FIRST DISTRICT COURT OF ESSEX.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Section 2 of Chapter 656 of the Acts of 1964,

2 as amended by Section 3 of Chapter 360 of the Acts of 1966

3 is hereby stricken out.

4 Section 2. Section 2 of Chapter 657 of the Acts of 1964,

5 as amended by Section 4 of Chapter 360 of the Acts of 1966

6 is hereby stricken out.

7 Section 3. Section 2 of Chapter 658 of the Acts of 1964,

8 as amended by Section 5 of Chapter 360 of the Acts of 1966 is

9 hereby stricken out.
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10 Section 4. Section 2 of Chapter 659 of the Acts of 1964,

1

1

as amended by Section 6 of Chapter 360 of the Acts of 1966

12 is hereby stricken out.

13 Section 5. Section 2 of Chapter 660 of the Acts of 1964,

14 as amended by Section 7 of Chapter 360 of the Acts of 1966

15 is hereby stricken out.

16 Section 6. Section 2 of Chapter 667 of the Acts of 1964,

17 as amended by Section 8 of Chapter 360 of the Acts of 1966

18 is hereby stricken out.

Jury Commissioners— A Warning

We wish to bring to the attention of His Excellency and the

General Court the fact that there is need to again consider the

question of jury commissioners for our metropolitan counties of

Suffolk, Middlesex, and Norfolk.

In the past year there have come to us some disturbing re-

ports about those who serve on juries.

In at least one well known incident, a juror in Suffolk County

was a convicted criminal; still he was serving on the jury.

One of our most respected and experienced justices of the

Superior Court took special pains to communicate the following

to us this year:

—

"At the present time, we are not getting a fair cross section of the com-

munity on the juries, and I wish the Judicial Council would again recom-

mend to the Legislature the constitution of a jury commission in the form

it did before.

// the lawyers and legislators only knew what we are getting for jurors now,

I think they would vote for a jury commission"

The public is led to believe that they will be tried by a jury of

equals. This is what we attempt to provide. The present methods

of assembling the jury do not assure the public of the type of

jury which is desirable.

Because of the length of this report we are unable to include

a recommended statute. Such a statute appears in our 24th Re-

port for 1948 at pages 19-26. We renewed our recommendation

in 1953, 1955, and 1956. We renew this recommendation again.

Only the General Court can enact the legislation which is

necessary to protect the public and to protect the common-
I wealth, and we take this opportunity to once again point to the

problem, and the necessity for action.
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IL JUDICIAL "RENEWAL"
JUDICIAL COUNCIL

HOUSE . . . (1967) ... No. 5190

An Act to enlarge the scope and functions of the judicial council.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1 . Section 34A of chapter 22 1 of the General Laws

2 is hereby amended by adding at the end thereof the follow-

3 ing: — Said council shall investigate and evaluate the reason-

4 able needs of the judiciary on a continuing basis so as to

5 insure that the court functions at maximum efficiency, and

6 thereafter to recommend the necessary legislation in regard

7 thereto.

8 The council shall engage in a continuing examination of

9 the law of the commonwealth with a view to recommending

10 such changes as it deems necessary to modify inequitable

1

1

rules of law, to correct deficiencies which frustrate the objec-

12 tives of the law, and to bring the law into harmony with

13 modern conditions.

14 The council shall receive proposed changes recommended

15 by the American Law Institute, the National Conference of

16 Commissioners on Uniform State Laws, bar associations,

17 judges, lawyers, members of the general court, house and

18 senate counsel, public officials, as well as any other individu-

19 als or groups.

1 Section 2. Section 34C of chapter 221 of the General Laws

2 is hereby amended by striking out the final sentence and

3 inserting in place thereof the following two sentences:— The

4 secretary of said council, whether or not a member thereof,

5 shall receive from the commonwealth a salary of ten thou-

6 sand dollars.

7 The council shall be provided with the full-time services of

8 a law clerk, who shall be a recent law school graduate and

9 member of the Massachusetts bar to be selected by the

10 secretary and to serve on an annual basis at the pleasure of

11 the council; said law clerk to perform legal research, writing,

12 and whatever other duties the secretary shall prescribe, at an

13 annual salary equal to that received by the law clerks of the

14 superior court and the supreme judicial court.
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CHAPTER 160 — RESOLVES OF 1967

Resolve providing for an investigation by the judicial council relative

TO enlarging the scope and functions of the judicial council.

Resolved, That the judicial council be requested to investigate the

subject matter of current house document numbered 5190, as amended

by the Senate, striking out section 2, relative to enlarging the scope

and functions of the Judicial Council, and to include its recommenda-

tions, if any, in relation thereto, together with drafts of such legislation

as may be necessary to give effect to the same, in its annual report for

the current year.

This bill resulted from the recommendations of many persons

in all three branches of government, and from the recommen-

dations of law professors and the Massachusetts Bar Associa-

tion. In the inaugural address in January 1967, His Excellency

stated that support for the equal and independent judicial branch

of government must be assured at all times:

—

"In providing this support, I believe that a permanent means of official

communication between the judiciary and other branches of government is

desirable, especially in making known and ascertaining the reasonable needs

of the courts. Heretofore this has been done on a patchwork basis, often,

unfortunately, with undesirable political overtones. A permanent advisory

committee representing all three branches of government could function

effectively in this area without transgressing on their fundamental indepen-

dence. As an alternative, this function might be carried out by the Judicial

Council, through an enlargement of its scope, personnel and resources. This

is a subject that will be the basis of a special message by me in the near future."

Study was given to the possibilities of an advisory committee as

advocated by his Excellency. After much consideration a decision

was made to have the function carried out by the Judicial Coun-

cil.

On February 21, 1967 the governor sent the following special

message to the General Court:

—
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HOUSE No. 4404]

Executive Department
State House, Boston, February 21. 1967.

To the Honorable Senate and House of Representatives:

In my inaugural message, I expressed the hope that we in the Executive

and Legislature would be able to provide

"a permanent means of official communication between the Judiciary

and other branches of government . . . especially in making known and

ascertaining the reasonable needs of the courts."

1 suggested as two possible courses we might follow in this regard either

the estabHshing of a permanent advisory committee on the Judiciary on

which members of all three branches of government are represented, or in

the alternative, an expansion in the scope, personnel and facilities of the ex-

isting Judicial Council.

After lengthy study and consultation, I have come to the conclusion that

the latter alternative would be the better approach at this time. Rather than

creating an additional new body which might result in greater expense, dup-

lication of efforts, and overlapping functions, it would be simpler and more

efficient in this instance to provide the necessary resources to strengthen our

existing Judicial Council and enable it to function in a more effective manner.

The history of the Judicial Council in Massachusetts reveals an interesting

phenomenon which has also occurred on other occasions and in other areas;

that is, that this Commonwealth has often taken the lead in the development

of beneficial ideas and programs which other states have seen fit to follow

and adopt.

Unfortunately it is also true that once having taken the initiative in these

areas, we in Massachusetts often fail to provide the resources necessary to

maintain the development of our programs at the highest possible level.

Conversely, many of the other states are quick to build upon our experience

and improve on our ideas so that their methods often result in systems more

attuned to the needs of modern society than our own.

So it has been with the Judicial Council. In 1923, Massachusetts was in

the forefront in developing the concept of establishing a body to represent

the Judiciary in its efforts at constantly improving and modernizing the ad-

ministration of justice. The idea was enthusiastically received elsewhere so

that today every state in the Union has followed this procedure. Unlike the

others, however, Massachusetts has not given its own pioneer Council the

powers and resources to continue to the fully effective job of which it is

capable in this critical area. Despite the limited resources and personnel which

have been made available to it, our Judicial Council — which is the only

body representing all the courts of the Commonwealth— has managed to pro-

duce excellent work over the years.
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The Council has continuously advocated the acceptance of new and more

efficient methods of improving our judicial system. Equally important, it

has provided the perspective of practical experience to discourage the hasty

adoption of measures not in the best interests of the Commonwealth.

Only a few of the many examples can be cited here. The Judicial Council

led the way in the adoption of procedures for the review of criminal sen-

tences in our Superior Court to provide for fairer and more uniform appli-

cation of the laws; for the use of alternate jurors in protracted criminal cases

to prevent mistrials and the resulting additional cost in time, energy, and

dollars; for the broadening of the declaratory judgment procedure facilitating

speedier and more efficient determination of controversies; for the use of the

third-party procedure and consolidation of cases so that the claims of several

litigants could be settled in one trial; and for such vital pre-trial reforms as

written admissions of fact and oral depositions.

The Council has also been instrumental in improving the administration

of the district courts, modernizing and making fairer the eminent domain

proceedings, the institution of jury-waived trials, and the protection of in-

digent defendants in non-capital cases long before the United States Supreme

Court made it a mandatory proceeding.

In these and many other ways the Judicial Council has long been a strong

voice advocating in the best interests of our citizens and for the more efficient

and economical handling of the business before the courts.

Nevertheless, the problems of the Judiciary have grown faster than our

efforts to alleviate them. It is appropriate that we should turn to the Judicial

Council for suggestions as to ways and means of meeting these problems. In

all respects it should be enabled to serve as an effective forum, so that matters

of importance to the Judiciary can be better communicated to the executive

and legislative branches of government.

Further, I recommend enactment of the attached legislation which would

strengthen and expand the scope and functions of the Judicial Council. This

legislation would also authorize the Council to employ a law clerk to assist

it in performing its duties, and would increase the salary of its Executive Sec-

retary in a manner commensurate with the increase in his duties.

To that end, I shall recommend in a subsequent budget message that the

Legislature increase the appropriation of the Judicial Council so as to pro-

vide for an additional fulltime clerk-typist, library facilities, expanded office

space, and the higher printing costs necessary to report on a greater number
of projects.

Respectfully submitted,

JOHN A. VOLPE.

Governor of the Commonwealth.
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In the Year One Thousand Nine Hundred and Sixty-Seven.

An Act to enlarge the scope and functions of the judicial council.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Section 34A of chapter 221 of the General Laws

2 is hereby amended by adding at the end thereof the follow-

3 ing:—Said council shall investigate and evaluate the reason-

4 able needs of the judiciary on a continuing basis so as to

5 insure that the courts functions at maximum efficiency, and

6 thereafter to recommend the necessary legislation in regard

7 thereto.

1 Section 2. Section 34C of chapter 221 of the General Laws
2 is hereby amended by striking out the final sentence and

3 inserting in place thereof the following two sentences:—^The

4 secretary of said council, whether or not a member thereof,

5 shall receive from the commonwealth a salary of ten thous-

6 and dollars.

7 The council shall be provided with the full-time services of

8 a law clerk, who shall be a recent law school graduate and

9 member of the Massachusetts bar to be selected by the

10 secretary and to serve on an annual basis at the pleasure of

11 the council; said law clerk to perform legal research, writing,

12 and whatever other duties the secretary shall prescribe, at an

13 annual salary equal to that received by the law clerks of the

14 superior court and the supreme judicial court.

While the special message from the Governor was being con-

sidered by the General Court, another bill was considered by

the Judiciary committee which called for a Massachusetts Law
Study Commission. This bill, Senate (1967) No. 473 would estab-

lish a new commission with the following purpose and functions:

—

"(a) The Commission shall engage in a continuing examination of the

law of the Commonwealth with a view to recommending such

changes as it deems necessary to modify inequitable rules of law, to

correct deficiencies which frustrate the objectives of the law, and to

bring the law into harmony with modern conditions.

(b) The Commission shall receive proposed changes recommended by

the American Law Institute, the National Conference of Commis-
sioners on Uniform State Laws, bar associations, judges, lawyers,

members of the General Court, House and Senate Counsel, public

officials as well as any other individuals or groups."
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Both bills were eventually referred to the committee on Ways

and Means of the House of Representatives.

"Judicial Renewal"

On July 11, 1967 in an editorial entitled "Judicial Renewal"

the Boston Herald Traveler stated:

—

"A number of bills are in the legislative mill calling for various commissions

to study revision of the law and the organization and methods of the judicial

system. Many of the bills have been combined in a measure that would

establish a Law Study Commission. Rep. Anthony Scibelli, chairman of the

House Ways and Means Committee, thinks that instead of creating a new

commission, the powers and responsibilities of the proposed group should be

given to the present Judicial Council which has the responsibility for con-

tinuing study of the judicial system. The Judicial Council has a staff of only

one secretary and an annual budget of about $16,000.00. If it is given the

job, it must be given the necessary resources. There is still another group,

the Judicial Conference, composed of the state's top judges, which is study-

ing the judicial process."

The editorial went on to call for a comprehensive drive to-

ward a system of laws in harmony with modern society. An ade-

quate staff and adequate resources was also recommended.

The Law Study Commission idea is not new to us. In the matter

of the proposals for adoption of Uniform State Laws, the Judicial

Council has often made recommendations at the request of the

General Court. Two uniform laws are being recommended this

year, and one is opposed by us.

By 26 Resolves the General Court requested us to investigate

and report on the matter of some 37 bills during 1967. We con-

sidered a large number of other matters during the year also.

We presume that it is known that six of the members of the

Judicial Council are judges who sit in their respective courts

every day. Judges Costello, Hettrick, and Adlow have the addi-

tional responsibility of being Chief Justice of the court in which

they sit. Mr. Hall is a Professor of Law at Harvard Law School

and the lawyer members are well known practitioners. Their

professional committments and their public service activities

need little comment here.

This picture is presented, not by way of complaint, but to in-

dicate that an adequate staff must support the work of the Ju-

dicial Council. Legal Research, correspondence with others in

the field of judicial administration, education, and the modern-
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ization of procedural and substantive law, preparation of reports,

meeting arrangements, the preparation and printing of reports,

and many personal conferences and discussions underlie the

ultimate decisions and recommendations of the Judicial Council.

Legislative History of House 5190

On August 28, 1967, the Ways and Means committee of the;

House reported out House No. 5190 which combined the best

features of the Governor's bill (House 4404) with the idea of a i

law revision commission. House 5190 was passed by the House

and sent to the Senate where it was referred to the committee

on Ways and Means. Subsequently at the end of November it

was reported out with an amendment striking out the provision

in Section 2 which increased the salary of the Secretary of the

Council.

Throughout the year, the Judicial Council supported the gov-

ernor's bill, the idea of the law study commission, and finally

the very reasonable compromise bill. House No. 5190.

The elimination of Section 2, which would have given our

Secretary a salary of $10,000 a year, demands that we advise

in all honesty that the Judicial Council simply could not assume

any further duties. If the executive secretary is only to receive

a salary established in 1947, and never increased in twenty

years, it is obvious that he can not assume additional work.

We have advised those interested in this bill that it is desirable

legislation.

We are fortunate in that we feel we could function under this

bill with a very reasonable budget. Section 2 would permit us to

do the job assigned to us under Section 1

.

The House of Representatives has twice passed a bill for the

increase of the salary of the secretary and sent it to the Sen-

ate. It has never been actually rejected by the Senate. We would

take this opportunity to again say that we are hampered in our

work by insufficient funds to properly compensate the secretary,

to purchase necessary law books and publications, to do the

amount of legal research we feel is required, and to prepare

and publish the reports we would like to make available to the

General Court, the Governor, and the public. If we are hampered
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in this fashion at present, we would be unwise to invite further

responsibihties.

We can not recommend this bill unless Section 2 is restored.

We think that the potential value of the Judicial Council will

never be realized until we are given adequate funds with which

to do our work. We recommend the following draft act:

—

1968 DRAFT ACT

An Act to enlarge the scope and functions of the judicial council.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Section 34A of chapter 221 of the General Laws
2 is hereby amended by adding at the end thereof the follow-

3 ing:—Said council shall investigate and evaluate the reason-

4 able needs of the judiciary on a continuing basis so as to

5 insure that the court functions at maximum efficiency, and

6 thereafter to recommend the necessary legislation in regard

7 thereto.

8 The council shall engage in a continuing examination of

9 the law of the commonwealth with a view to recommending
10 such changes as it deems necessary to modify inequitable

1

1

rules of law, to correct deficiencies which frustrate the objec-

12 tives of the law, and to bring the law into harmony with

13 modern conditions.

14 The council shall receive proposed changes recommended
15 by the American Law Institute, the National Conference of

16 Commissioners on Uniform State Laws, bar associations,

17 judges, lawyers, members of the general court, house and

18 senate counsel, public officials, as well as any other individu-

19 als or groups.

1 Section 2. Section 34C of chapter 221 of the General Laws
2 is hereby amended by striking out the final sentence and

3 inserting in place thereof the following two sentences:—The
4 secretary of said council, whether or not a member thereof,

5 shall receive from the commonwealth a salary of ten thou-

6 sand dollars.

7 The council shall be provided with the full-time services of

8 a law clerk, who shall be a recent law school graduate and

9 member of the Massachusetts bar to be selected by the

10 secretary and to serve on an annual basis at the pleasure of

1

1

the council; said law clerk to perform legal research, writing,

12 and whatever other duties the secretary shall prescribe, at an

13 annual salary equal to that received by the law clerks of the

14 superior court and the supreme judicial court.
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NOTE: On January 2, 1968, Senator James F. Burke, for

the Senate committee on Ways and Means, reported,

recommending that the House Bill to enlarge the scope

and functions of the Judicial Council (duplicate of

House, No. 4404), ought to pass. The rules were sus-

pended, on motion of the same Senator, and the bill was
read a second time and ordered to a third reading, read

a third time and passed to be engrossed, in concurrence.

The legislative year ended before final action could

be taken to secure enactment and the approval of the

governor.

THE JUDICIAL CONFERENCE OF MASSACHUSETTS

In 1956, the General Court authorized the creation of a Judi-

cial Conference. In 1967, the Supreme Judicial Court took posi-

tive steps to implement this earlier legislation. (General Laws,

Chapter 211, Section 3A et seq.)

By way of explanation. Section 3 of Chapter 2 11 of the Gen-

eral Laws reads as follows:

—

'The supreme judicial court shall have general supervision of all courts

of inferior jurisdiction to correct and prevent errors and abuses therein if

no other remedy is expressly provided; and it may issue writs of error,

certiorari mandamus, prohobition, quo warranto and all other writs and

processes to such courts and to corporations and individuals which may be

necessary to the furtherance of justice and to the regular execution of the

laws."

"In addition to the foregoing, the justices of the supreme judicial court

shall also have general superintendence of the administration of all courts

of inferior jurisdiction, including without limitation, the prompt hearing and

disposition of matters pending therein, and the functions set forth in section

three C, and it may issue such writs, summonses and other processes and

such orders, directions and rules as may be necessary for the furtherance

of justice, the regular execution of the laws, the improvement of the ad-

ministration of such courts, and the securing of their proper and efficient

administration. Nothing herein contained shall affect existing law governing

the selection of officers of the courts, or limit the existing authority of the

officers thereof to appoiiit administrative personnel."

General Laws, Chapter 211, Sec. 3C.
§ 3C. Executive secretary; duties. The executive secretary, subject

to the direction and supervision of the justices of the supreme judicial

court, shall perform the following functions and shall make reports and

recommendations to the justices of the supreme judicial court relative

thereto:

—
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(a) Examination of the administrative methods, systems and ac-

tivities, relating to their offices or employment, of the judges, clerks,

registers, recorders, stenographic reporters and employees of all courts

of the commonwealth and the offices connected therewith.

(b) Examination of the state of the dockets of the courts, securing

information as to their needs for assistance, if any, and preparation of

statistical data and reports of the business of the courts.

(c) Examination of the arrangements for accommodations for the

use of the courts and the clerks, registers and recorders thereof, and the

examination of the arrangements for the purchase, exchange, transfer

and distribution of equipment and supplies therefor.

(d) Investigation and collection of statistical data relating to the

expenditures of public moneys, state, county and municipal for the

operation and maintenance of the courts and the offices connected

therewith.

(e) Examination, from time to time, of the operation of the courts

and investigation of complaitats with respect thereto

(f) Attendance to such other matters necessary to carry out the

provisions of this section and sections three D, three E and three F
as may be assigned by the justices of the supreme judicial court. Added
St. 1956, c. 707, § 2.

The New Rule 3.16

Under the provisions of general rule 3:16, the new Judicial

Conference of Massachusetts:

—

(a) may consider and make recommendations on matters relating to the

conduct of judicial business, the improvement of the judicial system,

and the administration of justice in such manner as the Conference

from time to time may deem appropriate;

(b) may initiate and conduct legal research;

(c) shall assist this court in coordinating the activities of the several

courts;

(d) may conduct general conferences and educational meetings.

The Conference Rule 3:16 is fully set forth in Appendix "A"
at page 139 of this report of the Judicial Council.

In 1967 acting under the new rule, sub-committees of the Ju-

dicial Conference were appointed under the headings of Courts,

Judicial Education, and both Civil and Criminal Procedure.
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Our system of government is such that in the working out of

the separation of powers, we look to the Supreme Judicial

Court as the head of the judicial branch. Some have said that

it is curious that the section in the Massachusetts constitution

on "Judiciary Power" is shorter than the section pertaining to

Harvard University in Chapter V.

It has been said that the Massachusetts constitution presumes

the existence of the Supreme Judicial Court, it did not create

it. The United States constitution of 1789 states that:

—

Article III

Section 1. "The judicial power of the United States shall be vested in one

supreme court, and in such inferior courts as the congress may from time to

time ordain and establish."

The Supreme Judicial Court of Massachusetts had only been

in existence for five years when our constitution was established.

Previously, the judicial power, such as it was, derived from the

charter from England.

We can understand the operation of the supervisory power of

the Supreme Judicial Court, and the role of the Judicial Con-

ference by having reference to Article 30 of the Declaration of

Rights which precedes all else (except the preamble) in ouii

constitution of 1780.

"XXX. In the government of this Commonwealth, the legislative depart-

ment shall never exercise the executive and judicial powers, or either of

them; The executive shall never exercise the legislative and judicial powers,

or either of them; The judicial shall never exercise the legislative and ex-

ecutive powers, or either of them; to the end it may be a government of

laws and not of men."

To preserve the separation of governmental powers under the

constitution, to fulfill the role assigned to the judiciary by the

people through the General Court, beginning in 1782, it is nec-

essary for the Supreme Judicial Court to have general super-

intendence of all courts to prevent errors and abuses where

the people have provided no other remedy. The Judicial Con-

ference will assist the Supreme Judicial Court to exercise this

superintendence.
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The Legislative Power

It should also be kept in mind that the General Court has a

clearly defined power under the Massachusetts constitution, as

follows:

—

"The General Court shall forever have full power and authority to erect

and constitute judicatories and courts of record, or other Courts, to be held

in the name of the Commonwealth, for the hearing, trying, and determining

of all manner of Crimes, offences, pleas, process pliants, actions, matters,

causes and things whatsoever, arising or happening within the Common-
wealth, or between or concerning persons inhabiting, or residing or brought

within the same, whether the same be criminal or Civil or whether the said

crimes be capital or not capital, and whether the said pleas be real, personal

or mixed; and for the awarding and making out of execution thereupon. To
which Courts and judicatories are hereby given and granted full power and

authority, from time to time, to administer Oaths or Affirmations, for the

better discovery of truth in any matter in Controversy or depending before

them. . .

."

Thus the General Court constitutionally possesses the power

to create (and to dissolve) judicatories and courts of record.

Once in existence it is the primary responsibility of the judicial

branch of the government to operate the courts which have been

created.

Unlike the Judicial Conference, the Judicial Council exists to

observe the operation of the Judicial system. It exercises no

direct supervision over that system, and it has for more than

forty years advised the executive and the General Court on mat-

ters pertaining to the judicial system, and on matters of sub-

stantive law which vitally affect the commonwealth. With the

creation of the Judicial Conference it will be possible for the

Judicial Council to provide even more assistance to the executive

and the General Court.

Rules

The making of rules is inherently necessary in a judicial sys-

tem. The power to make rules can not depend entirely on a

statutory grant. If such were the case, such grant could be with-

drawn and the legislative branch could attempt to exercise ju-

dicial powers either directly or indirectly by declaring that ju-

dicial business could be done only in the matter dictated by the

legislative branch. This is, of course, constitutionally impossible.
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Some of the important specific statutory grants of rule mak-

ing power to the Supreme Judicial and Superior Courts include

the power to make rules (in cases not expressly provided for

by law) for simplifying and shortening pleadings, conducting

trials, presenting distinctly the questions to be tried by the jury,

giving a party such notice of the evidence which is intended to

be offered by the adverse party as will prevent surprise and

enable him to prepare for trial, remedying abuses and imper-

fections in practice, and diminishing costs, and for other pur-

poses. (G.L. Ch. 213, Sec. 3)

Under this specific statutory authority, and under the inherent

power of the judiciary, it is to be expected that new or revised

rules will be made from time to time. There is also the general

authority to issue such "rules as may be necessary or desirable

for the furtherance of justice."

In those cases where such rules might come into conflict with

an Act of the General Court, the Judicial Council, in liason with

the General Court acting under Section 34A of Chapter 244,

can consider such rules or methods and make a report to the

governor and the General Court. In our 40th Report for 1964 we
advised of the recent rules of the Supreme Judicial Court on

Assignment of Counsel in Non-Capital cases and on the matter

of Contingent Fees. We reported on Rule 15 which permitted oral

discovery and we observe that Rule 15 was clearly authorized

by Chapter 213, Section 3, Fifth, of the General Laws which

provides:

—

(The courts shall make rules etc . . . For the following purposes:—

)

"Fifth, Giving a party such notice of the evidence which is intended to

be offered by the adverse party as will prevent surprise and enable him to

prepare for trial."

Such a rule was further authorized under the general grant

of power.

We have set forth this information in our 43rd Report for the

assistance of His Excellency and the members of the General

Court in understanding the role and purpose of the new Massa-

chusetts Judicial Conference, and its subcommittees.
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The committee on the courts will seek to improve the ad-

ministration of justice in all of our other courts. The commit-

tee on judicial education will arrange for conferences and pro-

grams to assist the judiciary in the effective and efficient dis-

charge of judicial business.

Current Proposals For Rules

On October 25, 1967, the Committee on Administration of Jus-

tice of the Massachusetts Bar Association adopted the follow-

ing resolution:

—

"Resolved:—

1

.

That modern and simplified rules of civil procedure conformable

to the Federal Rules should be adopted by the Supreme Judicial

Court for the Judicial Department.

2. That procedural statutes superseded or requiring change as a result

of the adoption of the new rules should be repealed or amended by

the General Court.

3. That a committee of judges, lawyers, legislators, and law professors

should be appointed by the Judicial Conference to advise on the

new rules prior to their adoption and thereafter on an annual basis.

A similar resolution was adopted by unanimous vote of the

Civil Procedure Committee of the Boston Bar Association on Oc-

tober 18, 1967.

In our 16th Report for 1940 we said:

—

"As a first choice, we recommend turning over procedural control to the

courts. This will place responsibility where it belongs, and will lodge con-

trol in a body most conversant with the subject matter and best able to

make speedy change when change is needed. It is assumed that the court

will collaborate with bar committees, and, if the known conservatism of the

legal mind is not sufficient guaranty against radical action, it is plain that

no rule could stand which invaded constitutional rights or rights accorded

by substantive law."
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CONTINUITY OF THE COURTS IN AN ENEMY
ATTACK

HOUSE . . . (1967) ... No. 2212

An Act to authorize changes in sessions of courts in event of enemy
ATTACK.

1 Whereas, The deferred operation of this act would tend to

2 defeat its purpose which is to provide for continuity of govern-

3 ment in the judicial branch in event of enemy attack, therefore,

4 it is declared to be an emergency law, effective immediately, in

5 the interests of the public safety.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 639 of the acts of 1950, as amended, is hereby fur-

2 ther amended by inserting therein the following new section:

—

3 Section 20G. In the event that at any time enemy attack or

4 the effects thereof, or the threat of enemy attack or the an-

5 ticipated effects of enemy attack, shall make it imprudent, in-

6 expedient or impossible to hold a scheduled sitting or session of

7 any court of the commonwealth at the time or place fixed by

8 law or by any rule of court for the holding of such sitting or

9 session, the chief justice of said court, or in the absence thereof,

10 the justice presiding at such sitting or session or scheduled to

1

1

preside at such sitting or session, may suspend or postpone such

12 sitting or session or may alter the time or place of such sitting

13 or session and may order such sitting or session held at such

14 other time or place, within or without the commonwealth, as

15 may be appropriate and reasonable in the circumstances then

16 existing; provided, however, that nothing contained herein

17 shall alter the territorial or subject jurisdiction of any court of

18 the commonwealth.

HOUSE . . . (1967) ... No. 2213

An Act to authorize the judges of any court to sit in other courts in

event of enemy attack.

1 Whereas, The deferred operation of this act would tend to

2 defeat its purpose which is to provide for continuity of govern-
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3 ment in the judicial branch in event of enemy attack, there-

4 fore, it is declared to be an emergency law, effective immedi-

5 ately, in the interest of the public safety.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 639 of the acts of 1950, as amended, is hereby fur-

2 ther amended by inserting therein the following new section:

—

3 Section 20F. During a state of emergency declared by the

4 governor under the provisions of section five of this act because

5 of the occurrence of enemy attack, a justice or associate justice

6 or special justice of any court of the commonwealth may sit in

7 any other court of the commonwealth at the written request of

8 the chief justice or presiding justice thereof, or in the absence

9 of either, at the request of the senior justice present, and shall

10 have, and may exercise, while so sitting in such other court, the

1

1

full power and authority of a justice appointed to said court.

HOUSE . . . (1967) ... No. 2214

An Act to authorize the declaration of legal holidays in the event

enemy attack shall interrupt the operation of the judicial system.

1 Whereas, The deferred operation of this act would tend to

2 defeat its purpose, which is to protect the rights of citizens in

3 the event enemy attack shall interrupt the operation of the

4 judicial system, now, therefore, it is hereby declared to be an

5 emergency law effective immediately in the interests of the pub-

6 lie safety.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 639 of the acts of 1950, as amended, is hereby fur-

2 ther amended by inserting therein the following new section:

—

3 Section 20H. In the event that at any time enemy attack or

4 the effects thereof, or the threat of enemy attack or the antici-

5 pated effects of enemy attack, shall interrupt the conduct of

6 the affairs of the judicial branch of the government of the com-

7 monwealth, including, without limiting the generality of the

8 foregoing, the holding of any sitting or session of any court or

9 the conduct of business in the office of any clerk of court or

10 any register of deeds or probate, the governor is authorized to
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1

1

declare any such day on which such interruption has occurred

12 or may reasonably be anticipated will occur, as a legal holi-

13 day throughout the commonwealth or in any part thereof in

14 which such interruption may have occurred or may reasonably

15 be anticipated will occur; provided, however, that no such

16 declaration shall be construed to require the closing of any

17 public office which otherwise would be open for the transaction

18 of business nor to prohibit the transaction of business by the

19 legislative or executive departments of the government of the

20 commonwealth or its political subdivisions and provided fur-

21 ther that no such declaration shall be construed to prohibit the

22 transaction of any other lawful business on such day.

These bills were introduced at the request of the Massachu-

setts Director of Civil Defense and others.

Elsewhere in this report (page 32) we have set forth the pro-

visions of Chapter 211 Section 3 of the General Laws, as

amended in 1956, which re-affirms the unlimited superintendence

of all inferior courts by the Supreme Judicial Court.

Professor Charles Fairman of Harvard Law School mentioned

this 1956 amendment in the following terms:

—

"In the main, these ends (i.e. the continuity of the Judicial System) would

best be attained by a statute vesting a large order-and rule-making power

in the State's highest court. In 1956 the Massachusetts Legislature widened

the statute on superintendence of inferior courts by an amendment giving

the Supreme Judicial Court a general superintendence, including authority

to issue such orders, directions and rules as may be desirable for the fur-

therance of justice or for securing proper and efficient administration. The
needs of war in this regard are akin to the peacetime need for making the

administration of justice more rational, more flexible, and responsive to an

evolving society."

It is our opinion that the Supreme Judicial Court has the

power to deal with an enemy attack, including an H-Bomb. We do

not believe that any definite orders, directions and rules have

been made as yet, and the resolve requesting an investigation

of this matter by us points up the necessity for us to make a

recommendation to the Judicial Conference that this subject be

referred to the sub-committee on the Courts for preparation of

appropriate plans.
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We can also make the observation that the physical problem

of insurance that the Supreme Judicial Court would survive an

enemy attack should receive attention.

In a recent article in the Journal of the American Judicature

Society (Vol. 47, No. 10 p. 213), Edward A. McDermott, (speak-

ing as Director of the Office of Emergency Planning in the Ex-

ecutive Office of the President) cited that if federal, state, and

local governments are not prepared to govern after a disaster,

martial law would take over. McDermott cited a U. S. Supreme

Court decision:

—

"But the term "'martial law" carries no precise meaning. The Constitution

does not refer to "martial law" at all and no Act of Congress has defined

the term. ... In 1857 the confusion as to the meaning of the phrase was

so great that the Attorney General in an official opinion had this to say

about it: "The common law authorities and commentators afford no clue to

what martial law, as understood in England, really is. . . . In this country,

it is still worse." (8 Op. Atty. Gen. 365, 367, 368.) What was true in 1857

remains true today."

Duncan v. Kahanamoku, 327 U. S. 304 (1946)

This was a case which took place at Hawaii after December

7, 1941. The U. S. Supreme Court released two defendants con-

victed by a military court one of assault on sentries, and em-

bezzling stock by the other. In the same case the U. S. Supreme

Court held that the concept of martial law was "not intended to

authorize the supplanting of the courts by military tribunals."

In the Declaration of Rights in the Massachusetts Constitution

it is provided that no person can be subjected to martial law

(of the Commonwealth) but by the authority of the legislature.

(Art. 28 of the Dec. of Rights).

McDermott explained that planning for all three branches of

government was necessary if martial law was to be avoided,

i^ossibly the problem of the judiciary is still as vexing as any.

[n the Appendix to Chapter 33 of the General Laws, we have

provided statutory authority for continuity of government as fol-

ows:

—

Sec. 1 3-20A. Designation of successors by department heads. The com-

missioner or head of each executive or administrative department of the

commonwealth, including the state secretary, the attorney general, the treas-

urer and receiver-general, and the auditor, and the director or head of each
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division in each such department, shall designate, by name or position, five

persons in his respective department or division who shall exercise, succes-

sively, his duties in the event of his absence or disability. Each such designa-

tion shall be subject to approval by the governor and council and shall be in

effect until revoked by the officer who made such designation. Persons desig-

nated under this section to perform the duties of a department or division

head in his absence or disability shall perform such duties only in succession

to persons so authorized under any other provision of general or special law.

Added St. 1962, c. 767.

Sec. 13-20B. Vacancies; manner of filling. Any vacancy in any office

which, by reason of the provisions of any statute, is to be filled by the gover-

nor, with the advice and consent of the council, may, in the event of a vacancy

therein resulting from enemy attack and in the event that enemy attack or

the effects thereof prevents a quorum of the council from assembling, be filled

by the governor without the advice and consent of the council. Any appoint-

ment made under the authority of this section shall be temporary, pending

appointment in the usual manner, with the advice and consent of the council,

when circumstances shall permit. Added St. 1962, c 767.

Sec. 13-20C. Removals. Any officer, who, by reason of the provisions

of any statute, may be removed by the governor, with the advice and consent

of the council, may, in the event that enemy attack or. the effects thereof

prevents a quorum of the council from assembling, be removed by the gov-

ernor without such advice and consent, provided that the removal is for

grounds that would be grounds for removal with the advice and consent of

the council. Any removal made under the authority of this section shall be

temporary, pending removal in the usual manner, with the advice and con-

sent of the council, when circumstances shall permit. Pending such removal

with the advice and consent of the council, the governor may fill any vacancy

resulting from a removal effected under the authority of this section, by

appointment thereto without the advice and consent of the council. Added
St. 1962, c. 767.

Standby Judges

There appears to be no specific mention of judicial succes-

sion. In his study of this problem, Mr. McDermott said:

—

''Judicial Succession. The continued operation of a judicial system in-

volves many things. But one thing is basic and certain— courts can function

only if there are judges with authority to act. If a judge becomes a casualty

or is otherwise unavailable, it is necessary to have substitutes ready to exer-

cise the powers and discharge the duties of the office. In order to designate

such substitutes and clothe them with legal authority to act, emergency legis-

lation must be enacted.

The obvious need for emergency legislation for the judicial as well as the

executive and legislative branches of the state and local governments prompted
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the Office of Emergency Planning to have legislation prepared for considera-

tion by the states. A number of statutes have been drafted.'' This legislation

has the support of the Conference of Chief Justices which has recognized the

importance of such legislation in the following resolution.

Therefore, be it resolved that the Conference of Chief Justices

. . . recommend to state legislatures the careful consideration of legis-

lation to assure the continuity of civilian government— judicial, legis-

lative and executive.

One of the aforementioned statutes is "The Emergency Interim Executive

and Judicial Succession Act." The objective of the judicial succession pro-

visions of this statute is to provide adequate legal authority for the designa-

tion of standby judges in state and local courts. The standby judges would

be called "special emergency judges" and would be authorized to perform

the functions of the judiciary under post-attack conditions. This type of legis-

lation is necessary because judicial power may be conferred only by authority

of law. A person other than the regular judge may exercise the judicial

functions of the judge whenever the grounds provided for by law exist."

A proposal for a Judicial Succession Act reads as follows:

—

I

Special Emergency Judges: In the event that any judge of any court is

unavailable to exercise the powers and discharge the duties of his office, and

in the event no other judge authorized to act in the event of absence, disa-

bility or vacancy or no special judge appointed in accordance with the pro-

visions of the constitution or statutes is available to exercise the powers and

discharge the duties of such office, the duties of the office shall be discharged

and the powers exercised by the special emergency judges hereinafter pro-

vided for:

(a) The Governor, upon approval of this Act, shall designate for each

member of the Supreme Court special emergency judges in the number of

not less than three nor more than seven for each member of said Court and

shall specify their order of succession.

(b) The Chief Justice of the Supreme Court in consultation with the

other members of said Court, upon approval of this Act, shall designate

for each Court of record except the Supreme Court, special emergency

judges in the number of not less than three nor more than seven for each

judge of said Courts and shall specify their order of succession.

(c) The Judge of the Circuit Court (or the presiding or senior judge of

a circuit in consultation with the other judges of that circuit where there

is more than one judge), upon approval of this Act, shall designate not less

than three special emergency judges for Courts not of record within that

circuit and shall specify their order of succession.
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Such special emergency judges shall, in the order specified, exercise the

powers and discharge the duties of such officer in case of the unavailabiHty

of the regular judges or judges or persons immediately preceding them in the

designation. The designating authority shall review and revise, as necessary,

designations made pursuant to this Act to insure their current status.

Said special emergency judges shall discharge the duties and exercise the

powers of such office until such time as a vacancy which may exist shall be

filled in accordance with the constitution and statutes or until the regular

judge or one preceding the designee in the order of succession becomes avail-

able to exercise the powers and discharge the duties of the office.

II

Formalities of Taking Office: At the time of their designation, special I

emergency judges shall take such oath as may be required for them to exer-

cise the powers and discharge the duties of the office to which they may
succeed. Notwithstanding any other provision of law, no person, as a pre-

requisite to the exercise of the powers or discharge of the duties of an office

to which he succeeds, shall be required to comply with any other provision ;

of law relative to taking office.

Ill
I

Period in Which Authority May be Exercised: Special emergency judges

are empowered to exercise the powers and discharge the duties of an office

as herein authorized only after an attack upon the United States, as defined i

herein, has occurred. The Legislature, by concurrent resolution, may at any
|

time terminate the authority of said special emergency judges to exercise the

powers and discharge the duties of office as herein provided.

IV

Removal of Designees: Until such time as the persons designated as special

emergency judges are authorized to exercise the powers and discharge the

duties of an office in accordance with this Act, said persons shall serve in

their designated capacities at the pleasure of the designating authority and

may be removed or replaced by said designating authority at any time, with

or without cause.

It would seem to us that there should be further legislative

study of such a proposal.

In 1959, the Legislative Research Council made a report (Sen-

ate No. 520 of 1959) entitled "Succession and Continuity in State
|p

and County Government". This report did not deal at length with

the Judiciary but did recommend constitutional amendment:

Also in 1960, a constitutional amendment was proposed as

follows:

—
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Article of Amendment. The General Court, in order to insure con-

tinuity of the government of the commonwealth and the governments

of its political subdivisions in periods of emergency resulting from disas-

iter caused by enemy attack, shall have full power and authority to pro-

vide for prompt and temporary succession to the powers and duties of

public offices, of whatever nature and whether filled by election or

appointment, the incumbents of which may become unavailable for

carrying on the powers and duties of such offices, and to adopt such

other measures as may be necessary and proper for insuring continuity

of the government of the commonwealth and the governments of its

political subdivisions. In the exercise of the powers hereby conferred

the general court shall in all respects conform to the requirements of

this constitution except to the extent in the judgment of the legislature

so to do would be impracticible or would result in undue delay. Noth-

ing contained herein shall authorize any measure infringing upon the

rights secured to the people by Articles I to XXX, inclusive, of Part

the First of the Constitution of the Commonwealth."

In 1960 the General Court, by Chapter 38 of the Resolves of

960, requested the Judicial Council to investigate the matter

f the continued operation of the judicial system in the event of

n enemy attack upon or affecting the commonwealth of Massa-

husetts.

In the same year by Chapter 55 of the Resolves of 1960, a

pecial commission was authorized to make an investigation and

tudy relative to the continuation of state and local government

1 the event of an ATOMIC attack. This commission was to re-

ort on all three branches, legislative, executive and judicial,

nd the continuation of the function of each in the event of an

tomic attack.

We have considered the present proposals for legislation and

sport as follows:

—

HOUSE 2212 OF 1967

The first of these bills would merely permit the justice of the

ourt to deal with the postponement, or cancellation of the court

ession scheduled and would allow it to be held at whatever

'lace might be appropriate.

Here again, it would not appear that such legislation would
o more to provide for continuity of the judicial system than a

ule or order of the Supreme Judicial Court.

Authority for such suspension, postponement, or transfer of
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business to another place is already found in Section 3 of Chap-

ter 211.

If there is any possible question on the matter, it would be

extremely simple for the General Court to simply add the words

"or in the event of enemy attack, threat of attack, major catas-

trophe, or mass disaster," to section 3 of Chapter 211. If this

is desirable we recommend the following draft act which would

cover House 2212, 2213, and 2214 of 1967:—

1968 DRAFT ACT

Be it enacted etc.

1 Section \. Chapter 211 of the General Laws, as most recently

2 amended by Chapter 707 of the Acts of 1956 is hereby further

3 amended by adding after the words "the improvement of the admin-

4 istration of justice", in first sentence of the second paragraph,

5 the words "or in the event of enemy attack, threat of attack,

6 major catastrophe, or mass disaster".

We do not recommend House (1967) No. 2213 since a plan

for the re-assignment of justices under the conditions set forthi

in the bill can be prepared by the Supreme Judicial Court and
promulgated by a general rule.

HOUSE 2214 OF 1967

The third bill (House 2214 of 1967) presents us with an inter-

esting speculation. It would allow a governor, who might not

be the governor elected by the people, to declare a legal holi-

day(s) ONLY so far as the judiciary was concerned. In lines 15

to 20 inclusive it would appear that the transaction of business

by the legislative of executive departments of government would

continue but the Judiciary would have its hands tied.

There is no limit to the number of holidays which could be

declared.

We are certain that the sinister aspects of this proposal never

occurred to the proponents. How the judicial system might

function after a nuclear catastrophe, we do not even guess. We
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do know that where, and when it can function, it will bring what-

ver measure of justice that may be possible. It will deter com-

plete dictatorial government. It will adapt and it will begin again.

Should the Governor declare a state of emergency, it would

DC absurd to assume that the judge would operate in some sort

)f vacuum unaware that things were getting sticky.

As there is no value to this particular bill (House 2214) we
appose it.

We discussed the constitutional aspects of this type of legis-

ation in our 36th Report in 1960 at pages 87-98 inclusive. We
hen set forth the relevant sections of the Massachusetts con-

ititution which seemed to apply. The whole problem of continuity

)f government requires further attention, but as we pointed out

n 1960, we can not undertake the matter at this time.
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III. CIVIL PRACTICE
AND PROCEDURE

Directed Verdicts

HOUSE . . . (1967) ... No. 2019

An Act requiring a ruling on a motion for a directed verdict in civil

proceedings without waiving the right to introduce further evidence.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:
Ij

1 Chapter 231 of the General Laws is hereby amended by

2 inserting after section 120 the following section:

—

3 Section 120A. The defendant in a civil action shall be

4 entitled, as a matter of right, to a ruling upon his motion for
j

5 a directed verdict or upon his request for a ruling that the

6 evidence is insufficient to warrant a finding for the plaintiff,

7 upon the close of the plaintiffs case. A denial of such motion
|

8 or request shall not bar the offering of further evidence by the

9 defendant, whether or not he has reserved the right to do

10 so.

During a civil trial, such as an automobile case, and at the

close of the evidence presented by the plaintiff, counsel for the

defendant may offer a motion that the judge direct the jury to

give a verdict for the defendant.

The reason for such a motion is that, in the opinion of the de- •

fense counsel, the evidence offered, assuming all of it is believed,

would not, as a matter of law, justify the jury in finding for the

plaintiff.

If the plaintiff did not prove he owned the damaged vehicle,

,

he could not recover. If he showed an accident and proved no i

injury, he could not recover. There are innumerable examples

possible. Here we have a failure to prove the case.

In dealing with the motion for directed verdict, the court may
refuse to rule immediately, and hold the motion in abeyance

while the trial continues.

If there is a "fatal" variance between the case set forth in the

pleadings and the facts proved, a directed verdict is in order.

If no cause of action is alleged in the pleadings, then a directed

!
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/erdict is in order. Where the defendant proves a complete de-

fense, a motion for directed verdict is in order.

The moment of truth is indeed reached when the motion for

i directed verdict is filed because the defendant must rest his

ase. Thus, for the defendant, the directed verdict motion is a

calculated risk. If such a move is planned in advance, the de-

ense counsel will not cross-examine as fully as in other cases

)n the premise that evidence might be forthcoming which would

5e inconsistent with his position.

We recommend this bill.

The Federal Rules of Civil Procedure include a similar rule

vhich is as follows:

—

RULE 50(a)

VlOTION FOR A DIRECTED VERDICT AND FOR JUDGMENT NOTWITHSTANDING THE

VERDICT.

(a) Motion for Directed Verdict: When Made; Effect. A party

who moves for a directed verdict at the close of the evidence offered

by an opponent may offer evidence in the event that the motion is not

granted, without having reserved the right so to do and to the same ex-

tent as if the motion had not been made. A motion for a directed ver-

dict which is not granted is not a waiver of trial by jury even though

all parties to the action have moved for directed verdicts. A motion for

a directed verdict shall state the specific grounds therefor. The order

of the court granting a motion for a directed verdict is effective with-

out any assent of the jury. As amended January 21, 1963, eff. July 1,

1963".

Agreements for Continuance

HOUSE . . . (1967) . . No. 4714

An Act prohibiting the entries of nonsuits, dismissals or defaults in

ANY civil action IF THE PARTIES AGREE THAT THE CAUSE BE CONTINUED.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 23 1 of the General Laws is hereby amended by

2 inserting after section 58A the following section:

—



50 JUDICIAL COUNCIL I.D, 144

3 Section 58B. No order of a nonsuit, dismissal or default

4 shall be made by any court in any civil action if all the

5 parties to the proceedings have agreed, in writing and filed

6 with the court, that the cause be continued.

It is not in the interest of justice to permit counsel for the

parties to substitute a private agreement for the rules of court.

With the backlog of cases which faces all of our courts, we feel

that any attempt to delay the disposition of a case should not be

encouraged.

One might draw an incorrect conclusion from this bill. A per-

son who was not familiar with judicial proceedings might be led

to believe that our courts will not honor agreements of counsel

or the parties.

In almost every instance, the judge will sanction agreements

of counsel to waive procedural rules, and to continue the case

from time to time. However, it is necessary for the court to have

the exclusive ultimate authority over the case. When that time

comes when the parties can not show any sound reason for a

further continuance, the case should be turned out of court.

There is no other sensible procedure possible. The parties could

continue a case until a new judge was appointed, or until one

of them went around the world, or until the rights of third per-

sons went by the boards.

We simply can not countenance any amendment to the prac-

tice act which would prevent the judge from being master in

his own house. Nonsuits, dismissals, and defaults are rectified

and removed almost wholesale, and for reasons which some con-

tend are even trivial. There is no abuse existing here, nothing

to reform, and we unequivocally oppose this bill.

DISCOVERY BY INTERROGATORIES

HOUSE . . • (1967) • . . No. 2203

An Act relating to the filing of interrogatories.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 231 of the General Laws is hereby

2 amended by striking out section 61 and inserting the following

3 section:

—
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4 Section 61. Any party, after the entry of a writ or the filing

5 of a bill or petition, may interrogate an adverse party regarding

6 any matter not privileged, which is relevant to the subject mat-

7 ter involved in the pending proceeding, whether it relates to the

8 claim or defense of the interrogating party including the exist-

9 ance, description, nature, custody, condition and location of any

10 books, documents or other tangible things and the identity and

1

1

location of persons having knowledge of relevant facts. It is not

12 ground for objection that the answers will be inadmissible at the

13 trial if the information sought appears reasonably calculated to

14 lead to the discovery of admissible evidence. The interrogating

15 party shall not require the production or submission for inspec-

1

6

tion of any writing, plan, recording, model, photograph, or other

17 thing prepared by or for the adverse party, his attorney, surety,

18 indemnitor, or agent in anticipation of litigation or in prepara-

1

9

tion for trial unless the court otherwise orders on the ground that

20 a denial of production or inspection will result in an injustice or

21 undue hardship; nor shall the adverse party be required to pro-

22 duce or submit for inspection any part of a writing which re-

23 fleets an attorney's mental impressions, conclusions, opinions, or

24 legal theories, or, except as provided in section seven (b) the con-

25 elusions of an expert. The adverse party may not be interro-

26 gated on or be required to produce for inspection any liability

27 insurance policy or indemnity agreement unless such policy or

28 agreement would be admissible in evidence at the trial of the

29 action.

1 Section 2. Section 63 of said chapter 231 is hereby amended

2 by striking out, in the first sentence, the words "nor to disclose

3 the names of witnesses, except that the court may compel the

4 party interrogated to disclose the names of witnesses and their

5 addresses ifjustice seems to require it, upon such terms and con-

6 ditions as the court deems expedient".

The purpose of this bill, according to the information avail-

able to the Judicial Council, is to place written interrogatories

on the same basis as Oral depositions which are now provided

for under Rule 15 of the Rules of the Supreme Judicial Court.

The proposed legislation is based largely on Rule 26 (b) of

the Federal Rules of Civil Procedure which is one of several

rules in the Federal courts which is applicable to discovery by

oral and written questions.

We would like to stress to the General Court that the sel-

ection of individual sections of the Federal Rules of Civil

Procedure for introduction into the Massachusetts "Prac-

tice Act", Chapter 231, is not to be encouraged.
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The reason for this is because the Federal Rules of Civil Pro-

cedure and the Federal Rules of Criminal Procedure are com-

prehensive interlocking and inter-related sets of procedural rules

which are intended to govern judicial proceedings from the strict

procedural point of view.

Isolation of one rule or one section of a rule and the recom-

mendation that this one rule or section, however effective it

might seem, be a law in Massachusetts will often create more

problems than it will solve.

Rule 33 ofthe Federal Rules ofCivil Procedure provides among
other things:

—

"Interrogatories may relate to any matters which can be inquired into under

Rule 26 (b), and the answers may be used to the same extent as provided in

Rule 26 (d) for the use of the deposition of a party. Interrogatories may be

served after a deposition has been taken, and a deposition may be sought after

interrogatories have been answered, but the court, on motion of the deponent

or the party interrogated, may make such protective order as justice may re-

quire. The number of interrogatories or of sets of interrogatories to be served

is not limited except as justice requires to protect the party from annoyance,

expense, embarrassment, or oppression. The provisions of Rule 30 (b) are

applicable for the protection of the party from whom answers to interroga-

tories are sought under this rule."

As can be seen by a reading of rule 26 (b), the scope of writ-

ten interrogatories under the federal rule is much broader than

under the rule in effect in Massachusetts.

Rule 26 (b) provides as follows:

"(b) Scope of Examination. Unless otherwise ordered by the court as pro-

vided by Rule 30 (b) or (d), the deponent may be examined regarding any

matter, not privileged, which is relevant to the subject matter involved in the

pending action, whether it relates to the claim or defense of the examining

party or to the claim or defense of the examining party or to the claim or

defense of any other party, including the existence, description, nature, cus-

tody, condition and location of any books, documents, or other tangible

things and the identity and location of persons having knowledge of relevant

facts. It is not ground for objection that the testimony will be inadmissible

at the trial if the testimony sought appears reasonably calculated to lead to

the discovery of admissible evidence."

We should first note that the Federal rule allows for DISCOV-
ERY of matters before trial, and answers are required in writing

regardless of whether or not such answers would be admissible

at trial.
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Interrogatories as Evidence

Under the present practice in Massachusetts courts, the inter-

rogatories and their answers are admissible during a trial. For

this reason counsel very often refuse to answer an interrogatory

question which seeks information which would not be admissible

at trial. Lawyers are familiar with the rather impressive body of

law in Massachusetts which is applicable to interrogatories.

If the proposed legislation were enacted, interrogatories could

no longer be used during trial as is now the case. The purpose

of written interrogatories would be changed from one which

seeks to introduce legally admissible evidence into the case for

all purposes to one which seeks to permit the parties to obtain

discovery of facts before trial. We do not necessarily condemn

the latter purpose but to accomplish it far more must be done

than the mere enactment of House 2203 of 1967.

We would also point out that such a proceeding would not

readily lend itself to use in the District Courts. Cases in the Dis-

trict courts are generally not of a magnitude to call for full scale

discovery techniques. At present the basic elements of the in-

terrogatory section of Chapter 231 Sec. 61 are:

—

"Any party, after the entry of a writ or the fihng of a bill or petition, may
interrogate an adverse party for the discovery of facts and documents ad-

missible in evidence at the trial of the case. No party shall file as of right

more than thirty interrogatories
"

This procedure is applicable to all courts at the present time

and while it has many defects it serves the routine case fairly

well.

We do not recommend the enactment of this legislation.

IMPLEADER

HOUSE . . . (1967) ... No. 2022

An Act relative to the persons who may be joined by impleader.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:
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1 Section 4B of chapter 23 1 of the General Laws, as added by

2 chapter 696 of the acts of 1964, is hereby amended by striking

3 out the first sentence and inserting in place thereof the

4 following sentence:—Before the filing of his answer, or

5 within thirty days thereafter, a defendant, on notice to

6 plaintiff, may, as third-party plaintiff, enter a writ and have

7 served a summons and third-party declaration upon a person

8 who is or may be liable to him for all or part of the plaintiffs

9 claim against him.

10 The said section four B of chapter two hundred and thirty-

1

1

one of the General Laws is further amended by striking out

12 the fifth sentence and inserting in place thereof the following

13 sentence:—A third-party defendant may proceed under this

14 section against any person who is or may be liable to him for

15 all or part of the claim made in the action against the third-

16 party defendant, and subsequent parties defendant may,

17 likewise, proceed under this section against persons who may
18 in turn be liable to such subsequent parties defendant for all

19 or part of the claims made against such subsequent parties

20 defendant.

We recommend this bill.

This is a technical change in the procedure for bringing a

party into a lawsuit who may be liable for all or part of the claim

that is being made.

It should be the aim of the procedural statute (here, Chapter

23 1, Sec. 4 B) to join in one action— that is in one case— all

of the parties who have a claim as well as all those against

whom such a claim is being made.

In the Federal Rules of Civil Procedure (Rules 20 and 22)

it is permitted to collect together in one lawsuit all of the parties

who have a right to relief by reason of one transaction. In addi-

tion all defendants involved in one action may be joined. Under

Rule 22 of the Federal Rules, such persons as may have a claim

against the plaintiff may be joined as defendants and they may

be required to bring in other parties by interpleader.

Under the present provisions of Section 4 B of Chapter 23 1

,

the original plaintiff sues the original defendant. The original de-

fendant, being of the opinion that if he is found liable, he has a

claim on another, can implead that other in the case as a third

party defendant. The third party is thus brought into the one

case so that the rights of all can be settled.

The third party defendant can, in turn, bring in other "third

party" defendants but because of the existing language of Sec-



P.D, 144 JUDICIAL COUNCIL 55

tion 4 B, none of these added "third party" defendants can make
a claim against the original defendant or the original plaintiff

for the simple reason that the original parties to the case are

excluded from the arrangement.

Thus under existing law, you can only implead one who is

''not a party to the action."

These important words, viz ''not a party to the action" should

be stricken from Section 4 B of Chapter 23 1 in order to allow

impleader in cases where it would be useful, and where it can

not be used because of the restriction in the statute.

PROBATE COURTS SEPARATE SUPPORT

HOUSE . . . (1967) ... No. 1455

An Act to amend the requirements for the filing of a petition for

separate support.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 32 of chapter 209 of the General Laws is hereby

2 amended to read as follows:

—

Section 32. If a husband fails

3 without justifiable cause to provide suitable support for his

4 wife, or deserts her, or if the wife has justifiable cause for living

5 apart from her husband, or if the husband is deserted by his

6 wife or has justifiable cause for living apart from his wife,

7 whether or not he or she is actually living apart, the probate

8 court may, upon his or her petition, or if he or she is incom-

9 petent due to mental illness or mental retardation, upon peti-

10 tion of the guardian or next friend, prohibit the husband or

1

1

wife from imposing any restraint on the personal liberty of

12 the other during such time as the court by its order may direct

13 or until further order of the court thereon and upon the applica-

1

4

tion of the husband or wife or of the guardian of either the court

15 may make further orders relative to the support of the wife and

16 the care, custody and maintenance of their minor children, may
17 determine with which of their parents the children or any of

18 them shall remain and may, from time to time upon similar

19 application revise and alter such order or make a new order or

20 decree as the circumstance of the parents or the benefit of the

21 children may require.

22 Upon request by the court, state police, local police or pro-

23 bation officers shall make an investigation in relation to any

24 proceeding hereunder and report to the court. Every such re-

25 port shall be in writing and shall become part of the records of

26 such proceedings.
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We recommend this bill.

The changes suggested by this legislation are:

—

(1) In a case where the wife is still living in the same house with the

husband, but has justifiable cause for living apart from him, the court

may make an order forbidding the husband to interfere with the per-

sonal liberty of the wife, and an order for custody of the children and

orders for support. The husband would have a similar right.

(2) In the existing statute there is reference to insanity as a ground

for action by the probate court for the protection of one of the spouses

and the children. The proposed amendment would change this word

to "mental illness or mental retardation."

Under existing law, the offended spouse must be actually out

of the house living apart from the husband if she wishes the

court to make an order restraining him from interfering with her,

and an order for the support of herself and the children.

The proposed bill would allow the court to act where it was

demonstrated that although there was actual cause existing why
the wife was entitled to live apart from the husband, she could

not do so for financial or other reasons. In effect, the wife would

not have to move out to get an order from the Probate Court.

The necessity for the second amendment is more obvious as

we learn more about mental illnesses. The amendment is re-

medial and will make it more practical for the Probate Courts

to act in such cases. The law in these instances is permissive

and not mandatory and the final discretion rests with the Pro-

bate judge.

A VARIETY OF PROPOSALS

HOUSE . . . (1967) ... No. 3452

An Act relative to the improvement and modernization of court pro-j

cedures, and the creation of an appellate division.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Services of a summons or writ of complaint

2 must be accompanied by a copy of the declaration or bill of
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3 complaint. When no attachment or restraining order is

4 sought services in hand can be made by the attorney or a

5 disinterested party who shall so state on the back of the writ

6 under the pains and penalties of perjury.

1 Section 2. No court hearing civil or equity cases shall

2 appoint an auditor or master without the written consent of

3 the parties, and then only after a pretrial.

1 Section 3. All parties in any action, civil, equity or

2 criminal, may submit their case on agreed statement of facts

3 in writing at any time.

1 Section 4. No person shall be exempt from jury duty

2 except an individual with a criminal record, a mother with

3 children under sixteen years of age, or an individual whose

4 reason in writing has been accepted by the trial judge.

1 Section 5. No judge of a court whose jurisdiction exceeds

2 one hundred thousand in population shall practice law or be

3 associated with any law firm.

1 Section 6. In any court, during trial of civil, equity or

2 criminal cases no witness shall be present except the parties

3 and the witness testifying.

1 Section 7. In the superior court, in civil and equity cases,

2 within thirty days after an answer, demurrer or any other

3 pleading is filed, the plaintiff and the defendant shall each file

4 interrogatories and notice to admit facts; the defendant shall

5 file within thirty-five days. The court shall determine by rule

6 when the interrogatories and the notice to admit facts have

7 been fully and finally answered. Once the interrogatories and

8 the notice to admit facts have been fully and finally

9 answered, the case shall automatically be placed on a pretrial

10 list. When reached for the pretrial, the attorneys for the

1

1

respective parties shall give the pretrial judge a written

12 statement of the facts of the case together with an affidavit or

13 affidavits from the respective parties detailing in a summary
14 manner the truth of the case or defense. If the case is not

15 settled, the pretrial judge shall designate the issues and order

16 the case ready for trial. The interrogatories and the notice to

17 admit facts together with the answers may be introduced at

18 the trial as provided by law. The respective affidavits shall be

19 part of the record for consideration at all stages of the case. If

20 at the pretrial or before trial, the veracity of the affidavits is

21 questioned, the attorney or party questioning the affidavits

22 may cause the affiant and other witnesses to be summoned to

23 his office or a court house with the affiant's attorney present

24 and before an approved court stenographer examine the
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25 affiant and other witnesses. If after examination the parties

26 do not agree on their differences the record shall be presented

27 to the pretrial judge who shall, subject to exceptions, order

28 such correction, addition or elimination as he may deem just

29 and proper. Such correction, addition or elimination together

30 with the exceptions shall be entitled "Supplement to the

3 1 Affiant's Original Affidavit."

1 Section 8. Each party's affidavits and the attorneys'

2 statements to be presented to the pretrial judge, except for

3 written papers or documents involved in the case, shall not

4 exceed fifteen eight and one half by thirteen sheets, typed

5 double space on one side only.

1 Section 9. Once the case is on the pretrial list, any paper

2 or document filed by any of the parties shall be accompanied

3 by a fee of one dollar, plus such other fees required by law or

4 order of the court.

1 Section 10. There shall be trials by juries only in the

2 superior court. After a civil or an equity case has been

3 pretried and the issues therein designated, if no jury is

4 claimed or required, the pretrial judge may send said civil or

5 equity case to the probate court of the county in which the

6 case was started or to the district court in which said case

7 could have been started. Subject to appeal, exceptions or

8 report to the appellate division of the superior court, said

9 case shall be tried in said probate court or district court as if

10 originally commenced therein. Said probate or district courts

1

1

hearing said cases shall have the same powers as those held

12 by the superior court.

1 Section 11. There shall be an appellate division of the

2 superior court for the rehearing of matters of law arising in

3 civil, equity and criminal cases therein. Said division shall

4 consist of panels of three judges of said court. Said judges are

5 to be designated in rotation by the chief justice of said court.

6 Each panel is to sit for not more than thirty days, and no

7 judge is to sit on consecutive panels.

1 Section 12. The time and manner of preparing the papers

2 for the appellate division shall be in accordance with section

3 one hundred and thirty-five of chapter two hundred and

4 thirty-one of the General Laws, as if preparation were for the

5 supreme judicial court, except that the papers need not be

6 printed. The appeal, bill of exceptions or report shall be filed

7 with a fee of ten dollars with the clerk in the county in which

8 the case originated. Said clerk shall forward the same to the

9 superior court clerk of Suffolk county. Said appellate division,

10 subject to appeal and review by the supreme judicial court.



P.D. 144 JUDICIAL COUNCIL 59

1

1

shall have the same powers as those held by the supreme

12 judicial court to arrive at a final decision.

1 Section 13. An appeal to the supreme judicial court shall

2 lie from the final decision of the appellate division of the

3 superior court. Claims of appeal shall be filed with the clerk

4 of the county in which the case originated within ten days

5 after notice of the appellate division's final decision. Printing

6 of the appeal and all pertinent papers shall be in accordance

7 with section one hundred and thirty-five of chapter two

8 hundred and thirty-one of the General Laws.

1 Section 14. All actions shall be taken to the supreme

2 judicial court by way of appeal. At any stage, in any court,

3 no action shall be dismissed for any error in procedure unless

4 the erring party has failed to make the necessary correction

5 within ten days after notification of such error.

1 Section 15. Any judge of the superior court may send any

2 case to the probate or district courts in the respective

3 counties or judicial district for pretrial. There said case is to

4 be pretried and the issues designated. If the case is not settled

5 at said pretrial and a jury trial is required said case shall go

6 back for trial on the designated issues, otherwise said case

7 shall remain in the probate or district court for trial as if it

8 had been originally started there, with the right to go to the

9 appellate division of the superior court by way of appeal, bill

10 of exceptions or report.

The several suggestions for improvement and modernization

of court procedures which are contained in House (1967) 3452

:;ould probably be better described as objectives rather than con-

crete legislative proposals. These objectives are easy to set forth

but difficult to attain. Although we do not recommend this bill,

the following comments may be of assistance to the General

Court.

Section 1 . The practice of serving a copy of the declaration or

complaint with the writ is followed in the Federal Courts and in

many state courts. It has never been the practice in Massachu-

setts. In cases where an attachment is made the defendant may
have a copy of the declaration within three days, on written de-

mand.

Section 2. In Equity cases, it is inherent that the court shall

have the power to appoint a Master to hear the evidence without
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the consent of the parties, and even over their objection. This

power should survive any rule change. The power to appoint an

auditor without consent of the parties is a power which the court

must retain for the foreseeable future.

Section 3. To some extent, in civil cases and in Equity cases,

the parties may now submit their cases on agreed statements of

fact in writing. This suggestion assumes that such a thing is not

done. The reason why it is not done more often is that few cases:

can be decided in such fashion. We cannot see how a criminal

case (except the most simple one) could be handled in this

manner as a practical matter.

Section 4. To the extent that all citizens who are capable and

competent should serve as jurors, we concur in the suggestion.

We doubt that this provision adds very much to our existing law.

Section 5. It is the hope of all concerned with the adminis-

tration of justice that full time judges will be adequately com-

pensated and sufficiently busy with their judicial duties so that

the private practice of law would not be possible.

Section 6. Sequestration of witnesses during a trial can be;

ordered by the judge for adequate reasons at the present time.

There is no particular need to make this mandatory.

Section 7, 8, 9. Since the beginning of English law, and un-

doubtedly even in ancient times, all of those concerned with thei

trial of controversies have been interested in defining the issues'

to be decided. Were this the best of all possible worlds, the

proposal set forth might be considered. Experience of some cen-

turies indicates that the proposal would best serve as a model

of perfection.

Sections 10-15. These sections deal mainly with a proposal

for an appellate division in the superior court. Elsewhere in ouri

43rd Report, we have discussed this proposition.
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IV. CRIMINAL LAW
AND PROCEDURE

Arrest Without A Warrant

HOUSE . . . (1967) . . No. 1851

^N Act authorizing the arrest without warrant in hit and run cases.

Be it enacted by the Senate and House of Representatives in General Court

-issembled, and by the authority of the same, as follows:

1 Section 21 of chapter 90 of the General Laws is hereby

2 amended by inserting before the last clause in the first

3 sentence thereof, the following clause:—, or any person who
4 operates a motor vehicle upon any way or in any place to

5 which members of the public have a right of access as invitees

6 or licensees, without stopping and making known his name,

7 residence, and the register number of his motor vehicle, goes

8 away after knowingly colliding with or otherwise causing

9 injury to any person,

SENATE . . . (1967) ... No. 459

\n Act authorizing a police officer to arrest a person for uttering a

false prescription to procure drugs.

Be it enacted by the Senate and House of Representatives in General Court

issembled, and by the authority of the same, as follows:

1 In General Laws Chapter 94, Section 187D. Penalty for

2 Violation of SS. 186. Amend said section by adding after the

3 word "alters" the words "or utters". Also add the following

4 paragraph:

—

5 "Any police officer who has probable cause to believe that

6 a person is violating any provision of this section shall detain

7 or arrest said person without the necessity of obtaining a war-

8 rant and seize such drugs."
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SENATE . . . (1967) ... No. 46C

An Act authorizing a police officer to arrest certain persons who ar

suspected of being in illegal possession of harmful drugs.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 In General Laws Chapter 94, Section 178B. Illegal Posses-

2 sion of Certain Harmful Drugs Penalized. Amend said section

3 by adding the following paragraph—
4 "'Any police officer who has probable cause to believe that

5 a person is violating any provision of this section shall detain

6 or arrest said person without the necessity of obtaining a

7 warrant and seize such drugs."

We Recommend Again that the Police be Author-

ized to Make Arrests Without a Warrant for Misde-

meanors Committed in their presence.

Since 1964 the Judicial Council has continually urged that po-

lice officers be given authority to arrest and detain persons who
commit a misdemeanor in their presence, regardless of whethen

or not there is a breach of the peace.

The present law pertaining to misdemeanor arrests is derived

from the common law. Well before the present series of consti-

tutional decisions by the United States Supreme Court relating to

arrests, the trend was to broaden the authority of the police to

arrest with out a warrant. In probably two-thirds of the states of

the United States, the police have authority to arrest for a mis-

demeanor committed in their presence which does not involve

a breach of the peace.

Legal authorities and writers have urged that the police be given

wide arrest powers in misdemeanor cases for at least a genera-

tion. One of the arguments is based on the lack of real distinc-

tions between misdemeanors and felonies in many instances. The

inability of the officer to make an arrest for a serious misdemean-

or is something which contributes to the general lawless attitude

which is now reaching scandalous proportions.

The general court has recognized that the officer must be

given additional authority to arrest without a warrant in the case

of (1) glue sniffing, (2) certain gaming and gambling, (3) minors
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transporting alcoholic beverages, and (4) offenses concerning

false liquor purchase identification cards. In the last two sessions

3f the legislature, these misdemeanors, none of which involve a

breach of the peace, have been put on the list of cases where

ao warrant is necessary.

The "Uniform Arrest Act" which was drawn up in 1 942 pro-

vides in Section 6 that a police officer may arrest for misdemean-

3rs not committed in his presence if the officer believes the

Dffender will not be apprehended unless an immediate arrest

is made. This proposal, which is one made a generation ago,

^oes far beyond what we have recommended.

Some have objected to misdemeanor arrests without a war-

rant on the grounds that inexperienced police officers will create

1 considerable amount of trouble for people, particularly in auto-

mobile offenses, which should be avoided. It is argued that ex-

perienced police officers have sufficient training and common
sense to use their discretion in making such arrests while young-

er men tend to be over-zealous. The position taken by these

opponents of the extension of the power of arrest is not wholly

unreasonable but the unfortunate consequence is that we do not

^ive the police the power they need for fear that in some cases

it will be abused.

Possibly the answer is that the police officer should be given

authority to issue a summons at the scene of a motor vehicle

offense, rather than to make an arrest where no breach of the

peace was committed. In cases of technical violations of mu-

nicipal by-laws, a similar procedure could be followed.

We do not wish to be quoted as urging arrests of people for

expectorating on the sidewalk, although the arrest of "litterbugs"

[night prove salutary as well as a boon to municipal economy.

In attempting to cope with the lawlessness of the era, the po-

ice have been saddled with constricting, but necessary, constitu-

ional prohibitions.

It is thus particularly necessary at this time to grant them au-

:hority to uphold the law both in the particular situation and the

[aw as a sustaining basis of society. The outmoded distinctions

in the law of arrest for misdemeanors no longer make sense. The
General Court has already realized this in the cases mentioned

including gambling.
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We feel that it would be better to grant complete authority

to the officer rather than to enact, piecemeal, a long list of mis-

demeanor offenses for which an arrest can be made without a

warrant. It is getting to the point where the officer must have a

gun on one hip and a law book on the other, and this is unde-

sirable.

Recognizing the argument of many concerned individuals that

by reason of inexperience, over-zealousness, or even personal

animosity, some officer might over-step the bounds, we recom-

mend that thought be given to the idea of having the officer

issue a summons for vehicle offenses as is now done in many
instances.

The alleged offender could justify his position, if it was a good

one, to a judge who would refuse to permit a prosecution oni

flimsy evidence, or in a case where the interests of society would

not be served by the issuance of a complaint.

As to the specific bills referred to us, we recommend each of!

them* but we go beyond the specific recommendation and re

new our previous proposal as follows:

—

1968 DRAFT ACT

Section 28 of chapter 276 of the general laws is hereby amended by

STRIKING out SUCH SECTION AS IT NOW APPEARS AND SUBSTITUTING IN PLACE

thereof the following:—

1 Any officer authorized to serve criminal process may ar-

2 rest without the issuance of a warrant, and detain a person

3 found by him in the act of steaUng property in his presence,

4 regardless of the value of the property stolen, and may arrest

5 and detain a person who commits a misdemeanor in his pres-

6 sence, and may also arrest and detain a person charged with a

7 misdemeanor, without having a warrant for such arrest in his i

8 possession if the officer making the arrest and detention shall
'

9 have actual knowledge that a warrant, then in full force and ef-

10 feet for the arrest of such person has in fact issued.

'The "detain" concept:—In view of recent decisions on matters of constitu-

tional law, we would recommend that if the General Court sees fit to enact

Senate (1967) No. 459, or Senate (1967) No. 460, the words "detain or" should

be eliminated.
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AUTHORITY FOR ARRESTS
WITHOUT A WARRANT— 1968

Partial List of Instances where a Police Officer May Arrest

for Misdemeanor Without a Warrant.

^'hapter Section Offense

77 7, 13 Truant Officers may take children into custody

for violation of probation or for truancy.

56 67 Police Officers may arrest for violations of elec-

tion laws, Chapters 50-56.

90 21 Failure to have operators license at hand by a

person who violates vehicle laws; also for im-

properly equipped vehicles in some instances.

91 58 Persons found in the act of committing a mis-

demeanor in or upon any of the rivers, harbors,

bays or sounds within the commonwealth.

102 3 Illegal boarding of vessels, and certain offenses

relating to seamen.

Illegal sale of securities.

Foulment of domestic water supply.

Person bathing in pond or stream etc. used for a

public or domestic water supply.

Escapee from juvenile correctional institutions.

Liquor Identification Card Violations; Transpor-

tation by Minors.

Possession of bomb or explosive without authority.

Railroad Police may arrest persons committing

certain offenses on railroad property if the offense

is committed in the presence of the railroad or

steamboat police.

159 104 Throwing missiles at a locomotive or interfer-

ing with the train.

160 220 Unauthorized riding on a freight train.

110 A



272
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The Statutes listed were enacted at different times during the

history of our commonwealth to cope with existing conditions.

At present the general disrespect for law seems to require not

a partial stop gap measure but a full scale grant of authority

covering criminal conduct in all of its aspects.

In recent months some of the criminal statutes of our common-
wealth have been held up to ridicule, and indeed Chapter 266
Section 16 does now seem absurd. However, a glance at the

photographs in House Document No. 2300 of 1914, and a read-

ing of the description of the labor camps into which immigrants

were herded will present quite a different picture of the situation.

It was only with such statutes, which are now archaic, that the

social problem could be controlled.

We should also take the pains to point out that Chapter 367
of the Acts of 1967 and any existing statutes which make it a

criminal offense to act in a suspicious manner, or to be a mere
tramp, vagabond, or the like, and subject such persons to arrest,

with or without a warrant, are unlikely to be upheld as constitu-

tional. If the problem of suspicious persons and nomads is to be
dealt with, the General Court will have to find some other way
to do it. Those who merely "drop out" of our society are not by
that decision alone subject to prosecution.

"STOP AND FRISK"

HOUSE . . . (1967) ... No. 3013

An Act further defining the powers of police officers and the courts

relative to persons suspected of certain crimes.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Section 98 of chapter 41 of the General Laws,

2 as most recently amended by section 1 of chapter 688 of the

3 acts of 1957, is hereby further amended by striking out the

4 third and fourth sentences and inserting in place thereof the

5 following sentences:—A police officer may stop any person

6 abroad whom he has reasonable ground to suspect is committing,

7 has committed or is about to commit a crime, and demand of

8 him his name, address, business abroad and whither he is
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9 going. Any person so questioned who fails to identify himself

10 or explain his actions to the satisfaction of the officer may be

1

1

detained and further questioned and investigated. The total

12 period of detention provided for by this section shall not exceed

13 two hours. The detention shall not be considered an arrest

14 and shall not be recorded as an arrest in any official record.

15 At the end of the detention the person so detained shall be re-

16 leased or be placed under arrest and charged with a crime.

1 Section 2. Said chapter 41 is hereby further amended by

2 inserting after section 98 the following two sections:

—

3 Section 98A. A police officer may search for a dangerous

4 weapon any person whom he has stopped or detained as pro-

5 vided in section ninety-eight, whenever he has reasonable

6 ground to believe that he or others are in danger if the person

7 possesses a dangerous weapon. If the officer finds a weapon, he

8 may take and keep it until the completion of the questioning,

9 when he shall either return it or place said person under ar-

10 rest. The arrest may be for any violation of the General Laws

1

1

pertaining to the unlawful carrying on his person or the un-

12 lawful possession of certain firearms and other dangerous

13 weapons.

14 Section 98B. Whenever a police officer has reasonable

15 ground to believe that a crime has been committed, he may

16 stop any person who he has reasonable ground to believe was

17 present thereat and may demand of him his name and address.

18 If the person fails to identify himself to the satisfaction of the

19 officer, he may take the person before the next sitting of the

20 court. If the person fails to identify himself to the satisfaction

21 of the magistrate, the latter may require him to furnish secur-

22 ity for his further appearance, may commit him to jail until

23 he so identifies himself or may make other disposition is keep-

24 ing with the purpose of this section and in the interest of

25 justice.

The proposed statute involves what is known as the "Stop and

Frisk" law. Our consideration of this legislation has been attended

with no small amount of caution lest we fail to get timely notice

of the very latest in constitutional law from our own Supreme

Judicial Court, and the United States Supreme Court.

Section 1 of House (1967) 3013 deals with Chapter 41 Section

98 of the General Laws. In Commonwealth v. Alegata, (1967

Advance Sheets, p. ) it was held that a person may

not be arrested and prosecuted merely for acting suspiciously.

In Commonwealth v. Lehan, 347 Mass. 197, however, it was

held (and confirmed in Commonwealth v. Alegata) that G.L.

Chapter 41 Sec. 98:— i
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'constitutionally permits a brief threshold inquiry where sus-

picious conduct gives the officer 'reason to suspect' the questioned person

of 'unlawful design', that is, that the person has committed, is committing,

or is about to commit a crime. What is reasonable within the principle of

threshold inquiry must be decided in each case. An individual who acts in

a suspicious way invites threshold investigation. It does not unreasonably

invade the individual's right of privacy to hold that the price of indulgence

in suspicious behaviour while abroad at night is a police inquiry."

So much then for the right of the pohce to "Stop",

"the right of threshold inquiry does not include the right to search

for evidence of crime in the absence of probable cause for arrest. Hence

the officers might not constitutionally inspect the packages without Lehan's

consent. We are of the opinion, however that an officer may act reasonably

to assure that the inquiry can proceed in a manner consistent with the

officer's safety."

In the 1964 Lehan case, the Supreme Judicial Court cited Sec-

tion 3 of "The Uniform Arrest Act" which reads in Part:

—

"A peace officer may search for a dangerous weapon any person whom
he has stopped or detained to question whenever he has reasonable

ground to believe that he is in danger if the person possesses a dangerous

weapon "

In the Lehan case the search was not a search for a weapon,

and thus was not a lawful search.

In the recent decisions of the United States Supreme Court,

one can find the principle that the States of the Union are not

precluded from developing "workable rules" governing arrests,

searches, and seizures to meet the "practical demands of effec-

tive criminal investigation and law enforcement" provided that

those rules do not violate the constitutional proscriptions of un-

reasonable searches and seizures. (See Ker v. California, 374

U. S. 23)

Constitutional Issues

In connection with the right to "frisk" there are constitutional

protections which restrict the search to that which would be in-

cident to a lawful arrest. If the "workable rules" include a rule

allowing the police officer to protect himself, he should have the

right to search for a weapon.
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Section 1 of House (1967) No. 3013 runs into constitutional

difficulty when it provides for a detention period for up to two

hours.

Section 2 of the bill contains other constitutional problems.

On July 1, 1964 a "Stop and Frisk" law (Chapter 180a of the

New York Code of Criminal Procedure) became effective in New
York. The New York law is similar to Section 1 of the proposed

legislation but does not include the two hour detention period.

This New York law is the subject of a current consideration by

the United States Supreme Court. Until the area is more clearly

defined, we do not recommend any new legislation, and we do

not recommend House ( 1 967) No. 30 1 3 in any event.

To more clearly define their rights and obligations, we do rec-

ommend that our police officers be given the benefit of an

amended Section 98 of Chapter 41 of the General Laws as set

forth in the following draft legislation.

1968 DRAFT ACT

Chapter 41 of the general laws is hereby further amended by striking

OUT section 98 AND SUBSTITUTING THE FOLLOWING SECTION:

1 Section 98. Powers and duties. The chief and other po-

2 Hce officers of all cities and towns shall have all the powers

3 and duties of constables except serving and executing civil

4 process. They shall suppress and prevent all disturbance and

5 disorder. They may carry within the commonwealth such weap-

6 ons as the chief of police or the board or officer having con-

7 trol of the police in a city or town shall determine; provided,

8 that any law enforcement officer of another state or territory

9 of the United States may, while on official business within the

10 commonwealth, may carry such weapons as are authorized by

1

1

his appointing authority.

12 They may stop all persons abroad whom they have reason

13 to suspect are committing, have committed, or are about to

14 commit a crime, and may demand of them their name and

15 address and an explanation of their actions; may disperse any

16 unlawful assembly of three or more persons, and may enter

17 building to suppress a riot or breach of peace therein.

18 Any person so stopped, and any person so assembled who
19 does not disperse when ordered, and any person making, aiding

20 or abetting in a riot or disturbance, may be arrested by the

21 police if it appears that there is probable cause for the police

22 to believe that a crime has been committed and that such is

23 the person who committed it.
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24 If a police officer stops a person for questioning pursuant

25 to this section and reasonably suspects that he is in danger of

26 life or limb, he may search such person for a dangerous weap-

27 on. If he finds such weapon or any other thing the possession

28 of which may constitute a crime, he may take and keep it un-

29 til the completion of the questioning, at which time he shall

30 return it, if lawfully possessed, or he shall arrest such person.

TRIAL OF
ACCESSORIES BEFORE THE FACT

HOUSE . . . (1967) ... No. 1858

An Act providing that accessories before the fact shall be indicted,

tried and punished as principals.

Be it enacted by the Senate and House of Representatives in General Court
assembled, and by the authority of the same, as follows:

1 Chapter 274 of the General Laws is hereby amended by

2 striking out sections 2 and 3 and inserting in place thereof the

3 following sections:

—

4 Section 2. Whoever aids in the commission of a felony or is

5 an accessory thereto before the fact by counselling, hiring or

6 otherwise procuring such felony to be committed shall be

7 indicted, tried and punished as a principal.

8 Section 3. Whoever counsels, hires or otherwise procures a

9 felony to be committed may be indicted and convicted either

10 with the person who directly committed the offense or after

1 1 his conviction; and may be indicted and convicted whether
12 the person who committed the offense has or has not been
13 convicted or is or is not amenable to justice; and may be

14 indicted, tried and punished in the same county where the

15 person who directly committed the offense might be indicted

16 and tried, although the counselling, hiring or procuring of the

17 commission of such felony was committed within or without

18 this Commonwealth or on the high seas.

Section 3 of General Laws, Chapter 274 now reads:

—

"Accessory before the Fact; When and How Tried.—Whoever counsels,

hires, or otherwise procures a felony to be committed may be indicted and
convicted as an accessory before the fact either with the principal felon or

after his conviction; or may be indicted and convicted of a substantive felony,

whether the principal felon has or has not been convicted, or is or is not

amenable to justice; and in the last mentioned case may be punished in the
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same manner as if convicted of being an accessory before the fact. An ac-

cessory before the fact may be indicted, tried and punished in the same

county where the principal felon might be indicted and tried, although

the counselling, hiring or procuring the commission of such felony was

committed within or without this commonwealth, or on the high seas."

The words in italics are to be stricken from Section 3 as it now
exists and certain other changes are made so that the "princi-

pal" felon is now to be known as "the person who directly com-

mitted the offense".

Section 2 of Chapter 274 of the General Laws now reads:

—

"Accessory before the Fact"—Whoever aids in the commission of a

felony, or is an accessory thereto before the fact by counselling, hiring or

otherwise procuring such felony to be committed, shall be punished in the

same manner provided for the punishment of the principal felon."

This existing Section 2 is to be replaced by a new section 2

which would not only provide that an accessory before the fact

be punished in the same manner as the principal, but also in-

dicted, and tried as a principal.

By a careful reading of these statutes it can be observed that

the true aim of the proposed legislation is to remove the distinc-

tion between principal and accessory so far as the indictment is

concerned. At present a person involved in a crime may be in-

dicted as a principal and may be able to avoid conviction by

demonstrating that he was an accessory before the fact.

The distinction of "Accessory Before the Fact" has been in

our law since 1784, but the provisions of Section 3 date from

the famous Salem murder trial of John Francis Knapp in April

of 1830. Daniel Webster summed up the situation in his closing

argument to the jury in behalf of the Commonwealth:

—

"Again it is said that it was not thought of making Francis Knapp, the

prisoner at the bar, a PRINCIPAL, till after the death of Richard Crownin-

shield, Jr.; that the present indictment is an afterthought: that 'testimony

was got up' for the occasion. It is not so. There is no authority for this sug-

gestion. The case of the Knapps had not then been before the Grand Jury.

The officers of the government did not know what the testimony would be

against them. They could not, therefore have determined what course they

should pursue. They intended to arraign all as principals who should appear

to have been principals, and all as accessories who should appear to have

been accessories. All this could be known only when the evidence should

be produced. "... "Gentlemen, let us now come to the case. Your first

inquiry on the evidence, will be, was Captain White murdered in pursuance
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of a conspiracy, and was the defendant one of this conspiracy? If so, the

second inquiry is, was he so connected with the murder itself as that he is

liable to be convicted as a principal? The defendant is indicted as a principal.

If not guilty as such, you cannot convict him. The indictment contains three

distinct classes of counts. In the first, he is charged as having done the deed

with his own hand; in the second, as an aider and abettor to Richard Crown-

inshield, Jr., who did the deed; in the third as an aider and abettor to some

person unknown. If you believe him guilty in either of these counts, or in

either of these ways, you must convict him."

Webster explained to the jury that Richard Crowninshield, Jr.,

the actual murderer, had committed suicide. Another member of

the murder band, Joseph Knapp had not yet been tried. The
prosecution had made a deal with him which he later abrogated.

Webster presented the situation which led to the present Section

3 of Chapter 274 in these words:

—

"Your decision may affect more than the life of this defendant. If he be

not convicted as a principal, no one can be, nor can any one be convicted

of a participation in the crime as an accessory. The Knapps and George

Crowninshield will be again on the community. This shows the importance

of the duty you have to perform, and serves to remind you of the case and

wisdom necessary to be exercised in its performance.

As Francis Knapp was proved a conspirator in the murder ef-

fort, he was convicted and executed. Had such proof failed he

would have gone free under the law applicable in 1830.

The time has come to eliminate the present artificial distinc-

tion involved here so far as the indictment is concerned.

We recommend this bill.

DISCOVERY IN CRIMINAL CASES

SENATE . . . (1967) ... No. 85

An Act relative to disclosure in criminal cases on motion of the parties.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 277 of the General Laws, as appearing in the

2 Tercentenary Edition, is hereby amended by inserting after

3 section 40 of the following sections:

—
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4 Section 40A. When presented with a motion of defendant

5 which is as specific as is reasonable under the circumstances

6 the court shall order the attorney for the commonwealth to

7 permit the defendant to inspect and copy or photograph any

8 relevant (a) exculpatory information or material; (b) writ-

9 ten or recorded statements or confessions made by the de-

10 fendant; (c) results or reports of scientific tests or experi-

1

1

ments, and any physical or mental examinations; (d) recorded

12 testimony of the defendant before a grand jury; and (e) rec-

13 ords of prior convictions of the defendant; or copies thereof,

14 within the possession, custody or control of the common-
15 wealth, the existence of which is known to the attorney for

16 the commonwealth or to the defendant.

17 Section 40B. When presented with a motion of the de-

18 fendant which is as specific as is reasonable under the circum-

19 stances, showing that reasonable efforts to obtain such infor-

20 mation or material have been made, the court shall order the

21 attorney for the commonwealth to permit the defendant to

22 inspect and copy or photograph any relevant books, papers,

23 documents, tangible objects, buildings or places, or copies or

24 portions thereof, within the possession, custody or control of

25 the commonwealth, the existence of which is known to the

26 attorney for the commonwealth or to the defendant.

27 Section 40C. When presented with a motion of the defend-

28 ant which is as specific as is reasonable under the circum-

29 stances, showing that reasonable efforts to obtain such infor-

30 mation or material have been made, the court shall order the

31 attorney for the commonwealth to do any one or more of

32 the following:

33 First, to disclose to the defendant the names and addresses

34 of any persons whom the attorney for the commonwealth
35 knows to have relevant evidence or information, and to indi-

36 cate those persons whom he intends to use as witnesses;

37 Second, to permit the defendant to inspect and copy or photo-

38 graph any relevant written or recorded statements including

39 testimony before a grand jury made by such persons or by co-

40 defendants and any relevant records or prior convictions of

41 such persons or co-defendants or copies thereof, within the

42 possession, custody or control of the commonwealth, the exist-

43 ence of which is known to the attorney for the commonwealth

44 or to the defendant;

45 Third, to cooperate in the conducting of informal interviews

46 by the defendant of such persons, not co-defendants under the

47 supervision of the court.

48 Section 40D. When the court orders discovery or inspection

49 to the defendant under clause (c) of section forty A or under

50 section forty B, the court may upon motion of the common-
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51 wealth order that the defendant permit the commonwealth to

52 inspect and copy or photograph any items within said clause

53 or said section which are known by the defendant to be in the

54 possession, custody or control of the defendant and which the

55 defendant intends to introduce into evidence at the trial. When
56 the court orders discovery or inspection to the defendant under

57 clause First of section forty C, the court may upon motion of

58 the commonwealth order that the defendant disclose the names
59 and addresses of those persons, known to the defendant, whom
60 the defendant intends to use as witnesses at the trial. This sub-

61 section does not authorize the discovery or inspection of re-

62 ports, memoranda or other internal defense documents made
63 by the defendant or his attorneys or agents in connection with

64 the investigation of the case or the preparation of the defense,

65 or of statements made by the defendant or by commonwealth
66 or defense witnesses to the defendant, his agents or attorneys.

67 The court may upon motion of the commonwealth order the

68 defendant to serve written notice upon the attorney for the

69 commonwealth at least forty-eight hours before trial of any

70 defense based upon alibi or insanity which defendant intends

71 to rely upon at trial. In cases of claimed alibi such notice shall

72 include specific information as to the place at which the de-

73 fendant claims to have been at the time of the alleged offense

74 together with the names and addresses of witnesses to his

75 alibi, if known to the defendant.

76 Section 40E. An order of the court granting relief shall

77 specify the time, place and manner of making the discovery

78 and inspection permitted and may prescribe such terms and

79 conditions as are just.

80 Section 40F. Upon a motion and sufficient showing by the

81 commonwealth the court may at any time order that the

82 discovery or inspection under sections forty B and forty C be

83 denied, restricted or deferred, or make such other order as is

84 appropriate. In considering the commonwealth's motion,

85 the court may consider the following:

—

86 First, protection of witnesses and others from physical harm,

87 threats of harm, bribes, economic reprisals and all forms of

88 intimidation;

89 Second, maintenance of such secrecy regarding informants

90 as is required for effective investigation by an agency of the

91 commonwealth of criminal activity;

92 Third, protection of such confidential relationships as are

93 recognized by applicable law; and

94 Fourth, any other relevant considerations. Upon motion the

95 court may permit the commonwealth to make such showing,

96 in whole or in part, in the form of a written statement to be

97 inspected by the court in camera. If the court enters an order

98 granting relief following a showing in camera, the entire text

99 of the commonwealth's statements may be sealed and shall

100 be preserved in the records of the court to be made available



76 JUDICIAL COUNCIL I.D, 144

101 to the appellate court in the event of an appeal.

102 Section 40G. A motion under sections forty A to forty D in-

103 elusive may be made only in a criminal case and within ten

104 days after arraignment or at such reasonable later time as the

105 court may permit. The motion shall include all relief sought

106 under this section. A subsequent motion may be made only

107 upon a showing of cause why such motion would be in the

108 interest of justice.

109 Section 40H. If, subsequent to compliance with an order

I 10 issued pursuant to this statute and prior to or during trial, a

I 1

1

party discovers additional material previously requested or

1 12 ordered which is or may be subject to discovery or inspection

113 under this section, he shall promptly notify the other party

114 of his attorney or the court of the existence of the additional

115 material for proper disposition by the court. If at any time

116 during the course of the proceedings it is brought to the at-

I 17 tention of the court that the attorney for the commonwealth

1 18 has failed to use due diligence to learn whether information or

1 19 material within a discovery order is in the possession, custody

120 or control of the commonwealth or that either party has failed

121 to comply with this section, the court may order such party to

122 permit the discovery or inspection of such information or ma-

123 terial not previously disclosed, grant a continuance, prohibit

124 the party from introducing in evidence the material not dis-

125 closed, enter such other order as it seems just under the cir-

126 cumstances, or enter any combination of the foregoing.

This legislation is indicative of a significant departure from

the concept that a criminal case is an adversary proceeding from

beginning to end. Its basic philosophy is to permit the defendant

(possibly at some risk) to require the prosecutor for the Com-
monwealth to reveal, in advance of trial, the evidence which

may be vital in any effort to secure a conviction.

In the case of Bowman Dairy Co. et al v. United States et al

341 U.S. 214 it was decided by the United States Supreme Court

in 1 95 1 that under the Federal Rules ofCriminal Procedure (since

enlarged and broadened) a more liberal discovery policy should

apply in criminal cases. In the Bowman Dairy Co., case, counsel

for the defendants in an anti-trust proceeding served a sub-

poena on the government, under Rules 16 and 17 of the Fed-

eral Rules of Criminal Procedure,

"for all documents, books, papers and objects (except memoranda pre-

pared by Government counsel, and documents or papers solicited by or

volunteered to government counsel which consist of narrative statement of

persons or memoranda of interviews), obtained by Government counsel in
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' any manner tether than by seizure or process, (a) in the course of the in-

vestigation by Grand Jury No. 8949 which resulted in the return of the

indictment herein, and (b) in the course of the Government's preparation

for the trial of this cause, if such books, papers, documents and objects (a)

have been presented to the Grand Jury; or (b) are to be offered as evidence

on the trial of the defendants, or any of them under said indictment; or

(c) are relevant to the allegations or charges contained in said indictment,

whether or not they might constitute evidence with respect to the guilt

or innocence of any of the defendants
'"

The U.S. District Court ordered the Government to produce

everything called for under the subpoena of defense counsel.

The Government then moved to quash the subpoena, and failing

that, the government attorney in possession of the subpoeaned

materials refused to produce them and was held in contempt

for so doing. The attorney for the government was willing to

produce everything not obtained by seizure or process, (other

than the work product of government attorneys) but would not

produce "documents furnished to the government by voluntary

and confidential informants."

The objection of the government was that the subpoena would

not protect confidential informants who have provided the govern-

ment with confidential information which the Government felt was

protected from the view of the defense by long established prin-

ciples. The U. S. Supreme Court said:

—

' " There was no intention to exclude from the reach of process of

the defendant any material that had been used before the grand jury or

could be used at the trial. In short, any document or other materials, ad-

missible as evidence, obtained by the Government by solicitation or volun-

tarily from third persons is subject to subpoena. It was material of this

character which the Government was unwilling to stipulate to produce or

produce in obedience to the subpoena. Such materials were subject to the

subpoena. Where the court concludes that such materials ought to be pro-

duced, it should, of course, be solicitous to protect against disclosures of

the identity of informants, and the method, manner and circumstances of

the Government's acquisition of the materials."

In the Bowman Dairy Co. case, the U.S. Supreme Court did

not permit any fishing expedition:

—

"The subpoena calls for materials which the Government is bound to

produce and for materials it is not bound to produce. The District Court

said: 'Give us all'. The Government replied: 'We will give you nothing'.

Both were wrong."
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Since 1951, Rule 1 6 ofthe Federal Rules ofCriminal Procedure

has been widely used and the principles of Criminal Discovery

have been developed in the Federal Courts. In 1966, Rule 16,

(which was involved in the Bowman Dairy Co. case) was re-

warded and greatly expanded on the basis for fifteen years of

experience. The new Federal Rule 16 reads as follows:

—

Federal Rules of Criminal Procedure

Rule 16

Discovery and Inspection

"(a) Defendant's Statements; Reports of Examinations and Tests; De-

fendant's Grand Jury Testimony. Upon motion of a defendant the court

may order the attorney for the government to permit the defendant to in-

spect and copy or photograph any relevant ( 1 ) written or recorded state-

ments or confessions made by the defendant, or copies thereof, within the

possession, custody or control of the government, the existence of which

is krrown, or by the exercise of due diligence may become known, to the

attorney for the government, (2) results or reports of physical or mental

examinations, and of scientific tests or experiments made in connection with

the particular case, or copies thereof, within the possession, custody or con-

trol of the government, the existence of which is known, or by the exercise

of due diligence may become known, to the attorney for the government,

and (3) recorded testimony of the defendant before a grand jury.

(b) Other Books, Papers, Documents, Tangible Objects or Places. Upon
motion of a defendant the court may order the attorney for the government

to permit the defendant to inspect any copy or photograph books, papers,

documents, tangible objects, buildings or places, or copies or portions thereof,

which are with the possession, custody or control of the government, upon

a showing of materiality to the preparation of his defense and that the re-

quest is reasonable. Except as provided in subdivision (a) (2), this rule does

not authorize the discovery or inspection of reports, memoranda, or other

internal government documents made by government agents in connection

with the investigation or prosecution of the case, or of statements made by

government witnesses or prospective government witnesses (other than the

defendant) to agents of the government except as provided in 18 U.S.C. §3500.

(c) Discovery by the Government. If the court grants relief sought by the

defendant under subdivision (a) (2) or subdivision (b) of this rule, it may,

upon motion of the government, condition its order by requiring that the

defendant permit the government to inspect and copy or photograph scien-

tific or medical reports, books, papers, documents, tagible objects, or copies

or portions thereof, which the defendant intends to produce at the trial and

which are within his possession, custody or control, upon a showing of

materiaUty to the preparation of the government's case and that the request

is reasonable. Except as to scientific or medical reports, this subdivision does
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not authorize the discovery or inspection of reports, memoranda, or other

internal defense documents made by the defendant, or his attorneys or agents

in connection with the investigation or defense of the case, or of statements

made by the defendant, or by government or defense witnesses, or by prospec-

tive government or defense witnesses, to the defendant, his agents or attorneys.

(d) Time, Place and Manner of Discovery and Inspection. An order of

the court granting relief under this rule shall specify the time, place and

manner of making the discovery and inspection permitted and may pre-

scribe such terms and conditions as are just.

(e) Protective Orders. Upon a sufficient showing the court may at any

time order that the discovery or inspection be denied, restricted or deferred,

or make such other order as is appropriate. Upon motion by the govern-

ment the court may permit the government to make such showing, in whole

or in part, in the form of a written statement to be inspected by the court

in camera. If the court enters an order granting relief following a showing

in camera, the entire text of the government's statement shall be sealed and

preserved in the records of the court to be made available to the appellate

court in the event of an appeal by the defendant.

(f) Time of Motions. A motion under this rule may be made only within

10 days after arraignment or at such reasonable later time as the court may
permit. The motion shall include all relief sought under this rule. A sub-

sequent motion may be made only upon a showing of cause why such mo-

tion would be in the interest of justice.

(g) Continuing Duty to Disclose; Failure to Comply. If, subsequent to

compliance with an order issued pursuant to this rule, and prior to or

during trial, a party discovers additional material previously requested or

ordered which is subject to discovery or inspection under the rule, he shall

promptly notify the other party or his attorney or the court of the existence

of the additional material. If at any time during the course of the proceedings

it is brought to the attention of the court that a party has failed to comply

with this rule or with an order issued pursuant to this rule, the court may
order such party to permit the discovery or inspection of materials not

previously disclosed, grant a continuance, or prohibit the party from intro-

ducing in evidence the material not disclosed, or it may enter such other

order as it deems just under the circumstances. As amended Feb. 28, 1966,

eff. July 1, 1966.

Footnote 1966 Amendment

Reworded and greatly expanded this rule. Prior thereto the

rule read:

"Upon motion of a defendant at any time after the filing of the indictment

or information, the court may order the attorney for the government to

permit the defendant to inspect any copy or photograph designated books,
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papers, documents or tangible objects, obtained from or belonging to the

defendant or obtained from others by seizure or by process, upon a showing

that the items sought may be material to the preparation of his defense and

that the request is reasonable. The order shall specify the time, place and

manner of making the inspection and of taking the copies or photographs

and may prescribe such terms and conditions as are just."

Senate (1967) No. 85 is based on the phisosophy of Rule 16

of the Federal Rules of Criminal Procedure but does not extend

the procedure to the limits of the revised Federal Rule which be-

came effective on July 1, 1966.

The Judicial Council has considered the proposal of Senate

No. 85 of 1967 as affected by the new Federal Rule 16, and other

current proposals.

Criminal Discovery is the subject of an intensive study of the

Special Sub-Committee of the Committee on Criminal Law of

the Massachusetts Bar Association. This sub-committee is com-

posed of persons who represent the views of the prosecutor, the

police, and the defense counsel. The Judicial Council is anxious

to review the report of this sub-committee before making any

definite recommendation in the field of criminal discovery. It

would appear that some legislation in this area might be worthy

of consideration and a special report will be filed by the Judicial

Council on this subject sometime in 1968.

"EXAMINATION BY EXPERTS"

SENATE . . . (1967) ... No. 436

An Act to provide for the examination by experts of records subpoenaed

by a grand jury.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter two hundred and seventy-seven of the General Laws

2 is hereby amended by adding thereto a new section number

3 fourteen A as follows:

—

4 Section 14A. Whenever any documents, records, and other

5 physical evidence are furnished to a Grand Jury pursuant to a

6 subpoena issued on behalf of the Grand Jury, the Grand Jury
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7 may retain such documents, records, and other physical evi-

8 dence for the purpose of having such documents, records, and

9 other physical evidence examined at a convenient place to be

10 designated by the Grand Jury, by accountants, laboratory

1

1

technicians, or other experts, or by the District Attorney, or

12 Attorney General, or his Assistants for the purpose of

13 analyzing such documents, records, and other physical evi-

14 dence and reporting thereon to the Grand Jury. Any expert

15 designated by the Grand Jury to inspect such documents, rec-

16 ords, and other physical evidence as aforesaid other than a

17 District Attorney, the Attorney General, or their Assistants

18 shall first be brought before the Grand Jury and sworn to the

19 faithful performance of his duty, and further sworn to main-

20 tain said documents, records, and othe physical evidence in

21 the same condition as they were when submitted to him, and

22 further sworn to maintain secrecy concerning his activities on

23 behalf of the Grand Jury until such time as he may be called to

24 testify concerning them before a Court of the Commonwealth.
25 Upon the termination of the Grand Jury's investigation con-

26 cerning said documents, records, and other physical evidence,

27 they shall be returned to the person who furnished them to

28 the Grand Jury, unless the Grand Jury shall have returned an

29 indictment based upon said documents, records, and other

30 physical evidence. In such case, upon motion of the District

31 Attorney or Attorney General, the Court may order said

32 documents, records, and other physical evidence impounded

33 pending the trial of said indictment. The Court may permit

34 such inspection of said impounded documents, records, and

35 other physical evidence pending the trial of said indictment by

36 the defendant, or his attorney, or by the District Attorney, or

37 the Attorney General, or their Assistants as justice may re-

38 quire; and a defendant shall have the right to inspect his own
39 records which have been so impounded, upon motion, subject

40 to such safeguards as the court may deem necessary to safe-

41 guard said records.

The bill printed above (Senate (1967) No. 436) appears to be

identical with Senate (1967) 466 which was referred to us for

study also. Both of these bills appear to be identical with Senate

(1965) No. 287 which was referred to us for study by Chapter

17 of the Resolves of 1965. In our 41st Report for 1965 at pages

27 - 35, we discussed this legislative proposal in some detail and
pointed out that the bill was deficient in several respects.

The title of the bill is somewhat misleading. One would assume
that by this bill the grand jury might obtain the services of ex-

perts (such as certified public accountants) to examine records

and make reports and summaries. The bill provides for exam-
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ination of "any documents, records and other physical evidence."

Under this proposal the District Attorney and his assistants,

or the Attorney General and his Assistants could summons doc-

uments, records, and "other physical evidence" before the Grand

Jury, explain to the Grand Jurors that it would take time to ana-

lyze or examine such material or evidence, and then impound or

withhold the material for an indefinite period. The prosecutor

would thus have almost unrestricted power over documents,

records, or anything else that he might wish to examine. It is to

be noted that there would need not be any indictment returned

in order for the prosecutor to have a right to demand the pro-

duction of such things. We said in our 41st Report, at page 31,
|

that this bill really gives subpoena power to the Attorney General

or the District Attorney over just about any sort of physical evi-

dence one could imagine, and even more, such evidence would,

as a practical matter, be impounded for long periods of time.

This proposed legislation is an outgrowth of the activities of

the "Massachusetts Crime Commission" (1965) and in our 41st

Report we also indicated that such a proposal was a circuitious

method of giving the subpoena power to the Attorney General

or the District Attorney. Whether this idea is desirable or not

would seem to lie with the General Court, and the people of the

Commonwealth. We do not feel that such a procedure should

be allowed to come about indirectly.
i

The "Crime Commission" indicated that the use of subpoenas

for the production of documents, records, and other things

should be subject to the general supervision of the Superio:

Court at all times.

These bills, and earlier ones, make no provision for supervisioi

by the court. We reiterate our previous position of opposition t(i

such legislation and again cite the major defects:

—

Major Defects of the Legislation

\. The proposal is far reaching. It is NOT a mere convenience so that

the Grand Jury could have experts at hand to testify as to matters requiring

special skills and learning such as fingerprinting, accounting, ballistics,

pathology etc. Any record, document, or anything else could be involved;

and the "experts" would very definitely include the prosecutor and his staff.

!

2. Control over the physical evidence should be vested in the Court, not

in the prosecutor. The Court should determine what safeguards might be

needed, and how best to prevent harassment.
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3. Presumably the "expert" would render a report or an opinion, and pre-

sumably the report or opinion would be intended to move the Grand Jury

to indict. The "expert" and his conclusions are immediately shrouded with

secrecy "until such time as he may be called to testify concerning" the ma-
terial before a Court of the Commonwealth. Whether the veil of secrecy

might be pierced we can only speculate. If the examination took a long

time, when would the defense have an opportunity for its own examination

and study? The expert would (if other than a prosecutor) be a witness in the

trial and the trend in criminal discovery is for less and less secrecy. If the

expert was a prosecutor, a difficult problem would be presented.

4. The impounding of all the evidence on the motion of the prosecutor

after an indictment, and until the trial takes place, would seriously interfere

with the preparation of the defense. Possibly the defense would be asked to

designate what records or other things it desired to see. This would be very

useful information for the prosecution to have at hand.

5. There is no provision for furnishing copies of documentary evidence,

or other evidence which could be copied readily. If it is contended that the

original documents should be impounded, the Commonwealth should furnish

free copies of everything to the defense. In many instances the originals

would need to be consulted.

6. Impounding of records and books could seriously impair the regular

and usual operation of a business; and it might well be that the books and

records of an innocent by-stander were summoned.

7. There is no provision allowing the owner to examine the records while

they were in the possession of the prosecutor and the Grand Jury. Masses

of material could be spirited away with a subpoena and held for months
at a time while the examination took place. A person accused of tax evasion

could be served with a subpoena which in effect would allow the Attorney

General's office to examine all of his books and records to see whether or

not the suspicion was well founded.

For the above reasons and for the reasons we gave in our

41st Report for 1965, we do not recommend this legislation.

POST CONVICTION PROCEDURE

SENATE . . . (1967) ... No. 480

An Act for providing relief in criminal cases from convictions obtained

AND sentences IMPOSED WITHOUT DUE PROCESS OF LAW.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:
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1 Sections nine through thirteen of chapter two hundred and

2 fifty of the General Laws are hereby repealed, and the follow-

3 ing chapter two hundred and fifty A is hereby enacted:

4 POST-CONVICTION PROCEDURE ACT

5 Section 1. Post-Conviction Procedure Established; Purpose;

6 Other Procedures Suspended. This act establishes a post-

7 conviction procedure for relief from convictions obtained and

8 sentences imposed without due process of law. The procedure

9 hereby established supersedes all common law and statutory

10 procedures for the same purpose that exist when this act

1

1

becomes effective including habeas corpus and writ of error.

12 However, nothing in this act limits the availability of remedies

13 in the trial court or on direct appeal.

14 Section 2. Eligibility for relief. To be eligible for relief

15 under this act, a person must initially file a petition under the

16 provisions of Section four hereof and must prove that:

17 (a) Petitioner has been convicted of a crime;

18 (b) Petitioner is either incarcerated under a sentence of

19 death or imprisonment or on parole or probation;

20 (c) The conviction or sentence of the petitioner violates the

21 constitution or laws of the United States or the consti-

22 tution or laws of this Commonwealth and;

23 (d) The error resulting in the conviction and sentence of

24 the petitioner has not been finally litigated or waived.

25 Section 3. When an Issue is Finally Litigated or Waived.

26 (a) For the purposes of this Act an issue is finally litigated

27 if

28 (1) 't has been raised in the trial court, and the trial

29 court has ruled on the merits of the issue, and the

30 petitioner has knowingly and understandingly failed

31 to appeal the ruling of the trial court; or

32 (2) the Supreme Judicial Court has ruled on the merits

33 of the issue

34 (b) For the purposes of the act an issue is waived if

35 (1) the petitioner with knowledge and understanding

36 failed to raise an issue which could have been raised

37 either before the trial, at the trial, on appeal, in a

38 habeas corpus proceeding or any other proceeding

39 actually conducted, or in a prior proceeding actually

40 initiated under this act; and

41 (2) the petitioner is unable to prove the existence of

42 extraordinary circumstances to justify his failure

43 to raise the issue.

44 (c) There is a rebuttable presumption that a failure to

45 appeal a ruling or to raise an issue is an omission done

46 knowingly and with understanding.
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47 Initiation of Proceedings

48 Section 4. Petition. Any person who desires to obtain relief

49 under this act may initiate a post-conviction proceeding by

50 fihng a petition at any time with the clerk of the court in

51 which he was convicted. A petition must be in the following

52 form:

53 (a) The petition must state that it is a Post-Conviction Pro-

54 cedure Act Petition. It must include the name of the petitioner,

55 his place of confinement, if any, an identification of the pro-

56 ceedings in which the petitioner was convicted, the place of

57 conviction, the date of the entry of judgment, the sentence

58 imposed, the alleged error on which the petition is based, the

59 relief desired, and an identification of all previous proceedings

60 that the petitioner has taken to secure relief from his convic-

61 tion or sentence.

62 (b) The petition must include either affidavits, records, and

63 other supporting evidence or state why they are not included.

64 (c) The petitioner may, but need not include argument or

65 citations and discussion of authorities.

66 (d) All facts within the personal knowledge of the petitioner

67 must be set forth separately from other allegations of fact.

68 Section 5. Docketing. Upon receipt of a petition seeking

69 relief under this act, the clerk of the court in which the petition

70 is filed shall immediately docket the petition and promptly

71 notify the court and the Attorney General of the Common-
72 wealth.

73 Section 6. Amendment and Withdrawal of Petition. The
74 court may grant leave to amend or withdraw the petition at

75 any time. Amendment shall be freely allowed in order to

76 achieve substantial justice. No petition may be dismissed for

77 want of specificity unless the petitioner is first given an oppor-

78 tunity to clarify his petition.

79 Section 7 . Answer. The Attorney General of the Common-
80 wealth shall respond by answer or motion within thirty (30)

81 days after the petition is docketed or within such time as the

82 court orders. If the petition does not include records of the

83 proceedings required to be attached thereto by section four

84 hereof, the respondent shall file with his answer the records

85 or parts of records that are material to the questions raised

86 in the petition.

87 Hearings

88 Section 8. When Hearing Granted. If a petition alleges

89 facts that if proven would entitle the petitioner to relief, the

90 court shall grant a hearing. However, the court may deny a

91 hearing if the claim of the petitioner is frivolous on its face

92 and without support either in the record or from other evi-

93 dence submitted by the petitioner. The court may also deny a
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94 hearing on a specific question of fact when a full and fair

95 evidentiary hearing upon that question was held at the original

96 trial or at any later proceeding.

97 Section 9. Scope of Hearing. The hearing may extend only

98 to the issues raised in the petition or answer.

99 Section 10. Requirement of Full and Fair Hearing. The
100 petitioner shall have a full and fair hearing on his petition.

101 The court shall receive all evidence that is relevant and neces-

102 sary to support the claims in the petition including affidavits,

103 depositions, oral testimony, certificate of the trial judge, and

104 relevant and necessary portions of the transcripts of prior

105 proceedings.

106 Section 11. Evidence Recorded. Evidence at the hearing

107 shall be recorded.

108 Section 12. Right to Personal Appearance. The petitioner

109 has the right to appear in person at the hearing.

110 Section 13. Order of the Court. If the court finds in favor

111 of the petitioner, it shall order appropriate relief and issue any

112 supplementary orders as to rearraingment, retrial, custody,

113 bail, discharge, correction of sentence, or other matters that

1 14 are necessary and proper.

115 Section 14. Final Disposition of the Petition. The order

116 finally disposing of the petition shall state the grounds on

117 which the case was determined and whether a Federal or a

118 Commonwealth right was presented and decided. Such order

119 shall constitute a final judgment for purposes of review.

120 Section 15. To Whom Copy of Order Sent. A copy of the

121 order shall be sent to the petitioner, counsel of record for the

122 petitioner, and the Attorney General of the Commonwealth.
123 The original order shall be filed with the court records and

124 papers in the case.

125 Right Of Appeal

126 Section 16. Who May Appeal. The party aggrieved by an

127 order under section thirteen or section fourteen hereof may
128 apply to the Supreme Judicial Court for leave to appeal from

129 the order within thirty days from the day on which the order

130 is issued.

131 Section 17. Contents of Application for Leave to Appeal.

132 An application for leave to appeal must be accompanied by a

133 record which contains the petition, answer or motion of the

134 Attorney General and the order and statement of the court.

135 In addition the Supreme Judicial Court may order a transcript

136 of the post-conviction hearing certified to it as part of the

137 record in its discretion or on motion by either party.

138 Indigents

139 Section 18. Right to Record. If the court finds that the

140 petitioner is unable to pay for a copy of the record of any trial
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141 court proceeding or appellate court proceeding that he seeks

142 to attack under this act, the court shall furnish her or him

143 with a certified copy of the record without charge.

144 Section 19. Right to Transcript. If a hearing is granted

145 under section eight hereof and the court finds that the peti-

146 tioner is unable to pay for a copy of the transcript of a pro-

147 ceeding that he seeks to attack under this act, the court shall

148 furnish her or him without charge a copy of such portions of

149 the transcript as the petitioner certifies and the court finds to

150 be relevant and necessary to support any allegation in the

151 petition.

152 Section 20. Right to Counsel. If a hearing is granted under

153 section eight hereof and the court finds that the petitioner is

154 unable to employ counsel, the court shall appoint counsel for

155 her or him.

156 Section 21. Right to Counsel on Appeal; Costs of Appeal.

157 If an appeal is sought by the petitioner under section sixteen

158 hereof and the Supreme Judicial Court finds that the appeal is

159 not frivolous and that the petitioner is unable to pay the costs

160 of the appeal or to employ counsel, the Supreme Judicial Court

161 shall appoint counsel for the petitioner, and shall provide for

162 payment of the costs of the appeal shall order the respondent

163 to furnish the documents required to accompany the applica-

164 tion for leave to appeal.

POST-CONVICTION PROCEDURE ACT
We oppose this bill.

An analysis of the "Post Conviction Procedure Act" may be

found in our 42nd Report for 1966 at pages 48 to 55. As this re-

port is so recent, we do not believe that a full repetition of our

remarks would be useful here. We do feel that it might be of

assistance to the General Court if we repeated our conclusions,

given in 1966, once again.

Because our existing procedures are rooted in the past some argue that

a codified set of rules would provide a better method of review. We have ex-

amined the proposed post-conviction code set forth in S. 256,^ and we reach

the conclusion that it introduces constrictions which do not seem to further

assure the constitutional rights of the citizen. We beheve that existing pro-

cedures guarantee to all the protection of their liberties and rights under the

Federal and State Constitutions. If zealous and resourceful defense counsel

1 NOTE: The bill referred to the Judicial Council in 1967 was Senate (1967) No. 480. This bill appears
to be identical with Senate (1966) No. 256. In our 41st Report for 1965 we discussed a "Uniform
Post Conviction Procedure Act "which was recommended by the Commission on Uniform State
Laws, House (1965) No. 143. In 1965, we failed to find a need for this type of legislation in

Massachusetts.
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seek to explore every avenue in order to secure the release of their clients

or if a prisoner can discover some approach, some writ, or some novel

method by which to achieve his release, we register no objection. The ex-

ploration of such avenues, the discovery of such approaches and writs, and

the employment of novel methods either in the courts of this commonwealth

or in the Federal courts do not constitute proof that there is a denial of con-

stitutional rights but rather they prove the wisdom of the saying 'Where there

is life, there is hope'.

We do not recommend any Post-Conviction Procedure Act at this time."

WRIT OF ERROR 1967

To demonstrate what is now accomplished by the post con-

viction procedure known as a writ of error, we have analyzed

four recent criminal convicions which were reviewed by the

Supreme Judicial Court. In three cases the conviction was set

aside. The case cited may be of great interest.^ In the "Tenth

Annual Report to the Justices of the Supreme Judicial Court"

by the Executive Secretary, (Richard D. Gerould, Esquire) June

30, 1966, at page 9, reference is made to the "Uniform Post Con-

viction Procedure Act" and legislative proposals of a similar

nature. Secretary Gerould comments:

—

"Unlike several of the states, Massachusetts has not been faced with an

impossible burden of petitions for writs of error in the Supreme Judicial

Court or of petitions by persons convicted in state courts for writs of habeas

corpus in the United States Courts.

In this rapidly developing and changing area of criminal law, it seems

best to preserve our flexibility by the use of existing procedural devices

which have demonstrated their ability to safeguard the rights of post con-

viction petitioners. The Uniform Post Conviction Procedure Act itself has

been the subject of change and has not met with universal success."

We believe that the flexibility available to our Supreme Judi-

cial Court in dealing with claims of persons convicted of crimes

— claims that their conviction was obtained by improper or un-

constitutional methods— is best typified by the decision handed

down by that court in November of 1967 which set aside the con-

victions of four persons on constitutional grounds. The route

taken by those convicted to test their rights was a Writ of Error.

In summary form the nature of the case can be understood by

reference to the following table:

—

2 Commonwealth v. Alegata, Mass. Nov. 1967.
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SUMMONS TO PARENTS OF MINORS

SENATE . . . (1967) • . . No. 471

An Act to summons parent or guardian of a minor to attend court pro-

ceedings AGAINST minor.

Be it enacted by the Senate and House of Representatives in General Court i

assembled, and by the authority of the same, as follows:

1 Whenever a criminal complaint has been made against a

2 minor, excepting in cases of violation of parking laws, a sum-

3 mons to appear at the hearing of such criminal complaint

4 shall be given to the minor's parent or guardian. Said sum-

5 mons shall contain the day and date of the hearing, the day

6 and date of the offense and the nature of the offense. If said

7 parent or guardian shall fail to appear at the hearing of the

8 complaint against the minor, or on such days and dates on

9 which the hearing has been continued unless excused by the

10 Court, the Court may issue a warrant against said parent or

1

1

guardian for failure to appear. Penalty for violation under

12 this act shall be a fine of no less than ten dollars and no more

13 than fifty dollars.

We recommend this bill with the amendment suggested below.

As the law now stands, it is within the power of the juvenile

court to require the attendance of the parent or guardian of a

juvenile offender. Chapter 119 Section 55 provides:-—
"§55. Summoning of parent or guardian; service; agent of division of

youth service; notice. If a child has been summoned to appear or is brought

before such court upon a warrant, as provided in section fifty-four, a sum-

mons shall be issued to at least one of its parents, if either of them is known
to reside within the commonwealth, and, if there is no such parent, then to

its lawful guardian, if there is one known to be so resident, and if not, then

to the person with whom such child resides, if known. Said summons shall

require the person served to appear at a time and place stated therein, and

show cause why such child should not be adjudged a wayward or delinquent

child, as the case may be. If there is no such parent, guardian or person who
can be summoned as aforesaid, the court may appoint a suitable person to

act for such child.

If such child is summoned, the time for appearance fixed in the summons
to a parent, guardian or other person, as herein provided, shall, when prac-

ticable, be that fixed for the appearance of said child.

A summons required by this and said section fifty-four, unless service

thereof is waived in writing, shall be served by a constable or police officer.
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by delivering it personally to the person to whom addressed, or by leaving

it with a person of proper age to receive the same, at the place of residence

or business of such person; and said constable or officer shall immediately

make return to the court of the time and manner of the service.

If the court shall be of opinion that the interests of the child require the

attendance at any proceedings of an agent of the division of youth service,

and shall request such attendance by reasonable notice to the director of

said division, such agent shall attend to protect the interests of said child.

As amended St. 1949, c. 593, § 6; St. 1952, c. 605, § 3."

A minor is a person under the age of 2 1 . There is no existing

authority to subpoena the parent of an offender between 1 7 and

21 charged with a crime, or a juvenile who is charged with a

criminal offence other than in a juvenile session.

While we do not think it is necessary to provide that a sum-

mons be given in every criminal case, so that the parent or guar-

dian will appear with the minor, we do think it would be useful

to empower the courts to cause the parent or guardian to appear

in those cases where it would be in the interests of justice. One
example of this is in connection with a disposition after conviction.

It might be of assistance to the court to discover the attitude

of the parents at the time of a disposition. For whatever good in-

fluence a parent might be able to exercise, a court appearance

might be in order. And for the parent who may be too busy to

become involved in the court appearance of one of his children,

a summons to that parent might have the effect of at least a

dim reminder of parental responsibility. We would recommend
this bill provided that in the fourth line the word ''shall" be

changed to the word "may".

CRIMINAL RECORDS

HOUSE . . . (1967) ... No. 1657

An Act providing that the record of conviction for certain misdemeanors
shall be destroyed seven years from the date of the conviction for

the last such offense.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:
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1 Section 100 of chapter 276 of the General Laws, as most

2 recently amended by section 22 of chapter 73 1 of the acts of

3 1956, is hereby further amended by adding the following sen-

4 tence:—A record of conviction for any misdemeanor, except

5 those involving the sale, use or possession of narcotics or of

6 a sex offense, shall be destroyed after seven years from the

7 date of the conviction for the last such offense, and no copy

8 of such record shall thereafter be used in any proceeding or

9 matter involving the defendant named therein.

We do not recommend this bill.

We are not unmindful of the object of this legislative proposal.

Those who favor this type of legislation are of the opinion that

it is socially useful to wipe the slate clean. The most basic texts

on criminology reveal that the incidence of criminal behaviour

is more likely to be between the age of fifteen and twenty five.

We should well consider therefore whether or not it serves the

purposes of society to wipe the slate clean for everyone at the

age of 30, for example.

We might also consider whether it is enough merely to con-

sider the most recent seven years of a long criminal record when
making a disposition of a case.

We do not believe in the use of criminal records for the pur-

pose of embarassment, or harassment. Such records do not

generally become public, except in the most notorious cases.

Once in a while, during the heat of a political campaign, an old

record of a misdemeanor conviction will be dug up but this does

not usually carry much weight with the voters.

The most common situation in which these records are used

are (1) for the purpose of impeaching the credibility of a wit-

ness in a civil or criminal trial, (2) in sentencing a prisoner,

(3) in connection with police work and criminal investigation,

(4) in connection with employment, (5) in connection with in-

quiries concerning the character, honesty, and credit of an in-

dividual.

In all of the above enumerated instances, it is proper to use a

record of convictions for a misdemeanor, and in each of those

instances it is helpful to those with a legitimate interest to have

this information available. Youthful indiscretions, traffic viola-

tions, and various breaches of discipline which do not involve
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moral turpitude do not weigh heavily with anyone either at the

time of the offense or seven years later. For the good of society

such offenses must be dealt with. No one seriously suggests that

the record of such is the equivalent of the practice of branding

the felon (or misdemenant) with a letter denoting his crime. As
these records serve a necessary purpose in our society, we
should have reference to them for adequate cause.

A BANK AND ITS SOUNDNESS

HOUSE . . . (1967) ... No. 8

An Act pertaining to the impairment of a bank's capital or deposits.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 1 67 of the General Laws is hereby amended by adding

2 after section 5A the following new section:

—

3 Section 5B. Any person who braoadcasts by word of mouth or

4 otherwise any information concerning the affairs of a bank which

5 results or could result, in the opinion of the commissioner, in

6 threatening the solvency of such bank shall be punished by a

7 fine of one thousand dollars or by imprisonment for one year, or

8 both.

Under the proposed legislation it would appear that the trus-

tee or director of a bank, who found a serious condition in the

affairs of the institution, and who informed parties with a legiti-

mate interest of such a condition, could be fined or imprisoned.

We believe that the legislation is so loosely drawn that it is of

no value at all.

Presumably the proponents of such legislation intended to

provide that one who recklessly or falsely states that a bank is

about to fail should be subject to a criminal penalty.

If such a law was desirable, the question of the constitutional

guarantee of free speech should be considered also. One who
broadcasts by word of mouth or otherwise that a bank is not

sound may have a right to his opinion, and may have a right to
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express it. It would seem to us that if the Commissioner of Banks

should present a bill which would be limited to the situation

where a false or exaggerated representation is made, with a

lack of good faith, and for ulterior purposes, some constitutional-

ly sound proposal might be worked out.

We definitely oppose the bill as filed.
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A REVIEW OF PROGRESS IN

"WORK RELEASE"

HOUSE . . . (1967) ... No. 3150

An Act to permit justices to order a jail sentence to be served during

certain hours in misdemeanor cases.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 279 of the General Laws is hereby amended by in-

2 serting after section 6, as amended by chapter 770 of the acts

3 of 1955, the following section:

—

4 Section 6A. Whoever is convicted of a misdemeanor punish-

5 able by imprisonment may be ordered by the justice to serve his

6 sentence during such hours as will permit said person to con-

7 tinue his employment. Such order shall be in the discretion of

8 the court.

In our 40th Report for 1964 at page 39, we indicated a lack

of support for legislation which would have permitted persons

convicted of non-support to serve sentences during the hours

beginning 6:00 p.m. Friday and ending 6:00 p.m. Sunday. This

procedure would have allowed such persons to continue their

employment. The bill referred in 1967, House 3 150 would fall in-

to the same category as the earlier 1964 proposal.

Imprisonment is ordered by the court as a last resort. If there

is any possibility, a suspended sentence is imposed.

Correction authorities in Massachusetts look with more favor

on the program where supervision of the offender can be main-

tained on a continuing basis during a period of incarceration.

This is accomplished well under the "Work-Release" program

introduced by Chapter 803 of the Acts of 1965. This legislation

originally provided that the sheriffs in Barnstable, Norfolk and

Plymouth counties:

—

"may establish a work release program under which persons sentenced to

the house of correction, except sex offenders and persons sentenced for

acts of violence, may be granted the privilege of leaving actual confinement

during necessary and reasonable hours for the purpose of working at gain-

ful private employment within the commonwealth. Such programs may
also include under appropriate conditions, release for the purpose of seeking

such employment."
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A highly favorable report on the Barnstable County Work Re-

lease program was made by Sheriff John D. Courtney, Jr. in the

Berkshire Eagle, July 21, 1967. This report indicated that starting

on July 28, 1966, in the first year of the program, 18 inmates, se-

lected by a five member screening committee, were reported

by Corrections Officer Richard H. Smith to have made the follow-

ing record, with one escapee picked up the day after he had

made a break on Christmas Eve.

Net Earnings of Prisoners

Paid to Welfare Boards for dependents $ 1,525.00

Paid to City Treasurer for Room & Board 2,215.00

Savings for Release 6,984.00

$10,724.00

Add Income Taxes paid to State and Federal 1,976.00

Total Gross Earnings of 18 inmates for the year:— $12,700.00

Norfolk County

Sheriff Charles W. Hedges of the County of Norfolk reports

extremely worthwhile results for the period beginning April 18,

1966 when the program commenced to August 28, 1967. His re-

port can be summarized as follows:

—

NORFOLK COUNTY HOUSE OF CORRECTION
April 18, 1966 to August 28, 1967

Number of Inmates in the Work Release Program

Number of Employer Firms Participating

Total net "Take Home" pay earned in the period .

107

29

$62,183.19

Voluntary payments by inmates to their families . . . 8,382.57

Payments to Welfare, A.D.C. and other obligations . 1,010.00

Paid Massachusetts Motor Vehicle Excise Taxes . . . 142.57

Fines Paid by Inmates (Imposed by Court) 998.00

Paid to County of Norfolk for Board and Room . . . 16,566.00

Savings Paid over to 88 inmates at the time of their

release $22,07 1 .00

Sheriff Hedges stresses the point that the money available to

the prisoner at the time of his discharge, earned through his
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own work, enables him to maintain himself at the critical time

when he leaves the institution seeking work outside. With the

funds he has earned he can get a place to live and have some

money to maintain himself while he seeks a job which is suitable

for his abilities. Sheriff Hedges also pointed out that the inmates

were carefully selected and that the trust placed in them was re-

ciprocated by these inmates who expressed gratitude for being

given an opportunity to demonstrate their "responsibility".

"Even though the program is still in its infancy", said Hedges,

"our experience clearly indicates the system is a sound middle

ground between incarceration and probation. It retains most of

the aspect of family support and maintenance. Occasionally total

jail custody fails as it offers little beside punitive confinement

with its attendant idleness— and as such, can be regarded as

individual 'cold storage."

In his remarks to our inquiry Sheriff Hedges also said:

—

"Records will show that at times probation obtains limited results, for

the offender is allowed, and in some cases, forced to maintain his old in-

adequate life structure and environment.

The Work-Release Program provides a changed atmosphere, a good-

paying steady job which can interrupt, alter and conceivably halt old pat-

terns and aid in establishing new and more lasting effective ones.

Those of us closely identified with this new and amazing program are

tremendously impressed by its success, based principally on the relation-

ship between the participants and ourselves. No longer are we regarded as

'screws,' but more as confidante's, counsellors, big brothers, yes, even as

members of their own families.

Without the complete cooperation and understanding of Personnel Di-

rectors in local factories, Union Officials, etc., as well as others who hired

one or more of our participants, such success could not have been achieved.

Problems and obstacles have arisen, which through the excellent coopera-

tion and close supervision by Deputy Master Henry E. Hansen, Work-

Release Supervisor Joseph Lyons, Comptroller Peter Robinson, and all other

loyal officers, we have met, with the exception of the physical establishment.

A separate and self-supporting building, or isolated area, away from other

inmates is essential to orderly progress. Due to our ancient facility, we un-

fortunately must limit the number of participants to fifteen (15). We could

easily have forty (40) to fifty (50) men out daily, if there was a segregated

area available."
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Work release programs have been spreading rapidly. Since

95% of sentenced offenders, including almost all of those serving

jail sentences, will be returned eventually to society and since

up to 60% of released offenders return to crime, it is important to

"develop programs that will make first offenders last offenders.

* * * The basic objective of work release is to build a bridge of

self respect and responsibility between abnormal prison life and

normal community living.' " See Randell, The Oregon Work Re-

lease Program, 6 Trial Judges Journal 15, April 1967, #2.

Such programs now exist in at least 24 other states and in the

federal Bureau of Prisons. The federal experience under the

Prisoner Rehabilitation Act of 1965 (18 U.S.C. §4082) from the

inception of the program in October, 1965 to April 1, 1967, is

summarized in a Bureau of Prisons Memorandum ofMay 5 , 1 967

as follows:

Placed in work release program 2,595

Removed— Released from institution 1,290

Removed— Escaped 125

Removed— Disciplinary problem 247

Removed— Other 361 2,023

In work release program 4/1/67 572

Net earnings:

Remitted to dependents 445,389

Expenses where employed 718,195

Food & Lodging reimbursement to U.S.

Gov't (@ $2 day) 267,896

Savings for release 753,600 2,224,904

Taxes paid (income, local, S. Sec, etc.) 368,761

Gross earnings $2,596,665

There is much material available about desirable policies and

procedures for work release programs. The federal enabling act

(18 U.S.C. §4082) has been implemented by the U.S. Bureau of

Prisons Policy Statement 7500.20A dated April 4, 1967.

We favor permissive extension of work release programs in

Houses of Correction to all counties. But we do not support

H. 3150, which would give the sentencing justice discretion to

order work release from any House of Correction for the pur-

pose of continuing an inmate's presentence employment only.
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The success of any work release program is contingent on

willing administration by the correctional authorities and careful

development of community acceptance. See report of U.S. Bu-

reau of Prisons Task Force, "Special Project on Work Release

2," Oct. 25, 1966. We believe that the final authority for au-

thorizing work release for a specific inmate in a House of Cor-

rection should remain with the Sheriff of his county, and that

the sentencing justice should be permitted only to recommend
work release.

We have reviewed this subject in order to demonstrate that

we believe that Massachusetts correction authorities have a new
and useful method to assist in prisoner rehabilitation in those

cases where such rehabilitation can be used. The "Work Re-

lease" program can now be used in all of our counties except

Suffolk by Chapter 821 of the Acts of 1967.

CHAPTER 821— ACTS OF 1967

An Act providing for work release programs in house of correction.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

Section 1. Chapter 127 of the General Laws is hereby amended

by inserting after section 86E, inserted by chapter 723 of the acts of

1967, the following section:

—

Section 86F. The sheriff of any county, except the sheriff of Suffolk

county, may establish a work release program under which persons

sentenced to the house of correction, except sex offenders, may be

granted the privilege of leaving actual confinement during necessary

and reasonable hours for the purpose of working at gainful employ-

ment within the commonwealth. Such program may also include, un-

der appropriate conditions, release for the purpose of seeking such

employment and obtaining educational training in connection there-

with. Any such inmate may apply to the sheriff for permission to par-

ticipate in such program. The application shall include a statement by

the inmate that he agrees to abide by all terms and conditions of the

particular plan selected for him by the sheriff, and shall state the name

and address of the proposed employer and all such other information

as the sheriff may require. The sheriff may approve, disapprove, or

defer action on such application. If the sheriff approves the applica-

tion, he shall select a work release plan for the inmate which shall

contain such terms and conditions as may be necessary and proper;

such plan shall be signed by the inmate, the sheriff and the employer,

prior to participation in the program by the inmate. At any time after
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approval has been granted it may be revoked at will by the sheriff.

An inmate and his employer shall agree to deliver his total earnings,

minus tax and similar deductions, to the sheriff. At no time shall any

inmate personally receive any monies, checks or the like from his em-

ployer. The sheriff shall deduct from the earnings delivered to him the

following:

—

First, an amount determined by the sheriff for substantial reimburse-

ment to the county for providing food, lodging and clothing for such

inmate; second, the actual and necessary food, travel and other ex-

penses of such inmate when released for employment under the pro-

gram; third, the amount for support of his wife and children as ordered

by any court; fourth, the amount arrived at with public welfare depart-

ments; fifth, sums voluntarily agreed to for family allotments and for

personal necessities while confined. Any balance shall be credited to

the account of the inmate and shall be paid to him upon his final re-

lease.

No inmate shall be deemed to be an employee of the county under

chapter one hundred and fifty-two while participating in a work re-

lease program.

The sheriff shall appoint a work release supervisor who shall be

placed by the county personnel board in Grade 15, whose duties shall

consist of participant screening, employer interviewing, collection of

monies, keeping of records, procurement of positions and similar duties

assigned by the sheriff.

All such inmates shall, which so employed by the day, be fed, housed

and supervised in a separate place or part of the house of correction,

and segregated from all other inmates not so employed. Any inmate

participating in such work release program and permitted to leave his

place of confinement for the purpose of working in gainful employ-

ment, as herein provided, who leaves his place of employment with-

out permission of his employer and with the intention of not return-

ing to his place of confinement, or who having been ordered by the

sheriff or the work release supervisor to return to his place of con-

finement neglects or refuses to do so, shall be held to have escaped

from such house of correction, and shall be arrested and returned to

such house of correction, and, upon conviction of such escape, shall

be sentenced for a term not to exceed one year or the term for which

he was originally sentenced, whichever is the lesser.

The expense of the arrest and return of any such inmate shall be

paid in the same manner as the expense of the arrest and return of an

inmate who escapes from a house of correction.

Nothing in this act shall be construed to affect eligibility for release

or parole.

Section 2. Chapter eight hundred and three of the acts of nineteen

hundred and sixty-five is hereby repeated.
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Programs for Other Prisoners

Under the provisions of Chapter 723 of the Acts of 1967 ap-

proved November 6, 1967 the "Work Release" program was ex-

tended to the state prison and the correctional institution at

Concord. Excluded from the program are those convicted of cer-

tain crimes against the person such as robbery, rape, assault

etc; certain sex offences, and those serving life sentences.

CHAPTER 723— ACTS OF 1967

An Act to permit day work outside the state prison and the Massachu-

setts CORRECTIONAL INSTITUTION, CONCORD, BY CERTAIN INMATES THEREOF.

Be it enacted, etc., as follows:

Chapter 127 of the General Laws is hereby amended by inserting

after section 86C the following two sections:

—

Section 86D. The commissioner of correction, subject to rules and

regulations established in accordance with the provisions of this section,

may permit an inmate sentenced to the state prison or to the Massa-

chusetts Correctional Institution, Concord, except an inmate serving a

life sentence or a sentence for a violation of section thirteen, thirteen B,

fourteen, fifteen, fifteen A, fifteen B, sixteen, seventeen, eighteen,

eighteen A, nineteen, twenty, twenty-one, twenty-two, twenty-two A,

twenty-three, twenty-four, twenty-four B, twenty-five or twenty-six

of chapter two hundred and sixty-five, or section seventeen, thirty-four,

thirty-five or thirty-five A of chapter two hundred and seventy-two

or for an attempt to commit any crime referred to in said sections, who
consents thereto, to be employed by the day outside the precincts or

dependencies of said prison or institution. The commissioner shall,

with the approval of the governor, establish rules and regulations to

govern the administration of said day work and may, with like approval,

amend, annul or repeal said rules and regulations. Said rules and regu-

lations shall provide for reasonable periods of confinement to said

prison or institution before an inmate may be permitted to engage in

day work under this section, shall designate the form of permit by

which an inmate shall be employed in day work under this section, shall

establish the conditions of agreements to be entered into by an employer

of an inmate engaged in day work under this section, and shall provide

(a) that no inmate shall be employed at wages less than those paid by

his employer to noninmate employees doing similar work, and (b) that

no inmate shall be employed at a place where there exists any strike or

stoppage of employment arising from any dispute over wages, working

conditions, union security or from a labor dispute of any kind.

All such inmates shall, while so employed by the day, be fed, housed

and supervised in a separate place or part of said prison or institution

and segregated from all other inmates not so employed.
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Section 86E. Any inmate employed at day work under section

eighty-six D shall, during the time he is outside the precincts or depen-

dencies of the prison or institution for the purpose of such employment,

be in the status of a day work permittee. The commissioner may revoke

at any time, for reasons stated in writing, the permit of any inmate

employed as a day work permittee. If any inmate in the status of a

day work permittee leaves his place of employment, or, having been

ordered by the commissioner to return to the prison or institution, as

the case may be, neglects or refuses so to do, he shall be held to have

escaped from said prison or institution and he shall be arrested and

returned to said prison or institution and shall, upon conviction of such

escape, be sentenced to the state prison for a term of not less than three

years and not more than five years, and all deductions of sentence as

authorized by section one hundred and twenty-nine of chapter one

hundred and twenty-seven from the sentence he was serving at the

time of such escape shall be forfeited, but shall be entitled to a deduc-

tion of sentence on any sentence imposed for such escape.

Approved November 6, 1967.

YOUTHFUL OFFENDERS
Chapter 163, Acts of 1967

Resolve providing for an investigation by the judicial council relative

TO providing for the special adjudication of youthful offenders.

Resolved, That the judicial council be requested to investigate the

subject matter of current house document numbered 4925, relative

to providing for the special adjudication of youthful offenders, and to

include its conclusions and its recommendations, if any, in relation

thereto, together with drafts of such legislation as may be necessary to

give effect to the same, in its annual report for the current year.

HOUSE . . . (1967) ... No. 4925

An Act providing for the special adjudication of youthful offenders.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. The General Laws are hereby amended by

2 inserting after chapter 120 the following chapter:

—

3 Chapter 120A.

4 Youthful Offenders.

5 Section 1 . For the purpose of this chapter the term "youth"
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6 shall mean a minor who has reached the age of seventeen years

7 or over but has not reached the age of twenty-one years;

8 and the term "youthful offender" shall mean a youth who has

9 committed a crime not punishable by death or life imprison-

10 ment, who has not previously been convicted of a felony, and

1 i who is adjudged a youthful offender pursuant to the provi-

1

2

sions of the following sections.

13 Section 2. (a) In any criminal proceedings or on indict-

14 ment or complaint against a youth for any offense against

15 the law of the commonwealth or for a violation of any city

16 ordinance or town by-law, the court having jurisdiction of

17 the offense or violation if convinced beyond a reasonable

18 doubt of the guilt of the defendant and after a finding or

19 verdict of guilt may, before imposing sentence in such case,

20 conduct a hearing to determine whether such person is a fit

21 subject to be adjudicated and treated as a youthful offender.

22 (b) If at the conclusion of the hearing provided by clause

23 (a) or of any adjournment thereof, the court shall be of the

24 opinion that the youth is not a fit subject for adjudication

25 and treatment as a youthful offender, the court shall impose

26 a sentence or make such other disposition as is provided by

27 law for such offense or violation.

28 (c) If at the conclusion of the hearing provided by clause

29 (a) or of any adjournment thereof, the court shall be of

30 opinion that the person is a fit subject for adjudication and

31 treatment as a youthful offender, the court shall adjudicate

32 him as a youthful offender. The defendant before or after

33 the hearing provided by clause (a) may refuse to be adjudged

34 a youthful offender and elect to be sentenced under the

35 original complaint or indictment.

36 (d) The determination and finding by a court that a person

37 is not a fit subject for adjudication and treatment as a youth-

38 ful offender shall be a matter for its sole discretion.

39 Section 3. If the defendant enters a plea of guilty to the

40 charge of being a youthful offender or if, after trial, the

41 court shall find that he committed the acts charged against

42 him in the indictment or complaint, the court may adjudge the

43 defendant to be a youthful offender and this, if accepted by

44 the defendant, shall be a final disposition of the indictment or

45 complaint.

46 Section 4. Pending and during the investigation, trial, adju-

47 dication or acquittal of the defendant, or any other proceed-

48 ings hereunder, the court shall have the same powers over

49 the person of the defendant as it would have in the case of

50 an adult charged with crime.

5 I Section 5. The court upon the adjudication of any person as

52 a youthful offender, under this chapter may (1) fine, as pro-

53 vided by law for the offense initially charged, (2) commit
54 the youth to Massachusetts Correction Institution, Concord,
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55 or to such other facility of the department of correction as

56 may be developed by the department specifically for the

51 training and rehabihtation of youthful offenders; youthful

58 offenders so committed to Massachusetts Correctional Insti-

59 tution. Concord, shall be eligible for parole and supervision

60 by parole board in accord with provisions applicable to

61 adult offenders, (3) impose sentence and suspend its execu-

62 tion, or (4) place him on probation for any term not to

63 exceed his twenty-first birthday; provided, however, that

64 the court in its discretion may from time to time, while

65 such probation is in force, extend such probation not to

66 exceed his twenty-second birthday. From any sentence of

67 commitment imposed under this section by a district court

68 judge on a person adjudged a youthful offender, said youthful

69 offender shall have the right to appeal to the superior court.

70 In no event shall such sentence be in excess of that pro-

71 vided for in original complaint or indictment. Commitment
72 hereunder shall be for a period not to exceed his twenty-first

73 birthday except that when adjudication made is subsequent

74 to youth's twentieth birthday, commitment may run to his

75 twenty-second birthday.

76 Section 6. If a youth who has been placed in care of a pro-

77 bation officer is alleged to have violated his probation, said

78 officer, at any time before the final disposition of the case,

79 may arrest such youth without a warrant and take him before

80 the court, or the court may issue a warrant for his arrest.

81 When such youth is before the court, it may make any dis-

82 position of the case which it might have made before said

83 youth was placed on probation, or may continue or extend

84 the period of probation.

85 Section 7. (a) Records in cases brought against any youth

86 under this chapter shall not be admissible in evidence or used

87 in any way in any court proceedings, except in imposing sen-

88 tence in any subsequent criminal proceedings against the same

89 person; and except for adjudications which parallel those set

90 forth under section fifty-eight B of chapter one hundred and

91 nineteen, nor shall such adjudication or disposition or evi-

92 dence operate to disqualify a youthful offender in any future

93 examination, appointment, or application for public service

94 under the government either of the commonwealth or of

95 any political subdivision thereof.

96 (b) The records of any youth adjudicated a youthful

97 offender, including fingerprints, photographs and physical

98 descriptions shall not be open to public inspection. But. such

99 records as required under section ninety-nine and section

100 one hundred of chapter two hundred and seventy-six, shall

101 be submitted to the commissioner of probation. Such records

102 shall be retained as confidential matter and kept in the same

103 manner as juvenile offenders. The court in its discretion, in



P.D. 144 JUDICIAL COUNCIL 105

104 any case, may permit an inspection of any of its papers or

105 records.

106 Section 8. The age of the youthful offender at the time of

107 the commission of the crime alleged shall determine whether

108 he is eligible to the benefits herein provided.

1 Section 2. Section 33 of chapter 279 of the General Laws,

2 as most recently amended by section 12 of chapter 308 of

3 the acts of 1964, is hereby further amended by adding the

4 following sentence:—If sentenced to said reformatory as a

5 youthful offender he may be held therein for a period not to

6 exceed his twenty-first birthday except when sentence is

7 subsequent to his twentieth birthday, he may be held for a

8 period not beyond his twenty-second birthday.

We received this bill after we had concluded our regular de-

liberations and discussions for the year. It is far too important

a matter for us to make any recommendations without an oppor-

tunity for full discussion.

Obviously, this bill deals with the age bracket where we can

see statistically that most of the large volume of offenses is in-

volved. In some jurisdictions efforts are made to treat youthful

offenders as a distinct group. We cut off the jurisdiction of the

juvenile courts at the age of seventeen, but few if any regard

those under twenty-one as mature adults.

If separate treatment of youthful offenders will mean that there

is a better chance of re-directing the energies of certain mem-
bers of this substantial part of our society who have run afoul

of the law, we should give careful attention to it.

We will retain this matter and make a full report on it in our

44th report for 1968, or make a special report on the matter if this

seems desirable or necessary in the opinion of the governor

or the General Court.
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V. EVIDENCE
Confidential Communications

SENATE . . . (1967) ... No. 439

An Act to protect patients' confidential communications to psychia-

trists AND OTHER PSYCHOTHERAPISTS.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 233 of the General Laws is hereby further amended

2 by inserting after Section 20A the following new Section

3 20B:—
4 Section 20B. As used in this act, "patient" means a person

5 who, during the course of diagnosis or treatment, communi-

6 cates with a psychotherapist; "psychotherapist" means a per-

7 son licensed to practice medicine who devotes a substantial

8 portion of his time to the practice of psychiatry, or a person

9 by training and experience skilled in the diagnosis and treat-

10 ment of mental or emotional problems, or a person reasonably

1

1

believed by the patient to be qualified under either of these

12 headings; "authorized representative" means a person em-

13 powered by the patient to assert the privilege granted by this

14 act and, until given permission by the patient to make dis-

15 closure, any person whose communications are made privi-

16 leged by this act; "communications" includes conversations,

17 correspondence, actions, and occurrences relating to diagnosis

18 or treatment, before, during or after institutionalization, re-

19 gardless of the patient's awareness of such conversations, cor-

20 respondence, actions, and occurrences, and any records, mem-
2

1

oranda, or notes of the foregoing.

22 Except as hereinafter provided, in civil, criminal, and ju-

23 venile cases, in proceedings preliminary thereto, and in legis-

24 lative and administrative proceedings, a patient, or his au-

25 thorized representative, has a privilege to refuse to disclose

26 and to prevent a witness from disclosing communications

27 wherever made relating to diagnosis or treatment of the

28 patient's mental or emotional condition between patient and

29 psychotherapist, or between members of the patient's family

30 and the psychotherapist, or between any of the foregoing

31 and such persons who participate, under the supervision of,

32 or in cooperation with, the psychotherapist in the accomplish-

33 ment of the objectives of diagnosis or treatment.
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34 When a patient is incompetent to assert or waive the privi-

35 lege, a guardian shall be appointed and shall act in place of

36 the patient under this act. A previously appointed guardian

37 shall be authorized to so act.

38 Upon the exercise of the privilege granted by this act, the

39 judge or presiding officer shall upon the request of the patient

40 instruct the jury that no adverse inference may be drawn

41 from the assertion of the privilege.

42 There shall be no privilege for any relevant communica-

43 tions under this act:

44 (a) When a psychotherapist, in the course of diagnosis or

45 treatment of the patient, determines that the patient is in

46 need of treatment in a hospital for mental or emotional illness,

47 or that there is a threat of imminently dangerous activity by

48 the patient against himself or another person, and on the basis

49 of such determination finds it necessary to disclose such com-

50 munications either for the purpose of placing or retaining the

51 patient in such a hospital (provided however that the pro-

52 visions of this act shall continue in effect after the patient is

53 in said hospital), or placing the patient under arrest or under

54 the supervision of law enforcement authorities.

55 (b) If a judge finds that the patient, after having been

56 informed that the communications would not be privileged,

57 has made communications to a psychotherapist in the course

58 of a psychiatric examination ordered by the court, provided

59 that such communications shall be admissable only on issues

60 involving the patient's mental or emotional condition but not

6

1

confessions or admissions of guilt.

62 (c) In all proceedings, except those involving child custody,

63 in which the patient introduces his mental or emotional con-

64 dition as an element of his claim or defense, and the judge or

65 presiding officer finds that it is more important to the interests

66 of justice that the communication be disclosed than that the

67 relationship between patient and psychotherapist be protected.

68 (d) In all proceedings after the patient's death in which

69 the patient's mental or emotional condition is introduced by

70 any party claiming or defending through or as a beneficiary

71 of the patient as an element of the claim or defense, and the

72 judge or presiding officer finds that it is more important to

73 the interests of justice that the communication be disclosed

74 than that the relationship between patient and psychotherapist

75 be protected.

76 (e) In child custody cases in which either party raises the

77 mental condition of the other party as part of a claim or de-

78 fense, and the psychotherapist believes that disclosure is neces-

79 sary because the patient's mental condition seriously impairs

80 the patient's ability to care for the child, and thereafter makes

8

1

such disclosure to the judge in camera; and the judge then con-

82 siders that the patient's mental or emotional condition would

83 in fact seriously impair the patient's ability to provide suitable
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84 custody, and that it is more important to the interests of

85 justice that the communication be disclosed than that the

86 relationship between patient and psychotherapist be protected.

87 (f) In all proceedings brought by the patient against the

88 psychotherapist, and in all malpractice, criminal or license

89 revocation proceedings, in which disclosure is necessary or

90 relevant to the claim or defense of the psychotherapist.

Many persons are of the opinion that statements made in con-

fidence to a physician or a psychiatrist are privileged. In a

recent study in the Archives of General Psychiatry, Vol 15,

December 1966. pp 619-623. Dr. Eugene Balcanoff of Needham,

Massachusetts and his co-author, Dr. Suarez of Los Angeles,

observe:

—

A questionnaire survey of attitudes and experiences in the area of

privileged communication was sent to all the psychiatrists in Massachusetts.

Replies were received from 487 (63.3%) of these. The psychiatric profession

strongly favors a statute in this area, though there is more marked disa-

greement as to what other mental health personnel should also be covered,

and also as to what exceptions should be delineated from an ideal statute.

In terms of experience (past five years), nine cases were cited in which

either records or intimate testimony were obtained forcefully from the psy-

chiatric witness."

In the nine cases noted, psychiatric records were summoned
into court on 5 occasions, and in the other four cases the psy-

chiatrists "were forced to reveal intimate material against their

wishes." Some 18 other courtroom cases were studied by the

medical investigation team which drew a conclusion that pro-

ponents of the statutory privilege took the position that a small

number of cases (known) was indicative of the need for "re-

form now".

They admitted that others might argue that there was no real

present abuse.

This study was initiated by the Boston University Law Medi-

cine Institute and among the interesting facts developed was the

statistic that one of every four psychiatrists in Massachusetts

was not aware that what was said to him in confidence could

be pried loose from him on the witness stand.

In our 42nd Report for 1966 at page 62 we discussed the law

of privilege as it applied to school psychologists and counsellors.

We pointed out the only statutory protection for such informa-

tion was:

—
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Chapter 233 Sec. 23B —An accused who makes a statement

of his guilt to a psychiatrist under the

mandatory psychiatric examination un-

der Chapter 123 Sec. 100- 100A.

Chapter 6 Sec. 84 Vocational Rehabilitation Records.

Chapter 151A Sec. 46 Information under the Employment Se-

curity Law.

The proposed grant of privilege would place the psychiatrist

and the psychotherapist in the same class as a clergyman and

attorneys.

The extension of the privilege to clergy (Chapter 233 Sec. 20A)

is recent. There are other privileged communications in Massa-

chusetts such as the private communications between husband

and wife, deliberations of jurors, and judicial officers, informers

to the prosecutor, certain tax returns, certain birth and marriage

records, and reports to the Industrial Accident Board and cer-

tain other agencies.

For those who seek the aid of the psychiatrist in addition to

the priest, minister, or rabbi (or possibly in lieu of the clergy)

it is argued that assistance can best be given if there is an

assurance that the disclosures will never be repeated. It is not

professional for the psychiatrist to reveal this information on a

voluntary basis except in those instances where the good of the

patient, or the greater good of society clearly demands it.

The Classical Test of the Proposal

According to the pre-eminent authority in the law of evidence.

Prof. Wigmore, there are certain conditions which should be ful-

filled before enactment of a statute which would extend the

coverage of the privileged communication. The oft quoted con-

ditions are these:

—

1. The communication must originate in a confidence that it (the com-

munication) will not be disclosed.

2. The element of confidentiality must be essential to the full and satis-

factory maintenance of the relation between the parties.

3. The relation must be one which in the opinion of the community ought

to be sedulously fostered.
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4. The injury that would result to the confidential relationship of the parties

must be greater than the benefit that would be gained if the confidence

was breached for the correct disposal of adjudication of the litigation.

We have found it difficult to accept the fact that such prin-

ciples are applicable to those who are known as "psychothera-

pists". This group includes not only psychologists but a host of

others including social case-workers, psychiatric social workers,

marriage counsellors (some of whom advertise on their business

cards as "psychotherapists") and many other persons active in

very personal human relations.

This bill would not include the regular medical doctor (unless

engaged in psychotherapy) as it is said that there is little in the

way of physical symptoms and conditions that is usually kept

confidential. It is also generally held that the harm done (par-

ticularly in court) by suppressing the truth and sealing the medi-

cal man's lips, is far greater than the benefit from a privilege for

the physician.

A recent survey indicates that the privilege is given:

—

(a) To psychiatrists (M.D.) in five states, including Connecticut, Florida,

Georgia, Illinois, and Maryland.

(b) To Psychiatrists and Psychologists; Florida and Illinois.

(c) To Psychologists: nineteen states including California, Illinois, Michi-

gan, New Hampshire, New York.

Communications to a psychiatrist meet the tests set down by

Wigmore, in our opinion. Whether others might also qualify un-

der these tests, we do not conclude at this time for the reason

that we are of the opinion that the granting of the privilege should

be done on a limited basis as was done in Connecticut.

In our re-draft of the bill we have eliminated psychotherapists

and all others save for the psychiatrist who is defined as a per-

son licensed to practice medicine who devotes a substantial

portion of his time to this particular special branch of the pro-

fession.

The statute provides for those instances where such a privi-

lege would not be in the interests of society. Here we find that

Wigmore's fourth requirement is not met unless this is done.
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There are those who urge the extension of the privilege to

others.

It is doubtful that the opinion of the community is that the re-

lation between a social worker and his "client" ought to be

"sedulously fostered" to the extent that what passes between

them is deserving of the seal of silence during judicial proceed-

ings when society seeks the truth.

It has been said in Taylor v. United States, 222 Federal Re-

ported (2d) 398, at page 401:

—

Many physical ailments might be treated with some degree of effective-

ness by a doctor whom the patient did not trust, but a psychiatrist must

have his patient's confidence or he cannot help him."

We recommend the following:

—

1968 DRAFT ACT

An Act to protect patients' confidential communications to psychia-

trists.

1 Chapter 233 of the General Laws is hereby further amended

2 by inserting after Section 20A the following new Section

3 20-B:—
4 Section 20-B. As used in this act, patient" means a per-

5 son who, during the course of diagnosis or treatment, com-

6 municates with a person licensed to practice medicine who
7 devotes a substantial portion of his time to the practice of psy-

Schiatry; authorized representative" means a person empowered by

9 the patient to assert the privilege granted by this act and, until

10 given permission by the patient to make disclosure, andy per-

1

1

sons whose communications are made privileged by this act;

12 communications" includes conversations, correspondence,

13 actions, and occurrences relating to diagnosis or treatment,

14 before, during or after institutionalization, regardless of the

15 patient's awareness of such conversations, correspondence, ac-

16 tions, and occurrences, and any records, memoranda, or notes

1

7

of the foregoing.

18 Except as hereinafter provided, in civil, criminal, and juve-

19 nile cases, in proceedings preliminary thereto, and in legisla-

20 tive and administrative proceedings, a patient, or his author-

21 ized representative, has a privilege to refuse to disclose and to

22 prevent a witness from disclosing communications wherever

23 made relating to diagnosis or treatment of the patient's men-
24 tal or emotional condition between patient and psychiatrist.

25 When a patient is incompetent to assert or waive the privi-

26 lege, a guardian shall be appointed and shall act in place of
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27 the patient under this act. A previously appointed guardian

28 shall be authorized to so act.

29 Upon the exercise of the privilege granted by this act, the

30 judge or presiding officer shall upon the request of the patient

3

1

instruct the jury that no adverse inference may be drawn from

32 the assertion of the privilege.

33 There shall be no privilege for any relevant communica-

34 tions under this act:

35 (a) When a psychiatrist, in the course of diagnosis or treat-

36 ment of the patient, determines that the patient is in need of

37 treatment in a hospital for mental or emotional illness, or that

38 there is a threat of imminently dangerous activity by the pa-

39 tient against himself or another person, and on the basis of

40 such determination finds it necessary to disclose such com-

41 munications either for the purpose of placing or retaining the

42 patient in such a hospital (provided however that the provisions

43 of this act shall continue in effect after the patient is in said

44 hospital), or placing the patient under arrest or under the super-

45 vision of law enforcement authorities.

46 (b) If a judge finds that the patient, after having been in-

47 formed that the communications would not be privileged, has

48 made communications to a psychiatrist in the course of a psy-

49 chiatric examination ordered by the court, provided that such

50 communications shall be admissible only on issues involving

51 the patient's mental or emotional condition but not confessions

52 or admissions of guilt.

53 (c) In all proceedings, except those involving child custody,

54 in which the patient introduces his mental or emotional con-

55 dition as an element of his claim or defense, and the judge or

56 presiding officer finds that it is more important to the interests

57 of justice that the communication be disclosed than that the

58 relationship between patient and psychiatrist be protected.

59 (d) In all proceedings after the patient's death in which the

60 patient's mental or emotional condition is introduced by any

61 party claiming or defending through or as a beneficiary of the

62 patient as an element of the claim or defense, and the judge

63 or presiding officer finds that it is more important to the in-

64 terests of justice that the communication be disclosed than that

65 the relationship between patient and psychiatrist be protected.

66 (e) In child custody cases in which either party raises the

67 mental condition of the other party as part of a claim or de-

68 fense, and the psychiatrist believes that disclosure is necessary

69 because the patient's mental condition seriously impairs the

70 patient's ability to care for the child, and thereafter makes

71 such disclosures to the judge in camera; and the judge then

72 considers that the patient's mental or emotional condition

73 would in fact seriously impair the patient's ability to provide

74 suitable custody, and that it is more important to the interests

75 of justice that the communication be disclosed than that the

76 relationship between patient and psychiatrist be protected.
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77 (f) In all proceedings brought by the patient against the

78 psychiatrist, and in all malpractice, criminal or license revoca-

79 tion proceedings, in which disclosure is necessary or relevant

80 to the claim or defense of the psychiatrist.

PROOF IN LIBEL AND SLANDER

HOUSE . . . (1967) ... No. 1434

An Act changing the burden of proof in libel and slander actions.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 23 1 of the General Laws is hereby amended by

2 adding thereto the following section:

—

3 Section IB. In any action for slander or libel, the defense

4 that the alleged defamatory statements were privileged shall

5 be affirmatively pleaded and the defendant shall have the

6 burden of proving, under this defense, that the statements were

7 made without malice and with reasonable cause to believe the

8 truth thereof.

The first requirement in the consideration of this bill is to

make the distinction between libel and slander. In the develop-

ment of the law, libel was a written defamation while slander

was oral. Slander was considered of less consequence because

this variety of defamation was not permanent. Libel, written,

printed, recorded on tape or records, photographed or other-

wise made a lasting defamatory footprint on the sands of time,

stands on a higher plane.

Attempts have also been made to distinguish libel from slander

in another way. Defamation by radio or television may be im-

permanent but because of the wide-spread dissemination of the

message, it is argued that the rules applicable to a newspaper

(which preserves its opinions in print) should apply to radio and

television.

One accused of libel or slander usually defends on the basis

of (1) privilege, or (2) Truth, or possibly on both grounds.

"Privilege" means that the advancement of some higher duty

or social obligation excuses the defamatory statement. A judge

or a legislator has such a privilege or immunity.

"Truth" has been a complete defense to libel and slander in
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a great many states of the United States. News media have a

qualified privilege of "Fair Comment".

House (1967) No. 1434 would place a new section "9 IB" (not

Sec. 1) of Chapter 231 which would deal with the defense of

"Privilege". The plea of Privilege can now be destroyed if the

plaintiff shows malice in a libel case.

Chapter 23 1 Section 91 now provides, in regard to the defense

of "Truth" that if the defendant tries to justify his defamation on

the basis that he spoke the truth, his failure to prove truth shall

not be equivalent to proof of malice. Section 92 of Chapter 23

1

provides:

—

The defendant in an action for writing or publishing a libel may intro-

duce in evidence the truth of the matter contained in the publication

charged as libelous; and the truth shall be a justification unless malice is

proved."

In the case of Bander vs. Metropolitan Life Insurance Com-
pany, 313 Mass. 337, at page 342, it was said:

—

Truth is a complete defence to an action for slander, Golderman v.

Stearns, 7 Gray 181, 183. Comerford v. Meier, 302 Mass. 398, 402. The
provision of G.L. (Ter. Ed.) Chapter 231 Sec. 92, by force of which ac-

tual malice deprives a defendant of the benefit of this defence in an action

for libel does not apply to an action for slander. The burden of proving

truth as a defence rests upon the defendant. Maloof v. Post Publishing

Company, 306 Mass. 279, 280."

Publication in a newspaper that an attorney was "committed"

to the Medfield State Hospital was held not to constitute libel

when it was demonstrated that such was the truth, and where

there was no actual malice on the part of the publisher. If the

attorney had proved malice on the part of the newspaper, truth

would not have helped the newspaper publisher.

Under the present state of the law, in a libel case, the defense

of privilege can be overcome by showing malice. If the privilege

amounts to immunity, such as the immunity of a member of the

General Court speaking on the floor of the House, even malice

does not destroy the defense.

In a slander case there may be a defamation under circum-

stances which afford a defense of privilege even where the

charge proves untrue.
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In Galvin V. New York, N.H. &HRy. Co. 341 Mass. 293, rail-

road police made repeated (false) accusations that Galvin had

been involved in a theft. The court held that the privilege is not

absolute but conditional, and that the railroad police had a priv-

lege to make the accusation as part of their investigation, the

constant repetition of the accusation in the presence of fifty

employees was an abuse of the privilege and destroyed it. The

element of malice could be inferred from the conduct of the

police.

Into this not altogether satisfactory atmosphere which sur-

rounds the law of libel and slander, it is suggested that another

element be introduced.

Now the injured party sues for defamation.

The defendant sets up a defense of privilege. The privilege must be

proved by the defendant.

House (1967) 1434 would now require the defendant not only to prove

privilege but to go further and prove that there was no malice in the pub-

lication of the libel or the utterance of the slander.

Such a concept is something which has plagued the law of

defamation from its beginnings but one can see the difficulties

in attempting to show to a jury that, as a positive fact, no malice

existed at the time of the defamation. It would seem that if the

publisher showed a social advantage and demonstrated the ac-

tion was fair commentary, the burden should shift to the plain-

tiff to disprove such a position— that is to destroy the defense

set up.

House (1967) 1434 would require also that the publisher have

1 reasonable cause to believe the truth of the defamatory state-

ment.

An attempt has been made to indicate that in slander, a de-

fense of truth would be adequate. The proposed statute confuses

the issue in a slander case. In the libel case a defense of truth

can even now be destroyed by proof on the part of the plain-

tiff that the defendant acted with malice. The proposed legis-

lation would therefore require that a defendant in a libel case

— such as a newspaper— publish virtually at its peril.
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It would not only be required to send forth reporters free from

passion and prejudice, but be ready to prove such virtue to the

jury as part of its defense. The element of "truth" would move
in and out of the case first objectively and later subjectively.

In short, the social usefulness of news media and other publi-

cations would be adversely affected, and the basic exercise of

free speech and fair comment would not be aided.

At present, we would assume that one who did not have rea-

sonable cause to believe that he published the truth could not

be found to be free from that malice which would be sufficient

to destroy his privilege.

While we recognize the need for improvement in the libel and

slander law of this Commonwealth, we do not consider that this

bill is an improvement and we do not recommend it.
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V. TORTS
Defects in State Roads

HOUSE . . . (1967) ... No. 1416

An Act to further define the liability of the commonwealth of Massa-

chusetts FOR INJURIES sustained FROM DEFECTS IN BOULEVARDS.

Be it enacted by the Senate ami House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 36 of chapter 92 of the General Laws, as amended, is

2 hereby further amended by striking out the words "constructed

3 traveled roadway" appearing in the fourth and fifth lines

4 therein and inserting in place thereof the words— said boule-

5 vard,— and also by striking out the words "or for injury sus-

6 tained upon the sidewalk of a boulevard" appearing in the ninth

7 and tenth lines therein so that said section 36, as amended, will

8 read as follows:

—

9 Section 36. Liability for Defects in Boulevards, etc.—The
10 commonwealth shall be liable for injuries sustained by per-

1

1

sons while traveling on any boulevard maintained by the com-
1

2

mission under authority of the preceding section, if the same are

13 caused by defects within the limits of the said boulevard, in the

14 manner and subject to the limitations, conditions and restric-

15 tions specified in sections fifteen, eighteen and nineteen of chap-

16 ter eighty-four, except that the commonwealth shall not be

17 liable for injury sustained because of the want of a railing in or

18 upon any boulevard, or during the construction, reconstruction

19 or repair of such boulevard. Actions seeking to enforce such

20 rights and remedies shall be brought against the commission as

21 such but there shall never be any personal liability on the part

22 of them or any of them to any person injured as aforesaid by

23 reason of such defect. Notices required to be served upon the de-

24 fendant in proceedings hereunder shall be served upon the com-
25 missioner or the secretary. All sums recovered against said com-

26 mission under the foregoing provisions, together with any costs

27 of suit and counsel fees, expenses and interest, shall be deemed
28 expenses of care and maintenance of boulevards.

HOUSE . . . (1967) ... No. 1417

\n Act to further define the liability of the commonwealth of Massa-

chusetts FOR injuries sustained FROM DEFECTS IN STATE HIGHWAYS.
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Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 18 of chapter 81 of the General Laws, as amended, is

2 hereby further amended by striking out the words constructed

3 traveled roadway" appearing in the third line therein and in-

4 serting in place thereof the words:—said highway,—and also

5 by striking out the words or for injury sustained upon the side-

6 walk of a state highway" as appearing in the seventh and eighth

7 lines therein so that said section 18, as amended, will read as

8 follows:

—

9 Section 18. The commonwealth shall be liable for injuries

10 sustained by persons while traveling on state highways, if

1

1

the same are caused by defects within the limits of the said

12 highway, in the manner and subject to the limitations, condi-

13 tions and restrictions specified in sections fifteen, eighteen and

14 nineteen of chapter eighty-four, except that the commonwealth
15 shall not be liable for injury sustained because of the want of a

16 railing in or upon any state highway, or during construction,

17 reconstruction or repair of such highway. The amount which

18 may be recovered for any such injury shall not exceed one fifth

19 of one per cent of the valuation of the town in which the injury

20 was received, nor shall it exceed four thousand dollars. Notice

21 of the injury as required by law shall be given to a member of

22 the department.

These bills seek to "remedy" or clarify an existing source of '

legal confusion and controversy in the field of claims arising from

alleged defects in state highways or boulevards maintained by

the Metropolitan District Commission. The legal problem is in

some part demonstrated by a 1964 case of Longo v. Metropoli-

tan District Commission, 348 Mass. 174. Mr. Longo said that

while he was crossing the center island of the Revere Beach

Parkway, he fell on a protruding iron rod. He said that this rod

was a defect which was known to the commission and it could

have been remedied. Mr. Longo was walking across the boule-

vard. The Supreme Judicial Court said:

—

To recover, Longo must show that he was traveling on .... (a) boule-

vard" and was injured by a defect within the limits of the constructed

traveled roadway'
"

House 1416 and 1417 of 1967 would eliminate the words "con-

structed traveled roadway" (among other things) and thus the

commonwealth of Massachusetts and the Metropolitan District

Commission would be liable for injuries which are sustained by
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persons travelling on any ''state highway" or "boulevard" of the

M.D.C. In either case damages would be due to the claimant

only if the injury was "caused by defects within the limits" of the

highway or boulevard. The change is at this point since present

law requires proof that the defect was ''within the limits of the

constructed traveled roadway"

.

In the Longo case the Supreme Judicial Court said that there

was no reason for restricting the scope of the liability of the Com-
monwealth in cases of this nature to people using the traveled

roadway for vehicular traffic.

Pedestrians may be lawfully upon the traveled roadway of a State high-

way or boulevard, particularly at or near intersections. Places, like safety

islands and cross-walks in the center of traffic circles or dividing strips,

may be adapted to or intended for pedestrian use and may also be functional

parts of the management of traffic upon the boulevard.

The language of (Chapter 92) s. 36 is broad enough to impose liability

for injuries to pedestrians caused by defects in those portions of such safety

and similar island or strips which are within the outer limits of the traveled

part of the boulevard and reasonably adapted to pedestrian use."

On the theory that the Legislature did not exclude such islands

and strips from the liability area, and could have done so, the

Supreme Judicial Court held that if the claimant shows by the

evidence that he was injured at a point where is was reasonable

for a pedestrian to cross the safety island, he may recover.

Defects in Sidewalks

Thus under the existing statute claims are upheld which re-

sult from defects outside the area of the paved surface of the

roadway.

It is the purpose of these two bills to amend Chapter 8 1 Sec-

tion 18, and Chapter 92 Section 36 to permit recovery for injuries

sustained by defects in the sidewalk of a state highway or boule-

vard. The Commonwealth has taken the position that it was not

liable for such sidewalk defects. The suggested legislation would

impose liability for actionable defects on the sidewalks of a

state highway or boulevard as well as anywhere else within the

limits of the highway or boulevard.
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The Judicial Council does not recommend this legislation.

It has been demonstrated that the Supreme Judicial Court has

permitted recovery in cases where the injured person was riding

or walking where it was reasonable to expect travel on a state

highway or boulevard. The remedy suggested would expand the

liability area too far, possibly to the full extent of the lay-out of

the highway or boulevard. There would be liability even in cases

where the full area was not being used as a highway for travel

or for purposes such as those indicated in the Longo case.

If the General Court wishes to extend the liability area to side-

walks, the burden of maintaining such sidewalks in a state of

good repair should and does follow: And if this is the will of the

General Court, the concept of the "traveled part of the high-

way" need not be overthrown.

It becomes difficult to state with certainty what definition

should be used here but we are unwilling to abandon the pres-

ent definition in favor of one which would give rise to claims

arising from an unreasonable or unforseeable use of the roads

under the care of the Commonwealth. Whether to expand the

liability area to include sidewalks which are designed and laid

out for public use and travel is a matter for the exercise of the

discretion of the General Court. We would be remiss in failing

to advise that the Attorney General's office has urged legislative

consideration of whether or not to extend liability to the side-

walks within the limits of the state highways and M.D.C. boule-

vards.
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VII. SPECIAL STUDIES
Deceitful Competition

HOUSE . . . (1967) ... No. 169

Appendix E.

An Act establishing the uniform deceptive trade practices act.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 110 of the General Laws is hereby

2 amended by inserting after secion 29 thereof the following

3 new sections:

—

4 Section 30. In sections thirty through thirty-five of this

5 chapter, unless the context otherwise requires:

—

6 (a) article", means a product as distinguished from its

7 trademark, label, or distinctive dress in packaging;

8 (b) certification mark", means a mark used in connection

9 with the goods or services of a person other than the certifier

10 to indicate geographic origin, material, mode of manufacture,

1

1

quality, accuracy, or other characteristics of the goods or serv-

1

2

ices or to indicate that the work or labor on the goods or services

13 was performed by members of a union or other organization;

14 (c) collective mark", means a mark used by members of

15 a cooperative, association, or other collective group or or-

16 ganization to identify goods or services and distinguish them

17 from those of others, or to indicate membership in the col-

18 lective group or organization;

19 (d) mark", means a word, name, symbol, device, or any

20 combination of the foregoing in any form or arrangement;

21 (e) person", means an individual, corporation, govern-

22 ment, or governmental subdivision or agency, business trust,

23 estate, trust, partnership, unincorporated association, two or

24 more of any of the foregoing having a joint or common in-

25 terest, or any other legal or comrhercial entity;

26 (f) service mark", means a mark used by a person to

27 identify services and to distinguish them from the services of

28 others;

29 (g) trademark" means a mark used by a person to identify

30 goods and to distinguish them from the goods of others;

3

1

(h)tradename",meansaword, name, symbol, device, or

32 any combination of the foregoing in any form or arrangement

33 used by a person to identify his business, vocation, or occupa-

34 tion and distinguish it from the business, vocation, or occupa-

35 tion of others.
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36 Section 31. (a) A person engages in a deceptive trade prac-

37 tice when, in the course of his business, vocation, or occupa-

38 tion, he:

—

39 ( 1 ) passes off goods or services as those of another;

40 (2) causes Hkelihood of confusion or of misunderstanding as

41 to the source, sponsorship, approval, or certification of goods

42 or services;

43 (3) causes likelihood of confusion or of misunderstanding as

44 to affiliation, connection, or association with, or certification

45 by, another;

46 (4) uses deceptive representations or designations of geo-

47 graphic origin in connection with goods or services;

48 (5) represents that goods or services have sponsorship, ap-

49 proval, characteristics, ingredients, uses, benefits, or quanti-

50 ties that they do not have or that a person has a sponsorship,

51 approval, status, affiliation, or connection that he does not

52 have;

53 (6) represents that goods are original or new if they are

54 deteriorated, altered, reconditioned, reclaimed, used, or second-

55 hand;

56 (7) represents that goods or services are of a particular

57 standard, quality, or grade, or that goods are of a particular

58 style or model, if they are of another;

59 (8) disparages the goods, services, or business of another

60 by false or misleading representation of fact;

61 (9) advertises goods or services with intent not to sell them

62 as advertised;

63 (10) advertises goods or services with intent not to supply

64 reasonably expectable public demand, unless the advertisement

65 discloses a limitation of quantity;

66 (11) makes false or misleading statements of fact concern-

67 ing the reasons for, existence of, or amounts of price reduc-

68 tions; or

69 (12) engages in any other conduct which similarly creates a

70 likelihood of confusion or of misunderstanding.

71 (b) In order to prevail in an action under sections thirty

72 through thirty-five of this chapter, a complainant need not

73 prove competition between the parties of actual confusion or

74 misunderstanding.

75 (c) This section does not affect unfair practices other-

76 wise actionable at common law or under other statutes of this

77 state.

78 Section 32. (a) A person likely to be damaged by a de-

79 ceptive trade practice of another may be granted an injunc-

80 tion against it under the principles of equity and on terms

81 that the court considers reasonable. Proof of monetary dam-

82 age, loss of profits, or intent to deceive is not required. Relief

83 granted for the copying of an article shall be limited to the

84 prevention of confusion or misunderstanding as to source.

85 (b) Costs shall be allowed to the prevailing party unless the
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86 court otherwise directs. The court in its discretion may
87 award reasonable attorneys' fees to the prevailing party if

88 (1) the party complaining of a deceptive trade practice has

89 brought an action which he knew to be groundless or (2) the

90 party charged with a deceptive trade practice has willfully

91 engaged in the trade practice knowing it to be deceptive.

92 (c) The relief provided in this section is in addition to

93 remedies otherwise available against the same conduct under

94 the common law or other statutes of this state.

95 Section 33. (a) Sections thirty through thirty-five of this

96 chapter do not apply to:

—

97 (1) conduct in compliance with the orders or rules of, or a

98 statute administered by, a federal, state, or local govern-

99 mental agency;

100 (2) publishers, broadcasters, printers, or other persons en-

101 gaged in the dissemination of information or reproduction of

102 printed or pictorial matter who publish, broadcast, or repro-

103 duce material without knowledge of its deceptive character; or

104 (3) actions or appeals pending on the effective date of sec-

105 tions thirty through thirty-five of this chapter.

106 (b) Subsections 31 (a) (2) and 31 (a) (3) of this chapter do

107 not apply to the use of a service mark, trademark, certification

108 mark, collective mark, trade name, or other trade identifica-

109 tion that was used and not abandoned before the effective

110 date of sections thirty through thirty-five of this chapter, if

1 1

1

the use was in good faith and is otherwise lawful except for

1 1

2

sections thirty through thirty-five of this chapter.

113 Section 34. Sections thirty through thirty-five of this chap-

114 ter shall be construed to effectuate their general purpose to make
1 15 uniform the law of those states which enact them.

116 Section 35. Sections thirty through thirty-five of this chap-

117 ter may be cited as the Uniform Deceptive Trade Practices

118 Act.

1 Section 2. If any provision of this act or the application

2 thereof to any person or circumstance is held invalid, the in-

3 validity does not affect other provisions or applications of the

4 act which can be given effect without the invalid provision or

5 application, and to this end the provisions of this act are sev-

6 erable.

1 Section 3. This act takes effect January first, nineteen

2 hundred and sixty-eight.

The aim of the National Conference of Commissioners on Uni-

form State Laws is to provide protective legislation of a high

quality so that in the highly mobile economy we have, there will

be no advantage in attempting to take refuge in weak or imprac-
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tical Statutes. Much of this proposed statute is an affirmation of

principles which are found in the decided cases of Massachusetts

courts. It is not novel to find that "A person engages in a decep-

tive trade practice when in the course of his business, vocation

or occupation he: (1) passes off goods or services as those of

another or (2) causes likelihood of confusion or of misunder-

standing as to affiliation, connection, or association with, or cer-

tification by another. A reading of the uniform act will demon-

strate that all legitimate interests are protected.

Section 32 (a) of the proposed act provides that a person

whc is likely to be damaged by a deceptive trade practice of

another may obtain an injunction for their protection. Innocent

infringements are to be excused under Section 33.

We recommend the Uniform Deceptive Trade Practices Act

as a clear statement of commercial morality. We point out that the

relief provided in the suggested act is in addition to remedies

otherwise available under the common law or under some other

statute. Hence nothing is taken away from our law, and a use-

ful tool is added.

When inferior or low quality goods are passed off on the pub-

lic as being of first or accepted quality, the legal wrong is known
generally as "deceptive trade practice." A mild example of this

is when the famous beans of Boston are sold. The real Boston

Baked Bean is baked not boiled, or simmered, fried or roasted.

In the markets these days "Beans" are sold in cans which many
presume are "Baked". They are boiled; and aside from giving

Boston a bad name, they don't taste anywhere as good as Bos-

ton Baked Beans. Our pride alone should be sufficient to demand
an end to this horrible state of affairs. We take this opportunity

to urge lovers of Beans to unite; and we urge the General Court

to resolve against this smirch on the fair name of our capitol

city.

In a more serious vein, we wish to point out that while the

Federal Trade Commission acts in those cases where interstate

commerce is involved, actions by manufacturers and merchants

injured by deceptive trade practices involve the enforcement of

private rights, as well as the protection of the public interest.

One who actually bakes his beans should have protection over

one who markets beans, deceptively labeled as "baked" or la-
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beled in such a way as to imitate the sterhng product. Many of

the lawsuits which involve deceptive trade practices are carried

on in the Federal courts. As there is no "federal" common law,

state law is applied in such cases. State law varies from place

to place but the products are marketed everywhere— in states

where there is good protection for the legitimate business and in

states where such protection is all but lacking entirely.

The Uniform Act is intended to cover two main subjects:

—

(a) Misleading labelling or identification, deceptive trade marks,

etc.

(b) False or deceptive Advertising.

We recommend the proposed Uniform Deceptive Trade Prac-

tices Act beginning on p. 121.

COMMENT ON THE 1967 STATUTE
An Act Providing Protection for the Consumer

Against Unfair Trade Practices

Chapter 813, Acts of 1967

The Deceptive Trade Practices Act is primarily a remedy for

the businessman and secondarily it protects the public from

being victimized by marginal operators and unscrupulous per-

sons.

On December 26, 1967 the governor signed a bill (Senate No.

1409) providing for the protection of the consumer. This bill is

complementary to the Deceptive Trade Practices Act and is by

no means a substitute for it. The legislative purpose of Chapter

813 of the Acts of 1967 is found in Section 2(a) which declares:

Unfair methods of competition and unfair or deceptive acts or practices

in the conduct of any trade or commerce are hereby declared unlawful."

This new law is patterned on, and is to be interpreted in ac-

cordance with the regulatory experience and interpretations of

the Federal Trade Commission ( 1 5 U.S.C.A. 45 (a) (1). The Fed-

eral Trade Commission is not engaged in the enforcement of

private rights primarily, but is a regulatory agency protecting the

public. Certainly a private businessman will complain to the F.T.C.

but action of that agency is based on the fact that the public

is being deceived. We do not see any difficulty whereby the new
Chapter 93A limits the Uniform Deceptive Trade Practices Act.
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Under the provisions of G.L, Chapter 266 Sections 91 and

91-B, there was some protection against untrue and misleading

advertising. These existing statutes are criminal statutes which

require a high degree of proof and the punishment on convic-

tion is httle more than a slap on the wrist. Protection of the pub-

lic requires far more that is now given. The sanctions of Chap-

ter 813 of 1967 include injunctive relief, fines, and loss of the

franchise of any corporation which habitually violates the law.

We have taken pains to draw a distinction between these two

legislative proposals because both appear to be useful and nec-

essary for the protection of the legitimate business of our citi-

zens and for the larger protection of the public.

The foisterer of boiled Boston Baked Beans can be dealt with

under these legislative proposals because if the legitimate

bakers of beans do not get him, the Attorney General, and his

Consumer Protection Division, will do so under the new Chap-

ter 93A.

An Act providing protection for the consumer against unfair trade

practices.

CHAPTER 813, ACTS OF 1967

(Senate (1967) No. 1409)

Be it enacted by the Senate and House of Representatives in General Court
assembled, and by the authority of the same, as follows:

Section 1. The General Laws are hereby amended by inserting

after chapter 93 the following chapter:

—

Chapter 93A.

Regulation of business practices for consumers protection.

Section 1. The following words, as used in this chapter unless the
text otherwise requires or a different meaning is specifically required,

shall mean:

—

(a) Person" shall include, where applicable, natural persons, cor-

porations, trusts, partnerships, incorporated or unincorporated asso-

ciations, and any other legal entity.

(b) Trade" and commerce" shall include the advertising, offering



P.D. 144 JUDICIAL COUNCIL 127

for sale, sale, or distribution of any services and any property, tan-

gible or intangible, real, personal or mixed, and any other article,

comrriodity, or thing of value wherever situate, and shall include any

trade or commerce directly or indirectly affecting the people of this

commonwealth.

(c) Documentary material" shall include the orginal or a copy of

any book, record, report, memorandum, paper, communication, tab-

ulation, map, chart, photograph, mechanical transcription, or other

tangible document or recording wherever situate.

Section 2. Unfair methods of competition and unfair or deceptive

acts or practices in the conduct of any trade or commerce are hereby

declared unlawful.

(b) It is the intent of the legislature that in construing paragraph

(a) of this section the courts will be guided by the interpretations

given by the Federal Trade Commission and the Federal Courts to

section 5 (a) (1) of the Federal Trade Commission Act (15U.S.C.45

(a)(1)), as from time to time amended.

(c) The attorney general may make rules and regulations interpreting

the provisions of subsection 2(a) of this chapter. Such rules and regu-

lations shall not be inconsistent with the rules, regulations and de-

cisions of the Federal Trade Commission and the Federal Courts in-

terpreting the provisions of 15 U.S.C. 45 (a) (1) (The Federal Trade

Commission Act) as from time to time amended.

Section 3. (1) Nothing in this chapter shall apply to (a) transac-

tions or actions otherwise permitted under laws as administered by

any regulatory board or officer acting under statutory authority of the

commonwealth or of the United States; or

(b) trade or commerce of any person of whose gross revenue at

least twenty per cent (20%) is derived from transactions in interstate

commerce, excepting however transactions and actions which (i) occur

primarily and substantially within the commonwealth, and (ii) as to

which the Federal Trade Commission or its designated representative

has failed to assert in writing within fourteen (14) days of notice to

it and to said person by the attorney general its objection to action

proposed by him and set forth in said notice; or

{c) transactions or actions of any person who shows that he has had

served upon him by the Federal Trade Commission a complaint pur-

suant to 15 U.S.C. 45 (b) relating to said transactions or actions until

the Federal Trade Commission has either dismissed said complaint,

secured an assurance of voluntary compliance, or issued a cease and

desist order relating to said complaint pursuant to 15 U.S.C. 45 (b).

(2) For purposes of (b) and (c) the burden of proving exemptions

from the provisions of this chapter shall be upon the person claiming

the exemptions.

Section 4. Whenever the attorney general has reason to believe that

any person is using or is about to use any method, act or practice de-

clared by section two of this chapter to be unlawful, and that proceedings

would be in the public interest, he may bring an action in the name of

the state against such person to restrain by temporary or permanent

injunction the use of such method, act or practice. At least ten (10)
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days prior to commencement of any action under this section, the

attorney general shall notify the person of his intended action, and give

the person an opportunity to confer with the attorney general in per-

son or by counsel or other representative as to the proposed action.

Notice shall be given the person by mail, postage prepaid, sent to his

usual place of business, or if he has no usual place of business, to his

last known address. The action may be brought in the superior court

of the county in which such person resides or has his principal place

of business, or, with the consent of the parties, may be brought in the

superior court of Suffolk county. The said courts are authorized to

issue temporary or permanent injunctions to restrain and prevent vio-

lations of this chapter; provided, however, that no restraining order or

injunction shall be issued except upon notice and an opportunity to

be heard. Any district attorney or law enforcement officer reviewing

notice of any alleged violation of this chapter, shall immediately for-

ward written notice of the same with any other information that he

may have to the office of the attorney general. Any person who vio-

lates the terms of an injunction issued under this section shall forfeit

and pay to the commonwealth a civil penalty of not more than ten

thousand dollars for each violation. For the purposes of this section,

the court issuing such injunction shall retain jurisdiction, and the cause

shall be continued, and in such cases the attorney general acting in the

name of the state may petition for recovery of such civil penalty.

Section 5. In any case where the attorney general has authority to

institute an action or proceeding under section four of this chapter,

in lieu thereof he may accept an assurance of discontinuance of any

method, act or practice in violation of this chapter from any person

alleged to be engaged or to have been engaged in such method, act or

practice. Such assurance may include a stipulation for the voluntary

payment by such person of the costs of investigation, or of an amount

to be held in escrow pending the outcome of an action or as restitu-

tion to aggrieved buyers, or both. Any such assurance of discontin-

uance shall be in writing and be filed with the superior court of Suf-

folk county. Matters thus closed may at any time be reopened by the

attorney general for further proceedings in the public interest.

Section 6. The attorney general, whenever he believes any person

to be or to have been in violation of this chapter, may examine or

cause to be examined for that purpose, any books, records, papers and

memoranda of whatever nature relevant to such alleged violation. The

attorney general may require the attendance of such person or of any

other person having knowledge in the premises at any place in the

county where such person resides or has a place of business or in Suf-

folk county if such person is a nonresident or has no place of business

within the state, and may take testimony and require proof material

for his information, and may administer oaths or take acknowledgment

in respect of any book, record, paper or memorandum. The attorney

general shall serve notice of the time, place and cause of such examina-

tion or attendance at least ten days prior to the date of such examina-

tion.

(a) Service of any such notice may be made by:



P.D. 144 JUDICIAL COUNCIL 129

(1) Delivering a duly executed copy thereof to the person to be

served or to a partner or to any officer or agent authorized by appoint-

ment or by law to receive service of process on behalf of such person;

(2) Delivering a duly executed copy thereof to the principal place

of business in this state of the person to be served; or

(3) Mailing by registered or certified mail a duly executed copy

thereof addressed to the person to be served at the principle place of

business in this state or, if said person has no place or business in this

state, to his principal office or place of business.

(b) Each such notice shall:

(1) State the time and place for taking the examination and the

name and address of each person to be examined, if known, and, if the

name is not known, a general description sufficient to identify him or

the particular class or group to which he belongs.

(2) State the statute and section thereof, the alleged violation of

which is under investigation, and the general subject matter of the

investigation;

(3) Describe the class or classes of documentary material to be pro-

duced thereunder with reasonable specificity so as fairly to indicate the

material demanded;

(4) Prescribe a return date within which the documentary material

is to be produced; and

(5) Identify the members of the Attorney General's staff to whom
such documentary material is to be made available for inspection and
copying.

(c) No such notice shall:

(1) Contain any requirement which would be unreasonable or im-

proper if contained in a subpoena duces tecum issued by a court of

this state; or

(2) Require the disclosure of any documentary material which
would be privileged, or which contains trade secret information, or

which for any other reason would not be required by a subpoena duces

tecum issued by a court of this state.

Documentary material demanded pursuant to the provisions of

this section shall be produced for inspection and copying during nor-

mal business hours at the principal office or place of business of the

person served, or at such other times and places as may be agreed

upon by the person served and the attorney general. Any book, record,

paper, memorandum or other information produced by any person pur-

suant to this section shall not unless otherwise ordered by a court of this

state for good cause shown, be disclosed to any person other than the

authorized agent or representative of the attorney general, unless with

the consent of the person producing the same. This section shall not

be applicable to any criminal prosecution brought under the laws of

this state.

At any time prior to the date specified in the notice, or within

twenty-one days after the notice has been served whichever period is

shorter, the court may, upon motion for good cause shown, extended
such reporting date or modify or set aside such demand. The motion
may be filed in the superior court of the county in which the person
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served resides or has his equal place of business, or in Suffolk county.

This section shall not be applicable to any criminal proceeding nor

shall information obtained under the authority of this section be ad-

missible in evidence in any criminal prosecution for substantially iden-

tical transactions.

Section 7. A person upon whom a notice is served pursuant to the

provisions of section six shall comply with the terms thereof unless

otherwise provided by the order of a court of this state. Any person

who fails to appear, or with intent to avoid, evade, or prevent com-

pliance, in whole or in part, with any civil investigation under this sec-

tion, removes from any place, conceals, withholds, or destroys, muti-

lates, alters, or by any other means falsifies any documentary material

in the possession, custody or control of any person subject of any such

notice, or knowingly conceals any relevant information, shall be fined

not more than five thousand dollars.

Whenever any person fails to comply with any notice served upon him

under this section or whenever satisfactory copying or reproduction

of any such material cannot be done and such person refuses to sur-

render such material, the attorney general may file, in the superior

court of the county in which such person resides or has his principal

place of business or of vSuffolk county if such person is a nonresident

or has no principal place of business in this state, and serve upon such

person or in the same manner as provided in section six a petition for

an order of such court for the enforcement of this section. Any diso-

bedience of any final order entered under this section by any court

shall be punished as a contempt thereof.

Section 8. Upon petition by the general court may for habitual

violation of injunctions issued pursuant to section 4 order the dissolu-

tion, or suspension or forfeiture of franchise of any corporation or the

right of any foreign corporation to do business in the commonwealth
whenever said corporation violates the terms of an injunction issued

under section four of this chapter.

Section 2. This act shall be known and designated as the Regula-

tion of Business Practice and Consumer Protection Act".

TAX LIENS ON PERSONAL PROPERTY

HOUSE . . . (1967) ... No. 169

Appendix F

An Act establishing the revised uniform federal tax lien registration

ACT.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:
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1 Section \. Section 39B of chapter 255 is hereby amended to

2 read as follows:

—

3 (1) Notices of liens upon personal property for taxes pay-

4 able to the United States and certificates and notices affecting

5 the liens shall be filed as follows:

6 (a) If the person against whose interest the tax lien applies

7 is a corporation or a partnership, as these entities are defined in

8 the internal revenue laws of the United States, in the office of

9 the secretary of state;

10 (b) In all other cases in the office of the clerk of the city or

1

1

town where the owner resides at the time of filing of the notice

12 of lien.

13 (2) Certification by the secretary of the treasury of the

14 United States or his delegate of notices of liens, certificates,

15 notices of compromise or notices affecting tax liens entitles

16 them to be filed and no other attestation, certification, or

17 acknowledgement is necessary.

18 (3) If a notice of federal tax lien, notice of compromise, or a

1

9

notice of revocation of any certificate described in Subsection (4)

20 is presented to the filing officer.

21 (a) If he is the secretary of state, he shall cause the notice

22 to be marked, held and indexed in accordance with the pro-

23 visions of subsection (4) of section 9-403 of the Uniform Com-
24 mercial Code as if the notice were a financing statement within

25 the meaning of that Code.

26 (b) If he is the clerk of a city or town, he shall endorse thereon

27 his identification and the date and time of receipt and forth-

28 with file it alphabetically or enter it in an alphabetical index

29 showing the name and address of the person named in the notice,

30 the date and time of receipt, the serial number of the district

3 1 director, and the total amount of tax, interest, penalties, and

32 costs.

33 (4) If a certificate of release, non-attachment, discharge or

34 subordination of any tax lien is presented to the secretary of

35 state for filing he shall

36 (a) cause a certificate of release or non-attachment to be

37 marked, held and indexed as if the certificate were a termina-

38 tion statement within the meaning of the Uniform Commercial

39 Code, except that the notice of lien to which the certificate re-

40 lates shall not be removed from the files, and

41 (b) cause a certificate of discharge or subordination to be

42 held, marked and indexed as if the certificate were a release of

43 collateral within the meaning of the Uniform Commercial Code.

44 (5) If any of the certificates or notices referred to in sub-

45 section (4) is presented for filing with the clerk of a city or town,

46 he shall permanently attach the certificate to the notice of lien

47 and shall enter the certificate or notice with the date of filing

48 in any alphabetical federal tax lien index on the line where the

49 notice of lien is entered.

50 (6) Upon request of any person, the filing officer shall issue
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51 his certificate showing whether there is on file, on the date and

52 hour stated therein, any presently effective notice of federal

53 tax lien or certificate or notice affecting the lien, filed on or

54 after January 1 , 1 968, naming a particular person, and if a notice

55 or certificate is on file, giving the date and hour of its filing.

56 The fee for a certificate is three dollars. Upon request the filing

57 officer shall furnish a copy of any notice of federal tax lien or

58 notice or certificate affecting a federal tax lien for a fee of one

59 dollar and, if such statement consists of more than three pages,

60 an additional fee of fifty cents for the fourth and each succeeding

61 page.

62 (7) The fee for filing and indexing each notice of lien or cer-

63 tificate or notice affecting the tax lien is:

64 (a) for a tax lien on personal property, three dollars;

65 (h) for a certificate of discharge or subordination, three dol-

66 lars;

67 (c) for all other notices, including a certificate of release or

68 non-attachment, one dollar.

69 The officer shall bill the district directors of internal revenue

70 on a monthly basis for fees for documents filed by them.

1 Section 2. This act shall take effect January first, nineteen

2 hundred and sixty-eight.

1 Section 3. Filing officers with whom notices of federal tax

2 liens, certificates and notices affecting such liens have been

3 filed on or before January first, nineteen hundred and sixty-

4 eight, shall, after that date, continue to maintain a file labeled

5 federal tax lien notices filed prior to January first, nineteen

6 hundred and sixty-eight" containing notices and certificates

7 filed in numerical order of receipt.

We recommend this bill.

It should be amended in Section 1 line 54 to read "January

1 , 1 969" and Section 2 and Section 3 should be similarly amended.

The bill deals solely and exclusively with United States In-

ternal Revenue Liens on personal property.

The purpose of the bill is to state with precision how, where,

and in what form notices of United States Tax Liens shall be

filed. We are informed that if this legislation is enacted, the In-

ternal Revenue Service will adopt the procedures which are set

forth. In this way the interested parties can know for certainty

whether or not a lien is in effect. This information is important

in connection with all aspects of commerce and financing. Sec-

tion (6) is of great value in that it provides that the filing officer is
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obliged, upon the payment of a small fee, to furnish a statement

of whether or not any liens are presently effective. This docu-

ment would be similar to the Statement of Municipal Liens that

is available from the city and town collectors of taxes. Unfor-

tunately, the complexity of the Internal Revenue operation is

such that it is almost impossible to learn whether or not any

lien is outstanding unless there is a search of the public records.

In cases involving liens and notices of liens against real estate,

the Internal Revenue files such notices at the proper registry of

deeds.

Unless there has been some change in thinking on the part

of the Internal Revenue Service, we would assume that such

legislation is desirable and necesary.

RESPONSIBILITY IN CONSTRUCTION CONTRACTS

HOUSE . . . (1967) ... No. 2201

An Act to invalidate certain requirements for indemnity in the con-

struction INDUSTRY.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 149 of the General Laws is hereby amended by insert-

2 ing the following section after section 29A:

—

3 Section 29B. A covenant, promise, agreement or understand-

4 ing in, or in connection with or collateral to, a contract or agree-

5 ment relative to the construction, alteration, repair or main-

6 tenance of a building, structure, appurtenance and appliance,

7 including moving, demolition and excavating connected there-

8 with, purporting to indemnify the promisee, an architect, engi-

9 neer, surveyor or any other person against liability for damages
10 arising out of bodily injury to persons or damage to property

1 1 caused by or resulting from the negligence of the promisee or

1

2

indemnitee, his agents or employees, or from defects in the maps,

1

3

plans, designs and specifications used by such architect, engineer,

14 surveyor or their agents or employees is aginst public policy

15 and is void and unenforceable.

This bill seems to have been filed by a member of the Gen-
eral Court on the petition of the Associated Subcontractors of
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Massachusetts and to result from a revision in the standard con-

tract forms pubhshed by the American Institute of Architects

(A. I.A.). In the 1 0th edition ofthe "General Conditions ofthe Con-

tract for Construction— AIA Document A 201 copyrighted Sep-

tember 1 966" and revised January 1 967 a new "INDEMNIFICA-
TION" section appears for the first time. This section reads as

follows:

—

4.18 INDEMNIFICATION
4.18.1 The Contractor shall indemnify and hold harmless the Owner

and the Architect and their agents and employees from and against all claims,

damages, losses and expenses including attorneys' fees arising out of or re-

sulting from the performance of the Work, provided that any such claim,

damage, loss or expense (a) is attributable to bodily injury, sickness, disease

or death, or to injury to or destruction of tangible property (other than the

Work itself) including the loss of use resulting therefrom, and (b) is caused

in whole or in part by any negligent act or omission of the Contractor, any

Subcontractor, anyone directly or indirectly employed by any of them or

anyone for whose acts any of them may be liable, regardless of whether

or not it is caused in part by a party indemnified hereunder.

4.18.2 In any and all claims against the Owner or the Architect or any

of their agents or employees by any employee of the Contractor, any Sub-

contractor, anyone directly or indirectly employed by any of them or any-

one for whose acts any of them may be liable, the indemnification obligation

under this Paragraph 4.18 shall not be limited in any way by any limitation

on the amount or type of damages, compensation or benefits payable by or for

the Contractor or any Subcontractor under workmen's compensation acts,

disability benefit acts or other employee benefit acts.

4.18.3 The obligations of the Contractor under this Paragraph 4.18 shall

not extend to the liability of the Architect, his agents or employees arising

out of (1) the preparation or approval of maps, drawings, opinions, reports,

surveys, Change Orders, designs or specifications, or (2) the giving of or the

failure to give directions or instructions by the Architect, his agents or em-

ployees provided such giving or failure to give is the primary cause of the

injury or damage."

When this section was added, General Contractors around the

nation were opposed to it and were determined not to bid on
contracts in which this clause appeared. This feeling was pre-

valent in the Boston area in the summer of 1967 to such an ex-

tent that bonding companies requested the use of earlier edi-

tions of the A.LA. contract form in some instances.

To meet the vehement opposition of the General Contractors,

the A.I.A. introduced Section 4.18.3 in January of 1967. Under
this, the most recent addition, the General Contractor specifically
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rejected any liability which was properly that of the Architect.

This revision was satisfactory to the Associated General Con-

tractors.

An Insured Risk

The indemnification provision in the recent A.I.A. contract re-

vision is covered by insurance which is available to the General

Contractor at no great additional cost.

In September of 1 967 a still more recent revision ofA.I.A. Form
A 201 was printed and this most recent revision was approved

by the Association of General Contractors which includes the

largest firms in the nation.

Sub-contractors, and the Associated Sub-contractors of Massa-

chusetts, did not play a direct role in the negotiations over the

new A.I.A. form. One should have in mind that the indemnifica-

tion responsibility runs from the General Contractor to the Owner
under the new A.I.A. agreement.

There is no legal requirement that the A.I.A. form must be

used but we think it unreasonable to assume that the A.I.A. doc-

uments would not be used on a majority of the substantial con-

struction projects in process or planned for the foreseeable fu-

ture.

Legal Effect of House (1967) 2201

The proposed bill would declare, we think, that the new A.I.A.

contract provision. Section 4.18, in Document A 201 would be

against public policy and would be void and unenforcible.

In Maine and in New Mexico this legislative proposal has

been turned down.

We do not believe that the A.I.A. contract provision is against

public policy. The purpose here is to protect the owner and to

some extent the architect (who acts as agent of the Owner dur-

ing construction) from tort claims which are based on alleged

negligence on the part of the general contractor, one of the sub-

contractors, or the supplier of materials, equipment and the

like. We have pointed out that the bill is not necessarily a shelter

for the Architects since they remain liable for negligent design,
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or for failure to give the proper instructions and directions to

the general contractor. If such negligence is the primary cause

of injury, the general contractor is relieved of responsibility and

the architect or the owner is saddled with it.

By the nature of things, it is expected that the general con-

tractor and his staff will possess a certain amount of skill and

experience. It is not expected that the architect will be required

to point to the place where every nail is to be driven or every

rivet put in place. For this reason the General Contractor is still

liable for negligence which can be shown to come about in

whole or in part by reason of a negligent act or omission of the

General Contractor.

We can not stress too much that this entire risk is insurable.

It is not against public policy for businessmen to decide how to

allocate the cost of insurance premiums on a construction pro-

ject.

We might also point out that under Section 10. 1 . 1 of the A. I.A.

contract:

—

"10.1.1 The Contractor shall be responsible for initiating, maintaining and

supervising all safety precautions, and programs in connection with the work."

Elsewhere in Article 10 (entitled "Protection of Persons and

Property") it is the General Contractor who is made responsible

except in cases where the damage or loss is attributable to faulty

Drawings or Specifications or to the acts or ommissions of the

Owner or Architect or their agents and employees. And we find

in Article 1 1 "Insurance" that the general contractor is required

to furnish the liability insurance called for under paragraph

4.18 "Indemnification" which is set forth above.

We do not find that there is any sound reason for the enact-

ment of House (1967) 2201. We can say that it would interfere

seriously with what seems to be a sensible and practical method

of dealing with the problem.

Large construction projects are financed with tax money col-

lected from the people of the Commonwealth. Viewed from that

aspect, the A.I.A. contract form is far more desirable for the

protection of the greater number of "Owners" who make the

project possible and for whom protection is assured.

i
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STOP PAYMENT ORDERS

HOUSE . . . (1967) . . No. 228

An Act affecting the relationship between a bank and a depositor when
THE bank has notice OF A STOP PAYMENT ON A CHECK.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 4-403 of chapter 106 of the General Laws is hereby

2 amended by striking out the third paragraph.

Chapter 106 of the General Laws is the Commercial Code,

based on the "Uniform Commercial Code" which has been

enacted by a number of states.

The proposal calls for the striking out of the following para-

graph:

—

"The burden of establishing the fact and amount of loss resulting from

the payment of an item contrary to a binding stop payment order is on the

customer."

By eliminating this paragraph from Sec. 4-403 (3) it would

appear that the burden of proof would shift from the customer

to the bank. At present, if a customer tells the bank to stop

payment, he must prove that he gave the stop payment order,

and he must also prove that he suffered a loss and the amount

thereof. There is little difficulty in understanding the necessity

for proof that such an order was in fact given. A bank customer

should not be in a position to hold the bank responsible for

something done in the usual course of business without notice.

The second element of the present statute is the requirement

that the customer establish that there was a loss, and the amount
thereof, if a stop payment order was disregarded. Hence, if the

customer owed $335.00 for his automobile insurance premiums,

and after he sent the check, a stop payment order was disre-

garded, he might be in difficulty in showing a loss of $335.00,

or in any sum, since he actually owed this sum to the person

who got the check. His reasons for stopping payment might have

nothing to do with the legitimacy of the debt, but this would
not be the normal case.
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We are advised that this bill is opposed by the banking in-

dustry and by the Commissioners on Uniform State Laws. It

seems that the impetus for the elimination of the customer's

burden of proof is due to over-zealousness on the part of one

suburban Boston bank.

The free flow of checks is of paramount economic importance.

The necessity for stop-payment orders is also of importance.

In a recent municipal scandal in New York City, the City ofNew
York was able to stop payment on a check for a huge sum only

minutes before it was presented for payment.

We prefer not to recommend a change in the statute on the

basis of the ill-advised attitude of one bank on one occasion.

If there was strong evidence of abusive treatment of bank cus-

tomers, (and we have no such evidence) it might be advisable

for the General Court to take action. Failing to find that situa-

tion, we do not recommend any action in the matter at this time.
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GENERAL RULES

Appendix "A"

3:16. JUDICIAL CONFERENCE

G. L. c. 211, §§ 3, 3A-3F, as inserted by St. 1956, c. 707, §§ 1, 2, as

amended.

(1) The Massachusetts Judicial Conference is hereby constituted to

consist of the following: (a) the Chief Justice (who shall serve as chair-

man of the Conference) and the Associate Justices of this court; (b)

the Chief Justice of the Superior Court; (c) the Chief Judge of the Pro-

bate Courts; (d) the Judge of the Land Court; (e) the Chief Justice of

the Municipal Court of the City of Boston; (f) the Chief Justice of the

District Courts; (g) the Chairman of the Judicial Council; and (h) the

Executive Secretary of this court, who shall act as secretary, and as the

principal administrative officer of the Conference.

(2) The judges and officers mentioned in paragraph (1) shall serve

as the members of the Conference until further order of this court.

Any member may designate another member of the court or body
which he represents to act for him at any meeting.

(3) The Conference may invite other judges and members of the

bar (a) to participate in any one or more projects, studies, meetings,

or other activities, or (b) to prepare and present studies, recommenda-
tions, and comments upon matters concerning which the Conference

desires information.

(4) The Conference (a) may consider and make recommendations

on matters relating to the conduct of judicial business, the improve-

ment of the judicial system, and the administration of justice in such

manner as the Conference from time to time may deem appropriate;

(b) may initiate and conduct legal research; (c) shall assist this court

in coordinating the activities of the several courts; (d) may conduct

general conferences and educational meetings; (e) may appoint re-

porters, advisers, research assistants, and other employees, either for

the general work of the Conference or for designated projects and,

subject to the availability of necessary funds, may make expenditures,

including the payment of the foregoing persons; (f) may employ such

facilities of universities, law schools, colleges, bar associations, foun-

dations, and other institutions, as may be made available to it; and (g)

may appoint standing or special committees. The Chief Justice of this

court may appoint a vice-chairman of the Conference and may delegate

to him duties with respect to the Conference.

(5) The Conference shall meet at such times as may be designated

by the Chief Justice or a majority of the Justices of this court.
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DRAFT ACTS RECOMMENDED
TO THE 1968 GENERAL COURT

Subject
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CIVIL JURY TRIALS IN
CERTAIN DISTRICT COURTS
For Comment See Page 21

1968 DRAFT ACT

An Act providing for the trial of civil actions entered in district courts

IN certain counties by juries of six in certain district courts.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1 . After the entry of a civil action in any district

2 court in the county of Berkshire, Bristol, Essex, Hampden,
3 Middlesex, Norfolk, Plymouth or Worcester, any party may,

4 within the time provided or allowed for the filing of an an-

5 swer, claim a trial by a jury of six in the district court of cen-

6 tral Berkshire, the third district court of Bristol, the first

7 district court of Essex, the district court of Springfield, the

8 third district court of eastern Middlesex, the district court

9 of northern Norfolk, the district court of Brockton or the

10 central district court of Worcester, respectively. Trials by

1

1

such juries in said district courts shall proceed in accordance

12 with the provisions of law applicable to trials by jury in the

13 superior court, except that each party shall be entitled to two

14 peremptory challenges. Jurors shall be drawn from the pool

15 of jurors available for the jury sessions in civil cases in the

16 superior court for the respective counties. The chief justice

17 of the district courts shall arrange for the jury sessions in

18 said district courts, shall assign justices and special justices

19 thereto, and shall arrange for the appointment of such tem-

20 porary assistant clerks and temporary court officers as may be

21 necessary, who shall serve for the duration of the session.

22 Trials by such juries of six in said district courts shall be

23 held in the respective courthouses of said district courts, or if

24 not practicable there, then in such courthouses as may be

25 designated from time to time by the Chief Justice of the

26 district courts.

27 Review of such trials may be had directly by the supreme
28 judicial court by a bill of exception, appeal or report in the

29 same manner provided in the case of trials by jury in the su-

30 perior court.

3

1

If any party claims a trial by a jury of six, any other party

32 shall have seven days in which to refuse to agree to such trial

33 by filing a written refusal with the clerk, and the party claim-

34 ing such trial by a jury of six may, within six days there-

35 after remove the case for trial before the superior court with
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36 or without a jury. If any party refuses to agree to a trial by

37 a jury of six, and if the case is not removed to the superior

38 court under the provisions of this section or section one hun-

39 dred and four of chapter two hundred and thirty-one of the

40 General Laws, the trial shall be in the district court without

41 jury.

1 Section 2. Section one A of chapter seven hundred and

2 thirty-eight of the acts of nineteen hundred and fifty-six, as

3 most recently amended by section* one of chapter six hun-

4 dred and eighteen of the acts of nineteen hundred and fifty-

5 seven, is hereby repealed.

1 Section 3. The provisions of sections one and two of this

2 act shall take effect on October first, nineteen hundred and

3 sixty-eight and apply to civil actions entered on or after said

4 date, and shall become inoperative and cease to apply to

5 such actions entered on and after October first, nineteen hun-

6 dred and seventy-one.










