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JUDICIAL COUNCIL

G. L. (Ter. Ed.) Chapter 221, §§34A-34C

The Judicial Council Was Established To Make A Continuous

Study of The Organization, Procedure and Practice Of The
Courts.

The Council Makes Reports Requested By the Legislature,

and Suggests Improvements in the Administration of Justice.

Statutory Authority

Section 34A. There shall be a Judicial Council for the continuous study of

the organization, rules and methods of procedure and practice of the judicial

system of the commonwealth, the work accomplished, and the results produced

by that system and its various parts. Said council shall be composed of the chief

justice of the supreme judicial court or some other justice or former justice of

that court appointed from time to time by him; the chief justice of the superior

court or some other justice or former justice of that court appointed from time to

time by him; the judge of the land court or some other judge or former judge of

that court appointed from time to time by him; the chief justice of the municipal

court of the city of Boston or some other justice or former justice of that court

appointed from time to time by him; one judge of a probate court in the com-

monwealth and one justice of a district court in the commonwealth and not more

than four members of the bar all to be appointed by the governor, with the advice

and consent of the executive council. The appointments by the governor shall be

for such periods not exceeding four years, as he shall determine.

Section 34B. The Judicial Council shall report annually on or before Decem-

ber first to the governor upon the work of the various branches of the judicial

system. Said council may also from time to time submit for the consideration of

the justices of the various courts such suggestions in regard to rules of practice

and procedure as it may deem advisable.

Section 34C. No member of said council, except as hereinafter provided,

shall receive any compensation for his services, but said council and the several

members thereof shall be allowed from the state treasury out of any appropria-

tion made for the purpose such expenses for clerical and other services, travel

and incidentals as the governor and council shall approve. The secretary of said

council, whether or not a member thereof shall receive from the commonwealth a

salary of five thousand dollars.

Recommendations for Improving the Effectiveness of the Ju-

dicial Council Appear in this Report at Page 21 to 25.
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MEMBERS OF THE JUDICIAL COUNCIL
(DECEMBER, 1967)

Frederic J. Muldoon of Westwood, Chairman^

Reuben L. Lurie of Brookline

John A. Costello of Andover

Elwood H. Hettrick of Weston
Elijah Adlow of Boston

Livingston Hall of Concord

Raymond F. Barrett of Milton^

Arthur A. Thomson of North Andover

Charles W. Bartlett of Dedham

^ Mr. Frederic J. Muldoon died on July 4, 1968.

^ Mr Raymond F. Barrett died on September 1 1, 1968.

James B. Muldoon of Weston, Secretary

One Court Street, Boston, Massachusetts 02108

INQUIRIES CONCERNING THIS REPORT
This report is distributed by the PubUc Document Room at

the State House in Boston. Copies are sent to all members of the

legislature, judges, clerks of court, libraries, city and town

clerks, and many others. As long as the supply lasts, copies of

this report, and also copies of some earlier reports, can be ob-

tained, without charge, by requesting them from the Public Doc-

ument Room, State House, Boston. Massachusetts.

Correspondence may be sent to James B. Muldoon, Secretary,

Judicial Council of Massachusetts, One Court Street, Boston,

Mass. 02108.

CHANGES IN MEMBERSHIP
OF THE COUNCIL IN 1968

Frederic J. Muldoon, Esq., a Boston attorney for 54 years,

who served as a member of the Council since 1937, as its Vice

Chairman from 1952 to 1958, and as its Chairman since 1958,
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died during the year. The Commonwealth thus lost a fine public

servant, who had also been an ex officio member of the Judicial

Conference of Massachusetts. His wise judgment, unflagging in-

terest in the work of the Council, and impartial manner as its

Chairman during his ten years of service in that position en-

deared him to all of his colleagues.

Raymond F. Barrett, Esq., a Norfolk County attorney and

former President of the Massachusetts Bar Association, who
served as a member of the Council since 1959, also died during

the year. A busy trial lawyer, member of the House of Delegates

of the American Bar Association and Fellow of the American

College of Trial Lawyers, he brought to the work of the council

an informed and practical sense of the law which was respected

by all of his colleagues.

NEW MEMBERS OF THE COUNCIL

Paul A. Tamburello, Esq., of Pittsfield, and Paul T. Smith,

Esq., of Boston, were appointed by Governor Volpe to fill these

vacancies so late in the year that they were unable to participate

in the deliberations and decisions of the Council on the matters

embodied in this its Forty-fourth Report.
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I. THE COURTS

THE "LONG ARM" STATUTE OF 1968

The "Long Arm" statute which we recommended in our 42nd
Report was approved by the governor on July 25, 1968. This

statute will allow Massachusetts residents to require those from

afar to litigate certain contested matters in the Massachusetts

courts. The enlargement of the jurisdiction of our courts, and

the instances in which the "Long Arm" statute applies require

reference to the first six sections of the new Chapter 22 3A.

CHAP. 760. An Act EXTENDING JURISDICTION OF COURTS OF THE COMMONWEALTH
TO CERTAIN PERSONS IN OTHER STATES AND COUNTRIES.

Be it enacted, etc., as follows:

The General Laws are hereby amended by inserting after chapter 223 the

following chapter:

—

CHAPTER 223A.

Jurisdiction of courts of the commonwealth over persons in

OTHER states AND COUNTRIES.

Section 1 . As used in this chapter "person" includes an individual,

his executor, administrator or other personal representative, or a cor-

poration, partnership, association or any other legal or commercial

entity, whether or not a citizen or domiciliary of this commonwealth

and whether or not organized under the laws of this commonwealth.

Section 2 . A court may exercise personal jurisdiction over a person

domiciled in, organized under the laws of, or maintaining his or its

principal place of business in, this commonwealth as to any cause of

action.

Section 3. A court may exercise personal jurisdiction over a per-

son, who acts directly or by an agent, as to a cause of action arising

from the person's

(a) transacting any business in this commonwealth;

(b) contracting to supply services or things in this commonwealth;

(c) causing tortious injury by an act or omission in this common-
wealth;

(d) causing tortious injury in this commonwealth by an act or omis-

sion outside this commonwealth if he regularly does or solicits busi-

ness, or engages in any other persistent course of conduct, or derives

substantial revenue from goods used or consumed or services rendered,

in this commonwealth;

{e) having an interest in, using or possessing real property in this

commonwealth; or
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(/) contracting to insure any person, property or risk located within

this commonwealth at the time of contracting.

Section 4. When the exercise of personal jurisdiction is authorized

by this chapter, service may be made outside this commonwealth.

Section 5. When the court finds that in the interest of substantial

justice the action should be heard in another forum, the court may stay

or dismiss the action in whole or in part on any conditions that may be

just.

The new act provides that service of legal process outside this

Commonwealth, as now authorized in "Long Arm" cases, may
be made by various methods reasonably calculated to give ac-

tual notice to the defendant. There is also provision for taking

depositions in other places for use in the courts ot this Common-
wealth, and for other discovery proceedings.

Traditional concepts about doing business, and other rigid

jurisdictional requirements of the past are no longer controlling.

We anticipate that our courts will find it useful to examine deci-

sions from New York and from other jurisdictions where the

"Long Arm" statute is in effect as possible guidelines in the

application of this new statute.

CONSUMER CLAIM SESSIONS
IN DISTRICT COURTS

SENATE . . . (1968) ... No. 374

An Act providing for the establishment of a consumer court section within

THE district COURTS.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 218 of the General Laws, is hereby

2 amended by striking out Section 2 1 as most recently amended

3 by Chapter 21 of the Acts of 1967, and inserting in place

4 thereof the following section;

—

5 Section 2 1 . The chief justice of the district courts shall make
6 uniform rules applicable to all the district courts except the

7 municipal court of the city of Boston, and the chief justice of

8 the municipal court of the city of Boston shall make rules for

9 said court, providing for a simple, informal and inexpensive
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10 procedure, hereinafter called the procedure, for the determina-

1

1

tion, according to the rules of substantive law, of claims in the

1

2

nature of contract or tort, other than slander and libel, in which

1

3

the plaintiff does not claim as debt or damages more than two

14 hundred dollars or any claim where the cause of action is

15 based on any transaction entered into by a plaintiff for his

16 own personal, family or household purposes in which the

17 plaintiff does not claim as debt or damage more than one

1

8

thousand dollars, and for a review of judgments upon such

19 claims when justice so requires. The procedure shall not be

20 exclusive, but shall be alternative to the formal procedure for

21 causes begun by writ. Actions under this section and sections

22 twenty-two to twenty-five, inclusive, shall be brought in the

23 judicial district where the defendant lives or has his usual

24 place of business.

1 Section 2. Said Chapter 218, is hereby further amended by

2 inserting after section 21, the following section:

—

3 Section 21 A. In all causes of action under Section 21, where

4 the claim for debt or damages is more than two hundred dol-

5 lars, the court may at its discretion award to the prevailing

6 party reasonable cost including attorneys fees as part of the

7 award for debt or damage.

1 Section 3. This act shall take effect on July first, nineteen

2 hundred and sixty-nine.

Those who suggest this legislation are sincerely concerned

with the difficulty of obtaining redress, speedily and economi-

cally, in cases where those with modest and low incomes have

purchased consumer goods which prove defective, shoddy, in-

substantial, and inappropriate for the purpose for which such

goods were intended.

The procedure suggested is an extension of the small claims

court where cases involving less than $200.00 are disposed of

expeditiously (and sometimes rather summarily) without the ne-

cessity for formal procedure or attorneys.

The "Consumer Court Section" would be conducted in much
the same manner, and the courts would make rules for a "sim-

ple, informal, and inexpensive procedure."

Laws for the protection of the "Consumer" are anything but

new. In 1667 the General Court enacted a statute which prov-

ided a penalty of Five Pounds for selling inferior Beer, Ale, or

other "Drink." One half of the fine went to the informer. Pre-
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sumably the "Informer" was the disappointed customer. This

was a criminal statute, however primitive.

To increase the jurisdictional limit of the District Courts and

the Boston Municipal Court from $200.00 to $1,000.00 in a

limited number of cases would not be a wise move.

We can not forget that the accused seller has certain rights

among them the right to trial by jury if he shall so elect. In

addition, a transaction which involves as much as $ 1 ,000 should

surely entitle the seller to be represented by counsel of his own
choice. We can hardly accept a proposition that the customer is

always right.

With the introduction of government sponsored law offices

which furnish lower income groups with free legal advice and

representation, we fail to see why the normal lower court proce-

dures can not be used.

There is no special brand of law peculiarly applicable to

"Consumers." Should they not receive what they had bargained

for, possibly they should bring an action in contract to obtain

that for which the consideration was paid. Should there be mis-

representation or deception, a suit for deceit, fraud, or even a

criminal complaint may be the solution.

Under Chapter 110 of the General Laws, we now have the

Uniform Deceptive Trade Practices Act, and under Chapter

93A we have a Consumer Protection Act which provides a rem-

edy for Unfair Trade Practices.

In our opinion the proposal for a special kind of "simple,

informal, and inexpensive procedure" in consumer cases involv-

ing as much as $1000.00, and providing that the seller would

pay counsel fees if he lost his case, is not equal justice under

law, nor is it practical, nor would it be consistent with the

Seventh Amendment of the United States Constitution and the

Fifteenth Article of the Massachusetts Declaration of Rights in

our own Constitution.

We might observe that the honest merchant does not have a

"simple informal, and inexpensive procedure" to collect satisfac-

tion for torts visited upon him by his customers, or for breaches

of valid contracts.

The courts, and their judges, Choate once said, "shall know
nothing about the parties; everything about the case." The same
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justice should be available for all. In the case of those groups

who have been victimized by unfair and unprincipled merchants,

we are mindful that the opportunity for them to obtain justice

has been immeasurably improved by recent legislation and free

legal service. Social progress of this nature, and the enactment

of laws which the courts can apply for consumers' protection

seem to make this legislation inappropriate and we do not rec-

ommend it.

YOUTHFUL OFFENDERS

HOUSE . . . (1968) ... No. 4925

An Act providing for the special adjudication of youthful offenders.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. The General Laws are hereby amended by

2 inserting after chapter 1 20 the following chapter:

—

3 Chapter 120A.

4 Youthful Offenders.

5 Section 1 . For the purpose of this chapter the term "youth"

6 shall mean a minor who has reached the age of seventeen years

7 or over but has not reached the age of twenty-one years;

8 and the term "youthful offender" shall mean a youth who has

9 committed a crime not punishable by death or life imprison-

10 ment, who has not previously been convicted of a felony, and

1

1

who is adjudged a youthful offender pursuant to the provi-

1

2

sions of the following sections.

13 Section 2. (a) In any criminal proceedings or on indict-

14 ment or complaint against a youth for any offense against

15 the law of the commonwealth or for a violation of any city

16 ordinance or town by-law, the court having jurisdiction of

17 the offense or violation if convinced beyond a reasonable

18 doubt of the guilt of the defendant and after a finding or

19 verdict of guilt may, before imposing sentence in such case,

20 conduct a hearing to determine whether such person is. a fit

21 subject to be adjudicated and treated as a youthful offender.
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22 (b) If at the conclusion of the hearing provided by clause

23 (a) or of any adjournment thereof, the court shall be of the

24 opinion that the youth is not a fit subject for adjudication

25 and treatnient as a youthful offender, the court shall impose

26 a sentence or make such other disposition as is provided by

27 law for such offense or violation.

28 (c) If at the conclusion of the hearing provided by clause

29 (a) or of any adjournment thereof, the court shall be of

30 opinion that the person is a fit subject for adjudication and

3 1 treatment as a youthful offender, the court shall adjudicate

32 him as a youthful offender. The defendant before or after

33 the hearing provided by clause (a) may refuse to be adjudged

34 a youthful offender and elect to be sentenced under the

35 original complaint or indictment.

36 (d) The determination and finding by a court that a person

37 is not a fit subject for adjudication and treatment as a youth-

38 ful offender shall be a matter for its sole discretion.

39 Section 3. If the defendant enters a plea of guilty to the

40 charge of being a youthful offender or if, after trial, the

41 court shall find that he committed the acts charged against

42 him in the indictment or complaint, the court may adjudge the

43 defendant to be a youthful offender and this, if accepted by

44 the defendant, shall be a final disposition of the indictment or

45 complaint.

46 Section 4. Pending and during the investigation, trial, adju-

47 dication or acquittal of the defendant, or any other proceed-

48 ings hereunder, the court shall have the same powers over

49 the person of the defendant as it would have in the case of

50 an adult charged with crime.

5

1

Section 5. The court upon the adjudication of any person as

52 a youthful offender, under this chapter may (1) fine, as pro-

53 vided by law for the offense initially charged, (2) commit
54 the youth to Massachusetts Correction Institution, Concord,
55 or to such other facility of the department of correction as

56 may be developed by the department specifically for the

57 training and rehabilitation of youthful offenders; youthful

58 offenders so committed to Massachusetts Correctional Insti-

59 tution. Concord, shall be eligible for parole and supervision

60 by parole board in accord with provisions applicable to

61 adult offenders, (3) impose sentence and suspend its execu-

62 tion, or (4) place him on probation for any term not to

63 exceed his twenty-first birthday; provided, however, that

64 the court in its discretion may from time to time, while

65 such probation is in force, extend such probation not to

66 exceed his twenty-second birthday. From any sentence of

67 commitment imposed under this section by a district court

68 judge on a person adjudged a youthful offender, said youthful

69 offender shall have the right to appeal to the superior court.

70 In no event shall such sentence be in excess of that pro-

71 vided for in original complaint or indictment. Commitment
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72 hereunder shall be for a period not to exceed his twenty-first

73 birthday except that when adjudication made is subsequent

74 to youth's twentieth birthday, commitment may run to his

75 twenty-second birthday.

76 Section 6. If a youth who has been placed in care of a pro-

77 bation officer is alleged to have violated his probation, said

78 officer, at any time before the final disposition of the case,

79 may arrest such youth without a warrant and take him before

80 the court, or the court may issue a warrant for his arrest.

81 When such youth is before the court, it may make any dis-

82 position of the case which it might have made before said

83 youth was placed on probation, or may continue or extend

84 the period of probation.

85 Section 7. (a) Records in cases brought against any youth

86 under this chapter shall not be admissible in evidence or used

87 in any way in any court proceedings, except in imposing sen-

88 tence in any subsequent criminal proceedings against the same

89 person; and except for adjudications which parallel those set

90 forth under section fifty-eight B of chapter one hundred and

91 nineteen, nor shall such adjudication or disposition or evi-

92 dence operate to disqualify a youthful offender in any future

93 examination, appointment, or application for public service

94 under the government either of the commonwealth or of

95 any political subdivision thereof.

96 (b) The records of any youth adjudicated a youthful

97 offender, including fingerprints, photographs and physical

98 descriptions shall not be open to public inspection. But, such

99 records as required under section ninety-nine and section

100 one hundred of chapter two hundred and seventy-six, shall

101 be submitted to the commissioner of probation. Such records

102 shall be retained as confidential* matter and kept in the same

103 manner as juvenile offenders. The court in its discretion, in

104 any case, may permit an inspection of any of its papers or

105 records.

106 Section 8. The age of the youthful offender at the time of

107 the commission of the crime alleged shall determine whether

108 he is eligible to the benefits herein provided.

1 Section 2. Section 33 of chapter 279 of the General Laws,

2 as most recently amended by section 12 of chapter 308 of

3 the acts of 1964, is hereby further amended by adding the

4 following sentence:—If sentenced to said reformatory as a

5 youthful offender he may be held therein for a period not to

6 exceed his twenty-first birthday except when sentence is

7 subsequent to his twentieth birthday, he may be held for a

8 period not beyond his twenty-second birthday.

Speaking at the meeting of the National Institute of Crime

and Delinquency at Swampscott on June 1, 1959, Judge Frank
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J. Murray (then of our Superior Court, now a Judge of the U.S.

District Court in Boston) said that "the traditional and historic

role of the court is that of a disciplinary agency— not a social

agency." Judge Murray spoke in reference to the proposals then

being made for an experirnental procedure in dealing with

Youthful Offenders between 17 and 22. Among other things,

Murray said this:

—

"At the outset of such new procedure the court is required to determine

whether the offender "might derive benefit from special youthful offender treat-

ment' or 'will not derive benefit from the application of special youthful of-

fender treatment'. The treatment referred to is defined as corrective and prev-

entitive guidance and training designed to protect the public by correcting

social behavious of youthful offenders".

In the legislation which was then being proposed as the result

of a lengthy study (House No. 2790, Jan. 1959) by a special

legislative commission, a special Youth Correction Authority

was recommended, and it was further provided that before any

determination was made that the individual should be desig-

nated as a youthful offender, there would be a mental and physi-

cal examination to ascertain his personal traits, his capabilities,

pertinent circumstances of his school, family life, previous delin-

quency or crimminal experience and other factors contributing

to his delinquency.

Under the legislation now proposed, the only test for a youth-

ful offender is that he be between 1 7 and 2 1 , and a first felony

offender.

The legislation does not call for any investigation of his men-

tal and physical condition, or any other circumstances concern-

ing him. With the present resources available to the probation

department of the various courts, which is inadequate, it is diffi-

cult to see how such investigations could be carried out without

both adequate funds and statutory authority.

The only possible merit that can be claimed for the proposed

legislation is that it would prevent a person between 1 7 and 2

1

from getting a criminal record for a first felony offense if the

court decided that he should receive "Youthful Offender" treat-

ment.

We can find nothing in the proposed legislation which would

be of any benefit to the youthful offender with the exception of

the provisions of Section 7 dealing with records of such persons
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and their later use against the interests of the individual.

By what standards is the court to decide whether or not a

person is a Youthful Offender?

What special treatment will such a person be given if he is

sent to Concord?

Is the Youth Service Board not now so over-loaded, under-

manned, and beset with budget restrictions that it can not take

on added "Youthful Offenders" for special handling?

A "Youthful Offender" procedure has been in effect in New
York for several years. It can be used with offenders between 1

6

and 19 who have no prior felony conviction. The adjudication

has been held to be a "privilege" and not a right. Some form of

"Youthful Offender" act has been on the statute books in New
York since 1944 and we note that in Zivin vs. District Court of

Nassau, 186 N.Y.S. 2d 110 (1959) the defendant argued with

success that the failure to treat him as a "Youthful Offender",

merely because the probation department did not have the

money or facilities to properly handle the necessary investiga-

tion and testing, was legal error.

Some doubt has been cast upon the "Youthful Offender" idea

in recent years by those who contend that the defendant should

not be forced to give up his right to a jury trial in order to be

treated as a "Youthful Offender." Others criticize the plan on

the basis that the trial given to the "Youthful Offender" is not

the same type of trial that is given to others who do not qualify

for such treatment. It is suggested that the determination of guilt

in at least some "Youthful Offender" cases is not arrived at by

"the regular judicial process with an actual and fair trial and all

the rules of evidence lived up to."

As we have noted, this recommendation is not new. The 1958

legislation contained in Appendix "A" of House No. 2790 of

1958 was very similar to the procedure used in New York. In

the annual report of the Advisory Committee on Service to

Youth in 1966 (House No. 4637 of 1966) the 1958 proposal

was not pressed and the "Youthful Offender" label, and all that

it implies, was to be what appears to be an alternative disposi-

tion in certain cases involving young people. The real purpose is
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to allow the court to wipe away the criminal record of a person

between 1 7 and 2 1 who has erred only once.

We are not wholly convinced that the purpose of the most

recent "Youthful Offender" legislation can be achieved under

existing conditions and under the existing financial limitations

involved in the making of a pre-sentencing investigation, if such

an investigation is intended, as under the New York idea. If no

investigation is to be made, the provisions for a "hearing" are

deceptive.

It is our judgment that the trial of those who are not juveniles

should continue to be held in our District and Superior criminal

sessions, with or without a jury, as the defendant may have a

right to choose. This, in any event, will avoid constitutional

problems, and claims of unfair treatment.

Were we to be convinced that the courts are now powerless to

deal with young first offenders in a reasonable and human fash-

ion, in appropriate cases, we might give further consideration to

the most recent limited proposal which seems only to benefit a

limited age group without reference to emotional maturity and

other circumstances and without providing any real pre-sentenc-

ing investigation or testing to make the determination realistic.

We are told that many who find that a child in trouble can not

be treated as a juvenile become angered at the situation. A boy

of 1 8 who commits a crime in the company of a boy of 1 6 may
be treated as an adult felon while the 16 year old is treated as

a juvenile with no record. The offender at 22, under the pro-

posed statute, would not be a "Youthful Offender" as would one

at 2 1 years of age.

We refuse to support any attempt to solve the dilemma pre-

sented here merely on what we think is an alternative disposition

of the case based mainly on chronological age.

DISSENT OF LIVINGSTON HALL

I believe that the proposed Youthful Offender Act should be

adopted. It would call attention to meaningful treatment alterna-

tives for young persons just above Juvenile Court age without

their incurring the stigma of a Criminal Record.
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DISCRETION IN SENTENCING

HOUSE . . . (1968) ... No. 2503

An Act authorizing the justice of the court upon conviction of a defendant

to the house of correction, to order the sentence to be served in part,

and order suspension of the remainder and a probationary period if so

warranted, in his discretion.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 The provisions of any general or special law notwithstand-

2 ing, the justice of the court upon passing judgment of a de-

3 fendant after conviction, may order him to serve part of such

4 sentence at the house of correction, and may further order

5 the placing of such defendant on probation for such time as

6 the court feels meet and proper in the case.

This legislation would be a backward step if we are to take it

at face value. We would make the observation that it is the

Legislature and not the Judiciary which provides the penalties

which are to be imposed upon the conviction of a person who
has committed a criminal act. The Legislature has expressed the

will of the people to the effect that a jail sentence be mandatory

under certain circumstances. In other situations, the Legislature

has thought it proper to provide a minimum term of years as a

penalty. For some offenses the person convicted is required to

serve his sentence in the "State Prison".

We have always encouraged progress in any attempt to reha-

bilitate those who have been convicted of crimes. We have

strongly urged the idea of "Work Release" (See the 43rd Report

of the Judicial Council, p.95), and we have from time to time

discouraged mandatory sentences except in special situations

(repeated gambling for example), and we have always supported

the wise use of suspended sentences and probation.

Where the statute does not require a mandatory sentence, the

judge may now impose a suspended sentence, and may place the

offender on probation. This procedure is the rule rather than the

exception. No new legislation is needed to permit suspended

sentences or probation, unless a term of incarceration is manda-
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tory. (See Chapter 279, Sees. 1, lA and Sections 23 and 26 for

example)

Many statutes do not permit a sentence to the house of correc-

tion. Arson, Burglary, Murder and Rape are crimes which re-

quire a State Prison sentence. This is the penalty provided by the

General Court, and if such penalties are to be changed, it would

seem that the General Court, and not a trial justice should have

the responsibility.

Some statutes such as Chapter 266, Section 30 have a wider

provision:

—

"Whoever steals shall be guilty of larceny, and shall, if the value of

the property stolen exceeds one hundred dollars, be punished by imprison-

ment in the state prison for not more than five years or by a fine of not more

than six hundred dollars and imprisonment in jail for not more than two

years; or, if the value of the property stolen does not exceed one hundred

dollars, shall be punished by imprisonment in jail for not more than one

year or by a fine of not more than three hundred dollars
"

We are mindful that there are inconsistencies in the penalties

provided under the criminal statutes, but the machinery exists

for intelligent sentencing. Possibly we should stress a goal of

more uniformity in sentencing, especially in the District Courts.

A proposal to leave the term entirely to the discretion of the trial

judge, would not necessarily bring about more uniformity in

sentencing.

Lastly, we can not see how this type of legislation can fit in

with modern concepts of correction, probation, and parole.

CRIMINAL PROSECUTIONS
BY LAW STUDENTS

HOUSE . . . (1968) ... No. 2716

An Act prohibiting certain persons from prosecuting criminal cases.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 12 of the General Laws is hereby amended by

2 inserting after'section 30 the following section:

—

3 Section 31 . No person may prosecute a criminal case, unless
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4 he is a member of a law enforcement body, the attorney

5 general, or assistant attorney general, a district attorney, or

6 assistant district attorney, or an attorney.

Any consideration of this proposed legislation must contem-

plate the provisions of Rule 3:11 of the General Rules of the

Supreme Judicial Court which reads as follows:

—

GENERAL RULES

3:11. LEGAL ASSISTANCE TO THE COMMONWEALTH AND TO INDIGENT CRIMINAL

DEFENDANTS.

(1) A senior student in a law school in the Commonwealth, with the written

approval by the dean of such school of his character, legal ability, and training,

may appear without compensation on behalf of the Commonwealth in criminal

proceedings in any District Court, provided that the conduct of the case is

under the general supervision of a member of the bar of the Commonwealth
who is a regular or special assistant district attorney or a regular or special

assistant attorney general.

(2) A senior student in a law school in the Commonwealth, with the written

approval by the dean of such school of his character, legal ability, and training,

may appear without compensation on behalf of indigent defendants in criminal

proceedings in any District Court, provided that the conduct of the case is

under the general supervision of a member of the bar of the Commonwealth
assigned by the court or employed by an approved legal aid society or defender

committee.

(3) The expression "general supervision" shall not be construed to require

the attendance in court of the supervising member of the bar. The term "senior

student" shall mean students who have completed successfully their next to the

last year of law school study.

(4) The written approval described in (I) and (2), for a student or group of

students, shall be filed with the clerk of the Supreme Judicial Court for the

county of Suffolk and shall be in effect, unless withdrawn earlier, until the

expiration of eighteen months after such filing or the announcement of the

results of the first bar examination following the student's graduation. For any

student who passes that examination, the approval shall continue in effect until

the date of his admission to the bar.

Under this rule of our Supreme Judicial Court which is the

sole judge of the qualifications of those who shall practice in the

courts of this Commonwealth, selected third-year law students

from our law schools have been actively participating in the trial

of criminal cases in our District Courts. For some unknown
reason the contributions made to the prosecuting authorities by

these students has received lesser attention than the activities of

other students who represent the accused.
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If our system of criminal justice is to be improved it is now
more than ever necessary to make full use of the authority which

the Supreme Judicial Court has encompassed under Rule 3:11.

The activities of the students in these programs are under the

direct supervision of a member of the Massachusetts Bar who
has been assigned to oversee the entire performance in each

court. We have discussed the current operations of those who
are prosecuting criminal cases under Rule 3:11 and have been

satisfied that the personal and professional performance of the

students is excellent. Inquiries have been made of lawyers who
are now supervising the program in the Metropolitan Boston

area.

We are quite sure that none of the justices of the District

Courts would permit any student to attempt to become over-

zealous or oppressive. No case has been brought to our attention

in which any student deserves criticism for any improper con-

duct. A law student with very limited experience can not be as

understanding and as knowledgable as a prosecutor of long

standing, but supervision is at hand to fill this very human and

necessary gap. Defense counsel generally know the supervising

attorney and he is available for discussion if need be.

There being no need for this type of legislation, we do not

recommend it nor do we think it is wise.

If any complaint exists, or should arise in the future, we
would be most willing to review it and do whatever we might

find appropriate so that this very useful and valuable training or

internship program can continue.
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IL JUDICIAL "RENEWAL"
THE JUDICIAL COUNCIL

HOUSE . No. 4189

In 1968, the Governor urged the passage of this legislation in

the following special message.

Executive Department

State House, Boston, April 2, 1968

To the Honorable Senate and House of Representatives:

Every citizen of our Commonwealth, and indeed of our nation, has a stake in

preserving the integrity of our judicial system, which is truly the supreme protec-

tor of our individual rights and liberties.

We recognize that our judicial system is weakened, and the precious rights

which our forefathers fought to establish are threatened, when our courts become

so congested that justice is long delayed and thereby denied. Last year, Your
Honorable Bodies acted to meet this crisis by enacting legislation, which was

signed by me, authorizing the appointment of four additional associate justices to

our Superior Court. Those justices have now been appointed, following a careful

screening and evaluation by the Judicial Advisory Committee which I established

for this purpose. Although our Superior Court is still seriously undermanned, the

addition of these four justices constitutes a major step forward in our common
effort to eliminate delays in our courts and thereby serve the ends of justice.

Similarly, we have recognized that the sheer physical limitations of our court-

house facilities have contributed substantially to the problem of congestion in our

courts. In response to this need. Your Honorable Bodies have approved, upon my
recomm'fendation, legislation establishing a Courthouse Study Commission to

evaluate this problem on a comprehensive, state-wide basis. Funds for this Com-
mission have been requested in the deficiency budget message which I submitted

to you in February.

Many other areas remain in which we have an opportunity to strengthen our

judicial system. One such area involves our method of jury selection.

The Commonwealth presently assigns this important responsibility to election

commissioners, who, dedicated though they are, must devote much of their time

to other duties. The vast majority of states, however, as well as the Federal

courts, have adopted a system whereby juries are selected by special jury commis-

sioners, who are appointed rather than elected, who devote their exclusive efforts

to this responsibility, and who are part of the judicial system itself and therefore

thoroughly familiar with the problems of the courts.



P.D. 144 JUDICIAL COUNCIL 19

The latter system of jury selection has been supported almost unanimously by

the nation's judges, attorneys, and professors of law, and its adoption in Massa-

chusetts has been recommended over the past thirty years by bar associations,

legislative commissions, and the Massachusetts Judicial Council itself. The Chair-

man of the Judicial Council has stated: ".
. . The aim of a jury commissioner

system ... is obviously to make better use ofjuries at less cost to the taxpayer."

The time is long overdue for Massachusetts to join with other forward-looking

jurisdictions in this procedure for streamlining and improving the administration

of justice.

I therefore recommend that Your Honorable Bodies adopt the accompanying

resolve, designated Appendix A. which would establish a special commission to

study the jury commissioner systems employed in the Federal courts and the

other states and to devise the best possible method for selecting juries in Massa-

chusetts.

We can take an additional step to improve the operations of our judicial

system by expanding the scope and functions of our Judicial Council, to enable

the Council to provide a permanent means of official communication between the

judiciary and other branches of government, especially with regard to ascertain-

ing and making known the needs of the courts.

Massachusetts took the lead forty-five years ago in establishing the Judicial

Council for the purpose of conducting a continuous evaluation of the organiza-

tion, procedures, and practice of all of our courts. Today every state in the union

has such a body, and here in the Commonwealth the Council has rendered

outstanding service, most particularly to the Legislature, which refers numerous

bills to the Council each session for study.

The Council has continuously advocated the acceptance of new and more

efficient methods of improving our judicial system. For example, the Council led

the way in the adoption of procedures for the review of criminal sentences in our

Superior Court to provide for fairer and more uniform application of the laws;

for the use of alternate jurors in protracted criminal cases to prevent mistrials and

the resulting additional cost in time, energy, and dollars; for the broadening of

the declaratory judgment procedure facilitating speedier and more efficient deter-

mination of controversies; for the use of the third-party procedure and consolida-

tion of cases so that the claims of several litigants could be settled in one trial;

and for such vital pre-trial reforms as written admissions of fact and oral deposi-

tions.

The Council has also been instrumental in improving the administration of the

district courts, modernizing and making fairer the eminent domain proceedings,

the institution of jury-waived trials, and the protection of indigent defendants in

non-capital cases long before the United States Supreme Court made it a manda-
tory proceeding.

Nevertheless, the problems of the Judiciary have grown faster than our efforts

to alleviate them. It is appropriate that we should turn to the Judicial Council for

suggestions as to means of meeting these problems and that we should enable the

Council to serve as an effective forum, so that matters of importance to the

Judiciary can be better communicated to the executive and legislative branches

of government.

We believe that this urgently-needed additional service can best be provided by

the Council, through an enlargement of its scope, personnel, and resources. It is

more sensible to strengthen the existing Council than to create a new body which
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might result in greater expense, duplication of efforts, and overlapping of func-

tions.

Therefore. I recommend enactment of the accompanying legislation, desig-

nated Appendix B, which would strengthen and expand the scope and functions

of the Judicial Council. This legislation would also authorize the Council to

employ a law clerk to assist it in performing its duties, and would increase the

salary of its Executive Secretary in a manner commensurate with the increase in

his duties.

This legislation is similar to that submitted by me last year, except for the

addition of a provision directing the Judicial Council to conduct a continuing

review of the law of the Commonwealth and to receive proposed changes in the

law recommended by the American Law Institute, the National Conference of

Commissioners on Uniform State Laws, bar associations, judges, attorneys, legis-

lators. House and Senate counsel, public officials, and others. With these addi-

tional provisions — recommended during the bill's progress through the legisla-

tive process — the legislation is the same as that which was approved by the

House last year and similar to that which had progressed almost to final approval

in the Senate as the session ended.

In a subsequent budget message, I will recommend increased appropriations

for the Judicial Council to provide the additional library facilities, clerical help,

office space, and funds for printing necessary to enable the Council to fulfill the

added responsibilities placed on it by the proposed legislation.

I urge your approval of the accompanying measures so that together we may
take two more steps in what must be a continuing effort to improve and modern-

ize the operation of our judicial system.

Respectfully submitted,

JOHN A. VOLPE,
Governor of the Commonwealth.
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We are again requesting the General Court to assist us in the

effective discharge of our duties by making adequate funds

available. It is no longer possible to prepare our annual report

and to do the research necessary for an intelligent analysis and

decision unless we can obtain a budget which will permit us to

operate properly. We can not believe that it can be expected that

our work can be done properly if hampered by the lack of

adequate personnel and financing.

Plainly and simply, we pay our Secretary an annual salary of

$5000.00 a year for taking the responsibility of handling the

administration and routine of the Judicial Council office, an-

swering all of the correspondence that does not require a specific

answer from one of the members, the preparation of the legal

and other research reports on subjects we are asked to consider,

the preparation of all of the reports of the Judicial Council for

final consideration and vote, the assembling, writing, and editing

of the annual report, the attendance at every meeting of the

Council, the attendance at a number of legislative hearings, the

preparation of detailed minutes of all matters considered by the

Council, and the correspondence between the Council and the

public. In addition the Secretary is required to send to each

member of the Council a copy of every matter which is consi-

dered by us as a group including every bill, letter, report, and

even books, magazines, legal periodicals and statistical reports.

The secretary is also required to keep in contact with the admin-

istrators of the various courts, and with the members of the

bench and bar, and to confer with the public.

The stenography and office work requires the employment of

at least one skilled legal stenographer. We regret to say that we
can not retain the services of a skilled person because we are not

given sufficient funds.

We require the services of a law clerk. We do not have one.

No member of the Council receives any payment for his serv-

ice here. We have seen bills passed by the House in the last two

years which would permit us to operate properly. These unop-

posed bills have had the support of the Massachusetts Bar Asso-

ciation, the lawyers, and the judiciary. In three instances within

two years the Governor called attention to our situation in spe-

cial messages in which he urged that a proper appropriation be
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made. Our requests have never been refused but inaction has

been the result. We implore early consideration in the 1969

Session.

It would be tedious to repeat all of what we said in our 42nd

Report for 1967 at pages 24-31, where this matter was discussed

at length.

It is of the greatest importance that the General Court do

something to assist us this year. The full benefit that can be

realized from a properly financed Judicial Council has not yet

been realized and the complexities of our judicial system are

growing. We will soon face vast changes in civil and criminal

rules and practice.

We recommend two draft acts both of which are suitable for

the improvements we require. In the first, we have provided for

a salary for our Secretary in the amount of $10,000.00 a year.

We do not presently want a full time Secretary; we prefer one

who is himself engaged in practice before the courts. In this way

will we be sure that the practical side of our recommendations,

as well as the theoretical, is constantly before us. In the other

bill we would be empowered to determine the salary of the

Secretary without establishing a specific amount in the statute. It

might be noted that the present salary was set at $5000 in 1947

and has never been raised although the general salary scale has

probably doubled. It appears that the Secretary of the Council is

the only regular state employee who has never received an in-

crease in compensation since the end of World War II.

We wish to make use of a law clerk or research assistant on

a full time basis so that increasingly more detailed information

can be made available to us.

Finally there is a technical amendment necessary in our stat-

ute. We have drafted an amendment so that the chief justice of

the probate courts, and the chief justice of the district courts (or

their designees) shall be members of the Judicial Council. This

measure would cause no change in the present membership of

the Council. When our statute was enacted there was no chief

justice of the probate courts or of the district courts, and the

suggested amendment serves only to take cognizance of recent

changes elsewhere.

We recommend either of the following draft acts:

—
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1969 DRAFT ACT

An Act to enlarge the scope and functions of the judicial council.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1 . Section 34A of chapter 22 1 of the General Laws
2 is hereby amended by adding at the end thereof the follow-

3 ing: — Said council shall investigate and evaluate the reason-

4 able needs of the judiciary on a continuing basis so as to

5 insure that the court functions at maximum efficiency, and
6 thereafter to recommend the necessary legislation in regard

7 thereto.

8 The council shall engage in a continuing examination of

9 the law of the commonwealth with a view to recommending
10 such changes as it deems necessary to modify inequitable

1

1

rules of law, to correct deficiencies which frustrate the objec-

12 tives of the law, and to bring the law into harmony with

13 modern conditions.

14 The council shall receive proposed changes recommended
15 by the American Law Institute, the National Conference of

16 Commissioners on Uniform State Laws, bar associations,

17 judges, lawyers, members of the general court, house and
18 senate counsel, public officials, as well as any other individu-

19 als or groups.

1 Section 2 . Section 34C of chapter 22 1 of the General Laws

2 is hereby amended by striking out the final sentence and

3 inserting in place thereof the following two sentences: — The
4 secretary of said council, whether or not a member thereof,

5 shall receive from the commonwealth a salary of ten thou-

6 sand dollars.

7 The council shall be provided with the full-time services of

8 a law clerk, who shall be a recent law school graduate and

9 member of the Massachusetts bar to be selected by the

10 secretary and to serve on an annual basis at the pleasure of

1 1 the council; said law clerk to perform legal research, writing,

12 and whatever other duties the secretary shall prescribe, at an

13 annual salary equal to that received by the law clerks of the

14 superior court and the supreme judicial court.

1 Section 3. Section 34A of Chapter 221 of the General

2 Laws is hereby further amended by striking out the words—one

3 judge of a probate court in the Commonwealth and onejustice of

4 a district court in the Commonwealth— and inserting in place

5 thereof the words— the chief justice of the probate courts of

6 the Commonwealth or some other judge of Probate appointed
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7 from time to time by him, and the chief justice of the district

8 courts of the Commonwealth or some other justice of a district

9 court appointed from time to time by him—

1969 DRAFT ACT

An Act to enlarge the scope and functions of the judicial council.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Section 34A of chapter 221 of the General

2 Laws is hereby amended by adding at the end thereof the

3 following: — Said council shall investigate and evaluate

4 the reasonable needs of the judiciary on a continuing

5 basis so as to insure that the court functions at maxi-

6 mum efficiency, and thereafter to recommend the neces-

7 sary legislation in regard thereto.

8 The council shall engage in a continuing examination

9 of the law of the commonwealth with a view to recommend-

10 ing such changes as it deems necessary to modify inequi-

1

1

table rules of law, to correct deficiencies which

12 frustrate to objectives of the law, and to bring the law

13 into harmony with modern conditions.

14 The council shall receive proposed changes recommended

15 by the American Law Institute, the National Conference of

16 Commissioners on Uniform State Laws, bar associations,

17 judges, lawyers, members of the general court, house and

18 senate counsel, public officials, as well as any other

1

9

individuals or groups.

1 Section 2. Section 34C of chapter 221 of the General

2 Laws is hereby amended by striking out the final sentence

3 and inserting in place thereof the following two sen-

4 tences: — The Secretary of said council, whether or not

5 a member thereof, shall be a member of the Massachusetts

6 Bar and shall receive from the Commonwealth a salary to

7 be fixed by said council.

8 The council shall be provided with the full-time

9 services of a law clerk, who shall be a recent law

10 school graduate and a member of the Massachusetts Bar to

1 1 be selected by the secretary and to serve on an annual

12 basis at the pleasure of the council; said law clerk to

13 perform legal research, writing, and whatever other
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14 duties the secretary shall prescribe, at an annual

15 salary equal to that received by the law clerks of the

16 superior court and the supreme judicial court.

1 Section 3. Section 34A of chapter 221 of the General

2 Laws is hereby further amended by striking out the

3 words— ""one judge of a probate court in the Commonwealth
4 and one justice of a district court in the Commonwealth" —
5 and inserting in place thereof the words — "the chief

6 justice of the probate courts of the Commonwealth or some

7 other judge of Probate appointed from time to time by him,

8 and the chief justice of the District courts of the

9 Commonwealth or some other justice of a district court

10 appointed from time to time by him"—

PROPOSALS FOR AN INTERMEDIATE
APPELLATE COURT

During the Constitutional Convention of 1820, Judge Joseph

Story of Salem suggested that the legislature could constitution-

ally create a supreme court of equity "of equal dignity with the

supreme court of law." Although our judicial system did not

develop in that fashion it is interesting to read the resolution

which was presented to the 1820 constitutional convention

which reads in part:

"That the Legislature may, if the public good may require it, establish a

court of appeals, to revise the decisions of the supreme courts of law and
equity, under such regulations and restrictions, as may by law be prescribed;

which court shall consist of not less than members nor more than

members. Thejudges of the supreme courts oflaw and equity shall

ex-officio be members of such court of appeals; and may respectively assign

the reasons of their own decisions but they shall have no voice upon the

question of a reversal or affirmance of their own decisions. The other judges

of the court of appeals shall be appointed and hold their offices as the

Legislature shall direct."

Judge Story was Chairman of the Judiciary Committee of the

1820 convention and we cite this resolve to demonstrate that

there was no question at that time as to the right of the General

Court to alter the judicial system to better serve the needs of the

commonwealth nor was there any question in Story's mind that

members of an existing court could also sit ex officio as mem-
bers of a court of appeal. We doubt now that we should be

willing to recommend any type of judicial system, in this day

and age, where some judges could "assign the reasons for their
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own decisions" when the case was being heard on appeal.

If it should be decided that Massachusetts should have a court

of appeal to function on an intermediate level, there would ap-

pear to be no constitutional reason why such a court could not

be placed within the sphere of the present Superior Court as a

department or division. The problems inherent in such a plan

are many but they are more organizational and administrative

than constitutional.

According to a survey by Howard James, Staff correspondent

of the Christian Science Monitor published on October 2, 1968,

the following is the national situation on Intermediate Appellate

Courts:—
Population (Millions)
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One plan for a proposed Intermediate Appellate Court
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IMPROVEMENTS IN JUDICIAL ADMINISTRATION

DISTRICT COURT CONFERENCE

A conference of our District Court judges was held on May
17th and 18th, 1968 at the Boston College Law School. The
principal topics discussed at this conference were:—

1. Procedure in Juvenile Cases, the impact of Application of Gault, 387

U.S. 1 87S. Ct. 1428(1967)

2. Problems of Reasonable Search and Seizure.

3. The Philosophy of Sentencing.

The Judicial Council desires to encourage conferences of this

type. The District Court Conference was encouraged by the

Committee on Legal Education of the Judicial Conference of

Massachusetts, of which Committee the Honorable Paul C.

Reardon is Chairman. Through the fine cooperation of Judge

Frank J. Murray of the U.S. District Court in Boston, the Sec-

tion of Judicial Administration of the American Bar Association

was of utmost assistance in the District Court Conference and in

making the materials available for fruitful discussion by those in

attendance.

The inspiration gained by the participants in the conference

at Boston College was by no means the least valuable result.

Apart from this very worthwhile feature, it was apparent that

regular discussions between the judges of the district courts of

our commonwealth will tend to make more uniform the adminis-

tration ofjustice.

District Court Conferences

In addition to the Conference of District Court judges held at

Boston College in May of 1968 several justices of our District

Courts attended conferences in various parts of the nation such

as the annual meeting of the National Council on Crime and

Delinquency, the Institute of Juvenile Court Judges, the Juvenile

Court Judges Association and other meetings.

It is highly desirable that our justices take full advantage of

the various professional meetings and conferences relating to

judicial administration that are held every year. The interchange

of ideas and techniques that results from such conferences, al-

most all of which are working seminars, is of great benefit in the
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expansion of our own experience and in the improvement of the

techniques and philosophy of our own judicial administrators

and judges.

REVISION OF CIVIL PROCEDURE

Under the leadership of the Judicial Conference of Massachu-

setts, a complete revision of the rules of Civil Procedure in the

Massachusetts courts has been set in motion during 1968.

A draft version of a new body of Rules of Civil Procedure,

patterned on the form of the Federal Rules of Civil Procedure,

has been circulated to a panel of experienced lawyers, judges,

and law professors which will serve as an advisory committee to

the Judicial Conference.

The advisory group will be under the direction of Justice

Cornelius J. Moynihan of the Superior Court who will serve as

its chairman. This advisory group will report directly to the

Committee on Civil Procedure of the Judicial Conference.

We have pointed out in recent reports that our Massachusetts

judicial proceedings are governed in part by statute and in part

by rule of court, and in a large number of instances by both

statute and rule.

To install effectively a comprehensive body of rules will re-

quire legislative consideration and action to bring the statutory

provisions into line with the rules which are finally agreed upon.

The Federal Rules of Civil Procedure were, of course, not

enacted by Congress but were promulgated under the inherent

authority of the Judicial Department of the federal government.

These rules were laid before Congress before they finally be-

came effective.
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111. CIVIL PRACTICE
AND PROCEDURE

RETROACTIVE
ADOPTION DECREES
(NUNC PRO TUNC)

HOUSE . . . (1968) ... No. 1629

An Act permitting the adoption of children nunc pro tunc under certain

circumstances.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 210 of the General Laws is hereby amended by in-

2 serting after section 6 the following new section; —
3 Section 6A. In the event that either of the parties to a

4 petition for adoption, which has been filed with the probate

5 court, should die prior to the entry of a decree of adoption,

6 the probate court may enter a decree within three months

7 following the date of death nunc pro tunc to the date of the

8 filing of the adoption petition. Said decree shall have all of

9 the effect of a decree of adoption.

Under the provisions of General Laws, Chapter 235 Section

4, the Supreme Judicial and the Superior Courts have statutory

powers to issue judgments, orders, and decrees nunc pro tunc. It

does not appear from the statute that the probate courts have

such powers. Although the Equity jurisdiction has been ex-

tended to the probate courts, the statutory authority, as opposed

to the common law authority of the probate courts to issue such

orders is not altogether clear.

Under Perry v. Wilson, 7 Mass. 393, there appears to be a

common law basis for nunc pro tunc decrees.

"The function of a nunc pro tunc (decree) order in general is to put upon
the record and to render efficacious some finding, direction or adjudication

of the court made actually or interentially at an earlier time, which by

accident, mistake, or oversight was not made matter of record, or to validate

some proceeding actually taken but by oversight or mistake not authorized.
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or to prevent a failure of justice resulting, directly or indirectly from delay

in court proceedings subsequent to a time when a judgment order or decree

ought to and would have been entered, save that the cause was pending

under advisement."

Perkins, v. Perkins 225 Mass. 392, 396

We are confident that the probate courts may enter nunc pro

tunc decrees in cases where such procedures are permissible

under the reasoning in Perkins v. Perkins.

"Nunc pro tunc" means "Now for then" so that the true im-

port of this bill is that if the adopting father should die after

having filed a petition for adoption, and before the court has

entered a decree of adoption, it would be possible for the court

to make its decree effective as of the date the adoption petition

was filed.

We speak of the decree of adoption as an "In Rem" proceed-

ing. The significance of such a decree in rem is that it is conclu-

sive and binding as against everyone in the world, assuming

proper jurisdiction. Thus not only are the parties bound by the

decree of the court, but all the world is bound to recognize and

honor that decree. In the probate courts, a decree allowing a will

as the final disposition of the real and personal property of a

decedent is in the nature of a judgment in rem and the will is

established as against the whole world. Bonnemort v. Gill, 167

Mass. 338.

If an adoption decree is entered on June 1, 1968 it conclu-

sively establishes that on that date the adopted child is the

adopted son or daughter of John and Mary Doe. To obtain such

a decree the court must establish that John and Mary Doe are

living, and that the child is living, and that all procedural steps

have been taken. As this decree is entered, the adopting parents

and the child will receive a corrected birth certificate indicating

that the adopting parents are the mother and father of the child.

Such documents must be prepared before the decree is effective.

(G.L. Ch. 210 Sees. 5A and 6)

In a few instances, an adopting father has died before the

decree was entered by the court. The decree is necessarily de-

layed because the law passed by the General Court which per-

mits adoptions in Massachusetts distinctly requires that the

adopting parents shall have the child with them for one year

before the adoption can be finally accomplished. During this
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period an investigation is made to determine the suitability of

the situation, and it is not impossible that the decree will not be

granted in every case. This period of one year is not a "delay in

court proceedings" but is a condition of the adoption.

The chief complaint about the existing situation is that if the

adopting father does die before the decree, only the mother's

name will appear on the corrected birth certificate. We are

aware that this is an unfortunate situation. We do not indicate

that we have any ready answer.

Until the actual decree is entered, however, the child to be

adopted is not the heir of the adopting parents. Life Insurance

contracts and property arrangements which specify payments to

the "child or children" etc. of the deceased father can not be

enforced for the benefit of a child who has yet to be adopted. All

manner of benefits under state and federal statutes are involved

in such a situation. The legal status of the child has not been

established. We can not be sure that in every case where the

adopting father dies before the decree, the probate court is re-

quired to allow the adoption to proceed.

One comment reaching us is that such a child "has only the

adoptive mother's name, as though the child was born out of

wedlock." We do not intend to overlook this comment, nor do

we overlook the many individuals and agencies who wish to give

the child the security of the father's name in such a case. Were it

possible to accomplish this and still uphold the integrity of an In

Rem decree, employ the concept of "nunc pro tunc" legiti-

mately, and protect the child as well, we would not hesitate to

approve the proposed bill. House No. 1629 of 1968.

The adoption decree must, under the present statute, be en-

tered and we would stress this again, only after one year has

elapsed during which the adopting parents have had the child.

The court can refuse, even after this year, to allow the adoption

if the parents are found unfit, or incapable of giving the child a

proper home.

We are constrained to say that this proposal is one which is

contrary to the legal philosophy which underlies our judicial

procedure under which in rem decrees speak as of the date of

their entry save in those cases where the system itself is at fault

by reason of delay, mistake, or oversight.
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PROTECTION OF WIDOWS AND CHILDREN
IN WILL CASES

HOUSE . . . (1968) . . . No. 2015

An Act to provide for the appointment of a guardian ad litem to rep-

resent INCOMPETENT CHILDREN OR ISSUE OMITTED FROM WILLS AND TO RE-

QUIRE A PETITION FOR THE PROBATE OF A WILL TO STATE WHETHER ANY

OMITTED CHILD OR ISSUE OR THE SURVIVING HUSBAND OR WIDOW IS IN COMPE-

TENT.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section I. Chapter 192 of the General Laws is hereby

2 amended by adding after section B the following new
3 sections:

—

4 Section IC. If it appears in the petition for the probate of

5 a will that the testator has omitted to provide for a child or

6 issue of a deceased child who is incompetent by reason of in-

7 sanity or minority, or is under conservatorship, unless it

8 appears from the will that the omission was intentional, a

9 guardian ad litem shall be appointed and made a party to the

10 petition and shall be given notice of all proceedings relative

1

1

to the probate of the will or granting of letters testamentary.

12 Section I D. A petition for the probate of a will shall include

13 or have annexed a statement by the petitioner as to (a)

14 whether or not the surviving husband or widow of the deceased

15 person is incompetent by reason of insanity or minority or is

16 under conservatorship and (b) whether or not the will omits

17 to provide for any of the testator's children, whether born

1

8

before or after the testator's death, or for the issue of a deceased

19 child, whether born before or after the testator's death, and, if

20 there are any such, their names and whether or not they are

21 incompetent by reason of insanity or minority or are under

22 conservatorship.

1 Section 2. Section One C and One D of chapter one hun-

2 dred and ninety-two of the General Laws inserted by section

3 One of this act shall apply to the estates of all persons dying

4 after December thirty-one, nineteen hundred and sixty-nine.

This proposed statute must be considered together with House

No. 2013 of 1968 which would bar any claim in the real estate

of the testator by his child who was omitted from the will unless
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a claim was filed in behalf of such child within six months after

the executor had commenced to act by the approval of his bond

as executor. Ordinarily this would be the date of the appoint-

ment of the executor, but this is not always the case.

If such claims are now to be barred unless seasonably

claimed, it will be necessary to be sure that the rights of such

children are fully protected. To do this, in the case of a child

under 21 or a child who is mentally ill (insanity) or under

conservatorship, it is necessary to provide for some one to repre-

sent such child. As the interests of the other members of the

family, or the heirs and devisees would be in conflict with those

of such a child, neither the executor, nor the surviving parent,

nor the attorney representing the estate nor any other person

with adverse interests could be properly permitted to represent

such child.

We believe that the rights of the "child" in the service of his

country should be protected also. Whether the combination of

his military service and the distance from home, and his inexpe-

rience really gives him a fair opportunity to protect his rights at

a time when others in the family may wish to get things settled

quickly, we might question. It would therefore be highly appro-

priate to be sure that adequate protection is given in such cases.

Six months is a short time in a legal proceeding such as the

probate of an estate. Young people away from home including

young adults at school or college, or having employment away
from their families should have adequate time to protect their

interests.

At the hearings before the General Court in 1968 it was

suggested that in place of section "ID" in House 2015 of 1968

there should be a more positive statement by the petitioner for

the probate of the will as to whether a guardian ad litem is

needed. A petitioner may not be able to make a statement which

conclusively states that some interested person is a minor, in-

competent, mentally ill or otherwise under disability. To meet

this probable situation, we would substitute a new section "ID",

so that the petitioner could also indicate a lack of knowledge on
his part concerning the disabilities. If such a statement was

made indicating a lack of knowledge, the court would promptly

appoint a guardian ad litem.
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We would also make some changes in Section 1 for the pur-

poses of consistency and to further protect the rights of those

involved. We therefore recommend the following:

—

1969 DRAFT ACT

1 Section 1 Chapter 192 of the General Laws is hereby

2 amended by adding after section B the following new sections:

—

3 Section IC. If it appears in the petition for the probate of

4 a will or in any paper or document filed in the Registry of Pro-

5 bate in connection with said petition, that the testator has

6 omitted to provide in his will for any of his children, whether

7 born before or after his death, or for the issue of a deceased

8 child, whether born before or after the testator's death, and if it

9 shall appear that any such child, or the issue of any deceased

10 child is incompetent by reason of mental illness, minority, or is

1 1 under conservatorship, or is in the military service of the United

12 States or its allies, unless it appears from the will that such

13 ommission was intentional and not occasioned by accident or

14 mistake, a guardian ad litem shall be appointed and made a

15 party to the petition for the probate of the will and shall be

16 given notice by the petitioner of all proceedings relative to the

1

7

probate of the will or granting of letters testamentary.

18 Section ID. A petition for the probate of a will shall in-

19 elude or shall have annexed to it a sworn statement signed by

20 the petitioner as to (a) whether or not the surviving husband or

21 widow of the deceased person is incompetent by reason of men-

22 tal illness, minority, or under conservatorship, or is in the mili-

23 tary service of the United States or its allies, and if the peti-

24 tioner is unable to make such a statement, said petitioner shall

25 state that he does not know whether or not such surviving

26 widow or husband is incompetent or in the military service,

27 and (b) whether or not the will omits to provide for any of the

28 testator's children, whether born before or after the testator's

29 death, or for the issue of a deceased child, whether born before

30 or after the testator's death, and, if there are any such, their

3

1

names and whether they are incompetent by reason of mental

32 illness, minority, or are under conservatorship, or are in the

33 military service; or if the petitioner can not make such a state-

34 ment, a statement that the petitioner does not know whether or

35 not said children, or child, or the issue of any decased are in-

36 incompetent or are in the military service, shall be made.

1 Section 2 Section IC and ID of Chapter 192 of the Gen-

2 eral Laws inserted by Section 1 of this act shall apply to the

3 estates of all persons dying after December 31,1 969.
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CLAIMS OF CHILDREN OMITTED
FROM A WILL

HOUSE . . . (1968) ... No. 2013

An Act to exempt real estate from the operation of the omitted child

statute unless a claim is seasonably filed.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Section 20 of chapter 191 of the General Laws

2 is hereby amended by adding at the end thereof the follow-

3 ing:—provided, however, that no such child or issue shall

4 take any share in the testator's estate unless a claim therefor

5 is filed in the registry of probate by or on behalf of such child

6 or any of such issue within six months after the date of ap-

7 proval of the bond of the executor.

1 Section 2. Section one of this act shall apply to the

2 estates of all persons dying after December thirty-one, nine-

3 teen hundred and sixty-eight.

CHAPTER 191 Section 20 now reads as follows:

—

§20. Child Not Provided for in Will.

If a testator omits to provide in his will for any of his children, whether

born before or after the testator's death, or for the issue of a deceased child,

whether born before or after the testator's death, they shall take the same

share of his estate which they would have taken if he had died intestate,

unless they have been provided for by the testator in his lifetime or unless it

appears that the omission was intentional and not occasioned by accident or

mistake.

We must immediately point out that this proposal must be

enacted only if our recommended draft act based on House

2015 of 1968, or legislation designed to accomplish the same

results, is also enacted at the same time.

We would also note that the proposed time limit on the filing

of claims by those children who may be omitted from the will by

mistake or accident, is only six months. In consideration of this

measure it was indicated that as in the case of the late Robert F.

Kennedy a child could be conceived before the death of the
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father but not actually born until after his death. The late Sena-

tor Kennedy for example was killed in June but his daughter

was not born until December. Until the actual birth, the necess-

ity for representation would be a vexatious affair. In another

place we comment on adoption decrees. If such a decree was

made "nunc pro tunc" establishing the adopted child as an heir

prior to the death of his father, an even more interesting situa-

tion would develop.

We would very definitely suggest that the minimum time be

established as one year from the date of the appointment of the

executor rather than six months. Again, we observe that this is a

statute proposed by the Massachusetts Conveyancers Associa-

tion as a measure to remedy the situation where an omitted child

or issue comes to light many years after the probate of the will.

In attempting to clarify the real estate titles it is necessary not

to prejudice the rights of the persons who have a legitimate

interest to protect. Many statutes have been enacted which prov-

ide that, in the case of real property, rights are forever lost

unless those entitled to them come forward and make a claim

within a certain number of years or months after an effective

date. The soundness of such legislation, after all, hangs on a

threadlike principle that ignorance of the law is no excuse. We
do not wish to deprive anyone of a right unless there is a clear,

practical, intelligible and convenient method of claiming that

right, and a method which- at least the majority of our citizens

can know or can make an inquiry.

The title of House No. 2013 suggests to us that the petitioners

purpose and intent was to exempt "Real Estate" from the opera-

tion of the "Omitted Child Statute", and at the hearings on this

bill the parties supporting it confined their discussion exclusively

to real property.

The wording of the Bill (House No. 2013 of 1968) seems to

go beyond the purpose of those who supported it in that it would

probably bar the claim of an omitted child, or issue of a de-

ceased child, to personal property as well as real estate. On the

basis of what the petitioners sought from the General Court, we

would therefore substitute the following draft act:

—
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An Act to exempt real estate from the operation of the ommitted child

statute unless a claim is seasonably filed.

1 Section 1 . Section 20 of Chapter 1 9 1 of the General Laws

2 is hereby amended by adding at the end thereof the follow-

3 ing:— provided, however, that no such child or issue shall take

4 any share in any real property in the testator's estate unless a

5 claim is filed in the registry of probate by or in behalf of such

6 child or any of such issue within one year after the date of the

7 approval of the bond of the executor.

1 Section 2 Section one of this act shall apply to the estates

2 of all persons dying after December thirty one, nineteen hun-

3 dred and seventy.

DISCRIMINATION CASES
LIABILITY OF EMPLOYER?

HOUSE . . . (1968) . . . No^ 1831

An Act to provide that a principal shall be liable for the discriminatory

ACTS of his agent. SERVANT OR EMPLOYEE.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 1 5 1 B of the General Laws is hereby amended by

2 inserting after section 6 the following new section:

—

3 Section 6A. Where the superior court of the commonwealth
4 has entered a decree pursuant to the provisions of section six

5 which in whole or in part enjoins a respondent from engaging

6 in any act which is an unlawful practice described in section

7 four, a finding by the superior court at any subsequent

8 contempt proceeding that an agent, servant, or employee

9 while acting within the scope of his authority has violated the

10 terms of such decree shall be sufficient to constitute a

1 1 violation by the respondent.

Under Chapter 15 IB certain activities which discriminate

against some citizens on the basis of "color" or race, religion, etc

are prohibited by law. When it is discovered that such activities

exist, the Massachusetts Commission Against Discrimination

may hold a hearing, and if cause exists, may direct the Individ-
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ual to refrain from such activities in the future. The sanction

available to the Commission Against Discrimination is to seek

an injunction from the Superior Court compelling the individual

or company to end the discriminatory act.

In a recent case, the proprietor of a Real Estate business in

Boston was accused of discrimination against "a Negro" by re-

fusing to rent an apartment because of the "race and color" of

the applicant. The proprietor himself did not personally refuse

to rent the apartment. It was alleged and proved that one of his

employees was responsible.

The Superior Court had previously entered a final decree con-

taining the following injunction:

—

"L That respondent (the proprietor) cease and desist and in the future re-

frain from making any inquiry, distinction, discrimination or restric-

tion on account of color or race in the conduct of any phase of respon-

dent's business."

2 ...to order all persons who act for him or in his behalf to cease and desist

and in the future refrain from making any such distinction, discrimina-

tion or restriction."

When the Commission Against Discrimination attempted to

hold the proprietor in contempt of court for violation of the

above decrees, the Superior Court Judge found that the proprie-

tor himself had not "intentionally or personally" violated the

decrees.

It is at this point that the proposed statute would have been of

some assistance, according to its supporters.

Had this statute been on the books, the proprietor in the

above case would have been guilty of contempt of court when
his employee violated the injunction assuming that this could be

declared to be Due Process of law.

—It was established that when the discrimination took place,

the employee was acting in the course of his employment.

Under the statute proposed, there would be no necessity to

show that the proprietor knew what his employee was doing. He
could be found guilty of contempt even if he had no knowledge

that any discrimination was taking place.

Our Supreme Judicial Court has held in Massachusetts Com-
mission Against Discrimination vs. Wattendorf 231 N.E. (2d)

383; Mass that if it is not possible to
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show that there is "clear and undoubted disobedience," there

can be no conviction for contempt.

The principle which is sought to be established by the pro-

posed legislation would be applicable to the employer of one

agent, or to an employer with as many employees as General

Motors. While it may be more reasonable to assume that a man
with one employee would know what his agent was doing, there

is no certainty that such is always the case. More important is

the fact that a statute of general application should not impose a

contempt penalty on a person or corporation which does not

engage in "clear and undoubted disobedience."

To attempt to legislate a strict liability on the part of the

principal for the unauthorized acts of his agent, and to impose

liability to a possible jail term and fine on the principal would

seem to us to require substantial proof of guilt.

The Commission appears to feel that to punish the agent and

not the principal would be a "travesty of justice." The Commis-
sion has urged that the statute, or a rule of law equivalent to it,

would leave it open to the principal to discharge the agent from

his employment. We do not see that the dilemma presented to the

enforcement agency justifies the sweeping away of a bastion of

Equity, namely that one can not be presumed to be in contempt.

Clear and undoubted disobedience must be proven.
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IV. CRIMINAL LAW
AND PROCEDURE
CODE OF CRIMINAL PROCEDURE

HOUSE . . . (1968) ... No. 1031

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Resolved, That an unpaid special commission to consist of

2 three members of the senate, five members of the house of

3 representatives, the attorney general, a district attorney

4 selected by the District Attorney's Association, the President

5 of the Massachusetts Bar Association, the President of the

6 Boston Bar Association, or their respective designees, and

7 three persons to be appointed by the governor, is hereby

8 established to investigate, evaluate and make recommenda-

9 tions concerning the need for revising the procedural criminal

10 laws of the commonwealth and the advisability of drafting

1

1

and enacting a new procedural criminal code in their place

12 and the means by which this may be accomplished. The
13 commission may consult with the governor's Public Safety

14 Commission.

A PROCEDURAL CRIMINAL CODE

We are asked as to the advisability of drafting and enacting a

new procedural criminal code in place of the statutes and prac-

tices which now govern criminal proceedings in this common-
wealth. A code of laws applicable to criminal proceedings could

conceivably cover the entire chain of proceedings beginning

with the investigation of the crime and ending with the execu-

tion of the sentence. In general, the procedural part of our stat-

utes covers:

—

Chapter 275 Proceedings to Prevent Crime; arrests of those who threaten

to commit crimes; requirement for a bond to keep the peace, etc.

Chapter 276 Search Warrants, Fugitives from Justice, Arrest, examina\

tion, commitment, bail, probation officers and probation.

Chapter 277 Indictments and Proceedings before Trial; Grand Jury,

Complaints in district courts; technical requirements for documents; pro-
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ceedings in capital cases; venue; limitation on prosecutions; Arrest; arraign-

ment, nolle prosequi; pleas of the accused etc.

Chapter 278 Trials and Proceedings before Judgment; procedures in

court; appeal of verdicts and findings; records and proceedings on appeal.

Chapter 279 Judgment and Execution of Sentences; sentences to death,

life imprisonment, jails, state prison, etc.

In addition to the express provisions of the statutes, there are

the procedures and practices which have been followed since the

time of the Pilgrims, some of them thankfully mellowed and

humanized by the passage of time. Our criminal procedures are

also governed by the body of decisions of the Supreme Judicial

Court, and the United States Supreme Court, and to some extent

by the Common Law as it may now be applicable.

In no compilation of laws can one find the entire procedural

criminal code of the Commonwealth of Massachusetts. And, as

we state elsewhere in this report, the criminal law itself is not to

be found in one volume or series of books which cover the entire

subject from beginning to end.

The American Law Institute has published a proposed

"Model Penal Code" (1962 "Proposed Official Draft") which

contains some sections on procedure. Another Model Code of

the American Law Institute entitled "A Model Code of Pre-Ar-

raignment Procedure" (Draft No. 1 - 1968) purports to codify

all the law applicable from the discovery of the crime to the time

when an accused is brought before a judge to plead guilty or not

guilty to the complaint or indictment.

The questions which naturally arise are (1) Does our law

(statutory, precedent, practice, and common law) adequately

meet the needs of the Commonwealth so far as criminal proce-

dure is concerned?, and (2) If our present "law" is not adequate,

is it better to attempt to revise and correct, or should we wipe

out that which now exists, statutes, common law, precedents

from decisions, and accepted methods of practice, and substitute

a new Code of Criminal Procedure?

In recent years, complete penal codes including codifications

of criminal procedure have been enacted in Wisconsin, Minne-

sota, Illinois, and New York, and Kansas.

In its report on the "REVISION OF THE MASSACHU-
SETTS CRIMINAL CODE" dated March 4, 1968, the Gover-

nor's Committee on Law Enforcement and Administration of
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Justice" dealt mainly with the substantive criminal law but did

mention certain supposed deficiencies in our criminal procedure,

among them:

—

1 . Lack of Coherent Organization of the Present Law.

2. Overlapping of Crimes— Many statutes punish for the same act.

3. Prolixity and redundancy— inconsistent provisions as to similar crimes,

and powers of arrest in similar cases, and inconsistent penalties for

offenses which are similar.

4. Inexplicable Gaps Remain in the Law— Some anti-social acts are not

now crimes.

5

.

Classification of Offenses— M isdemeanors or Felonies— Although we
have only two classes of crimes we have a wide range of penalties for

offenses which one might consider equivalent wrongdoing. Some penal-

ties are more severe for less serious offenses.

6. No sentencing Criteria are to be found. Controls for Sexually Dangerous

persons and others who are dangerous are not present.

These categories are surely areas where there can be consider-

able improvement and consistency in the law. As to the six

categories listed, we can observe that the necessary improve-

ments could be brought about either by amendments to existing

statutes, repeal of statutes which are no longer valuable, and the

enactment of new statutes as needed, or in the alternative by the

enactment of an entire new procedural code which would re-

place General Laws, Chapters 275 to 279 inclusive; and pro-

bably a number of other sections of the General Laws.

The Judicial Council can not conduct the required research

into the procedural criminal' law because of the limited facilities

and finances which are available to it. We do feel, however, that

the improvement of the law, especially the criminal law, should

not be entirely and completely in the hands of the executive or

enforcement branch of government. As in every facet of our

American constitutional system, there must be a check and a

balance in our society in order that there be a government of

laws and not of men. Therefore we wish to reserve the right, in

behalf of the pursuit of justice, to pass judgment on any substan-

tive or criminal procedural code. It becomes apparent that the

current efforts to produce codifications of the criminal law will

take some time to complete.

Under the "Omnibus Crime Control and Safe Streets Act of

1968." Public Law 90-351, 90th Congress, there will be some

planning grants available for the encouragement of States and
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units of general local government to prepare and adopt compre-

hensive law enforcement plans and there are indications that the

aspects of crime prevention and law enforcement can be covered

by these grants. Whether a procedural criminal code can be

assisted by such grants, we do not know. The problem of im-

proving our criminal procedure remains one for the General

Court after such research and recommendations as may be fi-

nanced by an appropriation for that purpose.

REVISION OF THE CRIMINAL LAW

In June of 1 968 the Criminal Law Revision Commission was

established by the Governor's Committee on Law Enforcement

and Administration of Criminal Justice. This Commission,

under the chairmanship of the Attorney General, Eliot Richard-

son, consists of members of the General Court, judges, district

attorneys, law enforcement officials, correction, probation, pa-

role officers, psychiatrists, professors of law, lawyers, and citi-

zens' organization representatives. By virtue of research grants,

the Criminal Law Revision Commission is currently engaging in

activities leading toward the revision of the substantive criminal

law of the Commonwealth.

In the course of its work it is expected that the Criminal Law
Revision Commission may deal with matters which are some-

what procedural such as sentencing, probation, and parole. For

the most part it is the task of the Commission to deal with:

General Principles of Criminal Law,

Offenses Against Person and Property; and

Offenses Against the Family, Public Order and Decency.

In its work, this Criminal Law Revision Commission will

necessarily consider the preparation of a complete revision of

the criminal law of the Commonwealth. Decisions as to whether

or not such a revision should be a Code, which would replace all

existing common law, statutes, and precedents, has yet to be

made. This Commission can only prepare the revision for pres-

entation to the General Court.

We shall certainly see the usefulness of eliminating the incon-

sistencies in our present criminal statutes, the statutory recogni-

tion of present standards of responsibility, and the introduction
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of an acceptable consolidation of statutes which are now disor-

ganized and ambiguous in some instances.

It is the plan of the Judicial Council to participate in this

work to the extent which is possible. Members of the Council

are also active in guiding the work of the Criminal Law Revi-

sion Commission towards a useful result.

We are not making any present recommendations as to any

procedural criminal code, and should be in some position to

better evaluate the situation by the time our next report is pub-

lished.

CRIMINAL DISCOVERY

In our 43rd Report at page 73, we discussed proposals for

discovery of facts in criminal cases and indicated that we would

further report on this matter in 1968.

In our further consideration of the matter we have concluded

that no proposals for legislation should be made at this time.

Discovery in Civil cases was introduced by Rule 15 of the Rules

of the Supreme Judicial Court and we find it is proving highly

useful. Both the plaintiff and the defendant may utilize discov-

ery procedures in the civil case and it does not lie with either to

refuse to permit oral depositions or inspection of documents or

objects in the possession of the other.

In the criminal case, the defendant can refuse to permit any

discovery on the basis of his right not to supply evidence against

himself. If discovery is allowed, therefore, it seems necessary

that the defendant be the one who must initiate the procedure.

Both in the Federal Rule 16 of the Federal Rules of Criminal

Procedure, and in Rule 3:5 of the Amended Rules Governing

the Courts of the State of New Jersey (where Criminal Discov-

ery was introduced October 5, 1967) there is no right given to

the prosecution for discovery unless and until the defendant has

requested the right in the first instance.

We are of the opinion that this matter should be kept under

consideration for some future decision. There has been only

limited experience under Federal Rule 16 as amended in 1966,

and the New Jersey experience is limited. We therefore recom-

mend the matter be deferred.
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The Criminal Discovery rule adopted in New Jersey is as

follows:

—

SUPREME COURT OF NEW JERSEY
Amended Rules Governing the Courts of the

State of New Jersey

Effective October 5, 1967

Rule 3:5—9A. Notice of Insanity Plea.

If the defendant intends to rely on the defense of insanity he shall serve a

notice of such intention upon the prosecuting attorney when he enters his

plea or within 30 days thereafter. For good cause shown, the court may
extend the time for service of the notice or make such other order as the

interest of justice requires. If the defendant fails to comply with this rule the

court may take such action as the ends ofjustice may require.

Rule 3:5—77. Discovery and Inspection.

(a) Materials Discoverable by Defendant as of Right. Upon motion

made by a defendant, the court shall order the prosecuting attorney to

permit the defendant to inspect and copy or photograph any relevant

(i) designated books, tangible objects, papers or documents obtained

from or belonging to him;

(ii) records of statements or confessions, signed or unsigned, by the

defendant or copies thereof;

(iii) defendant's grand jury testimony;

(iv) results or reports of physical or mental examinations and of scien-

tific tests or experiments made in connection with the matter or copies

thereof, which are known by the prosecuting attorney to be within his

possession, custody or control;

(v) reports or records of prior convictions of the defendant.

(b) Materials Discoverable by Defendant in the Court's Discretion —
Books, Papers and Tangible Objects. Upon motion made by a defendant,

which shall be as specific as possible under the circumstances, absent a

showing of good cause to the contrary the court shall order the prosecuting

attorney to permit the defendant to inspect and copy or photograph relevant

books, papers, documents or tangible objects, buildings or places or copies

thereof, which are within the possession, custody or control of the State.

(c) Materials Discoverable by Defendant in the Court's Discretion —
l^^itness' Names and Statements. Upon motion made by a defendant,

which shall be as specific as possible under the circumstances, absent a

showing of good cause to the contrary the court shall order the prosecuting

attorney

(i) to disclose to the defendant the names and addresses of any per-

sons whom the prosecuting attorney knows to have relevant evidence

or information, and to indicate which of those persons he may use as

witnesses;

(ii) to permit the defendant to inspect and copy or photograph any
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relevant records of statements, signed or unsigned, by such persons or

by codefendants which are within the possession, custody or control of

the prosecuting attorney and any relevant record of prior convictions

of such persons if known to the prosecuting attorney;

(iii) to permit the defendant to inspect and copy or photograph any

relevant grand jury testimony of such persons or codefendants.

(d) Discovery by the State. If the court grants discovery or inspection

to a defendant

(i) pursuant to Rule 3:5-1 1 (a) (iv) or (b), it may condition its order

by requiring the defendant to permit the State to inspect, copy or

photograph any material within the scope of such paragraphs which

the defendant intends to use at trial and which are within his posses-

sion, custody or control, upon a showing of materiality to the prepara-

tion of the State's case and that its request is reasonable,

(ii) pursuant to Rule 3:5- 11 (c), it may condition its order by requir-

ing the defendant to disclose to the prosecuting attorney the names

and addresses of those persons, known to the defendant, whom he

intends to use as witnesses at trial and their written statements, if any.

(e) Documents Not Subject to Discovery. Except as heretofore specifi-

cally provided, this rule does not authorize discovery by a party of reports,

memoranda or internal documents made by any other party, his attorneys or

agents in connection with the investigation, prosecution or defense of the

matter, or discovery by the State of records of statements, signed or un-

signed, by a defendant made to defendant's attorney or agents.

(f) Time, Place and Manner of Discovery and Inspection. An order of

the court granting relief under this rule shall specify the time, place and

manner of making the discovery and inspection and such terms and condi-

tions as the interest of justice requires.

(g) Protective Orders.

(i) Grounds. Upon motion and for good cause shown the court may
at any time order that the- discovery or inspection sought pursuant to

Rule 3:5-1 1 (b) (c) or (d) be denied, restricted or deferred or make such

other order as is appropriate. In determining the motion, the court may
consider the following: protection of witnesses and others from physi-

cal harm, threats of harm, bribes, economic reprisals and other intimi-

dation; maintenance of such secrecy regarding informants as is re-

quired for effective investigation of criminal activity; protection of

confidential relationships and privileges recognized by law; any other

relevant considerations.

(ii) Procedure. The court may permit the showing, in whole or in

part, to be made in the form of a written statement to be inspected by

the court alone, and if the court thereafter enters a protective order, the

entire text of the State's statement shall be sealed and preserved in the

records of the court, to be made available only to the appellate court in

the event of an appeal.

(h) Time of Motions. A motion under this rule shall be made within

30 days of the entry of a plea or at such reasonable later time as the

court permits. The motion shall include all relief sought under this rule.



P.D. 144 JUDICIAL COUNCIL 49

Additional relief may be granted upon a subsequent motion only on a

showing of good cause,

(i) Continuing Duty to Disclose; Failure to Comply. If subsequent to

compliance with an order issued pursuant to this rule and prior to or during

trial, a party discovers or obtains additional material previously requested or

ordered subject to discovery or inspection, he shall promptly notify the

other party or his attorney or the court of the existence thereof. If at any

time during the course of the proceedings it is brought to the attention of the

court that a party has failed to comply with this rule or with an order issued

pursuant to this rule, it may order such party to permit the discovery or

inspection of materials not previously disclosed, grant a continuance, or

prohibit the party from introducing in evidence the material not disclosed,

or it may enter such other order as it deems appropriate.

Rule 3:7-3A. Production of a Witness' Statement at Trial.

(a) Order for Production at Trial. If there shall not have been disclo-

sure thereof before trial, the court on defendant's motion made at trial shall

order the prosecuting attorney to produce any statement, as described in

Rule 3:5-11 (c) (ii), in his possession made by a witness who is about to

testify on direct examination on behalf of the State, provided such statement

is relevant to the offense charged. If the entire statement is relevant, the

court shall order it delivered to the defendant for his examination and use

prior to the direct testimony of the witness.

(b) Production After Court's Inspection; Objections. If the prosecut-

ing attorney claims that any statement so ordered to be produced contains

matter which does not relate to the offense charged, the court shall order the

prosecuting attorney to deliver such statement to it for inspection in camera

and shall delete such non-relating portions thereof and direct delivery of the

remainder of the statement to the defendant. If the defendant objects to such

withholding of any portion of the statement, the prosecuting attorney shall

preserve the entire statement to be made available to the appellate court in

the event of an appeal by the defendant.

(c) Continuance After Production. The court may, on motion by a

defendant to whom a statement has been delivered, continue the trial for

such time as it determines is reasonably required by defendant for examina-

tion thereof and his preparation for its use at trial.

(d) Non-Compliance with Order. If the prosecuting attorney elects not

to comply with an order of the court under paragraphs (a) or (b) of this rule,

the witness shall not be permitted to testify for the State.

ARREST PROCEDURE

HOUSE . . . (1968) ... No. 2956

Resolve providing for an investigation by the judicial council relative

TO determining whether a more flexible pre-arraignment code may be
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FASHIONED CONSISTENT WITH THE CONSTITUTIONAL REQUIREMENTS AS UPHELD

BY THE DECISION OF THE MIRANDA CASE, SO CALLED.

1 Resolved, That the judicial council be requested to make

2 an investigation relative to determining whether a more

3 flexible pre-arraignment code may be fashioned consistent

4 with the constitutional requirements as upheld by the deci-

5 sion of the Miranda case, so called, and to include its

6 conclusions and its recommendations, if any, in relation

7 thereto, together with drafts of such legislation as may be

8 necessary to give effect to the same, in its annual report for

9 the current year.

This resolve concerns the decision in Miranda v. Arizona,

384 U.S. 436, decided on June 13, 1966. In this case at page

479, the U.S. Supreme Court decided that a person in custody

who is being questioned by police officers, or other agents of the

government, must be warned that:

—

"that he has the right to remain silent, that anything he says can be

used against him in a court of law, that he has the right to the presence of an

attorney, and that if he cannot afford an attorney, one will be appointed for

him prior to any questioning, should he so desire."

The reason why this warning is necessary is to insure every

person that his right under the Fifth Amendment to the U.S.

Constitution, not to be compelled in any criminal case to be a

witness against himself, will be preserved. Under Article XII of

the "Declaration of Rights of the Inhabitants of the Common-
wealth of Massachusetts," the first part of our Massachusetts

constitution, no one may be "Compelled to accuse or furnish

evidence against himself."

It can be observed that the bare existence of the language of

the clauses in the constitutions of Massachusetts and the United

States did not always insure that the right of protection from self

incrimination was carefully preserved.

We can not assume that the General Court had a desire to

consider any "pre-arraignment code" which did not give the

individual person protection from self-incrimination.

One of the common methods of the police officer in these

times is to read a "Miranda Card", as it is called, to the person

in custodial detention. An actual "Miranda Card" looks like

this:

—
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MIRANDA WARNING

I am a Police Officer and warn you that:

1. You have the right to remain silent.

2. Anything you say can and will be used against you in a court of

law.

3. You have the right to talk to a lawyer and have him present

with you while you are being questioned.

4. If you cannot afford to hire a lawyer, one will be appointed to

represent you before any questioning, if you wish one.

WAIVER

After the warning and in order to secure a waiver, the following

questions should be asked and an affirmative reply secured to each
question:

1. Do you understand each of these rights I have explained to

you?
2. Having these rights in mind, do you wish to talk to us now?

In Terry v. Ohio 392 U.S. 1, 88 S.Ct. 1868, decided June 10,

1968, it was observed in passing that:

—

"Street encounters between citizens and police officers are incredibly rich in

diversity. They range from wholly friendly exchanges of pleasantries or

mutually useful information to hostile confrontations of armed men involv-

ing arrests, or injuries, or loss of life...."

The "code" of constitutional rights which the police officer

must observe includes (a) a recognition of the right of the indi-

vidual not to incriminate himself including the rights now cov-

ered by the Miranda rule, (b) a recognition of the fact that

any confession must be voluntary, and that before such a confes-

sion the individual must waive his right to remain silent, and (c)

the rights of persons to be free from unreasonable searches and

seizures.

However "incredibly rich in diversity" the encounter between

the police and the citizen, this "code" or set of rules must be

observed.

Were we to recommend a statute, it could not relax the simple

form and clear meaning of the small "Miranda Card" reprod-

uced here.

We could not suggest any legislation which would be consist-

ent with the constitution and at the same time permit a prosecu-

tion based on a forced, involuntary, or contrived confession. A
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person in custody may talk or confess if he wishes, after being

advised and understanding his constitutional and other rights,

but his waiver of those rights is subject to scrutiny.

The current state of the law governing police-citizen "codes"

of any kind is best summarized by reference to Sibron v. State

of New York, 392 U.S. 40, 88 S. Ct. 1889. This 1968 deci-

sion involved motions to suppress evidence which the defendant

claimed was obtained from him in violation of his constitutional

rights. Motions of this kind are the defense tools which make the

police officer careful to observe the constitutional standards.

The Sibron case presented the question of whether or not the

New York "Stop and Frisk" law was constitutional. This statute

reads

"\. A police officer may stop any person abroad in a public place whom he

reasonably suspects is committing, has committed, or is about to com-

mit a felony or any of the crimes specified in section 552 of this

chapter, and may demand of him his name, address, and an explanation

of his actions.

2. When a police officer has stopped a person for questioning pursuant to

this section and reasonably suspects that he is in danger of life or limb,

he may search such person for a dangerous weapon or any other thing

the possession of which may constitute a crime, he may take and keep

it until the completion of the questioning at which time he shall either

return it, if lawfully possessed, or arrest such person."

N.Y. Code Crim. Proc. § 180-a

Surely this "Stop and Frisk" law is a "flexible" police tool. It

permits a brief threshold inquiry, and even a search. Acting

under this law, Patrolman Lasky of the N.Y. City Police Depart-

ment seized and searched Peters who was acting suspiciously in

Lasky's own apartment building. When he "patted" Peters for

weapons, as he was permitted to do under the "Stop and Frisk"

law, he found a hard object which could have been a knife, but

which was in fact an "opaque plastic envelope containing bur-

glars tools."

Under the same statutory authority Officer Martin of the New
York Police department observed Sibron consorting on a street

corner with known dope addicts. Sibron was not seen to pass

any narcotics, and Sibron made another contact with additional

addicts at a restaurant. Officer Martin pulled Sibron outside and

reached into his pocket finding packets of heroin.

The evidence seized by Officer Lasky, (the burglar tools)
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was held to be obtained constitutionally and the evidence ob-

tained by Officer Martin (heroin) was held to be wrongfully

obtained. Both officers acted under the same "Stop and Frisk"

law, and under the same constitution.

As to the New York statute, Justice Warren, in the Majority

opinion for the court said:

—

"It purports to authorize police officers to "stop" people, 'demand' explan-

ations of them and 'search' (them) for dangerous 'weapon(s)' in certain

circumstances upon 'reasonable suspicion' that they are engaged in criminal

activity and that they represent a danger to the policeman. The operative

categories of a § 1 80a are not the categories of the Fourth Amendment, and

they are susceptible of a wide variety of interpretations. New York, is, of

course, free to develop its own law of search and seizure to meet the needs

of local law enforcement and in the process it may call the standards it

employs by any names it may choose. It may not however, authorize police

conduct which trenches upon Fourth Amendment rights, regardless of the

labels which it attaches to such conduct."

The Supreme Court in the Sibron case said that the question

was not so much whether the "Stop and Frisk" law was constitu-

tionally valid but whether the search was valid under the Fourth

Amendment. Justice Harlan, concurring with the majority said:

"Accordingly, we make no pronouncement on the facial constitutionality

of § 180-a (Stop & Frisk) The Constitutional point with respect to a statute

of this peculiar sort as the Court of Appeals of New York recognized is

"not so much '' '' the language employed as * " the conduct it auth-

orizes...."

We point this out for the consideration of the General Court

for the purpose of advising that it is not a question of whether or

not a "flexible pre-arraignment code" can be enacted, but rather

a question of what will be done under any such "code" the

usefulness of which we would doubt.

In a note to his opinion Warren indicates that the Stop and

Frisk law may involve a "custodial" stop; a restriction on move-

ment, and thus possibly require a Miranda warning. Much
would depend on the interpretation (and tact) of the officer

doing the stopping and frisking.

Douglas, J., in a concurring opinion said that consorting with

(known) criminals may in a particular factual setting be a basis

for a policeman to conclude that a criminal project is underway.
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"Yet talking with addicts without more rises no higher than suspicion.

That is all we have here; and if it is sufficient for a 'seizure' (of heroin) and a

'search', then there is no such thing as privacy for this vast group of 'sick'

people.

In our 43rd Report for 1967, at page 67, we discussed this

same problem, and suggested a "Stop and Frisk" act at page 70.

It was our aim to suggest a "flexible" statute against which the

police could test the manner in which they observed the constitu-

tional rights of those they encounter. Our conclusions seem to be

sound in light of the Sibron case.

Having in mind both Douglas' reference to narcotic (heroin)

addicts as a "vast group of 'sick' people", and also the comment
in the Sibron decision that "the answer to the question pro-

pounded by the policeman may be a bullet," we refrain from

making any recommendations for legislation which we have not

previously made in our 43rd Report in 1967.

We might point out that the Miranda case rules have now
been applied to federal income tax prosecutions and in Mathis v.

United States, 88 S. Ct. 1503 information obtained from the

taxpayer (who was then in jail) by an internal revenue agent

was tainted. How far the custody idea will extend we do not

know, but it is not merely custody for the offense at hand. It is

where a person "is taken into custody, or otherwise deprived of

his freedom by the authorities in any significant way and is

subjected to questioning."

CONSPIRACIES

HOUSE . . . (1968) ... No. 1814

An Act relating to conspiracies.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 274 of the General Laws is hereby amended by

2 adding the following section:

—

3 Section 7 . Conspiracies; punishment.—Any person who
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4 commits the crime of conspiracy shall be punished as

5 follows:

6 First, if the purpose of the conspiracy or any of the means

7 for achieving the purpose of the conspiracy is a felony

8 punishable by death or imprisonment for life, by a fine of not

9 more than ten thousand dollars or imprisonment in the state

10 prison for not more than twenty years or in jail for not more

1 1 than two and one half years or both such fine and imprison-

1

2

ment.

1

3

Second, if clause first does not apply and the purpose of the

14 conspiracy or any of the means for achieving the purpose of

15 the conspiracy is a felony punishable by imprisonment in the

16 state prison for a maximum period exceeding ten years, by a

17 fine of not more than ten thousand dollars or imprisonment

18 in the state prison for not more than ten years or in jail for

19 not more than two and one half years or both such fine and

20 imprisonment.

21 Third, if clauses first and second do not apply and the

22 purpose of the conspiracy or any of the means for achieving

23 the purpose of the conspiracy is a felony punishable by

24 imprisonment in the state prison for not more than ten years,

25 by a fine of not more than five thousand dollars or imprison-

26 ment in the state prison for not more than five years or in jail

27 for not more than two and one half years or both such fine

28 and imprisonment.

29 Fourth, if clauses first through third do not apply and the

30 purpose of the conspiracy or any of the means for achieving

3 1 the purpose of the conspiracy is a crime, by a fine of not more

32 than two thousand dollars or imprisonment in jail for not

33 more than two and one half years or both.

34 No provision of this section shall be construed as repealing

35 or amending any other section of the General Laws expressly

36 concerning conspiracy.

There is no statute in the General Laws which deals with the

whole subject of Conspiracy. No overt act by a conspirator is

necessary in Massachusetts.

"The combination for the illegal purpose or for the use of illegal means is

the essence of conspiracy." Atty. Gen. v. Tufts, 239 Mass. 458,493.

In Commonwealth v. Stasiun, 349 Mass. 38 (1965) our Su-

preme Judicial Court said that:

"where two or more are jointly engaged in the commission of a crime

each is criminally liable and the act of one is the act of all."

but this does not mean that joint action is necessarily a conspir-

acy.

In Commonwealth v. Bloomberg, 302 Mass. 349 it was said
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that a conspirator is not, as a matter of law, an aider or abettor

in the perpretration of the crimes whose commission he has

agreed with others to accomphsh. A conspirator need not plunge

the dagger into Caesar, he may be in Athens when the deed is

done.

Merely because one enters into a conspiracy, it does not fol-

low that he can be prosecuted for the acts which are done in

furtherance of that conspiracy if he does not jointly engage in

the commission of those acts. Those who conspire to take anoth-

er's life are not equally punished. Only those who act suffer the

maximum penalty.

In his dissent in the Stasiun case, Justice Kirk says:

—

"Meanwhile the majority reaffirm the accepted rule that "the funda-

mental distinction between a substantive offence and a conspiracy to com-

mit that offence' should not be ignored, and that each "is a separate and

distinct offence and each may be separately punished.' Among other distinc-

tions recognized in this Commonwealth is that a conspiracy to commit a

crime is a misdemeanor. Commonwealth v. Pelletier, 264 Mass. 221, 227,

Commonwealth v. McKnight, 289 Mass. 530, 537, and that all those who
participate in it are principals. Commonwealth v. Drew, 3 Cush. 279,284."

There are no accessories in a misdemeanor; all who take part

are therefore principals.

Justice Kirk directs attention to the fact that the distinction

between the crime of conspiracy, and the main substantive off-

ence (such as bribery, for example) must be preserved. Again in

his dissent he says:

—

"To ignore the distinction between the crime of conspiracy and the sub-

stantive offence would enable 'the government through the use of the con-

spiracy dragnet to convict a co-conspirator of every substantive offence

committed by any other member of the group even though he had no part in

it or even knowledge of it.'
"

Although both of these statements appear in Justice Kirk's

dissent, they are also found in the majority opinion, albeit in a

slightly different posture.

Having established the nature of a conspiracy, and that it is

now a misdemeanor, we can also note that G.L. Chapter 274

Sec. 1 provides that "a crime punishable by death or imprison-

ment in the state prison is a felony. All other crimes are misde-

meanors." Since no misdemeanor cases result in a state prison

sentence, the 2V^ year limit on a jail or house of correction

sentences can apply.

House No. 1814 of 1968 would make a large number of
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serious conspiracies into felonies, except those under "Fourth."

By providing for state prison terms this crime is made more
severe, a conspiracy would be a felony.

There is no question but that a more severe penalty for con-

spiracy to murder and to commit the more serious crimes is

necessary. This bill would provide it.

It has been observed that convictions for conspiracy are aided

by the rule in Commonwealth v. Benesch, 290 Mass. 125

(1935) which provides that when sufficient evidence has accu-

mulated in the case on trial to support an inference of the exist-

ence of a conspiracy, the evidence which had previously been

admitted only as to one or another defendant can now be admit-

ted against all of the defendants who were part of the alleged

conspiracy. If this rule has been slightly altered by a more recent

decision which would allow evidence in the case (de bene) tem-

porarily, subject to being stricken out if one or another defend-

ant was not connected to the conspiracy, the principle is more or

less the same at least on appeal, if not with the jury.

Some have commented that under this philosophy the conspir-

acy indictment can ensnare all those even remotely acquainted

with the situation. The subject is exceedingly technical indeed,

but mere "guilt by association" can not be permitted to creep

into our law un-noticed.

The conspiracy is obviously a secret arrangement difficult of

proof at best and often impossible to prove.

Often acts done or declarations made pursuant to the sup-

posed plan of wrongdoing are the only indicia of participation.

We note that in the model penal code, proof of the commis-

sion of an overt act is required as a basis for a conspiracy

conviction where any but the most serious crimes are involved;

not so in Massachusetts.

We believe that the Commonwealth must have more potent

weapons to deal with conspiracies to commit serious crimes.

We recommend the bill but we have not made a thorough

study of the many criminal statutes of the Commonwealth to

determine whether or not the penalties provided for conspiracy

are consistent. The gradation in punishments which is found in

our statutes is not always realistic, but pending a re-evaluation

of this, an act to further punish conspiracy is desirable.
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HOUSE . . . (1968) ... No. 1813

An Act relative to objections of defendants in criminal cases.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 278 of the General Laws is hereby amended by

2 inserting after section 3 1 the following section:

—

3 Section 31 A. Whenever in any criminal proceeding it is

4 required by statute or common law or any rule of the court

5 that the defendant formally claim an exception to a ruling

6 made in his presence by the trial court, it shall be sufficient if

7 the defendant makes known to the trial court, at the time of

8 the ruling or order, the objection of the defendant.

Under the ancient practice in the courts of this Common-
wealth, in criminal cases, it is necessary for the defense counsel

not only to object to the admission of some evidence, or to an

improper question, but also takes a formal exception to the

ruling of the court. A typical exchange might be:

—

Q. When did you stop beating your wife?

DEFENSE COUNSEL: I object, your honor,

THE COURT: The question may be answered, proceed....

DEFENSE COUNSEL: Your honor will save my exception to that ruling.

There is thus, first the objection, and then the ruling, and then

the exception.

Under the Federal practice in the United States District

Courts it is never necessary to save any exception. In the above

horrible example the judge is entirely wrong in his ruling but if

the defense counsel did not "save" his exception in the record, it

is entirely possible that he would waive his right to argue the

point to the Supreme Judicial Court. We doubt that any trial

lawyer is unfamiliar with the prevailing practice.

Many objections are made during a criminal trial in connec-

tion with points of law and procedure which never become of

sufficient importance to require the consideration of the appel-

late court. Some objections are made for tactical reasons, or by

reason of trial strategy. The acceptance of the ruling of the

court, without registering any exception, tends to produce a trial

record where only those points of major significance are digni-
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fied or designated with an exception. Exceptions are used in all

judicial proceedings in this Commonwealth, and summaries or

"Bills" of Exceptions form the basis for many an appeal to the

Supreme Judicial Court. Although some contend that the re-

quirement of exceptions could trap the unwary, we have no

knowledge of any situation where someone is in prison because

his lawyer did not know enough to save an exception to an

incorrect ruling of law.

LIMITING USE OF PRIOR CRIMINAL
RECORD OF A WITNESS

HOUSE . . . (1968) ... No. 2010

An Act to Provide for the proof of conviction of crimes of dishonesty and
OF the making of false statements to affect credibility.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 21 of chapter 233 of the General Laws is hereby

2 amended by striking out said section 21 and inserting in place

3 thereof the following:

—

4 Section 21 . Proof of Conviction of Crimes of Dishonesty

5 and of the Making of False Statements to Affect Credibility.—
6 The conviction of a witness of a crime of dishonesty or the

7 making of a false statement, the judgment of which was entered

8 within five years prior to the date of his testifying, may be

9 shown to affect his credibility in either a criminal or civil

10 action.

The present statute, Chapter 233, Section 21 now reads:

§2 1 . Conviction of Crime May Be Shown to Affect Credibility.

The conviction of a witness of a crime may be shown to affect his credi-

bility, except as follows:

First, The record of his conviction of a misdemeanor shall not be

shown for such purpose after five years from the date on which sentence

on said conviction was imposed, unless he has subsequently been con-

victed of a crime within five years of the time of his testifying.

Second, The record of his conviction of a felony upon which no sent-

ence was imposed or a sentence was imposed and the execution thereof

suspended, or upon which a fine only was imposed, or a sentence to a
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reformatory prison, jail, or house of correction, shall not be shown for

such purpose after ten years from the date of conviction, if no sentence

was imposed, or from the date on which sentence on said conviction was

imposed, whether the execution thereof was suspended or not, unless he

has subsequently been convicted of a crime within ten years of the time of

his testifying. For the purpose of this paragraph, a plea of guilty or a

finding or verdict of guilty shall constitute a conviction within the mean-

ing of this section.

Third, The record of his conviction of a felony upon which a state

prison sentence was imposed shall not be shown for such purpose after ten

years from the date of expiration of the minimum term of imprisonment

imposed by the court, unless he has subsequently been convicted of a

crime within ten years of the time of his testifying.

It is argued that merely because a person has been convicted

of giving a false alarm of fire, or transporting insect pests, tres-

pass on a wharf, defacing a rock, or even blasphemy (all of

which are misdemeanors) such convictions, along with convic-

tions for drunkeness, traffic violations, and even crimes of viol-

ence, do not necessarily indicate that testimony given subse-

quent to such convictions should not be believed.

This bill would remove the opportunity for counsel to con-

front a witness for the government with an old criminal record

unless this record contained convictions for "crimes of dishon-

esty, or the making of a false statement" within five years.

The bill is possibly broad in that it does not describe accur-

ately what is meant by the term "crimes of dishonesty."

The Maine statute is more precise:

—

'No person is incompetent to testify in any court or legal proceeding in

consequence of having been convicted of an offense, but conviction of a

felony, any larceny or any other crime involving moral turpitude may be

shown to affect his credibility."

16 Maine Rev. Stats Ann. Sec. 56

The Kansas statute provides:

—

•LIMITATIONS ON EVIDENCE OF CONVICTION OF CRIME AS
AFFECTING CREDIBILITY. Evidence of the conviction of a witness for

a crime not involving dishonesty or false statement shall be inadmissible for

the purpose of impairing his credibility. If the witness be the accused, in a

criminal proceeding, no evidence of his conviction of a crime shall be ad-

missible for the sole purpose of impairing his credibility unless he has first

introduced evidence solely for the purpose of supporting his credibility."

Kansas Statutes, Ann. Sec. 60-42

1

We wish to make it clear that this proposed statute would

apply to all witnesses for the prosecution. In theory a murderer
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could appear as a witness for the government, and the fact that

he had been convicted of murder or other serious crimes might

never be allowed to come out before the jury. The defendant

who has committed other crimes may wish to testify in his own
behalf but is unable to do so for fear that the jury or the judge

will consider what he has done in the past as tending to indicate

that he is guilty of the crime with which he is presently charged.

We definitely recommend that there be a change in Section 2

1

of Chapter 233. This can be in the form of House No. 2010 or

alternatively and to meet the objection that House No. 2010 of

1968 is too broad, we recommend the following draft Act.

1969 DRAFT ACT

An Act to limit the use of records of prior convictions for the purpose of

affecting the credibility of a witness.

Section 21 of Chapter 233 of the General Laws is hereby amended by striking

out said section 21 and inserting in place thereof the following:

—

Section 21 . Limitations on the Use of Records of Prior Conviction to

Affect Credibility

—

Evidence of the conviction of a witness for any crime, other than for

a crime which involves his dishonesty or the making by him of a false

statement within five years prior to the date upon which his testimony

is given, shall be inadmissible for the purpose of impairing his credibil-

ity, in any civil or criminal action.

If the witness be the accused in a criminal proceeding his prior

conviction of a felony or any conviction of a crime involving moral

turpitude shall not be offered to impeach his credibility unless he has

first offered evidence solely for the purpose of supporting his own
credibility. His conviction of a crime involving dishonesty or the mak-

ing of a false statement, within five years prior to testifying may be

shown.

HOUSE . . . (1968) ... No. 248

An Act prohibiting the inciting of a riot.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 269 of the General Laws is hereby amended by
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2 inserting after section 1 the following section:

—

3 Section I A. Whoever, with the intent to cause a riot, does

4 an act or engages in conduct which urges a riot, or urges

5 others to commit acts of force or violence, or the burning or

6 destroying of property, and at a time and place and under

7 circumstances which produce a clear and present and imme-

8 diate danger of acts of force or violence or the burning or

9 destroying of property, shall be punished by imprisonment in

10 a jail for six months or by a fine of five hundred dollars, or

1

1

both.

12 This section shall not apply to, nor in any way affect,

13 restrain, or interfere with, otherwise lawful activity engaged

14 in by or on behalf of a labor organization or organizations by

15 its members, agents or employees.

In a special message to the General Court in May of 1968,

the Governor made this observation:

—

"As a result of outbreaks of violence which occurred throughout the

country during the summer of 1967, the Attorney General and I last fall

directed our respective staffs to examine the Commonwealth's laws relating

to the power of governmental officials to deal with civil disorder, taking into

consideration the findings of other states in which such disorders occurred.

Together, we have discovered that a number of changes in the law are

necessary and have prepared corrective legislation to deal with these prob-

lem areas."

His Excellency noted that riots are not to be dealt with by

treating the symptoms:

"I have long been convinced, as have many others, that the real answer to

the problems of civil strife and unrest is to get at the root causes — racial

prejudice, social injustice, and economic deprivation. The Kerner Report

once again repeats this view which has been expressed so often before."

We can not blind our eyes to the root causes of riots which

arise out of racial prejudice, social injustice, and economic dep-

rivation. We would also stress the fact that not all riots and

disturbances stem from these causes. It is known that adolescent

young ladies can cause riots in their adulation of some syrupy

male thrush, and that athletic contests between the South Boston

Chippewas and the St. Lazarus Club from East Boston can

bring about riots which are not caused by economic deprivation.

Our law does not presently attempt to prohibit gatherings

which may (or may not) become unruly and in fact riotous. The

psychology in crowds is a well studied social phenomenon, and

one wonders how fruitful it would be to enact a statute which

would attempt to forbid gatherings which might develop into a
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"riot." Our present statute. General Laws, Chapter 269 Section

1 reads:
§ 1 . Suppression of Unlawful Assembly.

If five or more persons, being armed with clubs or other dangerous weap-

ons, of if ten or more persons, whether armed or not, are unlawfully riot-

ously or tumultuously assembled in a city or town, the mayor and each of

the aldermen of such city, each of the selectmen of such town, every justice

of the peace living in any such city or town, any member of the city, town,

or state police or of the metropolitan district police or of the capitol police,

and the sheriff of the county and his deputies shall go among the persons so

assembled, or as near to them as may be with safety, and in the name of the

commonwealth command all persons so assembled immediately and peacea-

bly to disperse; and if they do not thereupon immediately and peaceably

disperse, each of said magistrates and officers shall command the assistance

of all persons there present in suppressing such riot or unlawful assembly

and arresting such persons:

This, in fact, is the "Riot Act." Its purpose is to disperse

crowds, it does not prohibit conduct which engenders tumult

and riot.

The legislation recommended by the Governor included a pro-

posal for a curfew the essential nature of which is as follows:

—

"Whenever it appears to the city or town officials described in section two

of this act that riot or other form of civil disorder is occurring or threatens

to occur, and that the imposition of a curfew is essential to protect the

public safety in such city or town, a curfew may be imposed in accordance

with this act. The curfew may restrict or prohibit the presence or movement
of persons, vehicles, and animals in or on public ways and places, including

areas to which the public has a right of access, and also places of amusement
and entertainment, vacant lots and other open areas, provided, that reasona-

ble exceptions shall be made for all persons having business of an emergency

nature which requires the use of public ways. No curfew may take effect

until two hours after a formal declaration by said officials that such a- curfew

has been imposed. Said declaration shall be in writing and shall set forth all

the conditions of such a curfew."

To deal with the more terrifying problem of arson that swept

through the cities of Watts, Newark, Washington, and other

communities, but which thankfully did not have such a terrible

impact in Massachusetts, the following proposal was made.

"No person shall knowingly have in his possession or under his control a

molotov cocktail, or any bottle or other container, any wick or similar

device, or any flammable liquid for the purpose of making therefrom a

molotov cocktail.

For the purposes of this section, the term "molotov cocktail" shall mean
any bottle or other container containing a flammable liquid and fitted with a

wick or similar device, which, when ignited and hurled or struck, can be

expected to shatter upon impact and cause fire or explosion.
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Whoever violates any provision of this section shall be punished by a fine

of not more than one thousand dollars or imprisonment for not more than

two and one-half years, or both."

The Governor made other recommendations for use of the

National Guard across state lines, and for a flexible arrangement

of the district and municipal courts to enable them to handle riot

situations.

Obviously these measures are intended to meet the necessities

of riots which amount to small "revolutions" against the estab-

lished manner of doing things.

RIOTS ARE UNLAWFUL AT COMMON LAW

Although there is no statute in Massachusetts which prohibits

rioting, it was held in Commonwealth vs. Runnels, 10 Mass.

518 (1813) that:—

"To disturb another in the enjoyment of a lawful right is a trespass; and if

it is done by members unlawfully combined, the same act is a riot."

In Com. vs. Runnels the selectmen of Salem were assembled

to receive the votes in the election of April 6, 1812 when Run-

nels and 50 or more others "unlawfully, riotously and routously"

assembled at the public town house and "with shouts and huz-

zas" they attempted to seize the ballot boxes and for two hours

they prevented the voting for state office. The issue of the block-

ade and the War of 1812 was even more of a controversy than

was the Viet Nam war in Chicago in 1968. The court also said

the the phrase "in terrorem populi" denominated a riot under

English Common law but there may be a riot without terrifying

anyone.

In Commonwealth v. Buzzell, XVI Pickering 153 (1834) one

1 7 year old boy was finally the sole individual convicted of any

crime on the event of the burning of the Ursuline Convent in a

riot which "thousands" attended. The exact number is unknown

but it was more than one thousand. Although Buzzell was tried

and convicted of arson and not for rioting, the court said:

—

" a tumultuous meeting of three or more persons who actually do an

unlawful act of violence, either with or without a common cause or quarrel;

or even do a lawful act, as removing a nuisance, in a violent and tumultuous

manner"

is a riot.
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And in Commonwealth v. Frishman, 235 Mass. 449 (1920),

Frishman, and other socialist philosophers were indicted for un-

lawfully, riotously and tumultuously assembling with thirty (30)

or more persons and while so unlawfully assembled wounded a

policeman with a knife.

This riot took place at a May Day parade in 1919 for which

no permit was issued. A policeman tried to stop the parade and
was knifed. It was held that the crime of common law riot was

duly and legally charged in the indictment. Among the protests

made on this occasion were these: "Down With Millionaires

—

Kill the Cops— To Hell With the Police,— Hurrah Bolshe-

viki,— To Hell With the American Flag."

In the Model Penal Code of the American Law Institute

(1962) a riot is defined as follows:

—

"(1) Riot A person is guilty of riot, a felony of the third degree, if he

participates with [two] or more others in a course of disorderly con-

duct:

(a) with purpose to commit or facilitate the commission of a felony

or misdemeanor;

(b) with purpose to prevent or coerce official action; or

(c) when the actor or any other participant plans to use a firearm or

other deadly weapon."

PRIOR RESTRAINT ON RIOTS

The specific legislation which was proposed in House No. 248

would create a misdemeanor offense of inciting to riot. The
elements of this offense include joining with others to engage in

acts of violence and are therefore not wholly different from the

elements of a common law riot. There is a great difficulty in

proof of intent in many riot cases. While our constitutional liber-

ties require protection for those who wish to engage in public

demonstrations, marches, assemblies, and the like, it is difficult

to control these gatherings once they have been set in motion.

Some inevitably result in riots. Certainly not all are intended to

degenerate into riot.

No clearer example of this problem could possibly exist than

in the case of the "Civil Rights" march arranged for the city of

Londonderry on November 16th, 1968. The following an-

nouncements were published in the "Derry Journal" the day
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before the scheduled march. The first advertisement by the spon-

sors of the march reads as follows:

—

CITIZENS' ACTION
COMMITTEE

CIVIL RIGHTS MARCH
A mass inarch has been organised in support for the cam-
paign for Civil Rights, particularly to establish the right of

all citizens to peaceful non-provocative procession and as-

sembly in a just cause. It will take place Tomorrow (Satur-

day), 16th November at 3:00 p.m. over the route as ar-

ranged— assembly point Waterside Station.

STEWARDS
Will meet in main Banqueting Hall, City Hotel, Tonight

(Friday), at 8 p.m. Volunteers welcome.

PUBLIC MEETING
Will be held in Minor Hall, Guildhall, on Tuesday, 19th

November, at 8 p.m. to enable Citizens' Action Committee
to report to the public ,on completion of their month's

brief.

ALL WHO SUPPORT THE CAMPAIGN FOR CIVIL
RIGHTS ARE INVITED TO ATTEND.

The second "official" advertisement banned the march

planned by the "CITIZENS ACTION COMMITTEE" in the

same edition of the Derry Journal, published in Londonderry,

Northern Ireland.
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THE PUBLIC ORDER ACT
(NORTHERN IRELAND), 1951

Prohibition of Public Processions and

Meetings Within Certain Parts of the

County Borough of Londonderry

WHEREAS I, THE RIGHT HONOURABLE WILLIAM
CRAIG, Minister of Home Affairs for Northern Ireland,

am of opinion that, by reason of the unrest and tension at

present existing amongst certain sections of the commun-
ity, serious public disorder will be occasioned should fur-

ther public processions or meetings be held in the ancient

part of the County Borough of Londonderry within and in-

cluding the walls;

AND WHEREAS I am further of the opinion that the

powers exercisable under Section 2 (1) of the Public

Order Act (Northern Ireland) 1951, will not be sufficient

to prevent serious public disorder being occasioned by the

holding of public processions or meetings within the said

part:

NOW, THEREFORE, I, the Right Honourable William

Craig, Minister of Home Affairs, in exercise of the powers

conferred upon me by Section 2 (2) of the Public Order

Act (Northern Ireland) 1951, do hereby order that the

holding of all public processions and meetings (other than

a procession or meeting of a kind specified in the succeed-

ing paragraph) in any public highway, road or street in

the ancient part of the County Borough of Londonderry,

within and including the walls, be prohibited for the pe-

riod beginning on Thursday, 14th November, 1968, and

ending on Saturday, 14th December, 1968.

This order shall not apply to any public procession cus-

tomarily held along a particular route or to any public

procession or meeting customarily held on a particular

date or occasion.

Dated this 13th day of November, 1968.

WILLIAM CRAIG,

Minister of Home Affairs for Northern Ireland.
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The march in Londonderry did take place and the march-

ers disregarded the order of the Minister of Home Affairs, Mr.

Craig. Disorder resulted. Over one hundred criminal charges

resulted from the affair and chief among them was the charge

that the parade leaders incited the people to take part in a

parade they knew was "banned." Charges of unlawful assembly

were also lodged against the parade leaders. We take no special

notice of these events except to demonstrate that under English

Common law which is applicable in Northern Ireland, as well as

in Massachusetts, there can be a conflict between constitutional

rights and public order. In the march in Derry the parade lead-

ers, according to our own standards, seemed to have had a right

to hold an orderly parade, and as exemplified by the "March on

Washington" it was not inevitable that a riot would occur. To
contend that a riot was unlikely would be insincere.

Our constitutional principles are such that the United States

Supreme Court recently held that an order such as that of the

Minister for Northern Ireland was impermissible. In Carroll vs.

President and Commissioners of Princess Anne County, 89 S.

CT. 347 (1968) the Court said—

"We do not here challenge the principle that there are special limited

circumstances in which speech is so interlaced with burgeoning violence

that it is not protected by the broad guaranty of the First Amendment. In

Cantwell v. State of Connecticut, 310 U.S. 296 at 308. ..this court said that

No one would have the hardihood to suggest that the principle of freedom

of speech sanctions incitement to riot Ordinarily, the State's constitution-

ally permissible interests are adequately served by criminal penalties im-

posed after freedom to speak has been so grossly abused that its immunity is

breaches. The impact and consequences of subsequent punishment for such

abuse are materially different from those of prior restraint. Prior restraint

upon speech supresses the precise freedom which the First Amendment
sought to protect against abridgement."

Justice Fortas noted that the elimination of prior restraints

was a "leading purpose" in the adoption of the First Amend-
ment to the United States Constitution.

The prohibition in the Maryland case was the result of an ex

parte injunction, with no notice to the "white supremacist" agi-

tators, and no opportunity for them to have a hearing in the

matter. In this regard, the court noted Williams v. Wallace, 240
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F. Supp. 100 (1965) where the federal judge prevented the State

authorities from interfering with the Montgomery March after

the march leaders had outlined their plans.

The United States Supreme Court has therefore upheld the

right of a group of "white supremacists" to hold a "rally" at

which it could reasonably be expected that they would repeat

the following conduct:

—

"Petitioners' speeches, amplified by a public address system so that they

could be heard for several blocks, were aggressive and militarily racist.

Their target was primarily Negroes, and secondarily Jews. It is sufficient to

observe with the court below that the speakers engaged in deliberately de-

rogatory, insulting, and threatening language, scarcely disguised by dis-

claimers of peaceful purposes; and that listeners might well have construed

their words as both a provocation to the Negroes in the crowd and an incite-

ment to the whites."

because these people did not have a chance to be heard, before

their announced "rally" was banned.

It would be easy enough for us to say that legislation which

will preserve law and order is desirable, and that it is the appar-

ent purpose of House No. 248 to prevent riots. Violence is not a

solution to every riot situation, nor is police action inevitably

appropriate.

The table which we attach to this report indicating the major

riots in Massachusetts over the past 150 years is ample evidence

that law and order is not secured by enacting statutes. Striving

for justice for all of us all of the time is far more fruitful.

We have engaged in this thorough discussion for the purpose

of stressing that wholesale attempts to restrain freedom of

speech and assembly are wholly inappropriate. There are, of

course, situations in which the constitutional issues are only

secondary. Young men brawling in a bar room are not engaged

in their pursuit of constitutional liberty, and a subsequent at-

tempt at jail delivery at the local police station can not be

equated with the "Boston Massacre."

To provide the Commonwealth with a measure for the protec-

tion of the public which can be used in appropriate cases, we
recommend the following:

—
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1968 DRAFT ACT

An Act prohibiting the inciting of a riot.

Chapter 269 of the General Laws is hereby amended by inserting after section

the following section:

—

Section 1 A Whoever urges ten or more persons to engage in tumultuous and

violent conduct of a kind likely to create public alarm shall be guilty of

inciting to riot and shall be punished by imprisonment in a jail for six

months or by a fine of five hundred dollars or both.

Some of Our More Noted Riots

Date Place Participants

1810 Mar. 19 Boston Federalists— Dem. Repub.

1818 Dec. 17 Boston Theater Patrons

1821 Nov. 5 Boston Yankees and Irish

1823 June 19 Boston Yankees and Irish

1825 July 22 Boston The Citizenry Aroused

1825 July 24 Boston The Citizenry Aroused

1825 Dec. 26 Boston Boston Theater

1826 July 11-14 Boston Yankees, Negroes & Irish

1826 July 14 Boston Yankees & Irish

1828 Feb. 26 So. Boston Citizens & Firemen

1829 Aug. 8 Boston Irish & Negroes

1831 May 18 Lowell Yankees & Irish

1833 Nov. 28 Charlestown Yankees & Irish

1834 April Mansfield Railroad Workers

1834 May Cambridge Harvard Students

1834 Aug. 9 Charlestown Yankee Citizenry

1835 May 17 Wareham Yankees & Irish

1835 Oct. 21 Boston Citizens & Abolitionists

1837 June 11 Boston Yankees & Irish

1837 Sept. 12 Boston Yankees & Irish

1838 May 24 Boston Citizens & Abolitionists

1838 Oct. 19 Boston Citizens & Detective

1840 May 10 Rowley Railroad Laborers

1842 Apr. 23 Boston Millerite Sect.

1843 Apr. 23 Boston Millerite Sect.

1847 Apr. Lawrence Yankees & Irish

1847 June 17 Boston Native Americans

1848 May Chelsea Native Americans & Irish

1849 Sept. 11 Lowell The Orange & The Green

1849 Nov. 30 Boston Citizens Demonstration

1850 Apr. 1 Boston Abolitionists

1854 Feb. 1 Boston Citizenry & Irish

Cause

Political

British Actor Keane

"Pope's Day"

Competition for Work

Destruction of the Bee Hive

Destruction of the Tin Pot

British Actor Keane

Competition for Work

Competition & Religion

Cause Not Clear

Jobs & Housing

Jobs & Religion

Ethnic Differences

Labor Troubles

Religious Liberalism

Convent Burning

Church Burning

Abolition Movement

Competition & Religion

Poverty & Americanism

Abolition Movement

Prohibition Law

Labor Dispute

Delusion — Religious

2nd Delusion

Mistake— Competition

Provocation Failed

Religious Incidents

Irish Friction

Parkman Murder

Fug. Slave Thos. Sims

Protest of Papal Nuncio
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VAGRANTS

HOUSE • . . (1968) . . • No. 2026

An Act repealing the law authorizing the arrest and punishment of

vagrants.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Sections sixty-six and sixty-seven of chapter two hundred and

2 seventy-two of the General Laws are hereby repealed.

The statutes in question are as follows, G.L. Chapter 272
'§66. Vagrants.

Idle persons who, not having visible means of support, live without

lawful employment; persons wandering abroad and visiting tippling

shops of houses of ill fame, or lodging in groceries, outhouses, market

places, sheds, barns or in the open air, and not giving a good account of

themselves; persons wandering abroad and begging, or who go about

from door to door, or place themselves in public ways, passages or

other public places to beg or receive alms, and who do not come within

the description of tramps, as contained in section sixty-three, shall be

deemed vagrants, and may be punished by imprisonment for not more

than six months in the house of correction."

§67. Arrest of vagrants.

Sheriffs, deputy sheriffs, constables and police officers, acting on the

request of any person or upon their own information or belief, shall

without a warrant arrest and carry any vagrant before a district court

for the purpose of an examination, and shall make complaint against

him.

Section 66 purportedly defines a vagrant, and makes his exist-

ence criminal.

This section of the General Laws is vague in the respect that

except for a prohibition of "begging," it does not set forth any

reasonable standard of conduct to which it is expected that a

citizen shall adhere. We are aware of a number of people who
live without lawful "employment" including "coupon clippers,"

students, poets, etc. who might well be found wandering abroad

in the open air (or in one of the proscribed places in the statute).

Some of these might "place themselves in a public way."

Were it not for the fact that Section 66 of Chapter 272 has

been in force for many decades, it might be thought it was

enacted in honor of the "Hippies" or other free souls who had
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disconnected themselves with the problems of living. The true

intent of this section was to deal with idle and "disorderly"

persons. The by-law of the City of Boston is, we think, far more

specific:

—

"Sect. 80. No person shall, in the Common, Public Garden, or other

public grounds of the city, annoy another person; or utter profane, threaten-

ing, abusive, obscene, or indecent language or loud outcry; or do any ob-

scene or indecent act; or have possession of, drink, or be under the influence

of, intoxicating liquor; or play any game of chance or have possession of any

instrument of gambling; or dig up, cut, break, deface, defile, ill-use, handle,

take or remove any turf, flower, plant, bush, tree, rock, sign, fence, structure

or other thing or part thereof belonging to the city; or cut, break, or remove

the ice in or from a pond; or drive an animal, or suffer an animal in his

charge to feed or go at large, except a vehicle pushed or drawn by hand and

designed to convey children; or throw a stone or other missile; or injure or

have possession of a fish, bird, or wild animal; or injure or disturb a bird's

nest or eggs; or set a trap or snare; or drop or place and suffer to remain

paper or other refuse, except in receptacles designated therefor."

Revised Ordinances of 1 947— Boston

Under this by-law, it is not merely the wandering abroad or

the occupation of public ways which is prohibited, it is the

transgression of a seemingly reasonable set of deportment rules

which we think most people would approve. Should a vagrant

annoy others, or threaten them, or become intoxicated, or com-

mit some other outrage, a standard has been provided by the

by-law against which his act can be tested and found wanting.

We therefore suggest that the present sections 66 and 67 of

Chapter 272 should be repealed. Standards of conduct should be

established if necessary.

Commonwealth v. Alegata 231 N. E2d 201, Mass

(1967) is a recent decision where our Supreme Judicial Court has

ruled that the particular section in question (Section 66) does not

state a crime for which punishment may be imposed, and that the

words contained in this section are vague and indefinite in a case

where the defendant did not actually commit any offense other

than being idle and having no visible means of support,

visible means of support.

We have already discussed some aspects of this Alegata case

in our 43rd Report for 1967 at page 88.

In the Alegata case, Section 66 of Chapter 272 was attacked

on the basis that the mere fact that a human being can be

classified as an "Idle person" having no visible means of sup-
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port, and living without lawful employment, and nothing more,

(a) does not state a crime for which punishment may be imposed

and (b) the words which purport to define the prohibited con-

duct are vague and indefinite.

The Supreme Judicial Court said that the "challenged por-

tions" of Section 66 of Chapter 272 are void on their face as

"repugnant to the due process clause of the Fourteenth Amend-
ment and to art. 1 2 of our Declaration of Rights" in the Consti-

tution of Massachusetts which provides:

—

"No subject shall be held to answer for any crimes or offense, until

the same is fully and plainly, substantially and formally, described to

him "

The suggested form of indictment contained in Chapter 277,

Section 79, for vagrancy is as follows:

—

"That A.B., during the three months next before the making of this com-

plaint, was an idle person who, not having visible means of support, lived

without lawful employment (and wandered abroad and visited tippling

shops, and lodged in outhouses, and in the open air, and did not give a good

account of himself, and wandered abroad and begged, and went about from

door to door and placed himself in public places to beg and receive alms.)

The complaint may stop at the word 'employment', or such

part of the matter in parentheses may be added as the case

requires."

The "challenged portion" of Section 266 which has been de-

clared unconstitutional is the first portion of the statutory form

of the indictment, before the parentheses. Merely being idle and

being unemployed is therefore no crime. Our Supreme Judicial

Court has indicated that vagrancy statutes exist in almost every

state in the union. Although this type of act may have come
under "judicial scrutiny" only recently, the concept of vagrancy

has long been employed for "social" purposes. On January 15,

1866, the legislature of Virginia enacted a law defined vagrants

as:

—

"All persons who, not having wherewith to maintain themselves and their

families, live idly and without employment, and refuse to work for the usual

and common wages given to the laborers in the like work in the place where

they are...."

The Virginia legislature further provided that if the individual,

usually a freedman, if not exclusively so, was convicted as a

vagrant, he could be hired out and his wages applied to the

support of his family. As the legislative plan included "forced
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labor" it was set aside by General Terry, the military com-

mander at Richmond, but only as to freedmen. Gen. Terry

properly saw a vicious circle, with the newly freed slaves being

forced to work for whatever was offered or be declared vagrants

and thus compelled to work involuntarily.

In 1817 the British Parliament passed one of the regular

Insurrection Acts or Coercion Acts under which Ireland was

administered. Under this law, the courts were allowed to sent-

ence to seven years transportation (with no appeal) any person

who was "idle and disorderly."

The definition under the 1817 Coercion Act was:

—

(1) Anyone found out of his or her dwelUng house between two hours

after sunset and sunrise, who could not prove to the satisfaction of the

tribunal that he or she was upon his or her 'lawful occasions"."' (—The mere

fact of being out was sufficient authority to a policeman to arrest and detain

until trial)

(2) Persons taking unlawful oaths, or (3) having arms, or (4) found be-

tween 9 p.m. and 6 a.m. in a public house or unlicensed house in which

spirituous liquors were sold and not being inmates or travellers; (5) persons

assembled 'unlawfully andtumultuously"; (6) persons having seditious pap-

ers unless they disclose the persons from whom they received them.""

The legislation in Virginia and in Ireland was preventitive in

nature, or more precisely a form of social or economic pressure

rather than a description of something which was criminal. It is

curious to compare the 1817 Irish Coercion Act with Chapter

272, Section 66.

We might also consider the conduct of the "Hippies" who col-

lected on Boston Common in the summer of 1968. Surely these

were idle persons without visible means of support and living

without employment. Hippies and persons of this rather detached

philosophy of life had previously migrated to Cape Cod in the

summer months in recent years. The effective means of dealing

with collections of citizens indulging in behaviour patterns of

this nature is to provide adequate police regulations such as Sec-

tions 77 to 80 of the Revised Ordinances of the City of Boston.

Whether the mayor can constitutionally forbid a public speech

on Boston Common, or in a like area, we have some doubt. It

would be obvious that if a bandstand or similar facility were used,

some sensible procedure could be demanded.

The relevant portions of the municipal regulations in force in

Boston are as follows:

—
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''Revised Ordinances of 1947"

Extract

Sidewalks.

Sidewalks.

Reg. 1894C.1.

Ord. 1938,

C.4.

Sect. 77. No person shall use a sidewalk for any purpose

which subjects it to more than ordinary wear, or injures the

material of which it is composed, unless such sidewalk be, by

the owner of the abutting estate, constructed of granite or other

stone, in a manner satisfactory to the commissioner of public

works, and kept in repair by such owner.

"Except in accordance with a special permit granted by the

city council and approved by the mayor, no driveway or other

opening for the passage of vehicles across a sidewalk shall be

constructed to a width of more than ten feet nor shall more than

a total of twenty feet in width of the sidewalk in front of any

one parcel or two or more contiguous parcels of land owned or

occupied by one person, firm or corporation be used for drive-

ways.

Public Grounds.

Common and
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Profanity and Sect. 80. No person shall, in the Common, Public Garden, or

other offences, other public grounds of the city, annoy another person; or utter

profane, threatening, abusive, obscene, or indecent language or

loud outcry; or do any obscene or indecent act; or have posses-

sion of, drink, or be under the influence of, intoxicating liquor;

By Laws or play any game of chance or have possession of any instru-

May 12. 1701. ment of gambling; or dig up, cut, break, deface, defile, ill-use,

handle, take or remove any turf, flower, plant, bush, tree, rock,

sign, fence, structure or other thing or part thereof belonging to

the city; or cut, break, or remove the ice in or from a pond; or

drive an animal, or suffer an animal in his charge to feed or go

at large, except a vehicle pushed or drawn by hand and de-

signed to convey children; or throw a stone or other missile; or

injure or have possession of a fish, bird, or wild animal; or

injure or disturb a bird's nest or eggs; or set a trap or snare; or

drop or place and suffer to remain paper or other refuse, except

in receptacles designated therefor.

These local police regulations or by-laws can be enacted by

town meetings and city councils to cover the local necessities.

The Cape Cod communities have amply demonstrated that

order and discipline can be enforced with intelligence and rea-

son.

Standards of conduct must be established against which the

activities of "vagrants" can be tested. If there is physical abuse,

obscenity, molesting of women, unsanitary and repulsive con-

duct, or any other breach of a sensible objective standard, a

prosecution can be successful under a properly worded by-law.

Many towns should review their by-laws to revise constitution-

ally insupportable prohibitions on free speech and political ac-

tivity.

We do not think that Section 66 of Chapter 272 is now truly

significant. It would be unwise to enact a mere vagrancy law. In

as much as we now have no "tippling houses" and few people

lodge in "outhouses", one doubts that anything is forbidden ex-

cept begging or receiving alms. If the General Court should

decide to repeal Section 66 of Chapter 272, we suggest the

following draft act:

—

1969 DRAFT ACT

Sec. 66 Vagrants:

Persons wandering abroad and begging, or who go about from door

to door or in public or private ways, areas to which the general public

is invited, or in other public places for the purpose of begging or to
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receive alms, and who do not come within the description of tramps as

contained in section sixty-three, shall be deemed vagrants and may be

punished by imprisonment for not more than six months in the house

of correction.

Note:— There are some indications that all of section 66 is

unconstitutional and void.
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V. UNIFORM LAWS

HOUSE . . . (1968) ... No. 3299

An Act establishing the revised uniform principal and income act.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by inserting after

2 chapter 206 the following chapter:

—

3 Chapter 206A.

4 revised uniform principal and income act.

5 Section 1 . Definitions.—As used in this chapter the follow-

6 ing words and terms shall have the following meanings:

—

7 (1) "Income beneficiary" means the person to whom
8 income is presently payable or for whom it is accumulated for

9 distribution as income;

10 (2) "Inventory value" means the cost of property pur

1

1

chased by the trustee and the market value of other property

1

2

at the time it became subject to the trust, but in the case of a

13 testamentary trust the trustee may use any value finally

14 determined for the purposes of an estate or inheritance

15 tax;

16 (3) "Remainderman" means the person entitled to prin-

17 cipal, including income which has been accumulated and

18 added to principal;

19 (4) "Trustee" means an original trustee and any successor

20 or added trustee.

21 Section 2. (a) A trust shall be administered with due

22 regard to the respective interests of income beneficiaries and

23 remaindermen. A trust is so administered with respect to the

24 allocation or receipts and expenditures if a receipt is credited

25 or an expenditure is charged to income or principal or partly

26 to each

—

27 (1) In accordance with the terms of the trust instrument,

28 notwithstanding contrary provisions of this chapter;

29 (2) In the absence of any contrary terms of the trust

30 instrument, in accordance with the provisions of this chapter;

31 or

32 (3) If neither of the preceding rules of administration is

33 applicable, in accordance with what is reasonable and

34 equitable in view of the interests of those entitled to income

35 as well as of those entitled to principal, and in view of the
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36 manner in which men of ordinary prudence, discretion and

37 judgment would act in the management of their own
38 affairs.

39 (b) If the trust instrument gives the trustee discretion in

40 crediting a receipt or charging an expenditure to income or

41 principal or partly to each, no inference of imprudence or

42 partiality arises from the fact the trustee has made an

43 allocation contrary to a provision of this chapter.

44 Section 3. (a) Income is the return in money or property

45 derived from the use of principal, including return received

46 as

47 (1) Rent of real or personal property, including sums

48 received for cancellation or renewal of a lease;

49 (2) Interest on money lent, including sums received as

50 consideration for the privilege of prepayment of principal

5

1

except as provided in section seven on bond premium and

52 bond discount;

53 (3) Income earned during administration of a decedent's

54 estate as provided in section five;

55 (4) Corporate distributions as provided in section six;

56 (5) Accrued increment on bonds or other obligations issued

57 at discount as provided in section seven;

58 (6) Receipts from business and farming operations as

59 provided in section eight;

60 (7) Receipts from disposition of natural resources as pro-

61 vided in sections nine and ten;

62 (8) Receipts from other principal subject to depletion as

63 provided in section eleven;

64 (9) Receipts from disposition of underproductive property

65 as provided in section twelve.

66 (b) Principal is the property which has been set aside by

67 the owner or the person legally empowered so that it is held

68 in trust eventually to be delivered to a remainderman while

69 the return or use of the principal is in the meantime taken or

70 received by or held for accumulation for an income benefi-

71 ciary. Principal includes:

72 (I) Consideration received by the trustee on the sale or

73 other transfer of principal or on repayment of a loan or as a

74 refund or replacement or change in the form of principal;

75 (2) Proceeds of property taken on eminent domain pro-

76 ceedings;

77 (3) Proceeds of insurance upon property forming part of

78 the principal except proceeds of insurance upon a separate

79 interest of an income beneficiary;

80 (4) Stock dividends, receipts on liquidation of a corpora-

8

1

tion, and other corporate distributions as provided in section

82 six;

83 (5) Receipts from the disposition of corporate securities as

84 provided in section seven;

85 (6) Royalties and other receipts from disposition of

86 natural resources as provided in sections nine and ten;
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87 (7) Receipts from other principal subject to depletion as

88 provided in section eleven;

89 (8) Any profit resulting from any change in the form of

90 principal except as provided in section twelve on under-

91 productive property;

92 (9) Receipts from disposition of underproductive property

93 as provided in section twelve;

94 (10) Any allowances for depreciation established under

95 sections eight and thirteen (a) (2).

96 (c) After determining income and principal in accordance

97 with the terms of the trust instrument or of this chapter, the

98 trustee shall charge to income or principal expenses and other

99 charges as provided in section thirteen.

100 Section 4. (a) An income beneficiary is entitled to income

101 from the date specified in the trust instrument, or, if none is

102 specified, from the date an asset becomes subject to the trust.

103 In the case of an asset becoming subject to a trust by reason

104 of a will, it becomes subject to the trust as of the date of the

105 death of the testator even though there is an intervening

1 06 period of administration of the testator's estate.

107 (b) In the administration of a decedent's estate or an asset

108 becoming subject to a trust by reason of a will,

109 (1) Receipts due but not paid at the death of the

110 testator are principal;

111 (2) Receipts in the form of periodic payments (other than

1 1

2

corporate distributions to stockholders), including rent,

1 1

3

interest, or annuities, not due at the date of the death of the

1 14 testator shall be treated as accruing from day to day. That

115 portion of the receipt accruing before the date of death is

1 16 principal, and the balance is income.

117 (c) In all other cases, any receipt from an income pro-

1 1

8

ducing asset is income even though the receipt was earned or

119 accrued in whole or in part before the date when the asset

1 20 became subject to the trust.

121 (d) On termination of an income interest, the income

122 beneficiary whose interest is terminated, or his estate, is

123 entitled to

124 (1) Income undistributed jon the date of termination;

125 (2) Income due but not paid to the trustee on the date

126 of termination;

127 (3) Income in the form of periodic payments (other than

128 corporate distributions to stockholders), includmg rent,

129 interest, or annuities, not due on the date of termination,

1 30 accrued from day to day.

131 (e) Corporate distributions to stockholders shall be treated

132 as due on the day fixed by the corporation for determination

133 of stockholders of record entitled to distribution or, if no date

134 is fixed, on the date of declaration of the distribution by the

135 corporation.

136 Section 5. (a) Unless the will otherwise provides and
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137 subject to subjection (b), all expenses incurred in connection

138 with the settlement of a decedent's estate, including debts,

139 funeral expenses, estate taxes, interest and penalties con-

140 cerning taxes, family allowances, fees of attorneys and per-

141 sonal representatives, and court costs shall be charged against

142 the principal of the estate.

143 (b) Unless the will otherwise provides, income from the

144 assets of a decedent's estate after the death of the testator

145 and before distribution, including income from property used

146 to discharge liabilities, shall be determined in accordance

147 with the rules applicable to a trustee under this chapter and

148 distributed as follows:

149 (1) To specific legatees and devisees, the income from the

150 property bequeathed or devised to them respectively, less

151 taxes, ordinary repairs, and other expenses of management

152 and operation of the property, and an appropriate portion of

153 interest accrued since the death of the testator and of taxes

154 imposed on income (excluding taxes on capital gains) which

155 accrue during the period of administration;

156 (2) To all other legatees and devisees, except legatees of

157 pecuniary bequests not in trust, the balance of the income.

158 less the balance of taxes, ordinary repairs, and other expenses

159 of management and operation of all property from which the

160 estate is entitled to income, interest accrued since the death

161 of the testator, and taxes imposed on income (excluding taxes

162 on capital gains) which accrue during the period of adminis-

163 tration, in proportion to their respective interests in the

164 undistributed assets of the estate computed at times of

165 distribution on the basis of inventory value.

166 (c) Income received by a trustee under subsection (b)

167 shall be treated as income of the trust.

168 Section 6. (a) Corporate distributions of shares of the

169 distributing corporation, including distributions in the form

170 of a stock split or stock dividend, are principal. A right to

171 subscribe to shares or other securities issued by the dis-

172 tributing corporation accruing to stockholders on account of

173 their stock ownership and the proceeds of any sale of the

174 right are principal.

175 {b} Except to the extent that the corporation indicates

176 that some part of a corporate distribution is a settlement of

177 preferred or guaranteed dividends accrued since the trustee

178 became a stockholder or is in lieu of an ordinary cash

179 dividend, a corporate distribution is principal if the dis-

180 tribution is pursuant to

181 (1) A call of shares;

182 (2) A merger, consolidation, reorganization, or other plan

183 by which assets of the corporation are acquired by another

184 corporation; or

185 (3) A total or partial liquidation of the corporation,

186 including any distribution which the corporation indicates is
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187 a distribution in total or partial liquidation or any dis-

188 tribution of assets, other than cash, pursuant to a court

189 decree or final administrative order by a government agency

190 ordering distribution of the particular assets.

191 (c) Distributions made from ordinary income by a regu-

192 lated investment company or by a trust qualifying and

193 electing to be taxed under federal law as a real estate

194 investment trust are income. All other distributions made by

195 the company or trust, including distributions from capital

196 gains, depreciation, or depletion, whether in the form of cash

197 or an option to take new stock or cash or an option to

198 purchase additional shares, are principal.

199 (d) Except as provided in subsections (a), (b), and (c), all

200 corporate distributions are income, including cash dividends,

201 distributions of or rights to subscribe to shares or securities or

202 obligations of corporations other than the distributing cor-

203 poration, and the proceeds of the rights or property dis-

204 tributions. Except as provided in subsections (b) and (c), if

205 the distributing corporation gives a stockholder an option to

206 receive a distribution either in cash or in its own shares, the

207 distribution chosen is income.
208 (e) The trustee may rely upon any statement of the

209 distributing corporation as to any fact relevant under any

210 provision of this chapter concerning the source or character of

2 1

1

dividends or distributions of corporate assets.

212 Section 7. (a) Bonds or other obligations for the payment of

213 money are principal at their inventory value, except as

214 provided in subsection (b) for discount bonds. No provision

215 shall be made for amortization of bond premiums or for

216 accumulation for discount. The proceeds of sale, redemption,

217 or other disposition of the bonds or obligations are prin-

218 cipal.

219 (b) The increment in value of a bond or other obligation

220 for the payment of money payable at a future time in

22

1

accordance with a fixed schedule of appreciation in excess of

222 the price at which it was issued is distributable as income.

223 The increment in value is distributable to the beneficiary who
224 was the income beneficiary at the time of increment from the

225 first principal cash available or, if none is available, when
226 realized by sale, redemption, or other disposition. Whenever
227 unrealized increment is distributed as income but out of

228 principal, the principal shall be reimbursed for the increment

229 when realized.

230 Section 8. (a) If a trustee uses any part of the principal in

23 I the continuance of a business of which the settlor was a sole

232 proprietor or a partner, the net profits of the business,

233 computed in accordance with generally accepted accounting

234 principles for a comparable business, are income. If a loss

235 results in any fiscal or calendar year, the loss falls on
236 principal and shall not be carried into any fiscal or calendar

237 year for purposes of calculating net income.
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238 (b) Generally accepted accounting principles shall be used

239 to determine income from an agricultural or framing opera-

240 tion, including the raising of animals or the operation of a

24

1

nursery.

242 Section 9. (a) If any part of the principal consists of a

243 right to receive royalties, overriding or limited royalties,

244 working interests, production payments, net profit interests,

245 or other interests in minerals or other natural resources in, on

246 or under land, the receipts from taking the natural resources

247 from the land shall be allocated as follows:

248 (1) If received as rent on a lease or extension payments on

249 a lease, the receipts are income;

250 (2) If received from a production payment, the receipts are

251 income to the extent of any factor for interest or its equiva-

252 lent provided in the governing instrument. There shall be

253 allocated to principal the fraction of the balance of the

254 receipts which the unrecovered cost of the production pay-

255 ment bears to the balance owned on the production payment,

256 exclusive of any factor for interest or its equivalent. The
257 receipts not allocated to principal are income;

258 (3) If received as a royalty, overriding or limited royalty,

259 or bonus, or from a working, net profit, or any other interest

260 in minerals or other natural resources, receipts not provided

261 for in the preceding paragraphs of this section shall be

262 appointed on a yearly basis in accordance with this para-

263 graph whether or not any natural resource was being taken

264 from the land at the time the trust was established. Twenty-

265 seven and one half per cent of the gross receipts (but not to

266 exceed fifty percent of the net receipts remaining after

267 payment of all expenses, direct and indirect, computed

268 without allowance for depletion) shall be added to principal

269 as an allowance for depletion. The balance of the gross

270 receipts, after payment therefrom of all expenses, direct and

271 indirect, is income.

272 (b) If a trustee, on the effective date of this act, held an

273 item of depletable property of a type specified in this section,

274 he shall allocate receipts from the property in the manner

275 used before the effective date of this act, but as to all

276 depletable property acquired after the effective date of this

277 chapter by an existing or new trust, the method of allocation

278 provided herein shall be used.

279 (c) This section does not apply to timber, water, soil, sod,

280 dirt, turf, or mosses.

281 Section 10. If any part of the principal consist of land from

282 which merchantable timber may be removed, the receipts

283 from taking the timber from the land shall be allocated in

284 accordance with section two (a) (3).

285 Section II. Except as provided in sections nine and ten, if

286 the principal consists of property subject to depletion, includ-

287 ing leaseholds, patents, copyrights, royalty rights, and rights
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288 to receive payments on a contract for deferred compensation,

289 receipts from the property, not in excess of five per cent per

290 year of its inventory value, are income, and the balance is

291 principal.

292 Section 12. (a) Except as otherwise provided in this

293 section, a portion of the net proceeds of sale of any part of

294 principal which has not produced an average net income of at

295 least one per cent per year of its inventory value for more

296 than a year (including as income the value of any beneficial

297 use of the property by the income beneficiary) shall be

298 treated as delayed income to which the income beneficiary is

299 entitled as provided in this section. The net proceeds of sale

300 are the gross proceeds received, i^ncluding the value of any

301 property received in substitution for the property disposed of,

302 less the expenses, including capital gains tax, if any, incurred

303 in disposition and less any carrying charges paid while the

304 property was underproductive.

305 (b) The sum allocated as delayed income is the difference

306 between the net proceeds and the amount which, had it been

307 invested at simple interest at four per cent per year while the

308 property was underproductive, would have produced the net

309 proceeds. This sum, plus any carrying charges and expenses

310 previously charged against income while the property was

3 1

1

underproductive, less any income received by the income

3 1 2 beneficiary from the property and less the value of any

313 beneficial use of the property by the income beneficiary, is

3 14 income, and the balance is principal.

315 (c) An income beneficiary or his estate is entitled to delay

3 1

6

income under this section as if it accrued from day to day

3 1 7 during the time he was a beneficiary.

318 (d) If principal subject to this section is disposed of by

319 conversion into property which cannot be apportioned easily,

320 including land or mortgages (for example, realty acquired by

321 or in lieu of foreclosure), the income beneficiary is entitled to

322 the net income from any property or obligation into which

323 the original principal is converted while the substituted

324 property or obligation is held. If within five years after the

325 conversion the substituted property has not been further

326 converted into easily apportionable property, no allocation as

327 provided in this section shall be made.

328 Section 13. (a) The following charges shall be made
329 against income:

330 (1) Ordinary expenses incurred in connection with the

33

1

administration, management, or preservation of the trust

332 property, including regularly recurring taxes assessed against

333 any portion of the principal, water rates, premiums on

334 insurance taken upon the interests of the income beneficiary,

335 remainderman, or trustee, interest paid by the trustee, and

336 ordinary repairs;

337 (2) A reasonable allowance for depreciation on property
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338 subject to depreciation under generally accepted accounting

339 principles, but no allowance shall be made for depreciation of

340 that portion of any real property used by a beneficiary as a

341 residence or for depreciation of any property held by the

342 trustee on the effective date of this act for which the trustee

343 is not then making an allowance for depreciation;

344 (3) One half of court costs, attorney's fees, and other fees

345 on periodic judicial accounting, unless the court directs

346 otherwise;

347 (4) Court costs, attorney's fees, and other fees on other

348 accountings or judicial proceedings if the matter primarily

349 concerns the income interest, unless the court directs other-

350 wise;

351 (5) One half of the trustee's regular compensation,

352 whether based on a percentage of principal or income, and all

353 expenses reasonably incurred for current management of

354 principal and application of income;

355 (6) Any tax levied upon receipts defined as income under

356 this chapter or the trust instrument and payable by the

357 trustee.

358 (b) If charges against income are of unusual amount, the

359 trustee may be means of reserves or other reasonable means

360 charge them over a reasonable period of time and withhold

361 from distribution sufficient sums to regularize distributions.

362 (c) The following charges shall be made against principal:

363 (1) Trustee's compensation not chargeable to income

364 under subsections (a) (4) and (a) (5), special compensation

365 of trustees, expenses reasonably incurred in connection with

366 principal, court costs and attorney's fees primarily concerning

367 matters of principal, and trustee's compensation computed on

368 principal as an acceptance, distribution, or termination fee;

369 (2) Charges not provided for in subsection (a), including

370 the cost of investing and reinvesting principal, the payments

371 on principal of an indebtedness (including a mortgage

372 amortized by periodic payments of principal), expenses for

373 preparation of property for rental or sale, and, unless the

374 court directs otherwise, expenses incurred in maintaining or

375 defending any action to construe the trust or protect it or the

376 property or assure the title of any trust property;

377 (3) Extraordinary repairs or expenses incurred in making a

378 capital improvement to principal, including special assess-

379 ments, but a trustee may establish an allowance for depre-

380 ciation out of income to the extent permitted by subsection

38

1

(a) (2) and by section eight;

382 (4) Any tax levied upon profit, gain, or other receipts

383 allocated to principal nothwithstanding denomination of the

384 tax as an income tax by the taxing authority;

385 (5) If an estate or inheritance tax is levied in respect of a

386 trust in which both an income beneficiary and a remain-

387 derman have an interest, any amount apportioned to the
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388 trust, including interest and penalties, even though the

389 income beneficiary also has rights in the principal.

390 (d) Regularly recurring charges payable from income shall

39

1

be apportioned under section four.

392 Section 14. Except as specifically provided in the trust

393 instrument or the will or in this chapter shall apply to any

394 receipt or expense received or incurred after the effective date

395 of this chapter by any trust or decedent's estate whether

396 established before or after the effective date of this chapter

397 and whether the asset involved was acquired by the trustee

398 before or after the effective date of this chapter.

399 Section 15. This chapter shall be so construed as to

400 effectuate its general purpose to make uniform the law of

401 those states which enact it.

402 Section 16. Severability.—If any provision of this chapter

403 or the application thereof to any person or circumstance is

404 held invalid, the invalidity does not effect other provisions or

405 applications of the chapter which can be given effect without

406 the invalid provision or application and to this end the

407 provisions of this act are severable.

In Old Colony Trust Company v. Silliman, 352 Mass. 6,

(1967) our Supreme Judicial Court was asked to consider a case

arising from a will which contained the language:

—

"My said trustees may decide whether accretions to the trust property

shall be treated as principal or income, and whether expenses shall be

charged to principal or income."

The trust company was to act as trustee under the will in

which this provision was found, and, as to be expected, the trust

property was to be managed in such a way that current income

went to one group of individuals until the happening of certain

events (such as their decease, presumably) and on such termina-

tion the principal was to go to charitable organizations. To find

a number of persons each with a different interest under a will

or a trust, and to find conflicts between groups of beneficiaries is

not uncommon.
Justice Whittemore observed that the clause in the will above

set forth was not a grant of "absolute" or "uncontrolled" discre-

tion. He said that the instrument as a whole indicated that after

payment of income for a determinable period to certain benefici-

aries, the estate was to go to charity. In view of this the wording

used was held not to substitute the decision of the Old Colony

Trust Company for the usual and understood rules applicable to

trustees and other fiduciaries when it came to a decision as to
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what was principal and what was income. Even where discretion

is Uberally given to a trustee, and assuming complete honesty, of

course, it is still the duty of the trustee to exercise his trust

powers "in accordance with reasonable standards and with rea-

sonable regard for usual fiduciary principles."

ESTABLISHED RULES

In the Silliman opinion our Supreme Judicial Court spoke of

the "usual well understood rules" which .apply to the allocation

of principal and income. It is possible that a clause in a will,

such as the one here quoted, might excuse the trustee for a

deviation from the rules but it does not bestow a general license.

This power, said the court,

" is primarily an administrative power authorizing the trustee in in-

stances of doubt to use its best informed judgment in good faith in the light

of what the established rules suggest to the trustee is consistent therewith.

This is a means of avoiding the expense of litigation. This power may not

be used to shift beneficial interests. It does not authorize favoring either the

charitable or the private beneficiaries...."

The suggested Revised Principal and Income Act (House

(1968) No. 3299 is a proposed statutory enactment of a set of

"established rules."

It is obvious that any man of business experience knows that a

bank account in a savings bank may be regarded as principal and

the interest which is earned as income. As investments become
more complex, however, the rules applicable become more intri-

cate but generally knowable, nevertheless. The suggested act is

of such a technical nature that the Council enlisted the aid of

several leading experts to assist it in its consideration of this mat-

ter. We were fortunate to receive the patient and comprehensive

analysis of Mr. Frederick W. London, Vice President of the New
England Merchants National Bank, Mr. Howland Warren, Vice

President of the Old Colony Trust Company, and also some com-

ments from Mr. John T.G. Nichols 3rd, Vice President of the

State Street Bank and Trust Company. Although we contacted

other leading Boston trust institutions, no particular interest in

the proposed legislation was manifested to us by them. We have
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also considered this proposal at meetings of the Council and have

some observations to make.

1

.

The proposed act would govern trust situations already existing although

some of its provisions may not have been contemplated. While the rules

would be changed for those who have gone on to their reward, others

could revise their plans to avoid what seems to them to be objectionable.

2. The treatment of "Underproductive Property" in the proposed act would

cause a storm of controversy, as would the introduction of the deprecia-

tion concept.

3. In some instances the proposed statute is not consistent with decisions of

the Supreme Judicial Court, nor with the developing pattern of trust law.

4. Trust administration is not an exact science like chemistry or physics.

While useful and reasonable rules are in effect, and are generally fol-

lowed, there are many gray areas where exact and precise definitions are

not possible at the time such decisions must be made. Good faith, among
other things, is always a factor in a disputed situation.

5. A retroactive application of this statute might in certain instances deprive

a beneficiary of certain property which he might otherwise receive under

the reasonable rules and legal precedents which were in effect at the time

the instrument creating the trust became legally effective.

6. A host of technical changes are required.

The comments we make here are those of the Judicial Coun-

cil and are not to be attributed to any one with whom we have

consulted in this matter. The Massachusetts rule regarding prin-

cipal and income was set forth in Minot v. Paine 99 Mass. 101.

In addition there is a provision in G.L. Chapter 203 Section 21

A

establishing the "prudent man rule" when stocks or other se-

curities are involved.

It has been pointed out to us that Massachusetts is a very so-

phisticated jurisdiction as far as trusts are concerned. It is not

only the cradle of liberty but also of trust law and practice. The
development of the law applicable to trusts is not static and stag-

nant. It appears to be the concern of those most directly involved

that the enactment of a Prinicpal and Income code will have a

stagnating and regressive effect.

Many of the legal principles contained in House (1968) No.

3299 are among the reasonable rules now applicable in Massa-

chusetts. We certainly do not intend to suggest that all of the pro-

posed provisions in this bill are found in the law of Massachu-

setts, and some are inappropriate, we think.

We do not recommend the enactment of this bill without

more study and revision.
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LAND SALES PRACTICE ACT

HOUSE . . . (1968) ... No. 3298

An Act establishing the uniform land sales practice act.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the sanie, as follows:

1 The General Laws are hereby amended by inserting after

2 chapter 41 the following chapter:

—

3 Chapter 41 A.

4 uniform land sales practice act.

5 Section J. Definitions:—When used in this chapter, unless

6 the contest otherwise requires:

7 (1) "Disposition" includes sale, lease, assignment, award

8 by lottery, or any other transaction concerning a subdivision,

9 if undertaken for gain or profit;

10 (2) "Offer" includes every inducement, solicitation or

1

1

attempt to encourage a person to acquire an interest in land,

1

2

if undertaken for gain or profit;

13 (3) "Person" means an individual, corporation, govern-

14 ment, or governmental subdivision or agency, business trust,

15 estate, trust, partnership, unincorporated association, two or

16 more of any of the foregoing having a joint or common
17 interest, or any other legal or commercial entity;

18 (4) "Purchaser" means a person who acquires or attempts

19 to acquire or succeeds to an interest in land;

20 (5) "Subdivider" means any owner of subdivided land who
2

1

offers it for disposition or the principal agent of an inactive

22 owner;

23 (6) "Subdivision" and "subdivided lands" means any land

24 which is divided or is proposed to be divided for the purpose

25 of disposition into twenty-five or more lots, parcels, units or

26 interests and also includes any land whether contiguous or

27 not if twenty-five or more lots, parcels, units, or interests are

28 offered as a part of a common promotional plan of adver-

29 tising and sale.

30 Section 2. This chapter shall be administered by the boards

31 of appeal within each city and town which hereinafter is

32 called the agency.

33 Section 3. (a) Unless the method of disposition is adopted

34 for the purpose of evasion of this chapter the provisions of

35 this chapter do not apply to offers or dispositions of an

36 interest in land:
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37 (1) By a purchaser of subdivided lands for his own account

38 in a single or isolated transaction;

39 (2) If fewer than twenty-five separate lots, parcels, units

40 or interests in subdivided lands are offered by a person in a

41 period of twelve months;

42 (3) On which there is a residential, commercial, or indus-

43 trial building, or as to which there is a legal obligation on the

44 part of the seller to construct such a building within two

45 years from date of disposition;

46 (4) to persons who are engaged in the business of con-

47 struction of buildings for resale, or to persons who acquire an

48 interest in subdivided lands for the purpose of engaging and

49 do engage in the business of construction of buildings for

50 resale;

51 (5) Pursuant to court order;

52 (6) By any government or government agency;

53 (7) As cemetery lots or interests.

54 (b) Unless the method of disposition is adopted for the

55 purpose of evasion of this chapter, the provisions of this

56 chapter do not apply to:

57 ( 1 ) Offers or dispositions of evidence of indebtedness

58 secured by a mortgage or deed of trust of real estate;

59 (2) Offers or dispositions of securities or units of interest

60 issued by a real estate investment trust regulated under any

61 state or federal statute;

62 (3) A subdivision as to which the plan of disposition is to

63 dispose to ten or fewer persons;

64 (4) A subdivision as to which the agency has granted an

65 exemption as provided in section ten;

66 (5) Offers or dispositions of securities currently registered

67 with the department of corporation and taxation, and

68 (6) Offers or dispositions of any interest in oil, gas or other

69 minerals or any royalty interest therein if the offers or

70 dispositions of such interests are regulated as securities by the

71 United States or by the department of corporation and

72 taxation.

73 Section 4. Unless the subdivided lands or the transaction is

74 exempt by section 3:

75 (1) No person may offer or dispose of any interest in

76 subdivided lands located in this commonwealth, nor offer or

77 dispose in this commonwealth of any interest in subdivided

78 lands located without this commonwealth prior to the time

79 the subdivided lands are registered in accordance with this

80 chapter.

8! (2) No person may dispose of any interest in subdivided

82 lands unless a current public offering statement is delivered

83 to the purchaser and the purchaser is afforded a reasonable

84 opportunity to examine the public offering statement prior to

85 the disposition.

86 Section 5. (a) The application for registration of sub-
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87 divided lands shall be filed as prescribed by the agency's rules

88 and shall contain the following documents and informa-

89 tion:

90 (1) An irrevocable appointment of the agency to receive

91 service of any lawful process in any non-criminal proceeding

92 arising under this chapter against the applicant or his per-

93 sonal representative;

94 (2) A legal description of the subdivided lands offered for

95 registration, together with a map showing the division pro-

96 posed or made, and the dimensions of the lots, parcels, units

97 or interests and the relation of the subdivided lands to

98 existing streets, roads, and other off-site improvements;

99 (3) The state or jurisdictions in which an application for

100 registration or similar document has been filed, and any

101 adverse order, judgment, or decree entered in connection with

102 the subdivided lands by the regulatory authorities in each

103 jurisdiction or by any court;

104 (4) The applicant's name, address, and the form, date, and

105 jurisdiction of organization; and the address of each of its

106 offices in this commonwealth;
107 (5) The name, address, and principal occupation for the

108 past five years of every director and officer of the applicant or

109 person occupying a similar status or performing similar

10 functions; the extent and nature of his interest in the

1 1 applicant or the subdivided lands as of a specified date within

1

2

thirty days of the filing of the application;

13 (6) A statement, in a form acceptable to the agency, or the

14 condition of the title to the subdivided lands including

15 encumbrances as of a specified date within thirty days of the

16 date of application by a title opinion of a licensed attorney,

17 not a salaried employee, officer or director of the applicant or

18 owner, or by other' evidence of title acceptable to the

19 agency;

20 (7) Copies of the instrument which will be delivered to a

21 purchaser to evidence his interest in the subdivided lands and

22 of the contracts and other agreements which a purchaser will

23 be required to agree to or sign;

24 (8) Copies of the instruments by which the interest in the

125 subdivided lands was acquired and a statement of any lien or

: 26 encumbrance upon the title and copies of the instruments

127 creating the lien or encumbrance, if any, with data as to

128 recording;

129 (9) If there is a lien or encumbrance affecting more than

130 one lot, parcel, unit or interest a statement of the conse-

1 3 1 quences for a purchaser of failure to discharge the lien or

132 encumbrance and the steps, if any, taken to protect the

1 33 purchaser in case of this eventuality;

134 (10) Copies of instruments creating easements, restrictions,

1 35 or other encumbrances, affecting the subdivided lands;

136 (11) A statement of the zoning and other governmental
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137 regulations affecting the use of the subdivided lands and also

138 of any existing tax and existing or proposed special taxes or

139 assessments which affect the subdivided lands;

140 (12) A statement of the existing provisions for access,

141 sewage disposal, water, and other public utilities in the

142 subdivision; a statement of the improvements to be installed,

143 the schedule for their completion, and a statement as to the

144 provisions for improvement maintenance;

145 (13) A narrative description of the promotional plan for

146 the disposition of the subdivided lands together with copies of

147 all advertising material which has been prepared for public

148 distribution by any means of communication;

149 (14) The proposed public offering statement;

150 (15) Any other information, including any current finan-

151 cial statement, which the agency by its rules requires for the

152 protection of purchasers.

153 (b) If the subdivider registers additional subdivided lands

154 to be offered for disposition, he may consolidate the subse-

155 quent registration with any earlier registration offering sub-

156 divided lands for disposition under the same promotional

157 plan.

158 (c) The subdivider shall immediately report any material

159 changes in the information contained in an application for

160 registration.

161 Section 6. (a) A public offering statement shall disclose

162 fully and accurately the physical characteristics of the sub-

163 divided lands offered and shall make known to prospective

164 purchasers all unusual and material circumstances or features

165 affecting the subdivided lands. The proposed public offering

166 statement submitted to the agency shall be in a form pre-

167 scribed by its rules and shall include the following:

168 (1) The name and principal address of the subdivider;

169 (2) A general description of the subdivided lands stating

1 70 the total number of lots, parcels, units, or interests in the

171 offering;

172 (3) The significant terms of any encumbrances, easements,

173 liens, and restrictions, including zoning and other regulations

174 affecting the subdivided lands and each unit or lot, and a

175 statement of all existing taxes and existing or proposed

176 special taxes or assessments which affect the subdivided

177 lands;

178 (4) A statement of the use for which the property is

179 offered;

180 (5) Information concerning improvements, including

181 streets, water supply, levels, drainage control systems, irriga-

182 tion systems, sewage disposal facilities and customary utili-

183 ties, and the estimated cost, date of completion and respon-

184 sibility for construction and maintenance of existing and

185 proposed improvements which are referred to in connection

186 with the offering or disposition of any interest in subdivided

187 lands;
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188 (6) Additional information required by the agency to

1 89 assure full and fair disclosure to prospective purchasers.

190 (b) The public offering statement shall not be used for any

191 promotional purposes before registration of the subdivided

192 lands and afterwards only if it is used in its entirety. No
193 person may advertise or represent that the agency approves

194 or recommends the subdivided lands or disposition thereof.

195 No portion of the public offering statement may be under-

196 scored, italicized, or printed in larger or heavier or different

197 color type than the remainder of the statement unless the

1 98 agency requires it.

199 (c) The agency may require the subdivider to alter or

200 amend the proposed public offering statement in order to

201 assure full and fair disclosure to prospective purchasers, and

202 no change in the substance of the promotional plan or plan of

203 disposition or development of the subdivision may be made

204 after registration without notifying the agency and without

205 making appropriate amendment of the public offering state-

206 ment. A public offering statement is not current unless all

207 amendments are incorporated.

208 Section 7. Upon receipt of an application for registration in

209 proper form, the agency shall forthwith initiate an examina-

2 1 tion to determine that:

211 (1) The subdivider can convey or cause to be conveyed the

2 1 2 interest in subdivided lands offered for disposition if the

213 purchaser complies with the terms of the offer, and when
214 appropriate, that release clauses, conveyances in trust or

2 1

5

Other safeguards have been provided;

216 (2) There is reasonable assurance that all proposed

217 improvements will be completed as represented;

218 (3) The advertising material and the general promotional

219 plan are not false or misleading and comply with the stan-

220 dards prescribed by the agency in its rules and afford full and

221 fair disclosure;

222 (4) The subdivider has not. or if a corporation, its officers,

223 directors, and principals have not, been convicted of an involv-

224 ing land dispositions or any aspect of the land sales business

225 in this commonwealth, the United States, or any other state

226 or foreign country within the past ten years and has not been

227 subject to any injunction or administrative order within the

228 past ten years restraining a false or misleading promotional

229 plan involving land dispositions;

230 (5) The public offering statement requirements of this

23

1

chapter have been satisfied.

232 Section 8. (a) Upon receipt of the application for registra-

233 tion in proper form, the agency shall issue a notice of filing to

234 the applicant. Within ninety days from the date of the notice

235 of filing, the agency shall enter an order registering the

236 subdivided lands or rejecting the registration. If no order of

237 rejection is entered within ninety days from the date of notice

238 of filing, the land shall be deemed registered unless the

239 applicant has consented in writing to a delay.
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240 (b) If the agency affirmatively determines, upon inquiry

241 and examination, that the requirements of section seven have

242 been met, it shall enter an order registering the subdivided

243 lands and shall designate the form of the public offering

244 statement.

245 (c) If the agency determines upon inquiry and examina-
246 tion that any of the requirements of section seven has not

247 been met, the agency shall notify the applicant that the

248 application for registration must be corrected in the par-

249 ticulars specified within ten days. If the requirements are not

250 met within the time allowed the agency shall enter an order

251 rejecting the registration which shall include the findings of

252 fact upon which the order is based. The order rejecting the

253 registration shall not become effective for twenty days during

254 which time the applicant may petition for reconsideration

255 and shall be entitled to a hearing.

256 Section 9. (a) Within thirty days after each annual anni-

257 versary date of an order registering subdivided lands, the

258 subdivider shall file a report in the form prescribed by the

259 rules of the agency. The report shall reflect any material

260 changes in information contained in the original application

261 for registration.

262 (b) The agency at its option may permit the filing of

263 annual reports within thirty days after the anniversary date

264 of the consolidated registration in lieu of the anniversary date

265 of the original registration.

266 Section 10. (a) The agency shall prescribe reasonable

267 rules which shall be adopted, amended, or repealed (in

268 compliance with state procedure as provided for in chapter

269 thirty A. The rules shall include but not be limited to pro-

270 visions for advertising standards to assure full and fair

271 disclosure; provisions for escrow or trust agreements or

272 other means reasonably to assure that all improvements
273 referred to in the application for registration and ad-

274 vertising will be completed and that purchasers will

275 receive the interest in land contracted for; provisions

276 for operating procedures; and other rules as are neces-

277 sary and proper to accomplish the purpose of this

278 chapter.

279 (b) The agency by rule or by an order, after reasonable

280 notice and hearing, may require the filing of advertising

281 material relating to subdivided lands prior to its distribu-

282 tion.

283 {c) If it appears that a person has engaged or is about to

284 engage in an act or practice constituting a violation of a

285 provision of this chapter or a rule or Order hereunder, the

286 agency, with or without prior administrative proceedings

287 may bring an action in the superior court to enjoin the acts or

288 practices and to enforce compliance with this chapter or any
289 rule or order hereunder. Upon proper showing, injunctive

290 relief or temporary restraining orders shall be granted, and a

291 receiver or conservator may be appointed. The agency is not

292 required to post a bond in any court proceedings.

293 (d) The agency may intervene in a suit involving sub-

294 divided lands. In any suit by or against a subdivider involv-
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295 ing subdivided lands, the subdivider promptly shall furnish

296 the agency notice of the suit and copies of all pleadings.

297 (e) The agency may:
298 (1) Accept registrations filed in other states or with the

299 federal government;

300 (2) Contract with similar agencies in this commonwealth
301 or other jurisdictions to perform investigative functions;

302 (3) Accept grants in aid from any source.

303 (f) The agency shall cooperate with similar agencies in

304 other jurisdictions to establish uniform filing procedures and
305 forms, uniform public offering statements, advertising stan-

306 dards, rules and common administrative practices.

307 (g) The agency may exempt a subdivision of ten or fewer

308 lots, parcels, units or interests from the provisions of this

309 chapter if it determines that the plan of promotion and
310 disposition is primarily directed to persons in the local

3 1 1 community in which the subdivision is situated.

312 Section 11. {a} The agency may:
313 (1) Make necessary public or private investigations within

314 or outside of this commonwealth to determine whether any
315 person has violated or is about to violate this chapter or any
316 rule or order hereunder, or to aid in the enforcement of this

3 1

7

chapter or in the prescribing of rules and forms hereunder;

318 (2) Require or permit any person to file a statement in

319 writing, under oath or otherwise as the agency determines, as

320 to all the facts and circumstances concerning the matter to be

321 investigated.

322 (b) For the purpose of any investigation or proceeding

323 under this chapter, the agency or any officer designated by
324 rules may administer oaths or affirmations, and upon its own
325 motion or upon request of any party shall subpoena wit-

326 nesses, compel their attendance, take evidence, and require

327 the production of any matter which is relevant to the

328 investigation, including the existence, description, nature,

329 custody, condition, and location of any books, documents, or

330 other tangible things and the identity and location of persons

331 having knowledge of relevant facts or any other matter

332 reasonably calculated to lead to the discovery of material

333 evidence.
334 (c) Upon failure to obey a subpoena or to answer questions

335 propounded by the investigating officer and upon reasonable

336 notice to all persons affected thereby, the agency may apply

337 to superior court for an order compelling compliance.

3 38 (d) Except as otherwise provided in this chapter, all

339 proceedings under this chapter shall be in accordance with

340 the state administrative procedure as provided for in chapter

341 thirty A.
342 Section 12. (a) If the agency determines after notice and

343 hearing that a person has:

344 ( 1 ) Violated any provision of this chapter;

345 (2) Directly or through an agent or employee knowingly

346 engaged in any false, deceptive, or misleading advertising,

347 promotional, or sales methods to offer or dispose of an

348 interest in subdivided lands;
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349 (3) Made any substantial change in the plan of disposition

350 and development of the subdivided lands subsequent to the

351 order of registration without obtaining prior written approval

352 from the agency;

353 (4) Disposed of any subdivided lands which have not been

354 registered with the agency;

355 (5) Violated any lawful order or rule of the agency it may
356 issue an order requiring the person to cease and desist from

357 the unlawful practice and to take such affirmative action as

358 in the judgment of the agency will carry out the purposes of

359 this chapter.

360 (b) If the agency makes a finding of fact in writing that

361 the public interest will be irreparably harmed by delay in

362 issuing an order, it may issue a temporary cease and desist

363 order. Prior to issuing the temporary cease and desist order,

364 the agency whenever possible by telephone or otherwise shall

365 give notice of the proposal to issue a temporary cease and

366 desist order to the person. Every temporary cease and desist

367 order shall include in its terms a provision that upon request a

368 hearing will be held promptly to determine whether or not it

369 becomes permanent.

370 Section 13. {a} A registration may be revoked after notice

371 and hearing upon a written finding of fact that the subdivider

372 has:

373 (1) Failed to comply with the terms of a cease and desist

374 order;

375 (2) Been convicted in any court subsequent to the filing of

376 the application for registration for a crime involving fraud,

377 deception, false pretenses, misrepresentation, false adver-

378 tising, or dishonest dealing in real estate transactions;

379 (3) Disposed of, concealed, or diverted any funds or assets

380 of any person so as to defeat the rights of subdivision

381 purchasers;

382 (4) Failed faithfully to perform any stipulation or agree-

383 ment made with the agency as an inducement to grant any

384 registration, to reinstate any registration, or to approve any

385 promotional plan or public offering statement;

386 (5) Made intentional misrepresentations or concealed

387 material facts in application for registration.

388 Findings of fact, if set forth in statutory language, shall be

389 accompanied by a concise and explicit statement of the

390 underlying facts supporting the findings.

391 (b) If the agency finds after notice and hearing that the

392 subdivider has been guilty of a violation for which revocation

393 could be ordered, it may issue a cease and desist order

394 instead.

395 Section 14. (a) A person who has exhausted all adminis-

396 trative remedies available within the agency and who is

397 aggrieved by an order pertaining to registration, a cease and

398 desist order, an order of revocation, or any other final
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399 decision of the agency is entitled to judicial review under this

400 chapter. This section does not limit utilization of or the scope

401 of judicial review available under other means of review,

402 redress, relief, or trial de novo provided by law. A prelimi-

403 nary, procedural, or intermediate agency action or ruling is

404 immediately reviewable if review of the final agency decision

405 would not provide an adequate remedy.

406 (b) Proceedings for review are instituted by filing a

407 petition in the superior court within thirty days after the

408 final decision of the agency or, if a rehearing is requested,

409 within thirty days after the decision thereon. Copies of the

410 petition shall be served upon the agency and all parties of

41 1 record.

412 (c) The filing of the petition does not itself stay enforce-

413 ment of the agency decision. The agency may grant, or the

414 reviewing court may order, a stay upon appropriate terms.

415 {d} Within thirty days after the service of the petition, or

416 within further time allowed by the court, the agency shall

417 transmit to the reviewing court the original or a certified

418 copy of the entire record of the proceeding under review. By
419 stipulation of all parties to the review proceedings, the record

420 may be shortened. A party unreasonably refusing to stipulate

421 to limit the record may be taxed by the court for the addi-

422 tional costs. The court may require or permit subsequent cor-

423 rections or additions to the record.

424 (e) If, before the date set for hearing, application is made
425 to the court for leave to present additional evidence, and it is

426 shown to the satisfaction of the court that the additional evi-

427 dence is material and that there were good reasons for failure

428 to present it in the proceding before the agency, the court

429 may order that the additional evidence be taken before the

430 agency upon conditi6ns determined by the court. The agency

431 may modify its findings and decision by reason of the addi-

432 tional evidence and shall file that evidence and any modifi-

433 cations, new findings, or decisions with the reviewing court.

434 if) The review shall be conducted by the court without a

435 jury and shall be confined to the record. In cases of alleged

436 irregularities in procedure before the agency, not shown in

437 the record, proof thereon may be taken in the court. The

438 court, upon request, shall hear oral argument and receive

439 written briefs.

440 {g) The court shall not substitute its judgment for that of

441 the agency as to the weight of the evidence on questions of

442 fact. The court may affirm the decision of the agency or

443 remand the case for further proceedings. The court may
444 reverse or modify the decision if substantial rights of the

445 appellant have been prejudiced because the administrative

446 findings, inferences, conclusions, or decisions are:

447 (1) In violation of constitutional or statutory provi-

448 sions;
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449 (2) In excess of the statutory authority of the agency;

450 (3) Made upon unlawful procedure;

45 1 (4) Affected by other error of law;

452 (5) Clearly erroneous in view of the reliable, probative,

453 and substantial evidence on the whole record; or

454 (6) Arbitrary or capricious or characterized by abuse of

455 discretion or clearly unwarranted exercise of discretion.

456 Proceedings for judicial review shall be in accordance with

457 the state administrative procedures as provided for in chapter

458 thirty A.

459 Section 15. Any person who willfully violates any provision

460 of this chapter or of a rule adopted under it or any person

461 who willfully, in an application for registration makes any

462 untrue statement of a material fact or omits to state a

463 material fact is guilty of a misdemeanor and may be fined not

464 less than one thousand dollars but not more than five thousand

465 dollars; or by imprisonment in a jail or house of correction

466 for not less than six months nor more than two years, or

467 both.

468 Section 16. (a) Any person who disposes of subdivided

469 lands in violation of section four, or who in disposing of

470 subdivided lands makes an untrue statement of a material

471 fact, or who in disposing of subdivided lands omits a material

472 fact required to be stated in a registration statement or public

473 offering statement or necessary to make the statements made
474 not misleading, is liable as provided in this section to the

475 purchaser unless in the case of an untruth or omission it is

476 proved that the purchaser knew of the untruth or omission or

477 that the person offering or disposing of subdivided lands did

478 not know and in the exercise of reasonable care could not

479 have known of the untruth or omission, or that the purchaser

480 did not rely on the untruth or omission.

481 (b) In addition to any other remedies, the purchaser,

482 under the preceding subsection, may recover the considera-

483 tion paid for the lot, parcel, unit or interest in subdivided

484 lands together with interest at the rate of six per cent per

485 year from the date of payment, property taxes paid, costs,

486 and reasonable attorneys fees less the amount of any income

487 received from the subdivided lands upon tender of appro-

488 priate instruments of reconveyance. If the purchaser no

489 longer owns the lot, parcel, unit or interest in subdivided

490 lands, he may recover the amount that would be recoverable

491 upon a tender of a reconveyance less the value of the land

492 when disposed of and less interest at the rate of six per cent

493 per year on that amount from the date of disposition.

494 (c) Every person who directly or indirectly controls a

495 subdivider liable under subsection (a), every general partner,

496 officer, or director of a subdivider, every person occupying a

497 similar status or performing a similar function, every em-

498 ployee of the subdivider who materially aids in the disposi-
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499 tion. and every agent who materially aids in the disposition is

500 also liable jointly and severally with and to the same extent

501 as the subdivider, unless the person otherwise liable sustains

502 the burden of proof that he did not know and in the exercise

503 of reasonable care could not have known of the existence of

504 the facts by reason of which the liability is alleged to exist.

505 There is a right to contribution as in cases of contract among
506 persons so liable.

507 (d) Every person whose occupation gives authority to a

508 statement which with his consent has been used in an

509 application for registration or public offering statement, if he

510 is not otherwise associated with the subdivision and develop-

5 1 1 ment plan in a material way, is liable only for false state-

512 ments and omissions in his statement and only if he fails to

5 1 3 prove that he did not know and in the exercise of the

514 reasonable care of a man in his occupation could not have

5 1 5 known of the existence of the facts by reason of which the

5 1

6

liability is alleged to exist.

517 (e) A tender of reconveyance may be made at any time

5 1

8

before the entry ofjudgment.

519 (f) A person may not recover under this section in actions

520 commenced more than four years after his first payment of

521 money to the subdivider in the contested transaction.

522 (g) Any stipulation or provision purporting to bind any

523 person acquiring subdivided lands to waive compliance with

524 this chapter or any rule or order under it is void.

525 Section 17. Dispositions of subdivided lands are subject to

526 this chapter and the superior court has jurisdiction in claims

527 or causes of action arising under this chapter, if:

528 (1) The subdivided lands offered for disposition are located

529 in this commonwealth;

530 (2) The subdivider's principal office is located in this

531 commonwealth; or

532 (3) Any offer or disposition of subdivided lands is made in

533 this commonwealth whether or not the offeree is then present

534 in this commonwealth, if the offer originates within this

535 commonwealth or is directed by the offeror to a person or

536 place in this commonwealth and received by the person or at

537 the place to which it is directed.

538 Section 18. In the proceedings for extradition of a person

539 charged with a crime under this chapter, it need not be shown

540 that the person whose surrender is demanded has fled from

541 justice or at the time of the commission of the crime was in

542 the demanding or other state.

543 Section 19. {a) In addition to the methods of service

544 provided within the General Laws service may be made by

545 delivering a copy of the process to the office of the agency,

546 but it is not effective unless the plaintiff (which may be the

547 agency in a proceeding instituted by it):

548 (1) Forthwith sends a copy of the process and of the
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549 pleading by registered mail to the defendant or respondent at

550 his last known address, and

551 (2) The plaintiffs affidavit of compliance with this section

552 is filed in the case on or before the return day of the process,

553 if any, or within such further time as the court allows.

554 (b) If any person, including any nonresident of this

555 commonwealth engages in conduct prohibited by this chapter

556 or any rule or order hereunder, and has not filed a consent to

557 service of process and personal jurisdiction over him cannot

558 otherwise be obtained in this commonwealth, that conduct

559 authorizes the agency to receive service of process in any non-

560 criminal proceeding against him or his successor which grows

561 out of that conduct and which is brought under this chapter

562 or any rule or order hereunder, "with the same force and

563 validity as if served on him personally. Notice shall be given

564 as provided in subsection (a).

565 Section 20. Uniformity of Interpretation.—^This chapter

566 shall be so construed as to effectuate its general purpose to

567 make uniform the law of those states which enact it.

568 Section 21 . If any provision of this chapter or the applica-

569 tion thereof to any person or circumstances is held invalid,

570 the invalidity does not affect other provisions or applications

571 of the chapter which can be given effect without the invalid

572 provisions or application, and to this end the provisions of

573 this chapter are severable.

We do not recommend this act because ( 1 ) it is inappropriate

for the Commonwealth of Massachusetts, and (2) we have a

considerable body of legislation in force which serves the ends

sought by this uniform act.

This is the type of Uniform Act which is probably appropri-

ate for some undeveloped tract in Arizona, New Mexico, or the

lesser inhabited regions of Florida or even the frozen wastes of

the Yukon.

It would apply to the development of large tracts of 25 or

more lots and it would be administered by the Board of Appeal

in the municipality in which the subdivision was located.

The purpose of the Uniform Land Sales Practice Act is a

beneficial one. It is framed for the protection of the public

against fraud, deception, and sharp dealing. It appears to be

patterned after the statutes and regulations under which the Se-

curities Exchange Commission operates to prevent the bilking of

the public in the sale of stocks, bonds, mutual funds, and other

intangible securities, and shares in "Tomorrow".

Section 6(a) of the proposed law would make it mandatory
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for a developer to make a FULL DISCLOSURE in a form not

unlike the prospectus required by the S.E.C. when a new stock

issue is promoted for sale.

The public is protected in Massachusetts by the Subdivision

Control Law, (Chapter 41 Sections 81A to 81GG), the Zoning

Law, (Chapter 40A Sections 1 to 22) and by various statutes

which regulate the use of land, and the erections of structures

and improvements.

We do find that there are two sections in the Uniform Land

Sales Practice Act (Sees. 15 & 16) which we do not now have in

our statutory framework. Under Section 15 any person guilty of

misdealing with subdivision lots would be guilty of a misde-

meanor and subject to a fine or a jail term. Under Sec. 16 (a) the

seller would be liable for making untrue statements and the

buyer could recover the entire consideration with interest when
untrue statements were made.

It would appear that under the proposed uniform act, the

developer would be required to state that, for example, all sew-

erage and other facilities adequate to serve the area would be

installed in a reasonable time. If it should turn out that this

statement was untrue or if facts were omitted from the presenta-

tion to the buyer which misled him, he could avoid the sale. The
provision in this uniform act which gives an injured party a

direct right against the seller who has misled him or made a

false statement, and the penal sanctions which prohibit this type

of conduct might possibly be of interest to the General Court.

The bond required of a sub-divider under the Subdivision

Control Law, Chapter 41 Sec. 81U does not always prove to be

a complete solution for all of the subdivision lot owners, but it

has insured substantial compliance with the plan of the project

as approved by the local planning board.

We certainly believe in FULL DISCLOSURE and the protec-

tion of the public but have concluded that with the possible

exception of an adaptation of Sections 15 and 16, after serious

study by the General Court, it would be unwise to engraft this

well intended statutory scheme on existing law. We definitely

would reject the idea of substituting this concept for the very

desirable system we now have.
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VI. TORTS

WRONGFUL DEATH ACTIONS
AND DAMAGES

HOUSE . . . (1968) ... No. 486

An Act eliminating the maximum amount recoverable in actions for death

and injuries resulting in death.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows.

1 Section 1. Section 1 of chapter 229 of the General Laws, as

2 most recently amended by chapter 166 of the acts of 1961, is

3 hereby further amended by striking out, in line 7, the words

4 "not exceeding four thousand dollars".

1 Section 2. Section 2 of said chapter 229, as most recently

2 amended by section 1 of chapter 306 of the acts of 1962, is

3 hereby further amended by striking out the first sentence and

4 inserting in place thereof the following sentence:—A person

5 who (1) by his negligence causes the death of a person in the

6 exercise of due care, or (2) by wilful, wanton or reckless act

7 causes the death of a person under such circumstances that

8 the deceased could have recovered damages for personal

9 injuries if his death had not resulted, or (3) operates a

10 common carrier of passengers and by his negligence causes

1

1

the death of a passenger, or (4) operates a common carrier of

12 passengers and by his wilful, wanton or reckless act causes

13 the death of a passenger under such circumstances that the

14 deceased could have recovered damages for personal injuries

15 if his death had not resulted, shall be liable in damages in the

16 sum of not less than three thousand dollars, said sum to be

17 assessed with reference to the degree of his culpability and

18 distributed as provided in section one; except that (1) the

19 liability of an employer to a person in his employment shall

20 not be governed by this section, (2) a person operating a

21 railroad shall not be liable for negligence in causing the death

22 of a person while walking or being upon such railroad

23 contrary to law or to the reasonable rules and regulations of

24 the carrier, and (3) a person operating a street railway or

25 electric railroad shall not be liable for negligence for causing

26 the death of a person while walking or being upon that part of
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27 the street railway or electric railroad not within the limits of

28 a highway.

1 Section 3. Section 6E of said chapter 229, as most recently

2 amended by section 7 of chapter 238 of the acts of 1958, is

3 hereby further amended by striking out the second paragraph

4 and inserting in place thereof the following paragraph:

—

5 The amount of damages which may be awarded in an

6 action brought under section two B shall not be less than two

7 thousand dollars.

1 Section 4. Said chapter 229 is hereby further amended by

2 striking out section 1 1, as most recently amended by section 2

3 of chapter 298 of the acts of 1960, and inserting in place

4 thereof the following section:

—

5 Section 1 1 . In any civil action in which a verdict is given or

6 a finding made for pecuniary damages for the death, with or

7 without conscious suffering, or any person, whether or not

8 such person was in the employment of the defendant against

9 whom the verdict is rendered or finding made, there shall be

10 added by the clerk of the court to the amount of the damages

1 1 interest thereon from the date of the writ.

DAMAGES FOR WRONGFUL DEATH

We discussed the problem of money damages for wrongful

death in our 40th Report (1964) at page 73 and directed the

attention of the General Court to the basic concept of Chapter

229 of the General Laws.

This statute is a "penal" one. Rather than making provision

to compensate the widow and heirs according to the actual pecu-

niary loss that has been suffered, our statutes now allow a mini-

mum of $5,000 and a maximum of $50,000.00 depending on the

degree of culpability of the person who negligently causes the

death of another. In the past twenty years or so the limits have

been raised from the 1949 basis of $2,000 to $15,000 maxi-

mum.
There is in addition to the claim for wrongful death a claim

for conscious suffering and pain prior to death. In the event of

instant death, such as in an airplane or auto crash, the conscious

suffering claim may be of little value to the survivors.

Without laboring each section of the proposed bill (H. 486 of

1968) we feel that our comments in our 40th Report at page 77
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represent our current attitude towards the wrongful death stat-

utes in Chapter 229. In 1964 we recommended, and the General

Court enacted, an increase in the maximum limit to $50,000.00.

The question of whether or not our law should attempt to

compensate the survivors of one killed as the result of neglig-

ence is one which has been, to our knowledge, debated for well

over one hundred years. In the Constitutional Convention of

1853, Benjamin F. Hallett proposed to amend the Declaration

of Rights in our Constitution, and his Committee reported the

following resolve:

—

'RESOLVED That where death is caused through negligence or miscon-

duct, by means of railroads, steam boats, or public conveyances for hire, the

same remedies shall be open in a suit at law as for like injuries to the person

resulting in disability and not in death."

We doubt if a clearer precedent is possible. Today airliners and

automobiles take the same toll that railroads and steamboats

caused in 1853. Hallett argued that "the government should

protect the lives as well as the property of citizens." In the

month before the 1853 convention met, some 222 people met

death in railroad and steamboat accidents. Hallett would have

inserted a constitutional guarantee and he said:

—

'...the courts of law in Massachusetts have decided that, by the common
law, if a man is injured on a railroad by having an arm or leg broken, he is

entitled to a remedy; but that if he is killed, no damage is done whatever.

That is the rule of law."

In a truly eloquent plea, Hallett urged that the right to com-

pensatory or pecuniary loss damages for wrongful death should

be put into the constitution as a "beacon light to guard and

protect human life."

Again, and in an answer to Hallett, Mr. Davis of Plymouth

stated the philosophy of the law which exists today:

—

"Does the Committee mean that the rule of damages shall apply to inju-

ries resulting in death, that apply now to injuries which do not result in

death? Or does the Committee mean to say a jury shall be called upon

without any limit, to estimate, in broad terms the value of life? What is the

limit? It seems to me, that, if called upon as a juror, as perhaps I may be, to

consider that question, I might say that the value of a man's life was a

million of dollars, and this constitutional provision might require that of

me "

Davis contended that the resolve was vague and it was laid on

the table and never taken up again. Even the "liberal" forces
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which controlled the 1853 Convention were content to take it no

further.

We are mindful that under New York law the value of a

man's life indeed may well prove to be a "million of dollars" and

that there are cases where great sums are awarded for wrongful

death.

We do not recommend any change in the present statutes on

wrongful death.

Certainly a change of this nature should come from the Gen-

eral Court if not from a Constitutional Convention, and only

after long deliberation. When the 1853 Convention did consider

it, one delegate referred to the "Achilles heel" of the Declaration

of Rights and said:

—

"The legislature have had their attention directed to this matter, but they

have gone on, year after year, neglecting it, and we have no more protection

than when it was first put into the Constitution in 1789."

The legislature has not neglected this area lately but has,

however, refused to change the "penal" concept to a "pecuniary

loss" concept.
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VIL SPECIAL STUDIES

I. CABLE TELEVISION

HOUSE . . . (1968) ... No. 4837

An Act permitting cities and towns to authorize the installation and

operation of community antenna television systems and for the

regulation THEREOF.

1 Whereas, The deferred operation of this act would tend to

2 defeat its purpose, which is to provide for immediate guide-

3 lines for cities and towns as to their authority to grant

4 permits for the installation and operation of community
5 antenna television systems and for the regulation thereof.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 166 of the General Laws is hereby amended by

2 adding after section 43 the following sections:

—

3 Section 44. The following terms shall, in sections 45

4 through 57 have the following meanings, unless the context

5 otherwise requires:

—

6 (a) "Commission", the commission supervising and con-

7 trolling the department of public utilities under chapter

8 twenty-five.

9 (b) "Person" shall include a natural person and every form

10 of organization incorporated or unincorporated.

1 1 (c) "Community antenna television system" or "CATV
12 system", a facility which receives and amplifies the signals

13 broadcast by one or more television stations and redistributes

14 such signals to subscribing members of the public for a fixed

15 or periodic fee, employing wires or cables passing along, over,

16 under, across and upon streets, ways, lanes, alleys, parkways,

17 bridges, highways and other public places, including property

18 over which a community has an easement or right-of-way; it

19 includes facilities which in addition to providing such recep-

20 tion, amplification and redistribution, are also used to origi-

21 nate and distribute program material to such subscribers.

22 (d) "CATV operator" or "operator", a person operating

23 CATV system.
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24 (e) "Issuing authority", a city council, board of aldermen

25 or board of selectmen that has been authorized by a city or

26 town to issue permits under section 46.

27 (f) "Assign" or "assignment" shall include any transfer,

28 except by death, of direct or indirect interests in a permit or

29 permittee totalling ten percent or more accomplished within

30 any twelve month period or which would result in a transfer

3

1

of control of such permit or permittee.

32 Section 45. No person shall construct, commence con-

33 struction or operate a CATV system in any city or town by

34 means of wires and cables of its own or of any other person,

35 without first obtaining as herein provided a written permit

36 from each city or town in which such wires or cables are

37 installed or are to be installed. Such permit may by its terms

38 be exclusive or nonexclusive as the issuing authority may
39 determine. Each such permit shall contain the following

40 provisions;

41 (a) The area or areas to be served;

42 (b) The completion date of the installation of all equip-

43 ment, wires and cables necessary to serve the named area or

44 areas;

45 (c) The date service shall be available to the named area

46 or areas;

47 (d) The maximum rates to be charged to subscribers;

48 and

49 {e) The term of the permit, which shall not exceed ten

50 years.

51 Section 46. No such permit or renewal of permit shall be

52 issued except upon written application therefor to the appro-

53 priate issuing authority on an application form to be pre-

54 scribed by the commission. Such form shall set forth such

55 facts as the commission may prescribe as to the citizenship,

56 character, and financial, technical and other qualifications of

57 the applicant to operate the system, and complete informa-

58 tion as to its principals and ultimate beneficial owners

59 (including in the case of corporation, all stockholders both

60 nominal and beneficial, and in the case of unincorporated

61 associations, all members and ultimate beneficial owners,

62 however designated) and such other information as the

63 commission may deem appropriate or necessary. Such appli-

64 cation shall be signed by the applicant or by a duly autho-

65 rized person evidence of whose authority shall be submitted

66 with the application. Each applicant shall make full dis-

67 closure as to the true ownership of the applicant and of the

68 equipment to be employed in rendering service and as to the

69 source of funds for the purchase, lease, rental and installation

70 of such equipment. Each application shall set forth the

71 equipment to be employed, the routes of the wires and cables,

72 the area or areas to be served, the commencement and

73 completion dates of construction of the system and the date
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74 service will be actually available to the areas named. Addi-

75 tional areas to be served may be added to the permit from

76 time to time by subsequent supplementary applications or

77 after hearing by direction of the issuing authority.

78 Section 47. Such form shall also require that in the event a

79 permit is issued, the applicant agrees to the following:

80 (a) In installing, operating and maintaining equipment,

81 cables and wires, it will avoid all unnecessary damage and
82 injury to any or all trees, structures and improvements in and

83 along the routes authorized by the issuing authority.

84 (b) It will indemnify and hold the city or town harmless at

85 all times during the term of the permit from any and all

86 claims for injury and damage to persons or property, both

87 real and personal, caused by the installation, operation or

88 maintenance of any structure, equipment, wire or cable

89 authorized to be installed pursuant to the permit. Upon
90 receipt of notice in writing from the issuing authority it will

91 at its own expense defend any action or proceeding against

92 the city or town in which it is claimed that personal injury or

93 property damage was caused by activities of the permittee in

94 the installation, operation or maintenance of its system.

95 (c) It will carry insurance in a form and in companies

96 satisfactory to the issuing authority insuring the city or town

97 and itself from and against any and all claims for injury or

98 damage to persons or property, both real and personal,

99 caused by the construction, installation, operation or main-

100 tenance of any structure, equipment, wires or cables autho-

101 rized or used pursuant to the permit; the amount of such

102 insurance against liability for damage to property shall be

103 not less than one hundred thousand dollars as to any one

104 person and two hundred thousand dollars as to any one

105 accident and against liability for injury or death to persons

106 not less than one hundred thousand dollars as to any one

107 person and three hundred thousand dollars as to any one

108 accident.

109 (d) It will not engage directly or indirectly in the business

1 10 of selling or repairing television or radio sets.

111 (e) It will provide cable drops and its service within the

112 areas authorized by the permit at no cost to public schools,

113 police and fire stations, public libraries and any other public

114 buildings at any time designated in writing by the issuing

1 15 authority.

I 1

6

(/) Upon termination of the period of the permit or of any

117 renewal thereof by passage of time or otherwise, it will

I 1

8

remove its supporting structures, poles, transmission and dis-

1 19 tribution systems and other appurtenances from the streets,

120 ways, lanes, alleys, parkways, bridges, highways and other

121 public places in, over, under or along which they are installed

122 and will restore the areas to their original condition; if such

123 removal is not completed within six months of such termina-
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124 tion, the issuing authority may deem any property not

125 removed as having been abandoned.

126 (g) Whenever it may take up or disturb any pavement,

127 sidewalk or other improvement of any public way or public

128 place, the same shall be replaced and the surface restored in

129 as good condition as before entry as soon as practicable. If

130 the permittee fails to make such restoration within a rea-

131 sonable time, the community may fix a reasonable time for

132 such restoration and repair to be made by written notice to

133 the permittee and upon the failure of the permittee to comply

134 with the schedule specified, the community may cause proper

135 restoration to be made and the expense of such work shall be

136 paid by the permittee upon demand by the community.

137 (h) It will not remove any television antenna of any

138 subscriber or proposed subscriber and in the event a sub-

139 scriber already has an antenna installed, it will at no extra

140 charge offer to him and maintain an adequate switching

141 device to allow the subscriber to choose between cable and

142 non-cable reception, unless the subscriber affirmatively indi-

143 cates in writing that he does not desire such device.

144 (/) Whenever it transposes any television signal from the

145 channel on which it was originally broadcast so that it is

146 received on a different channel on the receiving sets of

147 subscribers, it will at least monthly call the attention of

148 subscribers in writing to such transposition and at least

149 annually provide them with a sticker suitable for mounting

150 on television receivers indicating the fact of such transposi-

151 tion.

152 (j) If it permits any person who is a legally qualified

153 candidate for any public office to employ the facilities of its

154 system to originate and disseminate political campaign

155 material, it will afford equal opportunities to all other such

156 candidates for that office to use such facilities on the same

157 terms. If it permits its facilities to be used to originate and

158 disseminate any views concerning a controversial issue of

159 public importance, it will afford reasonable opportunity for

160 the presentation over its facilities for the presentation of con-

161 trasting points of view. In the construction and application of

162 the provisions of this subsection (j), decisions and opinions of

163 the Federal Communications Commission under similar pro-

164 visions of the Communications Act of 1934, as amended, and

165 of policies established by the Federal Communications Com-
166 mission pursuant to the Act, may be used as guide lines.

167 (k) Before commencing construction or in the event con-

168 struction has been commenced or completed prior to the

169 effective date of this section, within thirty days of such

170 effective date, it will submit to the issuing authority a bond,

171 with corporate surety satisfactory to such authority, in a

172 penal amount set by such authority, based on the cost of the

173 system, the condition of which shall be:
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174 (1) the satisfactory completion of installation and opera-

175 tion of the system in accordance with the schedule proposed

176 in the application and in accordance with subsection (ci) of

177 this section forty-seven;

178 (2) the indemnity of the city or town in accordance with

1 79 subsection (b) of this section forty-seven;

180 (3) the satisfactory removal of its system in accordance

1 8

1

with subsection (/) of this section forty-seven; and

182 (4) the satisfactory restoration of pavements, sidewalks

183 and other improvements in accordance with subsection (g) of

184 this section forty-seven.

185 (/) In the event its service to any subscriber is interrupted,

1 86 it will grant such subscriber a pro rata credit or rebate.

187 Section 48. No application under section forty-six shall be

188 granted except after a public hearing. Public notice of the

189 filing of each application and of a hearing date within not less

190 than thirty days of the filing of the first such application,

191 shall be given in a newspaper of local circulation by at least

192 two advertisements not less than a week apart placed and

193 paid for by the applicant after advance approval of the form

194 of such advertisements by the issuing authority. In no case

195 shall any application be acted upon by an issuing authority

196 within thirty days of the first of such advertisements. In the

197 event more than one application is filed in any city or town,

198 the issuing authority shall choose that applicant or those

199 applicants which in its opinion will best serve the public

200 interest. The issuing authority shall issue a public statement

201 in writing containing the reasons for its decision. Any hearing

202 required by this section may be consolidated with any hear-

203 ing held pursuant to section twenty-two of this chapter.

204 Section 49. Each permittee shall install its CATV system

205 and maintain the quality of the signals transmitted over its

206 system to its subscribers in accordance with standards to be

207 prescribed by the commission. Each such permittee shall also

208 file annually with the commission and with the issuing

209 authority on forms to be prescribed by the commission a

210 statement of its revenues and expenses and its ownership.

2 1

1

Such completed forms shall be kept in a file open to the

212 public.

2 1 3 Section 50. No application for a permit to operate a CATV
214 system or for renewal or assignment of such a permit shall be

215 considered by an issuing authority unless it is accompanied

216 by an application fee of five hundred dollars payable to the

217 city or town. No permit shall be issued hereunder until the

218 proposed permittee has turned over to the issuing authority a

219 fee of one thousand dollars payable to the Commonwealth of

220 Massachusetts. Similar fees shall be paid annually on or

221 before the anniversary date of the permit during its life. No
222 additional application or permit fees shall be required of

223 applicants or permittees hereunder but they shall be liable for
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224 all other ordinary and usual applicable business, franchise,

225 property, income and other taxes.

226 Section 51 . At any time after the expiration of three years

227 from the effective date of sections forty-four through fifty-

228 seven, the commission shall have authority, after appropriate

229 hearing, to determine the propriety of the rates to be charged

230 to subscribers by any CATV system and to issue an appro-

23 1 priate order which shall be binding on the CATV operator

232 and the issuing authority.

233 Section 52. Complaints by any person as to the operation

234 of any CATV system may be filed in writing with the

235 commission or with the issuing authority, each of which shall

236 within ten days forward copies of such complaints to the

237 other. Any permit issued hereunder may after hearing be

238 revoked by the issuing authority on any of the following

239 grounds:

240 (a) For false or misleading statements in, or material

241 omissions from, any application submitted under sections

242 forty-six or fifty-three or any annual return under section

243 forty nine;

244 (b) For failure to file and maintain a bond under section

245 forty-seven (k) or to maintain insurance under section forty-

246 seven (d);

247 (c) For repeated violation, as determined by the commis-

248 sion, of commitments of a permittee under section forty-

249 seven (/);

250 (d) For repeated failure, as determined by the commission,

251 to maintain signal quality under the standards provided for

252 in section forty-nine;

253 (e) For any assignment without consent in violation of

254 section fifty-three;

255 (f) For repeated violations of other obligations of the

256 permittee under section forty-seven except for subsection (J)

257 or of the terms of its permit.

258 The determinations of the commission provided for in

259 subsections (c) and (d) may be delegated by it to its staff

260 but such determination shall be transmitted to an issuing

261 authority by the commission.

262 Section 53. Any permit issued hereunder may be renewed

263 by the issuing authority for additional periods each not to

264 exceed ten years. No initial or renewed permit may be

265 assigned without the prior written consent of the issuing

266 authority. Such consent shall be given only upon a written

267 application therefor on forms to be prescribed by the com-

268 mission. Such forms shall set forth such facts as the commis-

269 sion may prescribe us to the citizenship, character, and

270 financial, technical, and other qualifications of the proposed

271 assignee to operate the system, and complete information as

272 to its principals and ultimate beneficial owners (including in

273 the case of corporations, all stockholders both nominal and
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274 beneficial and in the case of unincorporated associations, all

275 members and ultimate beneficial owners however designated)

276 it being the intention hereof that each assignee shall make
277 full disclosure as to its true ownership and as to the source of

278 the funds to be used for the purchase and operation of the

279 system. The application for consent shall contain such other

280 information concerning the consideration to be paid and
28

1

other matters as the commission may deem appropriate or

282 necessary and shall be signed by the applicant and by the

283 proposed assignee or by persons duly authorized, evidence of

284 whose authority shall be submitted with the application. In

285 no case shall the consent of an issuing authority to an

286 assignment be given when it appears from the application or

287 from subsequent investigation or otherwise that the consid-

288 eration being paid in the proposed transaction includes a

289 substantial payment for the permit issued hereunder.

290 Section 54. Sections forty-four through fifty-three hereof

291 shall to the fullest extent legally possible apply to all CATV
292 systems authorized or constructed prior to the effective date

293 hereof. In any case in which prior to such effective date

294 arrangements have been entered into between a city or town
295 and an operator by means of contract, ordinance, by-law or

296 otherwise which are inconsistent with the provisions of sec-

297 tions forty-four through fifty-three, the issuing authority

298 shall take steps promptly and in any event within ninety

299 days to insure compliance with such provisions.

300 Section 55. The commission may issue such regulations as

301 it deems appropriate to carry out the purposes of sections

302 forty-four through fifty-four. The commission shall have the

303 authority to mediate between cities and towns and after

304 appropriate notice and hearing to make a final decision, in

305 the event of conflict in the exercise of jurisdiction to autho-

306 rize or regulate CATV systems. The commission shall from

307 time to time investigate whether the provisions of sections

308 forty-five through fifty-four and the agreements required by

309 section forty-seven are being complied with and any cases of

310 noncompliance shall be reported by it to the issuing au-

3 1

1

thority. The commission shall make a report annually to the

3 1

2

general court on all of its activities pursuant to such sections

3 1

3

and on such investigations.

314 Section 56. Nothing in sections forty-four through fifty-five

3 1

5

shall be construed to bar operation of a CATV system by any

3 1 6 city or town which pursuant to section thirty-four of chapter

3 1 7 one hundred and sixty-four is engaged in the business of

3 1

8

distributing electricity but such operation shall be subject to

3 1 9 such sections forty-four through fifty-five as if the system

320 were privately owned and operated.

321 Section 57. If any provision of sections forty-four through

322 fifty-six or the application thereof to any person or circum-

323 stance is held invalid, the remainder of such sections and the
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324 application of such provision to other persons or circum-

325 stances shall not be affected thereby. No hearing provided for

326 in or required by any such section shall be subject to chapter

327 thirty A but all such hearings shall be publicly held after

328 appropriate notice.

Community Antenna Television (CATV) systems receive

broadcast signals from VHP television channels 2-13, and from

UHF television channels above channel 13. These broadcast

signals are received at a tower and antenna located reasonably

near to the community served. From the antenna, the signals are

amplified as they are carried by cable to an installation which is

known as a "Head End" which is located in the community to be

served. It is possible to locate the antenna at some distance and

relay signals by microwave but we do not propose that our

report should involve technical considerations in the field of

electronic science.

At the Head-End the ultra high frequency signals are con-

verted so that they can be used on channels 2-13 in the custo-

mer's home. The Head-End also serves as the control signal

quality. Interference and other technical problems which pre-

vent good television reception are corrected here; and it is from

the Head-End that the television programs are distributed to the

local community over a cable with "drop lines" leading off to

the individual T-V set in the home or other location.

As CATV is capable of carrying many many channels not

usually received in a particular location. Subscribers in some

communitites served by cable television may even have a greater

selection of programs than those who are located in a metropoli-

tan area not served by cable television.

New Local Programining Opportunities

In addition to the reception of signals from a distance, it is

readily possible to consider CATV as a completely new medium
of communication. Local programs of interest mainly to those in

a single community, or in a small area, can be carried over

cables from the point of program origin. In this way, the town

meeting or other activity of local government can be made avail-

able to the community. School and civic programs present un-

limited prospect.
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While local programming is highly beneficial to the commun-
ity, there is little real profit in such activities on the part of the

CATV company. It becomes immediately apparent that educa-

tional, cultural, political, and other programs are desirable in

the public interest. Only recently a Massachusetts Educational

Communications Commission was appointed to begin work
leading to the establishment of a state-wide educational televi-

sion network. As this plan will benefit all our citizens, it is in

their interest that the Commonwealth reserve rights for economi-

cal educational purposes.

Law enforcement authorities and protective departments can

make wide use of cable television and we think that rising tax

rates suggest that such use be possible at the least cost to the

community, or at no cost.

Political activity and discussions of public questions are to be

encouraged always. It is now inescapable that something must

be done to make such discussions possible without the tremen-

dous costs involved; and there must be an assurance of fairness

at all times.

There is a substantial area for local commercial use of cable

television but we do not wish to dwell on this in our report.

Those who operate cable television systems as a business for

profit will not be overly anxious to incur expense for local public

service programming, or to allocate part of their facilities for

public use, unless legislative standards are set up for their guid-

ance. It would not do to ask some system operators to observe

guide lines which were not imposed on all.

The Cost of CATV

We are advised that the installation fee for cable television

ranges between $15.00 and $25.00 per location. The monthly

rate for the subscriber ranges from $4.50 to $7.50. It is custom-

ary for the CATV company to remove the existing antenna from

a home at the time the cable connection is made. In areas where

substantial antennae are needed, the replacement cost is often

equal to the subscription cost for a year or two. This situation

has had a tendency to prevent even dis-satisfied subscribers from

discontinuing the service. It is customary to avoid the use of
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written contracts, and there is no assurance that current monthly

costs will not rise.

Problems of the New Medium

There are a number of problems facing the CATV industry

and the communities in which the medium seeks to operate.

Some of the more notable are as follows:

—

1. CATV must make use of the public streets and ways in order to run the

cable throughout the community. The poles of the telephone company

or utility company can be used for running the cable. It is in the public

interest to require that service by the CATV company be given to all

who wish to subscribe. Necessarily there should be but one (1) CATV
cable in any given community to avoid senseless duplication of service

and a plethora of wires and cables. Because the nature of the system does

not admit of competition, the operator can not be permitted to choose

where he will give service; he must offer CATV to all. It is in the public

interest to see to it that care is taken in the construction and mainte-

nance of the system. Unreasonable delay in making repairs deprives the

public of the television media.

2. CATV must recognize an obligation to the public and the community

which is served. It is reasonable, in return for a grant of the right to use

public property, (streets) that the operator grant facilities for public use

at no cost. Communities should not sell their CATV rights for a bouquet

of promises.

3. CATV must provide quality television reception at all times. The basic

reason for the existence of cable television has always been to provide,

for a price, that which the television owner can not obtain because of

technical inadequacies of broadcasting to distant places, or at places

where reception is bad for some reason other than distance. It is in the

public interest that the quality be kept high so that the subscriber gets

what he is paying for.

4. CATV should not be permitted to disrupt the orderly system of broad-

casting market areas served by licensed television broadcasting stations

regulated by the Federal Communications Commission. The "cable-

cast" of distant stations in competition with local commercial television

stations is often undesirable. The F.C.C. has already dealt with this

problem. (Sec. 47 C.F.R. S. 74. 1 107 to 1 109.)

As this matter is strictly regulated by the F.C.C, there would be no

need for the commonwealth to deal directly with it. It is necessary, we
think, to be sure that if a CATV program is brought to a subscriber by

cable, the subscriber should be able to determine the channel from

which the program was originally broadcast.

5. If CATV is to be used for political activity by those seeking election to

office, or to achieve some political end, we think that the public interest

requires regulation in the interests of fairness to all of the various inter-

ests involved.
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6. CATV, like other media such as newspapers, magazines, radio stations,

television stations etc., should be required to disclose the identity of

those who own and control the medium. This rule is now so inflexibly

established in the United States that its application to cable television is

unquestionably an absolute necessity. In the case of businesses such as

CATV which are so intimately connected with the public interest, there

must be a complete and full disclosure of everything connected with the

financing and management of the enterprise. Anything less would be

intolerable.

7. As towns now reserve space (at no cost) in underground telephone con-

duits, so might they reserve rights to use CATV cable (at no cost) for

local and statewide public service programs.

CATV MUST BE REGULATED IN THE
PUBLIC INTEREST

Because of the conflict between the profit potential on the one

side, and the obvious obhgation to the pubHc on the other, it is

necessary to regulate cable television so that the public interest

will not be further impaired. At the present time, there is no

regulation of CATV by the Commonwealth.

The Confusing Industry Position

It has been asserted by the industry spokesman — The Na-

tional Cable Television Association, 1634 Eye Street, N.W.,

Washington, D.C. 20006— in a brochure entitled "The CATV
Industry & Regulation" published late in 1968:

—

Industry Proposition No. 1

"The service of CATV is primarily made up of the distribution of inter-

state television signals to subscribers. Its relationship to television and

radio is such that the states cannot make regulations affecting this service

because:

'We think it is clear that Congress has occupied fully the field of televi-

sion regulation, and that the field is no longer open to the states. Con-

gress possessing the constitutional authority to effect the result'

if there was ever any doubt in this area, it was completely foreclosed by the

Supreme Court on June 19, 1968, when it decided that "national regulation"

is not only appropriate but essential to the efficient use of radio facilities."

The industry publication cites Allen B. Dumont Laboratories

Inc. V. Carroll, 184 F. 2d 153 (CCA-3 1950 - Cert, denied 340
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U.S. 490) and the 1968 U.S. Supreme Court decision in U.S. v.

Southwestern Cable Co U.S 88 S.Ct. 1994 (1968) as au-

thority for its pronouncement that the states do not have the

right to regulate cable television.

Industry Proposition No. 2

This position is not a new one for the industry. At a meeting

held by the Massachusetts Consumer's Council in 1968, Mr.

Richard Surprenant of the National Teline Corporation stated:

"There is bound to be a lack of proper regard for many of the older

niceties and services that consumers have come to expect from more mature

businessess...." (Transcript p. 104)

"Several bills have been filed in the legislature of Massachusetts. None of

these have been enacted. You are also aware that the Massachusetts Attor-

ney General has ruled, in effect, that cable television regulation has been

preempted by federal authority and, in his opinion, was not a matter for

state legislation."

(Transcript p. 107)

Industry Proposition No. 3

On December 14, 1968, the Federal Communications Com-
mission announced it would regulate only certain aspects of the

industry and, according to the Boston Globe, December 14,

1968:—

"Frederick W. Ford, president of the National Cable Television Associa-

tion, Inc., and a former F.C.C. member, issued a statement calling on the

CATV industry 'to fight with every ounce of its strength and resources' to

get Congress to take away the F.C.C.'s regulatory powers in the area."

Industry Proposition No. 4

It is the position of the CATV industry, according to the

trade association— The National Cable Television Association

— previously mentioned in this report, that:

"CATV is closely related to the municipalities which it serves and, be-

<"^use if its physical requirements, reasonable municipal regulation of the

^^ of city streets is appropriate. Ordinarily municipalities may, under inher-

ent or statutory powers, impose regulation or surveillance of CATV com-

mensurate with the burden which inares to the municipality by virtue of

CATV operation.

Cities may impose reasonable use or permit taxes on CATV but 'the
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license fee' which a municipality may exact is limited to an amount which

will bear some reasonable relation to the additional burdens and expenses

imposed on the city.

Traditionally, municipalities have established standards governing system

construction, stringing of cable, and compliance with safety standards. "The

local community is best able to decide the need, value and quality of the

CATV service it should have.'"

Industry Proposition No. 5

At the Consumer's Council meeting, Mr. Herbert Hoffman,

President of Cablevision Corporation of America, said:

—

"After the industry, like the automobile, has had a chance to develop,

then and only then will be the time to re-examine and to put restrictions

where necessary."

(Transcript p. 172)

Mr. Hoffman said that "cities and towns are completely capa-

ble in determining proper signals and anything else."

(Transcript p. 173)

Promoters of CATV incline towards saying that a Massachu-

setts town may regulate that which the Commonwealth is forbid-

den to touch. It is a novel idea, at least.

The Industry Wishes to Avoid Regulation

We think that the published statements of those we have men-

tioned are indicative of a desire on the part of the industry to

avoid regulation entirely.

When appearing before representatives of state government,

the CATV people proclaim that the F.C.C. has completely occu-

pied the field; when the F.C.C. seeks to enact regulations, the

spokesmen for CATV call for a "fight with every ounce" of

strength. When the state would regulate, "Home Rule" is put

forth like a Potemkin village.

We do not agree with the legal position taken by the CATV
industry in the past year, and we think that the correct legal

situation has not been presented in light of recent developments.

The Role of the Federal Communications

Commission

According to News Report No. 254 of the Federal Communi-
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cations Commission dated December 13, 1968, which deals with

"New CATV Rules Proposed by F.C.C.", the CATV industry

must plan, except in the smallest cases, to originate local pro-

grams. Possible "Pay-TV" is under consideration but this an-

nouncement is extremely significant:

—

"The Commission proposed to adopt rules applicable to CATV origina-

tions similar to the equal opportunities, fairness, and sponsorship identifica-

tion requirements of the Communications Act. // stated that remaining mat-

ters would be left to local authorities, and stressed the importance of these

authorities in protecting the public in such areas as rates to the public, the

legal, financial and character qualifications of the CATV franchise appli-

cant, the area to be served etc. In the absence of local consideration the

Commission raised the question whether Federal consideration would be

appropriate, and its authority to proceed in this area."

The 1968 U.S. Supreme Court decision, U.S. v. Southwestern

Cable Co. supra did not, as has been suggested, foreclose the

right of the states to regulate CATV. A finding was made that

the F.C.C. has reasonably found that the achievement of widely

dispersed radio and television service, and a fair, efficient and

equitable distribution of service among the several states and

communities, was "placed in jeopardy by the unregulated explo-

sive growth of CATV." But the Supreme Court of the United

States did not say that there was no role here for the states.

CATV is not licensed by the Federal Communications Com-
mission and except in certain areas clearly involving interstate

commerce, and not having to do with the conditions surrounding

the franchising and construction of local CATV, it would ap-

pear that the F.C.C. has not acted, and has no immediate inten-

tions to act. In any event, it does not appear that any of the

suggested legislation is inconsistent with the positions taken by

the F.C.C. up to the present.

State and Local Regulation

The second industry proposition is to the effect that regula-

tion of CATV is a matter only for the cities and towns. It was

represented that our Massachusetts Attorney General, Edward
M. Brooke, ruled that CATV had been reserved for federal

regulation.

In an opinion dated May 25, 1966 relative to House (1966)

No. 238 which would have placed CATV under the Massachu-
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setts Department of Public Utilities, Attorney General Brooke

seems to have viewed cable television as an adjunct of interstate

television broadcast which was regulated by the F.C.C.

Mr. Brooke's opinion is clearly based on the premise that:

—

"it was the intention of Congress to occupy the television broadcasting

field in its entirety
"

but we think that is now apparent that neither Congress nor the

F.C.C. have indicated that there is a federal assumption of con-

trol over CATV in all of its aspects.

In October of 1967, for example, Rosel H. Hyde, Chairman
of the F.C.C. made a statement that "matters of initial franchis-

ing or other authorization of systems, and the terms of franchis-

ing are left to local law and municipal bodies." By "local" Mr.

Hyde clearly meant state law rather than federal law, but we do

not rule out the possibility that "local" ordinances may govern

within a city or town. It was not until June of 1968 that the U.S.

Supreme Court decided the Southwestern Cable case and only in

December 1968 did the F.C.C. clearly indicate that many mat-

ters would be left to local and state government. None of these

developments were anticipated when Mr. Brooke gave his opin-

ion in early 1966.

Congress has not enacted a federal CATV law, and it remains

to be decided that a television "Cablecast" which originates in

one Massachusetts town, and is carried by cable only within the

limits of that town, and no further, is the equivalent of engaging

in interstate commerce. We note that there is a strong opposition

to federal regulation and a determined effort underway to pre-

vent it, and to prevent any federal legislation.

One necessity for local action arises from G.L. (Ter. Ed.)

Chapter 166, Sections 21 and 25. Under these sections a CATV
company may construct lines and facilities for cable television,

and may use existing facilities, provided that the approval of the

selectmen is obtained, and provided that the CATV company
shall abide by regulations established for the erection and main-

tenance of these lines or cables. Such regulations shall be reason-

able and may include a contractual arrangement under which

public ways are used for CATV. It might be added that private

property could not be used for stringing cable unless some ar-

rangement was made with the owner.
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As an example of the existing situation, we have annexed to

this report a copy of the CATV hcense granted by the Selectmen

of the Town of Ware to the Pioneer Valley Cablevision, Inc.,

and also a copy of the license granted by the Town of Amherst

to the same company. A reading of these licenses will indicate a

little of the great uncertainty that now exists in our cities and

towns as to how this problem should be handled. The Amherst

license is in reasonable detail but the town manager had noted

an unsatisfactory situation in areas of the town where television

reception was poor. The Amherst town manager suggests a sys-

tem of control much the same as in the case of telephone and

electric utilities.

State Regulation is Indicated

It does not appear that the various cities and towns would

have technical personnel available to supervise the quality and

technical performance of CATV. This is especially true of the

smaller communities where even now independent technicians

service the municipal radio systems.

Referring once again to the problems which we determined to

be existing in this new medium of communication, it is our

opinion that the proper regulation of CATV can be done only

by an agency or department of the state government. To have

each community duplicate all of the activities of the others in

the regulation of cable television simply does not make good

sense, and would result in the wasteful expenditure of tax dollars

which could be better used for another purpose. The industry is

entitled to uniform regulations; it should not face unduly severe

burdens in one area and virtually no restrictions in some other

place.

To permit state regulation to be more effective, it is still very

necessary to allow the selectmen and city officials to judge what

regulations on the local level would best apply to the construc-

tion of the cable lines, and other facilities. Every city and town

has developed considerable skill in handling telephone and util-

ity line locations. Some have been able to have such lines run

underground, and there is no reason why the state need concern

itself with this aspect of the matter at all. If it becomes necessary
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to have administrative control of all aspects at the state level, it

can be a condition precedent to obtaining such authority, as may
be needed, that the applicant first obtain the approval of the

selectmen or city officials.

To assure fairness in local political campaigns conducted on

cable television, it would seem better that a disinterested state

agency act as umpire. The cat is not to be set to watch the

cream.

RECOMMENDATION OF THE
JUDICIAL COUNCIL

We are in favor of the bill (House 4837 of 1968) which was
sent to us for our consideration and report.

In this report we have included an analysis and comparison of

House 4837 of 1968 and House No. 4897 of 1968. Both bills

deal with the regulation of CATV and the comparison demon-
strates the strength of House 4837, which also conforms to the

philosophy of the F.C.C. so far as we can determine.

Another plan for similar legislation retains all of the essen-

tials of the bill referred to us (House No. 4837) but in place of

Section 44 (a) which would have placed CATV under the de-

partment of public utilities, it is to be suggested to the 1969

session of the General Court that a "CATV Commission" within

the Department of Public Utilities, and subject to its control, be

established. We do not wish to become perplexed by problems of

administrative control and would assume that the proposed com-

mission would do the same job as would be done by the neces-

sary additional personnel otherwise designated. A "commission"

with an exclusive assignment to regulate CATV would not be

vexed with other problems, and would probably prove more
effective for that reason.

We think that administrative arrangements are something

which the General Court will be able to determine, but we rec-

ommend the enactment of a law in the form of House No. 4837

of 1968.
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The different approach of these two towns is an indication of

the need for a more uniform standard.

Town of Ware CATV License

Commonwealth of Massachusetts

HAMPSHIRE, ss Town of Ware

Permission is hereby granted to PIONEER VALLEY CABLEVISION
INC., a Massachusetts corporation with an usual place of business at Green-

field, Franklin County, Massachusetts, hereinafter called the Permitee, to erect

or construct a line for the transmission of television signals within the Town
limits of the Town of Ware, upon, along, under and across public ways of the

said Town; said line to be attached to poles of the New England Telephone and

Telegraph Co., and or the Massachusetts Electric Company, and/or upon
poles to be erected by the Permitee, SUBJECT HOWEVER, to the said Permi-

tee accepting and agreeing to the following terms and conditions, viz:

1

.

Said Permitee shall not incomode the public use of the public ways.

2. Said Permitee shall indemnify and save harmless the Town of Ware of

and from all suits, claims, damages and injuries to persons or property arising

out of the erection, construction, operation and maintenance of said line her-

eunder.

3. Said Permitee by the acceptance of this Permit hereby agrees not to

engage directly or indirectly in the business of selling or servicing Television

sets and/or equipment, parts, etc., within the said Town of Ware.

4. Said Permitee by acceptance of this Permit agrees to commence con-

struction of the Central Antenna System or or before one year from date of

issurance of this Permit.

5. This Permit is granted under and is intended as a compliance with M.
G. L. A. Chapter 166 Sections 21 through 42, and acceptance by the Permitee

required a full compliance with the above cited Statute; failure to comply

therewith shall be grounds for revocation of this Permit.

6. The Permitee agrees not to increase their rates charged to customers

without the approval of the Selectmen.

7. Failure on the part of the Permitee to comply with and carry out all the

terms and conditions of this Permit shall be grounds for revocation of this

Permit, after due notice and a hearing, according to law.

Granted: March 25th 1965
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TOWN OF AMHERST
CATV LICENSE

LICENSE TO INSTALL AND MAINTAIN
TELEVISION CABLE LINES

This is to certify that the Board of Selectmen, the Licensing Authority in the

Town of Amherst, acting pursuant to their authority under Chapter 166, Sec-

tions 2 1 and 25 of the General Laws of Massachusetts and all other laws and

amendments thereto, has granted and does hereby issue to PIONEER VAL-
LEY CABLEVISION, INC.. 173 Main Street, Greenfield, Massachusetts, and

its successors and assigns, a license to install and maintain cable lines within

the incorporated limits of the Town of Amherst on existing poles owned by the

New England Telephone and Telegraph Company and/or Western Massachu-

setts Electric Company and/or other poles to be erected by the Licensee for the

purposes of installing, distributing, servicing and supplying television signals

by means of a master or central antenna system directly to television receivers

of those residents of the Town of Amherst who desire such service. The license

hereby granted shall expire at the expiration of ten years from the date hereof.

This license is issued upon the following terms and conditions:

I. Definitions: For the purposes of this license, the following

terms, phrases, words and derivations shall have the meaning

given herein. When not inconsistent with the context, words used

in the present tense include the future, words in the plural number

include the singular number, and words in the singular number

include the plural number. The word "shaH" is always mandatory

and not merely directory.

A. "Town" is the Town of Amherst, Massachusetts.

B. -Company" is PIONEER VALLEY CABLEVISION, INC.

C. "Board" is the Board of Selectmen, Amherst, Massachusetts

D. "Person" is any person, firm, partnership, association, corpora-

tion, company, or organization of any kind.

E. "System" shall mean the lines, fixtures, equipment, attachments,

and all appurtenances thereto which are used in the construc-

tion, operation, and maintenance of the community antenna

television system herein stated.

II. Compliance with Laws, Regulations and By-Laws: The

construction, operation, and maintenance of the system by the

Company shall be in full compliance with the National Electric

Code as from time to time amended and revised, and in full com-

pliance with all other applicable rules and regulations now in ef-

fect or hereinafter adopted by the Federal Communications Com-
mission, The Town, the State of Massachusetts, and the United

States Government.

III. Conditions on Street Occupancy and System Construc-

tion

A. USE. All transmission and distribution structures, lines, and

equipment erected by the Company within the Town shall be so
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located as to cause minimum interference with the proper use

of streets, alleys, and other public ways and places and to cause

minimum interference with the rights or reasonable conveni-

ence of property owners who adjoin any of said streets, alleys or

other public ways and places.

B. RESTORATION. In case of any disturbance of pavement,

sidewalks, driveways, or other surfacing, the Company shall, at

its own expense and in a manner approved by the Town, re-

place and restore such places so disturbed in as good condition

as before said work was commenced, and shall maintain the

restoration in a condition approved by the Town for the full

period of one year.

C. RELOCATION. In the event that any time during the period

of said Franchise the Town shall lawfully elect to alter or

change the grade of any street, alley, or other public way the

Company, upon reasonable notice by the Town, shall remove,

re-lay, and relocate its equipment at its own expense.

D. PLACEMENT OF FIXTURES. The Company shall not

place any fixtures or equipment where the same will interfere

with any gas, electric, telephone, fire alarm system or sewer and

water lines, fixtures, and equipment, and the location by the

Company of its lines and equipment shall be in such manner as

to not interfere with the usual travel on said streets, alleys, and

public ways and the use of the same by gas, electric, telephone,

fire alarm system, and water and sewer lines and equipment.

E. TEMPORARY REMOVAL OF WIRES FOR BUILDING
MOVING. The Company shall, on the request of the Town
temporarily raise or lower its wires to permit the moving of

buildings.

F. NON-LIABILITY OF TOWN. The Town shall not be liable

for any damage occurring to the property of the Company
caused by employees of the Town in the performance of their

duties, nor shall the Town be held liable for the interruption of

service by actions of Town employees in the performance of

their duties, nor shall the Town be held liable for the failure of

the Company to be able to perform normal services due to acts

of God.

G. PERMITS, EASEMENTS. AND AGREEMENTS. The

Town shall not be required to assume any responsibility for the

securing of any rights-of-way or easements, nor shall the Town
be responsible for securing any permits or agreements with

other persons or utilities.

H. The Company must utilize, whenever practical, existing poles

and /or conduits for its operation.

1. The Board shall retain the right to grant permits for the erection,

relocation or abandonment of all poles and underground con-

duits in the same manner as for electric and telephone utilities.
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IV. Indemnification and Liability The Company shall indem-

nify and save harmless the Town of Amherst from any claim of

any person for injuries to his person or property by reason of

anything done or permitted to be done or suffered or omitted to be

done by the Company in the operation of said lines including any

liability that the Town may suffer by virtue of the failure of the

Company to comply with the Workmens Compensation Law. The
Company shall carry liability insurance to protect the Town and

the Company from and against all claims, demands, actions, judg-

ments, costs, expenses and liabilities which may arise or result,

directly or indirectly from and by reason of such claims. The
amounts of such liability insurance against bodily injury claims

shall be an amount of Two Hundred Fifty Thousand (250,000)

Dollars for each person and Five Hundred Thousand (500,000)

Dollars for each accident; as to property damage liability insur-

ance the Company shall carry limits of One Hundred Thousand

(100,000) Dollars as to any one accident and Two Hundred Thou-

sand (200,000) Dollars aggregate in any single policy year. The
Company shall also carry such insurance as it deems necessary to

protect it from all claims under the Workmens Compensation

Laws in effect that may be applicable to the Company. All insur-

ance required by this franchise shall be and remain in full force

and effect for the entire life of this franchise. Said policy or poli-

cies of insurance or a certified copy or copies thereof shall be

approved by the Board of Selectmen of the Town and then depos-

ited with and kept on file by the Town of Amherst. In addition,

the Company shall indemnify the Town and its officials and shall

hold them and each of them harmless of and from any and all

liability with respect to alleged copyright infringements.

V. PROHIBITIONS:
A. The Company, any and all of its officers, agents, and employees,

are specifically prohibited from engaging in the sale, service,

rental, or leasing of television receivers, radio receivers, or tele-

vision or radio receiver related parts and accessories with any

person, anywhere in the Town whether for a fee or charge or

not. The Company shall prohibit any of its officers, agents, and

employees from violating the terms of this section at all times,

whether in the performance of duties of the Company or other-

wise.

B. The Company shall not engage in the business of PAY TELE-
VISION, that is, the sale of programs on a program by program

basis.

C. The Company shall not contract for or otherwise provide a

music service which is originated by the system or procured

from any source other than from signals broadcasted by duly

authorized broadcasting stations to any business, professional

or commercial establishment.

D. The Company shall not use the system for advertising or politi-

cal purposes for itself or others, nor shall the Company transmit
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over any of its equipment any commercial information, adver-

tising or political material except that which is received from a

regular broadcasting station and merely relayed to the subscri-

bers in the same manner as is received from such broadcasting

station with its normal program.

E. The Company, any and all of its officers, agents, and employees

shall not indicate and shall not recommend, in any manner a

specific sale or service establishment or individual be used for

the sale or service of any television set.

F. The Company shall provide community antenna television serv-

ice without installation or monthly service charge to all public,

private, and parochial schools, the Libraries, Town-owned rec-

reational buildings. Town Hall, Police Station and Fire Station,

providing such installations are within the Town limits, and

provided further request therefor in each case shall be made by

the licensing authority. (Schools limited to elementary and sec-

ondary level).

G. The Company shall reserve a television channel for the use of

educational institutions within the Town limits for the origina-

tion of educational television telecasts and the interconnection

of all said educational institutions.

H. Installation shall be maintained so as not to interfere with tele-

vision reception already in existence.

VI. Performance Requirements:

A. The System to be maintained under the terms of this license

shall have a twelve channel capacity and will, in addition to

commercial channels, have at least one educational channel and

one channel for locally originated educational programs as

provided in Paragraph V - G. above. Selection of the remaining

commercial channels shall be in conformity with the rules and

regulations of the Federal Communication Commission relative

to non-duplication of network programs broadcast by local tele-

vision stations and shall be selected upon the basis of public

demand, quality of reception, and availability of channels. It is

specifically understood that Channel 2 (WGBA Boston) shall be

carried so long as it shall be available and unrestricted.

B. In areas or locations served by the Company where under-

ground construction of telephone and electric service is in use

or shall hereafter be installed, the Company shall install its
.

system in the same manner willingly and without objection.

C. The Company shall exercise every reasonable effort to install

the newest developments in equipment and to install equipment

which will tend to minimize possible objectionable appearance

with particular reference to on-line amplifiers.

D. Physical construction of the System shall commence as soon as

pole attachment arrangements have been made with the utili-

ties, but in no event later than six months from the date of

issuance of this License. The original construction shall service
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at least 85 per cent of the resident population of the Town of

Amherst as determined by the State Census, exclusive of stu-

dents, and shall be completed within eighteen months of the

issue of this License.

E. The equipment to be installed within the Town is more particu-

larly described on the schedule hereto attached, marked "A".

F. The Licensee has furnished to the Town this date a bond, a copy

of which is attached hereto. Upon the completion within eight-

een months of this date of the original construction servicing at

least 85 per cent of the resident population of the Town, exclu-

sive of students, as provided in Sub-paragraph D, above, no

further bonding shall be required.

VII. The rates to be charged to the Company's sub-

scribers are shown on the attached schedule
marked ^^B".

"A"
EQUIPMENT, LOCATION,

SPECIFICATIONS AND DESCRIPTION

A. Antennas

We propose to use multistacked 5 or more element yagi antennas

for each VHP channel, arrays to be designed for maximum pickup

of desired signal and rejection of interference. 4 foot parabolic an-

tennas will be used for UHF stations received. 5 element yagi anten-

nas will be used for FM reception.

Electronic Equipment
B. Head End

We propose to use one Jerrold channel commander model COM
for each TV channel. Automatic frequency control, automatic gain

control and stable tuning circuits built into these units maintain fixed

output signal levels with input signal variations of 300-1. This type

equipment necessary of adjacent channel operation in a 12 channel

system. Each UHF signal will be converted to VHF channel using a

Jerrold model 503 crystal controlled UHF converter. One Sherwood

model S 3000 FM tuner will be used for each FM station carried.

These tuners incorporate ultra stable tuning, automatic gain control

and wide band circuitry. Used in conjunction with a Jerrold model

AFM-2 crystal controlled modulator to insure a full fidelity FM
radio reception.

C. Amplification Equipment

Approx. 10 trunk bridging amplifiers with automatic gain control,

Jerrold SA-1 or equivalent. Trunk amplifier gain 26 D.B. Bridging

amplifier gain 18 D.B. Automatic gain control V2 D.B. output varia-

tion for 4 D.B. input variation. Used at every third trunk amplifier

location, these units restore the signal strength lost through approx.

1200" of JT 1500 cable. The AGC feature compensates for cable los*"
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variations due to temperature changes. These and all other amplifiers

used in the system are strand mounted (on line amplification).

Feeder amplifier provides signal for up to four feeder lines. Approx.
30' trunk bridging amplifiers Jerrold model SA-2 or equivalent.

Trunk amplifier gain 26 D.B. Feeder amplifier gain, 18 D.B. similar

to SA-1 except no automatic gain control. Spaced 1250'- 1500'

throughout the system.

D. Line Extender Amplifiers

Approx. 40 line extender amplifiers Jerrold model 8X-1, 24 D.B.

gain, provide additional gain required for long feeder lines.

F. Time-Weather Channel

Equipment manufactured by Telemation Inc. a televison camera

GE model 4TE 20A1 scans automatic instruments indicating time,

temperature, barometric pressure, wind speed, wind direction and

rainfall. 2 card slots are available for local public service announce-

ments. Video signals from camera are mixed with audio from an FM
radio station using modulator Jerrold modulator number TM-13.

G. Messenger Cable

Approx. 175,000' 14" outer diameter high strength (4750 LD
Test) steel messenger strand used to support coaxial cables attached

to utility poles throughout the town.

H. Trunk Cable (A.)

Approx. 10,000' (JT 1750) V4" aluminum jacketed coaxial cable.

Inner conductor-. 146". Outer conductor-wall thickness .037". Atten-

uation measured at Channel 13 DB/100' 70° F used as trunk cable

to distribute signals throughout the town.

I. Trunk Cable (B.)

Approx. 25,000 (JT 1500) '/i" aluminum jacketed coaxial cable.

Inner conductor .098". Outer conductor wall thickness .025". Atten-

uation measured at Channel 13 DB/100' 70°F used as trunk
cable to distribute signals throughout the town.

J. Feeder Cable

Approx. 165,000 JT 1412 .412 aluminum jacketed coaxial cable.

inner conductor .078". Outer conductor wall thickness .025". Atten-

uation measured at Channel 13 DB/100" 70° F.

K. Lashing Wire

Approx. 200,00' .045 stainless steel lashing wire used to lash

coaxial cables to messenger strand.

L. House Connection Material

All connections made with Jerrold HFD 1491 A or equivalent

pressure taps and RG 59/U cable. Number 22 center conductor . .

245" outer conductor will be used to connect home subscribers.

A Jerrold model T378 or equivalent transferred will be used to con-

nect TV set to cable. Jerrold model 1492 or equivalent splitters

will be used to connect additional sets within the homes. Jerrold

FM-2 or equivalent FM splitters will be used to connect FM radios.
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Basic installation charge
Monthly service charge
Installation for additional set

Monthly service charge additional set

FM installation charge

19.95
4.95
5.00
1.00

9.95
Service charge for FM — added service to subscriber

none
Non-subscriber moving into residence where

wiring already in— connection charge 7.50
Subscriber moving to new residence— connection

charge 5.00
Temporary disconnection — No charge for disconnec-

tion.

No service charge during disconnection.

Reconnection charge 3.50
Relocate outlet in subscriber's home— Charge

only for time and any additional material

required.

COMPARISON OF PROVISIONS OF CONSUMERS' COUNCIL
CATV BILL (HOUSE NO. 4837) AND HOUSE NO. 4897 PASSED
BY THE HOUSE OF REPRESENTATIVES ON JULY 12, 1968

CONSUMERS' COUNCIL BILL
HOUSE NO. 4837 HOUSE NO. 4897

Initial Authorization and Restriction on Operations

Would authorize city councils,

boards of aldermen and boards

of selectmen to issue permits to

operate CATV systems (Sec. 46),

such permits to be subject to the

following legislative guide lines:

(a) Term of permit not to exceed

ten years but subject to re-

newal for additional periods

often years (Sec. 45 and 53).

(b) Application form to be pre-

scribed by the DPU and to

contain facts as to citizen-

ship, character and financial,

technical and other qualifi-

cations of the applicant to

1 . Would require written applica-

tion for a written permit to be

submitted to each city or town in

which a CATV system is in-

stalled or is to be installed (Sec.

46) but:

(a) No limitation on term of per-

mit;

(b) No specification of informa-

tion required to be con-

tained in application form,

no requirement of full dis-

closure of the true owners of

each CATV system and no

limitation on transfer or as-

signment of permits;
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operate the system and com-

plete information as to its

true owners (Sec. 46). Re-

strictions on assignment of

permits and on transfer of

interests in permits, enabling

issuing authority to control

future holders and the prices

at which such permits may
be sold (Sec. 44 (f) and 53).

(c) Restriction on CATV opera-

tor's engaging in the busi-

ness of selling or repairing

television or radio sets (Sec.

47(d) ).

(d) Restriction on removal oftele-

vision antennas of subscri-

bers and requirement for in-

stallation of an adequate

switching device to allow

subscribers to choose be-

tween cable and non-cable

reception (Sec. 47 (h) ).

(e)

2.

(a)

(b)

(c) No restriction onCATV oper-

ators' engaging in the sale or

repair of television and radio

sets;

(d) No restriction on removal of

television antennas or re-

quirement of switching de-

vices; and

(e) No requirement for surety

company bond.

HOUSE NO. 4897
Requirement that a surety

company bond be supplied

to protect the municipality

and the general public (Sec.

47 (k)) ).

Rate Regulation

Each permittee required to file

annually with the DPU and

the municipality a statement

of its revenues and expenses

and its true ownership; such

completed forms to be open

to the public (Sec. 49).

After a moratorium of three

years, the DPU would have

authority after appropriate

hearing to determine the

propriety of CATV rates

charged to subscribers and

to issue appropriate orders

binding on CATV operators

and the issuing authority

(Sec. 50).

(a) No requirement for periodic

reports of revenues, expenses

and ownership.

(b) Provision is made for restric-

tions on increases of "'either

installation charges or rates

without the prior approval

of the issuing authority"

(Sec.^ 52) but there is no

provision for possible reduc-

tions in rates based on actual

experience. Provision is

made for setting up a new

five-member advisory board

composed of two representa-

tives from the cable televi-

sion industry to be ap-
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pointed by the governor, the

chairman and one other

member of the DPU and the

Commissioner of PubMc
Safety or his designee (Sec.

44); such board authorized

to serve only as an advisor to

issuing authorities on techni-

cal matters.

Investigation and Regulation of CATV Operations

DPU would be given authority

to issue appropriate regulations

to carry out the purposes of the

statute, to investigate whether its

provisions were being complied

with and in cases of non-compli-

ance to report the facts to the

issuing authority: requirement

for an annual report to the Gen-
eral Court on all such activities

(Sec. 55). Power in the issuing

authority to revoke permits in

some cases because of facts de-

termined by the issuing authority

and for violations of the statute

as determined by the DPU (Sec.

52).

4. Bill expressly applies to the full-

est extent legally possible to all

CATV systems authorized or

constructed prior to the effective

date of the statute.

Power in the issuing authority

to revoke permits but only

after compliance with the

stringent administrative

provisions of G. L. Ch. 30A
(Sec. 53), and no provision

for investigative assistance

from any state agency to es-

tablish the facts on which a

determination of revocation

might be based.

Grandfather Rights

CATV companies and sys-

tems already authorized, in

the process of construction

or in operation prior to the

effective date of the statute

exempted from the require-

ment of obtaining a written

permit, the requirement of

filing a written application

for a permit, the require-

ment of public notice of an

application and a hearing

(Sec. 55); they are also ex-

empted in perpetuity from

paying any application or

permit fees (Sec. 55 but such

fees must be paid by all new-

comers entering the business

after the effective date of the
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statute (Sec. 5
1 ). The exemp-

tion provisions of the Bill

(Sec. 55) are so sweeping as

to raise questions whether

existing systems may no

longer be subject to existing

statutes now concededly

applicable to their opera-

tions.

HOUSE NO. 4897

Controversial or Political Broadcasts

Provides would equal opportuni-

ties to all political candidates to

use such facilities on the same

terms: Affords reasonable oppor-

tunities for presentation of con-

trasting points of view. (sec. 47J)

The enforcement of this section

would be assigned to the Depart-

ment of Public Utilities. (Sec.

55).

Would provide for the same

general provision except en-

forcement rest with local

issuing authority who may
become involved in such a

controversy as a party of in-

terest.

Handling of Complaints from the Public

Would provide for a procedure

of filing of complaints by any

person as to the operation of any

CATV system. Both the issuing

authority and the Department of

Public Utilities would have the

authority to act directly on such

complaints. (Sec. 52) Revocation

of a CATV permit would be

provided for in six separate sec-

tions. (Sec. 52A-F)

Complaints by any person as

to the operation of CATV
system would be filed with

the issuing authority or the

CATV Board both of which

would have to forward cop-

ies of such complaint to the

CATV Company for han-

dling. Revocation of a

CATV permit limited to

three areas.

Disputes Between Cities and Towns

7. In the event of disputes between

cities and towns concerning a

CATV system, the Department

of Public Utilities would have

the authority to mediate.

Provides for no handling of

such disputes even though

most all systems will cover

two or more cities and

towns.
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II. SPECIAL STUDIES

ENFORCEMENT OF ZONING AND
BUILDING LAWS

HOUSE . . . (1968) ... No. 2014

An Act to limit enforcement of governmental laws and regulations re-

specting BUILDINGS.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section I. Chapter 184 of the General Laws is hereby

2 amended by adding after section 23A the following section:

—

3 Section 23B. No action, suit or proceeding shall be main-

4 tained either at law or in equity in any court, nor any admin-

5 istrative or other action taken to recover damages or to compel

6 the removal, alteration or relocation of any structure or part

7 of a structure or alteration of a structure by reason of any

8 violation of any law, by-law, ordinance, rule or regulation of

9 the commonwealth or any body politic established within and

10 by said commonwealth, regulating the construction, placing,

1 I relocation or alteration of structures or improvements with

1

2

respect to the location of structures or improvements in re-

13 lation to zoning districts, streets or lot boundaries, the area,

14 frontage width or dimensions of the lot on which constructed,

15 or the percentage of lot covered, at the time of construction or

16 placement or with respect to materials used, type of structure,

17 or its size, height or number of stories, or size, type or number
18 of dwelling units, unless such action, suit or proceeding is com-

19 menced and notice thereof recorded within six years next

20 after the commencement of the alleged violation of law. Such

21 notice shall include names of one or more of the owners of

22 record, the name of the body politic initiating the action, ade-

23 quate identification of the structure and the alleged violation,

24 and shall be recorded in the registry of deeds for each county

25 or district in which the land lies.

26 If any structure or other improvement protected by this

27 act shall be destroyed to an extent not exceeding seventy-

28 five per cent of its insurable value, it may be rebuilt substan-

29 tially as prior to its destruction, and all necessary permits

30 therefor shall be granted upon proper application.

31 For the purposes of this section, the record of assessment
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32 of any structure or part or alteration thereof for taxation

33 shall be prima facie evidence of the completion of such struc-

34 ture or part or alteration thereof by the first day of January

35 of the year of assessment.

36 This section shall not be construed as extinguishing, limit-

37 ing or abridging any defense against any such action, suit

38 or proceeding which would otherwise be available nor as

39 affecting the right to enforce any law or regulation respecting

40 the use or land or improvements or to enforce any law or

41 regulation with respect to premises which, by reason of their

42 condition, are dangerous to life, safety or health.

1 Section 2. Section twenty-three B of chapter one hundred

2 and eighty-four of the General Laws, inserted by section one

3 of this act shall apply to all alleged violations occurring before

4 the effective date of this act, as well as to those made there-

5 after, except that in the case of an alleged violation occurring

6 prior to January first, nineteen hundred and sixty-three, any

7 action, suit or proceeding to which reference is made in sec-

8 tion one must be commenced and notice thereof recorded prior

9 to January first, nineteen hundred and seventy.

This bill was supported by the Massachusetts Conveyancers

Association as a measure to make it easier to transfer titles to

real estate where there might be a legal question relative to

compliance with the zoning or building laws or both. It is

argued that because there is no time limit on the enforcement of

building laws and regulations, and because there is no time limit

on the enforcement of zoning by-laws and subdivision regula-

tions, a buyer of real property may be required to buy at his

peril. He may even be obliged to demolish the building, it is

argued.

It is suggested that the buying and selling of a significant

percentage of property will be made more easy if our cities and

towns are prohibited from compelling compliance with the var-

ious building and zoning by-laws after six years has passed since

the violation took place. The bill would go even further as to

violations which had occurred over six years ago, prior to Janu-

ary 1, 1963, and prohibit any enforcement after January 1,

1970. Certain exceptions would exist. Structures which are dan-

gerous to life, safety, or health would still be subject to applica-

ble laws and enforcement could be applied.

This permissive statute seems to place a premium upon con-

cealment of building and zoning violations especially at a time
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when complaints arise on every hand that housing and other

structures are inadequate. It would legalize every violation of

law prior to January 1, 1963 except where it could be shown

that the condition was "dangerous to life, safety or health." It is

only in recent years that our municipalities have had adequate

personnel to enforce the building and zoning laws, and many
situations now exist of unknown violations which would never

be permitted if authorities had knowledge.

We can not agree that a buyer is helpless to discover whether

or not some property is constructed or being used in accordance

with applicable law. We would observe that it does happen that

a buyer does not always have 100% assurance in every case, but

if he retains a skilled attorney experienced in the conveyancing

practice, and obtains a certificate from a registered professional

engineer on a plot plan, and if an investigation is made at the

building department of the community where the structure is

located, the chances for difficulty, while not eliminated alto-

gether, are reduced to a small fraction.

The recent pattern of legislation in Chapter 1 84 of the Gen-

eral Laws is to protect land titles from cumbersome and obsolete

burdens such as uncertain and obsolete restrictions (Section 25).

In Chapter 1 84 Section 23A it is provided that private actions

for damages or to require removal, alteration, or other correc-

tive action, in relation to buildings which violate private restric-

tions or conditions must be commenced within six years of the

date of the construction which is in violation. This limitation on

private enforcement applies to set backs, size, type, number of

dwelling units, number of stories, porches, garages, driveways,

fences, cost of construction, etc. The idea behind this legislation

is that if no one cares enough to complain about a private

violation within six years, it is best to let sleeping dogs lie.

It is one thing to establish a limitation of actions involving a

small neighborhood. It is quite another to tie the hands of every

city and town in the Commonwealth when they are striving

mightily to keep existing structures under tight control. The

community knows its own problems best, and Home Rule is to

be fostered.

The bill is extremely broad in scope and we regret to con-

clude that it would cause havoc from Provincetown to Pittsfield
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and at every point in between. We think that encouragement

should be given to the restoration and rehabihtation of property,

rather than to its preservation in a substandard condition.

We can not pre-determine what is dangerous to Ufe, safety, or

heahh. It occurs to us that to some degree at least any crowding

of a residential structure, any use of shoddy or combustible

materials, any failure to provide proper means of egress, any

departure from sanitary codes, in fact almost any dereliction can

be dangerous to safety and health, and possibly to life itself.

We can not recommend legislation on the basis it will make it

easier to buy and sell real estate when the real purpose of our

building and zoning by-laws will be defeated in the process.

The General Court should not lose sight of the fact that a

person who finds that he has run afoul of some unforseen com-

plication may appeal to the municipal Board of Appeals for a

variance or a special permit under Chapter 40A, Section 15 and

16 et seq. Upon a proper showing, it is normally possible for

relief to be granted to a person who is not the actual creator of

his own woe.

Possibly a simple matter such as a long existing violation of

side-yard or rear-yard requirements could be legitimatized after

the passage of time but we have rarely heard of any case where

a Board of Appeal would not grant a variance in such a situa-

tion.

The proposed legislation serves only a limited purpose, and

that badly. It is not in the interest of the Commonwealth to so

restrict its municipalities in matters of this kind. Chapter 40A
provides for an appeal to the Superior Court in cases where it is

asserted that the Board of Appeal has acted other than in ac-

cordance with the law.

We do not intend to indicate that we would oppose some

attempt to provide relief for inconsequential zoning law viola-

tions which have existed for decades. It is possibly more advisa-

ble, however, to leave such things to local solutions.

We do not recommend this bill.
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II. SPECIAL STUDIES

III. CONSERVATION EASEMENTS
OR

RESTRICTIONS

Conservation Restrictions

In our 42nd Report for 1966 at pages 86-114 we discussed

the matter of "Conservation Easements". The terminology has

now been altered slightly by the conveyancing profession be-

cause of the fact that many lawyers and others seem to find it

difficult to distinguish between an easement and a restriction in

certain cases. This is especially true in easements for scenic

views which are not restrictions at all.

The members of the Committee on the Judiciary, sitting as a

Special Commission, made a report on this legislation (Senate

No. 1205 of 1968) dated July 15, 1968 in which it was said:—

"The purpose of this act is to clarify property law as it pertains to restric-

tions held for public purposes and to provide a practical system by which

these interests can be found by conveyancers. The act quiets title and insures

that the public rights in land are protected. This legislation is necessary

because neither the common law nor the 1961 Obsolete Restrictions Act

recognized the particular problem presented in the case when a restriction is

held for the benefit of the public. This act does not give any public agency

any additional authority to acquire land it does not diminish the power of

any public agency to acquire land for public purposes."

We would again give our endorsement to the idea of having a

comprehensive plan for the protection of conservation restric-

tions. The need for a proper balance between the demands for

living space and the needs for open areas— that is development

vs. conservation — is still with us and the questions of local

taxation and assessment of certain lands are still with us. House
Doc. No. 3769 of 1966 presents these problems clearly and we
do not understand that the proposed legislation is put forth as a

complete solution to all the problems involved. It does serve the

purposes claimed in Senate Doc. No. 1205 of 1968, and there-

fore as a step towards progress in conservation we endorse the

bill in principle.
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1969 DRAFT ACT

An Act protecting conservation and preservation restrictions held or

approved by appropriate public authority, providing for public re-

striction tract indexes at registries of deeds, and clarifying certain

statutory provisions relating to restrictions.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Section 23 of Chapter 184 of the General Laws

2 is hereby amended by adding at the end of the last sentence

3 thereof:
—

", or which have the benefit of section thirty-one."

1 Section 2. Section 26 of Chapter 184 of the General Laws
2 is hereby amended by substituting for the first paragraph

3 and the first line of the second paragraph thereof the follow-

4 ing:— "All restrictions on the use of land or construction

5 thereon which run with the land subject thereto and are im-

6 posed by covenant, agreement, or otherwise, whether or not

7 stated in the form of a condition, in any deed, will or other

8 instrument executed by or on behalf of the owner of the land

9 or in any order of taking shall be subject to this section and

10 sections twenty-seven through thirty, except (a) restrictions

1 1 in leases, mortgages and other security instruments, (b) re-

12 strictions in orders of taking by the commonwealth or a

13 political subdivision or public instrumentality thereof made
14 before January 1, 1970, and (c) conservation and preservation

15 restrictions having the benefit of section thirty-one, and other

1

6

restrictions held by any governmental body, if the instrument

17 imposing such conservation, preservation, or other restrictions

18 is duly recorded and indexed in the

19 grantor index in the registry of deeds, or registered in the

20 registry district of the land court, for the county or district

21 where the land lies so as to affect its title, and describes the

22 land by metes and bounds or by reference to a recorded or

23 registered plan showing its boundaries, and if affecting land

24 not registered is also indexed in a public restriction tract

25 index maintained pursuant to section thirty-three, or if not

26 so indexed, there has been no failure to file a notice of re-

27 striction as therein provided. Governmental body as referred

28 to in this section and sections thirty-one and thirty-three

29 means the United States or the commonwealth or any of its

30 departments, divisions, commissions, boards, agencies and po-

31 litical subdivisions or any public authority or instrumentality

32 thereof.

33 For the purposes of this section and sections twenty-seven

34 through thirty:"



JUDICIAL COUNCIL 141

1 Section 3. Section 27 of Chapter 184 of the General Laws

2 is hereby amended by adding at the end of clause (a) (1)

3 thereof, before the word "or", the words "or is entitled to

4 such benefit as a successor to such a party,".

1 Section 4. Chapter 184 of the General Laws is hereby

2 amended by adding at the end thereof the following three

3 sections:

—

4 Section 31. No conservation restriction, as defined in sec-

5 tion thirty-two, held by any governmental body or by a

6 charitable corporation or trust whose purposes include con-

7 servation of land of water areas or of a particular such area,

8 and no preservation restriction, as defined in section thirty-

9 two, held by any governmental body or by a charitable cor-

10 poration or trust whose purposes include preservation of

1

1

buildings or sites of historical significance or of a particular

12 such building or site, shall be unenforceable on account of lack

1

3

of privity of estate or contract or lack of benefit to particular

14 land or on account of the benefit being assignable or being

15 assigned to any other governmental body or to any charitable

16 corporation or trust with like purposes, provided (a) in case

17 of a restriction held by a city or town or a commission, au-

18 thority, or other instrumentality thereof it is approved by

19 the commissioner of natural resources if a conservation re-

20 striction or the Massachusetts historical commission if a pres-

21 ervation restriction, and (b) in case of a restriction held by

22 a charitable corporation or trust it is approved by the mayor
23 and council or aldermen of the city, or the selectmen or town

24 meeting of the town, in which the land is situated, and by

25 the commissioner of natural resources if a conservation re-

26 striction and the Massachusetts historical commission if a

27 preservation restriction.

28 Such conservation and preservation restrictions are in-

29 terests in land and may be acquired by any governmental

30 body or such charitable corporation or trust which has power
31 to acquire interests in land, in the same manner as it may
32 acquire other interests in land. Such a restriction may be

33 enforced by injunction or proceeding in equity, and shall en-

34 title representatives of the holder of it to enter the land in a

35 reasonable manner and at reasonable times to assuer com-

36 pliance. Such a restriction may be released in whole or in

37 part by the holder for such consideration, if any, as the

38 holder may determine, in the same manner as the holder may
39 dispose of land or other interests in land, but only after a

40 public hearing upon reasonable public notice, by the govern-

41 mental body holding the restriction or if held by a charitable

42 corporation or trust, by the city council or aldermen and

43 mayor of the city or the selectmen of the town, whose ap-

44 proval shall be required, and in case of a restriction requiring
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45 approval by the commissioner of natural resources or the

46 Massachusetts historical commission, only with like approval

47 of the release.

48 Approvals of restrictions and releases shall be evidenced by

49 certificates of the commissioner of natural resources or the

50 chairman or clerk or secretary of the commission, council,

51 aldermen or selectmen, duly recorded or registered.

52 In determining whether the restriction or its continuance

53 is in the public interest, the governmental body acquiring, re-

54 leasing or approving shall take into consideration the public

55 interest in such conservation or preservation, and any na-

56 tional, state, regional and local program in futherance there-

57 of, and also any public state, regional or local comprehensive

58 land use or development plan affecting the land, and any known
59 proposal by a governmental body for use of the land.

60 This section shall not be construed to imply that any re-

61 striction, easement, covenant or condition which does not

62 have the benefit of this section shall, on account of any pro-

63 vision hereof, be unenforceable. Nothing in this section or

64 sections thirty-two and thirty-three shall diminish the powers

65 granted by any general or special law to acquire by purchase,

66 gift, eminent domain or otherwise and to use land for public

67 purposes.

68 Section 32. A conservation restriction means a right,

69 whether or not stated in the form of a restriction, easement,

70 covenant or condition, in any deed, will or other instrument

71 executed by or on behalf of the owner of the land or in any

72 order of taking, appropriate to retaining land or water areas

73 predominantly in their natural, scenic or open condition or

74 in agricultural, farming or forest use, to forbid or limit any

75 or all (a) construction or placing of buildings, roads, signs,

76 billboards or other advertising, utilities or other structures

77 on or above the ground, (b) dumping or placing of soil or

78 other substance or material as landfill, or dumping or placing

79 of trash, waste or unsightly or offensive materials, (c) re-

80 moval or destruction of trees, shrubs or other vegetations, (d)

81 excavation, dredging or removal of loam, peat, gravel, soil,

82 rock or other mineral substance in such manner as to affect

83 the surface, (e) surface use except for agricultural, farming,

84 forest or outdoor recreational purposes or purposes permitting

85 the land or water area to remain predominantly in its natural

86 condition, (f) activities detrimental to drainage, flood control,

87 water conservation, erosion control or soil conservation, or (g)

88 other acts or uses detrimental to such retention of land or

89 water areas.

90 A preservation restriction means a right, whether or not

91 stated in the form of a restriction, easement, convenant or

92 condition, in any deed, will or other instrument executed by

93 or on behalf of the owner of the land or in any order of

94 taking, appropriate to preservation of a structure or site his-
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95 torically significant for its architecture, archeology, or as-

96 sociations, to forbid or limit any or all (a) alterations in

97 exterior or interior features of the structure, (b) changes in

98 appearance or condition of the site, (c) uses not historically

99 appropriate, or (d) other acts or uses detrimental to appropri-

100 ate preservation of the structure or site.

101 Section 33. Any city or town may file with the register of

102 deeds for the county or district in which it is situated a map
103 or set of maps of the city or town, to be known as the public

104 restriction tract index, on which may be indexed conservation

105 and preservation restrictions and restrictions held by any gov-

106 ernmental body. Such indexing shall indicate sufficiently for

107 identification (a) the land subject to the restriction, (b) the

108 name of the holder of the restriction, and (c) the place of

109 record in the public records of the instrument imposing the

110 restriction. Maps used by assessors to identify parcels taxed,

1 1 1 and approximate boundaries without distances, shall be suf-

1 12 ficient, and where maps by parcels are not available, addition

113 to other maps of approximate boundaries of restricted land

1 14 shall be sufficient. If the names of the holders and the in-

115 strument references cannot be conveniently shown directly

116 on the maps, they may be indicated by appropriate reference

117 to accompanying lists. Such maps may also indicate similarly,

118 so far as practicable, (a) any order or license issued by a

119 governmental body entitled to be recorded or registered, (b)

120 the approximate boundaries of any historic or architectural

121 control district established under chapter forty-C or any

122 special act, ordinance or by-law where a certificate of ap-

123 propriateness may be required for exterior changes, (c) any

124 landmark certified by the Massachusetts historical commis-
125 sion pursuant to section twenty-seven of chapter nine, (d)

126 any other land which any governmental body may own in

127 fee, or in which it may hold any other interest, and (e) such

128 additional data as the filing governmental body may deem
129 appropriate.

130 Whenever any instrument or acquisition of a restriction or

131 order or other appropriate evidence entitled to be indexed in

132 a public restriction tract index is submitted for such indexing,

133 the register shall make, or require the holder of the right to

134 enforce the restriction or order or interest to make, appropri-

135 ate additions to the tract index, and such addition shall, as

136 to any restriction or order or other appropriate evidence pre-

137 viously recorded entitled to be indexed, be likewise made on

1 38 request of the holder of the right to enforce it.

139 The maps shall be in such form that they can be readily

140 added to, changed and reproduced, and shall be a public rec-

141 ord, appropriately available for public inspection. If any gov-

142 ernmental body, other than a city or town in which the land

143 affected lies, holds a right to enforce a restriction or order

144 or an interest entitled to be indexed in a public restriction
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145 tract index for any city or town which has not filed such an

146 index, of if the commissioner of natural resources or the

147 Massachusetts historical commission approves a conservation

148 or preservation restriction held by a charitable corporation

149 or trust so entitled, and the city or town does not within one

150 year after written request to the mayor or selectmen file a

151 sufficient map or set of maps for the purpose, the holding

152 governmental body or approving commissioner or commission

153 may do so.

154 The registers of deeds, or a majority of them, may, from

155 time to time with the approval of the attorney general, make
156 and amend rules and regulations for administration of pub-

157 lie restriction tract indexes, and the provisions of section

158 thirteen-A of chapter thirty-six shall not apply thereto. New
159 tract indexes may be filed from time to time upon compliance

160 with such rules and regulations as may be necessary to assure

161 against omission of prior additions and references still

162 effective.

163 Except in the case of a restriction noted on the certificate

164 of title of registered land subject thereto, no conservation or

165 preservation restriction which has the benefit of section

166 thirty-one and is not so indexed in the public restriction tract

167 index shall be enforceable after thirty years from the re-

168 cording of the instrument imposing it unless before the ex-

169 piration of such thirty years there is similarly recorded a

170 notice of conservation or preservation restriction identifying

171 the instrument and its place of record in the public records

172 and naming one or more of the owners of record of each

173 parcel of land to be affected by the notice, nor enforceable

174 after twenty years from the recording of any such notice

175 unless before the expiration of such twenty years another such

176 notice is so recorded, and in each case the notice is indexed

177 in the grantor index under the owner or owners named. Such

178 notices may be given by any official of a governmental body

179 holding the restriction, by the commissioner of natural re-

180 sources in case of a restriction approved by him, by the chair-

181 man or acting chairman of the Massachusetts historical com-

182 mission in case of a restriction approved by it, or by any

183 official of any charitable corporation or trust holding the

184 restriction or whose purposes include in case of a conserva-

185 tion restriction, the conservation of land or water areas, or in

186 case of a preservation restriction, the preservation of buildings

1 87 or sites of historical significance.

1 Section 5. Any restriction subject to section twenty-six

2 to thirty of chapter one hundred eighty-four on the effective

3 date of this act which would not have been so subject had

4 this act been sooner in effect, shall have the same force as

5 though never subject to said sections twenty-six to thirty.

6 The time for filing a notice of restriction with respect to any
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7 restriction existing at the effective date of this act and not
8 theretofore required to be filed shall not expire sooner than
9 one year after said effective date.












