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JUDICIAL COUNCIL

G. L. (Ter. Ed.) Chapter 221, §§34A-34C

The Judicial Council Was Established To Make A Continuous

Study of The Organization, Procedure and Practice 0£ The Courts.

The Council Makes Reports Requested By The Legislature, and

Suggests Improvements in the Administration of Justice.

Statutory Authority

Section 34A. There shall be a Judicial Council for the continuous study

of the organization, rules and methods of procedure and practice of the judi-

cial system of the Commonwealth, the work accomplished, and the results pro-

duced by that system and its various parts. Said council shall be composed of

the chief justice of the supreme judicial court or some other justice or former

justice of that court appointed from time to time by him; the chief justice

of the superior court or some other justice or former justice of that court

appointed from time to time by him; the judge of the land court or some

other judge or former judge of that court appointed from time to time by

him; the chief justice of the municipal court of the city of Boston or some

other justice or former justice of that court appointed from time to time by

him; one judge of a probate court in the commonwealth and one justice of

a district court in the commonwealth and not more than four members of

the bar all to be appointed by the governor, with the advice and consent of

the executive council. The appointment by the governor shall be for such

periods not exceeding four years, as he shall determine.

Section 34B. The Judicial Council shall report annually on or before De-

cember first to the governor upon the work of the various branches of the

judicial system. Said council may also from time to time submit for the con-

sideration of the justices of the various courts such suggestions in regard to

rules of practice and procedure as it may deem advisable.

Section 34 C. No member of said council, except as hereinafter provided,

shall receive any compensation for his services, but said council and the several

members thereof shall be allowed from the state treasury out of any appro-

priation made for the purpose such expenses for clerical and other services,

tra,vel and incidentals as the governor and council shall approve. The secretary

of said council, whether or not a member thereof shall receive from the com-

monwealth a salary of five thousand dollars.

Recommendations for Improving tlie Effectiveness of

the Judicial Council Appear in this Report on Page 39
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MEMBERS OF THE COUNCIL
(December, 1969)

Honorable Elijah Adlow of Boston, Chairman

Reuben L. Lurie of Brookline

John A. Costello of Andover

Elwood H. Hettrick of Weston

Arthur A. Thomson of North Andover

Livingston Hall of Concord

Charles W. Bartlett of Dedham

Paul A. Tamburello of Pittsfield

Paul T. Smith of Brighton

James B. Muldoon of Weston, Secretary

Three Center Plaza, Boston, Mass. 02108

INQUIRIES CONCERNING THIS REPORT
This report is distributed by the Public Document Room at the

State House in Boston. Copies are sent to all members of the legis-

lature, judges, clerks of court, libraries, city and town clerks, and
many others. As long as the supply lasts, copies of this report and
also copies of some earlier reports, can be obtained, without charge,

by requesting them from the Public Document Room, State House,

Boston, Massachusetts.

Correspondence may be sent to James B. Muldoon, Secretary,

Judicial Council of Massachusetts, Three Center Plaza, Boston,

Massachusetts 02108.

THE JUDICIAL COUNCIL
We again recommend the enactment of either of the two sug-

gested bills printed in this report which are intended to increase

the salary of the secretary of the Judicial Council. We have re-

quested favorable action on this proposal for the past four years.

We hope for early favorable action this year.
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One of these bills increases the salary to ten thousand dollars a

year; the other would permit the Council to establish the salary.

The Judicial Council is not permitted to accept grants from any

fund or foundation to assist with its research or other work. All of

the research must be done by the secretary. We have no law clerks

and are consistently hampered in trying to give the General Court,

the Governor, and the Courts the type of constructive suggestions

that will benefit the commonwealth.
We think that an impartial evaluation of this public document

and the reports prepared by the present secretary since 1964 will

indicate that his efforts have been beneficial to all who are con-

cerned with our work.

The present salary was established in 1947; is it not time to rem-

edy this obvious legislative oversight? He ought to be given a raise.

We trust that we have responded satisfactorily to the requests

for our conclusions and recommendations which have been made
by the General Court over the forty-five years the council has

existed. To do this job properly, we again ask the General Court
for adequate funds to perform our work and for the payment of a

decent compensation to the secretary.
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We recommend either of the following draft acts:

—

1970 DRAFT ACT
An Act to Enlarge the Scope and Functions of the Judicial Council.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

Section 1. Section 34A of chapter 221 of the General Laws is hereby

amended by adding at the end thereof the following:— Said council shall

investigate and evaluate the reasonable needs of the judiciary on a con-

tinuing basis so as to insure that the court functions at maximum effi-

ciency, and thereafter to recommend the necessary legislation in regard

thereto.

The council shall engage in a continuing examination of the law of

the commonwealth with a view to recommending such changes as it

deems necessary to modify inequitable rules of law, to correct deficiencies

which frustrate the objectives of the law, and to bring the law into har-

mony with modern conditions.

The council shall receive proposed changes recommended by the Ameri-

can Law Institute, the National Conference of Commissioners on Uniform

State Laws, bar associations, judges, lawyers, members of the general court,

house and senate counsel, public officials, as well as any other individuals

or groups.

Section 2. Section 34C of chapter 221 of the General Laws is hereby

amended by striking out the final, sentence and inserting in place thereof

the following sentence:— The secretary of said council, whether or not

a member thereof, shall receive from the Commonwealth a salary of ten

thousand dollars.

Section 3. Section 34A of Chapter 221 of the General Laws is hereby

further amended by striking out the words—^"one judge of a probate court

in the Commonwealth and one justice of a district court in the Common-
wealth"—and inserting in place thereof the words—"the chief justice of

the probate courts of the Commonwealth or some other judge of Probate

appointed from time to time by him, and the chief justice of the district

courts of the Commonwealth or some other justice of a district court

appointed from time to time by him"

—

1970 DRAFT ACT
An Act To Enlarge the Scope and Functions of the Judicial Council.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Section 34A of chapter 221 of the General

2 Laws is hereby amended by adding at the end thereof the

3 following: — Said council shall investigate and evaluate
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4 the reasonable needs of the judiciary on a continuing

5 basis so as to insure that the court functions at maxi-

6 mum efficiency, and thereafter to recommend the neces-

7 sary legislation in regard thereto.

8 The council shall engage in a continuing examination

9 of the law of the commonwealth with a view to recommend-

10 ing such changes as it deems necessary to modify inequi-

11 table rules of law, to correct deficiencies which

12 frustrate to objectives of the law, and to bring the law

13 into harmony with modern conditions.

14 The council shall receive proposed changes recommended

15 by the American Law Institute, the National Conference of

16 Commissioners on Uniform State Laws, bar associations,

17 judges, lawyers, members of the general court, house and

18 senate counsel, public officials, as well as any other

19 individuals or groups.

1 Section 2. Section 34C of chapter 221 of the General

2 Laws is hereby amended by striking out the final sentence

3 and inserting in place thereof the following two sen-

4 tences: — The Secretary of said council, whether or not

5 a member thereof, shall be a member of the Massachusetts

6 Bar and shall receive from the Commonwealth a salary to

7 be fixed by said council.

1 Section 3. Section 34A of chapter 221 of the General

2 Laws is hereby further amended by striking out the

3 words
—

"one judge of a probate court in the Commonwealth
4 and one justice of a district court in the Commonwealth"

—

5 and inserting in place thereof the words — "the chief

6 justice of the probate courts of the Commonwealth or some

7 other judge of Probate appointed from time to time by him,

8 and the chief justice of the District courts of the

9 Commonwealth or some other justice of a district court

10 appointed from time to time by him"

—
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I. THE COURTS

PRACTICE AND PROCEDURE

1. Payment of Litigation Costs for Indigent Persons.

2. Service of Process by Registered or Certified Mail by Rule

of Court.

3. Special Justices Should Not be Authorized to Sit in Superior

Court.

4. Justices of District Courts Should be Authorized to Hear

Gaming Cases When Sitting in Superior Court.

5. Revision of Civil Procedure — The Demise of Contributory

Negligence — Enter Comparative Negligence.

6. Injunctive Relief for Unauthorized Use of Photographs etc;

Invasion of Privacy.

7. Exemptions for Property Seized on Executions to Satisfy a

Judgment.
8. Superior Court Rule 72 on Exceptions Amended to Allow

More Time.
9. Confidential Communications.

1. Payment of Litigation Costs to

Indigent Persons

SENATE . . . (1969) ... No. 668

An Act providing for proceedings in forma pauperis in the

COURTS OF the COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by inserting after

2 chapter 273A the following chapter:—

3 CHAPTER 273B

4 COURT PROCEEDINGS IN THE CASE
5 OF POOR PERSONS.
6 Section 1. Any person may commence, prosecute, or defend

7 any action or proceeding, or appeal therein, in any court of

8 the commonwealth, without being required to pay fees and

9 costs or security therefor upon making affidavit in said court

10 that he is unable to pay such fees and costs or to give se-

ll curity therefor. Such affidavit shall set forth the amount and
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12 sources of the affiant's income and shall list his property with

13 its value. The affidavit shall state the nature of the action,

14 defense or appeal, and shall contain sufficient facts so that the

15 merit of the affiant's contentions can be ascertained; and

16 whether any other person is beneficially interested in any re-

17 COvery sought and, if so, whether every such person is unable

18 to pay such fees and costs or security. An executor, ad-

19 ministrator or other representative may file such affidavit

20 on behalf of a deceased, infant or incompetent poor person.

21 If court action has already been brought against such poor

22 person, notice of his said affidavit shall be given to all parties,

23 and to the county official responsible for the disbursement of

24 funds for the administration of the courts.

25 Section 2. If the judge of said court is satisfied that such

26 affiant is not financially able to proceed in such action, defense

27 or appeal and that there is merit to his contentions concern-

28 ing such action, defense or appeal, the judge shall issue an or-

29 der that the affiant be allowed to litigate as a poor person,

30 and shall assign an attorney to represent such person. The

31 court in which such action is tried shall furnish such poor

32 person or his counsel, upon written request, a transcript of

33 the testimony, without payment of any fee therefor, and shall

34 issue to the official stenographer of such court a certificate

35 stating the amount of the fee to which said stenographer is

36 entitled for his services in preparing such transcript. Said

37 fee shall be paid to the stenographer by the county treasurer

38 upon presentation of such certificate.

39 Section 3. On an appeal a poor person shall not be required

40 to furnish an undertaking or security for costs, and the court

41 may direct that different and inexpensive methods, such as

42 the use of typewritten briefs and appendices, be employed in

43 the preparation and transmission of all documents which the

44 court must have before it.

45 Section 4. An account of all costs incurred on behalf of a

46 poor person under this chapter shall be kept by the clerk of

47 the court or other public officer to whom such costs would

48 have been payable, and by the county to the extent that it

49 has expended any money for or on behalf of such poor

50 person.

51 A person shall not be liable for the payment of any

52 costs or fees unless there is a recovery by judgment or by

53 settlement in his favor, in which case the court may direct

54 him to pay from the amount received as a result of such

55 judgment or settlement, all or part of the costs and fees, a

56 reasonable sum for the services of his attorney and any sum

57 expended by the county on behalf of such poor person. If

58 judgment is entered for such poor person, costs shall be taxes

59 in his favor as provided by laws, and when collected, shall be
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60 applied to pay costs which otherwise would have been required

61 and which have not been paid.

62 Section 5. Any recovery by judgment or by settlement in

63 favor of such poor person shall be paid to the clerk of the

64 court in which the order permitting the person to proceed as

65 a poor person was entered, and shall await distribution pur-

66 suant to the order of said court.

We considered a second bill on the same subject:

—

HOUSE .... (1969) .... No. 348

An Act to permit an individual to prosecute or defend any action or

appeal in any court without the payment of an entry fee by proceeding

in forma pauperis.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Any person may commence, prosecute or defend any action

2 or proceeding in any court, or appeal therein, without being

3 required to give security for costs or to pay any filing or entry

4 fee, upon filing in said court, and receiving approval of the

5 affidavit by the court his affidavit that because of his poverty

6 he is unable to pay the costs of said action or proceeding, or

7 appeal therein, or to give security for the same, and that he

8 believes that he is entitled to the redress that he seeks in such

9 action or proceeding, or appeal, and setting forth briefly the

10 nature of his cause or appeal, or defense. If such person sub-

11 sequently recovers costs, the recovered amount shall first be

12 applied to pay any filing or entry fees which were waived under

13 this subsection.

The Pending U.S. Supreme Court Case

These proposals would permit persons of low income, including

all of those receiving public assistance, to proceed in court without

the payment of certain fees which are paid by others.

The legal issues involved in this matter have been presented to

the U. S. Supreme Court in the case of Gladys Boddie et at v. State

of Connecticut et al.

This case was filed for the October term of 1969 and is an appeal

from the decision of the U. S. District Court of the District of Con-

necticut.

In the Boddie case, the Clerk of the Superior Court for New
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Haven County, Connecticut, refused to accept certain divorce writs

until the entry fee of $45 was paid. This fee is much higher than

the fee in the probate courts of Massachusetts which is only $15.00.

After the divorce writs were rejected by the Clerk of Court, the

Superior Court judge for the Family Relations Session and Justice

John P. Cotter of the Connecticut Supreme Court, the adminis-

trator for the Connecticut court system, refused to grant an appli-

cation to enter the writs without payment of the fees.

Gladys Boddie and eight other female divorce petitioners then

brought action in the U. S. District Court of the District of Con-

necticut in which they said among other things:

"This is an action for a declaratory judgment and injunction preventing

the defendants from interfering with the plaintiffs' rights to equal pro-

tection and due process of laws under the Fourteenth Amendment to the

United States Constitution; and the jurisdiction of this court is invoked

under 28 U.S.C, sections 1343 (3), 2201, 2202 and 42 U.S.C, sections

1981, 1983, and 1988."

After reciting that court costs in a divorce are normally in excess

of $60, service by sheriff as much as $15, and service by publication

may exceed $100, the divorce petitioners alleged that each was a

\Velfare recipient and that there was no allowance for legal fees in

the Welfare allotments.

The petitioners then alleged as follows:

"The named plaintiffs have therefore been denied access to the Courts

of Connecticut solely because of inability to pay court fees and expenses,

and have therefore been denied due process and equal protection of the

laws as guaranteed by the Fourteenth Amendment to the United States

Constitution."

Each of the petitioners filed a financial affidavit. The affidavit of

Gladys Boddie is as follows:

FINANCIAL AFFIDAVIT

Affiant hereby respectfully represents that:

1. She is the plaintiff in the above captioned proceeding.

2. Her income consists solely of an allotment received from the Depart-

ment of Welfare, State of Connecticut, totalling $361.50 per month.

3. On the above income she supports herself herself and six children.

4. The normal monthly expenses incurred for herself and her children

are as follows:

Food $141.00

Rent 100.00

Utilities 26.00

Clothing 50.00

Laundry 5.0C
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Household 10.00

Transportation 10.00

Entertainment 12.00

Education 8.00

Miscellaneous 5.00 water bill

Total $367.00

5. She has no assets or property other than personal items, such as cloth-

ing or jewelry, and necessary household furniture, all with an approxi-

mate value of $600.00.

6. Her welfare benefits from the State of Connecticut do not include an

allotment for legal and court fees.

7. She has no income, property or assets from which she can afford to

pay the fees, costs, expenses and security in the proceeding.

8. Her attorney is serving without fee in this case.

/s/ Gladys G. Boddie

The petitioner, Mamie Williams also had six children and a

budget similar to Gladys Boddie. The other petitioners had fewer

children and their Welfare allotments were less, understandably.

The State of Connecticut made a motion to dismiss on the basis

that the petitioners did not show that they had been deprived of

any rights, privileges, or immunity secured by the Constitution and
Laws of the United States.

The matter was argued and the motion to dismiss was wanted
by a three judge federal court on July 16, 1968.

The Circuit Court Decision

In the decision written by J. Joseph Smith of the U. S. Circuit

Court for the Second Circuit, the legal ramifications of this matter

are discussed. Judge Smith points out that the statute in Connecti-

cut requiring the payment of filing fees applies to indigent persons

as well as non-indigent persons, as is the case in Massachusetts.

There is no provision in the statute in either state for fees to be
waived.

The "heart of the matter" as stated by Judge Smith is this:

"May a state limit access to its civil courts and particularly

in this instance, to its divorce courts, by the requirement of a

filing fee or other fees which effectively bar persons on relief

from commencing actions therein?"

The position taken by the Second Circuit in Judge Smith's de-

cision is as follows:

".
. . . we must assume that these plaintiffs are effectively barred from
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bringing suit by the filing fee and other costs. We will assume further

that the |45 filing fee alone is a sufficient bar in the case of some at least

of the plaintiffs. Since anyone who pays the fees may at least file his

complaint, it is plain that there is in effect a classification of prospective

civil suitors between those able to afford the court costs and those unable

to afford them."

Due Process

"Plaintiffs insist that such a classification, based solely on affluence

(or poverty) is inadmissible as in violation of equal protection of the

laws and due process. Plaintiffs argue with considerable force that access

to the civil courts and particularly in domestic relations cases is a right

of great importance, comparable to the right of freedom from imprison-

ment on unjust conviction of crime enforced in criminal and habeas corpus

cases, so that its exercise may not be unequally restricted, under the teach-

ing of, e.g.. Griffin v. Illinois, 351 U.S. 12 (1956), Smith v. Bennett, 365

U.S. 708 (1961), Lane v. Brown, 372 U.S. 477 (1962).

But there are, of course, differences between the right to freedom from

capital punishment or imprisonment and the right of access to civil courts

to adjudicate claims to money or property or adjust marital status.

We have not yet gone so far as to hold that no state services may be

conditioned on payment of fee^^ cf. Harper v. Virginia Bd. of Elections,

383 U.S. 663, 668 (1966) , so long as the fees are reasonably considered

by the legislature to be required for legitimate state purposes."

Equal Protection

"Our problem is whether and to what extent the political theories of

the role of the state toward the indigent have changed as reflected in

present "notions of what constitutes equal treatment for purposes of the

Equal Protection Clause . .
." Political theories of this role are changing

in the particular field brought before us in this action, as witnessed by

the provision for in forma pauperis civil actions by the Congress and
many, perhaps most, of the states.^ But failure of the other states, includ-

ing Connecticut, to keep up with this developing trend has not yet been

considered by any court to constitute a lack of equal treatment under the

Equal Protection Clause."

Who Should Pay?

In the Circuit Court decision, Judge Smith noted that the Equal
Protection Clause "is not shackled to the political theory of a par-

ticular era", and that "Notions of what constitutes equal treatment

2 See tlie Indigent's Right to Counsel in Civil Cases, 76 Y.L.J. 545, 559 n.68 (1967).
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for purposes of the Equal Protection Clause do change."^ It was

also noted that the state does have a direct role in a criminal case.

"In the ordinary civil (including divorce) case the state has no such

direct participation, merely providing the judicial machinery for deter-

mination of the disputes. And the state does have at least two legitimate

purposes in court fees, first, providing financial support for the court es-

tablishment (perhaps one-fifth of its cost in Connecticut, we are told)

,

and second, discouraging resort to litigation in purely frivolous matters,

which might much more often be filed by indigent and affluent alike if

the service were entirely free from cost.

It is, however, entirely possible that the failure of the state to provide

in forma pauperis relief in the civil courts is the product, not of con-

sidered choice or deliberate classification, but rather of inertia born of

lack of existence of the problems of the indigent in present proportions,

or at least lack of recognition of their present extent as it affects availa-

bility to the indigent of the processes of the civil courts open to others.

In these circumstances we should hesitate to act in any case until the or-

dinary political processes have an opportunity to function in normal course.

Many states—at least 23, we are told, as well as the United States,

provide that indigents may proceed in the civil courts in forma pauperis,

without payment of fees. We agree that this is desirable, and that Con-

necticut might well follow the example and remove the discrimination

now suffered by the indigent in access to the civil courts. But we do not

feel that the present system, undesirable as it is, is a denial of a right so

fundamental that the Constitution, by the equal protection or due process

clause, forbids the state from its continuance.

Militating against striking down the present fee legislation by judicial

fiat is the extreme difficulty of judicial determination of the course the

state should be required to follow. Should the relief agencies provide the

fees as part of support to the indigent? From what source should such

funds be obtained, and how should they be administered? Should the

state courts be required to waive court fees for the indigent?"

"The choice of which method is more fitted to the needs and policy

of the state is a legislative choice the courts should take on only if neces-

sary. Likewise with related matters. Should the state pay for the indigent

other quite essential costs, which are not now provided or paid for by

the state for any private litigants, such as process service fees, or service by

publication, investigative and legal services?"

What Costs Should be Paid?

A reading of Senate (1969) No. 668 leads to the conclusion that

it would cover all "quite essential costs" including the fees of an
attorney. House (1969) No. 348 speaks merely of the "costs of

such action or proceeding" and the "filing fee". The House bill

1 In 1816 Simeon Williams, on trial at Cambridge for burglary asked through his

attorney that witnesses be called at the expense of the Commonwealth "the defendant
being very poor". The court said that this was allowable only in capital cases "in
fa^or of life." Notions do change indeed. See: Com. v. Williams, XIII Tyng 501.
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seems limited to the actual filing fees and the traditional "costs"

which are minimal and do not include legal fees, service by publi-

cation, and the normal expenses of litigation and appeal.

It is seriously proposed by legal assistance project attorneys and
other interested groups that all costs, fees, and expenses of litiga-

tion for indigent persons should be underwritten by the state or

county. A deposition where the plaintiff seeks to learn facts to as-

sist him in presenting his case might cost $250.00 for the steno-

graphic transcript and the services of the attorney, and the cost of

summonsing ^vitnesses and paying their fees. The deposition may
well be a "quite essential cost" in a given case and in fact may be

a deciding factor in the end result. It is argued that the indigent

can not afford depositions and the like. It might be observed that

in a tort case handled on a contingent fee it is the lawyer, not the

indigent plaintiff, w^ho advances these costs.

In the concluding paragraph of the Circuit Court decision, Judge
Smith said this:

—

Correction by Legislative Action

"Although with some hesitation, we conclude that the court should not,

by resort to the Constitutional guarantees which for 100 years have been

considered not to demand such state action, attempt to speed up the

amelioration of the lot of the indigent by forcing the state to provide free

access to the civil courts without payment of a relatively modest fee. We
should rather leave this to correction by the political process through

legislative action, which may reach a more satisfactory result more speedily

than the present available machinery of the courts can effectively ac-

complish."

The Present Appeal to the U.S. Supreme Court

In the decision which was appealed to the U. S. Supreme Court,

the indigent petitioners made an analogy to a number of criminal

cases where the U. S. Supreme Court has held that there can be no
denial of justice in a criminal case on the basis that a person does
not have sufficient money to pay for the necessary court costs and
expenses in appealing his conviction. The petitioners rely greatly

on the case of Griffin v. Illinois, 351 U. S. 12 (1956), where the

court said that the state must provide a transcript on appeal to an
indigent prisoner.

In the Griffin case (351, U.S. at 16-17) the court said:

"Providing equal justice for poor and rich, weak and powerful alike is

an age-old problem. People have never ceased to hope and strive to move
closer to that goal. This hope, at least in part, brought about in 1215 the

royal concessions of the Magna Charta: 'To no one will we sell, to no
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one will we refuse, or delay, right or justice. . . No free man shall be

taken or imprisioned, or disseised, or outlawed, or exiled, or anywise

destroyed; nor shall we go upon him nor send upon him, but by the

lawful judgment of his peers or by the law of the land.'
"

In the Boddie case it is argued in behalf of the petitioners that

there is no distinction between a criminal case and a civil case in

the matter of filing fees and the like. It is argued that a divorce

case is one in which the state has an interest, and that a marriage

can only be dissolved by judicial decree.

In the case of Jeffreys v. Jeffreys, 296 N.Y.S. 2d 74, the Ne\v York

Supreme Court said (at page 87):

"Marriage is clearly marked with the public interest. In this State, a

marriage cannot be dissolved except by 'due judicial proceedings' (N. Y.

Const. Art. I, §9) . We have erected by statute a money hurdle to such

dissolution by requiring in many circumstances the service of a summons

by publication. . . . This hurdle is an effective barrier to Mrs. Jeffreys'

access to the courts. The loss of access to the courts in an action for divorce

is a right of substantial magnitude when only through the courts may

redress or relief be obtained. Such a right is, it seems to me, as basic as

Griffin's right to appeal and Mrs. Harper's right to vote. It is manifestly

discriminatory under Griffin standards to deprive Mrs. Jeffreys of that

right while affording it to others with money.

I hold that she has been denied the equal protection of the laws

guaranteed to her by the State and Federal Constitutions." *

The argument has often been made in Massachusetts that some

of the cost of the operation of the courts should be borne by those

who utilize them. The administrative situation in Massachusetts

is such that the county rather than the state is the political subdivi-

sion which pays the court costs. The fees collected do not meet the

cost by any means. The same is true in the State of Connecticut

where filing fees only accounted for one tenth of the $15 million

annual cost of the judicial system.

In the Boddie case the petitioners argued that the wealthy ^vould

not be deterred by legal fees of over $100. Thus the alleged result

is to eliminate only the litigation of the poor without regard to the

merit of that litigation, while even the most frivolous suit may be

filed by a wealthy person.

It might be observed at this point that there are substantial num-
bers of our citizens, who are not receiving public assistance, who
probably cannot really afford the costs of litigation. Included in

this group are many of the wage earners of our commonwealth. We
do not have as much of a problem in a divorce case, for example,

* Note: The Supreme Court of New York is not the highest court of the State of

New York.
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as in some other places because the fees and costs are not as great.

The principle remains the same in any event.

The petitioners in the Boddie case also take the position that

many social scientists have concluded that "non-whites whose in-

come tends to be much lower than that of ^vhites finds it less trouble-

some and less expensive to separate than to divorce."

It is also contended that if indigent persons are barred from di-

vorce, their only position is to separate or to live together in un-

happiness.

In June of 1969 the Connecticut Legislature turned down three

separate bills which would have provided for divorce proceedings

for indioents in Connecticut without cost to the individuals in-

volved. The reaction of the petitioners to this refusal of the Con-

necticut Legislature ^vas that the matter should be resolved by the

court as the "Connecticut courts remain closed to the poor." In

addition, the petitioners say:

"The Sovereign covenanted centuries ago in the Magna Charta not

to sell justice."

THE NEW JERSEY CASE
In Siiber v. Suber, N. J. , (1969) the Superior court of

New Jersey for Union County gave orders to arrange for service of

process without cost to an indigent divorce litigant, saying:

"It is not hard to understand the cynicism of the people of the ghetto

towards our legal system as an outlet for grievances and disputes. A
person charged with a criminal offense is brought before the bar of justice

expeditiously. He is given a free trial, free lawyer, and if necessary free

appeals. Yet a deserted woman, who feels as imprisoned as a convict and

who may be able to free society of the burden of supporting her if she

could remarry, is denied the relief of our courts. It is unjust to give

better treatment to those who break society's laws than to those who
attempt to live by the rule of law and order."

The New Jersey decision was thus based on a concept that the

Constitution requires the same sort of protection on the civil side

of the court as on the criminal side.

It is difficult to understand why the argument in the Boddie case

would not be just as valid for every citizen. Is there a constitu-

tional principle which requires the state to pay the costs for all liti-

rants?

Waiver of Fees In Massachusetts for Divorce Cases

Under the provisions of G. L. Chapter 262 § 4, which deals with

fees payable for the entry of cases in the Supreme Judicial and
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Superior courts, and for divorce or allotment proceedings in the

Superior Court, a $5 fee is required:

—

"provided, however, that the court may, i£ it finds that the entering party

is destitute and unable to pay, order the payment of such entry fee to

be waived."

At one time divorce cases were heard in the Supreme Judicial

Court, and some were heard in the Superior Court. Few cases are

filed in the Superior Court in which a divorce is sought but a pro-

ceeding is possible in that court, and there is authority to waive the

fee. Oddly enough the filing fee in the Massachusetts probate courts

for a divorce is $15.00 while it is only $5.00 in the Superior Court.

The filing fee can be waived in the Superior Court. There
will be four divorce sittings in Suffolk County in 1970, for example.

Position of the State of Connecticut

The State of Connecticut took the position that the Connecticut

Court could not waive payment of the entry fee unless a statute was

enacted (such as G.L. (Ter. ed.) Chapter 262 § 4) and stated further

that forma pauperis procedures are a matter of privilege.

It was further contended that it was for the Legislative Branch

(which provides the funds for all phases of Government) to enact

a law on the subject, and not within the province of the courts to

do so.

The question arises as to whether or not the relief agencies, some
of which are funded in part by federal grants, (one-third) should

provide the funds for payment of fees. The following is a copy of

the budget for the Legal Services Program in Connecticut as ap-

proved by the Department of Health, Education and Welfare.

"Excerpt from Budget for demonstration project

NO. 543 "Legal Services Program"

ATTACHED LIST #3

OTHER EXPENDITURES

25 Panel Lawyers (average 3 clients @
30 hrs. ea. @ rate of $16. per hour,

total of 2250 hours)

ADC
Adult categories

Rental & maintenance of office space 800

sq. ft. @ $4.00 per sq. ft. per one year

and $.50 per sq. ft. for maintenance

Total Regular

Cost Federal

Share

ST.P.

Funds

32,400.00

3,600.00

3,600.00

24,300.00

1,800.00

2,700.00

8,100.00

1,800.00

900.00



7,100.00
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THE 1969 MASSACHUSETTS CASE

Rita Coonch v. Louis F. Musco, Register of Probate

The issue of filing^ fees in divorce cases was raised in Massachu-

setts during 1969 in the Suffolk County Probate Court when an

attorney for the Boston Legal Assistance Project attempted to file

a divorce libel without the payment of a fee. The assistant register

of probate, and the Register of Probate were obliged to refuse to

accept the paper for filing.

When the petitioner could not file the libel ^vithout the payment
of a fee, a mandamus proceeding was commenced in the Suffolk

County Superior Court (No. 642252) under the name of Rila

Coonch V. Louis F. Musco, Register of Probate.

The allegations in this Bill in Equity recited the refusal of the

register to accept the libel and asserted that this refusal amounted
to:

—

1. A violation of Article XI of the Massachusetts Constitution

which reads:

"Every subject of the commonwealth ought to find a certain remedy,

by having recourse to the laws, for all injuries or wrongs which he may
receive in his person, property or character. He ought to obtain right

and justice freely, and without being obliged to purchase it; completely,

and without any denial; promptly, and without delay; conformably to

the laws."

2. A denial of the right to petition the government for redress

of grievances as provided in the U. S. Constitution.

3. A denial of due process of law under the XIV Amendment to

the U. S. Constitution. ( Loving v. Commonwealth of Virginia, 388

U.S. 1 (1967).

4. A denial of equal protection of the law because in the Su-

perior Court filing fees can be waived under G. L. Chapter 262

Section 4.

5. The creation of a distinction bet^veen rich and poor.

From the historical perspective, it might be interesting to keep

in mind that the probate courts of the Commonwealth have been

maintained by either the State or the County without any direct

contribution from the public seeking remedies therein. Prior to

the passage of Chapter 141 of the Acts of 1823, the probate courts

had been maintained by the various counties, the county paying

for stationery, equipment and furnishing quarters for the judges

and registers whose compensation consisted of the fees received by

them for petitions filed in the court. Currently the income from
fees does not begin to cover the cost of the operation of any court.

It is a question of legislative discretion as to whether or not filing
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fees should be ^vaived in appropriate cases in the Probate Courts

of the Commonwealth. There is somewhat of an inconsistency in

providing a method for waiving fees in the Superior Court and re-

fusing to permit a waiver in the Probate Court.

It is a larger question as to ho^v far the indigent or low income

individual, whether receiving welfare or not, should be provided

^vith funds to carry on litigation. The waiver of filing fees seems to

be of small importance in Massachusetts where such fees are $2.00

in the District Court, $5.00 in the Supreme Judicial Court and
Superior Court, and up to $15.00 in the Probate Court.

We do not recotmnend either bill.

2. Service of Process

by Registered or Certified Mail

by Rule of Court

HOUSE .... (1969) .... No. 5000

Appendix A.

An Act to authorize courts to make rules providing for service of process

BY registered MAIL.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as folloius:

1 Section 1. Section 1 of chapter 185 of the General Laws, as

2 most recently amended by chapter 722 of the acts of 1962, is

3 hereby further amended by adding at the end of said section

4 the following words: — Said rules may, notwithstanding any

5 other provision of law, make provision for service of process

6 by registered mail, in such classes of cases, and subject to

7 such conditions and qualifications, as may be determined to

8 be necessary.

1 Section 2. Section 3 of chapter 213 of the General Laws, as

2 most recently amended by chapter 582 of the acts of 1945, is

3 hereby further amended by inserting after the eleventh

4 paragraph the following new paragraph:

—

5 Twelfth: Notwithstanding any other provision of law, the

6 courts may also make and promulgate rules providing for

7 service of process by registered mail, in such classes of cases,

8 and subject to such conditions and qualifications, as the

9 justices of said courts may determine.

1 Section 3. Section 30 of chapter 215 of the General Laws
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2 is hereby amended by adding to the end of said section the

3 following new sentence:—Notwithstanding any other provi-

4 sion of law, said rules may include provision for the service

5 of process by registered mail, in such classes of cases, and

6 subject to such conditions and qualifications, as may be

7 determined to be necessary.

1 Section 4. Section 43 of chapter 218 of the General Laws,

2 as most recently amended by chapter 810 of the acts of 1963,

3 is hereby further amended by inserting after the first sentence

4 the following new sentence: — Notwithstanding any other

5 provision of law, the chief justice may make and promulgate

6 uniform rules providing for service of process by registered

7 mail, in such classes of cases, and subject to such conditions

8 and qualifications, as he may deem necessary.

1 Section 5. Section 50 of said chapter 218, as most recently

2 amended by chapter 810 of the acts of 1963, is hereby further

3 amended by adding the following sentence: — Notwithstand-

4 ing any other provision of law, the court may from time to

5 time make rules providing for service of process by registered

6 mail, in such classes of cases, and subject to such conditions

7 and qualifications, as may deem necessary.

1 Section 6. Section 60 of said chapter 218, as most recently

2 amended by chapter 659 of the acts of 1965, is hereby further

3 amended by adding at the end thereof the following new

4 sentence: — Notwithstanding any other provision of law, the

5 court may make and promulgate rules providing for service of

6 process by registered mail, in such classes of cases, and

7 subject to such conditions and qualifications, as it may deem

8 necessary.

Another bill calls for certified mail as well as registered mail:

—

HOUSE .... (1969) .... No. 2491

Resolve providing for investigation and study by a special commission rel-

ative TO THE EFFICACY OF PRESENT PROCEDURES FOR COMPLETING SERVICE OP

PROCESS AND TO THE DESIRABILITY OF UTILIZING CERTIFIED OR REGISTERED MAIL^

1 Resolved, That a special commission, to consist of two

2 members of the senate, three members of the house of

3 representatives, two members of the Massachusetts bar, one

4 member of a legal service agency, and two persons to be

5 appointed by the governor, all said persons to be conversant

6 with the problems regarding service of process, is hereby

7 established for the purpose of making an investigation and

8 study relative to the efficacy of present procedures for com-
'

9 pleting service of process and to the desirability of utilizing
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10 certified or registered mail.

11 (A) Said commission may travel within or without the

12 commonwealth and may require by subpoena the attendance

13 and testimony of witnesses and the production of books and

14 papers.

15 (B) Said commission shall expend such sums in conducting

16 its investigation and study as may be appropriated there-

17 for.

18 (C) Said commission shall report to the general court the

19 results of its investigation and study, and its recommenda-

20 tions, if any, together with drafts of legislation necessary to

21 carry such recommendations into effect, by filing the same

22 with the clerk of the house of representatives on or before the

23 last Wednesday of December, nineteen hundred and sixty-

24 nine.

Under the provisions o£ G.L. (Ter. Ed.) c. 220 sec. 8,

"Sheriffs, deputy sheriffs, constables and other officers shall serve all

lawful processes issued by a court, judge, judicial officer of county com-

missioners legally directed to them."

and under section 2 of c. 220 it is provided:

—

"The courts of the commonwealth and the justices thereof shall have

and exercise all the powers necessary for the performance of their duties.

They may issue all writs, warrants and processes and make and award

judgments, decrees, orders and injunctions necessary or proper to carry

into effect the powers granted to them, and if no form for such writ or

process is prescribed by statute, they shall frame one in conformity with

the principles of law and the usual course of proceedings in the courts of

the commonwealth."

The type of writ which is most often used in the common^vealth is

represented by the following issued by the Municipal Court of the

City of Boston. A similar type of writ is used in our district courts.

Virtually all contract and tort cases are begun with this form of writ:
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SAMPLE OF WRIT
®ttp (Enmmottui^altti of iHaasartjusptta

Suffolk, ss.

SEAL To the Sheriffs of our several Counties, or their Deputies,

OF THE or any Constable of any City or Town within our said

COURT Commonwealth:

, Greeting.

We Command you to attach the goods or estate of

CLARENCE C. CONSUMER
1800 ELM STREET, BOSTON

of BOSTON in our County of SUFFOLK
to the value of SEVEN HUNDRED FIFTY Dollars:

and summon said defendant the said Defendant (if he

may be found in your precinct) to appear before our Justices

of the Municipal Court of the City of Boston, to be holden at Boston, within

our County of Suffolk, for civil business, on Monday, the second

day of February A.D., 1970 at nine o'clock in the forenoon:

then and there to answer to AGNEW FURNITURE CO. INC.

in an action of CONTRACT
To the damage of the said Plaintiff, (as he it says) the sum ot

FIVE HUNDRED Dollars, as shall then and there appear, with

other due damages.

And have you there this Writ with your doings therein.

Witness, ELIJAH ADLOW, Esquire, at Boston aforesaid, the

thirty first day of December , in the year of our Lord

one thousand nine hundred and sixty nine.

The direction to serve this writ on the defendant is given by the

court to the Sheriff, Deputy Sheriffs, or Constables. The ancient

procedure of having the sheriff take the body of the defendant and

lock him up until he gave a bond still lingers in the printed writ

although such a practice is long gone.

The writ is prepared by an attorney and delivered to the sheriff

or a constable (if the claim is under the statutory amount) and it is

the duty of the officer to make service on the defendant either by

giving him a copy of the writ and a summons in his hand, or by

leaving a copy at the last and usual place of abode of the defendant.

There is of course no difficulty in understanding actual service in

hand of the papers from the court, but there is considerable diffi-

culty otherwise. A typical return of a writ by a deputy sheriff is

as follows:



-Attach.,
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"The law proceeds on the supposition, that at a man's dwellinghouse,

or last a7id usual place of abode (for both must concur,) there will be

some person enjoying his confidence, careful of his interests, and charged

with his concerns, who will give him actual notice, and such service being

the most likely to accomplish that object, the statute for many purposes,

gives it the force and effect of actual notice. The law raises no such pre-

sumption, and the statute gives no such legal effect, to a notice left at

another place. The law assumes that every man must have a domicil, or

place of last and usual abode, within the State or out of it. If the former,

the summons must be left at that place; if the latter, various provisions

are made, adapted to various cases, and best calculated to insure actual

notice to the defendant."

In this case it was declared that the court has no authority to

proceed in a case where the defendant, purportedly lawfully served

with process, comes before the court for the special purpose of show-

ing lack of proper service.

Rule 3 of the Rules of the Superior Court permits notice by or-

dinary mail but this rule does not apply to the original process.

Superior Court Rule 3
Giving of Notice

(Applicable to all cases)

A notice to a party required by or given in pursuance of these rules,

or any statute relative to procedure not requiring a different notice,

shall be in writing, and, except as otherwise permitted by Rule 19, shall

be given to such party or his attorney or any of his attorneys by delivering

the same personally to him or by mailing the same, postage prepaid, to

him at his business address or the address entered under Rule 19.

An affidavit of the person giving the notice shall be evidence thereof.

This rule shall not apply to original process or notice to bring a party

before the court.

And Rule 8 of the rules of the Boston Municipal Court is sub-

stantially similar to the Rule 3 of the Superior Court above set

forth. Rule 3 of the District Court rules is also in this form.

The court rule for the Small Claims^ sessions of the District courts

and the Boston Municipal court provides for service by registered

or certified mail with a return receipt. The procedure is as follows:

1 Massachusetts presently allows .the use of certified mail in small claims proceedings.
See District Court Rule 49. Other states have allowed the use of registered or certi-

fied mail more generally. See, e.g. Illinois Smith-Hurd Ann. Stats, c. IIOA. s. 284 and
c. no, s.13.2; Indiana Stats. Ann., Vol. 2. Part 1, Rule 1-lB; Maryland Ann. Code.
Rule 104(b) (2); Nebraska Rev. Stats., S. 26-124 and 27-204; Ohio Rev. Code Ann. Sec.

2703.23. In New York, the statute provides for mailing and affixing whenever personal
service cannot be made. See New York Civil Practice Law and Rules. S. 308(3). It

should also be noted that the one extensive law review treatment of sewer service

has recommended the use of certified mail as a remedy. See Abuse of Process: Sewer
Service, 3 Colum. J. Law and Soc. Prob. 253 (1967).
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DISTRICT COURT RULES
Rule 49

Notice to Defendant

The clerk shall mail to the defendant, at one or more of the addresses

supplied by the plaintiff, as the clerk may deem necessary or proper, by

registered or certified mail, return receipt requested, the expense being

prepaid by the plaintiff, a notice signed by the clerk, bearing the seal of

the court and bearing teste like a writ, which, after setting forth the name
of the court, shall read substantially as follows:

—

"To {here insert 7iame of defendant) .

" (Here insert name of plaintiff) asks judgment in this court against you
for (here insert the amount claimed in dollars and cents) upon the fol-

lowing claim (here insert the nature of the claim as it appears on the

docket; but no list of items need he included)

.

"The court will give a hearing upon this claim at (here insert the lo-

cation of the courthouse and the room therein, as may be necessary) at

(here insert the hour) o'clock in the (here insert 'forenoon' or 'afternoon'

as the case may be) on (here insert the date, including the day of the

week, as may be prescribed by general or special order of the court)

.

"If you deny the claim, in whole or in part, you must, not later than

(here insert the date including the day of the week, of the second day

before the day set for the hearing), personally or by attorney state to the

clerk, orally or in writing, your full and specific defense to said claim, and

you must also appear at the hearing. Unless you do both, judgment may
be entered against you by default. If your defense is supported by wit-

nesses, account books, receipts or other documents, you should produce

them at the hearing. The clerk if requested will issue summonses without

fee for witnesses.

"If you admit the claim, but desire time to pay, you must, not later

than (here insert the date, including the day of the week, of the second

day before the day set for the hearing) , personally, or by attorney state

to the clerk, orally or in writing, that you desire time to pay, and you

must also appear at the hearing and show your reasons for desiring time

to pay."

The notice to the defendant shall contain the following: "The court may
order the amount found due to be paid in full or by installments and

punish for contempt if the order is not obeyed."

The clerk shall note in the docket the mailing date and address, the

date of delivery shown by the return receipt and the name of the ad-

dressee or agent signing the receipt.

Notice shall be valid although refused by the defendant and therefore

not delivered.

If the notice is returned undelivered, without refusal by the defendant,

or if in any other way it appears that notice has not reached the defendant,

the clerk shall issue, at the expense of the plaintiff, such other or further

notice as the court may order.
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In the Probate Courts and in the Land Court, there is wide use

of registered and certified mail. In both cases, however, the original

process of the court is still served by a deputy sheriff. In divorce

actions, there must also be an identifying witness present at the time

of service. Aside from the original service of process to bring a party

into court. Rule 8 of the Superior Court gives that court wide au-

thority to provide for notice to be given by mail even in the most

important matters.

PROBATE COURT
Rule 8

FURTHER NOTICE
If a notice, given in accordance with the forms approved as provided

by General Laws Chapter 215, Section 30, or otherwise, is held by the

iudo;e to be insufficient, he may order such further notice as the case

requires."

Statutory Background

c. 215, § 30, referred to in the instant rule provides as follows:

"The judges of the Probate Courts or a majority of them shall from

time to time make rules for regulating the practice and for conducting

the business in their courts in all cases not expressly provided for by law

and shall prescribe forms, and as soon as convenient after making or

prescribing them shall submit a copy of their rules, forms, and course of

proceedings to the Supreme Judicial Court, which may alter and amend
them, and from time to time make such other rules and forms for regu-

lating the proceedings in the Probate Court as it considers necessary in

order to secure regularity and uniformity."

In addition, as to notices in Probate Courts it is provided:

"The Supreme Judicial Court and the Probate Courts shall make rules

requiring notice of any hearing, motion or other proceeding before said

courts to be given to parties interested or to the attorneys of record there-

for," c. 215 §31.

It is also provided by statute as to service of citations that further

service may be ordered.

It was held in Attorney General v. Provident Inst, for Savings, 201

Mass. 23, that the probate court did have power to make rules relating

to notice but that the notice must be proper and in some cases must be

personal notice.

Notice by Mail to Out of State Defendants

Under the "Long Arm" statute, G.L. (Ter. Ed.) c. 273 A, various
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types of service of process, including certified or registered mail, are

permitted:

—

§6. Mode of service outside commonwealth; proof of service

(a) When the law of the commonwealth authorizes service outside this

commonwealth, the service, when reasonably calculated to give actual no-

tice, may be made:

(1) by personal delivery in the manner prescribed for service within this

commonwealth;

(2) in the manner prescribed by the law of the place in which the

service is made for service in that place in an action in any of its courts

of general jurisdiction;

(3) by any form of mail addressed to the person to be served and re-

quiring a signed receipt;

(4) as directed by the foreign authority in response to a letter rogatory;

or

(5) as directed by the court.

(b) Proof of service outside this commonwealth may be made by affida-

vit of the individual who made the service or in the manner prescribed

by the law of this commonwealth, the order pursuant to which the service

is made, or the law of the place in which the service is made for proof

of service in an action in any of its courts of general jurisdiction. When
service is made by mail, proof of service shall include a receipt signed by

the addressee or other evidence of personal delivery to the addressee satis-

factory to the court.

§7. Individual making service outside commonwealth

Service outside this commonwealth may be made by an individual per-

mitted to make service of process under the law of this commonwealth
or under the law of the place in which the service is made or who is

designated by a court of this commonwealth."

Notice in Criminal Cases by Mail

In the field of criminal law, the General Court enacted c. 698 of

the Acts of 1968 which allowed alternative service by mail of com-
plaints having to do with "moving" violations. (See G.L. c. 276 s.

25). Previously in 1967 (Acts, 1967 c. 338), service by mail had been
authorized for parking violations. The purpose of both of these

statutes was to eliminate the need to have police officers serve such

summonses and notices, and to free them for more worthwhile as-

signments.

Non-Judicial Proceedings

In connection with notice by mail, we think it of interest to con-

sider a recent decision of our Supreme Judicial Court which deals

with the cancellation of automobile insurance by registered mail.

In Canavan vs. The Hanover Insurance Company ^ 1969 A.S. 873.
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our Supreme Judicial Court had occasion to consider a case in which
the Hanover Insurance Company attempted to cancel a policy by
sending a notice by registered mail to the insured. The facts were
as follows:—

-

"On March 5, 1963, Hanover mailed the policy to Graves at 35 D
Street. On March 6 the envelope was returned marked, "No such number."

On March 14 Hanover again sent the policy in an envelope with the

typed address 35 D Street. On March 15 this was returned, again with the

marking, "No such number." On April 2, 1963, Hanover sent a statutory

notice of cancellation^ giving as reasons, alleged impropriety of registra-

tion, unknown address, and failure to notify the company of change of

address. This cancellation notice was sent to the insured at 35 D Street

and on April 3 was returned, the marking once more being, "No such

number." The effective date of cancellation was stated as April 24. No
notice of cancellation was received by Graves.

On April 29, 1963, the plaintiff, a pedestrian, was struck by the Pontiac

sedan owned and operated by Graves. It is the judgment for that accident

for which Hanover now refuses liability claiming that the policy was

effectively cancelled on April 24."

'NOTE: The statute says:—

'General Laws c. 175, §113A (2) as amended through St. 1956, c. 191,

§1, provides in material part: [N]o cancellation of the policy . . . shall

be valid unless written notice thereof is given by the party proposing can-

cellation to the other party giving the specific reason or reasons for such

cancellation ... at least twenty days . . . prior to the intended effective

date . . . and . . . notice of cancellation sent by the company to the in-

sured, by registered mail, postage prepaid, with a return receipt of the ad-

dressee requested, addressed to him at his residence or business address

stated in the policy shall be a sufficient notice. . .
."

The court held that the cancellation was not effective and said

(page 875):-

"The trial judge made these rulings. The mere sending of notice of

cancellation to the insured by registered mail at the address stated in the

policy without making any effort to ascertain the correctness of that ad-

dress after it knew that the address was incorrect is ineffectual to cancel

the policy."

It should, therefore, be observed that mere mailing of a notice

by registered mail cannot be a sufficient procedure in all cases where

a serious right is involved.

From our discussion it can be seen that our courts have made
rules concerning notice by registered, certified, and even ordinary

mail where it appeared that this method was adequate to guarantee

due process of law. The General Court can and often does specify,

in the interest of fairness and justice, that certain types of notice

shall be given. We are quite willing to endorse and recommend
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the various amendments contained in Appendix A of House 5000,

at which are set forth above under the heading of "An Act to Au-
thorize Courts to Make Rules Providing for Service of Process by
registered Mail". We also recommend that in each instance in the

bill, as it appears here, the words "or certified" be inserted after

the word "registered" so that the courts will be clearly free to pro-

vide for certified mail as well as the more expensive registered mail.

We do not, by endorsing these proposals, necessarily recommend
that service of process by the sheriffs and constables be eliminated

or replaced (most particularly in the case of the original papers) by
mail. Counsel and the parties may conclude that they want to be
sure of service of the papers in the traditional manner. In many
cases this method can never be replaced by the mailman.

3. Special Justices Should Not be Authorized
to Sit in the Superior Court

HOUSE .... (1969) .... No. 3691

An Act authorizing special justices of the district courts to sit in the
superior court on motor tort cases and in misdemeanor sessions in crim-

INAL cases.

Be it enacted by the Senate aiid House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section L Chapter 212 of the General Laws, as most re-

2 cently amended by chapter 810 of the acts of 1963, is hereby

3 further amended by striking out section 14B thereof and insert-

4 ing in place thereof the following section:

—

5 Section 14B. A justice or special justice of the district courts,

6 including the municipal court of the city of Boston, shall at the

7 written request of the chief justice of the superior court, sit in

8 the superior court at the trial or disposition with or without a

9 jury in any part of the commonwealth of any motor vehicle

10 tort action, or of any violation of a by-law, order, ordinance,

11 rule or regulation made by a city or town or public officer, or of

12 any misdemeanor except libel, and during the continuance of

13 such request shall have and exercise all the powers and duties

14 which a justice of the superior court has and may exercise in

15 the trial and disposition of such cases.

16 No justice or special justice so sitting, shall act in a case in

17 which he has either sat or held an inquest in the district court

18 or otherwise has an interest. No justice or special justice of

19 the district courts shall so sit in the superior court, as aforesaid.
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20 unless his name appears on a list submitted to the chief justice

21 of the superior court for the purpose of this section by the chief

22 justice of the district courts.

23 In the event that by reason of his physical or mental dis-

24 ability, death, resignation, retirement or removal any justice or

25 special justice, presiding at a trial pursuant to this section shall

26 fail to sign or return exceptions taken at the trial, to make a

27 report after he has reserved the case for report to the supreme

28 judicial court, to enter a verdict or finding after reserving leave,

29 with the assent of the jury, to do so, to set aside the verdict in a

30 civil action and order a new trial, for a cause for which a new
31 trial may by law be granted, or otherwise to exercise any of the

32 powers and duties granted to him by this section in the dis-

33 position of such case, the chief justice of the superior court may
34 assign any other justice or special justice authorized to sit in

35 the superior court pursuant to this section, or any justice of the

36 superior court, to have and exercise such powers and duties.

37 The chief justice of the superior court may arrange for the

38 holding of such sessions for the trial and disposition of cases

39 under the provisions of this section and for the attendance of

40 such numbers of jurors therefor as the interests of justice and

41 the prompt disposition of such cases may in his judgment re-

42 quire. Such sessions may be held simultaneously with other

43 sessions of the superior court or at other times in the discretion

44 of the chief justice.

1 Section 2. Chapter five hundred and thirty-five of the acts

2 of nineteen hundred and sixty-one, as amended, is hereby re-

3 pealed, except that any justice sitting in the superior court

4 pursuant to said chapter five hundred and thirty-five, as

5 amended, at the trial of any case prior to the effective date of

6 this act, shall continue thereafter, upon assignment by the chief

7 justice of the superior court, to have and exercise all the powers

8 and duties granted to him by said chapter five hundred and

9 thirty-five, as amended, in the disposition of such case.

1 Section 3. Said chapter 212 of the General Laws is hereby

2 further amended by striking out section 14D, inserted by sec-

3 tion 1 of chapter 210 of the acts of 1949, and inserting in place

4 thereof the following section:

—

5 Section 14D. When a justice or special justice of a district

6 court sits in the superior court as above provided, the fact of his

7 holding court and the request of the chief justice of the superior

8 court shall be entered upon the general records of the court,

9 but need not be stated in the record of any case heard.

1 Section 4. Said chapter 212 of the General Laws is hereby

2 further amended by striking out section 14E, as most recently

3 amended, and inserting in place thereof, the following section:

—

4 Section 14E. A justice or special justice of a district court

5 when sitting in the superior court, as provided by section four-
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6 teen B, shall receive from the commonwealth, in addition to his

7 regular salary, upon certificate of the chief justice of the supe-

8 rior court, the amount of expense incurred by him in the dis-

9 charge of his duties in connection with such sessions and also

10 such compensation for each court day, while so sitting, as will,

11 when added to the per diem rate of his regular salary, computed

12 as provided in section eighty-four of chapter two hundred and

13 eighteen, amount to seventy-five dollars a day.

Under the present law, Chapter 212 Section 148, a special justice

of the district courts or the Boston Municipal Court cannot be re-

quested by the chief justice of the Superior Court to sit in that court

for the trial or disposition of motor vehicle tort cases, or violations

of by-laws, or for the misdemeanor sessions.

This amendment would permit the chief justice of the Superior

Court to invite special justices to sit in the Superior Court for such

judicial business.

This is regressive legislation.

The Special Commission of Chapter 158 of the Resolves of 1963

which made a report (House (1964) 3450) entitled "Report of the

Special Commission Relative to the Special Justices of the District

Courts and Certain Related Matters" made a very pointed criti-

cism of special justices in which it was said:

"The theory of a part time judge and a part-time lawyer, which might

have been acceptable at the turn of the century or during the horse and

buggy period of our development, has proved an enigma to the people

of this generation. This unique condition is without parallel in modern

government and its correction should be made forthwith. We cannot in

good conscience further condone this conflict of interest, which is ab-

horrent to our standard of morality."

The same special commission took a poll in which 5,272 lawyers

participated. Of this number 4,472 lawyers opposed part-time

lawyer judges and favored the trend towards full time district court

judges. Some 611 lawyers were content to maintain the existing

system. The others failed to make a significant choice, or did not

receive the ballot.

The above criticism, admitting of little doubt was not so strongly

applied by other members of this special commission who filed an in-

formal dissenting minority report. In the minority report, how-

ever, there were suggestions for the gradual phasing out of part-time

special justices and as persons now holding such appointments re-

tire or pass on, the suggestion was that their places be left vacant.

Another dissenting member said:

—

"The problem, again, is not a new problem and many suggestions have

been made by the Judicial Council and others looking to the day when
this Commonwealth would have only a full-time judiciary."
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Another dissenter said:

—

"The suggestion that we should eliminate part-time justices is endorsed

by practically every member of the Bar, and the very idea of having a

man having a dual capacity of judge and lawyer is disapproved by the

public. . .
."

Tlie commonwealth is committed to a full time district court sys-

tem and is embarked on a firm and gradual shift in that direction.

It is no reflection on any special justice to say that our legal system

has outlived the usefulness of the part-time judge.

There appear to be eighty-one special justices in the common-
wealth. Apart from this group there are some eighteen district

courts where the regular judge is able to despatch the business with

reasonable speed. Of this panel of eighteen, only thirteen have been

requested to sit in the superior court under the present statute.

Only ten have actually sat there.

We oppose this legislation. Nothing should be put forth which

would unnecessarily prolong the part-time judge-part-time lawyer

in this commonwealth. Our recommendations over the years, and
the suggestions made by many others interested in the administra-

tion of justice, have finally led the General Court to put the district

courts on the road to a full-time institution. Changes are always

needed, and there will be more, we are sure. We can not support

legislation which will turn us in another direction. There would
be no particular financial benefit if this bill were enacted. The
present panel of full-time district court judges is not being utilized

as fully as it might be.

4, District Court Judges Sitting in Superior

Court Should Be Authorized to Sit in Gaining
Cases under Chapter 271, Sections 7 and 17

Our attention has been called to that under the Acts of 1968,

chapters 115 and 116, the penalty for certain gaming offenses was

increased. The maximum penalty under c. 271 Sec. 7 for setting

up or promoting a lottery, and for other defined offenses is:

—

"by a fine of not more than three thousand dollars or by imprisonment

in the state prison for not more than three years, or jail or the house of

correction for not more than two and one half years."

There is a like penalty under Section 17 of Ch. 271 for buying

and selling pools or registering bets "upon the result of a trial or

contest of skill, speed or endurance of man, beast, bird, or machine"

and related offenses.

Until 1968 the penalty for these offenses had been a fine of not
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more than two thousand dollars or by imprisonment for not more
than one year.

We do not criticize the increased penalty, but by imposing a more
substantial penalty the offense becomes a felony.

Under the provisions of G.L. (Ter. Ed.) Ch. 212 Sec. 14 B, a dis-

trict court judge may, at the written request of the chief justice of

the superior court, sit in the superior court at the trial or disposi-

tion with or without a jury in any part of the commonwealth of:

—

(1) any motor vehicle tort action;

(2) any violation of a by-law, order, ordinance, rule or regula-

tion made by a city or town or public officer;

(3) any misdemeanor except libel.

As these gaming offenses were misdemeanors prior to 1968, the

district court judge could sit on such cases if assigned to the su-

perior court. This can no longer be done as Ch. 212 Sec. 14 B does

not permit it.

It is possible, however, under the provisions of G.L. (Ter. Ed.)

Ch. 221 Sec. 26, as amended by the Acts of 1969, Ch. 496, for a dis-

trict court judge to sit on the same type of gaming cases in the dis-

trict court since by that statute the jurisdiction of the district court

extends to:

—

".
. . . all felonies punishable by imprisonment in the state prison for

not more than five years. . .
."

among other things. This phraseology includes offenses under Ch.

271 Sec. 7 and Sec. 17. The sentence could not exceed two and one
half years, however.

We conclude that it would be useful to amend Chapter 212 Sec-

tion 14 B to allow a district court judge sitting in the superior court

to hear these gambling cases involving the two sections mentioned.

We therefore recommend the following draft act.

1970 DRAFT ACT
Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 212 of the General Laws is hereby amended by inserting after

2 the word "misdemeanor" in the first sentence the words: "or any offense

3 described in Section 7 or Section 17 of Chapter 271,"

5. REVISION OF CIVIL PROCEDURE
The Demise of Contributory Negligence

On January 1, 1971 a significant change will become effective in
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Massachusetts in the settlement and trial of cases and in particular

automobile tort cases. The rule has been stated as follows:

c. 231 Sec. 85 Contributory Negligence Affirma-

tive Defence; Presumption and Burden of

Proof.—

"In all actions, civil or criminal, to recover damages for injuries to the

person or property or for causing the death of a person, the person in-

jured or killed shall be presumed to have been in the exercise of due

care, and contributory negligence on his part shall be an affirmative de-

fence to be set up in the answer and proved by the defendant."

This statute, which has been in effect since 1914, is repealed, by

Chapter 761 of the Acts of 1969 effective January 1, 1971.

The new statute which replaces section 85 of chapter 231 reads

as follows:

Comparative Negligence

Acts (1969) Ch. 761 (G.L. c. 231 §85)

An Act Limiting the effect of contributory negligence as a defense and

establishing the doctrine of comparative negligence.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

Section 1. Chapter 231 of the General Laws is hereby amended by strik-

ing out section 85 and inserting in place thereof the following section:—

Section 85. Contributory negligence shall not bar recovery in any action

by any person or legal representative to recover damages for negligence

resulting in death or in injury to person or property, if such negligence

was not as great as the negligence of the person against whom recovery

is sought, but any damages allowed shall be diminished in proportion to

the amount of negligence attributable to the person for whose injury,

damage or death recovery is made.

In any such action the court, in a nonjury trial, shall make findings of

fact or, in a jury trial, the jury shall return a special verdict, which shall

state:

(i) the amount of the damages which would have been recoverable

if there had been no contributory negligence; and

(2) the degree of negligence of each party, expressed as a percentage.

Upon such findings of fact or the return of such a special verdict by

the jury, the court shall reduce the amount of the damages in proportion

to the amount of negligence attributable to the person for whose injury,

damage or death recovery is made; provided, however, that if said propor-
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tion is equal to or greater than the negligence of the person against whom
recovery is sought, then, in such event, the court shall enter judgment
for the defendant.

Section 2. This act shall take effect on January first, nineteen hundred
and seventy-one, and shall apply only to causes of action arising on or

after said date.

Because of its universal application and because it is a significant

change in our procedure, it is most necessary for the bench and bar

to take pains to understand the doctrine of comparative negligence.

This doctrine is said to have originated in admiralty law. It is a

rule which permits a damaged plaintiff to recover from a negligent

defendant even though the plaintiff himself may have been guilty

of some causal negligence. The present Massachusetts rule will bar

the plaintiff because of his contributory negligence, but under the

ne^v rule his recovery will be diminished in proportion to the

amount of his negligence.

The new Massachusetts statute follows the "Equal to or Greatei

Than" rule set forth in Sec. 895.045 of the Wisconsin Statutes An-
notated. The language of the Wisconsin statute is identical with
the first paragraph of the new Section 85 of Chapter 231.

It was decided in Wisconsin that the comparative negligence

statute does not permit recovery by a plaintiff who was 50% negli-

gent, Rosenow v. Schmidt (1939) 232 Wis 1, (285 N.W. 755).

There are three main types of comparative negligence rule:

1. The equal to or greater than rule:

(Arkansas, Georgia, Maine and Wisconsin; with Hawaii,

Minnesota and New Hampshire, as well as Massachu-

setts soon to follow)

The plaintiff cannot recover if his negligence is equal to or greater

than that of the defendant.

2. The slight negligence rule:

(Nebraska and North Dakota)

The plaintiff can not recover if his negligence is more than slight.

3. The pure comparative negligence rule:

(Mississippi only)

The plaintiff may recover regardless of his own contributory negli-

gence but the amount of his recovery is diminished by the percentage

of his negligence.

Under the equal to or greater than rule in Wisconsin, it is for

the defendant to show by a preponderance of the evidence that the

plaintiff's negligence is equal to or greater than that of the de-

fendant.

It will take time for the Massachusetts law to develop.

The new Massachusetts statute requires the submission of ques-

tions to the jury and the return of a special verdict; or in the dis-
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trict court a finding of fact by tfie judge. Tfiese special findings are

to specify tfie amount of damage recoverable if the plaintiff had not

been guilty of "contributory negligence" and the percentage of neg-

ligence of each party. The judge is then to reduce the amount of

damages to which the plaintiff is entitled by the percentage attribut-

able to him. If this percentage is 50% or more, the judgments must

be for the defendant.

In Wisconsin a series of special verdict forms and questions has

been developed by the Wisconsin Board of Circuit Judges and its

Civil Jury Instruction Committee. It would be useful for our Mas-

sachusetts courts to make a detailed study of the Wisconsin pro-

cedures as our new statute is modeled almost completely on the

practices existing in Wisconsin. The Wisconsin procedure also re-

quires the jury to make a finding as to what would be 100% of the

damages; and to assess the percentage {as well as the specific acts)

of negligence on the part of defendant and plaintiff. The total dam-

ages are to be expressed by the jury under the heading of (a) per-

sonal injuries (b) medical and hospital expense, (c) loss of earn-

ings to date (d) damage to the automobile, (e) future medical ex-

pense, (f) future loss of earnings, (g) future disability, and other

damage as specified.

We urge the bench and bar to g^ive this matter the consideration

which it demands. Our comments are intended to raise a few of

the myriad of problems that will arise. We trust that all concerned

will appreciate the compelling necessity to become fully informed

on the doctrine of comparative negligence.

6. Unauthorized Use of Photographs

HOUSE .... (1969) .... No. 2248

An Act that provision be made for injunctive relief for the unauthorized

USE of the name, portrait or picture of a person.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 214 of the General Laws is hereby amended by

2 inserting after section 3 the following section:

—

3 Section 3A. Any person whose name, portrait or picture is

4 used within the commonwealth for advertising purposes or

5 for the purposes of trade without written consent may bring a

6 bill of equity in the superior court against the person, firm or

7 corporation so using his name, portrait or picture, to prevent

8 and restrain the use thereof; and may also sue and recover
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9 damages for any injuries sustained by reason of such use and
10 if the defendant shall have knowingly used such person's

11 name, portrait or picture in such manner as is forbidden or

12 unlawful, the court, in its discretion, may award exemplary

13 damages. Nothing contained in this section shall be so

14 construed as to prevent any person, firm or corporation,

15 practicing the profession of photography, from exhibiting in

16 or about his or its establishment specimens of the work of

17 such establishment, unless the same is continued by such

18 person, firm or corporation after written notice objecting

19 thereto has been given by the person portrayed; and nothing

20 contained in this section shall be so construed as to prevent

22 any person, firm or corporation from using the name, portrait

22 or picture of any manufacturer or dealer in connection with

23 the goods, wares and merchandise manufactured, produced or

24 dealt in by him which he has sold or disposed of with such

25 name, portrait or picture used in connection therewith; or

26 from using the name, portrait or picture of any author,

27 composer or artist in connection with his literary, musical or

28 artistic productions wlhich he has sold or disposed of with

29 such name, portrait or picture used in connection therewith.

The Judicial Council made a report on a bill almost exactly simi-

lar to House (1969) 2248 in 1953 at page 23 of its Twenty-Ninth
Report.

At that time, we did not recommend the bill in this form, but we
did recommend the following draft act:

—

DRAFT ACT OF 1953

Chapter 214 of the General Laws is hereby amended by inserting

after Section 1 the following Section lA.

"The Supreme Judicial and Superior Court shall have original and
concurrent jurisdiction under the general principles of equity jurispru-

dence to protect with or without damages the equitable interest of per-

sonality sometimes called 'the right of privacy' of a person against un-

reasonable and serious interference with such person's interest in not hav-

ing his affairs known to others or his likeness exhibited to the public."

In 1966, our Supreme Judicial Court decided the case Brauer vs.

The Globe Newspaper Company, 351 Mass. 53. This was a libel

suit as well as a suit brought for the alleged invasion of privacy.

The plaintiff was a seven-year-old boy whose picture was taken by a

photographer for the Boston Globe in 1962 when the Globe was
conducting a "Globe Santa" series to attempt to raise money for

needy people at Christmas time. The picture was published and
an interview was also published. No particular objection was made
in 1962, but in 1965, about two years after the first publication,
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the same photograph was published in the Globe with the caption

which read "Help for the Mentally Retarded". There was no doubt
that some mistake had been made since the plaintiff was not men-
tally retarded. Passing over the libel aspects of the case, the court

pointed out that one of the plaintiff's claims was based on an alleged

invasion of the right of privacy. The court said:

—

"As yet, no case has determined that there exists in this Commonwealth,

a legally protected right of privacy. See Themo v. New England Newspaper

Publishing Co. 306 Mass. 54, 58; Kelley vs. Post Publishing Company, 327

Mass. 275; Frick vs. Boyd, 350 Mass. 259. However, while carefully pre-

serving the question whether such a right exists, these decisions have set

forth some of the boundaries within which the right, if recognized, would

be actionable."

Our Supreme Court said that the plaintiff in the Brauer case

sought to bring his lawsuit within a group of decisions from other

jurisdictions which now are recognized as holding that "publicity

which places the plaintiff in a false light in the public eye" is ac-

tionable as an invasion of his right of privacy.

In the Brauer case the court made a distinction saying that the

plaintiff was not necessarily cast in a false light in the public eye by

publicity. The court did not find that there were any acts which

familiarized the public with either the name, likeness, or other

means of identifying the plaintiff. The court also said the plaintiff's

picture was recognized only by a small group of intimates. This,

said the Supreme Judicial Court, "falls short of the kind of pub-

licity upon which an action for the invasion of privacy, if acknowl-

edged to exist, would have to be based."

There is a statement in the Restatement of Torts of the American
Law Institute to the effect that a person who unreasonably and
seriously interferes with another's interest in not having his affairs

known to others or his likeness exhibited to the public is liable to

the other. (Vol. 4 Section 867).

In our discussion of this subject in 1953 in our Twenty-Ninth
Report at page 26, we noted that there was then no decision recog-

nizing a right of privacy nor was there any decision denying such

a right. We said then that Massachusetts is therefore in a position

to declare and establish a right and at the same time establish the

procedure to protect it and guard it from abuse. At that time, we
recommended the establishment of privacy as a purely equitable

right within the "general principles of equity jurisprudence."

We said that this right to privacy should be protected, with or

without damages, exclusively in equity in accordance with estab-

lished equitable procedure. To accomplish that result we submitted

the draft act in 1953 which is set forth above.

The case of Frick v. Boyd, 350 Mass. 259 was decided in February
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of 1966. This was an equity action in which the plaintiff sought an

injunction against the distribution of the book entitled "Adventures

In Sharing". The petitioner was able to restrain the distribution of

the book temporarily, and the judge of the Superior Court stated

that the existence of the so-called right of privacy in Massachusetts

had not then as yet been determined. He asked our Supreme Court

to determine whether such a common-law right of privacy existed

and if it did exist, what were the elements of, and defenses to, a

cause of action for invading the right of privacy; and whether or

not in the case of Frick vs. Boyd, the facts showed the invasion of

such a right? The book "Adventures In Sharing" was not in any

sense an adverse comment on the life of the petitioner, Miss Frick.

It was not even a true commercial venture for profit and the conclu-

sion was that the publication would not pay its own expenses.

Miss Frick, herself, acknowledged that the book was not defama-

tory. The court let this case pass from its jurisdiction without de-

ciding very much in regard to the right of privacy. It did say, how-

ever, that if there was any such right, it was not infringed in this

particular case. In the Frick case at page 264 the court says:

"It will be time enough to appraise these authorities and to deal with

difficult questions presented by the assertion of such a right, (of privacy)

when and if we are confronted with some substantial, serious, or indecent

intrusion upon the private life of another. This inoffensive book presents

no such situation."

A collection of legal authorities in regard to the right of privacy

can be found in 350 Mass. 259, at 264.

Recommendations of the Judicial Council

We recommend the enactment of this bill, House (1969) 2248.

The proposed legislation does not extend the equity power of the

court, by specific statute, as far as we suggested in 1953. It does

not allow the equity court, by injunction or otherwise, (including

damages) to protect the so called "right of privacy" under all cir-

cumstances. We suggested the broader power in 1953.

The extent to which the "right of privacy" should be protected

is clearly a matter of legislative policy. The 1969 bill deals only

with the unauthorized and unjustifiable use of the "name, portrait

or picture" of a person "for advertising purposes or for the pur-

poses of trade."

We point out that the larger question of the right of privacy is

still unsettled. If it shall be the intent of the General Court to enact

legislation to protect the "right of privacy" a more comprehensive
bill such as we suggested in 1953 will have to be reported out.



40 JUDICIAL COUNCIL P.D. 144

7. Exemptions for Property Seized on Executions

HOUSE .... (1969) .... No. 3488

An Act exempting certain property from execution.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 235 of the General Laws is hereby amended by strik-

2 ing out section 34 and inserting in place thereof the following

3 section:

—

4 Section 34. The following property of the debtor shall be

5 exempt from seizure on execution:

6 First, The necessary wearing apparel of himself and of his

7 wife and children: one bedstead, bed and the necessary bedding

8 for every two persons of the family; one heating unit used for

9 warming the dwelling house, and fuel not exceeding the value of

10 fifty dollars procured and intended for the use of the family.

11 Second, Other household furniture necessary for him and his

12 family, not exceeding three thousand dollars in value.

13 Third, The bibles, school books and library, used by him or

14 his family, not exceeding two hundred dollars in value.

15 Fourth, Two cows, twelve sheep, two swine and four tons of

16 hay.

17 Fifth, Tools, implements and fixtures necessary for carrying

18 on his trade or business, not exceeding five hundred dollars in

19 value.

20 Sixth, Materials and stock designed and procured by him and

21 necessary for carrying on his trade or business, and intended to

22 be used or wrought therein, not exceeding five hundred dollars

23 in value.

24 Seventh, Provisions necessary and procured and intended for

25 the use of the family, not exceeding three hundred dollars in

26 value.

27 Eighth, One pew occupied by him or his family in a house of

28 public worship; but this provision shall not prevent the sale of a

29 pew for the non-payment of a tax legally laid thereon.

30 Ninth, Boats, fishing tackle and nets of fishermen actually

31 used by them in the prosecution of their business not exceeding

32 five hundred dollars in value.

33 Tenth, The uniform of an officer or soldier in the militia and

34 the arms and accoutrements required by law to be kept by him.

35 Eleventh, Rights of burial and tombs while in use as reposi-

36 tories for the dead.

37 Twelfth, One sewing machine, in actual use by each debtor or

38 by his family, not exceeding two hundred dollars in value.

39 Thirteenth, Share in co-operative associations subject to chap-
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40 ter one hundred and fifty-seven not exceeding one hundred dollars

41 in value in the aggregate.

42 Fourteenth, Estates of homestead as defined in chapter one

43 hundred and eighty-eight of the General Laws.

This bill deals with property which is exempt by statute from
seizure upon execution of a judgment of the court. Certain prop-

erty has traditionally been exempt from seizure to satisfy an ex-

ecution.

It would appear to us that the proposed legislation is such that

we can say it is merely a modernization of the existing state of

things, and a realistic approach to the problem of inflation.

To demonstrate this situation we would point out that presently

household furniture is exempt up to the maximum limit of $1,000
whereas House 3488 of 1969 increases this limit to $3,000. In the

same way, the amount of tools that are exempt are increased from
$100 to $500. The number of animals which are now exempt from
seizure is doubled.

We recommend this bill as an updating of the present statute,

and point out that it does not really change the intent of long-exist-

ing statute law. This bill virtually takes into account the toll of

inflation. The furniture one could have acquired a quarter century
or more ago cannot be acquired now for less than double that sum
or more.
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Table showing exemptions available where property
is subject to seizure to satisfy a judgment of the court.

WHAT IS EXEMPT
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8. Change in Rule 72 of the Superior Court

SUPERIOR COURT RULES

Rule 72 (Amended in 1969)

Taking of Exceptions

(Applicable to all cases)

No exception shall be allowed to any opinion, ruling, direction or

judgment made in the presence of counsel, unless it be taken at the time

such opinion, ruling, direction or judgment is given. Exceptions to a

charge to the jury shall be taken before the jury are sent out. When fur-

ther instructions, rulings or directions are given in the absence of counsel

after the jury have been sent out, exceptions thereto shall be taken within

twenty-four hours thereafter. Exceptions to any other opinion, ruling,

direction or judgment made in the absence of counsel shall be taken by a

writing filed with the clerk within seven days after the receipt from the

clerk of notice thereof.

During the course of the year, the Judicial Council requested the

Committee on Rules of the Superior Court to change Rule 72 so as

to permit the filing of exceptions within seven days after receiving

notice from the clerk instead of three days.

We were advised by Justice Lewis Goldberg that the Rules Com-
mittee had made this suggested revision on October 31, 1969.

Rule 72 now has been amended to extend the three day period to

seven days.

9. Confidential Communications

HOUSE .... (1969) .... No. 4956

An Act to protect confidential communications of persons addicted to

the excessive use of alcoholic beverages and being treated in alcoholic

clinics.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 4C of chapter 111 of the General Laws, as

2 amended by section 4 of chapter 715 of the acts of 1956,

3 is hereby further amended by adding the following para-

4 graph:

—

5 Information or records concerning any applicant for admis-

6 sion under the provisions of this section to hospital and

7 clinic facilities established under section four B and any
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8 communications, and in this section communications shall

9 include conversations, correspondence, actions and occur-

10 rences relating to diagnosis or treatment before, during or

1

1

after institutionalization, regardless of the patient's aware-

12 ness of such conversations, correspondence, actions and occur-

13 rences, and any records, memoranda or notes of the fore-

14 going, shall be confidential and for the exclusive use and in-

15 formation of the said hospital or clinic facilities in the dis-

16 charge of their duties and shall not be disclosed without the

17 consent of the applicant and patient.

Section 4 of Chapter 111 of the General Laws now reads as

follows:

§4C. Admissions to hospitals and clinics for persons addicted to alcoholic

beverages.

Any person who through the excessive use of alcoholic beverages has

become unable to care for himself, his family, or his property, or has be-

come a burden on the public, may voluntarily request admission to the

hospital and clinic facilities established under section four B. Admissions

to such hospital and clinic facilities may also be made on recommenda-

tion by a physician, by the courts, social agencies, families or friends of

such person, or may be made on application for temporary care as pro-

vided in section eighty of chapter one hundred and twenty-three of the

General Laws, or for voluntary admission as provided in section eighty-

six of said chapter one hundred and twenty-three. All admissions under

this section shall be voluntary on the part of the patient and subject to

the approval of the department or its authorized agents. Added St.l950,

c. 800, as amended St. 1956, c. 715, §4.

In our Forty-Third Report for 1967 at page 108 we discussed

the necessity for protecting the confidential communications made
to psychiatrists and psychotherapists.

We determined that the word psychotherapist included not only

psychologists, but social case workers, psychiatric social workers,

marriage counsellors and other persons engaged in "very human
relations".

In our discussion in the Forty-Third Report, we made it very

clear that we did not recommend the extension of the privileged

communications to anyone but the psychiatrists.

By Chapter 418 of the Acts of 1968, the word "psychotherapist" is

defined as a "person licensed to practice medicine who devotes a

substantial portion of his time to the practice of psychiatry."

It was by this act that the privileged communication doctrine was

extended to the psychiatrist. (See: G.L. Ter. ed. Chapter 233 Sec-

tion 20 B).

The proposed statute House (1969) 4956 would extend the privi-

leged communication idea to the same class of persons who were
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excluded from the privilege under Chapter 233 Section 20 B, and
the class which we recommend not be covered by the privilege.

We again express our opinion that this class of persons should

not be included in any statute establishing a privileged communi-
cation.

There is no privilege existing between the doctor and patient in

the ordinary case.

While we are in favor of legislation which deals with the rehabili-

tation of alcoholics, we do not believe that there is any sound reason

to establish a special privileged communication for the victims of

alcoholism.

On the basis of what we said in our Forty-Third Report, we do
not recommend this bill.
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II. PROBATE COURT PROCEDURES
AND PRACTICE

1. District Courts Should Not Attempt to Enforce Probate De-
crees.

2. No Attempt Should be Made to Limit Remarriage of Di-

vorced Parties by the Prohibition of Such Marriages.

3. A Judge of Probate Cannot Forbid Directly the Enjoyment
of Vested Rights in Property Held in Joint Ownership.

4. The Proposed Statutory Trustees Powers Act is Not Recom-
mended as a Guide for the Prudent Man.

5. What Share Should the Widow Take? One Third or Two
Thirds?

1. District Courts Should Not Enforce Probate
Decrees

HOUSE .... (1969) .... No. 1650

An Act providing for enforcement in the district courts of certain orders

and decrees of the probate courts.

Be it enacted by the Senate and House of Representatives in General Cour.

assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 208 of the General Laws is hereby

2 amended by inserting after section 37 the following sec-

3 tion:

—

4 Section 37A. Upon the entry of a decree or order by a judge

5 of a probate court providing for alimony or an annual

6 allowance for the wife or children, the register of the probate

7 court shall forthwith transmit a certified copy of such decree

8 or order to the probation officer of the district court having

9 jurisdiction over the person required by said decree or order

10 to pay such alimony, annual allowance, and such payments

11 shall thereupon be made to said probation officer under such

12 terms and conditions as may be provided in said decree or

1

3

order.

1 Section 2. Chapter 209 of the General Laws is hereby

2 amended by inserting after section 37 the following sec-

3 tion:

—

4 Section 37A. Upon the entry of a decree or order of the

5 probate court, providing for payments to be made under the

6 provisions of sections thirty-two or thirty-seven, the register
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7 of the probate court shall forthwith transmit a certified copy

8 of such decree or order to the probation officer of the district

9 court having jurisdiction over the person required by said

10 decree or order to make such payments, and such payments

11 shall thereupon be made to said probation officer under such

12 terms and conditions as may be provided in said decree or

13 order.

1 Section 3. Chapter 273 of the General Laws is hereby

2 amended by inserting after section 5 the following sec-

3 tion:

—

4 Section 5A. The probation officer shall pay over payments

5 received by him pursuant to the decree or order of a probate

6 court under section thirty-seven A of chapter two hundred

7 and eight or section thirty-seven A of chapter two hundred

8 and nine, in accordance with the terms and conditions

9 provided in said decree or order. Violation of such decree or

10 order by the person required thereby to make such payments

11 may be punished as for a contempt by the district court

12 having jurisdiction over such person.

By Acts, 1969. — Chap. 771 probation officers have now been

provided in the probate courts. Additional duties have been as-

signed to the probate court probation officers as follows:

—

Section 3. Said chapter 276 is hereby further amended by inserting

after section 85 the following two sections:

—

Section 85A. In addition to other duties imposed upon him by the

justices of the probate court, a probation officer of the probate court may,

when ordered to do so by the court, examine all records and files in divorce,

legal separation, annulment, custody and paternity cases in which orders

or decrees have been entered to ascertain whether the persons to whom
payments of money should have been made regularly received the various

and definite amounts provided for in the orders or decrees of the court

and, where there are dependent minor children, that the same are applied

for the support, maintenance, education and betterment of said dependent

minor children, and that said dependent minor children are properly

cared for by their custodian. Said officers shall bring into court when

necessary, by citation or otherwise, all persons who are delinquent in

making payments ordered or decreed by the court and shall ascertain

in the case of dependent minor children whether they are receiving

proper maintenance and education and whether they are liable to become

public charges.

Section 85B. Said probation officer shall have full power, by citation

or other order duly issued by the probate court, to compel the atten-

dance of witnesses to take testimony and do each and everything neces-

sary, including initiating contempt proceedings, to collect any and all

delinquent payments due to any person entitled under order or decree

of said court to receive payments, to make recommendations to the

probate court, where there are dependent minor children, for the better-
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ment of the conditions of said dependent minor children and to ascertain

when requested to do so by the court the moral and general conditions

surrounding said dependent minor children and shall report the result

of such findings to said court.

There is no necessity to act on House (1969) 1650 as the problem

has been solved by Acts, 1969, Chapter 771 authorizing the appoint-

ment of probation officers in the Probate Courts and specifying the

duties which are set forth in the new Section 85 A which was added

to Chapter 276 of the General Laws. We would not have recom-

mended the bill for the reasons given in our 41st report at page 62

in 1965. We are gratified that the General Court has now provided

for probation officers in the probate courts as we recommended this

in the report last mentioned.

No legislation is required.

2. Remarriage of Divorced Persons

HOUSE .... (1969) .... No. 3493

An Act limiting the remarriage of divorced parties.

Be it enacted by the Senate and House of Representatives in General Court

assembled^ and by the authority of the same, as follows:

1 Chapter 208 of the General Laws is hereby amended by in-

2 serting after section 24A the following four sections:

—

3 Section 24B. After a decree of divorce has become absolute,

4 either party may marry again as if the other were dead except

5 that any party having minor issue of a prior marriage not in his

6 custody and which he is under obligation to support by any

7 court decree or judgment, may not remarry in this common-

8 wealth without the order of any judge of the superior court,

9 judge of a probate court or a presiding judge of a district court;

10 the court granting said permission to remarry shall be in that

11 county having jurisdiction over the libel for divorce, in that

12 county in which such minor issue resides or in that county where

13 the marriage license application is made. No marriage license

14 shall be issued to any such party except upon court order. The

15 permission to remarry may be sought by petition and may be

16 heard by the court in an ex parte hearing provided that personal

17 service of a copy of said petition has been made upon the person,

18 agency or institution having custody of said minor issue at least

19 five days prior to said hearing. The moving party shall be re-

20 quired to submit proof of his compliance with such prior court

21 decree or judgment, and no order shall be entered on behalf of
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22 the moving party, or hearing held, unless the person, agency,

23 institution or other entity having the legal or actual custody of

24 such minor issue appear except that such appearance or notice

25 may be waived by the court upon good cause shown. The mov-

26 ing party shall also make service of a copy of said petition to any

27 agency or institution providing any form of public or private

28 assistance to said minor issue in the same manner as that notice

29 which is to be given to the person, agency, institution or other

30 entity having custody of said minor issue. Upon the hearing, if

31 said person submits such proof and makes a showing that such

32 children are not and are not likely to become public charges, the

33 court shall grant such order, a copy of which shall be filed in any

34 prior divorce action of such person in this commonwealth affected

35 thereby; otherwise, permission for a license to remarry shall be

36 withheld until such proof is submitted and such showing is made.

37 Any order made denying said license may be appealed by the

38 moving party. No city or town clerk in this commonwealth

39 shall issue a license to marry to any person required to comply

40 with this section unless a certified copy of a court order per-

41 mitting such marriage is filed with said city or town clerk.

42 Section 24 C. No nonresident of this commonwealth having

43 minor issue of a prior marriage not in his custody and which he

44 is under obligation to support by order or judgment of any court

45 in this state or elsewhere, may marry in this commonwealth un-

46 less he has complied with all of the requirements of the preceding

47 section.

48 Section 24D. If a resident of this commonwealth having such

49 support obligations of a minor as set forth in section twenty-

50 four B of this chapter wishes to marry in another state, he must,

51 prior to such marriage, obtain permission of the court under sec-

52 tion twenty-four B of this chapter, except that in a hearing or-

53 dered or held by the court, the other party to the proposed mar-

54 riage, if domiciled in another state, need not be present at the

55 hearing. If such other party is not present at the hearing, the

56 judge shall within five days send a copy of the order of permisison

57 to marry, stating the obligations of support, to such party not

58 present.

59 Section 24E. This section shall have extraterritorial effect

60 outside the commonwealth; and sections twenty-four B and

61 twenty-four C of this chapter are applicable hereto. Any mar-

62 riage contracted without compliance with this section, where

63 such compliance is required, shall be void, whether entered into

64 in this state or elsewhere.

The purpose of this bill is to provide that a father who has been

divorced cannot remarry unless he can show that he is capable of

supporting his children, if any, who are in the custody of his

divorced wife. A hearing would be held before this divorced father



50 JUDICIAL COUNCIL P.D. 144

could obtain a marriage license, and at such hearing he would have

to show that the children were not likely to become public charges,

that is, dependent upon the welfare for their support. Under the

provisions of this bill, it is, of course, possible that there would be
some instances where the wife would find herself in the situation

which we have just described, but for the most part, it would apply

to the male spouse only.

By other provisions of this bill, non-residents would be bound to

the same obligation if they came into this Commonwealth to marry;

and if a resident of the Commonwealth who was under an order for

support of children, went out of state to marry, he would also be

bound to show that he could support a new family.

There is little doubt that a father under orders of the Probate

Court to contribute to the support of children by a former mar-

riage may find it difficult to assume the burden of supporting a new
family as well. Some multi-married husbands seem to feel that the

fact that they have more than one set of children is an excuse why
they should not support one group which came into being as a re-

sult of a former marriage.

It appears to us that this bill would encourage illegitimacy. It

might be difficult for a person to prove that he can support any

number of children. Unless he could make such proof, his marriage

license would be denied him. If a divorced person seeks to be re-

married, it does not necessarily follow that he will produce another

brood of children. And it does not follow that if he should be able

to show that he was capable of supporting his present children, his

condition might change in the future and he might be rendered un-

capable of supporting two families at some time in the future.

3. Can the Judge Force the Husband or Wife to

Leave the House?

SENATE .... (1969) .... No. 671

An Act permitting a judge of probate to order a husband or wife to vacate

THE marital home.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 208 of the General Laws is hereby amended by

2 inserting after Section 34A the following section:

—

3 Section 34B. Any court having jurisdiction of libels for

4 divorce, or for nullity of marriage or of separate support or
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5 maintenance, may, upon filing of said libel or petition, and

6 during the pendency thereof, order the husband or wife to

7 vacate forthwith the marital home for a period not exceeding

8 sixty days, provided the court finds, after a hearing ex parte,

9 that the health, safety or welfare of the petitioner or libellant

10 and/or the minor children of the parties would be improved

1

1

thereby.

When a marriage has deteriorated badly and one of the parties

is brought to the point of filing a petition for separate support, the

question often arises as to what can be done to prevent the obstrep-

erous husband (or wife) from remaining in the marital home.

It is often the case that the home is owned jointly, as tenants by

the entirety, or in some cases, by the husband alone. It is rarer to

find that the wife is the owner of the marital home. In rented prop-

erty, the lease may be in the name of the husband and wife, or either

of them. With leases it is more difficult to lay down any general

statement. Experience leads us to say that the vast majority of cases

involve the efforts of the wife to make the husband leave. In some

instances, the husband simply refuses to go; and because he may be

the owner, and the person in control of the premises, the judge of

the probate court lacks the power to order him out of his own home
directly.

Because direct action may not be possible, it does not follow that

there is no practical method by which the husband may be forced

to leave the premises where he is possibly affecting the health and

welfare of his wife or his children or both. The common methods

of dealing with this is to advise the husband at a hearing that if he

insists upon staying in the marital home, the judge will make an

order requiring the husband to pay rent on suitable premises to be

occupied by the wife and children. If the husband is faced with this

decision, the almost inevitable result is that he moves out of the

marital home; and seeks less expensive quarters for himself for the

time being. Eventually, and if a divorce results, there is either a

property settlement or the rights of the parties are adjusted by virtue

of a decree of divorce which makes them tenants in common of the

real estate. Upon this event, the property can be sold either with

the cooperation of both parties, or in the last analysis, by order of

the court.

A temporary support order can be obtained very quickly in the

probate court.

Because we feel that a practical method now exists for dealing

with the problems which are the subject of this bill and because we
do not think that any legislation is presently necessary, we do not

recommend this bill.
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Summary of the Legal Problems Involved in

Legislation Governing Property Rights by
Husband and Wife

There is the necessity to view all aspects of any new social legis-

lation. We append this brief summary of applicable law.

In MacNeil v. MacNeil, 312 Mass. 183, the court said at page

185:—

"It is settled that a tenancy by the entirety 'confers upon the husband

rights paramount to those of his spouse under which during his life and

the continuance of the marital relationship he is entitled to possession and

control of the granted premises, together with the use and the profits

therefrom.' Franz v. Franz, 308 Mass. 262, 265. Voight v. Voight, 252 Mass.

582. Cunningham v. Ganley, 267 Mass. 375. Peter v. Sacker, 271 Mass.

383. It follows that the plaintiff was entitled to injunctive relief restraining

the defendant from interfering in any way with his complete rights of

possession and control of the entire property."

Tenancy by the entirety is, of course, the most common form of

real property ownership among married persons in Massachusetts.

One reason for this is that such property is exempt from inheritance

tax in the usual case.

Under Goldman v. Finkel 341, Mass. 492, it was held that even

where a husband purchased real estate so that the title was held by

him and his wife as tenants by the entirety, it could not be said that

it was his sole property even where he had paid all of the considera-

tion and made the mortgage payments.

In some instances, property is held by husband and wife as ten-

ants in common. In other cases, a husband and wife can be joint

tenants. It is interesting to note that the tenancy by the entirety is

the only tenancy which cannot be terminated by the act of one

spouse.

In Giles v. Giles 279, Mass. 469 at page 471, the court said:

—

"This is a libel for divorce by a wife against her husband on the ground

of cruel and abusive treatment. The parties were married on September

27, 1927; they were each about sixty years of age, both had been previously

married, and the libellant had a son by a former marriage, but the parties

had no children by this marriage. They lived together in Cambridge and

Medford in this Commonwealth, and while so living in Medford they

occupied a house owned by them jointly as tenants by the entirety.

Although at common law the right to possession of the house during

the joint lives of the husband and wife is in the husband, Voight v.

Voight, 2.b2. Mass. 582, Licker v. Gluskin, 265 Mass. 403, she was rightfully

occupying it with him during coverture including the period from No-

vember 26, 1930, until December 8, 1930, when she moved out. No ques-

tion respecting the husband's right of possession is involved here. There
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is no evidence or contention that there was any resumption of marital

relations between the parties after November 26, 1930, the last time that

he attempted to strike her."

The above three types of tenancy would cover at least 80% (by

estimate) of all residential property occupied by family groups, ex-

clusive of leaseholds or rented quarters.

The remaining 20% would consist of property owned either by

the husband or the wife alone.

As to property which is leased or rented, it is impossible to de-

cide what the breakdown might be. If the husband is the tenant

either by lease or by agreement with the landlord, he is the person

in control of the leased premises. It might develop that the greater

percentage of property occupied by family units in rental housing

was under the control of the husband, or the husband and wife as

persons in joint control. It would rarely be the case that the wife

would be in absolute control of the leased premises.

On the basis of the foregoing, it would seem logical to come to

the conclusion that:

—

1. Under a tenancy by the entirety, the husband is in exclusive legal

control of a disrupted marital domicile.

2. Under a tenancy at common or a joint tenancy, the husband is in

practical control until the wife decides to take some action to terminate

such a tenancy. Since no one will purchase only a half interest in a

residence, things remain static when marital difficulties arise even

though the wife could legally convey a half interest.

3. The problem in rental housing is not quite so acute, but if the husband

insists upon remaining, and if he holds the lease or is the legal tenant,

his property right and his obligation of contract are legally protected

interests and can not be swept away.

After a divorce the tenancy by the entirety becomes a tenancy in

common, and the interests are usually sold by agreement. In ex-

treme cause the court can direct the disposition of the property and
partition under Chapter 241 is one alternative.

In the case of a decree of separate support under Chapter 209,

Section 32 or a decree allowing living apart for justifiable cause

(Section 36) the property interests of the parties do not change. The
tenancy by the entirety, with the husband in control, would thus

continue unless the parties agreed otherwise.
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4. Statutory Powers for all Trustees?

A Possible Trap for the Unwary

SENATE .... (1969) .... No. 1319

An Act establishing statutory trustees powers.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by inserting after

2 Chapter 203 the following chapter:

3 CHAPTER 203 A.

4 STATUTORY TRUSTEES POWERS ACT
5 Section 1. As used in this chapter: — (a) "trust" means an

6 express trust created by a trust instrument, including a will,

7 whereby a trustee has the duty to administer a trust asset

8 for the benefiit of a named or otherwise described income or

9 principal beneficiary, or both; "trust" does not include a re-

10 suiting or constructive trust, a business trust which provides

11 for certificates to be issued to the beneficiary, an investment

12 trust, a voting trust, a security instrument, a trust created by

13 the judgment or decree of a court, a liquidation trust, or a

14 trust for the primary purpose of paying dividends, interests,

15 interest coupons, salaries, wages, pensions or profits, or em-

16 ployee benefits of any kind, an instrument wherein a person

17 is nominee or escrowee for another, a trust created in de-

18 posits in any financial institution, or other trust the nature

19 of which does not admit of general trust administration; (b)

20 "trustee" means an original, added, or successor trustee;

21 Section 2. A trustee has, in addition to his common law and

22 other statutory powers conferred upon him by the trust in-

23 strument, all powers conferred upon him by this chapter to

24 the extent that they are not inconsistent with the language

25 in the trust instrument. Such powers will continue until the

26 final distribution of the assets of the trust.

27 Section 3. An instrument which is not a trust as defined in

28 Section 1 may incorporate any power in this chapter by refer-

29 ence.

30 Section 4. A trustee has the power, a) To receive additions

31 to the assets of the trust, b) To retain, invest, and reinvest

32 trust assets in accordance with the Prudent Man Rule as

33 stated and interpreted by the Supreme Judicial Court of the

34 Commonwealth of Massachusetts, (c) To sell, to exchange, to

35 lease, and to make contracts concerning real or personal prop-

36 erty for cash or credit, which leases and contracts may extend
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37 beyond the term of the trust; to give or take options; to exe-

38 cute deeds, transfers, mortgages, leases and other instruments

39 of any kind, d) To give or receive general or special proxies

40 or powers of attorney for voting or acting in respect of shares

41 or securities, which may or may not be discretionary and with

42 the power of substitution; to deposit shares or securities with

43 or transfer them to, protective committees' voting trustees or

44 smilar bodies; to join in any reorganization; and to pay as-

45 sessments or subscriptions called for in connection with shares

46 or securities held by the trustee, e) To distribute trust prop-

47 erty in cash or in kind or partly in each, f) To pay or contest

48 any claim; to settle a claim by or against the trust by com-

49 promise, arbitration, or otherwise; and to release, in whole or

50 in part, any claim belonging to the trust to the extent that

51 the trustee deems the claim to be uncollectible.

52 Section 5. With respect to a third person dealing with a

53 trustee or assisting a trustee in the conduct of a transaction,

54 the existence of trust powers and their exercise by the trustee

55 may be assumed without inquiry. The third person is not

56 bound to inquire whether the trustee has power to act or is

57 properly exercising the power; and a third person, without

58 actual knowledge that the trustee is exceedingy his powers or

59 improperly exercising them, is fully protected in dealing with

60 the trustee as if the trustee possessed and properly exercised

61 the powers he purports to exercise. A third person is not

62 bound to assure the proper application of trust assets paid or

63 delivered to the trustee.

64 Section 6. Except as specifically provided in the trust, the

65 provisions of this chapter apply to any intervivos trust estab-

66 lished after the effective date of this chapter and any trust

67 in a will or codicil of a person dying after said effective date.

68 Section 7. If any provision of this chapter or the applica-

69 tion thereof to any person or circumstance is held invalid,

70 the invalidity does not affect other provisions or applications

71 of this chapter which can be given effect without the invalid

72 provision or application, and to this end the provisions of this

73 chapter are severable.

74 Section 8. This act shall become effective days after

75 its enactment.

The Present Statutes

Chapters 203 and 203A of the General Laws deal with the subject

of trusts which are rights of property, real or personal, held by one

party for the benefit of another.

Within the framework of Chapter 203 the General Court has

enacted statutes from time to time which deal only with the basic

elements of trusts.
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Chapter 203 does not cover the entire trust picture in all of its

many aspects. It merely supplements the common law and the de-

cisions of the Supreme Judicial Court on trust matters.

The proposed bill, Senate (1969) 1319, is a measure which at-

tempts to codify many of the non-statutory rules applicable to trusts

and trustees.

Section 4 of the proposed bill would establish certain trustee

powers by statute. This section 4 also attempts to give statutory

recog;nition to the "Prudent-Man Rule".

By reference to the statute proposed, certain administrative pow-

ers and other powers could be incorporated into the trust instru-

ment by reference.

We do not recommend this bill. By Chapter 417 of the Acts of

1969, the Uniform Common Trust Fund Act was given the designa-

tion as Chapter 203A. This present bill is not restricted to common
trust funds so it should have nothing to do with Chapter 203A. We
have communicated again with some of the leading experts in the

trust business at the Old Colony Trust Company, the State Street

Bank, and the New England Merchants National Bank. We have

also discussed the matter with others who are knowledgeable in the

field. If there is one comment which seems common to all of these

people, it is that statutory aids to draftsmanship of trust instruments

should be viewed with caution because the unwary draftsman may
overlook the existence of a statutory power for a trust or a trustee

which should have been expressly eliminated or qualified in the

trust instrument so that unforeseen tax or other disadvantages will

be headed off.

In 1968 we commented on a proposed Uniform Principal and In-

come Act in our annual report at page 87. We made the remark

then which we think bears repeating:—

-

"Trust administration is not an exact science like chemistry or physics.

While useful and reasonable rules are in effect, and are generally fol-

lowed, there are many gray areas where exact and precise definitions are

not possible at the time decisions must be made. Good faith, among
other things, is always a factor in a disputed situation."

Massachusetts has long followed the so-called "prudent-man rule"

which is referred to in Section 4, Line 32 of Senate (1969) 1319.

The Prudent-Man Rule

In Harvard College and Massachusetts General Hospital v. Francis

and Jonathan Amory, decided in 1830, X Pick 446, J. & F. Amory
were left a sum of $50,000:—
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"in trust nevertheless ... to invest the same in safe and productive

stock, either in the public funds, bank shares or other stock, according to

their best judgment and discretion, hereby enjoining on them particular

care and attention in the choice of funds and in the punctual collection

of the dividends, interest and profits thereof, and authorizing them to

sell out, reinvest and change the said loans and stocks from time to time,

as the safety and interest of said trust fund may in their judgment require."

These trustees were not required to give bond and it was pro-

vided that:

"they shall not be held responsible for the acts, doings and de-

faults of each other, but shall simply be accountable respectively

each for his own acts, doings and defaults as such trustees."

Harvard and Massachusetts General, ultimate beneficiaries of the

trust fund, objected to certain losses sustained by reason of the in-

vestment of the trust funds in the stock of two textile manufacturing

companies. The charitable organizations also claimed the whole of

certain dividends when the trustees had treated part as a return of

principal; and the charities made a claim that certain insurance

stocks had been improperly dealt with. At no time was the integrity

of J. and F. Amory involved, it was their business judgment which
caused the complaint.

Most lawyers who deal with trust matters are familiar with this

case, or they should be. It was the first judicial attempt to lay down
rules to govern the conduct of trustees. It may amaze some to know
that in Massachusetts it was once common for the trustee to mingle

trust funds with personal assets. Today this sort of thing would be
horrendous. The famous and oft quoted rule of the case was:

—

"All that can be required of a trustee to invest, is, that he shall conduct

himself faithfully and exercise a sound discretion. He is to observe how
men of prudence, discretion, and intelligence manage their own affairs, not

in regard to speculation, but in regard to the permanent disposition of

their funds, considering the probable income as well as the probable

safety of the capital to be invested."

The definition of the word "trust" in Senate (1969) 1319 is in-

appropriate. It has been suggested that a "trust" should be defined

as "any express trust of property, created by a will, deed, or other

instrument whereby there is imposed on a trustee the duty to ad-

minister property for the benefit of a named or otherwise described

income or principal beneficiary or both."

If it was necessary to exclude certain types of trusts, as indicated

by lines 9-20, it is difficult to understand why a pension or profit-

sharing or employee benefit trust should be excluded.

When and if a proper statutory trustees' powers act is proposed,

this part of the act will need drastic revision.
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Section 2 is not appropriate for all trusts, nor is it very clear as

to what other statutory powers would be conferred upon a trustee

by the "trust instrument". Section 3 does not appear to be a useful

provision. In regard to Section 4, it appears to give a set of admin-

istrative powers to the trustee which could be incorporated by ref-

erence to this statute. In this report, we have set forth what we be-

lieve to be a fairly representative standard set of administrative

provisions for trustees.

In preparing a trust instrument, it is not enough to introduce a

standard set of administrative provisions. A draftsman must be sure

that the so-called standards or conventional set of rules is applicable

in the given case. It would also be true that if a standard set of rules

was made to apply, certain problems might arise unless the drafts-

manship was very carefully done.

It is also important to consider, in the case of many trusts, the

necessity to draft the document to give the maximum tax saving ad-

vantages permitted under the Internal Revenue Code.

A trust which is very appropriate for one person may not be

legally sound as a vehicle for the management of the affairs of an-

other. Anyone who contemplates the creation of a trust should

select the individual or corporate trustee with great care and should

consult a competent lawyer in order to draft a trust declaration or

will which will be appropriate for the instant case. A trust which

saves thousands in taxes may bring undying grief to a family. A
trust which is drawn to save taxes for a wife would be unsuitable

for a brother, or a child.

To give an indication of the type of comprehensive trustees pow-

ers which many skilled attorneys might adapt to a particular case

following a detailed inquiry into the business and family back-

ground of the person seeking to make a trust or will, we have in-

cluded here a specimen of administrative powers. "Boiler-plate"

provisions or "standard" clauses, like dynamite, can cause untold

damage and a great mess unless the responsibility for proper adapta-

tion is placed in the hands of a skilled professional adviser who has

nothing to sell but his time and professional ability.

The following clauses, which are included in many trusts, give

an indication of how little is really accomplished by the proposed

bill. We are not recommending the enactment of the specimen pro-

visions but merely setting them out for the information of the Gen-

eral Court and other parties who may be interested. No legislation

is presently needed, and the bill proposed would not be helpful.

Standard Administrative Provisions for a Trustee

To the extent that administrative provisions could be made stand-
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ard (and this may not be advisable in all cases) the following are

suggested as standard administrati\'e provisions for an inter vivos

trust. Because of tax consequences, and Avhere other considerations

apply, standard provisions can not be used in all cases.

FIRST: The Trustee shall have, in addition to those conferred by law or

otherwise, the following discretionary powers, pri\ileges and exemptions:

(a) To administer, invest, and reinvest the trust fund in any property,

including real and personal property, stocks, bonds, and other securities,

investment companies and common trust funds (without the necessity

of notice to beneficiaries), in any state or jurisdiction, and whether or not

of a kind or in a proportion ordinarily considered suitable for trust in-

vestments. To make secured or unsecured loans and, with respect to mort-

gages and other security held by the trust, to modify the terms thereof,

to release partially, to foreclose and to purchase at foreclosure sales. To
permit all or any part of the trust property to be held in the custody

of a banking institution or brokerage house.

(b) To participate in any reorganization, recapitalization, merger or

similar transaction; to give proxies or powers of attorney with or without

power of substitution for voting upon any shares or certificates of interest

belonging to the trust.

(c) To manage real property in such manner as the Trustee shall deem
best, including authority to erect, alter, or demolish buildings, to improve,

repair, insure, subdivide and vacate any of said property; to adjust bound-

aries, to dedicate streets or other ways for public use without compensa-

tion; to impose such easements, restrictions, conditions, stipulations and
covenants as the Trustee may see fit; to lease for such terms and on such

terms as the Trustee deems advisable and whether or not the lease may
extend beyond the term of the trust.

(d) To sell at public or private sale, and to exchange or partition all

or any part of the property held by the trust, without order or license

from any court, and to execute any and all deeds and other instruments

necessary or appropriate therefor, with or without covenants, warranties

and representations.

(e) To borrow money from the Trustee individually or from others

upon such terms and conditions as the Trustee deems advisable and to

mortgage and pledge trust assets as security for the repayment thereof.

(f) To carry stock certificates and other property of the trust in the

form of street certificates or in the name of a nominee or any person, in-

cluding its own, or in any other form, without disclosing the existence of

any trust.

(g) To hold separate trusts or any share of a trust in one or more

consolidated funds in which the separate trusts or shares shall have un-

divided interests. On any division or distribution of the trust property,

to make the same in cash or in kind or partly in each at such values as

the Trustee determines to be reasonable.

(h) To make any payment or distribution directly to any beneficiary

whether or not competent or to apply the same for his benefit and in the



60 JUDICIAL COUNCIL P.D. 144

case of a minor to deposit the same in a savings bank in his name or to

invest the same in a custodianship or trust for his benefit.

(i) To determine in accordance with reasonable accounting practice

what shall belong and be chargeable to principal and what shall belong

and be chargeable to income, and in making that determination the

Trustee may employ an accountant or attorney-at-law and rely upon his

opinion; provided, however, that all capital gains distributions from in-

vestment companies shall be treated as principal. To amortize or refrain

from amortizing premiums on securities purchased at more than par.

(j) To retain such reserves out of income as the Trustee deems proper

for expenses, taxes, depreciation and other liabilities of the trust.

(k) To settle by compromise or arbitration or otherwise any and all

claims and demands in favor of or against or in any way relating to the

trust property upon such terms as the Trustee deems advisable.

(1) To hold life insurance policies without any obligation for the pay-

ment of premiums or any obligation to take any action towards the col-

lection of the proceeds unless indemnified against loss or expense oc-

casioned thereby. No insurance company need see to the application of

any amount paid by it to the Trustee and a receipt by the Trustee shall

be a full discharge of the insurance company with respect to such payment.

It is the Donor's intention to give the Trustee wide discretion in mat-

ters of management of the trust property and the foregoing enumei'ation

of powers is not intended to exclude other powers reasonably incidental

to such management.

SECOND: No person to whom any interest is given, whether in income or

principal, shall have power to anticipate, alienate, dispose of or encumber such

interest or income by anticipation or to subject the same to his debts or lia-

bilities, and no such interest or income shall be liable for his debts or lia-

bilities.

THIRD: Nondiscretionary payments of income shall be made at least as fre-

quently as quarterly. All accumulated and accrued income of a deceased in-

come beneficiary which has not been paid over prior to his death shall be

treated as income for the next successive estate.

FOURTH: Any interest in the trust property may be disclaimed in whole

or in part by an instrument in writing signed by the beneficiary thereof and

delivered to the Trustee, and in such event the interest so disclaimed shall be

disposed of as though said beneficiary were not living.

FIFTH: Any Trustee may at any time resign as Trustee or disclaim or re-

lease any power in whole or in part by an instrument in writing, duly signed,

acknowledged before a notary public and delivered to any Co-Trustee, and if

none, to my beneficiary. Said disclaimer or release may be for such period

of time as such Trustee may specify without in any way affecting the con-

tinuance of the power in any other Trustee.

SIXTH: At any time during which there is more than one Trustee, a

Trustee may from time to time delegate in writing the power to sign checks

and the custody of the trust fund to a Co-Trustee for such period or periods
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of time as he may determine, and other powers and discretions may be dele-

gated for periods not exceeding one year at a time; provided, however, that
any powers or discretions withheld from any Trustee by the terms of this Dec-
laration of Trust shall not be delegated to such Trustee under this Article.

SEVENTH: Pending the qualification of any Successor Trustee, the Trustee
then in office shall have all the powers, discretions and exemptions given to

the Trustees*

EIGHTH: No Trustee shall be required to give bond or furnish surety on
any bond required by law.

NINTH: No Trustee shall be liable for, nor unless requested in writing

by a beneficiary shall be obliged to inquire into, the acts or omissions of any

Co-Trustee, any prior Trustee or any person administering the Donor's estate.

TENTH: If this Declaration of Trust is recorded in a Registry of Deeds,

any amendment, revocation, resignation, appointment, acceptance of trust, or

other instrument may, but need not, be recorded in said Registry.

ELEVENTH: A written statement of any Trustee at any time as to any

facts relative to the trust may always be relied upon and shall always be con-

clusive evidence in favor of any transfer agent and any other person dealing

in good faith with the Trustee in reliance upon such statement.

TWELFTH: The Trustee shall render accounts of the administration of

the trust annually, except no such account shall be required during the Donor's

lifetime unless requested in writing by him or by his guardian or conservator.

The assent by all the persons who, for the period of any account, were en-

titled or eligible to receive the income of the trust and on the last day of the

accounting would have been entitled to receive the principal of the trust if it

had then terminated and who were of full age and legal capacity (but if

under guardianship or conservatorship, then by his guardian or conservator,

or if deceased, by his Executor or Administrator) , shall make such account,

in the absence of fraud or manifest error, binding and conclusive upon all

persons then having or who may thereafter have any interest, vested or con-

tingent, in the income or principal of the trust estate. The failure of any

such person to object to any such account by a writing mailed to the Trustee

within sixty days of the receipt of a copy of the account shall be deemed
to be an assent by such person.

THIRTEENTH: The trustee may accept additions to the trust from sources

other than the estate of the decedent or the settler of the trust.

FOURTEENTH: The trustee shall have the authority to employ any bank or

trust company incorporated in this commonwealth, any national bank located

in this commonwealth, and any other state-chartered bank which may have

trust powers, as custodian of any securities held as a fiduciary and the cost

thereof, except in the case of a corporate fiduciary, shall be a charge upon
the trust.

FIFTEENTH: In the case of the survivor of two or more trustees here-

under, such survivor may continue to administer the property of the trust
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without the appointment of a successor trustee who has ceased to act and to

exercise or perform all the powers given to the original trustee unless such

action shall be contrary to an express provision of the trust. The trustees shall

have the authority, under appropriate circumstances, to hold the property of

two or more trusts or parts of such trusts created by the same instrument as

an undivided whole without separation as between such trusts or parts, pro-

vided that such separate trusts or parts shall have undivided interests and

provided further that no such holding shall defer the vesting of any estate

in possession or otherwise.

5. What Share Should a Widow Take? One
Third? or Two Thirds?

HOUSE .... (1969) .... No. 347

An Act increasing a spouse's share of property not disposed of by will.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 190 of the General Laws is hereby amended by

2 striking out section 1, as recently amended by section 1 of

3 chapter 316 of the acts of 1956, and inserting in place thereof

4 the following:

—

5 Section 1. Spouse's share of property not disposed of by

6 will. A surviving husband or wife shall, after the payment of

7 the debts of the deceased and the charges of his last sickness

8 and funeral and of the settlement of his estate, and subject to

9 chapter one hundred and ninety-six be entitled to the follow-

10 ing share in his real and personal property not disposed of by

11 will:

12 (1) If the deceased leaves kindred and no issue, and it

13 appears on determination by the probate court, as hereinafter

14 provided, that the whole estate does not exceed fifty thousand

15 dollars in value, the surviving husband or wife shall take the

16 whole thereof; otherwise such survivor shall take fifty thou-

17 sand dollars and two thirds of the remaining personal and

18 two thirds of the remaining real property. If the personal

19 property is insufficient to pay said fifty thousand dollars, the

20 deficiency shall, upon the petition of any party in interest, be

21 paid from the sale or mortgage, in the manner provided for

22 the payment of debts or legacies, of any interest of the

23 deceased in real property which he could have conveyed at

24 the time of his death; and the surviving husband or wife shall

25 be permitted, subject to the approval of the court, to pur-

26 chase at such sale, notwithstanding the fact that he or she is
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27 the administrator of the estate of the deceased person. A
28 further sale or mortgage of any real estate of the deceased

29 may later be made to provide for any deficiency still remain-

30 ing. Whenever it shall appear, upon petition to the probate

31 court of any party in interest, and after such notice as the

32 court shall order, and after a hearing thereon, that the whole

33 amount of the estate of the deceased, as found by the

34 inventory and upon such other evidence as the court shall

35 deem necessary, does not exceed the sum of fifty thousand

36 dollars over and above the amount necessary to pay the debts

37 and charge of administration, the court shall itself by decree

38 determine the value of said estate, which decree shall be

39 binding upon all parties. If additional property is later

40 discovered, the right or title to the estate covered by such

41 decree shall not be affected thereby, but the court may make
42 such further orders and decrees as are necessary to effect the

43 distribution herein provided for.

44 (2) If the deceased leaves issue, the survivor shall take

45 fifty thousand dollars and two thirds of the remaining per-

46 sonal and two thirds of the remaining real property.

47 (3) If the deceased leaves no issue and no kindred, the

48 survivor shall take the whole.

The proposed act would change the law which applies when
either the husband or wife dies with property not disposed of by a

will. The present statute prefers the surviving spouse over relatives

where there has been no issue surviving. In 1945 the share of the

surviving spouse was increased from $5,000 to $10,000; and in 1956,

to $25,000. The proposal can be analyzed as follows:

—

PRESENT LAW

If the deceased leaves kindred and
no issue, and the estate does not
exceed $25,000, the surviving hus-

band or wife shall take the whole.

If the deceased leaves kindred and
no issue, and the estate exceeds
$25,000, the survivor shall take

$25,000 and i/g of personal and 1/2

of real property.

If the deceased leaves issue, the

survivor shall take I/3 of personal
and 1/3 of real property.

If the deceased leaves no issue and
no kindred the survivor shall take
the whole.

PROPOSED LAW

If the deceased leaves kindred and no
issue, and the estate does not exceed
$50,000, the surviving husband or wife
shall take the whole.

If the deceased leaves kindred and no
issue, and the estate does exceed
$50,000, the survivor shall take

$50,000 and % personal and % real

property.

If the deceased leaves issue, the sur-

vivor shall take $50,000 and y^ of re-

maining real and personal property.

If the deceased leaves no issue and
no kindred, the survivor shall take

the whole.
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So far as the proposed legislation would increase the amount from

$25,000 to $50,000 where there has been no surviving issue, and so

far as the proposed legislation would increase the share of the sur-

viving spouse from 1/2 to 2/3 of the real and personal property

where there has been no issue, we recommend the bill.

The great question involved here is whether or not the General

Court wishes to change the law so that the surviving wife or hus-

band will take 2/3 and the issue only 1/3. Under the present law,

if a man dies leaving a surviving wife and two children, the widow
takes 1/3 and each of the two children take 1/3, where the property

has not been disposed of by a will.

This is in accordance with the present provisions of Chapter 190,

Section 1 (2) which reads:

—

"If the deceased leaves issue, the sinviving shall take 1, 3 of the

personal and 1/3 of the real property."

In House (1969) 347 the amended section would read:

"If the deceased leaves issue, the survivor shall take S50,000

and 2/3 of the remaining personal and 2/3 of the remaining

real property."

We have no hesitancy in increasing the monetary limits now set

forth in Chapter 190, Section 1. If for no other reason than infla-

tion, such limits are not now realistic although they may have been

in 1956. The proposed change in Section 2 which gives the ^vidow

2/3 and the children 1/3 is a matter of legislative policy. It should

be studied well before the l/3-2/3rds rule is reversed in favor of the

wife.
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III. CORRECTIVE LEGISLATION

1. Increase in the Homestead Exemption

2. Technical Change in Small Loans Law

1. Increase in the Homestead Exemption

HOUSE .... (1969) .... No. 1240

An Act increasing homestead exemptions.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section L Chapter 188 of the General Laws is hereby

2 amended by striking out section 1, as most recently amended

3 by section 1 of chapter 32 of the acts of 1939, and inserting in

4 place thereof the following section:

—

5 Section J. A householder who has a family shall be en-

6 titled to acquire an estate of homestead to the extent of ten

7 thousand dollars in value in the land and buildings thereon

8 owned or rightly possessed by lease or otherwise and occupied

9 by him as a residence; and such estate shall be exempt from

10 the laws of conveyance, descent and devise and from attach-

11 ment, levy on execution and sale for the payment of his debts

12 or legacies, except

—

13 (1) Sale for taxes.

14 (2) Attachment, levy and sale in the following cases:

15 (a) For a debt contracted previous to the acquisition of

16 said estate of homestead.

17 (b) For a debt contracted for the purchase thereof.

18 (c) Upon an execution issued from the probate court to

19 enforce its decree that a husband pay a certain amount weekly

20 or otherwise to support his wife or minor children.

21 (d) Where buildings on land not owned by the householder

22 are attached, levied upon or sold for the ground rent of the lot

23 of land whereon they stand.

1 Section 2. Said chapter 188 is hereby further amended by

2 striking out the first sentence of section 9, as most recently

3 amended by section 2 of said chapter 32, and inserting in place

4 thereof the following sentence:—If the property of a debtor

5 is assigned under the laws relative to insolvent debtors, and

6 such debtor claims, and it appears to the court wherein the

7 proceedings in insolvency are pending, that he is entitled to
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8 hold a part thereof as a homestead and that the property in

9 which such estate of homestead exists is of greater value than

10 ten thousand dollars, the court shall cause the property to be

11 appraised by three disinterested appraisers, one of whom shall

12 be appointed by the insolvent, one by the assignee and the

13 third by the court; or if either the assignee or insolvent

14 neglects to appoint the court shall appoint for him.

1 Section 3. Chapter 236 of the General Laws is hereby

2 amended by striking out section 18, as most recently amended
3 by section 4 of said chapter 32, and inserting in place thereof

4 the following section:

—

5 Section 13. If a judgment creditor requires an execution

6 to be levied on property which is claimed by the debtor to be

7 as a homestead exempt from such levy, and if the officer hold-

8 ing such execution is of opinion that the premises are of

9 greater value than ten thousand dollars, appraisers shall be

10 appointed to appraise the property in the manner provided by

11 section six. If, in the judgment of the appraisers, the premises

12 are of greater value than ten thousand dollars, they shall set

13 off to the judgment debtor so much of the premises, including

14 the dwelling house, in whole or in part, as shall appear to

15 them to be of the value of ten thousand dollars; and the resi-

16 due of the property shall be levied upon and disposed of in like

17 manner as land not exempt from levy on execution; and if the

18 property levied on is subject to a mortgage, it may be set off

19 or sold subject to the mortgage and to the state of homestead,

20 in like manner as land subject to a mortgage only.

The nature of the homestead estate is something which is little

understood in these days. Writing in 1959 in the annual survey of

Massachusetts Law, Cornelius J. Moynihan and Frederick B. Daly

said "Estates of homestead no longer serve any purpose so no one

claims such a state and the law of homestead is a dead letter."

At the present time, any estate of homestead is limited to $4,000

in value of land and buildings. It may be acquired by a "house-

holder" who has a family. In order to acquire an estate as a home-

stead, it must appear that such is the interest conveyed by the deed.

If the homestead estate is not set forth in the deed, it must be de-

clared by the claimant in a document duly signed, sealed and ac-

knowledged and recorded in the Registry of Deeds. In rare cases

this procedure is followed in modern times, but it is not customary

any longer. It has been held, however, that this estate exists until

the coming of age of the youngest child and the death of a widow.

Drettun v. Fox, 100 Mass. 234 (1868). Without attempting to set

forth a dissertation on the subject of homesteads, then we merely

note that it is an estate which is exempt from execution for the pay-

ment of debts of the person who claimed or acquired the estate.
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It is also exempt from dissent and devise and from attachment for

the payment of debts and legacies of the persons claiming home-
stead. The exceptions to this are in Section 1 of Chapter 188.

This bill increases the homestead estate from $4,000 to $10,000.

Again we see that inflation has reared its ugly head for it is obvious

that an estate in homestead many years ago up to the limit of $4,000

quite possibly is only equivalent of the same estate up to the limit of

$10,000 in these times. If we are to maintain the homestead estate,

there is no reason why we should not increase the limit of the ex-

emption to $10,000. For this purpose, therefore, we recommend
House 1240 without necessarily passing upon the desirability of the

homestead estate.

HOMESTEAD AGAIN

HOUSE .... (1969) .... No. 1644

An Act increasing the amount of exemption allowed by law to owners
OF estates of homestead.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 188 of the General Laws, as appearing in section 1

2 of chapter 32 of the acts off 1939, is hereby amended by

3 striking out, in line 3, the words "four thousand" and
4 inserting in place thereof the words:—twelve thousand.

This bill would increase the homestead exemption to $12,000
rather than the $10,000 we have already recommended in connec-

tion with House (1969) 1240.

We do not recommend this bill. We have commented on House
(1969) 1240 and have recommended it. Further consideration of

House (1969) 1644 is unnecessary in view of the more comprehen-
sive provisions of House 1240. A ten thousand dollar limit is a
fair one.

2. Technical Change in Small Loans Law

HOUSE .... (1969) .... No. 1249

An Act to confirm certain provisions of the small loans law to the uni-

form commercial code.
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Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 140 of the General Laws is hereby amended by

2 striking out section 107, as presently existing, and by sub-

3 stituting therefor the following section:

—

4 Section 107. If a loan to which sections ninety-six to one

5 hundred eleven, inclusive apply is secured by a security

6 interest or pledge of personal property or by an assignment

7 of wages, the security interest, unless it secures future ad-

8 vances, shall be discharged, the pledge restored or the assign-

9 ment released upon payment or tender of the amount legally

10 due under said sections. If such security interest secures

1

1

future advances, it need not be discharged except at the

12 borrower's written request and shall be discharged upon

13 such request unless such future advances have been made.

14 Such payment or tender may be made by the debtor, by

15 any person duly authorized by him, or by any person having

16 an interest in the property subject to the security interest

17 pledged or in the wages assigned. Whoever refuses or neglects

18 to discharge a security interest as aforesaid, release an assign-

19 ment or restore a pledge to the party entitled to receive the

20 same, after payment of the debt secured thereby or the

21 tender of the amount due thereon as aforesaid, shall be liable

22 in tort to the borrower for all damages thereby sustained by

23 him.

Section 107 of Chapter 140 deals with the discharge of a mort-

gage or pledge of personal property or an assignment of ^vages

which is given to secure a small loan. Upon repayment of the loan,

the present law provides that the borrower will upon request be

discharged of any outstanding assignments, mortgages, pledges, etc.,

which he may have given.

If the lender refuses to give a discharge when the borrower is

entitled to one, he may be liable to the borrower for any damages

that result.

There is no essential change in this statute which is for the pro-

tection of the borrower.

The amendment adds to the law the concept of the security in-

terest which is traceable to the Uniform Commercial Code now in

effect in Massachusetts. In addition, there is a new provision which

applies to pledges, mortgages, or security interests, which are given

to secure advances of money which may be made in the future. A
borrower may be caught up at any given time but it may be reason-

able to have a mortgage or pledge or some interest outstanding in

favor of a lender who will within a reasonably short time be again

advancing money to the particular individual. The amendment
would allow such security interests to remain outstanding unless the
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borrower requests that they be discharged because no advances are

currently being made.

Naturally the lender could again insist upon a security interest if

he should make additional loans.

In line 16 we note that the word "or" has been omitted after the

^vords security interest.

We recommend this bill as a clarification of the existing la^v^ pro-

\ided that the word "or" is inserted on line 16 as indicated.
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IV. CRIMINAL LAW AND PROCEDURE

1. Probation should be a sentence for the strictly limited purpose

of allowing an appeal from an adjudication of guilt

2. The present 60 day rule on revision of certain sentences is

reasonable and should not be relaxed. (District Courts)

3. Bail reforms

4. Punishment of corporations by fine

5. Criminal liability of the corporation and its agents

1. Appeals from Probation

SENATE .... (1969) .... No. 667

An Act providing that an appeal shall be allowed to the supreme judicial

COURT from a disposition OF PROBATION OR A SUSPENDED SENTENCE WHERE

probation has been given.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 28 of chapter 278 of the General Laws is hereby

2 amended by adding the following paragraph:

—

3 A disposition of probation or a suspended sentence where

4 probation has been given, shall be a judgment within the

5 meaning of this section and shall be appealable.

The Right of Appeal by

Persons Who Are Placed on Probation

In Commonwealth v. Brigham, XVI Pick (33 Mass.) 10, (1834)

Chief Justice Lemuel Shaw commented on a statute which required

a bond as a condition precedent to the filing of an appeal. Suffi-

cient sureties were also required and Brigham could not obtain the

sureties for his $2000 appeal bond. Speaking of the statute involved,

(St. 1832, c. 130 s. 3) Shaw said:—

"The right of appeal is strictly conditional, and that upon a condition

precedent. The condition is, to give such recognizance at such convenient

time within the term. The appeal is from the conviction, not from the

sentence." (italics added)

Shaw's decision denied Brigham his right of appeal as he had not

given sufficient sureties under the old law. Shaw did seem to sug-

gest the necessity for legislation, although rather indirectly, lie said:



P.D. 144 JUDICIAL COUNCIL 71

"It was compotent for the legislature to allow a right of appeal, in such

cases and upon such terms as they might prescribe, and, in this respect,

it was in their power to take into their view, any consideration of justice

and policy.

We think they have put the matter beyond doubt, by giving the right

of appeal only on the terms of providing sufficient sureties, and that the

courts of justice are bound by the terms of the statute."

What did Shaw mean: "The appeal is from the conviction, not

from the sentence"?

The present text of section 28 of Chapter 278 reads as follows:

—

§28 Appeal to Supreme Judicial Court.

A defendant aggrieved by a judgment of the superior court founded

upon a matter of law apparent upon the record in any criminal proceed-

ing, except a judgment upon a plea in abatement, may appeal therefrom

to the supreme judicial court."

This section 28 of Chapter 278 is not the exclusive right of appeal

which can be exercised by a convicted person. It is first of all lim-

ited to cases where the defendant says that there is a "matter of law

apparent on the record" and secondly there must be a "judgment."

As Shaw said in 1834, the legislature may "allow a right of appeal,

in such cases and on such terms as they might prescribe." This is

only one of the "cases" where the right of appeal is given. The
error apparent from the record^ necessarily means that there is a

bill of exceptions, a report, or a case stated or agreed facts. The evi-

dence in the stenographic transcript is not the "record" under this

section. We think that the limited application of Section 28 of

Chapter 278 should be noted carefully before we discuss the broader

aspects of the suggested legislation. If enacted, it would not apply

to appeals in general.

The bill adds to Section 28 the concept that a "judgment" shall

for the purposes of an appeal under this section, which deals only

with errors of law apparent on the record, include (a) probation

—

which is not any sort of judgment at all, and (b) a suspended sen-

tence followed by probation—which is a final judgment, but one

wrapped in confusion and uncertainty. The probation here is pos-

sibly a mere condition of the delay in the execution of the sentence

which has been suspended.

iFor example, the record in Com. v. Berney 353 Mass., 571, "shows only the com-
plaints and the facts that the defendant was convicted and fined." In that case the

record did not contain the Brookline traffic law which Berney sought to have de-

clared invalid. The record contained no evidence at all. The judgment in the Ber-

ney case supra was a |1.00 fine.
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Can a Person on Probation Appeal the Finding

Of Guilt?

It is to be kept in mind that a person is not obliged to accept

probation as the disposition of a criminal charge or complaint

against him.

If a person is lawfully brought before the Superior Court and is

merely charged with a crime, he may be placed on probation unless

he objects. It is not necessary that such person be convicted of the

crime. No finding of guilt need be made.

The district courts and the superior court may, after a person is

convicted of a crime, place him on probation. There are certain

exceptions to this rule the most important of which is that the dis-

trict courts can not place a person on probation who has previously

been convicted of a felony. (G.L. c. 276 sec. 87). The probation

must be for a definite time in district court cases, at least.

It seems obvious that if there is no conviction, the court may,

after a period of probation, dismiss the case in its discretion. The
order of dismissal would be a final judgment. There ^vould be no
"record" of any conviction.

Under c. 279 sec. 3 it is provided that "at any time before final

disposition of the case of a person placed on probation in the cus-

tody of a probation officer, "the officer may arrest him and take him
before the court for sentencing or for revocation of any suspended

sentence." This section definitely implements the suggestion that

mere probation is not a final disposition of the case where the sen-

tence has been suspended. It does not settle the finality for a person

who has been sentenced, the sentence suspended, and probation

ofiven also.

Probation Is Not a Final Judgment

If a person charged with a crime is placed on probation, and no
sentence is imposed, logic dictates a conclusion that there has been
no final judgment. It is essential for an appeal that there be a final

judgment. It was said in Commonwealth v. Carver^ 224 Mass. 42,

that the court, having imposed no sentence on the defendant (whose

guilt in a forgery matter had been established as a fact) had made
no final disposition of the case.

The defendant filed exceptions in an effort to appeal his adjudi-

cation as a criminal—a forger. The Supreme Judicial Court held

that his appeal had no standing; there had been no final disposition

of the case, merely a suspension of active proceedings.
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In a Criminal Case, the Sentence Is the Judgment

And its Suspension Does Not Effect Finality

Of the Judgment

Under Ch. 279 Sec. 1, a court has the authority to suspend the

sentence of a fine or imprisonment, and to order the defendant

placed on probation. It is said in Forcier v. Hopkins, 329 Mass. 668
at 670:

—

.... "the term 'conviction' as used in the statute (c. 233 s. 21) means
a judgment that conclusively establishes guilt after a finding, verdict, or

plea of guilty. Commonwealth v. Gorharn, 99 Mass. 420, Attorney General

V. Pelletier, 240 Mass. 264, 310-311. Boston v. Santosuosso, 307 Mass. 302,

330-331. Commonwealth v. Hersey, 324 Mass. 196, 205. In a criminal case

the sentence is the judgment. Commonwealth v. Dascalakis, 246 Mass.

12, 19-20. Commonwealth v. Millen, 290 Mass. 406, 411. Suspension of

the execution ol the sentence by direction of the court under G.L. (Ter.

Ed.) c. 279 s. 1, as amended, does not affect the finality of the judgment."

In this opinion the court further notes that the sentence or final

judgment is not vacated by its suspension. The suspension of the

judgment or sentence is not a final disposition of the case. The sus-

pension may be revoked by the court and the sentence may be en-

forced as fully as if no suspension was ever ordered.

In Mariano v. Judge of the District Court, 243 Mass. 90, it was
said that by suspending the sentence and placing the defendant on
probation only the execution of the sentence is postponed. It is no
less a final judgment because its execution is delayed, even in-

definitely.

The discussion in Forcier v. Hopkins, supra indicates that for the

purpose of discrediting a witness with a past criminal record at

least (G.L. c. 233 s. 21) "Suspension of the execution of the sentence

by direction of the court under G. L. (Ter. Ed.) c. 279, s. 1, as

amended, does not affect the finality of the judgment." In some
cases probation is desirable in addition to the suspended sentence.

To get the benefit of probation in this instance, it has been as-

sumed that the defendant can not exercise his right of appeal.

It might be argued that a person who has been sentenced, and has

had his sentence suspended, has received a final judgment (even

though he may also be placed on probation) from which he can ap-

peal. The additional factor of the probation has no real effect on
the finality of the previously imposed, and then suspended sentence.

Under G.L. (Ter. Ed.) c. 279 s. 4, the court is required to impose
a sentence upon the conviction of a crime "although exceptions

have been alleged or an appeal taken." And this section further pro-
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vides that the sentence is not necessarily stayed pending the appeal

(except in capital cases where the stay is mandatory).

If c. 279 s. 4 is being interpreted as making it mandatory to sen-

tence a defendant if he wants to take an appeal, rather than impos-

ing a final sentence on him, and then suspending the operation

thereof and placing him on probation, the General Court would be

obliged to enact some legislation to clarify the terms on which an

appeal is permitted. There is an apparent necessity for such legis-

lation at the present time.

OTHER METHODS OF APPEAL
In addition to c. 278 s. 28, we must note these other methods of

appeal.

1. On a Transcript

Appeals taken to the Supreme Judicial Court in some of the more
notorious criminal cases tried recently in the Superior Court are

often governed by G.L. (Ter. Ed.) c. 278 Sees 33A to 33G.

Under this procedure, in capital cases, and otherwise if the court

shall order, a transcript of evidence is made, errors are called to the

attention of the court, a list of numbered exceptions is prepared,

and a copy of the record is transmitted.

Recent cases appealed under this procedure include armed rob-

bery, rape, murder, drug offenses, breaking and entering, and lar-

cenies of various descriptions. The purpose of this procedure is to

eliminate delays, and it was suggested by the Judicial Council in its

Second Report for 1926, at page 77 et seq.

2. By a Report

Another method of appeal is the report of the trial judge under

G.L. c 278 sees. 30 and 30A, provided the consent of the defendant

is obtained.

3. By Exceptions

An appeal on written exceptions is provided under c. 278 s. 31

where no appeal is appropriate under sections 33A to 33G.

4. By Writ of Error

There is also the Writ of Error, G.L. (Ter. Ed.) Ch. 250, sees.

1, 2, 9-13, which is used effectively and can even be used where a

previous appeal was taken in some other way.

A discussion of the various methods of appeal is found in Geurin

V. Commonwealth 337 Mass. 264.
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THE FEDERAL APPROACH
The United States Supreme Court has permitted a person to ap-

peal from his conviction:

—

(a) After suspended sentence and probation, and

(b) Where probation alone was ordered.

In Korematsu v. U.S., 319 U.S. 432 (1943), it was said that when
no sentence was imposed and the defendant was merely placed on
probation, the judgment is still final and would support an appeal.

Previously, in Berman v. U.S., 302 U.S. 211, it had been held that

a suspended sentence followed by probation was a final judgment
and would support an appeal.

In the Korematsu case, supra the federal law permitted the judge

after conviction, or after a plea of nolo, to:

—

".
. . . suspend the imposition or execution of sentence and to place the

defendant upon probation for such period and upon such terms" as

seem wise.

Under the Federal law, as under G. L. (Ter. Ed.) Ch. 279 § 4,

the Federal probation officer was authorized to arrest the person on
probation. (See: 18 U.S. C. s. 725; 18 U.S.C.A. Sec. 725). In both

cases the individual is placed under a disciplinary restraint to at

least some degree.

If the law is changed, the change should not apply merely to Ch.

278, § 28, but to other appeals as well.

Recommendations

We are of the opinion that the protection of the individual should

include a recognition of his right to appeal from what is loosely

called a "conviction" and by which he is diminished and branded

as a wrongdoer, a criminal, or a law violator. He should not be

made to trade his right of appeal for a chance at probation. If he

is entitled to probation, it should not be given as a reward for sac-

rifice of other legal rights, but because he is a fit person to benefit

from supervision and guidance.

The time has come to eliminate the confusion and distress which

requires people to beg to be sentenced so they can take an appeal.

The legal right to appeal from a suspended sentence followed by

probation would seem to exist now, presently, even apart from any

legislation, but this right can be clearly declared in a statute.

Mere probation has not been thought to be a final judgment de-

spite the reasoning in the Korematsu case which dealt with Japa-

nese Americans during World War II. They were possibly entitled

to more "breaks" than some of them received.
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Following the reasoning of the United States Supreme Court,

with some apologies for its logic in Korematsu, we recommend the

following in lieu of Senate (1969) 667:

—

1970 DRAFT ACT
•An Act relative to appeals to the supreme judicial court in criminal

CASES.

1 Chapter 279 of the General Laws is hereby amended by inserting

2 after Section lA the following Section:

—

3 A disposition by the court after a finding, verdict, or plea of

4 guilty in a criminal action of probation only; or a disposition by

5 the court after such finding, or plea of guilty by the imposi-

6 tion of a sentence or fine, and the suspension thereof, or of the sen-

7 tence or the fine, followed by probation shall, for the purpose of an

8 appeal by the defendant who has been found guilty or who has pleaded

9 guilty, and for no other purpose, be deemed to be a final judgment re-

10 gardless of the suspension of any sentence or fine, and regardless of

1

1

the lack of any sentence of incarceration or the payment of any fine.

12 It is the intent of the General Court that the decision of the court

13 requiring a defendant after a finding, verdict, or plea of guilty, to

14 submit to the authority of the probation system, and its officers, shall

15 be deemed to be a final judgment which will support an appeal in the

16 manner otherwise authorized by law, to the Supreme Judicial Court.

The vote of the Judicial Council was 4 to 3 in favor of this proposal.

2. Revision of Certain Sentences

HOUSE .... (1969) .... No. 4458

An Act Relative to the revision or revocation of certain sentences im-

posed upon plea of guilty or nolo contendere.

Be it eJiacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 278 of the General Laws is hereby

2 amended by striking out section 29A, inserted by section 1

3 of chapter 167 of the acts of 1959, and inserting in place

4 thereof the following section:

—

5 Section 29A. Any district court may, at any time, upon

6 motion in writing of the defendant, if it appears to the court

7 that justice may not have been or cannot be done, and upon

8 such terms and conditions as the court shall order, revise or
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9 revoke a sentence or a fine imposed without trial after a plea

10 of guilty of nolo contendere, and in the event of revocation,

11 permit the withdrawal of the plea upon which the sentence

12 or fine was imposed, and grant a trial on the merits.

1 Section 2. This act shall take effect upon its passage and

2 shall apply to sentences imposed before as well as after said

3 date of passage.

Chapter 278 Section 29A of the General Laws now reads:

§ 29A. Sentences imposed upon plea of guilty or nolo contendere;

revision or revocation.

"Any district court may within sixty days after a sentence is imposed,

if it appears to the court that justice has not been or cannot be done,

and upon such terms or conditions as the court shall order, revise or

revoke a sentence imposed without trial after a plea of guilty or nolo

contendere, and in the event of revocation, permit the withdrawal of

the plea upon which the sentence was imposed.

The provision of this section shall not apply to any case which is ap-

pealed nor in which, under section twenty-five, an appeal is withdra^vn.

Added St. 1959, C. 167, §1."

We do not recommend the suggested change in Section 29A. The
present law permits a district court to revise a sentence within sixty

days after it is imposed provided that the sentence is imposed Tvith-

out any trial and after a plea of guilty or nolo contendere.

There is a broader provision applicable to the superior court in

G.L. (Ter. Ed.) Ch. 278, sec. 29C and the time limit is also sixty

days from the date of the sentence. The superior court can revise

or revoke "any sentence imposed".

In a serious case we presume that there would be an appeal to

the superior court where there would be a trial de novo.

Although the superior court can not revise or revoke a sentence

after the expiration of the statutory sixty day period, a new trial may
be granted under the provisions of G.L. (Ter. Ed.) Ch. 278 Sec. 29.

Formerly a new trial could be granted only if action was taken and
perfected before the expiration of one year. When the statute (G.L.

Ter. Ed. c. 278 sec. 29) was amended in 1962 the one year limit was
removed, and the discretion to revise or revoke the sentence within

sixty days was added.

It would be inconsistent to permit the district courts to modify
the sentence imposed without trial at any time and require the su-

perior court to adhere to a sixty day rule on the same subject, and
even on a wider exercise of discretion as provided in the statute.

It is possible that such a statute as the one proposed could operate

retroactively, with undesired results.

We have considered the proposal with care and have come to the
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conclusion that the power to revise a sentence should be limited.

We might point out that even under the proposed statute, the de-

fendant would have to plead guilty or at least nolo contendere. It

would not apply to one who consistently maintained innocence to

the last, and was found guilty. Proposals to detract from the finality

of a sentence should be approached with caution.

We do not recommend the bill.

3. Bail Reforms

RESOLVES . . . (1969) . . . Chapter 58

Resolve providing for an investigation by the judicial council relative to

release of certain defendants on their personal recognizance instead of

bail in the district courts and relative to providing for standards for

the setting of bail and certain related matters.

Resolved, That the judicial council be requested to investigate the subject

matter of current house document numbered 5212, relative to release of cer-

tain defendants on their personal recognizance instead of bail in the district

courts and relative to providing for standards for the setting of bail and cer-

tain related matters, and to include its conclusions and its recommendations,

if any, in relation thereto, together with drafts of such legislation as may be

necessary to give effect to the same, in its annual report for the current year.

HOUSE .... (1969) .... No. 5212

An Act relative to release of certain defendants on their personal recog-

nizance INSTEAD OF BAIL IN THE DISTRICT COURTS AND RELATIVE TO PROVIDING

FOR STANDARDS FOR THE SETTING OF BAIL AND CERTAIN RELATED MATTERS.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as folloius:

1 Chapter 276 of the General Laws is Iiereby amended by

2 inserting after section 82A the following section:

—

3 Section 82B. Any person who shall be convicted or accused by

4 indictment or information of a crime for which a sentence of

5 imprisonment may be imposed, or who shall after examination

6 be committed to jail or admitted to bail or released under recog-

7 nizance or otherwise released to answer to a charge of any sucli

8 crime, shall be suject to the provisions of this section if the

9 crime was committed while he was at large after being admitted

10 to bail or released under recognizance or otherwise held to
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11 answer pending appeal from conviction of any crime, or for

12 examination, hearing, trial, disposition or sentence on any

13 criminal charge.

14 The court shall advance all of the criminal charges pending

15 against a person subject to the provisions of this section to the

16 top of the court docket for appeal, examination, hearing, trial,

17 disposition or sentence. Cases thus advanced on the docket

18 shall not be subject to any delays or continuances at request

19 of the person charged, whether on account of other engagements

20 or non-availability of his counsel or of priority given to other

21 cases or for any other cause; provided that cases of other

22 persons subject to this section shall retain priority on the docket,

23 other persons whose constitutional or statutory rights to a

24 speedy trial would otherwise be jeopardized shall retain their

25 priority on the docket, and any person subject to this section

26 shall be allowed such continuances to obtain counsel, to prepare

27 his case, and for other purposes as may be required to enforce

28 his constitutional and statutory rights to a fair trial and to due

29 process of law.

30 The court shall, after the conviction on a criminal charge of

31 any person subject to this section by reason of such charge, re-

32 voke any order for his release, or refuse to order his release, on

33 bail or under recognizance or otherwise, pending appeal from

34 such conviction.

35 Any person who shall be convicted of both the original charge

36 and any subsequent charge which together make him subject to

37 the provisions of this section shall be sentenced to consecutive

38 sentences upon the charges.

39 Any person who shall be released on bail or under recogni-

40 zance to answer to any criminal charge, or pending appeal from

41 conviction for any criminal charge, shall at the time of his re-

42 lease be given a copy of the provisions of this section, which.

43 may be embodied in the terms of his bail bond or recognizance.

44 If it appears that he cannot understand them, he shall have
45 the right to have them explained to him by the releasing official.

46 Failure to comply with the provisions of this paragraph shall

47 not be a bar to the application of this section to any such person.

It was provided by a statute enacted in 1641 "that every person
that is to answer for any criminal Cause, whether in Prison or under
Bayle; his cause shall be heard and determined at the next Court
that hath proper cognizance thereof, if it may be done without
prejudice of Justice."

(See: "General Laws of the Massachusetts Colony etc. dated October
1658, revised and reprinted in 1672 under the title "The General Laws
and Liberties of the Massachusetts Colony etc. . . p. 38)

Section 18 of the "Body of Liberties" (1641) was mentioned by
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Justice Spalding in his interesting review of the history of bail in

Massachusetts which is found in Com. v. Baker, 343 Mass. 162, at

165-168. (1961).!

This statute of 1641 which appears at page 74 of the ancient col-

lection noted above, reads as follows:

—

"It is Ordered and by this Court Declared, That No Mans Person

shall be Restrained or Imprisoned by any Authority whatsoever before

the Law hath Sentenced him thereto, if he can put in sufficient Security,

Baile or Mainprize^ for his appearance and good Behaviour in the mean

time, unless it be in Crimes Capital, and Contempt in open Court, and

in Cases where such express Act of Court doth allow it."^

Chapter 276, (sections 21 et seq), of the General Laws, deals with

the matter of bail, recognizances, bail bonds, sureties, and the like.

The basic statute reads:

§42 Bail or Commitiiiient

"If it appears that a crime has been committed and that there is prob-

able cause to believe the prisoner guilty, the court or justice shall, if final

jurisdiction is not exercised, admit the prisoner to bail, if the crime is

bailable and sufficient bail is offered; otherwise he shall be committed to

jail for trial."

Since even first degree murder is bailable, one of the considera-

tions is the sufficiency of the bail offered.

A person whose appearance before the court is by reason of a

summons under c, 276 s. 24 (misdemeanor cases) need not furnish

bail but may be released on personal recognizance without sureties

if the justice believes that such person will appear at the proper

time.

If a warrant is issued and a person is arrested, he must be taken

before the court having jurisdiction (c. 276 sec. 34). This often

means the district court. Upon such appearance, the trial can be

iThis case held that first degree murder is bailable.

^Mainprize could include personal recognizance, or the undertaking of another

person such as a bondsman to produce the accused at a certain time.

^Bail was not allowed to persons who denied "either by Word or Wrighting, any
of the Books of the Old Testament including Genesis, or the New Testament."
Jesuits appear to have been unbailable (by inference) and Quakers were definitely

subject to "close prison, there to remain without bail until the next Court of

Assistants."
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adjourned from time to time (c. 276 sec. 35) and the court may'^

allow the accused to recognize

—

.... "in a sum and with surety or sureties to the satisfaction of the court

or justice, or without surety for his appearance for such further examina-

tion and for want of such recognizance he shall be committed."

If the accused fails to give his undertaking to appear at a later

time, with or without a deposit of property to insure this appear-

ance, the only alternative is to send him to jail and c. 276 sec. 37

so requires.

In 1963 the move for certain reforms in bail procedures resulted

in an awareness that misdemeanor suspects, and others were denied
admission to bail in a large percentage of cases because they had no
property to use as surety and could not even afford the fees of the

bail bondsmen.
It ^vas the opinion of many authorities that this distinction was

grossly unfair. Many persons were held in jail awaiting trial and
were found innocent. Others spent lengthy periods in jail before

trial for offenses which were not of such a serious nature that the

procedure was relevant.

Temporary Bail Reform in the District Courts

Expires July 1, 1970

In 1968 by Chapter 127 of the Acts of 1968 the temporary statute

which allowed release on personal recognizance of persons charged
with offenses under the jurisdiction of the District courts ceases to

be operative. It is under this statute that a person may be released

on his own promises to appear at the specified time for trial or hear-

ing. The justice, clerk, or bail commissioner may consider the back-

ground of such person in permitting such release on personal recog-

nizance. Failure to permit such release is appealable to a justice of

the superior court.

To continue this practice of allowing release of persons on their

personal recognizance and without sureties such as bankbooks, cash,

bail bonds or other property, the special provisions of Acts, 1968,

c. 127 can be extended by the General Court to a future time, or

the provisions of that law can be now enacted as a general law with
no limitation as to its application.

1 The use of the word "may" results from the mention in the statute that the
defendant shall be committed if he is "charged with a crime not bailable". Amend-
ment No. 8 in the Bill of Rights of ithe U.S. Constitution reads: "Excessive bail shall

not be required, nor excessive fines imposed, nor cruel and unusual punishments
inflicted."
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Bail Jiiiiipiiig Is a Crime under c. 276 sec. 82

A

G.L. (ter. ed.) c. 276 sec. 82 A now provides that if a person is

released on bail or personal recognizance and without sufficient ex-

cuse subsequently fails to appear before the district court at the

specified time and place, such person has committed a substantive

offense which is known by the term of "bail jumping". The punish-

ment for "bail jumping" is one year in jail or a one thousand dollar

fine or both.

The Judicial Council recommended this statute in its 40th Re-

port for 1964 at page 33. In Sclamo v. Commonwealth^ 352 Mass.

576 (1967) a defendant, Sclamo, filed a petition in the Supreme Ju-

dicial Court for a Writ of Error alleging deprivation of his consti-

tutional rights when he was sentenced under c. 276 sec. 82A for

"bail jumping". Sclamo was released on bail after his arraignment

and failed to appear for trial when the case w^as called. Sclamo's

idea of a sufficient excuse was "I just kind of took off". We do not

see that Sclamo's excuse was the sufficient excuse called for bv the

statute, but he was entitled to a new trial on the matter.

The Judicial Council intended that the enactment of Sec. 82 A
would create a new crime. A violation of the recommended statute

was to be treated as a new criminal offense and not as contempt of

court. It was our opinion that while it would be just and proper

to allow a large number of accused persons to give personal recog-

nizance (or bail without sureties) for their appearance for trial at

a future date, it was necessary to compel such later appearance in

court by criminal sanction. We desired to reduce any chance for in-

justice in the bail system, but we felt that this would best be accom-

plished by Sec. 82A. We also said that "some defendants cannot

safely be released under any conditions".

The Present Concept of Bail

Under the existing statutes, including the temporarv reform

measure applicable to the district courts w^hich expires on July 1,

1970, the policy of the commonwealth is or seems to be directed to

the release of as many persons awaiting trial as is consistent ^vith

safety and the protection of the public from actual harmful acts.

The enactment of the statute making "bail jumping" a new crime

is part of an over-all plan to keep as few people in jail a^vaiting trial

as possible. We also might take note of the new situation where a

defendant accused of theft jumps bail before trial and thus opens

himself not only to the penalty for theft but also the penalty for

bail jumping. We can also note the desirability of disposing of both

criminal charges at one session of the court, if this is possible. As

bail jumping is a crime, the accused has all of the constitutional
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and other rights he would have if accused of any other offense

against the criminal law.

The New Legislative Proposals

With the foregoing background, we approach the actual bill

'which was referred to us by Resolves, 1969 Ch. 68. This bill (House
5212 of 1969) was reported out by the committee on the Judiciary
on May 21, 1969 after that committee had considered several legis-

lative proposals on bail including House Bills 3253, 3485, 3486, and
3689 of 1969.

These bills dealt with the release of accused persons under condi-

tions where it was not required of them that they furnish cash,

property, bankbooks, or bail bond expense. Other proposals dealt

^vith persons charged with more serious offenses, and one proposal

would have denied bail to persons who had already committed an
alleged prior felony.

House (1969) No. 5212

The title of this bill is very misleading. We are under the im-

pression that the purpose of the bill is to deal with persons who
commit crimes after they have been brought before the court on a

previous criminal charge but have not yet been finally convicted of

such charge in the Superior Court, or secured a review by the Su-

preme Judicial Court. In this light, the bill has relevance to exist-

ing statutes, otherwise it does not.

The following table sets forth the most common situations to

which this bill might be said to apply:

—
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Status of Accused

1. Indicted, and arraigned, al-

lowed to be free on bail, or on
personal recognizance. (Also on
"informations")

2. Arrested or summoned into

District Ckjurt, case continued
for further hearing.

3. Convicted in District Court
but appealed and awaiting the

appeal.

4. Awaiting trial in Superior
Court on appeal; case contin-

ued from time to time.

5. Convicted in Superior Court
but not sentenced.

6. Convicted and sentenced in

Superior Court but appeals to

Supreme Judicial Court; or
where a ruling is appealed be-

fore trial, or some other pro-

cedure applies of a like na-

ture.

7. Incarcerated in Jail or prison.

Action of Court

Accepted bail or re-

cognizance for trial at

later date.

District Court allows
bail or personal recog-

nizance.

District Court allows
recognizance for pro-
secution of appeal.

Allowed free on recog-

nizance.

Freed on bail or re-

cognizance.

Free pending
sion on appeal.

deci-

Remanded to Jail,

and denied freedom.

Action Pending

Awaiting Trial in Su-
perior Court.

Awaiting Trial in Dis-

trict Court.

Awaiting Trial in Su-

perior Court on Ap-
peal.

Pending trial in Su-
perior Court.

Sentence and investi-

gation pending.

Issue of law to be de-

cided by Supreme Ju-
dicial Court.

Trial pending.

If the individual in any of the situations shown in the table, or

in a like situation, should commit another crime "while he was at

large" pending the action indicated in the table, such individual

would be dealt with under the special provisions of this proposed

statute, House 5212, as follows:

—

a. All proceedings against him would be expedited; no delays or con-

tinuances allowed and the charges against him would be heard and

disposed of by trial and/or appeal on a priority basis. His constitu-

tional rights would be preserved however.

b. If convicted of a crime committed while in the status indicated in

the table above, such person would be denied his freedom pending

his appeal, if any.

c. If convicted of a crime committed while in the status indicated above,

and also convicted of an offense as a result of which oflFense such person

was in the status above indicated when he committed the second

crime, the sentences given to him are to be consecutive—one to be

served at the end of the first sentence and not to be served together.

The bill is a complex one and indicates a desire to deal with a

host of difficult problems under one umbrella.

The last section of the bill requires a copy of the suggested pro-
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vision be given to the affected individual, or that it be explained

to him.

Perhaps this bill is overly complicated and can be made more
plain. We recommend the following:

—

1970 DRAFT ACT
Be it enacted by the Senate and House of Representatives in General Court

assembled^ and by the authority of the satne, as follows:

1 Chapter 276 o£ the General Laws is hereby amended by

2 inserting after section 82A the following section:

—

3 Section 82B. Any person who shall be convicted or accused by

4 indictment or information of a crime for which a sentence of

5 imprisonment may be imposed, or who shall after examination

6 be committed to jail or admitted to bail or released under recog-

7 nizance or otherwise released to answer to a charge of any such

8 crime, shall be subject to the provisions of this section if the

9 crime was committed while he was at large after being admitted

10 to bail or released under recognizance or otherwise held to

1

1

answer pending appeal from conviction of any crime, or for

12 examination, hearing, trial, disposition or sentence on any

13 criminal charge.

14 The court shall advance all of the criminal charges pending

15 against a person subject to the provisions of this section to the

16 top of the court docket for appeal, examination, hearing, trial,

17 disposition or sentence. Cases thus advanced on the docket

18 shall not be subject to any delays or continuances at request

19 of the person charged, whether on account of other engagements

20 or non-availability of his counsel or of priority given to other

21 cases or for any other cause; provided that cases of other

22 persons subject to this section shall retain priority on the docket,

23 other persons whose constitutional or statutory rights to a

24 speedy trial would otherwise be jeopardized shall retain their

25 priority on the docket, and any person subject to this section

26 shall be allowed such continuances to obtain counsel, to prepare

27 his case, and for other purposes, as may be required to enforce

28 his constitutional and statutory rights to a fair trial and to due

29 process of law.

30 The court shall, after the conviction on a criminal charge of

31 any person subject to this section by reason of such charge, re-

32 voke any order for his release, or refuse to order his release, on

33 bail or under recognizance or otherwise, pending appeal from

34 such conviction.

35 Any person who shall be convicted of both the original charge

36 and any subsequent charge which together make him subject to

37 the provisions of this section shall be sentenced to consecutive

38 sentences upon the charges.
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4. Corporate Liability for Crime

HOUSE .... (1969) .... No. 2241

An Act defining the criminal liability of corporations and establishing

criminal liability of individuals for corporate conduct.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the sa?ne, as follows:

1 Chapter 274 of the General Laws is hereby amended by

2 adding after section 7 the following new section:

—

3 Section 8. As used in this section, the following words shall

4 have the following meanings:^

—

5 "Agent" means any director, officer or employee of a

6 corporation, or any other person who is authorized to act in

7 behalf of the corporation.

8 "High managerial agent" means an officer of a corporation

9 or any other agent in a position of comparable authority with

10 respect to the formulation of corporate policy or the supervi-

11 sion in a managerial capacity of subordinate employees. A
12 corporation is guilty of an offense if:

13 (a) The conduct constituting the offense is engaged in by

14 an agent of the corporation while acting within the scope of

15 his employment and in behalf of the corporation, and the

16 offense is a misdemeanor, or the offense is one defined by a

17 statute that clearly indicates a legislative intent to impose

18 such criminal liability on a corporation;

19 (b) The conduct constituting the offense consists of an

20 omission to discharge a specific duty of affirmative perfor-

21 mance imposed on corporations by law; or

22 (c) The conduct constituting the offense is engaged in,

23 authorized, solicited, requested, commanded or knowingly

24 tolerated by the board of directors or by a high managerial

25 agent acting within the scope of his employment and in

26 behalf of the corporation.

27 A person is criminally liable for conduct constituting an

28 offense which he performs or causes to be performed in the

29 name of or in behalf of a corporation to the same extent as if

30 such conduct were performed in his own name or behalf.

A corporation is a legal person, existing under the authority of

the law, independent of its shareholders acting only by agents, and

directed by a board of directors.

The directors are ultimately responsible to the owner stockhold-
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ers, (or members) for whose ends the legal corporate person was
created and exists.

In some of the penal codes, and in the Model Penal Code of the

American Law Institute, the term "person" includes any natural

person and, where relevant, a corporation or an unincorporated

association.
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CLASS I

CORPORATE CRIMINALS

The conviction of a corporation as a legal person for violation of

a specific statute is well established in the law. In Commonwealth
V. Boston and Worcester Railroad Corp. XI Gushing (65 Mass.)

512 the railroad was indicted by the grand jury of Norfolk County
under the provisions of an 1840 statute which penalized railroads

for grossly negligent conduct resulting in death. Without such a

law, the right to recover damages for wrongful death did not exist.

Here we have positive wrongdoing by an agent.

The penalty provided in such cases was a fine of not less than

$500 nor more than $5000 "to be recovered by indictment to the

use of the executor or administrator" of the deceased person. Legis-

lation of this kind is the forerunner of our present wrongful death

act (Chapter 229 of the General Laws).

In this 1853 case, the railroad contended that as a corporation, it

was not liable to the penalty set forth in the statute because corpora-

tions were not designated under the law. In holding that the word
"proprietors" included corporations, the court said:

.... "we can have no doubt as to the intended meaning, and the effect

that ought to be given to it, and that it applies to all common carriers,

whether corporate or joint stock companies, the terms used being general,

and embracing common carriers incorporated or not."

The court upheld the fine and it was paid to the legal representa-

tives of the person killed in the train wreck.

The court also made the interesting comment that the names of

the agents and servants of the railroad were unimportant as far as

the indictment was concerned. The railroad could be presumed to

know its agents and servants. The only thing that was of legal sig-

nificance was "the manner in which the negligence was manifested,

or the precise acts of carelessness to which the injury was attribu-

table and this is set forth with all necessary particularity."

Very recently in Commonwealth v. Beneficial Finance Company,

1969 A.S. 299 the Beneficial Finance Company, the Household

Finance Corporation, and the Local Finance Corporation, together

with individuals, were indicted on charges of conspiracy, a misde-

meanor, to give gifts and gratuities to an official of the banking divi-

sion in order to obtain favorable consideration in the loan business.

Verdicts of Guilty were returned against the corporations and the

court imposed fines on these corporations.

In Com. V. Louis Construction Co., Inc. 343 Mass. 600 the cor-

porate defendant was found guilty on four indictments charging it
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with larceny from the Commonwealth. The president and treasurer

of the corporation was likewise indicted and convicted of the same
larceny by false pretenses (See G.L. c. 266 s. 30).

The convictions were reversed but in so far as the corporation

was charged with having made a false statement intending that it

be relied upon by another, and that it was relied on, and that money
was paid to the corporation by reason thereof, it becomes apparent

that the president and treasurer or some other officer of the cor-

porate defendant must have acted as its agent.

One looks in vain for some indication of criminal intent on the

part of the corporation in the report of this case.

On the other hand, in Com. v. Abbott Engineering, Inc., 351

Mass. 568 at 574 the court noted that it did not appear that the de-

fendants (including, of course, the corporate defendant) "had con-

tended at the trial that the raisins: of the M.D.C. invoices was not

criminal". Criminal intent must normally be proved in an indict-

ment for obtaining money under false pretenses (G.L. c. 266 s. 30).

and in the Abbott Engineering Inc. case, supra it appears that a

"general intent" was proven. Here, of course is a felony case prop-

erly assigned to Class III.

Commonwealth v. American News Co. Inc. 333 Mass. 74 (1955)

was an indictment of a corporation under the provisions of G.L.

(Ter. Ed.) c. 272 Sec. 28. The corporation was charged with having

in its possession for the purpose of sale a certain allegedly obscene

book which tended to corrupt the morals of youth. It was further

proved that the book was sold to a person under eighteen years of

age. The conviction was reversed on technical grounds after a fine

had been imposed.

CLASS II

FAILURE TO PERFORM AFFIRMATIVE DUTY,

AND STRICT CRIMINAL UABILITY

In Commonwealth v. Ober, 286 Mass. 25, (1934) the defendant

was the owner of a car which had been parked on the street in vio-

lation of the city ordinances controlling parking and traffic. There
was no evidence as to the identity of the person who parked the

vehicle; there was no proof that Augusta Ober, the defendant owner
of the car, did the parking. She defended on the ground that:

"It is well settled in this Commonwealth that in order to find the de-

fendant guilty of a crime committed by another there must be facts and
circumstances from which the court can reasonably infer that the defend-

ant had knowledge."
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The Supreme Judicial Court said that this general principle was

correct to the extent that the criminal law requires that an essential

ingredient of a criminal offense is that there should be:

—

".
. . . some blameworthy condition of the mind, sometimes it is negli-

gence, sometimes malice, sometimes guilty knowledge."

Indicating that the General Court may enact legislation which

makes an act a crime, even when there is no intent or criminal

knowledge by the offender, and thus create a class of offenses mala

prohibita rather than evil in themselves, the decision in Com. v.

Ober, supra states this:

—

"When a criminal offense is charged there must be a mens rea, but it is

manifest that there is a large class of cases in which it is unnecessary to

prove a criminal intention, for instance in an indictment for obstructing a

highway. . .
."

Statutes were cited where criminal liability was imposed without

proof of a guilty knowledge in the area of intoxicating liquor sales,

sales to minors, adulterated food and impure milk, and violations

of motor vehicle laws. The city ordinance imposing a fine on the

owner of the illegally parked car was said to belong to the class of

statutes where the General Court, legislating for the common wel-

fare has put the burden upon the individual of ascertaining at his

peril whether his conduct is within the scope of the criminal pro-

hibition. In this "class of statutes" the court said that:

—

"The moral turpitude, the motive which prompts the illegal act, and

the knowledge or ignorance of its criminal character are immaterial on

the question of guilt."

Respondeat Superior — Imputed Guilt to the "Master"

In Com. V. Ober, supra at page 31, the court said that, in addi-

tion to that class of cases where certain acts were mala prohibita

and an offense was provable without showing any intent, "Some
legislative acts go further and make a master liable criminally for

offenses committed by his servant."

The commentary is of interest here:

—

"Undoubtedly the general rule is, as the defendant contends, that the

master is not criminally liable for the acts of his servant done contrary to

his orders and without his authority, express or implied, merely because

the act done is within the course of his business and within the scope of

his employment. The rule is different if the act is that of the master be-

cause done by the servant within his authority, especially if it is an act

which is made punishable even when done in ignorance of its punishable

quality. In such cases the statute applies to the master as well as the

servant."
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In applying Com. v. Ober, supra to the problems of over-time

parking, which the court called "public mischief", there is little

difficulty.

What of the "rule" that makes the master criminally liable "if

the act is that of the master because done by the servant within his

authority" in a situation which is evil in itself such as bribery, lar-

ceny, or price-fixing?

Corporate Criminals at Common Law —

Intent Immaterial

The conviction of a corporation under the common law of an

offense which was non-statutory and which was a neglect of a public

duty was clearly recognized by Chief Justice Shaw in 1853.

In Commonwealth v. Central Bridge Corporation, XII Gushing

(66 Mass.) 242, the bridge corporation at Lowell was indicted by
the grand jury on two counts of maintaining a nuisance (an un-

lighted bridge) and was found guilty. Chief Justice Shaw said:

—

"They were indicted for a neglect of public duty, in not keeping the

bridge in a safe and convenient condition for travellers by night as well

as by day, whereby it became a public nuisance."

Shaw explored the origins of the responsibility to light the bridge

and found none in the actual statute incorporating the bridge but

he concluded:

.... "the court is of the opinion, that taking the entire act (i.e. of incor-

poration) the defendants were bound to build, maintain, and k^ep a

bridge, being a section of highway, and it was their duty to keep it in a

safe and convenient state and condition to accomplish the purpose for

which it was designed."

Whether it should have thus been lighted at night was a ques-

tion for the jury.

Shaw stated further that the bridge corporation contended by way
of defense that the indictment did not charge them with any in-

dictable offense; the Chief Justice disposed of this:

—

"We suppose it a perfectly well-settled principle, that neglect of a public

duty, by an individual or a corporation, may be prosecuted and punished

by indictment, and that this is the proper mode by which the law is to

be enforced."

The conviction of this corporation was upheld and as the jury

found it was negligent in the performance of its public duty, it was
penalized by fines.
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"Corporations cannot be indicted for

offenses which derive their criminality

from evil intention. ..."

An 1854 View of It!

In Commonwealth v. Proprietors of New Bedford Bridge, II Gray

(68 Mass.) 339, the corporation which operated a bridge across the

Acushnet River between Fairhaven and New Bedford was indicted

for nuisance by reason of obstructing navigation. In this 1854 case,

the Supreme Judicial Court dealt with the criminal responsibility

of corporations, saying:

—

"The indictment in the present case is for a nuisance. The defendants

contend that it cannot be maintained against them, on the ground, that a

corporation, although liable to indictment for non-feasance, or an ommis-

sion to perform a legal duty or obligation, are not amenable in this form of

prosecution for a misfeasance, or the doing of any act unlawful in itself

and injurious to the rights of others. There are dicta in some of the early

cases which sanction this broad doctrine, and it has been thence copied

into text writers, and adopted to its full extent in a few modern decisions.

But if it ever had any foundation, it had its origin at a time when cor-

porations were few in number, and limited in their powers, and in the

purposes for which they were created. Experience has shown the necessity

of essentially modifying it; and the tendency of the more recent cases in

courts of the highest authority has been to extend the application of all

legal remedies to corporations, and assimilate them, as far as possible, in

their legal duties and responsibilities, to individuals. To a certain extent,

the rule contended for is founded in good sense and sound principle.

Corporations cannot be indicted for offences which derive their crimi-

nality from evil intention, or which consist in a violation of those social

duties which appertain to men and subjects. They cannot be guilty of

treason or felony; of perjury or offenses against the person. But beyond

this, there is no good reason for their exemption from the consequences

of unlawful and wrongful acts committed by their agents in pursuance of

authority derived from them. Such a rule would, in many cases, preclude

all adequate remedy, and render reparation for an injury, committed by

a corporation, impossible; because it would leave the only means of re-

dress to be sought against irresponsible servants, instead of against those

who truly committed the wrongful act by commanding it to be done. There

is no principle of law which would thus furnish immunity to a corpora-

tion. If they commit a trespass on private property, or obstruct a way to

the special injury and damage of an individual, no one can doubt their

liability therefor. In like manner, and for the same reason, if they do

similar acts to the inconvenience and annoyance of the public, they are

responsible in the form and mode appropriate to the prosecution and

punishment of such offenses."
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CLASS III

ACTS OF CORPORATE MANIPULATORS

The criminal activities of corporations are not confined to busi-
ness crimes sucli as price fixing or market rigging. Corporations liave
been indicted for such mundane crimes as larceny and related ac-
tivities. The philosophy on executive involvement seems to remain
the same.

On February 12, 1965 the Abbott Engineering, Incorporated, a
business corporation, was indicted, along with one Mogavero, chair-
man of its directors, on eleven counts of larceny involving about
ninety thousand dollars. From the point of view of the criminal
law, the corporation was a legal person existing apart from its stock-
holders, but the court found that Mogavero managed all of the cor-
poration's affairs, and that Mogavero's wife held all the stock. In
affirming the conviction of both Mogavero and his corporation, the
court says in Com. v. Abbott Engineering, Inc., 351 Mass. 568, at
580:—

"Mogavero also contends that the court should have directed a verdict

of not guilty for him because the evidence showed him to be, at worst, an
accessory before the fact. This disregards the evidence. The jury could
find that Mogavero's relation to the crime was not limited to advising,

aiding, and abetting. See Commonwealth v. Mannos, 311 Mass. 94, 109.

The evidence lent support to the conclusion that actual control of the

corporation and its transaction was vested in Mogavero by virtue of his

position as chairman of the board of directors and by reason of his wife's

ownership of all Abbott stock, and that Carr, as nominal president of

Abbott, was merely carrying out the design of Mogavero. The jury on
the evidence could find that Mogavero had named Carr president because
of a belief that a statute made it necessary or advisable that the president

be a registered professional engineer, and that Carr's concern was with
engineering or technical matters only and not with the financial manage-
ment of Abbott's affairs. Where a principal is in full control and partici-

pates in an agent's act by close direction and assent, principal criminal

responsibility attaches to him. Commonwealth v. Welansky, 316 Mass. 383,

402, see Commonwealth v. Nichols, 10 Mete. 259; Commonwealth v. Riley,

210 Mass. 387, 395-396.

Mogavero was more than a co-conspirator not participating in the sub-

stantive offense. See Commonwealth v. Kiernan, 348 Mass. 29, 49. Compare
Commonwealth v. Stasiun, 349 Mass. 38, 49.

For the reasons just stated the court did not err in instructing the jurors

that they could find Mogavero guilty even if they found that he did not par-

ticipate directly in he larceny, so long as they found he directed, authorized,

and consented to it."
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RECKLESS TOLERATION BY THE MANAGEMENT

Under "Directive 20.5" issued and purportedly circulated and re-

circulated among the management men of the General Electric

Company prior to 1960, all anti-trust activity such as rigging bids,

dividing the market with competitors etc. was prohibited as a matter

of official G.E. policy. It had been re-issued in January 1957 by one
of the defendants in the 1961 TVA price fixing case. There was even

an indication that the president of G.E. was in the habit of issuing

warnings in person to various executives not to violate laws which
were supposed to encourage competition in industry.

In the I960 annual report to stockholders distributed by G.E.,

dated February 17, 1961, the company said:

—

"General Electric believes that the anti-trust laws should be aggressively

enforced. It has been and will continue to be, the policy of the company

to comply strictly with these laws, with no exception, compromise or

qualification. As the record well establishes, the actions of these few in-

dividuals were not in conformance with Company policy, but were a

deliberate violation of General Electric Directive Policy."

The stockholders were told that the government had not charged

that the Board of Directors and president Cordiner had knowledge

of the conspiracies:

—

"nor does the Government claim that any of these men personally au-

thorized or ordered commission of any of the acts charged in any of the

indictments."

It is somewhat incredible to find that the stockholders were told

in this same 1960 report, just ten days after G.E. was fined

1437,500:—

"The individuals involved went to great lengths to keep their activities

hidden from those in the Company charged with assuring compliance

with the Company's policy."

and:

—

"The Company's management strongly believes it was diligent and

under the circumstances could not reasonably have discovered sooner

than it did the deliberately secretive activities in question. The manage-

ment is determined however, to take every feasible measure to prevent

any recurrence of violation of either the Company's Directive Policy or

the law."

In commenting on the General Electric-Westinghouse "price-fix-

ing" cases in 1961, the knowledgeable editors of the Wall Street

Journal asked: "How could this happen unknown to those respon-

sible for knowing what their companies are doing? The New York
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Herald Tribune noted the fact that the individuals were upstand-

ing citizens, Little League organizers, church deacons etc. and after

pondering their ethics said that the government had secured a state-

ment which "in effect absolved its chairman, (General Electric)

president, and board of directors of knowledge and involvement.

The question remains: If they didn't know what was going on why
didn't they?"

Other reporters talked about hypocrisy and noted that the top

executives had thrown the lower echelon men to the wolves. One
writer in the Berkshire Eagle said:

—

"There is just one thing a corporation is loyal to, and that is profit.

If its employees and even its officers become less useful to it, out they

go. If in serving its aims certain men engage in illegal practices, and get

caught at it, they are doubly chastised. They are disowned by the corpora-

tion that taught them the trick, and they are fined or jailed by the gov-

ernment that caught them at it."

When corporate officers and agents are convicted (or even in-

dicted) for criminal activities which violate the anti-trust laws or

other rules of conduct established for the executive "corporation

man", it is inevitable for arguments to be made that there should

be no individual punishment. In this renowned General Electric

case in Philadelphia in 1961, defense counsel for one executive said

that it would be a "great personal tragedy, for this fine man who
stands before Your Honor today to have any kind of jail sentence

imposed." Judge Ganey remarked that the individual was a vice

president of the corporate defendant and "was the most aggressive

conspirator" in the situation which involved some $63,000,000. The
judge also stated that he had "directed his subordinates very aggres-

sively" and was involved in another escapade of violations which
involved four hundred million dollars a year. The punishment was
a fine of $5000.00 and a thirty day jail sentence.

.... "those who guide and direct their pohcy."

At the time of sentencing in the G.E. case. Judge Ganey said:

—

"This Court has spent long hours in what it hopes is a fair appraisal

of a most difficult task. In reaching that judgment it is not at all unmind-

ful that the real blame is to be laid at the doorstep of the corporate

defendants and those who guide and direct their policy."

"While the Department of Justice has acknowledged that they were

unable to uncover probate evidence which would secure a conviction be-

yond a reasonable doubt of those in the highest echelons of the corpora-

tions here involved, in a broader sense, they bear a grave responsibility;

for one would be most naive indeed to believe that these violations of



98 JUDICIAL COUNCIL P.D. 144

the law, so long persisted in, affecting so large a segment of the industry,

and finally, involving so many millions upon millions of dollars, were

facts unknown to those responsible for the corporation and its conduct;

and accordingly, under their various pleas of guilty fines will be imposed."

".
. . . I am convinced that in the great number of these defendants'

cases they were torn between conscience and an approved corporate policy,

with the rewarding objectives of promotion, comfortable security, and

large salaries — in short, the organization or company man, tfie con-

formist, who goes along with his superiors and finds balm for his con-

science in additional comforts and the security of his place in the corporate

set up. That this cannot in any way be a defense to their misconduct is

conceded, but long probationary periods, where a watchful eye can be

kept on their activities, and fines, will suffice for these first offenses."

There are few who really believe that price fixing and other busi-

ness crimes are uncommon or that after a reasonable time we will

not have another great expose of the unlawful profit making activi-

ties of large corporations. In all of these past, present, and future

stories of white collar business sin, it is almost routine to discover

that the written mandate of the president and board of directors is

to do good and avoid evil. Officially then, the scope of the authority

of the corporate officer or agent is limited to lawful activities; any

deviation will be retrospectively regarded as "shocking" by top man-

agement who once again will express "deep grief" and piously refer

to the matter as a "humbling experience".

Note: Although often called the "G.E." case, the defendants included Westinghouse,
AUis Chalmers, Federal Pacific Electric, I-T-E Circuit Breaker Co. and Gen-
eral Electric, as well as a number of individuals.

The Chief Executive's "Moral Responsibility"

The Hood company was fined $40,000 for conspiracy in June
1964 after having been indicted in Boston on April 24, 1962, at

which time a Hood spokesman said:

—

"An indictment is merely the bringing of charges. It is not a conviction.

We are confident that future events will show that we are not guilty of

these charges, nor have we condoned any activities which are contrary

to the law or to the best interests of our customers or the consuming

public."

On June 9, 1964, the Hood company made another statement:

—

The Hood Company changed its plea in court on the advice of its

lawyers. Because the matter is still pending before the court, it would be

inappropriate for us to comment further on the case at this time."
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On June 16, 1964, after paying a $5000.00 fine on a plea of nolo

contendere to charges of conspiring to fix prices for daily products,

the chairman of the board of this milk company said:

"Compliance with all laws and regulations has always been the inten-

tion and the policy of the Hood Company. In addition I personally have

never intentionally or knowingly violated the law. In order to reinforce

our company's anti-trust policies, I took positive steps more than two

years ago to make sure that new procedures were adopted to prevent any

possible recurrence of charges of this kind. I did that because I believe

that the chief executive of any company has the moral responsibilitv to

the government and the public to make every effort to insure that the

company does not violate the law."

Is there executive "Insulation from

Moral Responsibility" ?

In its "Fifth Report" entitled "Comprehensive Report and Ap-
pendices", dated May 17, 1965, pps 64-65 the Massachusetts Crime
Commission said:

"The Commission has received evidence that some corporations have

engaged in corrupt transactions to obtain favors or to overcome obstacle?.

The heads of such corporations who know about the corrupt methods

used are as corrupt as those who obtain results for them by such methods.

Lawyers, lobbyists, public relations men or other representatives are pro-

vided with funds for which they are not expected to give true accounts.

They know that they are expected to conceal the means by which they

obtain the required ends. This attempted insulation from moral respon-

sibility is cloaked in such cliches as "being realistic" and "meeting com-

petition". It constitutes a specious excuse for failure to oppose corruption."

Constitutional Issues

There is a doctrine which distins^uishes between more serious

offenses and petty offenses (over-time parking) which carry small

fines as penalties and the conviction of which does no grave dam-
age to the offender's reputation. (See: Commonwealth v. Buckley,

1968 A.S. 981 for a full discussion by Justice Cutter).

By-passing the less serious matters, and even conceding that the

legislature may make some action criminal even without proof of

intent, there is the larger question of constitutional law.

It can reasonably be assumed that corporations which are indicted

for violations of the criminal law will plead the constitutional de-

fense that any fine would be a taking of property without Due
Process, as the corporation had no knowledge of the wrong doing.
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The authority of the corporate agent would be denied, and the

illegal act of the agent would be labeled by the corporation as un-

authorized and action of the agent alone.

The proposed legislation is not directed at an isolated unauthor-

ized act of a venal employee who commits some offense without the

knowledge of his manager and officers. The management can not,

however, contend that it saw no evil and heard no evil when the

evidence is quite to the contrary.

In Commonwealth v. Buckley, supra, the defendant contended

that he could not be convicted of a violation of G.L. c. 94 § 213 A
without proof that he had knowledge that some narcotic drug Avas

illegally kept or deposited where he was present.

Sec. 213A, this statute, if interpreted as imposing strict criminal

liability without knowledge, does not require that any mens rea or

criminal intent be proved. The penalty could be as much as five

years in prison and a five thousand dollar fine, and this can not be

called "relatively small". Buckley's argument, so far as it applied

to him, was rather demolished by the evidence that he was sitting

at a table on which was found "plainly visible marijuana and a half

smoked marijuana cigarette."

Buckley's argument was sufficient to lead the court to read the

word "knows" into Section 213 A so that a person could not be

convicted under it unless he knew of the presence of the narcotic

drug.

The Supreme Judicial Court was careful to avoid the serious

constitutional issues which would have been raised if Buckley had

been strictly liable to the five years in prison merely for being pres-

ent where unknown to him a narcotic drug was illegally kept or

deposited. The court construed the statute to avoid the constitu-

tional dilemma.

It is reasonably and soberly argued that Due Process of Law re-

quires that the accused have knowledge of the facts and circum-

stances which are proscribed. Strict criminal liability, in a matter

of substantial concern, such as grand larceny or bribery, to give ex-

amples, is to be approached with a measure of caution. (See Jm.
Law Inst. Model Penal Code — Proposed Official Draft — May 4,

1962, Sec. 2.05; and Article 2 "General Principles of Liabilitv".)

Impairment of Contract ?

It was suggested in 1876 that the enactment of a statute which

provided criminal sanctions against a corporation was unconstitu-

tional as it was an impairment of the contract between the cor-

poration and the commonwealth which arose when the charter was

issued to the corporation. The court disposed of this suggestion

handily:

—



P.D. 144 JUDICIAL COUNCIL 101

The learned counsel for the defendant in his argument did not refer to

any particular clause of the Constitution to which this provision is re-

pugnant. His general proposition was, that the defendant's act of incorpo-

ration, St. 1824, c. 44, is a contract with the Commonwealth, and that this

act impairs that contract. The contract, it is claimed, is an implied one; that

is, an act of incorporation to manufacture cotton and woollen goods by

necessary implication confers upon the corporation the legal capacity

to contract for all the labor needful for this work. If this is conceded to

the fullest extent, it is only a contract with the corporation that it mav
contract for all lawful labor. There is no contract implied that such labor

as was then forbidden by law might be employed by the defendant; or

that the General Court would not perform its constitutional duty of mak-

ing such wholesome laws thereafter as the public welfare should demand.

The law, therefore, violates no contract with the defendant; and the only

other question is, whether it is in violation of any right reserved under

the Constitution to the individual citizen. Upon this question, there seems

to be no room for debate. It does not forbid any person, firm or corpora-

tion from employing as many persons or as much labor as such person,

firm or corporation may desire; nor does it forbid any person to work as

many hours a day or a week as he chooses. It merely provides that in an

employment, which the Legislature has evidently deemed to some ex-

tent dangerous to health, no person shall be engaged in labor more than

ten hours a day or sixty hours a week. There can be no doubt that such

legislation may be maintained either as a health or police regulation, if it

were necessary to resort to either of those sources for power. This principle

has been so frequently recognized in this Commonwealth that reference

to the decisions is unnecessary.

Commonwealth v. Hamilton Mfg. Co., 120 Mass. 383, 384.

Scope of Authority

In the sensational prosecution of William Wyman in 1843 for

embezzlement of funds from the Phoenix Bank of Charlestown, the

District Attorney for the Western District of Middlesex County,
Daniel Wells, made a particularly noteworthy summation on the

doctrine of authority in his argument to the jury at Lowell.

1. "An agent acts in behalf of the principal who employs him. He has

no authority in himself, but is clothed with just so much power as this

principal has seen fit to confer upon him and no more."

2. "This authority may be either express, as by a warrant of attorney,

(i.e. power of attorney) or other written or express verbal authority; or

it may be inferred as derived from various facts and circumstances show-

ing the nature of the connection between the parties."
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Express Authority

3. "Where po\/er is express, the question of authority is a question

of law, depending upon the construction to be given to the language

which is used conferring the power. In the present case, no express

authority is pretended. . . . The conduct of the accused is admitted to

have been in violation of the by-laws of the Bank, and the recorded votes

of the meetings of the Stockholders and Directors. The remarks offered

will therefore be confined to the law of implied authority, and in regard

to this the following principles may be stated as universally recognized."

Implied Authority

4. "As the agent acts instead of the principal, and on his account, he

is always bound to conduct in conformity with his wishes, if they are

known or can be ascertained with reasonable care. ... It would be a

contradiction in terms to say, that an agent was authorized to do an act

in contradiction to the known wishes of his employer.

5. "An agent is always bound to consult the benefit of his principal, and

he necessarily exceeds his authority when he knowingly goes against his

interest. He does not necessarily go against this interest, when without

any corresponding advantage realized or expected, he puts the property

of his principal to an unnecessary hazard.

6. "Although the authority of the agent is general in its terms — yet

it is necessarily limited by the usual course of the business in which he

is employed, and he has no right to do anything beyond that usual course.

. . . Thus if a broker should give to his clerk a general authority to loan

money; this authority would, without any words to that effect, be con-

strued to be limited to loaning to persons in good credit, and on the usual

terms, and in the usual manner.

7. "It would give no warrant for making a loan, unprecedented in

amount to sustain a rotten concern, accompanied with a careful conceal-

ment of the fact from the knowledge of the principal. So if the clerk of

a merchant were authorized generally to sell goods upon credit, this

would give him no right to make secret sales to insolvent persons or

those of doubtful credit.

8. "All of these questions of authority may be brought to a single test.

Would the principal, judging from the authority conferred and supposing

him not to have changed his mind, have directed the act to be done or

consented to the doing of it, provided he had been consulted about it,

previous to it being done? In every case where it can be seen, that such

a consent would not have been given, there is clearly a want of authority."

In modern times, the scope of authority question has taken on

new facets. We now see the Board of Directors and officers smugly

contemplating the profits made from activities they have forbidden

by express written directions. The old rule is the same after all

because their reckless toleration is the equivalent to a consent. The
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mere fact that a denial of authority is bound to be almost auto-

matic in these cases should impress no one.

And in almost any case where evil is tolerated, the profit motive
is not far off. Earnings from criminal conduct often result (tem-

porarily) in profits and acts in this direction are in behalf of the

corporation.

Individual Responsibility

The Model Penal Code and this proposed statute declare that a

person is legally responsible for any conduct he performs or causes

to be performed in the name of a corporation, to the same extent as

if it were performed in his own name and behalf, and in the Model
Code a corporate agent is personally responsible for a reckless omis-

sion to perform a duty imposed by law on the corporation. It is thus

a two-way concept which imposes liability on the corporate criminal

as well as the corporate executives and agents who lead their corpora-

tion astray.

See Com. v. Dyer 243 Mass, 296 for an example of a case where
a corporation was actually organized to commit business crimes. It

was not, apparently, indicted but Dyer and the others who caused

the criminal activities to be performed in the name of the corpora-

tion were held legally responsible.

A. Jurisdictional Point

According to the indictment presented by the Suffolk County
Grand Jury in the small loans cases, the corporations involved were

all Delaware corporations involved in a conspiracy to do things in-

imical to the public interest to defeat and defer certain legislative,

administrative and executive actions intended to regulate and affect

the conduct of the business of making small loans. Nine loan com-

panics, including three management organizations, were indicted.

The individuals indicted included some from Pennsylvania, Wash-
ington D. C, Wilmington, Delaware, New Jersey, and Chicago as

well as from Massachusetts.

It has already been observed that a corporation acts by agents.

If the corporation is located outside Massachusetts and the agents

participate in activities within this commonwealth which are of a

criminal nature, does it not follow as a matter of logic that the cor-

poration has committed a criminal offense within the jurisdiction

of the courts of this commonwealth?

Defenses

It might be observed that the Proposed Official Draft of the Model
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Penal Code of the American Law Institute (Section 2.07) contains

provisions like those in the suggested statute. The language of the

Model Penal Code is by no means identical but the basic con-

cept is the same so far as making the corporation criminally liable

for the acts of its agents.

The Model Penal Code also provides for certain defenses on the

part of the corporation which it can plead in an effort to avoid a

conviction under a statute which indicates a legislative purpose to

impose criminal liability on the corporation. By way of summary,
these defenses and procedures are as follows:

—

a. First, there is no real defense if the offense is one (such as over-time

parking) where strict or absolute criminal liability has been imposed

by the legislative enactment.

b. Second, where there is no indication of a case of absolute or strict

criminal liability, it shall be a defense if the defendant corporation

proves by a preponderance of the evidence that the "high managerial

agent" having supervisory responsibility over the subject matter of the

offense employed due diligence to prevent its commission (except

where the statute makes this sort of defense untenable).

c. The special defense is not available where the offense consists of an

omission to discharge a specific duty of affirmative performance im-

posed on corporations by law; or where the commission of the offense

was authorized, requested, commanded, performed, or recklessly toler-

ated by the board of directors or by a high managerial agent acting in

behalf of the corporation within the scope of his office or employment.

We recommend the following

1970 DRAFT ACT
An Act defining the criminal liability of corporations and establishing

criminal liability of individuals for corporate conduct.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

Chapter 274 of the General Laws is hereby amended by adding after

Section 7 the following new section:

—

Section 8. As used in this section, the following words shall have the fol-

lowing meanings:

—

"Agent" means any director, officer, servant, or employee of a corpora-

tion, or any other person who is authorized to act in behalf of the corpora-

tion.

"High managerial agent" means an officer of a corporation or any

other agent in a position of comparable authority with respect to the

formulation of corporate policy or the supervision in a managerial

capacity of subordinate employees.
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A corporation is criminally liable for conduct constituting an offense if:

(a) The conduct constituting the offense is engaged in by an agent of

the corporation while acting within the scope of his employment and in

behalf of the corporation, and the offense is a misdemeanor, or the of-

fense is one defined by a statute that clearly indicates a legislative intent

to impose such criminal liability on a corporation;

(b) The conduct constituting the offense consists of an omission to

discharge a specific duty of affirmative performance imposed on corpora-

tions by law; or

(c) The conduct constituting the offense is engaged in, authorized,

solicited, requested, commanded or recklessly tolerated by the board of

directors or by a high managerial agent acting within the scope of his

employment and in behalf of the corporation.

A person is criminally liable for conduct constituting an offense which

he performs or causes to be performed in the name of or in behalf of a

corporation to the same extent as if such conduct were performed in his

own name or behalf.

5. Punishment of Corporations by Fine

HOUSE .... (1969) .... No. 2240

An Act PRovmiNC punishments for corporations.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 Chapter 279 of the General Laws is hereby amended by

2 adding after section 5 the following section:

—

3 Section 5A. Punishment of Corporations.—Notwithstand-

4 ing any other provision of law unless such provision shall

5 impose a sentence greater than that set forth in the following

6 clauses, any corporation which commits a crime shall be

7 punished as follows: first, if an individual committing that

8 crime could be punished by a fine of ten thousand dollars, by

9 a fine of not more than fifty thousand dollars; second, if an

10 individual committing that crime could be punished by

11 imprisonment in the state prison for ten years, by a fine of

12 not more than fifty thousand dollars; third, if clauses first

13 and second do not apply and an individual committing that

14 crime could be punished by a fine of five thousand dollars, by

15 a fine of not more than twenty-five thousand dollars; fourth,

16 if clauses first and second do not apply and an individual

17 committing that crime could be punished by imprisonment in
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18 the state prison for five years, by a fine of not more than

19 twenty-five thousand dollars; fifth, if clauses first through

20 fourth do not apply and an individual committing that crime

21 could be punished by imprisonment in the state prison for

22 any term or by imprisonment in a jail or house of correction

23 for two years or more, by a fine of not more than fifteen

24 thousand dollars.

25 If none of the penalties provided in paragraph one of this

26 section apply to said corporation, and if not otherwise

27 provided by law, by a fine of not more than ten thousand

28 dollars.

Assuming that a corporation can and does commit a crime, there

is little difficulty in concluding that it can be sentenced to pay a

fine.

It has long been the attitude of the law that corporations can be

made subject to prosecutions for the commission of criminal acts.

While one can not imprison a corporation, its charter can be re-

voked and its stockholders or members can be affected by the im-

position of a fine.

It is for the leg^islature to determine the amount of the fine or the

formula by which a fine can be definitely and specifically set forth

in a general law applicable to all corporations.

Since there is no attempt to pick and choose between the different

types of corporations, and there are many, it would seem that any

corporation could be fined if it committed a crime. One wonders if

a hospital could be fined if its Chief of Surgery committed the crime

of abortion in an operating room.

Although it is often remarked that a corporation lacks a soul or a

conscience, others are of the opinion that "It is as easy and logical

to ascribe to a corporation an evil mind as it is to impute to it a

sense of contractual obligation". U.S. v. McAndreivs and Forbes Co.

149 Fed. 823.

The problem becomes somewhat clearer when one is thinking in

terms of the business corporation only.

Perhaps the most dramatic case of the punishment of a business

corporation is found in Standard Oil Co. of Indiana, 164 Fed. 376,

where the Standard Oil Company was fined over twenty-nine mil-

lion dollars for anti-trust violations. This fine was not sustained

on appeal. In cases such as this, it should be apparent that the pen-

alty could fall not only on the stockholders and directors of the cor-

poration, but also on creditors and on employees who do not par-

ticipate in the activity which resulted in the fine.

The total fines in the G.E. case amounted to $1,924,500 of which
amount forty-four individuals paid $137,500 and the corporations
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paid the balance. Only seven executives were jailed, although nu-

merous others were given suspended sentences.

The sentences in the G.E. case were given on February 6th and

7th, 1961 and within a week, the market price of G.E. dropped to

such an extent that $684,192,000 was wiped out on paper, for the

time being. The paper value of Westinghouse had a temporary

decline of about $174,000,000.

The corporation could only act through its agents who had led

it down the road to perdition. Its guilt was their guilt.

In another interesting case, U.S. v. Cotter, 60 F. (2d) 689, 694

the corporation was fined for use of the mails to defraud investors

who bought its stock. Quite obviously, the duped stockholders had
already suffered loss by paying too much for their stock. Justice

Learned Hand summed it up:

—

"The company protests against the fine levied against it. It argues

that this merely takes from the victims of the fraud, assuming that there

was a fraud, part of the little that was left them. We agree. Why it

should promote observance of the law to put into the public treasury

money of which innocent persons have been robbed, is not apparent.

But it is a matter with which we have nothing to do; the company was

a juristic person to which, by a fiction, criminal responsibility is imputed.

It could commit a crime and be punished in the only way it could be

made to suffer. Where the burden falls, the trial judge must consider;

we have no power to change his decision. So far as our opinion may

be thought of consequence in other cases, we may, however, say that

when the company is insolvent, as it always is, we can see no good

reason for more than nominal punishment."

There are many cases where the company is not only not insol-

vent, but in fact enjoyed a highly profitable excursion into crim-

inal activities either by acts of commission, such as price fixing, or

by failure to act or to comply with the law in a variety of situations

ranging from non-payment of overtime to employees to tax evasion.

The stockholders in these companies, including those who had no
knowledge of the improper activities of the executives, suffered

financial loss by the fines and by the decline in market values. It is

not difficult to say that some of this punishment fell upon innocent

persons, albeit indirectly. It might also be said that innocent par-

ties, along with the guilty, could and did, at least in the G.E. case,

share in the profits from the corporate wrongdoing. The court was
justified in leaving these things as it found them.

"In Telegram Newspaper Co. v. Commonwealth, 172 Mass. 294 (1899)

the corporation which published the Worcester Daily Telegram was fined

$100.00 for publishing a story that the plaintiff in a case on trial in the

Superior Court had been offered $80.00 but demanded $250.00 and went

to law when it was not agreed to, by the town of Holden. The Court
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found that this was a contempt and that "said article was calculated to

obstruct the course of justice in said court and prevent a fair trial" in

the civil case then being heard.

In his decision Chief Justice Field noted that counsel for the

newspaper argued that "an intent cannot be imputed to a corpora-

tion in criminal proceedings." Field then said in his decision:

—

"We think that a corporation may be liable criminally for certain

offences of which a specific intent may be a necessary element. There

is no more difficulty in imputing to a corporation a specific intent in

criminal proceedings than in civil. A corporation cannot be arrested in

either civil or criminal proceedings, but its property may be taken either

as compensation for a private wrong or as punishment for a public

wrong."

It was also said in this case, which deals with criminal contempt of

court, that "if the corporation cannot be punished by a fine, it will

escape all criminal liability." The court cited instances where cor-

porations had been indicted for misfeasance as well as nonfeasance.

A city or a town may be "punished" (and fined) for contempt of

court or for its failure as a municipal corporation to carry out the

order of the court. Com. v. Hudson, 315 Mass. 335.

A corporation can thus commit a crime even without any cor-

porate intent of any sort, In Com. v. Minicost Car Rental Inc. 1968

Adv. Sh. 1267 a $10.00 fine was imposed on the corporation when
one of its customers parked a car illegally. The parking ordinance

made no nice distinctions relative to the soul of a corporation but

merely provided a sanction against the registered owner. In decid-

ing the case. Chief Justice Wilkins said:

—

[2] The defendant's contentions, based upon the absence of any require-

ment of knowledge on the part of the owner of the offending vehicle who

was not the operator at the time of the violation, are that there was a

denial of due process and of the equal protection of the laws.

The defendant does not trouble to cite or explain Commonwealth v.

Ober, 286 Mass. 25, 189 N.E. 601, where there is but one factual distinc-

tion from the case before us. In the Ober case it does not appear who

made the improper parking. In the case at bar, the improper parking was

by one who rented the automobile from the defendant. This, however, is

a distinction without importance. As was pointed out in the Ober case, at

page 32, at page 603 of 189 N.E., "The inconvenience of keeping watch

over parked vehicles to ascertain who in fact operates them would be

impracticable, if not impossible, at a time when many vehicles are parked.

. . . [T]he rules and regulations of the Boston Traffic Commission . . .

were framed and intended to cover and make punishable any violation

.... by the owner of any vehicle registered in his name. . .
."

This doctrine is not impaired by Morissette v. United States, 342 U.S.
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246, 72 S.Ct. 240, 96 L.Ed. 288, or Lambert v. People of State of California,

355 U.S. 225, 78 S.Ct. 240, 2 L.Ed.2d 228, both of which recognize that

many public welfare crimes that require no intent are valid.

The defendant argues that where the penalty is not minor, absence of a

scienter requirement may result in a deprivation of property without due

process of law. It refers to Commonwealth v. Buckley, Mass.,b 238 N.E.2d

335. In the case at bar, the penalty of a line not exceeding $20 is very

definitely minor.

But what if the penaUy had been substantial?

The owner here could not anticipate a person would park ille-

gally. Chief Justice Wilkins spoke of the lack of specific intent:

—

"As said in the Buckley case at page 337,*= "Generally, however, it has

been held that the Legislature may make criminal an act or omission even

where the person responsible has no 'blameworthy condition of the mind,'"

citing authorities, including Commonwealth v. Ober, 286 Mass. 25, 30,

189 N.E. 601, supra. This is but another instance where the penalty is

"relatively small, and conviction does no grave damage to an offender's

reputation." Morissette v. United States, supra, 342 U.S. 256, 72 S.Ct. 246.

To move away from such reasoning, the defendant seeks to rely upon
its large business as a rental agency whose vehicles are operated by many
different renters. It asserts that there would be a large economic waste,

but that argument does not apply to the case at bar, where there is only

one conviction and a small fine. That the defendant may later be con-

victed of additional violations is not presently in issue. But beyond that,

we would be slow to lighten the possible penalty for a large owner of

cars in comparison with that for owners of fewer cars."

Wilkins also pointed out that the contract required the renter to

pay all fines. His final conclusion on the matter was this:

—

"There is no deprivation of property without due process of law. Far

from being a denial of the equal protection of the laws, a decision for the

defendant would more likely create one."

We recommend the following:

1970 DRAFT ACT
An Act providing punishments for corporations

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same as follows:

Chapter 279 of the General Laws is hereby amended by adding after

Section 5 the following section:

Section 5A. Punishment of Corporations. — Notwithstanding any other

provision of law unless such provision shall impose a sentence greater
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than that set forth in the following clauses, any corporation which com-

mits a crime shall be sentenced to pay a fine not exceeding:

First, $10,000 when the conviction is of a crime punishable in the

state prison for not less than 10 years;

Second, $5,000 when the conviction is of a crime punishable in tht

state prison for not less than 5 years;

Third, $2,500 when the conviction is of a crime punishable in the

state prison for not less than 21/2 years;

Fourth, $1,000 when the conviction is of a misdemeanor punishable by

imprisonment for not less than 1 year;

Fifth, $500 when the conviction is of a misdemeanor punishable by im-

prisonment for less than 1 year; and

Sixth, any higher amount equal to double the pecuniary gain derived

from the crime by the corporation.
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V. SPECIAL STUDIES

1. Lowering the Age of Majority to Eighteen is Not Recom-

mended
2. Credit Bureaus Should not be Made Liable for Ordinary Neg-

ligence but Corrective Legislation is Necessary to Protect the

Public

3. A Private Bill

1. Lowering the Age of Majority to Eighteen

Is Not Recommended

RESOLVES . . . (1969) . . . Chapter 1

Resolve providing for an investigation and study by the judicial council

RELATIVE to THE FEASIBILITY OF LOWERING THE AGE OF MAJORITY TO EIGHTEEN

YEARS.

Resolved, that the judicial council be requested to make an investiga-

tion and study relative to the feasibility of lowering the age of majority

to eighteen years, and to include its conclusions and its recommendations,

if any, together with drafts of such legislation as may be necessary to give

effect to the same, in its annual report for the current year.

Approved Feb. 5, 1969

The age of majority in Massachusetts is twenty-one years, both

for male and female citizens. The Judicial Council was requested

to study the feasibility of lowering this age to eighteen.

We are of the opinion that such a change would so vitally affect

the citizens of the Commonwealth, that it is beyond our scope to

make any decisions of policy.

We have not concerned ourselves with the question of the right

to vote. In order for a person under twenty-one to enjoy the right

to vote, it would be necessary to amend our Constitution. We have

considered some of the changes in our law which might be brought

about if a person under twenty-one was declared to have reached

the age of majority at eighteen. When most of our younger citizens

discuss this matter, they seem to center their thoughts around the

following rights or privileges:

—

a. The right to purchase an automobile and the right to enter

into contracts concerning the upkeep and maintenance of the

automobile.
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b. The right to purchase liquor, transport it in a motor vehicle,

and be served liquor at a restaurant or cocktail lounge etc.

c. The right to establish credit in retail stores.

d. The right to borrow money from a bank or a loan company.
e. The right to vote.

With regard to a motor vehicle, the General Court has already

taken some action to lower the age of majority to eighteen years

old in a limited application to the purchase, repair, or sale of motor
vehicles.

G.L. Chapter 90 Section 2C reads as follows:

"Section 2C. A minor eighteen years of age or older, if his parent or

guardian assents thereto in writing, shall have full legal capacity to act

in his own behalf in the matter of contracts for the purchase, repair, or

sale of motor vehicles, parts or accessories therefor, and such contracts

or any instrument relative to the financing of such contracts, if otherwise

legal, shall have the same legal effect as if no minority existed."

This new statute results from Chapter 105 of the Acts of 1969, Ap-

proved June 10, 1969. Previously, G. L. Chapter 175, Section 113K

provided that any minor, sixteen years of age or over, shall be

deemed competent to contract for a motor vehicle liability policy

to the same extent as if he had attained the age of twenty-one years.

It would thus appear that there is a strong legislative movement
in the direction of lowering the age of majority to the age of

eighteen, and even sixteen when it comes to dealing with motor

vehicles and motor vehicle insurance.

There are other instances in the General Laws which deal with

a relaxation of the strict rule that a citizen does not become of age

until his twenty-first birthday, but none of these can be said to in-

dicate a real desire on the part of the General Court to reduce the

age for all purposes.

According to the language in Inhabitants of Danvers vs. City of

Boston, 27 Mass. 512, the twenty-one year rule was established in

the province of Massachusetts Bay in 1751 by an Act of Parliament.

One of the most vexatious aspects of the business dealings of a

minor under the age of twenty-one is concerned with the fact that

such a person may disaffirm any contract that he might make. He
may thus set aside the bargain and receive his money back, or re-

ceive back any other consideration which he might have given up.

The adult party may not take advantage of this situation.

This state of things has become more important in the present

sreneration when it is said that over one hundred million Americans

are under the age of twenty-five.

Under the rule of law applicable in New York, however, there
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has been an attempt to bring about a more just result. Section

3-101 (1) of the New York Law reads as follows:

—

"A contract made by an infant after he has attained the age of eighteen

vears may not be disaffirmed by him on the ground of infancy, when the

contract was made in connection with a business in which the infant was

engaged and was reasonable and provident when made."

In Massachusetts, except in those very few cases, where the stat-

utes have altered the situation, the New York rule does not apply

and the minor very definitely can set aside the bargain.

Quite apart from the general run of contracts which one could

expect a young person to make is the situation regarding trusts and
gifts "^vhich have been given to minors under the provisions of Chap-

ter 201 A of the General Laws. Under this particular statute, which
is the Massachusetts version of the Uniform Gifts To Minors Act,

the custodian holds the property of the minor until the age of

twenty-one. Many people feel that this is still a rather immature
period in life for the distribution of any sizable gifts. In addition

to the statutory provision, there are countless wills and trusts which

require the trustees to hold property during minority. Many re-

quire that the property be held even longer.

Any change in the law which would reduce the age of majority

from twenty-one to eighteen would therefore have a vast effect on
property rights in Massachusetts.

LTntil the present time, the legislature has chosen to deal with the

problem of minority on a limited basis. Because this matter involves

question of legislative policy with which the Judicial Council is not

prepared to deal, we do not wish to make any recommendation as

to the feasibility of lowering the age of majority to eighteen years.

The Uniform Student Loan Act

Another limited approach has been made to the problem of the

minor under twenty-one and his contracts by the Uniform Student

Capacity to Borrow Act which has been proposed by the National

Conference of Commissioners on Uniform State Laws.

This act would allow an educational loan to be srranted to a

minor, and he would be legally bound to repay. This would not
interfere with the basic body of law applicable to minors but it

would recognize the ability of persons under twenty-one to obtain
loans for an education.

At the present time, it is possibly feared that certain persons

under twenty-one could disaffirm a contract for such a loan. If the

parent will not or can not join in the loan, the chance of taking

advantage of a loan for an education mig^ht be lessened. Whether
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or not this act should be adopted by Massachusetts, we have not had
occasion to consider; but we do point it out as being an attempt to

deal with the problems of the young person under twenty-one on a

particular basis, and we think this is the way we should proceed.

*

2. Credit Bureaus Require a Limited Privilege

and Should Not be Liable for Ordinary
Negligence. Remedial Legislation Is Needed
To Protect the PubUc.

HOUSE .... (1969) .... No. 3870

An Act relative to the furnishing of erroneous information by a credit

rating bureau or any person or organization which furnishes credit rat-

ing information.

Be it enacted by the Senate arid House of Representatives in General Court

assembled, and by the authority of the same, as follows:

1 "Chapter 259 of the General Laws is hereby amended by

2 inserting after section 4 the following section:

—

3 Section 4A. A credit rating bureau or any person or organ-

4 ization which furnishes credit rating information shall be

5 liable in damages for ordinary negHgence in furnishing er-

6 roneous credit rating information concerning any person or

7 corporation who has appHed for credit from a third party

8 whether said information is furnished orally or in writing."

Credit Bureaus Are Now Privileged

House (1969) 3870 would change the law and make a credit rat-

ing bureau liable for ordinary negligence when erroneous informa-

tion is furnished about an individual or his credit. At the present

time, the law recognizes a conditional privilege on the part of a

credit bureau because of the public interest involved.

The credit agencies take the position that the conditional privi-

lege should be maintained because of the genuine business need for

information of this nature. They say that this information protects

against losses on credit transactions. They also contend that the

existence of this credit information is one of the reasons if not the

major reason for the ease with which credit can be obtained. It is

asserted that the proposed legislation could seriously impede the

free flow of credit information. It has been contended that to make
a credit agency liable for ordinary negligence for furnishing erro-
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neous information would be an unconstitutional restraint on its

activities under the First and Fourteenth Amendments to the

United States Constitution. In the case of Altoona Clay Products,

Inc. V. Dun & Bradstreet, Inc. the U. S. District Court in Pennsyl-

vania said that the long established recognition of the necessity of

quick credit information includes the activities of the credit report-

ing: bureau such as Dun & Bradstreet as beings in the interest of the

business community within the sphere of the privilege extended to

matters of "public concern" as defined in the case of New York

Times v. Sullivan, 376 U.S. 254 (1964).

Note: A tort case based on a false representation that another person was "worthy
of credit" where this was known to be false was known in 1829. Winslow v.

Draper, IX Pick. 169.

Whether in fact there is a constitutional protection for credit re-

porting agencies is a question which we will not deal with here.

We do not doubt that a credit agency can be guilty of conduct

which will cause harm to other persons. Credit agencies do not hold

themselves out as accountants. At best they gather the information

concerning prospective debtors by resorting to the available avenues

of information—reference to poor debtor court records—reference

to bankuptcy records—interviews with the applicant for credit—

•

and where available, interviews or references to other credit agen-

cies. Sometimes the information is gained surreptitiously. Some-

times the data is gathered by investigators who are not well trained

or well qualified. Some businessmen absolutely refuse to give infor-

mation with respect to their customers. The courts and the proba-

tion department do not give out information on criminal records

to just anyone who requests it. When all this is considered, the best

that a credit agency can do is to give what might even amount to

an informed guess as to the likelihood or prospects of an applicant

for credit, and his responsibility. The amount charged by the credit

bureau is small on a case basis. We do not have any figures on
the earnings of credit bureaus to decide whether or not the busi-

ness is a profitable one, but we are convinced that what they charge

for the individual credit report, which is sometimes |5 to $10 or

even less, does not permit the agencies to make extensive investi-

gation as to some individual. In addition, the mobility of people

in the United States is such that credit agencies must rely on simi-

lar organizations in other cities for the background on a particular

individual.

In Ultramares Corp. v. Touche, 255 N. Y. 170, 179, Judge Car-

dozo declined to hold an accounting firm liable for damages re-
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suiting from a misrepresentation innocently made by a firm of pro-

fessional accountants to the determent of their customer. The court

reasoned that to hold the defendant liable would expose newspapers

and other information service companies with damage claims ab-

surdly out of proportion to the reward received for their service.

The Ultramares case dealt with an innocent misrepresentation and

it might be assumed that the accountants used at least reasonable

care.

The Proxmire Proposal

Probably the most comprehensive collection of material concern-

ing credit bureaus and credit rating information is contained in the

report of the hearings before the subcommittee on Financial Insti-

tutions of the Committee on Banking and Currency, U. S. Senate

91st Congress, First Session. These hearings which are collected

under the heading of 'Tair Credit Reporting" deal with Senate Bill

823 which was filed on January 31, 1969, by Senator Proxmire. The
purpose of Senate 823 is "to enable consumers to protect themselves

against arbitrary, erroneous, and malicious credit information."

Senator Proxmire's bill was passed in the Senate on November 9,

1969. It was referred to the Committee on Banking and Currency

again, but this time in a modified form. The bill, House (1969)

3870, is limited in its scope in comparison with the U. S. Senate

Bill 823, filed by Senator Proxmire. It might be pointed out that

under the Proxmire proposal, civil liability is imposed on a credit

bureau for willful non-compliance with the standards which are

established for crediting reporting agencies. In addition, the Prox-

mire bill imposes civil liability for "grossly negligent non-com-

pliance."

The Massachusetts proposal is limited in the sense that it does

not set forth the standards of "fair credit reporting" which are

found in the Proxmire bill.

A recent survey of the law applicable to credit bureaus was made
in the Georgetown Law Journal for February, 1969. In this law

journal article, the statement was made that:

—

"Despite the scope and nature of credit investigations and the serious

inaccuracies or misinformation they may produce, the individual wlio is

the subject of a credit report is all but unprotected in most jurisdictions.

Most of the actions against credit bureaus are libel suits; they are seldom

successful, however, because the majority view is that a report by a credit

bureau to a particular subscriber whose legitimate business interests are

involved or appear to be involved is conditionally privileged. Thus, in

the absense of malice, the subject of the report has no cause of action

against the credit bureau regardless of the falsity of the report. Basis for
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the privilege is that the credit bureau is performing a necessary and

useful business which benefits those who have a legitimate interest in the

report.

The privilege is only conditional, however, and may be lost in several

ways. The bureau looses the privilege if it releases the report to the gen-

eral public or to disinterested as well as interested subscribers. The ra-

tionale for this exception is that the publication of defamatory material

by a business for a profit can be upheld solely on the ground of public

convenience. Individual rights should not be made subservient to business

agencies more than is necessary to satisfy reasonable public interests.

These public interests are "adequately served by extending the immunity

of privileged communications only so far as to embrace communications

to subscribers who have a special interest in the information." The defini-

tion of an interested subscriber is vague, however, and a superficial in-

quiry into the subscriber's motives will apparently insulate the credit

bureau from liability."

The comment in the Georgetown Law Journal goes on to say

that the privilege is also destroyed i£ the statement is made with

malice, that is express or actual malice. This requires a showing

of bad faith, ill will, or other improper motive. A majority of

courts reject the view that the privilege is abused only when the

credit bureau lacks probable cause or reasonable grounds for be-

lieving the statement. Most courts hold that negligence will not

destroy the privilege. In Massachusetts the case of Retailers Com-
mercial Agency, Inc. petitioner {Shore vs. Retailers Commercial
Agency, Inc.) 342 Mass. 515 (1961), is an example of the philosophy

of the law with regard to credit agencies in Massachusetts.

A credit agency had reported on the plaintiff in an extremely un-

favorable manner. It indicated that he was certainly not a person

to whom any credit should be extended. The credit agency did not

contend that the report could not have been found to be defama-

tory, it simply argued that the report was conditionally privileged.

Our Supreme Judicial Court held that a report made by a mercan-
tile agency to an interested subscriber should be conditionally privi-

leged. It was said that such reports apply a legitimate business pur-

pose and ought to have the protection of the privilege.

In this respect the Massachusetts courts follow the general rule

mentioned in the article in the Georgetown Law Journal in 1969.

The Massachusetts court in Retailers Commercial Agency, Inc.

supra said that the conditional privilege is destroyed if abused, but
in effect, the injured party must show that the abuse has taken

place. Our court also finds that the protection or the privilege is

indeed lost if there is a definite proof of malice. It also said that

if a credit bureau makes a report asserting it to be true when there

is no reasonable ground or probable cause for such an assertion, it
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could be found that there is an absence of good faith and abuse of

the privilege. Our Supreme Judicial Court made this comment:

—

"There is no social utility in reports that are made recklessly or without

reasonable grounds. The injury to the subject of the report can be great

and the person receiving the report gains nothing."

In the Retailers Commercial Agency case, supra, the plaintiff

argued that the real test should be whether or not the defendant

had used reasonable care. Our Supreme Judicial Court said that

there was some support for the theory that negligence may destroy

a conditional privilege, but said that this view, although having

something to commend it, has not generally been accepted by the

courts and with good reason, for it would place undue limitations

on the communications the law seeks to protect.

The most signicant statement is found in Retailers Commercial
Agency, Inc., supra, at page 522 where our Supreme Judicial Court

says:

—

"The fact that these communications are confidential and that great

speed may be required in their preparation militate against a rule that

would destroy the privilege by proof of ordinary negligence."

The bill which was referred to the Judicial Council, House (1969)

3870 would make the credit bureau liable for ordinary negligence.

If the Proxmire bill in the U. S. Senate is enacted, a credit bureau

will not be liable for ordinary negligence. It will only be liable

for "wilful non-compliance" with the requirements applicable to

credit reporting agencies, or for grossly negligent non-compliance

with the standards which will be applicable to all credit reporting

agencies in the United States.

The most significant requirement that would be imposed upon
credit reporting agencies by the Proxmire bill is the opportunity

for an individual to correct inaccurate or misleading information

in his file.

The person using the credit reporting agency would have to ad-

vise an individual of his bad credit report if he was rejected for

credit, insurance, employment, etc. In this way, the individual

would be alerted of the possibility of an inaccurate dossier on him.

The third important provision of the Proxmire bill involves de-

rogatory items entered in the file. A credit reporting agency would
be obliged to notify the individual that such items were being

placed in a file. Again the individual would have an opportunity

to correct the file or to supply additional information at a later date.

In order to avoid liability, a credit reporting agency would have

to destroy obsolete information after a reasonable time, and certain

limits on confidentiality would be imposed. A credit reporting
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agency could not furnish information except in connection with a

legitimate business need. The Federal legislation which is being

proposed, therefore, contains a comprehensive plan for the proper

functioning of a credit reporting agency. If the agency should fol-

low the outline of this plan and do what is required of it by the

Federal Legislation, it would be protected and no libel suit could

be successfully prosecuted against it, nor could the individual col-

lect damages if the credit information resulted in some adverse sit-

uation. The individual affected could only recover damages if the

credit reporting agency was shown to have wilfully violated the

Federal law or to have been guilty of gross negligence.

Testimony of W. F. Willier, Consumer Law Director

House (1969) 3870 provides only a right of damages on the part

of the individual where a credit rating bureau has been guilty of

ordinary negligence. There are no standards set forth for the proper

operation of a credit rating information company or organization.

It would seem that the approach taken by Senator Proxmire in U.S.

Senate Bill 823 has much more to recommend it than a bill which
merely makes a credit reporting agency liable for ordinary negli-

gence. There may be abuses in the credit reporting business. In

his testimony before the Senate Committee, Mr. William F. Wil-

lier, Director of the National Consumer Law Center at Boston Col-

lege, told Senator Proxmire and the Committee that there was no
question but that the Greater Boston Credit Bureau "exercises a

high degree of care in its operations, and yet a number of errors

and abuses remain possible." Willier said that the bureau's records

regarding the disposition of court cases are almost invariably in-

complete. He indicated that the cost of tracing the outcome of law-

suits would be prohibitive. Willier also said that the legislation

proposed by the Consumers Council in Massachusetts suggested the

disposition of obsolete information. During the month of Decem-
ber, 1969, a public announcement was made by one Boston Credit

Agency that it was selling its files on thousands and thousands of

names to the highest bidder. In addition, Willier said that the Mas-

sachusetts Consumers Council recommended that the debtor be

permitted to correct information adverse to him. House (1969) 3870

is only one of the bills apparently supported by the Consumers
Council. Willier stated that he suggested "we do away with the

majority rule that credit rating bureaus have a privilege, that un-

less malice is established, they are not liable for defamation or

libel; and we have a bill pending in Massachusetts to at least obli-

gate them to exercise due care and apply a simple test of negli-

gence."
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Willier contended to the U. S. Senate hearing that the credit re-

porting business is a commercial venture and should be subject to

the obligation of due care. In answer to Senator Proxmire's ques-

tion, Mr. Willier stated that he did not think that credit bureaus

could be impartial.

The Balance of Rights

We do not think that the answer to the conflict of rights between

the consumer and the credit agencies lies in the adoption of a stat-

ute such as House (1969) 3870. The whole picture of the credit

information business is currently the subject of committee hearing

and discussions in Washington. The comprehensive plan presented

to Congress by Senator Proxmire and others indicates how the prob-

lem is approached as a whole. The suggested bill (House 3870) is

only a small part of this picture. We think it useful to the general

court for us to discuss the legislation suggested in Washington and

its relationship to the law of Massachusetts at this time. We do

not recommend the enactment of House (1969) 3870. We are hesi-

tant to suggest a draft act which will cover only a part of the credit

reporting problem. We are of the opinion that if credit bureaus

file erroneous reports, either by reason of negligence or otherwise,

they should be required to correct the record of the individual

when it is discovered that erroneous information is contained in

their files. A reference to the Proxmire bill, which is summarized

in this report, will indicate that Section 611 would cover the pro-

cedure where such a situation obtained. We are also of the opinion

that if an individual learns that some false or erroneous informa-

tion is contained in his file in a credit reporting bureau, and if he

apprises the bureau of this false or erroneous information and asks

for a correction, the failure of the credit reporting bureau to make
such correction would be malice sufficient to destroy any privilege

that the credit bureau might have.

The full text of Section 611 of the Proxmire Bill (U.S. Senate

823, 91st Congress, First Session—Committee Print No. 5) is as

follows:

" (a) If the completeness or accuracy of any item of information con-

tained in his file is disputed by a consumer, and such dispute is directly

conveyed to the consumer reporting agency by the consumer, the consumer

reporting agency shall within a reasonable period of time reinvestigate and

record the current status of that information unless it has reasonable

grounds to believe that the dispute by the consumer is frivolous or irrele-

vant. If after such reinvestigation such information is found to be inac-

curate or can no longer be verified, the consumer reporting agency shall

promptly delete such information. The presence of contradictory infor-
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mation in the consumer's file does not in and of itself constitute reasonable

grounds for believing the dispute is frivolous or irrelevant.

(b) If the reinvestigation does not resolve the dispute, the consumer may
file a brief statement setting forth the nature of the dispute. The consumer

reporting agency may limit such statements to not more than one hundred
words if it provides the consumer with assistance in writing a clear sum-

mary of the dispute.

(c) Whenever a statement of a dispute is filed, unless there is reasonable

grounds to believe that it is frivolous or irrelevant, the consumer reporting

agency shall, in any subsequent consumer report containing the informa-

tion in question, clearly note that it is disputed by the consumer and pro-

vide either the consumer's statement or a clear and accurate codification or

summary thereof.

(d) Following any deletion of information which is found to be inac-

curate or whose accuracy can no longer be verified or any notation as to

disputed information, the consumer reporting agency shall, at the request

of the consumer, furnish notification that the item has been deleted or the

statement, codification or summary pursuant to subsection (b) or (c) to

any person specifically designated by the consumer who has within two

years prior thereto received a consumer report for employment purposes, or

within six months prior thereto received a consumer report for any other

purpose, which contained the deleted or disputed information. The con-

sumer reporting agency shall disclose to the consumer his rights to make
such a request. Such disclosure shall be made at or prior to the time the

information is deleted or the consumer's statement regarding the disputed

information is received."

Suggestions for Legislation

The full text of Section 616 and 617 of the Proxmire bill is as

follows:

i616. Civil liability for willful noncompliance

"Any consumer reporting agency or user of information which willfully

fails to comply with any requirement imposed under this title with respect

to any consumer is liable to that consumer in an amount equal to the

sum of

1. Any actual damages sustained by the consumer as a result of the

failure;

2. Such amount of punitive damages as the court may allow, which shall

not be less than $100 nor greater than $1,000; and

3. In the case of any successful action to enforce any liability under this

section, the costs of the action together with reasonable attorney's

fees as determined by the court."
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§617. Civil liability for grossly negligent non-

compliance

"Any consumer reporting agency or user of information which is grossly

negligent in failing to comply with any requirement imposed under this

title with respect to any consumer is liable to that consumer in an amount

equal to the sum of

—

1. Any actual damages sustained by the consumer as a result of the

failure;

2. In the case of any successful action to enforce any liability under this

section, the costs of the action together with reasonable attorney's

fees as determined by the court."

If the General Court wishes to report a bill in this area, the pro-

visions of the Proxmire bill would seem to be appropriate.

SUMMARY OF THE "PROXMIRE" BILL, U. S.

SENATE NO. 823, 91st CONGRESS

"FAIR CREDIT REPORTING ACT"

The following is a summary of the more important features of

the bill:

—

Sec. 604. Permissible Purposes of Reports.

Limits the furnishing of consumer reports to five purposes: (1) credit;

(2) insurance; (3) employment; (4) obtaining a governmental license or

other benefit; or (5) other legitimate business need involving a business

transaction wtih the consumer. Any broader use would require either a

court order or the consumer's written permission.

Sec. 605. Obsolete Information.

Prohibits the reporting of adverse information older than seven years,

or 14 years in the case of information on bankruptcies, except in connec-

tion with life insurance contracts in excess of $25,000, extensions of credit

in excess of $50,000 or employment applications for jobs with an annual

salary in excess of $20,000.

Sec. 606. Disclosure of Investigative Reports.

Requires those who order investigative reports to disclose that an investi-

gative report may be made and that the consumer has a right to request

disclosure of the complete nature and scope of the investigation. This pro-

vision would not apply if the report is for employment purposes and the

consumer has not specifically applied for the employment.
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Sec. 607. Compliance Procedures.

Requires reporting agencies to maintain procedures to preserve the con-

fidentiality and proper use of information. Users must certify the purposes

for which information will be used and agree not to use the information

for other purposes. Reporting agencies must make a reasonable effort to

check out new users.

Sec. 608. Disclosures to Governmental Agencies.

The disclosure of information to governmental agencies is limited to

identifying type information such as name, address and place of employ-

ment unless the governmental agency has obtained a court order or is a

bona fide creditor, insurer, employer, or licensor.

Sec. 609. Disclosures to Consumers.

Requires reporting agencies to disclose, at the request of a consumer, the

nature and substance of all information in the consumer's file, the sources

of the information unless it is an investigative report, and the persons who
have received reports on the consumer during the past 6 months for credit

or insurance purposes and the past 2 years for employment purposes.

Sec. 610. Conditions of Disclosure to Consumers.

Requires disclosures to be made during normal business hours and on

reasonable notice. The disclosure may be made at the credit reporting

agency or over the phone if the consumer so requests in writing and fur-

nishes proper identification. Reporting agencies must provide trained

personnel to explain the information in a consumer's file. The consumer

has the right to have one person accompany him. Reporting agencies and

their sources are given immunity from libel suits as a result of information

disclosed to consumers pursuant to the act unless the information was fur-

nished with malice or willful intent to injure the consumer.

Sec. 611. Procedure in Case of Disputed Accuracy.

If the completeness or accuracy of an item of information is challenged

by a consumer, the credit reporting agency must reinvestigate and record

its current status. Inaccurate or unverifiable information must be deleted.

The consumer has a right to file a brief explanatory statement on disputed

items which must accompany future reports. The consumer may also

request that previous recipients be notified of any corrections.

Sec. 612. Charges for Certain Disclosirres.

Disclosures shall be free of charge to consumers who are rejected lor

credit, insurance or employment or who are charged higher rates for credit

or insurance and who have been so notified by the creditor, insurer, or

employer. Similarly, disclosure charges cannot be made to persons who have

received a dunning letter from a collection affiliate of the reporting agency.

In all other cases, the reporting agency may establish a reasonable dis-

closure charge.

The cost of sending corrected information to the prior recipients of a

report shall be at the expense of the reporting agency when information is

deleted because it is inaccurate or unverifiable. When the item is in dispute,
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the reporting agency may charge the consumer for notifying prior recipi-

ents.

Sec. 613. Public Record Information for Employment Purposes.

Reporting agencies cannot report adverse items of public record infor-

mation for employment purposes unless they maintain strict procedures to

keep the information up to date. If this cannot be done, the consumer must

be notified that the adverse information is being reported and to whom at

the time the report is made.

Sec. 614. Restrictions on Investigative Consumer Reports.

Adverse information developed on investigative reports which is more

than three months old cannot be reported again unless it is reverified.

Those who make investigative reports must follow procedures to assure

maximum possible accuracy.

Sec. 615. Requirements on Users of Consmner Reports.

Those who reject a consumer for credit, insurance or employment or

who charge a higher rate for credit or insurance wholly or partly because

of a consumer report must, upon written request, so advise the consumer

and supply the name and address of the reporting agency. If a consumer

is turned down for credit or charged a higher rate based on information

other than a consumer report, the nature and substance of this information

must also be disclosed on written request. The consumer's right to make

such a request must be disclosed at the time he is turned down for credit,

employment, or insurance or charged a higher rate for credit or insurance.

Sec. 616. Civil Liability for Willful Non-Compliance.

Consumers can bring civil actions to enforce compliance. If a willful

violation can be shown, the consumer can collect actual damages, punitive

damages of up to $1000 and attorney fees.

Sec. 617. Civil Liability for Grossly Negligent Non-Compliance.

If the consumer can show a grossly negligent violation, he can collect

actual damages plus attorney fees.

Sec. 621. Relation to State Laws.

State laws which are inconsistent with the Federal law are pre-empted to

the extent of the inconsistency.

3. A Private Bill re R. L. Burno

HOUSE .... (1969) .... No. 4766

An Act authorizing the city clerk of the city of haverhill and the state

secretary to change a certain record.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:



P.D. 144 JUDICIAL COUNCIL 125

1 Notwithstanding any provision of law to the contrary, the

2 city clerk of the city of Haverhill and the state secretary are

hereby authorized and directed to change the birth certificate

4 and marriage certificate of Robert L. Bruno, who was born on
5 May ninth, nineteen hundred and twenty-six and married on

6 June third, nineteen hundred and sixty-one, so as to delete and

7 expunge any reference to the name "Bruno" and substitute

8 therefor the name of "Atwood".

The bill which we are asked to consider is a proposal in behalf

of Robert Leonard Burno. House (1969) 4766 refers to Robert L.

Bruno, but the records in the city hall in Haverhill indicate that

the gentleman's name is Burno.

^Ve have carefully investigated the subject matter of this bill,

and ^\e find that it involves the correction of a record which was

duly and properly made in accordance with the statutes of the Com-
mon"\\^ealth.

We do not believe it would be useful to anyone to discuss the

details of this particular case. Mr. Burno and others in his behalf

presented the details fully to a hearing held by the Committee on
Government Regulation. Officials who are interested in the integ-

rity of the vital statistics records take the position that the integrity

of official records should not be eroded away by legislative or judi-

cial corrections which are not in conformity with the statute ap-

plicable.

We understand that Mr. Burno has attempted to have the record

corrected by judicial proceedings without success.

We do not believe that the Legislature should enact special laws

to change birth and marriage certificates.

In the future, situations of this kind may be remedied to some
extent by the provisions of Chapter 249 of the Acts of 1969 which

allows adoption decrees nunc pro tunc should one of the adopting

parents die prior to the entry of the decree of adoption. (G.L. Ter.

ed. Chapter 210 Section 68).

This private bill would satisfy Mr. Burno, but would not be in

the public interest. It should not be further considered.
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