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JUDICIAL COUNCIL

G. L. (Ter. Ed.) Chapter 221, § § 34A-34C

The Judicial Council Was Estabhshed To Make A Continuous

Study Of The Organization, Procedure And Practice Of The
Courts.

The Council Makes Reports Requested By The Legislature And
Suggests Improvements In The Administration Of Justice.

Statutory Authority

Section 34A. There shall be a Judicial Council for the continuous study of

the organization, rules and methods of procedure and practice of the judicial

system of the Commonwealth, the work accomplished, and the results pro-

duced by that system and its various parts. Said council shall be composed of

the chief justice of the supreme judicial court or some other justice or former

justice of that court appointed from time to time by him; the chief justice of

the superior court or some other justice or former justice of that court

appointed from time to time by him; the judge of the land court or some

other judge or former judge of that court appointed from time to time by

him; the chief justice of the municipal court of the city of Boston or some

other justice or former justice of that court appointed from time to time by

him; one judge of a probate court in the Commonwealth and one justice of a

district court in the Commonwealth and not more than four members of the

bar aU to be appointed by the governor, with the advice and consent of the

executive council. The appointment by the governor shall be for such periods

not exceeding four years, as he shall determine.

Section 34B. The Judicial Council shall report annually on or before

December first to the governor upon the work of the various branches of the

judicial system. Said council may also from time to time submit for the

consideration of the justices of the various courts such suggestions in regard

to rules of practice and procedure as it may deem advisable.

Section 34C. No member of said council, except as hereinafter provided,

shall receive any compensation for his services, but said council and the

several members thereof shall be allowed from the state treasury out of any

appropriation made for the purpose such expenses for clerical and other

services, travel and incidentals as the governor and council shall approve. The

secretary of said council, whether or not a member thereof, shall receive from

the Commonwealth a salary of ten thousand dollars.
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I. THE ADMINISTRATION OF JUSTICE

1

.

The Superior Court — Increase in Justices

2. New Rules of Civil Procedure

3. Proposals for an Intermediate Appellate Court

4. Use of Retired Justices

5. Jury Selection — A New Statute

THE ADMINISTRATION OF JUSTICE

Recommendations of the Judicial Council

Superior Court

We have previously indicated the necessity to have an adequate

number of associate justices for our Superior Court. In 1967 we
advised the Governor that ten additional associate justices should

be added to the Superior Court.

G.L. Chapter 212, § 1, now provides that the Superior Court

shall consist of one chief justice and 45 associate justices. Four

additional associate justices were added to the Superior Court by
Chapter 850 of the Acts of 1967. The Superior Court has been

enlarged over the years, but it is still not sufficiently staffed with

the necessary number of associate justices to accomplish its mis-

sion as a bar of justice before which the major issues between our

citizens (and between our citizens and the Commonwealth) are

determined.

The number of criminal cases and the complexities of these

cases have increased tremendously in the past few years. Even with

the introduction of the so-called "No-Fault" automobile claim

program, the Superior Court is still the tribunal in which all of the

contested automobile tort claims will be adjudicated.

Regardless of what type of system we may advise for the

handUng of routine automobile claims, the forge in which the law

is made which will apply to such claims is our Superior Court and

our juries sitting therein. Nice points of law will be promulgated

and discussed in the decisions of our Supreme Judicial Court, but
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the excellence of the fair and impartial trial of the important civil

and criminal cases depends on the integrity and efficiency of our

great trial court, the Superior Court.

Our district courts are vitally important to our judicial business;

they are not intended to supplant our Superior Court but rather to

complement it. They are particularly designed to dispose of the

majority of routine controversies. It is obvious that we cannot

provide a judicial forum on the level of our Superior Court for the

handhng of the thousands of cases that are finally adjudicated by

our district courts. The vast judicial business done by the district

court is certainly a tribute to that branch of our judiciary. The

citizens of our Commonwealth do not view our district courts as

the trial court of last resort, especially in criminal cases. Years of

experience at the bar teach every lawyer that the pohce officer has

an ingrained feeUng that it is in the Superior Court that the law is

really tested even though most of his business is done in the

district courts.

It cannot be otherwise because our district court judges are

expected to deal with a tremendous volume of work and to deal

with it fairly, impartially, and expeditiously. Our judicial system

could not operate without the excellent results produced by the

district courts and the municipal courts.

The opportunity for the more formal, measured, and unhurried

deliberation and adjudication of controversies arises in our Supe-

rior Court. It reviews that which has been done in the district

court if there is an appeal from that court.

We renew our previous recommendation for additional justices

for the Superior Court and include here a draft act to accomplish

this objective.

We have also previously recommended to the General Court

that the number of associate justices of the Superior Court be

related to the population. While there is no magic in this proposal,

there have been "rule of thumb" estimates in Massachusetts,

Cahfornia, and elsewhere that a ratio of one justice of a court, as

our Superior Court, for each 100,000 in population is reasonable

and practical.

If we apply such a minimum "yardstick" to our Superior Court,

there should be no fewer than 56 associate justices. This is based

on the population figure for 1970 which is 5,689,170. We include

a draft act, therefore, which would relate the number of associate

justices to the population. We would recommend that the General

Court consider this draft act as a reasonable approach to the

number of associate justices which is necessary.
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1971 DRAFT ACT

AN ACT INCREASING THE NUMBER OF JUSTICES

OF THE SUPERIOR COURT.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

Chapter 212 of the General Laws is hereby amended by striking out

section 1, as most recently amended by chapter 721 of the acts of

1962, and inserting in place thereof the following section:

Section 1. The superior court shall consist of one chief justice and

fifty-six associate justices.

1971 DRAFT ACT

AN ACT PROVIDING FOR THE ESTABLISHMENT OF THE NUMBER OF
JUSTICES IN THE SUPERIOR COURT IN PROPORTION TO THE POP-

ULATION.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

Chapter 212 of the General Laws is hereby amended by striking out

section 1, as most recently amended by chapter 721 of the acts of

1962, and inserting in place thereof the following section:

Section 1. The superior court shall have one chief justice. The

superior court shall have one associate justice for each one hundred

thousand inhabitants or majority fraction thereof according to the last

census authorized by law but in no event shall the number of associate

justices of the superior court be less than forty-one.

CIVIL PROCEDURE

New Rules of Civil Procedure

During the course of the year in 1971 a draft of proposed rules

applicable to the Supreme Judicial Court, the Superior Court, the

Probate Court, and the Land Court will be printed and circulated
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among the members of the bench and bar.

These rules are modeled after the Federal Rules of Civil Proce-

dure.

Many of the procedures in our judicial system are governed

both by court rule and by statute.

The forthcoming proposed rules have been in process since

1967 under the general supervision of the Judicial Conference

estabhshed by the Supreme Judicial Court under its rule 3.16 and

its Committee on Civil Procedure.

We have previously stated that the promulgation of rules is

inherently necessary in the judicial branch of government and

cannot depend entirely on a statutory grant from the legislative

branch.

G.L. Chapter 213, § 3, is a statutory grant of authority to the

courts to make rules, but the rule-making power is not entirely

derived from this statute. The bar and the courts will have occa-

sion during 1971 to study the new proposed rules carefully.

No rule which invades constitutional rights or rights accorded

by substantive law can stand. Rules which pertain to procedural

control are within the inherent authority of the judicial system as

well as within the specific statutory grants of authority which have

been given from time to time.

The proposed rules will not apply to proceedings in the district

courts or the Boston Municipal Court.
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PROPOSALS FOR AN INTERMEDIATE
APPELLATE COURT

In 1967 the General Court requested the Judicial Council to

consider proposals for an intermediate appellate court.

In our Forty-Third Report we outlined an intermediate appel-

late court which might be established in accordance with the chart

shown below:
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name of the Commonwealth. The only power to create and
dissolve courts, other than the Supreme Judicial Court, hes entire-

ly with the legislative branch.

The Supreme Judicial Court must now entertain every appeal

that is presented to it in the proper manner. In addition, our
Supreme Judicial Court is required to furnish opinions to the

General Court on extremely intricate and complex matters.

Many of the appeals to the Supreme Judicial Court do not

present novel questions of law, but the parties are sufficiently

concerned to desire that the decision of the trial court should be
reviewed by a detached appeUate court.

We do not believe that it is necessary to speculate on the needs

of an intermediate appehate court by dwehing merely on a
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statistical analysis of the number of decisions or the number of

cases which are filed.

It is obvious that if a panel of judges is required to consider

every case the parties may bring it cannot give as much attention

to the significant and important cases as may be warranted. It is

important that the judicial business be managed with efficiency

and that decisions be rendered as expeditiously as possible.

We believe that many cases might be reviewed to the satisfac-

tion of the parties by an intermediate appellate court. Such a

review would not entail as much expense as is involved with an

appeal to the Supreme Judicial Court. In cases where the law is

well established, it does not seem necessary for the Supreme
Judicial Court to constantly review the same problem and pro-

nounce the same results.

The party who is disappointed at the hearing or trial does not

obtain a new chance to present facts — in the ordinary case. His

reason for appeal is usually that the trial or hearing produced facts

and that the trial court did not properly apply the law. We believe

that an intermediate appellate court could serve a very useful

purpose in deciding cases which do not require the review of our

Supreme Judicial Court. The true test of an appellate court is not

the quantity of its decisions but the quality. Quality is not

achieved in the midst of a deluge of petitions, all of which must be

considered.

We again urge the Legislature to consider the establishment of

an intermediate appellate court.

Massachusetts is sufficiently populated to require such a tri-

bunal, and it is in fact the only state with over 5 milhon in

population which does not have this type of court.
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USE OF RETIRED JUDGES

The plan which has often been urged by Chief Justice Tauro for

the use of retired judges should be favorably considered. We would

point out to the General Court that all judges appointed since

1956 must, as a practical matter, retire at the age of 70 or sacrifice

rights to retirement. There are instances where useful service, at

the specific request of the Chief Justice, could still be given on a

temporary basis.

We have analyzed the economics of this proposal, and expense

would be of little real significance since a judge serving during

retirement would receive the normal compensation less the

amount of his pension for the period of service. We are not

suggesting a prolonged situation where a judge would be serving

indefinitely after retirement, but we do feel that experienced

judges can be called in to help with a large backlog or to dispose of

cases which become sidetracked due to unexpected criminal busi-

ness or major trials of long duration.

For this purpose we recommend the following draft act for the

use of retired judges:
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1971 DRAFT ACT

AN ACT PROVIDING FOR TEMPORARY SERVICE BY CERTAIN RETIRED
JUSTICES OF THE SUPERIOR COURT.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

SECTION 1. Chapter 32 of the General Laws is hereby further amended

by inserting the following:

Section 65D. Retirement Lists of Supreme Judicial Court Justices.—

(a) A chief justice or associate justice of the supreme judicial court or

of the superior court who has become eligible for retirement under

section sixty-five A, or otherwise, may notify the governor in writing

that he wishes to be placed upon the list of retired justices of the court

upon which he is then serving and (1) thereafter such retired chief

justice or associate justice and any widow of such chief justice or

associate justice shall be entitled to the same pension and all other

benefits which such chief justice or associate justice or widow would

have been entitled to receive if such chief justice or associate justice had

resigned his office at the time of such notification, (2) thereupon a

vacancy shall exist in the office theretofore occupied by such retired

chief justice or associate justice, and (3) thereafter such retired chief

justice or associate justice shall perform judicial duties only as provided

in section twenty-four of chapter two hundred and eleven or in section

fourteen F of chapter two hundred and twelve, (b) If such retired chief

justice or associate justice no longer wishes to be eligible to perform

judicial duties pursuant to said section twenty-four or to said section

fourteen F, as the case may be, he may at any time after being placed

upon the retired list resign his office and thereafter he and any widow

of his shall be, and continue to be, entitled to receive the same pension

and all other benefits which such chief justice or associate justice or

widow would have been entitled to receive if such chief justice or

associate justice had resigned his office at the time when he was placed

upon such retired list.

Section 65E. Special Provisions applicable to Justices upon the

Retired List. — A retired chief justice or a retired associate justice while

remaining upon a list of retired justices referred to in section sixty-five

D (a) shall not engage in the practice of law directly or indirectly,

provided, however, that this section shall not prevent him from engag-

ing in the teaching of law, from serving as commissioner, master, or
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auditor appointed by any court of the commonwealth or another State

or by any Federal court, or as an arbitrator, or from serving as any type

of fiduciary, and (b) shall not hold any office which is incompatible

with holding the office of chief justice or associate justice of the court

of which he is on the retired List under the provisions of part 2, chapter

six, article II of the Constitution of the commonwealth or of article

LVIII of the Amendments thereto.

Section 65F. Transfer of Resigned Judges to Retired List. — A chief

justice or associate justice of the supreme judicial court or of the

superior court who has resigned his office prior to the effective date of

this act may be placed, by the governor by and with the consent of the

council and with the written approval of the chief justice or acting chief

justice of the court from which such chief justice or associate justice

resigned, upon the list of retired justices of that court referred to

in section sixty-five D of chapter thirty-two of the General Laws, and

such chief justice or associate justice shall thereupon be eligible for

recall to perform judicial services as provided in section twenty-four of

chapter two hundred and eleven or section fourteen F of chapter two
hundred and twelve, as the case may be.

SECTION 2. Chapter 21 2 of the General Laws is hereby amended by
inserting immediately after section 14E the following new section: —

Section 14F. Services of Retired Chief Justice or Associate Justice.

— (a) A chief justice of the superior court who has retired under the

provisions of section sixty-five D of chapter thirty-two, may be desig-

nated and assigned by the chief justice or acting chief justice of the

superior court to perform such of the duties of the office of chief jus-

tice as may be requested of him and which he is willing to undertake.

(b) Any associate justice of the superior court who has retired under

the provisions of section sixty-five D of chapter thirty-two may be

designated and assigned by the chief justice or acting chief justice of the

superior court to perform such of the duties of the office of associate

justice as may be requested of him and which he is willing to undertake.

(c) In performing the services requested of him a retired chief justice

or associate justice shall exercise all judicial power and authority

pertaining to the office in which he acts, in respect to matters as to

which he is designated to act, and the fact of such service shall be stated

on the records of the court, but need not be separately stated in the

record or docket of any particular cause or proceeding. Service under

the provisions of this section shall not be counted in determining the

number of offices authorized or required for the court by any appli-

cable statute.

(d) A retired chief justice or associate justice so serving shall be paid

by the commonwealth in addition to his pension an amount equal to

the difference between the rate by the day of the compensation of a
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regular incumbent of the office in which he acts and the rate by the day

of all pensions which such retired justice receives from the common-

wealth, or any of its subdivisions or agencies. In computing each of

such rates by the day, Sundays and holidays shall be excluded. He shall

be reimbursed for expenses incurred while performing judicial services

at any place other than his place of residence.

SECTION 3. Section 91 of chapter 32 of the General Laws is hereby

further amended by striking out the words "for services as a retired

chief justice or associate justice under the provisions of section twenty-

four of chapter two hundred and eleven" and by inserting in place

thereof in the seventh full line of the first sentence thereof as it appears

in chapter 676 of the acts of 1968, after the words "jury service," the

following: — for services as a retired chief justice or associate justice

under the provisions of section twenty-four of chapter two hundred

and eleven or section fourteen F of chapter two hundred and twelve.

SECTION 4. This act shall take effect on February first, nineteen

hundred and seventy-two.

SENATE (1970) No. 572

AN ACT AMENDING THE SYSTEM OF JURY SELECTION
IN THE COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1. Chapter 234 of the General Laws is hereby amended by

2 striking out section 7 and substituting the following:

3 Section 7. The clerk for the commonwealth of the supreme judicial

4 court, (hereinafter in this chapter called, "the clerk"), is hereby em-

5 powered to oversee, direct and carry out the jury selection process, as

6 further described herein, for all of the courts of the commonwealth.

7 The clerk shall appoint such subordinate employees as may be neces-

8 sary from time to time to assist him in carrying out the jury selection

9 process. Copies of all jury lists prepared pursuant to the provisions of

1 sections 5 and 6 shall be delivered promptly to the clerk.
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1 SECTION 2. Chapter 234 of the General Laws is hereby further

2 amended by striking out sections 11 through 23, both inclusive, and

3 substituting the following:

4 Section 1 1. Service. The venires shall be delivered to the sheriff of

5 the county to be transmitted by him to the clerk.

6 Section 12. Additional venires. Any court may issue venires for

7 additional jurors when necessary for the convenient dispatch of its

8 business. They shall be delivered to the clerk, and the jurors selected by

9 him shall be required to attend on such days as the court orders.

10 Section 13. Drawing jurors. The clerk shall devise a system for the

1

1

selection of jurors from the jury lists furnished to him and in the

1

2

numbers required by the several venires delivered to him. Such system,

13 which shall be subject to approval by the supreme judicial court as fair

14 and otherwise satisfactory, may utilize mechanical, electric or elec-

15 tronic devices or equipment for the random selection of jurors subject

16 to such exclusions and exemptions as may be provided from time to

1

7

time by the provisions of this chapter.

1 SECTION 3. This act shall be effective as of September 1 , 1971.

We do not recommend S (1970) 572 for the reason that it does

not deal adequately with the problem which exists. The Judicial

Council has been recommending improvements in the process for

jury selection for many years. We have urged that efforts be

directed toward a more careful examination and selection of all

persons ehgible for jury duty by impartial commissioners under

the direct supervision of the court.

It should be the aim of any jury selection process to produce a

true cross section of society to serve on jury panels.

Much effort has gone into the drafting of a new jury selection

procedure which is comprehensive in scope and which seems more
likely to result in a jury which is more typical of the community
than the jury which is now produced under the existing system. In

1967 in our Forty-Third Report at page 23 we indicated that we
were not getting a "fair cross section of the community on the

juries."

We recommend the following draft act as a complete reform of

the present jury selection procedure. It is long overdue:
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1971 DRAFT ACT

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as fol-

lows:

Section 1. It is the policy of the Commonwealth of Massachusetts

that all litigants in courts of the Commonwealth entitled to trial by jury

shall have the right to grand and petit juries selected at random from a

fair cross-section of the community in the county wherein the Court

convenes, or as provided herein for juries selected to sit in courts

convened in Franklin, Hampshire, Hampden, Barnstable, Dukes, and

Nantucket counties. It is further the policy of the Commonwealth that

all citizens not otherwise exempt shall have the opportunity to be

considered for service on grand and petit juries and shall have an

obligation to serve as jurors when summoned for that purpose.

Section 2. Any United States citizen who shall have reached the age

of twenty-one years, and who shall have resided within the Common-
wealth for one year, shall be competent to serve as a juror, unless he (1)

is unable to speak the English language; (2) is unable to read, write and

understand the English language with sufficient proficiency to fill out

satisfactorily the juror qualification form; (3) is incapable, by reason of

mental or physical infirmity, to render satisfactory jury service; or (4) if

any such person has a charge pending against him for the commission

of, or has been convicted in a state or federal court of record of, a

crime punishable by imprisonment for more than one year, and his civil

rights have not been restored by pardon or amnesty, he may be

excluded from service as a juror within the discretion of the presiding

justice of each county; except that the following persons shall be

exempt: the governor, Ueutenant governor, members of the councU,

state secretary, members and officers of the senate and house of

representatives during the session of the general court, all judges and

justices of courts, county commissioners, jury commissioners, clerks of

court and assistant clerks and all regularly appointed officers of the

courts of the United States and the Commonwealth, sheriffs and their

deputies, constables, marshals of the United States and their deputies,

and all other elected officers of the United States, practicing attorneys,

registered practicing physicians and surgeons, settled ministers of the

gospel, members of reUgious orders. Christian Science practitioners and

readers, respectively.

Section 3. A majority of a committee of not less than ten justices of

the Superior Court, as shall be appointed from time to time by the

Chief Justice of said Court, shall appoint three competent and discreet
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individuals, none of whom shall be practicing attorneys, for each

county of the Commonwealth, except as hereinafter provided for

Franklin, Hampshire, and Hampden counties, and for Barnstable, Dukes

and Nantucket counties, who shall be known as jury commissioners. All

such persons shall be residents of the county for which they are chosen.

Of the first three chosen one shall hold his office for one year, one for

two years, and one for three years, to be determined by lot. Each year

thereafter, one such officer shall be chosen for the term of three years,

and no such officer shall be appointed for more than three successive

terms. Each of the said commissioners, before entering upon the duties

of his office, shall take and subscribe to an oath of office before one

member of such committee of justices, and shall execute a bond to the

Commonwealth of Massachusetts, in such sums and with such sureties,

if any, as shall be required by such committee of justices and be, by

them approved, conditioned upon the faithful discharge of his duties as

such commissioner during his term of office. A majority of such

committee of justices may from time to time remove any such commis-

sioners, assigning reasons therefor, and shall from time to time fill all

vacancies occurring in the office of any such commissioner by death,

resignation or removal from office. Such committee of justices, or a

majority of them, shall designate annually one of said commissioners to

serve as chairman of said commissioners, for a term of one year.

For purposes of this chapter, the counties of Franklin, Hampshire

and Hampden shall be considered as one single unit, and the counties of

Barnstable, Dukes and Nantucket shall be considered as another single

unit, and the term county, wherever used herein, shall refer to Franklin,

Hampshire and Hampden counties taken collectively as a single unit

wherever applicable, and said term shall also refer to Barnstable, Dukes

and Nantucket counties taken collectively as a single unit wherever

applicable.

Section 4. The said jury commissioners shall be paid for their

services by the treasurers of the several counties, except in the case of

the jury commissioners for Franklin, Hampshire and Hampden coun-

ties, taken collectively, who shall be paid in equal proportions by the

county treasurers of Franklin, Hampshire and Hampden counties

respectively, and in the case of jury commissioners for Barnstable,

Dukes and Nantucket, taken collectively, who shall be paid in equal

proportions by the county treasurers of Barnstable, Dukes and Nantuc-

ket counties respectively, and the amount of such compensation shall

be fixed from time to time by the committee of justices of the Superior

Court referred to in Section 3. The said jury commissioners shall be

allowed a reasonable sum each year for stationery and office expenses

other than salaries, which shall be fixed by the committee of justices

and paid in like manner, and the committee of justices, or a majority of

them, shall prescribe the number of assistants, if any, to be employed by

the jury commissioners from time to time, and any such assistants so
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employed shall be compensated at a rate fixed by the committee of

justices, or a majority of them, and paid by the several county trea-

surers in the manner herein provided.

Section 5. The jury commissioners in each county shall, at least once

each year and no later than March 30 thereof, and more frequently as

need may be, meet at the office of the clerk of the Superior Court for

each county and draw by lot the names of no less than two percent of

the names of the residents of each city and town of such county, as

taken from the annual listing for each such year of the legal residents of

each said city and town. The names of such residents shall appear on
such listing in alphabetical order, and each name shall be numbered
consecutively and each page of said listing shah be numbered consecu-

tively. Upon the drawing of such names, the jury commissioners shall

cause forthwith a juror qualification form, in such form and seeking

such information as the committee of justices referred to in Section 3

shall from time to time determine to be forwarded to each such person

whose name is so drawn, with instructions to fill out and return the

form, duly signed and sworn, to the Office of the Clerk of the Superior

Court for such county, by mail, within thirty days. If any such person

is unable to fill out the form, another shall do it for him, and shall

indicate that he has done so and the reason therefor. Juror qualification

forms forwarded to residents of Franklin, Hampshire and Hampden
counties shall be returned, as herein provided, to the Office of the Clerk

of the Superior Court for Hampden County, and juror quaUfication

forms forwarded to residents of Barnstable, Dukes and Nantucket

counties shall be returned as herein provided to the Office of the Clerk

of the Superior Court for Barnstable County.

Any person who fails to return a correctly completed juror qualifica-

tion form, as directed, may be summoned by the jury commissioners

forthwith to appear before the jury commissioners to fill out a juror

qualification form.

Any person summoned to appear to fill out a juror qualification

form, who fails to appear as directed, shall be ordered by the presiding

justice in each county, or if at such time there shall be no presiding

justice in any county, by any justice of the Superior Court who shall be

designated for such purpose by the Chief Justice, to appear forthwith

and show cause for his failure to comply with the summons. Any
person who fails to appear pursuant to such order, or who fails to show
good cause for non-compliance with the summons, may be fined not

more than $100 or imprisoned not more than three days, or both, to

the use of the county where the offense is committed. Any person who
willfully misrepresents a material fact on a juror qualification form, for

the purpose of securing or avoiding service as a juror, may be fined not

more than $100 or imprisoned not more than three days, or both, to be

imposed by the court to which the form was returned, to the use of the

county to which the form was returned.
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Every person filing a juror qualification form, as provided herein,

may indicate upon such form at what time of the year he could most

conveniently serve as a juror, if selected. If the name of such person is

drawn to be placed on the active jury Ust as herein provided, the jury

commissioners may, consistently within the requirement for a random

selection of persons to constitute monthly jury panels from time to time

drawn, as herein provided, defer the placing of the name of such person

in the lot for drawing monthly jury panels until the time for the

drawing of such panels that will serve during the period of time that

such person designated as being most convenient for him.

Section 6. The mayor of each city and the selectmen of each town

shall cause a copy of the annual listing for each such city and town, in

the form prescribed by Section 5, to be forwarded to the Office of the

Clerk for the Superior Court of each county not later than the 15 th day

of March of each year. Such listings shall be retained at the office of

such clerks for a period of at least three and one-half years following

their receipt.

Section 7. The jury commissioners for each county shall, at least

once each year and no later than the first of July thereof, and at such

other times during each such year as may be necessary, prepare a

secondary jury list, to be known as the active jury list, containing such

number of names of persons qualified to serve as jurors as shall be

drawn at random from the general jury hst, and not containing less than

5 percent of the aggregate thereof. The drawing of the active jury list

shall be held in such manner as to insure, as near as may be, a

representation in proportion to population of duly qualified persons

resident in each city and town of the county.

Section 8. The jury commissioners shall make such active jury list

available to the public as well as to the Clerk of the Superior Court for

such county who will draw therefrom by lot, as herein provided, such

names as shall be placed upon the monthly jury panel.

The jury commissioners may direct the Clerk to defer the drawing of

names of such persons as they have determined, consistently with the

provisions of this act to a time more convenient for such persons to

serve.

No later than fifteen days prior to the first day of each monthly
sitting of the Superior Court in such county the Clerk of the Superior

Court of each county, in the presence of at least one jury commissioner
from said county, shall draw by lot from the active jury list the number
of names as the presiding justice for such forthcoming monthly sitting

of the Superior Court shall direct, which names shall constitute the

monthly panel of jurors available for trials to be held in the Superior

Court and in any district court in such county in which sittings with

jury are scheduled. Within five days after the monthly jury panel is

drawn, the names of such persons shall be made available to parties, and
their counsel, who have cases on the trial list of the Superior Court and
on the jury trial list of any district court in such county in which
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sittings with jury are scheduled.

In the event of a month in which no sitting of the Superior Court is

scheduled for a county and in which month a sitting with jury is

scheduled for any district court in such county, no later than fifteen

days prior to the first Monday of such month, the Clerk of the Superior

Court of such county shall draw, for each such district court, in the

manner provided herein the number of names as directed by the

presiding justice of each such district court, which names shall consti-

tute the monthly jury panel for each such district court.

The drawing of names to be placed upon the monthly jury panel of

the Superior Court or of any district court as provided herein may be

held more frequently during each such monthly sitting of the Superior

Court or of any such district court if the presiding justice of the

Superior Court, or, in the absence of a monthly sitting of the Superior

Court, the presiding justice of any district court as provided herein so

directs.

The names so drawn shall be furnished forthwith to the sheriff, to be

summoned to appear at the Superior Court or, in the event that a

monthly jury panel is drawn as provided herein for any district court

sitting in such county, at such district court, on the first day of the

monthly sitting of the court, or at such other time or at such other

place as the presiding justice of the Superior Court or, in the absence of

a monthly sitting of the Superior Court, the presiding justice of any

such district court sitting in such county shall direct.

Section 9. A juror instruction booklet, in such form and with such
content as shall be directed by the committee of justices of the

Superior Court, or a majority of them, referred to in Section 3, shall be

furnished by the sheriff to each person whose name has been drawn for

the monthly jury panel, together with the summons served upon each

person as provided in Section 8.

The printing and distribution of said juror instruction booklets to

the several sheriffs for delivery shall be under the direction of the jury

commissioners for each county. The cost of said booklets shall be paid

by the several county treasurers in such amounts as shall be approved

from time to time by the jury commissioners.

Section 10. When any person summoned to serve as a petit or grand

juror shall appear in obedience to such summons, the presiding justice

or any other justice that he shall designate, if satisfied that for good
cause shown service at another time will subject such person to less

inconvenience, shall have discretion to excuse him temporarily from
service as juror or grand juror, and require him to appear at a subse-

quent day not later than one year from the time of such excuse, or, if

such justice shall determine that jury service at any time by such person

would entail undue hardship or inconvenience to such person, he may
excuse such person completely from jury service, provided that such
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excuse shall be consistent with the provisions of this act.

Section 11. The name of any person appearing on the general jury

list whose name is not drawn for the active list, shall appear on the next

succeeding general list, but no person's name shall appear upon more

than three successive general jury lists. If the name of any person

appearing on three successive general jury lists shall not have been

drawn for an active jury list, the name of such person shall be with-

drawn from the general jury list and such person shall not be eligible to

be drawn for any subsequent general jury list until the expiration of

three years following its withdrawal.

The name of any person appearing on the active jury list, whose

name is not drawn for a monthly jury panel, shall appear on the next

succeeding active jury list, provided that such person remains quaUfied

for jury service, but no person's name shall appear upon more than

three successive active jury lists. If the name of any person appearing on

three successive active jury lists shall not have been drawn for a

monthly jury panel, the name of such person shall be withdrawn from

the active jury list and such person shall not be eligible to be drawn for

any subsequent general jury Ust untU the expiration of three years

following its withdrawal.

The names of all persons that shall have been drawn for any monthly

jury panel, whether or not such persons shall have been drawn for

actual service on a petit or grand jury, shall, at the termination of such

monthly jury panel, be withdrawn from all jury lists, and such persons

shall not be eligible to be drawn for any subsequent general jury list

until the expiration of three years following such withdrawal.

Section 12. The juror qualification forms of those persons whose

names shall be drawn from time to time to serve on a monthly jury

panel shall be made available by the Clerk of the Superior Court for the

respective counties for inspection by all persons, and their attorneys

who shall have duly filed appearances, who are parties to any action

which appears on the trial hst for the monthly term of court for which

the names of such persons have been drawn to serve. The juror qualifi-

cations forms shall be made available for inspection by such persons no

later than 7 days prior to the first day of said monthly term of court.

No other persons shall be permitted to inspect said juror qualification

forms except upon express written authorization of one or more of the

jury commissioners for such county, which authorization shall be

granted only for good cause shown.

Section 13. On the day when jurors are summoned to attend at

court for the trial of civil or criminal cases, except capital cases, the

clerk of the court shaU cause the name of each person so summoned to

be written on separate ballots, substantially of uniform size, and shall

cause them to be placed in a barrel provided therefor. When a case is

ready for trial the clerk in open court, after shaking the ballots
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thoroughly, shall draw them out in succession until the names of twelve

or such greater number as the court may order under section sixteen are

drawn who appear and are not excused or set aside. The persons so

drawn shaU be duly sworn and impanelled and, subject to said section

sixteen, shall be the jury to try the issue, and one of them shall be

appointed foreman by the court. The ballots containing names of the

jurors so sworn shall be kept apart by the clerk until the verdict of such

jury has been recorded or such jury has been discharged, when such

ballots shall be returned to the barrel. If a case is ready for trial before

the verdict in the preceding case has been recorded or the jury dis-

charged, the court may order a jury for the trial of such issue to be

impanelled by the drawing in the manner aforesaid of ballots from

those remaining in the barrel.

Section 14. If a jury is to be impanelled for the trial of a capital case,

the clerk of the court shall cause the name of each juror summoned
therein to be written on a separate ballot and each ballot to be folded

uniformly in such manner that the name written thereon shall not be

visible, and shall cause such ballots to be placed in a barrel provided

therefor. He shall then in open court draw the ballots in succession

from said barrel, and the twelve persons, or such greater number as the

court may order under section sixteen, whose names are upon the

ballots first drawn and who are not excused or otherwise set aside, shall

be sworn as the jury for the trial of the case.

Section 15. Any defendant in the superior court in a criminal case,

including a capital case, after a jury has been impanelled may, in case

one or more jurymen shall die or become otherwise unable to serve, so

that there are less than twelve jurors remaining, waive his right to be

tried by a full jury of twelve and request trial by the remaining

members of the jury thus impanelled by signing a written waiver and

request and filing the same with the clerk of the court, whereupon the

trial shall continue accordingly, and in every such case the court shall

have jurisdiction of such case with the remaining members of the jury

and may render judgment thereon. If there is more than one defendant

and all do not sign and file a waiver and request as aforesaid, the court

may, in its discretion, order a severance and try the case of the

defendant or defendants signing and filing such waiver and request,

with the remaining members of the jury.

Section 16. In a civil or criminal ease, including a capital case, to be

tried with a jury in the superior court, which trial, in the opinion of the

court, is likely to be protracted, the court may so certify and may order

impanelled a jury of not more than sixteen members and the court shall

have jurisdiction to try the case with such jury subject to the following

provisions of this section. If at the time of the final submission of the

case by the court to the jury more than twelve members of the jury

who have heard the whole case are alive and not incapacitated or
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disqualified, the court shall direct the clerk to place the names of all of

the remaining jurors, except the foreman, in a barrel and draw the

names of a sufficient number to reduce the jury to twelve members.

Those jurors whose names are so drawn shall not then be discharged,

but shall be known as alternate jurors and be kept separate and apart

from the other jurors in some convenient place, subject to the rules and

regulations, until the jury has agreed upon a verdict or has been

otherwise discharged. If, at any time after the final submission of the

case by the court to the jury and before the jury has agreed on a

verdict, a juror dies, or becomes ill, or is unable to perform his duty for

any other good cause shown to the court, the court may order him to

be discharged and direct the clerk to place the names of all of the

remaining alternate jurors in a barrel and draw the name of an alternate,

who shaU then take the place of the discharged juror on the jury, which

shall then renew its deliberation with the alternate juror. The court

shall have jurisdiction to receive the verdict of the jury constituted

under the provisions of this section and shall have jurisdiction to render

judgment in said case.

Section 17. If, by challenge or otherwise, a sufficient number of

jurors duly drawn and summoned cannot be obtained for the trial of a

case, the court shall cause jurors to be returned from the bystanders or

from the county at large, to complete the panel, if there are on the jury

not less than seven of the jurors who were originally drawn and

summoned as before provided. The jurors from the bystanders shall be

returned by the sheriff or his deputy or by a disinterested person

appointed therefor by the court, and shall be such as are qualified and

liable to be drawn as jurors.

Section 18. Upon motion of either party, the court shall, or the

parties or their attorneys may under the direction of the court, examine

on oath a person who is called as a juror therein, to learn whether he is

related to either party or his attorney, or has any interest in the case, or

has expressed or formed an opinion, or is sensible of any bias or

prejudice, therein, or is represented by either attorney; and the object-

ing party may introduce other competent evidence in support of the

objection. If the court finds that the juror does not stand indifferent in

the case, another shall be called in his stead.

Section 19. Upon the trial of an indictment for a crime punishable

by death or imprisonment for life, each defendant shall be entitled to

twelve peremptory challenges of the jurors called to try the case, and in

other criminal cases each defendant shall be entitled to three such

challenges; provided, that each defendant in a capital case in which

additional jurors are chosen under section sixteen shall be entitled to

one additional peremptory challenge for each additional juror, and

provided, further, that each defendant in a case in which several

indictments are consolidated for trial shall be entitled to no more
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peremptory challenges than the greatest number to which he would

have been entitled upon trial of any of said indictments alone. In every

criminal case the commonwealth shall be entitled to as many such

challenges as equal the whole number to which all the defendants in the

case are entitled. In a civil case each party shall be entitled to four such

challenges. Peremptory challenges shall be made before the commence-

ment of the trial and may be made after the determination that a

person called to serve as a juror stands indifferent in the case.

Section 20. In indictments and penal actions for the recovery of a

forfeiture, it shall not be a cause of challenge to a juror that he is liable

to pay taxes in a county, city or town which may be benefited by such

recovery.

Section 21. If a party knows of an objection to a juror in time to

propose it before the trial and omits so to do, he shall not afterwards

make the same objection, unless by leave of the court.

Section 22. No irregularity in a writ of venire facias or in the

drawing, summoning, returning or impanelling of jurors shall be suffi-

cient to set aside a verdict, unless the objecting party has been injured

thereby or unless the objection was made before the verdict.

Section 23. If either party to a case at the sitting at which a verdict

is returned, either before or after the trial, gives to any of the jurors

who try the case anything by way of treat or gratuity, the court may,

upon motion of the adverse party, set aside the verdict and award a new

trial.

Section 24. If a jury, after due and thorough deliberation, return to

court without having agreed on a verdict, the court may state anew the

evidence or any part thereof, explain to them anew the law applicable

to the case and send them out for further deliberation; but if they

return a second time without having agreed on a verdict, they shall not

be sent out again without their own consent, unless they ask from the

court some further explanation of the law.

Section 25. The court may, upon motion, allow the jury in a civil

case to view the premises or place in question or any property, matter

or thing relative to the case if the party making the motion advances an

amount sufficient to defray the expenses of the jury and the officers

who attend them in taking the view, which shall be taxed as costs, if the

party who advanced them prevails. The court may order a view by a

jury impanelled to try a criminal case.

Section 26. A person duly drawn and summoned as a juror in a court

who neglects to attend without sufficient cause shall be punished by a

fine of not more than $100.00, or imprisonment for not more than 3

days, or both, to be imposed by the court to which the juror was

summoned, to the use of the county where the offense was committed.
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Section 27. Whoever, being a jury commissioner, shall put or cause

to be put upon any jury list or jury panel the name of any person

drawn in any manner other than as herein provided shall be punished

by a fine of not more than $500.00, or imprisonment in the jaU or

house of correction for not more than one year.

Section 28. Whoever solicits or requests a jury commissioner to put

his or any other name upon any jury Ust panel shall be punished by a

fine of not more than $500.00, or imprisonment in the jail or house of

correction for not more than one year.

Section 29. If, by reason of the neglect of any person upon whom a

duty is imposed by this chapter, jurors are not duly drawn and sum-

moned to attend a court, he shall be punished by a fine of not more

than $100.00, to be imposed by the court to which they should have

been summoned, to the use of the county where the offense is com-

mitted.

Section 30. If such neglect occurs with regard to jurors required to

serve on any occasion other than in the Supreme Judicial or Superior

Court, the officer before whom the jurors were required to appear shall

report the fact to the Superior Court for the same county, which, after

an examination and a hearing, may impose the fine provided by the

preceding section.

Section 31. Whoever is guilty of fraud in the drawing of jurors either

by tampering with the jury Usts previous to a draft, or in striking the

name of a juror lawfully drawn and drawing or substituting another in

his stead, or in striking a name from the jury list, or in any other way,

shall be punished by a fine of not more than $500.00, or imprisonment

in the jail or house of correction for not more than a year, or both.
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II. CRIMINAL LAW AND PROCEDURE

1

.

Voir Dire Examinations

2. Manslaughter by Motor Vehicle

3. Auto Theft — Proof of Ownership

4. Credibility of Witnesses — Impeachment
5. Presentence Investigations

6. Maximum and Minimum Sentences

7. Organized Crime — Penetration into Legitimate Business

HOUSE (1970) No. 3270

AN ACT PROVIDING THAT IN CAPITAL CASES THE DEFENDANT OR
HIS ATTORNEY SHALL HAVE THE RIGHT TO PERSONALLY
INTERROGATE EACH PERSON CALLED AS A JUROR.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 234 of the General Laws is hereby amended by striking out

2 section 28 and inserting in place thereof the following:

3 Section 28. Upon motion of either party, the court shall, or the

4 parties or their attorneys may under the direction of the court, examine

5 on oath a person who is called as a juror therein, to learn whether he is

6 related to either party or has any interest in the case, or has expressed

7 or formed an opinion, or is sensible of any bias or prejudice, therein;

8 and the objecting party may introduce other competent evidence in

9 support of the objection. In any capital case the defendant or his

10 attorney shall have the right to personally interrogate each person

1

1

called as a juror. If the court finds that the juror does not stand

1

2

indifferent in the case, another shall be called in his stead.
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HOUSE (1970) No. 1454

AN ACT PROVIDING FOR VOIR DIRE IN CERTAIN CASES.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Section 28 of chapter 234, of the General Laws, is to be amended by

2 striking out the following:

3 "Section 28. Examination of Jurors. - Upon motion of either party,

4 the court shall, or the parties or their attorneys may under the direction

5 of the court, examine on oath a person who is called as a juror therein,

6 to learn whether he is related to either party or has any interest in the

7 case, or has expressed or formed an opinion, or is sensible of any bias or

8 prejudice, therein; and the objecting party may introduce other com-

9 petent evidence in support of the objection. If the court finds that the

10 juror does not stand indifferent in the case, another shall be called in

1

1

his stead." and by substituting therefor, the following new section:

1 2 "Section 28. Examination of Jurors. - In civil or criminal cases either

13 party shah upon demand be entitled, within such limits as the court in

14 its discretion may determine, to examine on oath a person who is called

15 as a juror as to his qualifications, interest, bias or as to any other reason

16 for which he might be unsuitable to serve as a juror in the case and to

17 introduce other competent evidence in support of an objection to a

18 juror. If the court finds that the juror does not stand indifferent or is

19 for any other reason unsuitable to serve as a juror in the case another

20 shall be called in his stead."

HOUSE (1970) No. 2362

AN ACT PROVIDING FOR A HEARING IN VOIR DIRE IN THE SELEC-
TION OF CERTAIN JURORS.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1. Chapter 234 of the General Laws is hereby amended by
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2 inserting after section 28, the following section:

3 Section 28A. A jury in a felony case on the criminal side and in any

4 case where the ad damnum exceeds two thousand dollars on the civil

5 side, shall be selected by a hearing in voir dire if such voir dire is

6 requested on motion by counsel for either party. Counsel for either

7 party shall have an unlimited right to question prospective veniremen at

8 length subject to judicial discretion only in the manner in which

9 questions are put and as to whether or not the aforesaid questions are

10 germane to the general subject matter of the trial. Either or both parties

1

1

shall have the right of appeal or to file a bill of exceptions on questions

1

2

of law involving the rulings of the trial justice.

1 SECTION 2. This act shall take effect on January first, nineteen

2 hundred and seventy-one and shall not apply to causes of action

3 accruing prior to said date.

General Laws (Ter. Ed.) Chapter 234, § 28, provides:

§ 28. Examination of jurors. Upon motion of either party, the

court shall, or the parties or their attorneys may under the direction of

the court, examine on oath a person who is called as a juror therein, to

learn whether he is related to either party or has any interest in the

case, or has expressed or formed an opinion, or is sensible of any bias or

prejudice, therein; and the objecting party may introduce other compe-

tent evidence in support of the objection. If the court finds that the

juror does not stand indifferent in the case, another shall be called in

his stead.

In the case of Commonwealth v. Monahan, 349 Mass. 139 at

157, the question was raised as to whether or not the trial judge

had abused his discretion in refusing to permit the defendant's

counsel to question the prospective jurors beyond asking (1) if

they were related to a party; (2) if they had an interest in the case;

(3) if they had expressed or formed an opinion; (4) if they were

sensible of any bias or prejudice.

It has been held consistently in Massachusetts that further

questioning of the jurors, other than as required by G.L. 234, §

28, rests wholly in the discretion of the judge.

In Commonwealth v. Monahan (1965) a defendant urged that

the "massive publicity" in connection with the case entitled him

to conduct a voir-dire examination extending beyond the above

basic four questions found in Chapter 234, § 8. This defendant

contended that the "massive pubhcity" linked him to the alleged

crime, and it was an abuse of discretion of the trial judge not to
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permit him to question the prospective jurors apparently as to

whether or not they had been affected by the "massive publicity."

The Supreme Judicial Court held that there was no abuse of

discretion, and this is the way the law now stands.

In our Thirty-First Report for the year 1955 at page 35 we took

a position against a bill which would have permitted a more liberal

voir-dire. We opposed such a hberahzation on the grounds that

control over the selection of the jury would pass into the hands of

lawyers instead of the court.

A practical objection to the hberalization of the voir-dire exam-
ination is that it would require more time to select a jury if

counsel engaged in a protracted voir-dire.

Under the authority in Commonwealth v. Nassar, (1966) 351
Mass. 37, the trial judge may put additional questions to a partic-

ular juror if he wishes to do so, but the whole procedure is left in

the hands of the judge who presides at the trial.

Unlimited voir-dire is permitted in other jurisdictions. Under
the Federal Rules of Criminal Procedure it is provided as follows:

EXAMINATION. The court may permit the defendant or

his attorney and the attorney for the government to con-

duct the examination of prospective jurors or may itself

conduct the examination. In the latter event the court shall

permit the defendant or his attorney and the attorney for

the government to supplement the examination by such

further inquiry as it deems proper or shall itself submit to

the prospective jurors such additional questions by the

parties or their attorneys as it deems proper.

We do not beheve that it is necessary for the proper administra-

tion of justice to provide for unhmited voir-dire examination of
the jury in all cases.

Capital Cases

H (1970) 3270 would retain § 28 of Chapter 234 substantially

in its present form but would add the following:

In any capital case the defendant or his attorney shall have

the right to personally interrogate each person called as a

juror.

We beheve that a more hberal voir-dire in a capital case is not
wholly unwarranted. The interrogation or voir-dire should be
limited to the objective of discovering whether or not a prospec-
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tive juror is not suitable for service by reason of his qualifications,

interest, bias, or other substantial reason.

We think that the court should retain effective control of the

voir-dire even if, in a capital case, the present rule is somewhat
liberahzed. In this regard, the voir-dire should always be con-

ducted under the direction of the court. The trial judge should

exercise judicial discretion as to the manner in which the examina-

tion is conducted and as to whether or not the examination is

truly relevant to the issue of whether or not a prospective juror

stands indifferent.

To accomplish the result which we think should be obtained,

we recommend the following draft act:

1971 DRAFT ACT

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as fol-

lows:

Chapter 234 of the General Laws is hereby amended by striking out

section 28 and inserting in place thereof the following:

Section 28. Upon motion of either party, the court shall, or the

parties or their attorneys may under the direction of the court, examine

on oath a person who is called as a juror therein, to learn whether he is

related to either party or has any interest in the case, or has expressed

or formed an opinion, or is sensible of any bias or prejudice, therein;

and the objecting party may introduce other competent evidence in

support of the objection. In any capital case the defendant or his

attorney shall have the right to personally interrogate each person

called as a juror for the further purpose of discovering any other reason

for which he might be unsuitable to serve as a juror in the case. If the

court finds that the juror does not stand indifferent in the case, another

shall be called in his stead.
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SENATE (1970) ... No. 556

AN ACT TO PROVIDE FOR THE CRIME OF MANSLAUGHTER
ARISING OUT OF USE OF A MOTOR VEHICLE.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 265 of the General Laws as amended, is hereby amended by

2 inserting after section 13C the following new section:

3 Section 13D. Manslaughter arising out of use of motor vehicle.

4 Whoever commits manslaughter arising out of the use of a motor

5 vehicle shall be punished by imprisonment in the state prison for not

6 more than five years or by a fine of not more than one thousand dollars

7 and imprisonment in jail for not more than two and one half

8 years.

We recommend this bill. The proposed statute would establish

in Massachusetts Law the crime of what is sometimes called

negligent homicide. According to the statistics of the Registry of

Motor Vehicles, motor vehicle traffic deaths during the past five

years have hovered around 850 to 900. The following table shows

the number of traffic deaths each year between 1 949 and 1969:

Year
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any state law or municipal ordinance applying to the opera-

tion or use of a vehicle or streetcar or to the regulation of

traffic shall be guilty of homicide (manslaughter) when

such violation is the proximate cause of said death.

Any person convicted of homicide by vehicle shall be

fined not less than $500 nor more than $2,000 or shall be

imprisoned in the county jail not less than 3 months nor

more than 1 year or may be fined and so imprisoned or

shall be imprisoned in the penitentiary for a term not less

than 1 year nor more than 5 years.

It will be noted that in the Uniform Vehicle Code proposal

there is a requirement that the death result from the violation of a

state law or municipal ordinance rather than from the mere use of

the motor vehicle.

The Registrar of Motor Vehicles recommends that an auto-

mobile law violation be specifically included as one of the ele-

ments of the negligent homicide offense. It is a matter of legisla-

tive judgment as to whether or not to require proof that the

homicide resulted from a violation of the law.

We believe that the petitioner in S (1970) 556 intended that

punishment should only apply to a criminal act. It is possible that

a death could arise out of the use of a motor vehicle but that no

violation of law would be involved. It is also possible that a slight

violation of the rule requiring the operator to use reasonable care

could result even in death.

Because the Registrar specifically recommends that form of

statute in the Uniform Vehicle Code and because it is obviously

the intention not to punish except when a criminal offense is

involved, we would tend to favor the version in the "Uniform

Vehicle Code."

If the General Court should incHne towards a bill such as S

(1970) 556, the concept of the violation of a state law or a

municipal ordinance may be included as a test as to whether or

not the individual should be convicted of a criminal act.
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HOUSE (1970) No. 1230

AN ACT PROVIDING THAT UNLAWFUL OPERATION OF A MOTOR
VEHICLE RESULTING IN THE DEATH OF A PERSON WITHIN ONE
YEAR SHALL BE PUNISHABLE BY IMPRISONMENT OR FINE OR
BOTH.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 90 of the General Laws is hereby amended by inserting after

2 section 24B, as appearing in the Tercentenary Edition, the following

3 new section:

4 Section 24C. Whoever drives a motor vehicle in violation of the law

5 and as a proximate result of such unlawful operation a person is injured

6 and dies as a result of such injuries within one year, shall be punished

7 by imprisonment in the Massachusetts correctional institution, Walpole

8 for not more than five years, by imprisonment in the house of correc-

9 tion for not more than two and one half years, or by a fine of not less

10 than one hundred dollars, nor more than one thousand dollars, or by

1

1

both imprisonment and fine.

We do not recommend H (1970) 1230; and if the concept of a

violation of law is to be used, it would appear that the language in

the Uniform Vehicle Code is more acceptable.

It has been pointed out to us on several occasions that many
automobile thieves and many persons who use automobiles with-

out authority or who break into automobiles to steal the contents

must go free because it is extremely difficult to produce the owner
of the vehicle in court as a witness to establish (1) that the vehicle

was owned by him, and (2) that the accused person had no
authority on, in, or about said vehicle.

We have been repeatedly advised by the pohce that thousands

of vehicles are stolen or temporarily driven off without authority

every year. Even if a person is actually apprehended in the act of

operating the vehicle of another, the true owner may live in

Worcester or Chicago or Los Angeles and the financial burden for

the prosecution and the owner would be great indeed if such

owner was required to return from Cahfornia to Massachusetts to

testify merely that he was the owner of the vehicle which had

been stolen. Sometimes the trial is delayed for purposes of obtain-
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ing counsel or because there is an appeal to the Superior Court. If

a crime is committed, it is only fair for the Commonwealth to pay

the expenses for travel for its own witnesses; but very often the

expense and inconvenience to the lawful owner is the addition of

insult to injury. Possibly this should not be so, but the reaction of

;people is universally this way. It is understandable.

We recommend that the burden of showing authority to operate

a motor vehicle be cast upon the person who is actually claiming

to have such authority.

Translating this into something concrete means that a person

operating a motor vehicle should be at all times ready to exhibit

his operator's license and proof of his ownership or other

authority to operate the vehicle. A person who leases a vehicle

from a rental agency can produce his rental agreement showing

that the car is properly in his possession. An owner should always

have his Hcense and registration in the vehicle. Law-abiding citi-

zens are required to carry their license and registration with them;

and if they operate the car of another, it is almost certain that

they can quickly demonstrate authority so to do.

The common thief or joyrider who breaks into an automobile

should not enjoy rights which are superior to those of the law-

abiding citizen; and we, therefore, recommend the following draft

act to protect the property of the law-abiding citizen to aid in the

conviction of the thief and to minimize the inconvenience and

expense which are cast upon the law-abiding citizen when it

becomes necessary to have him physically present in the court

room to prove actual ownership of the vehicle:

1971 DRAFT ACT

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

Chapter 278 of the General Laws is hereby amended by adding after

Section 7 the following section:

Section 7A. In all prosecutions involving the larceny of automobiles

or the using without authority of automobiles or breaking into or

entering automobiles for the purpose of committing larceny where the

automobile in issue is not registered to the defendant on trial the
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defendant shall prove in justification his license or authority from the

owner of same to take or operate said automobile or to break or enter.

HOUSE (1970) No. 5725

AN ACT FURTHER REGULATING THE ADMISSIBILITY OF EVIDENCE
TO IMPEACH THE CREDIBILITY OF A WITNESS.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 233 of the General Laws is hereby amended by striking out

2 section 21 and inserting in place thereof the following section:

3 Section 21. Evidence of the conviction of a witness for any crime,

4 other than for a crime which involves dishonesty or the making by him
5 of false statements within five years from the date of his release from

6 confinement or the expiration of the period of his parole, probation or

7 sentence, whichever is later, shall be inadmissible for the purpose of

8 impeaching his credibility in any civil or criminal action.

9 Such evidence shall be inadmissible if an appeal is pending from any

10 such conviction.

We considered this section of the General Laws most recently in

our Forty-Fourth Report for 1968. The present proposal omits an

important provision which we recommended.
The main question here is whether or not a witness (and this

would include the defendant in a criminal case, the parties in other

cases) should be faced with a record of his criminal conviction

where the purpose is to harass him, embarrass him, humiliate him,
or intimidate him, rather than to test his veracity and credibility as

a teller of the truth, the whole truth, and nothing but the truth.

We think that this statute is of considerable importance in the

administration of criminal justice and that it has significance in

other proceedings.

To fully appreciate the present state of the law, it is well to

trace its history.

There was a time when a convicted person could not even give

testimony in court. It was only when this disability was removed
that the use of the conviction to test credibility became part of
our law.



p.D. 144 JUDICIAL COUNCIL 35

In the case of Rex v. Pourkfdorff, tried at Boston in 1764

before Chief Justice Hutchinson and reported in Quincy's Reports

for the Superior Court of Judicature at page 104, a witness

appeared for the defendant Pourkfdorff who was charged with

"steaUng." The witness, Margaret Kondle, had been previously

convicted with Pourkfdorff (in the same year) of grand larceny.

There seems to have been some question as to whether she had

been charged with petty larceny or not.

The attorney general objected to this witness on the grounds

that she had pleaded guilty to an infamous crime and thus could

not be a witness. There was a discussion of whether or not a

judgment which is not "infamous" bars the person affected from

being a witness.

Chief Justice Hutchinson said:

When the Crime is so great and of such a nature (for

instance the crimen falsi in law) as it is to be supposed that

the person guilty has lost all sense of truth and would not

hesitate at violating his oath, in such case no doubt not to

be admitted, but even where judgment is infamous (as that

a person shall sit in the pillory for writing a libel) yet if the

crime is not of such a nature as the least to invalidate the

credit of the witness's oath (as in the case I mentioned and

that of the witness now offered) no doubt they may be

admitted.

Attorney General: Theft is infamous.

Mr. Kent for the Prisoner: Petit larceny is not.

Chief Justice: Do you suppose, Mr. Attorney, every person con-

victed of petit larceny at the Old Bailey is ever after barred from
being a witness?

Attorney General: I don't know.

The court held that Pourkfdorff s witness was not barred from
testifying on the grounds she had been convicted of petty larceny.

The decision was curious as the common law was just the reverse

of that applied by the court.

The testimony of the previously tainted Margaret Kondle
cleared Pourkfdorff as she said she was the thief, not he. The
jury was directed to "give what weight they pleased to her evi-

dence."

The crime of larceny (petit or grand) in 1764 was a felony and

the conviction of a felony destroyed the competency of a witness.

If the felon was branded on the hand for grand larceny, however,

he could then testify. And later, a person convicted of petty
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larceny was permitted to testify by a statute: 31 Geo. 3, c. 35,

applicable in England. In Commonwealth v. Keith, 8 Mete. 531, it

was held that conviction of larceny before a justice of the peace of

forty cents would exclude the witness from testifying.

In 1851 and 1852 statutes were proposed and enacted in

Massachusetts which abohshed the concept of incompetency to

testify because of the conviction of a crime.

In the report of B. R. Curtis, N. J. Lord, and R. A. Chapman,
Commissioners appointed to Revise and Reform the Proceedings

in the Courts of Justice in the Commonwealth, (House Doc. No.
17 of 1851 at page 16) it was said:

According to the common law, no person who has

previously been convicted of any infamous offence in this

Commonweahh (R. S. c. 94, § 56) of which petty larceny

may be considered the least, and no person who has any

pecuniary interest in the result of the suit, can be examined

as a witness.

The Commissioners explained the various legislative attempts to

relax the strict common law rule and noted that by the statute of

6 and 7 Victoria, c. 85, (in 1843) it was enacted in England that

no person should be disquahfied to give evidence by reason of

interest in the subject of the suit or by a previous conviction of

any offence; but this did not include the parties or their spouses.

Parties could not testify until 1857, and private conversations of

spouses are still inadmissible.

The Commissioners distinguished between witnesses in civil

cases and those in criminal cases, and of the latter said:

Respecting persons convicted of crimes we have much
more doubt. The theory of the law is that such persons

have shown themselves not possessed of that moral charac-

ter which is a necessary basis on which to repose confi-

dence; that what they say may be true or false, but we have

not such certainty that it is the former, as to render their

evidence fit material out of which to construct a verdict.

The Commissioners were disturbed by the peculiar doctrine that

barred convicted persons from being witnesses only if they were
convicted of infamous crimes in this Commonwealth. If convicted

elsewhere, the person might testify freely. Massachusetts was cling-

ing to a concept which had been discarded in England in 1843
which made a dubious line of demarcation between foreign and
native convicted persons.

The Commissioners did not wholly subscribe to modern prac-

tices of giving evidence, for example:
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It has been suggested that all rules of exclusion should

be repealed, that parties to suits should be allowed and

compelled to testify, and the husband and wife be witnesses

for and against each other. In this opinion we do not

concur for reasons which apply to each case.

As to husband and wife, the Commissioners thought the con-

fidential relation should be maintained; and as to parties actually

testifying in person on the stand, the Commissioners believed:

... it would prove in practice to be anything but pro-

motive of that equality which justice loves, and which is

essential to the attainment of it, to allow parties (i.e. the

plaintiff and defendant) to appear on the stand.

The Commissioners suggested that written interrogatories be

used for the parties to be answered under oath.

A final recommendation which these Commissioners made reads

as follows:

Section 104. No person offered as a witness shall be

excluded from giving evidence, either in person or by de-

position in any proceeding, civU or criminal, in any court,

or before any person having authority to receive evidence,

by reason of incapacity from crime or interest; but every

person so offered shall be admitted to give evidence, not-

withstanding he may have an interest in the matter in

question, or may have been previously convicted of any

offense; but this act shall not render competent any party

to a suit, or proceeding, who is not now by law rendered

competent, nor the husband or wife of any such party. But

nothing herein contained shall be deemed appUcable to the

attesting witnesses to any will or codicil. And the convic-

tion of any crime may be shown to affect the credibility of

any person testifying.

So it was by this 185 1 report of the Commissioners to revise the

laws that disqualification of convicted persons as witnesses was
finally removed. It is to be noted carefully that spouses and parties

were still disquaUfied and that as to convicted persons, who were
now to be allowed to give evidence, their conviction was some-
thing which could be shown before the judge or jury as having a

bearing on whether or not they should be believed.

This proposal was based on Lord Denman's Act of 1843 (6 and
7 Vic, c. 85) which was a significant change in the law of England.

The 1851 Commissioners must have had some misgivings since

they said:
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If in the opinion of the Legislature, it be not safe to

extend the enabling clause to persons convicted of crimes,

those words can be stricken out without affecting the

residue of the section, leaving it to apply only to witnesses

having a pecuniary interest in the result of the suit.

The Legislature did not feel it was unsafe to enact the recom-

mended legislation and the law was changed to that now appearing

in G. L. Ch. 233, § 20, in which there is reference to the earlier

law.

The reform which allowed convicted persons to give testimony

made it abundantly clear that their past deeds could be used

against them and that they might have to admit when shown a

record of conviction that they were not always on the side of the

angels.

At present, Chapter 233, § 21 ,
permits the record of conviction

of any crime to be shown to affect the credibility of a witness; but

between 1851, when this idea was first proposed, and the present

time there have been certain exceptions provided:

First: No record of a misdemeanor conviction is to be used

if five years has elapsed since sentence was imposed unless

there was a subsequent criminal conviction meantime.

Second: No record of a felony conviction is to be used if

ten years has elapsed since the conviction or sentence or

guilty plea, finding, or verdict was recorded, unless there

was a subsequent criminal conviction.

Third: No record of a felony conviction for which a state

prison term was imposed shall be shown if ten years has

elapsed since the end of the minimum prison term, unless

there was a subsequent criminal conviction.

These rules are simplified for discussion here and reference to

Section 21 of Chapter 233 is necessary to understand some tech-

nical points not apparent from the above.

What is significant is that we really do not find that our
legislation deals with the point raised in 1764 by Chief Justice

Hutchinson in Rex v. Pourkfdorff.

Hutchinson said that if the crime committed was not of such a

nature as at least to invalidate the credibility of the witness's oath

there should be no question that such a witness could testify. And
from our historical recapitulation it should be logical to conclude
that the statutory power to impeach a witness by showing the

record of a conviction should not necessarily include the right to

impeach a witness with the record of a crime which has nothing to
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do with his sense of truth or his credibihty.

If we discontinued our consideration of the matter at this point,

we would not have come to grips with a vital issue which H (1970)

5725 fails to embrace.

In our Forty-Fourth Report for 1968, we recommended that a

further step be taken as follows:

'If the witness be the accused in a criminal proceeding,

his prior conviction of a felony or any conviction of a crime

involving moral turpitude shall not be offered to impeach

his credibility unless he has first offered evidence solely for

the purpose of supporting his own credibility. His convic-

tion of a crime involving dishonesty or the making of a false

statement within five years prior to testing may be shown.'

We beheve that it is entirely consistent with the growth of the

law to include the language last mentioned.

If the accused in a criminal proceeding attempts to convince the

jury or the judge that he is entitled to be believed, it would seem

logical that his credibility could be attacked once he introduces

evidence to support that credibihty. If such accused has previously

committed a crime involving moral turpitude, it is not unfair to

face him with his record. This is a provision in addition to the

right of the prosecutor to show his conviction of a crime involving

dishonesty or the making of a false statement within five years

prior to giving testimony.

In H (1970) 5725 (lines 11-12) there is a provision that evi-

dence of a prior conviction for dishonesty would not be admissible

if there was an appeal from such conviction still pending. We do

not believe that this provision should be included. We recommend
the following draft act which is the same act we recommended in

1968 in our Forty-Fourth Report:

1971 DRAFT ACT

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as fol-

lows:

AN ACT TO LIMIT THE USE OF RECORDS OF PRIOR CONVICTIONS

FOR THE PURPOSE OF AFFECTING THE CREDIBILITY OF A WITNESS.

Section 21 of Chapter 233 of the General Laws is hereby amended by

striking out said section 21 and inserting in place thereof the following:

Section 21. Limitations on the Use of Records of Prior Conviction to

Affect Credibility —
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Evidence of the conviction of a witness for any crime, other than for

a crime which involves his dishonesty or the making by him of a false

statement within five years prior to the date upon which his testimony

is given, shall be inadmissible for the purpose of impairing his credibil-

ity, in any civil or criminal action.

If the witness be the accused in a criminal proceeding his prior

conviction of a felony or any conviction of a crime involving moral

turpitude shall not be offered to impeach his credibility unless he has

first offered evidence solely for the purpose of supporting his own
credibility. His conviction of a crime involving dishonesty or the mak-

ing of a false statement, within five years prior to testifying may be

shown.

HOUSE (1970) No. 5809

APPENDIX D

AN ACT RELATIVE TO STRENGTHENING OF THE PROCEDURES BY
WHICH SENTENCES ARE IMPOSED .

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 279 of the General Laws is hereby amended by inserting

2 after section 4A, as most recently amended by section 1 of chapter 333

3 of the acts of 1968, the following new section: —

4 Section 4B. (a) Before disposition by sentence or placing on file or

5 probation of any criminal prosecution for an offense punishable by

6 imprisonment for two and one-half years or more, the court shall order

7 its probation officer to conduct an investigation which shall include an

8 analysis of the circumstances attending the commission of the crime,

9 the defendant's history of delinquency or criminality to the extent that

10 such information is not supplied under the provisions of sections

1

1

eighty-five and one hundred of chapter two hundred and seventy-six

1

2

and section four A of chapter two hundred and seventy-nine, physical

13 and mental condition, family situation and background, economic
14 status, education, occupation, occupational history, personal habits and
15 any other matters that the probation officer deems relevant or the

16 court directs to be included.

17 (b) Before imposing sentence, the court shall advise the defendant or

18 his counsel of the factual contents and the conclusions of any pre-
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19 sentence investigation or any psychiatric investigation and any other

20 information on which the court relies in imposing sentence and afford

21 fair opportunity, if the defendant so requests, to the defendant and his

22 counsel to controvert them; provided, however, that sources of confi-

23 dential information need not be disclosed. Both the defendant and the

24 prosecuting attorney shall have the right to offer other evidence and

25 controvert evidence and the right to summons, present and cross-

26 examine witnesses. The rules of evidence shall not apply to proceedings

27 under the provisions of this section but the court may admit such

28 evidence as it deems relevant and reliable and the court may exclude

29 such evidence as it deems unreliable, irrelevant or unduly repetitious.

30 Information obtained as a result of the investigation required under the

31 provisions of this section shall not be made available to the court until

32 after the verdict has been rendered.

33 (c) If the defendant is sentenced to imprisonment, a copy of the

34 report of any pre-sentence investigation or psychiatric examination

35 shall be transmitted forthwith to the Commissioner of Correction and

36 to the parole board of the Department of Correction.

We recommend this act provided that it shall be apphcable only
to the Superior Court. The purpose of this proposed statute is to

provide the judge with a comprehensive report at the time of
sentencing.

In the Federal Rules of Criminal Procedure, Rule 32, "Sentence
and Judgment," Section (c) reads as follows:

(c) PRESENTENCE INVESTIGATION.
(1) When Made. The probation service of the court shall make a

presentence investigation and report to the court before the imposition

of sentence or the granting of probation unless the court otherwise

directs. The report shaU not be submitted to the court or its contents

disclosed to anyone unless the defendant has pleaded guilty or has been

found guilty.

(2) Report. The report of the presentence investigation shall contain

any prior criminal record of the defendant and such information about

his characteristics, his financial condition and the circumstances affect-

ing his behavior as may be helpful in imposing sentence or in granting

probation or in the correctional treatment of the defendant, and such

other information as may be required by the court. The court before

imposing sentence may disclose to the defendant or his counsel all or

part of the material contained in the report of the presentence investi-

gation and afford an opportunity to the defendant or his counsel to

comment thereon. Any material disclosed to the defendant or his

counsel shall also be disclosed to the attorney for the government.

The presentencing investigation may serve another purpose.

With the consent of a defendant, the probation service may make
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a presentencing investigation after arraignment with the agreement

of the defendant after a plea of not guilty. If the defendant wished

to change his plea at some 'later date, the contents of the presen-

tence investigation would be available contemporaneously with

the hearing at which the not guilty plea was withdrawn and the

guilty plea was entered. The investigation would be available to

both prosecutor and defense counsel and in many cases would be a

guide for the judge when a particular recommendation for sentenc-

ing was made.

We do not beheve that such an investigation would be useful in

the huge volume of cases which are handled by the district courts.

The presentence investigation would be used for the most part in

the more serious cases. We, therefore, recommend H (1970) 5809
with a change in line 5 so that line 5 would read as follows:

'probation of any criminal prosecution in the Superior Court

for an offense punishable by'

HOUSE (1970) No. 1054

AN ACT FURTHER REGULATING SENTENCES FOR PERSONS SEN-

TENCED TO THE STATE PRISON.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 279 of the General Laws is hereby amended by striking out

2 section 24, as appearing in the Tercentenary Edition, and inserting in

3 place thereof the following section:

4 Section 24. If a convict is sentenced to the state prison, except for

5 life or as an habitual criminal, and except in the case of an indefinite

6 sentence as provided in this chapter, the court shall not fix the terms of

7 imprisonment, but shall fix a maximum and minimum term for which

8 he may be imprisoned. The maximum term shall not be longer than the

9 longest term fixed by law for the punishment of the crime of which he

10 has been convicted and the minimum term shall not be less than two
1

1

and one half years nor more than one third of the maximum term fixed

1

2

by the court, whichever is greater.
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G.L. Chapter 279, § 24, now reads as follows:

If a convict is sentenced to the state prison, except for life

or as an habitual criminal, the court shall not fix the term

of imprisonment, but shall fix a maximum and a minimum

term for which he may be imprisoned. The maximum term

shall not be longer than the longest term fixed by law for

the punishment of the crime of which he has been con-

victed, and the minimum term shall not be less than two

and one half years.

At the present time, as the above § 24 indicates, a judge may
not sentence a person to the state prison for a definite term such

as "five years," for example. Except in the cases specifically

mentioned in § 24, the minimum term must be not less than two

and one half years and the maximum cannot exceed that which is

provided for in the statute applicable to the crime for which the

person was convicted. There is an exception to the minimum term

(G.L. Chapter 279, § 26) but it is not significant in this discus-

sion.

The minimum term for breaking and entering a dwelling house

in the nighttime with intent to commit a felony is ten years (G.L.

Chapter 266, § 14).

The proposed statute would provide (except for a sentence for

life or as an habitual criminal) that the minimum term would be

two and one-half years or one-third of the maximum "fixed by the

court" whichever is greater.

The maximum sentence may be imposed by the court, but it is

fixed by the state.

We have already indicated above that the minimum sentence for

breaking and entering a dwelling house in the nighttime with

intent to commit a felony is ten years in the state prison (G.L.

266, § 14). The maximum term for this crime is Hfe imprison-

ment. The legislature has provided a heavy penalty for anyone

convicted of this crime.

If the proposed statute were enacted, the maximum term would

be one-third of imprisonment for hfe since that is the maximum
provided by the law. If upon conviction under G.L. 266, § 14, a

judge imposed a sentence of not less than ten years nor more than

fifteen years, the proposed legislation (H (1970) 1054) would

reduce the sentence to five years since five years would be one-

third of the fifteen-year maximum. In such a case, therefore,

under the proposed statute a sentence of not less than ten nor

more than fifteen years in the state prison would amount to a
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sentence of five years in the state prison and the minimum term

would never be less than two and one-half years.

The net result of legislation of this type is to reduce the length

of time which a convicted felon is required to serve in the state

prison. We do not recommend this bill.

The General Court has provided a more severe penalty for

certain crimes. It is the function of the judge to follow the statutes

and to mete out a more severe sentence for criminal actions which

the General Court has determined to punish severely.

This legislation would permit persons convicted of serious

crimes to avoid the more severe penalties now provided for.

Those who support this type of legislation beheve that it is

better to leave the question as to the length of sentence to the

probation department which could judge when it might be ap-

propriate to release a person from the state prison.

According to a study entitled "The Basic Structure of the

Administration of Criminal Justice in Massachusetts," pubhshed

by the Massachusetts Correctional Association, relatively few con-

victed persons go to prison and relatively few serve long sentences.

The pubhcation of the Massachusetts Correctional Association

says:

Of those who are committed to our correctional institu-

tions, very few actually serve long sentences in confine-

ment. A recent research study of 1,204 inmates discharged

from our correctional institutions for males (excluding

Bridgewater) from 1945 to 1966 showed that time actually

served, on the average, for all classes of inmates was, until

1953, approximately between 31 and 36 months. From
1953 to 1958, there was a gradual decline in number of

months served, and from 1958 to 1964, the average time

served was between 25 and 30 months. In all categories of

crime (omitting first-degree murder) the average time served

in the years 1947 to 1956 was more than that in the years

1957 to 1966.

How does Massachusetts compare in this regard with the

other states? In a study of 50 jurisdictions (48 states, with

Ala. and N.J. missing, plus the D.C. and the federal govern-

ment) based on the federal Bureau of Prisons' national

prisoner's statistics for 1960, the medium time actually

served by felony prisoners before first release ranged from

34.3 months (in the D.C, with Hawaii and Penn. in 2nd

and 3rd place) to 9.1 months (in Vt., with Mont., S.D. and

Maine next lowest). The median for all jurisdictions was

about 19 months. In Mass., the median was 17.2 months;
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that is, there were 29 jurisdictions out of the other 49

where time actually served was longer than in Massa-

chusetts.

The matter of sentencing has been called a "controversial area"

by the Massachusetts Correctional Association, and we understand

that a comprehensive study is in process which will include stan-

dards for judicial sentencing. We do not believe that it would be

worthwhile to amend G.L. 279, § 24, at this time. The legislature

may wish to consider a comprehensive plan covering the standards

for judicial sentencing.

HOUSE (1970) No. 5439

APPENDIX D.

AN ACT RELATIVE TO ORGANIZED CRIME PENETRATION OF LEGIT-

IMATE BUSINESS.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 266 of the general laws is hereby amended by adding after

2 section 68, as appearing in the tercentenary edition, the following new

3 sections:

4 Section 68A. As used in sections sixty-eight A to sixty-eight E,

5 inclusive, the following words and phrases shall have the following

6 meanings:

7 "commissioner", the commissioner of corporations and taxation;

8 "designated offense", arson, assault and battery with a dangerous

9 weapon, extortion, bribery, burglary, embezzlement, forgery, gaming in

10 violation of section seventeen of chapter two hundred and seventy-one

1

1

of the general laws, intimidation of a witness or juror, kidnapping,

12 larceny, lending of money or things of value in violation of the general

13 laws, mayhem, murder, any offense involving the sale of heroin or a

14 narcotic or harmful drug, perjury, prostitution, robbery, subornation of

15 perjury, being an accessory to any of the foregoing offenses and

16 conspiracy or attempt or sohcitation to commit any of the foregoing

17 offenses; "enterprise", any individual, partnership, corporation, associa-

18 tion, or other legal entity, and groups of individuals associated in fact

19 although not a legal entity;
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20 "pattern of criminal activity", the commission of at least two

21 designated offenses at least one of which occurred after the effective

22 date of this act;

23 "person", any individual or entity capable of holding a legal or

24 beneficial interest in property;

25 "principal", whoever commits a designated offense.

26 Section 68B. (a) No person or persons who have knowingly received

27 any income derived, directly or indirectly, from a pattern of criminal

28 activity in which any such person has participated as a principal shall

29 use or invest, directly or indirectly, any part of such income or the

30 proceeds of such income so as to achieve control over the operations of

3

1

any enterprise or so as to establish any enterprise.

32 (b) No person or persons shall, through a pattern of criminal activ-

33 ity, acquire or maintain, directly or indirectly, any interest in or control

34 over any enterprise.

35 (c) No person employed by or associated with any enterprise shall

36 conduct or participate, directly or indirectly, in the conduct of such

37 enterprise's affairs through a pattern of criminal activity.

38 (d) No person shall conspire to violate any provision of subsections

39 (a), (b), and (c) of this section.

40 (e) A violation of this section shall be deemed to continue so long as

41 the person who committed the violation continues to receive any

42 benefit from the violation.

43 Section 68C. (a) Whoever violates any provision of paragraphs (a),

44 (b), (c) and (d) of section sixty-eight B shall be fined not more than ten

45 thousand dollars or imprisoned for not more than ten years, or shall be

46 punished by both such fine and imprisonment, and shall forfeit to the

47 Commonwealth any interest -in the enterprise he has acquired or main-

48 tained in violation of this section, and any interest in, secured interest

49 in, claim against, property or contractual right of any kind affording a

50 source of influence over any enterprise which he has, directly or

51 indirectly, estabUshed, operated, controlled, or conducted contrary to

52 the provisions of section sixty-eight B.

53 (b) In any action brought under this section, the superior court shall

54 have jurisdiction to enter such restraining orders or prohibitions, or to

55 take such other actions, including, but not limited to, the acceptance of

56 satisfactory performance bonds, in connection with any property or

57 other interest subject to forfeiture under this section, as it shall deem
58 proper.

59 (c) Upon conviction of a person under this section, the court shall

60 authorize the commissioner to seize all property or other interest

61 declared forfeited under this section upon such terms and conditions as

62 the court shall deem proper. If a property right or other interest is not

63 exercisable or transferable for value, it shall expire, and shall not revert

64 to the convicted person. Subject to the rights of innocent parties, the

65 commissioner shall dispose of such forfeited property as soon as com-
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66 merciaUy feasible and the proceeds thereof shall be paid into the

67 treasury of the commonwealth.

68 Section 68D. (a) The superior court shall have jurisdiction in equity

69 to prevent and restrain violations of section sixty-eight B by issuing

70 appropriate orders, including, but not limited to, ordering any person

71 to divest himself of any interest, direct or indirect, in any enterprise;

72 imposing reasonable restrictions on the future activities or investments

73 of any person, including, but not limited to, prohibiting any person

74 from engaging in the same type of endeavor as the enterprise or

75 ordering dissolution or reorganization of any enterprise making due

76 provisions for the rights of innocent persons.

77 (b) The attorney general may institute proceedings under this sec-

78 tion. In any action brought by the attorney general under this section,

79 the court shall proceed as soon as practicable to the hearing and

80 determination thereof. Pending final determination thereof, the court

81 may at any time enter such restraining orders or prohibitions, or take

82 such other actions, including the acceptance of satisfactory perform-

83 ance bonds, as it shall deem proper.

84 (c) A final judgment or decree rendered in favor of the common-
85 wealth in any criminal proceeding brought by the commonwealth under

86 section sixty-eight B shall estop the defendant from denying the essen-

87 tial allegations of the criminal offense in any subsequent civil proceed-

88 ing brought by the attorney general under this section.

89 Section 68E. In any action under section sixty-eight D, the attorney

90 general may make a motion for speedy trial. Upon receipt of such

91 motion, the action shall be advanced for speedy trial so that it may be

92 heard and determined with as little delay as possible.

We do not recommend this bill.

We believe that there is a serious problem regarding the penetra-

tion of legitimate business by organized crime.

In the "Statement of Findings and Purpose" of the Organized

Crime Control Act of 1970, Public Law 91-452, 91st Congress, it

is said

:

The Congress finds that (1) organized crime in the

United States is a highly sophisticated, diversified, and

widespread activity that annually drains billions of dollars

from America's economy by unlawful conduct and the

illegal use of force, fraud, and corruption; . . . (3) this

money and power are increasingly used to infiltrate and

corrupt legitimate business and labor unions and to subvert

and corrupt our democratic processes; (4) organized crime

activities in the United States weaken the stability of the

Nation's economic system, harm innocent investors and

competing organizations, interfere with free competition,
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seriously burden interstate and foreign commerce, threaten

the domestic security, and undermine the general welfare of

the Nation and its citizens . . .

We believe that the mfiltration and corruption of legitimate

business and unions is a national concern and involves interstate

commerce. We appreciate that in some instances such activities

could be confined to our own State boundaries.

The important new provisions of the United States Code which
were enacted by Public Law 91-452 are as follows:

TITLE IX-RACKETEER INFLUENCED AND
CORRUPT ORGANIZATIONS

SEC. 901. (a) Title 18, United States Code, is amended by adding immed-

iately after chapter 95 thereof the following new chapter:

"Chapter 96.-RACKETEER INFLUENCED AND
CORRUPT ORGANIZATIONS

'Sec.

'196L Definitions.

'1962. Prohibited racketeering activities.

'1963. Criminal penalties.

'1964. CivU remedies.

'1965. Venue and process.

'1966. Expedition of actions.

'1967. Evidence.

'1968. Civil investigative demand.

§ 1961. Definitions

"As used in this chapter—

"(1) 'racketeering activity' means (A) any act or threat involving

murder, kidnaping, gambling, arson, robbery, bribery, extortion, or

dealing in narcotic or other dangerous drugs, which is chargeable under

State law and punishable by imprisonment for more than one year; (B)

any act which is indictable under any of the following provisions of

title 18, United States Code: Section 201 (relating to bribery), section

224 (relating to sports bribery), sections 471, 472, and 473, (relating to

counterfeiting), section 659 (relating to theft from interstate shipment)

if the act indictable under section 659 is felonious, section 664 (relating

to embezzlement from pension and welfare funds), sections 891-894

(relating to extortionate credit transactions), section 1084 (relating to

the transmission of gambHng information), section 1341 (relating to

mail fraud), section 1343 (relating to wire fraud), section 1503 (relating
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to obstruction of justice), section 1510 (relating to obstruction of

criminal investigations), section 1511 (relating to the obstruction of

State or local law enforcement), section 1951 (relating to interference

with commerce, robbery, or extortion), section 1952 (relating to

racketeering), section 1953 (relating to interstate transportation of

wagering paraphernalia), section 1954 (relating to unlawful welfare

fund payments), section 1955 (relating to the prohibition of illegal

gambling businesses), sections 2314 and 2315 (relating to interstate

transportation of stolen property), sections 2421-24 (relating to white

slave traffic), (C) any act which is indictable under title 29, United

States Code, section 186 (dealing with restrictions on payments and

loans to labor organizations) or section 501 (c) (relating to embezzle-

ment from union funds), or (D) any offense involving bankruptcy

fraud, fraud in the sale of securities, or the felonious manufacture,

importation, receiving, concealment, buying, selling, or otherwise deal-

ing in narcotic or other dangerous drugs, punishable under any law of

the United States;

"(2) 'State' means any State of the United States, the District of

Columbia, the Commonwealth of Puerto Rico, any territory or posses-

sion of the United States, any political subdivision, or any department,

agency, or instrumentality thereof;

"(3) 'person' includes any individual or entity capable of holding a

legal or beneficial interest in property;

"(4) 'enterprise' includes any individual, partnership, corporation,

association, or other legal entity, and any union or group of individuals

associated in fact although not a legal entity;

"(5) 'pattern of racketeering activity' requires at least two acts of

racketeering activity, one of which occurred after the effective date of

this chapter and the last of which occurred within ten years (excluding

any period of imprisonment) after the commission of a prior act of

racketeering activity;

"(6) 'unlawful debt' means a debt (A) incurred or contracted in

gambUng activity which was in violation of the law of the United

States, a State or poUtical subdivision thereof, or which is unenforce-

able under State or Federal law in whole or in part as to principal or

interest because of the laws relating to usury, and (B) which was

incurred in connection with the business of gambUng in violation of the

law of the United States, a State or political subdivision thereof, or the

business of lending money or a thing of value at a rate usurious under

State or Federal law, where the usurious rate is at least twice the

enforceable rate;

"(7) 'racketeering investigator' means any attorney or investigator so

designated by the Attorney General and charged with the duty of

enforcing or carrying into effect this chapter;

"(8) 'racketeering investigation' means any inquiry conducted by

any racketeering investigator for the purpose of ascertaining whether
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any person has been involved in any violation of this chapter or of any

final order, judgment, or decree of any court of the United States, duly

entered in any case or proceeding arising under this chapter;

"(9) 'documentary material' includes any book, paper, document,

record, recording, or other material; and

"(10) 'Attorney General' includes the Attorney General of the

United States, the Deputy Attorney General of the United States, any

Assistant Attorney General of the United States, or any employee of

the Department of Justice or any employee of any department or

agency of the United States so designated by the Attorney General to

carry out the powers conferred on the Attorney General by this

chapter. Any department or agency so designated may use in investiga-

tions authorized by this chapter either the investigative provisions of

this chapter or the investigative power of such department or agency

otherwise conferred by law.

"§ 1962. Prohibited activities

"(a) It shall be unlawful for any person who has received any income

derived, directly or indirectly, from a pattern of racketeering activity or

through collection of an unlawful debt in which such person has

participated as a principal within the meaning of section 2, title 18,

United States Code, to use or invest, directly or indirectly, any part of

such income, or the proceeds of such income, in acquisition of any

interest in, or the establishment or operation of, any enterprise which is

engaged in, or the activities of which affect, interstate or foreign

commerce. A purchase of securities on the open market for purposes of

investment, and without the intention of controlhng or participating in

the control of the issuer, or of assisting another to do so, shall not be

unlawful under this subsection if the securities of the issuer held by the

purchaser, the members of his immediate family, and his or their

accomplices in any pattern of racketeering activity or the collection of

an unlawful debt after such purchase do not amount in the aggregate to

one percent of the outstanding securities of any one class, and do not

confer, either in law or in fact, the power to elect one or more directors

of the issuer.

"(b) It shall be unlawful for any person through a pattern of

racketeering activity or through collection of an unlawful debt to

acquire or maintain, directly or indirectly, any interest in or control of

any enterprise which is engaged in, or the activities of which affect,

interstate or foreign commerce.

"(c) It shall be unlawful for any person employed by or associated

with any enterprise engaged in, or the activities of which affect,

interstate or foreign commerce, to conduct or participate, directly or

indirectly, in the conduct of such enterprise's affairs through a pattern

of racketeering activity or collection of unlawful debt.

"(d) It shall be unlawful for any person to conspire to violate any of
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the provisions of subsections (a), (b), or (c) of this section.

"§ 1963. Criminal penalties

"(a) Whoever violates any provision of section 1962 of this chapter

shall be fined not more than $25,000 or imprisoned not more than

twenty years, or both, and shall forfeit to the United States (1) any

interest he has acquired or maintained in violation of section 1962, and

(2) any interest in, security of, claim against, or property or contractual

right of any kind affording a source of influence over, any enterprise

which he has established, operated, controlled, conducted, or partici-

pated in the conduct of, in violation of section 1962.

"(b) In any action brought by the United States under this section,

the district courts of the United States shall have jurisdiction to enter

such restraining orders or prohibitions, or to take such other actions,

including, but not limited to, the acceptance of satisfactory perform-

ance bonds, in connection with any property or other interest subject

to forfeiture under this section, as it shall deem proper.

"(c) Upon conviction of a person under this section, the court shall

authorize the Attorney General to seize all property or other interest

declared forfeited under this section upon such terms and conditions as

the court shall deem proper. If a property right or other interest is not

exercisable or transferable for value by the United States, it shall

expire, and shall not revert to the convicted person. All provisions of

law relating to the disposition of property, or the proceeds from the

sale thereof, or the remission or mitigation of forfeitures for violation

of the customs laws, and the compromise of claims and the award of

compensation to informers in respect of such forfeitures shall apply to

forfeitures incurred, or alleged to have been incurred, under the provi-

sions of this section, insofar as applicable and not inconsistent with the

provisions hereof. Such duties as are imposed upon the collector of

customs or any other person with respect to the disposition of property

under the customs laws shall be performed under this chapter by the

Attorney General. The United States shall dispose of all such property

as soon as commercially feasible, making due provision for the rights of

innocent persons.

"§ 1964. Civil remedies

"(a) The district courts of the United States shall have jurisdiction to

prevent and restrain violations of section 1962 of this chapter by issuing

appropriate orders, including, but not limited to: ordering any person

to divest himself of any interest, direct or indirect, in any enterprise;

imposing reasonable restrictions on the future activities or investments

of any person, including, but not limited to, prohibiting any person

from engaging in the same type of endeavor as the enterprise engaged

in, the activities of which affect interstate or foreign commerce; or
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ordering dissolution or reorganization of any enterprise, making due

provision for the rights of innocent persons.

"(b) The Attorney General may institute proceedings under this

section. In any action brought by the United States under this section,

the court shall proceed as soon as practicable to the hearing and

determination thereof. Pending final determination thereof, the court

may at any time enter such restraining orders or prohibitions, or take

such other actions, including the acceptance of satisfactory per-

formance bonds, as it shall deem proper.

"(c) Any person injured in his business or property by reason of a

violation of section 1962 of this chapter may sue therefor in any

appropriate United States district court and shall recover threefold the

damages he sustains and the cost of the suit, including a reasonable

attorney's fee.

"(d) A final judgment or decree rendered in favor of the United

States in any criminal proceeding brought by the United States under

this chapter shaU estop the defendant from denying the essential

allegations of the criminal offense in any subsequent civil proceeding

brought by the United States."

The new federal law contains provisions applicable to the place

where legal action shall be brought and for the speedy trial and

disposition of such actions.

To implement the civil remedies given in Sec. 1964, the Attor-

ney General is given certain additional powers:

"§ 1968. Civil investigative demand

"(a) Whenever the Attorney General has reason to believe that any

person or enterprise may be in possession, custody, or control of any

documentary materials relevant to a racketeering investigation, he may,

prior to the institution of a civil or criminal proceeding thereon, issue in

writing, and cause to be served upon such person, a civil investigative

demand requiring such person to produce such material for examina-

tion.

"(b) Each such demand shall—

"(1) state the nature of the conduct constituting the alleged

racketeering violation which is under investigation and the provision

of law applicable thereto;

"(2) describe the class or classes of documentary material pro-

duced thereunder with such definiteness and certainty as to permit

such material to be fairly identified;

"(3) state that the demand is returnable forthwith or prescribe a

return date which will provide a reasonable period of time within

which the material so demanded may be assembled and made avail-

able for inspection and copying or reproduction; and

"(4) identify the custodian to whom such material shall be made
available."
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The act further provides for special investigators, special custo-

dians for such documentary material, and certain protections for

the individual. There are further provisions for the transmission of

such documentary material to a nevv' special grand jury which is

provided for in Section 3331, Title 18, Chapter 216, of the United

States Code.

We beheve that the resources of the United States Department

of Justice are more adequate to cope with the problem of the

penetration of legitimate business by organized crime.

By the enactment of Pubhc Law 91-452 there is some indica-

tion that the federal government intends to occupy the field at

least to the extent that interstate and foreign commerce is in-

volved.
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III. PROBATE COURT PROCEDURES
AND PRACTICE

1

.

Wills - Capacity to Make Will at Eighteen

2. Divorce - Abolition of Present System for a "No Fault" Divorce

3. Interest on Legacies and Trust Estates

4. Child Custody - Foster Care Agencies

5. Child Abuse — Proceedings in Probate Courts

6. Motor Vehicle Claims Against Decedents

HOUSE (1970) No. 4428

AN ACT LOWERING THE AGE AT WHICH A PERSON MAY MAKE A
WILL

Be it enacted by the Senate and House of Representatives in

General Court assembled, adn by the authority of the same, as

follows:

1 Section 1 of chapter 191 of the General Laws is hereby amended by
2 striking out, in line 1, the words "of full age and" and inserting in place

3 thereof the words: — eighteen years of age or older and of.

We recommend this bill. The present statute does not permit a

person under the age of twenty-one years to make a will. H (1970)
4428 would amend this law, Chapter 191, § 1, to permit anyone
to make a will at the age of eighteen.

At common law a male under the age of twenty-one was
permitted to make a will which disposed of his personal property.

In the case of Deane v. Littlefield, (1822) 18 Mass. 239 at 243, the

court said that an infant of fourteen years and upwards can

dispose of his personal estate by will under the common law.

The theory expounded was that at the age of fourteen he was of

legal discretion so as to be Hable to punishment for crimes and
could choose his own guardian.

The court says:

Our statute, which requires the testator to be twenty-one

years and upwards, relates only to the devising of lands,
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tenements, and hereditaments, and the common law is left

in full force in relation to person estate. . .

In Deane v. Littlefield the court clearly stated that the minor

over fourteen could make a will of his personal property and that

such a right still existed in 1822.

The court said then, and it is equally true in 1970, minors do

not make wills because "it rarely happens that they have property

to dispose of, and when they have, they are generally willing that

the wise disposal of the law should have its course."

It is interesting to observe that the 1822 case included a

comment by Chief Justice Parker:

... his real estate, if he have any, cannot be diverted

from the channels which the law have established.

It therefore cannot be said that a proposal to allow a person

eighteen or over to make a will is a novelty in Massachusetts or at

common law. It is, in fact, a common law right which seems to

have been taken away by legislation so far as personal property is

concerned. There was never a common law right nor a statutory

right to make a will of real property.

The question arises as to whether or not a young person at

eighteen has the discretion to make a will which is appropriate. We
think that there is a possibihty that a young person might make a

will which was not provident, but this might occur as easily at age

twenty-one as it would at age eighteen. It would be still necessary

for the proponent of the will, in the event it was questioned, to

show freedom from undue influence.

We have in mind that under the provisions of G.L. Chapter 191,

§ 9, the marriage of a person acts as a revocation of a will made
previous to the marriage unless it appears from the will that it was
made in contemplation of marriage.

This would have an impact on most of the wills made in the

early years of life in any event.

We reach the conclusion that the changes in our way of life are

such that a person of eighteen should be permitted to make a will.
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HOUSE (1970) No. 1234

AN ACT AUTHORIZING DIVORCE AFTER SEPARATION FOR ONE
YEAR.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 SECTION L Chapter 208 of the General Laws is hereby amended by

2 inserting after section 1 the following section:

3 Section lA. Living Separate and Apart. — Where the husband and

4 wife have lived separate and apart for a period of one year next prior to

5 the filing of the libel, the court shall grant a decree of divorce at the

6 suit of either party, without regard to fault. To the extent that the

7 defenses of collusion, connivance, condonation, and recrimination are

8 recognized at common law, they shall be inapplicable to this ground.

9 Upon the filing of a libel, or the granting of a decree of divorce based

10 upon this section, the court may make any and all orders otherwise

1

1

authorized by law relative to libels for divorce, including but not

12 limited to the orders specified in sections seventeen, eighteen, nineteen,

13 twenty, twenty-eight, twenty-nine, thirty-four, thirty-five, thirty-six,

14 and thirty-seven of chapter two hundred and eight.

1 SECTION 2. Chapter 208 of the General Laws is hereby further

2 amended by inserting after section 16 the following section:

3 Section 16A. Petitions Prior to Filing the Libel. — If the husband

4 and wife are living separate and apart the court may, upon the petition

5 of either party, make orders relative to the support of the wife and the

6 care, custody and maintenance of their minor children, in the same

7 manner as provided in section thirty-two of chapter two hundred and

8 nine.

1 SECTION 3. This act shall apply to periods of separation accruing

2 prior to the effective date of the act.

A majority of the Judicial Council opposes this bill.

Under the provisions of G.L. Chapter 208, § 1, the causes for

divorce in Massachusetts are the following:

1. Adultery.

2. Impotency.

3. Utter desertion for two consecutive years.
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4. Gross and confirmed habits of intoxication caused by the

voluntary and express use of intoxicating hquors, opium, or

other drugs.

5. Cruel and abusive treatment.

6. If the husband grossly and cruelly refuses or neglects to

provide suitable maintenance for the wife, and is of sufficient

abihty, the wife has cause for divorce.

The history of divorce law in Massachusetts clearly indicates a

gradual relaxation in favor of more liberal provisions enabling a

party to obtain a divorce for one of the causes listed.

Historically, the following table shows the development of the

law:

Cause
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585 of the Acts of 1967, effective January 1, 1968.

Except for the 1967 act reducing the time for desertion to two
years, the divorce law has not been changed, so far as causes for

divorce are concerned, since 1889.

The major changes were made in 1870 when a full divorce was
permitted for confirmed intoxication or cruel and abusive treat-

ment.

The following are the statistics on divorce for the court year

1969:
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make any order for the support and maintenance of the parties, the

custody, support, maintenance, and education of the minor children of

the marriage, attorney fees, and for the preservation of the property of

the parties. At any time after the termination of such 30-day period,

either party may move for the dissolution of the marriage or a legal

separation, and the court may enter its judgment decreeing such

dissolution or separation.

b. The court may not render a judgment decreeing the legal

separation of the parties without the consent of both parties unless one

party has not made a general appearance and the petition is one for

legal separation. A judgment decreeing the legal separation of the

parties shall not bar a subsequent judgment decreeing the dissolution of

the marriage rendered pursuant to a petition for dissolution filed by

either party.

4509. In any pleadings or proceedings for legal separation or dissolu-

tion of marriage under this part, including depositions and discovery

proceedings, evidence of specific acts of misconduct shall be improper

and inadmissible, except where child custody is in issue and such

evidence is relevant to establish that parental custody would be detri-

mental to the child, or at the hearing where it is determined by the

court to be necessary to establish the existence of irreconcilable differ-

ences.

The new California statute reduces the causes for divorce (or

legal separation) to (1) irreconcilable differences which have

caused the irremediable breakdown of the marriage, and (2) incur-

able insanity.

There is little necessity to discuss incurable insanity as ground

for divorce, and we do not feel we should do so here. In regard to

the irreconcilable differences, sections 4507 and 4508 in the new
California Family Law define the procedure rather than the speci-

fic "irreconcilable differences." We do not believe that the court

would enter a divorce decree without making a factual finding that

such irreconcilable differences did exist and that there was an

irremediable breakdown of the marriage. Possibly there would
have to be a finding of fact that the differences arose out of such

things as cruel and abusive treatment, or alcohohsm, or even

adultery.

Living Apart Statute

The proposal of H 1234 is not based on the "irreconcilable

differences" approach but rather on the "living apart" approach.

Under section 170 of the Domestic Relation Law of the state of

New York as amended by the Divorce Reform Act passed in New
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York in 1966 there is a provision for divorce when the husband

and wife have hved apart pursuant to a separation decree for a

period of two years after such decree is granted. If one of the

parties wishes a divorce based on a prior decree of separation, such

party must prove performance of all the terms and conditions of

such decree.

In the last-mentioned situation, a decree would have already

been entered permitting a separation on the grounds of cruel and

inhuman treatment, abandonment (desertion), neglect to provide

for the wife, adultery, imprisonment for three or more years after

the marriage.

It is to be noted that there must be proof of one of these causes

to support the separation decree under the New York law. There is

another provision of the New York law which permits a divorce

where husband and wife have lived separate and apart pursuant to

a written separation agreement upon proof that the agreement has

been complied with and upon filing the agreement with the

county clerk within 30 days after it is executed.

The divorce under the New York law of 1966, which can be

granted for mere living apart for two years, is nevertheless based

on either a decree or on a pubhcly recorded document, both of

which dispose of property rights. Under the 1966 New York law

divorces can be granted on the fault concept for other reasons.

The proposed statute, H (1970) 1234, permits divorce on the

basis of a one-year separation or more.

It appears to us that such a statute reaches the outer hmits of

permissive divorce. There is no well-thought-out scheme for a

property settlement, and there is none of the protection found in

the 1966 New York law.
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HOUSE (1970) No. 1615

AN ACT RELATIVE TO THE PAYMENT OF INTEREST ON PECUNIARY
LEGACIES BY EXECUTORS, ADMINISTRATORS AND CERTAIN
TRUSTEES.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 SECTION L Chapter 197 of the General Laws is hereby amended by

2 striking out section 20, and inserting in place thereof the following

3 section:

4 Section 20. The rate of interest upon pecuniary legacies, unless

5 otherwise provided in a will or living trust instrument, shall be such as

6 the supreme judicial court may by general rules establish, and in the

7 absence of any such rules the rate shall be four per cent per annum.

8 Unless otherwise provided in the will or living trust instrument, interest

9 shall be payable from the date of the expiration of the period within

10 which creditors may bring actions against an executor or administrator,

1

1

as provided in section nine of this chapter, or six months from the date

12 the legacy is payable, whichever is later.

1 SECTION 2. This act shall apply only to wills of persons dying on or

2 after July first, nineteen hundred and seventy-two and living trust

3 instruments executed on or after July first, nineteen hundred and
4 seventy-two.

We recommend this bill. G.L. Chapter 197, § 20, now reads as

follows:

The rate of interest upon pecuniary legacies, unless

otherwise provided in the will, shall be such as the

supreme judicial court may by general rules establish,

and in the absence of any such rules the rate shall be four

per cent per annum.

The existing statute apphes only to a will and only to a money
legacy provided for in the will. Generally speaking, the pecuniary
legacy bears interest after the expiration of one year from the date

of death. Such a legacy is payable after the expiration of one year

from the date of death and bears interest from that time. The
present statute establishes the rate of interest at four per cent.
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One of the changes which would come about if the proposed

bill were enacted would be to include living trust instruments (or

inter vivos trusts) as well as wills.

The use of inter vivos trusts has become more common than

ever, and such instruments often provide for the distribution of

money upon the death of the maker or some other party con-

nected with the trust.

Interest should be paid by the trustee after the time for dis-

tribution has arrived for the same reason that interest should be

paid upon pecuniary legacies.

As H (1970) 1615 now stands, there is some uncertainty in § 1,

line 12, which could be remedied by inserting the words "or six

months from the date upon which the distribution is required by

any living trust instrument" after the word "later" in line 12.

There might still be some uncertainty as to some hving trust

instruments since the date for distribution connot be fixed with

that precision which can be used when dealing with the date of a

person's death.

There is another change involved in the adoption of H (1970)

1615 in that it extends the time during which a bank or other

trustee can withhold payment without being obliged to pay inter-

est. At the present time it would appear that interest is due one

year from the date of death without any demand being necessary.

This is true even though there is a delay in the appointment of an

executor or administrator. The proposed bill would extend this

period at least to the extent that interest would be due at the

earliest one year from the date upon which the executor or

administrator quahfies by giving bond. There is a condition which

could arise under Chapter 197, § 9, which might even eliminate

the obligation to pay interest for as long as two years.

It is to be noted that the proposed amendment (H 1615) also

adds six months to the present one year before any interest is

payable on a pecuniary legacy.

The net result of this amendment is to bring in living trusts

under the requirement that interest be paid after a certain period,

but at the same time the bank or other fiduciary may avoid the

payment of interest for longer periods than is now permitted.

It must be noted, however, that the time for filing the federal

estate tax return and the Massachusetts inheritance tax return and
the payment of any tax thereon is fifteen months from the date of

death. Rarely is it considered reasonable to make a complete
distribution until the effect of the federal and state death taxes is

known. Many times this tax information is not known even fifteen
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months after death, but in the run-of-the-mill cases it should be

fairly well established by that time. This, we believe, is a second

reason for some extension of the time period before which interest

is due as a matter of law. Some trust instruments and wills make
special provisions on this point.

In the present law as well as in the proposed amendment there

is a reference to the Supreme Judicial Court as the agency which

would estabhsh the rate of interest by court rule. We do not

believe that this has been done nor do we beheve that there is a

real desire on the part of the Supreme Judicial Court to establish

interest rates. We recommend the following draft act:

1971 DRAFT ACT

AN ACT RELATIVE TO THE PAYMENT OF INTEREST ON PECUNIARY
LEGACIES BY EXECUTORS, ADMINISTRATORS AND CERTAIN
TRUSTEES

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as fol-

lows:

Chapter 197 of the General Laws is hereby amended by striking out

section 20, and inserting in place thereof the following section:

Section 20. The rate of interest upon pecuniary legacies, unless

otherwise provided in a will or living trust instrument, shall be such as

the supreme judicial court may by general rules establish, and in the

absence of any such rules the rate shall be four per cent per annum.

Unless otherwise provided in the will or living trust instrument, interest

shall be payable from the date of the expiration of the period within

which creditors may bring actions against an executor or administrator,

as provided in section nine of this chapter, or six months from the date

the legacy is payable, whichever is later, or six months from the date

upon which the distribution is required by any living trust instrument.
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HOUSE (1970) No. 3690

AN ACT PERMITTING A PROBATE COURT TO GRANT CUSTODY OF
CHILDREN TO DULY LICENSED FOSTER CARE AGENCIES AND
FOR THE DEPARTMENT OF PUBLIC WELFARE TO ASSUME ALL
EXPENSES OF SAID PLACEMENT.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Section 32 of chapter 1 19 of the General Laws is hereby amended
2 by adding at the end thereof of said section the following paragraph:

3 The probate court for the county where such child has his legal

4 residence upon any petition presented to said court in which the

5 custody of said child is to be decided may order said chUd placed in the

6 custody of any duly licensed children's foster care agency and the

7 department shall assume all of the expenses of said placement including

8 the costs of special care, treatment or education if is is found by the

9 court, the licensed children's foster care agency, or the department to

10 be in the best interests of said child.

We do not recommend this bill.

Chapter 199, § 32, now reads as follows:

§ 32. Placement of children in private families

Children in the care or custody of the department shall

be placed in private families; provided, that any child who
upon examination is found to be in need of special care,

treatment or education may, if it is found by the depart-

ment to be in the best interest of the child, be placed in a

public or private institution or school, the primary purpose

of which is the special care, treatment or education of

children. The reasons for the placement of any such chUd
shall be entered in the records of the department.

Added by St.l954, c. 646, § 1.

The above § 32 does not require the granting of custody to a

hcensed children's foster care agency, and the addition of the

language found in H (1970) 3690 seems to confuse the issue

considerably.

At present § 32 apphes to children who are already in the care
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or custody of the Department of Public Welfare (presumably in

the Division of Child Guardianship). Such children are provided

for under the present § 32 and may be referred to a private family

or public or private institution.

The suggested legislation seems to say that the Division of Child

Guardianship or the Department of Pubhc Welfare would be

surrendering custody to a licensed children's foster care agency.

The legislation is further confusing since it seems to indicate

that the decision of what is best for the child can be made either

by the court, the agency, or the Department of Pubhc Welfare.

We had assumed that the decision as to what should be done
regarding the custody of an unprotected child was a decision

which should be made by the court after hstening to the recom-

mendations of the pubhc and private social welfare agency people.

We also do not believe that it is in order for the Department of

PubUc Welfare to petition to transfer custody only to a duly

Hcensed children's foster care agency.

It is possible that the General Court could authorize a place-

ment of a child in the custody of the Department of Pubhc

Welfare in a private hcensed children's foster care agency if the

court determines that such placement is in the best interests of the

child. The General Court might give consideration to such an idea,

but the concept which seems to be covered by H (1970) 3690 is

highly inappropriate. Therefore, we do not recommend this bill.
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HOUSE (1970) No. 2897

AN ACT ESTABLISHING A CHILD ABUSE DIVISION WITHIN THE PRO-
BATE COURTS.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 The General Laws are hereby amended by inserting after chapter

2 119 the following new chapter:

3 CHAPTER 1 1 9A.

4 ABUSED CHILDREN PROCEEDINGS.

5 Section 1. This chapter is designed to establish proceedings for the

6 protection of children under sixteen years of age who have had serious

7 physical injury inflicted upon them by other than accidental means. It

8 is intended by the addition of this chapter to assure that the lives of

9 innocent children are safeguarded from further injury and possible

1 death and that the legal rights of such children are fully protected.

1

1

Section 2. The following word as used in this chapter shall, unless

12 the context requires otherwise, have the following meaning: "Abused

13 child", means a child under the age of sixteen years who has had serious

14 physical or mental injury inflicted upon him by other than accidental

15 means or who is in the care and custody of a parent or other person

16 who has been adjudicated a narcotic addict.

17 Section 3. 1. There is hereby estabUshed in the probate court a

18 "child abuse division." Such division shall be held separate from all

1

9

other proceedings of the court, and shall have jurisdiction of all pro-

20 ceedings originating in or transferred to such courts relating to abused

21 children, and shall be charged with the immediate protection of such

22 child. However, nothing in this chapter shall be construed to limit or

23 interfere with the institution or conduct of criminal proceedings against

24 the parent or guardian of the abused child. 2. The probate court shall

25 maintain a special staff to expedite proceedings before such division.

26 The district attorney of each county shall assign such number of his

27 assistants as may be necessary, to assist in the disposition of all

28 proceedings before such division and of appeals in connection there-

29 with. An abused child shall be represented during all stages of the

30 proceedings by the district attorney or the assistant district attorney

3

1

assigned to the child abuse division.

32 The foregoing provisions of this chapter shall not preclude a person
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33 in parental relationship to such child from appearing by counsel in any

34 such proceeding.

35 Section 4. Proceedings may be originated by any person in the

36 relation to the respondent of parent, child, or member of the same

37 family or household; the assistant district attorney assigned to such

38 division; a duly authorized agency, association, society, or institution; a

39 peace officer, or a person on the court's own motion.

40 Any social services worker or school official having reasonable cause

41 to suspect that a child under the age of sixteen years has had serious

42 physical injury inflicted upon him by other than accidental means or

43 whose condition gives indication of other serious abuse or maltreat-

44 ment, shall report or cause reports to be made to the court. Said report

45 shall be admissible in evidence in any proceedings relating to child

45 abuse.

47 Section 5. On the filing of a petition alleging child abuse under this

48 chapter, the court shall cause a copy of the petition and summons to be

49 issued, clearly marked on the face thereof "Child Abuse Case". Such

50 summons shall be served within twenty-four hours after its issuance

5 \
upon the parent or other person legally responsible for the child's care

52 or with whom it is domiciled, to appear at the court at a time and place

53 to answer the petition. The court shall also require the person thus

54 summoned to produce the child at the time and place named. If the

55 summons cannot be served within twenty-four hours, such fact shall be

56 reported to the court with the reasons therefor and the court shall

57 thereafter issue a warrant in accordance with the provisions of ap-

58 plicable law.

59 Section 6. Each hospital, social services district or other public or

60 private agency having custody of any records, photographs or other

61 evidence relating to child abuse shall, upon request of the court or one

62 of the parties to the proceedings, be required to make such records,

63 photographs or evidence available for use in any proceeding relating to

64 child abuse.

65 Section 7. Upon the filing of a petition under this chapter which

66 contains an allegation that either parent or other person legally respon-

67 sible for the care of a child or with whom he resides is addicted to the

68 use of narcotic drugs, the court shall hold a preliminary hearing to

69 determine the sufficiency of such allegation and if the court, at the

70 conclusion of such hearing, determines that the temporary removal of

71 such child from his home is in the best interest of the child, an order

72 shall be entered providing for the temporary placement of the chUd.

73 Section 8. In all proceedings relating to child abuse, the court shall

74 order an examination of the child alleged to be abused by a physician

75 appointed or designated for the purpose by the court. During such

76 examination, the physician shall arrange to have colored photographs

77 taken of the areas of trauma visible on such child and shall, on the

78 completion of such examination, forward the results thereof together
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79 with the color photographs to the court ordering such examination.

80 Any physician treating an abused child under sixteen years shall have

81 the right to keep such child in his custody until such time as the

82 custody of the child has been transferred to the appropriate police

83 authorities.

84 Section 9. On all proceedings relating to chUd abuse, the court may
85 order the person charged therewith to be examined by a physician,

86 psychiatrist or psychologist appointed or designated for the purpose by

87 the court. The court, during or after a hearing, may remand for a period

88 not exceeding thirty days any such person for physical or psychiatric

89 study or observation to a hospital maintained by the Commonwealth or

90 to a qualified private institution designated by rule of court.

91 Section 10. After a hearing upon all of the allegations of the

92 petition, if the court shall determine that such allegations are estab-

93 lished, the court shall enter an order directing the removal of such child

94 from his home until such order is modified, and providing for his

95 placement as the court shall determine.

96 Section 11. Every hospital, social services agency, police department

97 or any public or private agency having in its custody records relating to

98 child abuse shall, within twenty-four hours after receipt of such record,

99 forward a copy thereof to the child abuse division.

100 Section 12. In every case where a proceeding respecting an abused

101 child has originated in or been transferred to the probate court, the

102 clerk thereof shall make an appropriate application to the federal social

103 security administration for the assignment of a social security number

104 to such child, if no number has previously been assigned. The social

105 security number of such child shall become a part of the court records

1 06 but shall be made available to law enforcement agencies upon request.

107 Section 13. If the parent or person legally responsible for the care of

108 any such chUd or with whom he resides receives public assistance and

1 09 care, any portion of which is attributable to such chUd, a copy of the

110 order of the court providing for the removal of such child from his

111 home shall be furnished to the appropriate social services official, who
112 shall reduce the pubhc assistance and care furnished such parent or

113 other person by the amount attributable to such child.

114 Section 14. An appeal from any. order or decision in a child abuse

115 proceeding may be taken as of right to the Supreme Judicial Court and

116 shall have preference over aU other matters. Pending the determination

117 of such appeal, such order or decision shall be stayed where the effect

118 of such order or decision would be to discharge the child.

There is no question but that the General Court or the Gover-

nor should review the problems presented when there is an in-

crease in injuries inflicted upon children.

We are advised by the Division of Child Guardianship that a

commission has been appointed to review this problem. Robert
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Mulford, of the Association for the Prevention of Cruehy to

Children, is the chairman of this group. We are advised that there

will be an in-depth investigation into the problem of child abuse

and into the methods of providing better services for children.

We do not recommend H (1970) 2897. An important provision

of the proposed bill would require probate courts to maintain a

special staff to deal with child abuse cases. There is no staff

existing at the present time which is capable of handling matter of

this kind, and we might also observe that the probate courts are

county courts and that considerable travel and expense is involved

in the transportation of the children, the witnesses, and the

prosecution officials which is not presently required. At the

present time some measure of success in dealing judicially with

child abuse cases results from the work of the district courts, the

juvenile courts, and the juvenile sessions in the district courts.

We are advised, however, that in many instances the problem is

not so much a matter of judicial disposition as one of reporting

child abuse to the appropriate authority so that action may be

taken.

It would be presumptuous for us to make any comprehensive

recommendations until the General Court has had the benefit of

the study by Mr. Mulford and his group. If such study does result

in recommended legislation, we will be most happy to review such

recommendations in our next report.

At this time, however, we wish to express our approval of two
proposals contained in H (1970) 2897. We beheve that any com-

mission which studies the child abuse problem will subscribe to

our views that the following legislation is both necessary and
desirable.

The first draft act would require, as a matter of law, that any
social service worker or school official report child abuse cases or

serious maltreatment.

The second draft act would permit a physician to retain custody
of an abused child until such abused child could be turned over to

investigation authorities.

In the first draft act we would assume that the report, in the

child abuse situation, would be made to the presiding justice of

the district court. Upon review of the information, the presiding

justice could order such action as might be appropriate. We have

been informed that many cases of child abuse go unreported
because social workers and school officials feel that they will be
treated as intermeddlers if they make a report. If the law is

amended and if a report is required, the obligation to make such
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reports becomes binding as a matter of law. We recommend the

following draft acts:

1971 DRAFT ACT

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

Chapter 1 19 of the General Laws is hereby amended by adding after

Section 39B the following section:

Section 39C. Any social services worker or school official having

reasonable cause to suspect that a child under the age of sixteen years

has had serious physical injury inflicted upon him by other than

accidental means or whose condition gives indication of other serious

abuse or maltreatment shall report or cause reports to be made to the

court. Said report shall be admissible in evidence in any proceedings

relating to child abuse.

1971 DRAFT ACT

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

Chapter 1 1 9 of the General Laws is hereby amended by adding after

Section 39A the following;

Any physician treating an abused child under sixteen years shall have
the right to keep such child in his custody until such time as the

custody of the child has been transferred to the appropriate police

authorities.
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SENATE (1970) No. 543

AN ACT PROVIDING THAT AN EXECUTOR OR ADMINISTRATOR
SHALL BE HELD TO ANSWER TO AN ACTION BY A CREDITOR OF
THE DECEASED COMMENCED THREE MONTHS AFTER THE DATE
SAID EXECUTOR OR ADMINISTRATOR HAS FILED HIS OFFICIAL

BOND, EXCEPT IN ACTIONS ARISING OUT OF MOTOR VEHICLE
ACCIDENTS UNDER CHAPTER 90 OF THE GENERAL LAWS.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 197 of the General Laws is hereby amended by striking out

2 section 1, as appearing in the Tercentenary Edition, and inserting in

3 place thereof the following section:

4 Section 1. Except in actions arising out of motor vehicle accidents

5 under Chapter 90 of the General Laws, an executor or administrator

6 shall not be held to answer to an action by a creditor of the deceased

7 commenced within three months after his giving bond for the perform-

8 ance of his trust, unless such action is brought for the recovery of a

9 demand which would not be affected by the insolvency of the estate,

10 or, after the estate has been represented insolvent, for the purpose of

1

1

ascertaining a contested claim. In actions arising out of motor vehicle

12 accidents under Chapter 90 of the General Laws, an action may be

13 brought at any time against an executor or administrator at any time

14 within two years.

G. L. Chapter 197, § 1 , now reads as follows:

§ 1. Executor or administrator; liability within six months after

giving a bond. An executor or administrator shall not be held to answer

to an action by a creditor of the deceased commenced within six

months after his giving bond for the performance of his trust, unless

such action is brought for the recovery of a demand which would not

be affected by the insolvency of the estate or, after the estate has been

represented insolvent, for the purpose of ascertaining a contested claim.

The purpose of this statute is to delay the bringing of actions

against an estate by a creditor for six months after the qualifica-

tion of the executor or administrator.

In addition to § 1 of Chapter 197, it is also necessary to

consider § 9 which reads as follows:
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§ 9. Commencement of actions; extension of limitation by court.

Except as provided in this chapter, an executor or administrator shall

not be held to answer to an action by a creditor of the deceased which

is not commenced within one year from the time of his giving bond for

the performance of his trust, or to such an action which is commenced
within said year unless before the expiration thereof the writ in such

action has been served by delivery in hand upon such executor or

administrator or service thereof accepted by him or a notice stating the

name of the estate, the name and address of the creditor, the amount of

the claim and the court in which the action has been brought has been

filed in the proper registry of probate. An executor, administrator or

administrator de bonis non shall not be held to answer to an action by a

creditor of the deceased which is commenced within any other or

additional period of limitation for bringing such action provided by or

under this chapter unless before the expiration of such period the writ

in such action has been served by delivery in hand upon him or service

thereof accepted by him or a notice as aforesaid has been filed in the

proper registry of probate. The probate court may allow creditors

further time for bringing actions, not exceeding two years from the

time of the giving of his official bond by such executor or adminis-

trator, provided that appUcation for such further time be made before

the expiration of one year from the time of the approval of the bond.

As amended St. 1933, c. 221, § 4 St. 1954, c. 552 § 1.

There are additional statutory provisions which relate to the

bringing of action against an executor or an administrator in

certain instances.

One such complex statutory situation is found in the case of

Noon V. Beford, 349 Mass. 537 (1965). This was a wrongful death

action and involved other statutory provisions in addition to

Chapter 197, § 1 and § 9.

The whole purpose of Chapter 197, § § 1,9, and other sections

is to facilitate the prompt settlement of estates and bar htigation

which is not promptly commenced in accordance with the terms

of the statute.

Under the provisions of G.L. Chapter 260, § 2A, it is provided

that the ordinary action of tort and contract actions to recover for

personal injuries shall be commenced only within two years next

after the cause of action accrues.

Chapter 260, § 10, provides:

§ 10. Death of party; effect. If a person entitled to bring or liable to

any action before mentioned dies before the expiration of the time

hereinbefore limited, or within thirty days after the expiration of said

time, and the cause of action by law survives, the action may be

commenced by the executor or administrator at any time within the
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period within which the deceased might have brought the action or

within two years after his giving bond for the discharge of his trust and

against the executor or administrator in accordance with the limitations

provided by chapter one hundred and ninety-seven, relative to the

limitation of actions against the executor or administrator by creditors

of the deceased. If a person, liable to an action for death the payment

of the judgment in which is required to be secured by chapter ninety,

dies before the expiration of the time limited in section four, or within

thirty days after the expiration of said time, the action may be

commenced against the executor or administrator subject to the perti-

nent hmitations in chapter one hundred and ninety-seven, relative to

the limitation of actions against the executor or administrator by

creditors of the deceased. As amended St. 1937, c. 406, § 2.

The statutory framework is, therefore, complete insofar as the

bringing of an action against an executor or an administrator

especially in regard to a motor vehicle tort claim.

We do not believe that the interest here justifies an enlargement

of the time for the bringing of the action.

We do not particularly oppose the concept of permitting an

action to be commenced within three months instead of within

the present six months after the giving of the bond.
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IV. TORTS
AND CIVIL PROCEDURE

1

.

Loss of Consortium

2. Employers' Liability for Consequential Damages
3. Charitable Immunity Limits on Damages After Abolition

4. Malpractice Statute of Limitations

5. Evidence — Theft as Evidence of Forcible Entry

HOUSE (1970) No. 2364

AN ACT CONCERNING RECOVERY BY EITHER HUSBAND OR WIFE
OF DAMAGES FOR LOSS OF CONSORTIUM.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1. Chapter 231 of the General Laws is hereby amended by

2 inserting after section 6B, the following section:

3 Section 6C In a proper action, either a wife or a husband is entitled

4 to recover such damages for intentional or negligent interference with,

5 or impairment or loss of, the right to consortium as he or she has

6 proved. Every person entitled to maintain such action, and every person

7 for whose benefit such action is brought, may prove his respective

8 damages, and the court or jury may award such person that amount of

9 damages to which it considers such person entitled, including damages

10 for loss of probable future companionship, society and comfort.

1 SECTION 2. This act shall take effect on January first, nineteen

2 hundred and seventy-two and shall apply only to causes of action

3 arising on or after said date.

G.L. Chapter 23 1 , § 6A, provides as follows:

§ 6A. Personal injury action by married woman or minor; interven-

tion of husband, parent or guardian to recover medical expenses. At

any time before or during the trial of an action by a married woman or

minor for damages for personal injuries, the husband of such woman or

the parent or guardian of such minor, if he has paid or incurred medical
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expenses, including doctors' bills, nursing and medicines and other

expenses, on account of such injuries, may upon motion be admitted as

a party plaintiff, and, if liability is established, may recover a separate

judgment for such medical expenses, in which case the amount thereof

shall not be included in the judgment recovered by the original plain-

tiff. The claim for such expenses shall be stated in a separate count. The

court may issue one or more executions and make such order relative to

costs as the case requires. Added St. 1939, c. 372, § 1.

In the case of Feneff v. New York Cent. & Hud. Riv. R. R., 203

Mass. 278 (1909), the court considered the question as to whether

or not a spouse could maintain an action for a loss of consortium

due to injury to the other spouse through the negligence of a third

party from whom damages were recovered.

In the Feneff case, the court said that at common law "the

husband had a right to the labor and services of his wife, and in

suing for the damages which are personal to the husband for an

injury to his wife, he was permitted to recover, not only for the

expenses of her care and cure, but for his loss of her labor and

services and the loss of consortium."

The right to recover for loss of consortium of the other spouse

was originally based on the rule that the wife could not sue in her

own name. As the law developed, and as it now stands, the wife

may sue a third party for any damages she may sustain. When it

was permitted for the husband to recover for the loss of con-

sortium, no damages were available to the wife for loss of her

earning power or her ability to render services.

In deciding the Feneff case, the court went on to say: "It is

enough for the present case that persons whose relations to the

injured party are purely domestic should not be permitted to share

the compensation to which he is entitled for the impairment of his

powers by the tort of another person, nor to receive an additional

sum beyond the full compensation to which the injured person is

entitled. Their damages are too remote to be made the subject of

an action."

In deciding that there was no right to recover for loss of

consortium, the court declared in the Feneff case: "We are of the

opinion that in this class of cases there should be no recovery for

loss of consortium, when the impairment of the powers and

faculties of the plaintiffs spouse has been fully paid for in money.

Indirectly, the plaintiff in such a case reasonably may be expected,

through the same marital relation which gives a right of con-

sortium, to be somewhat benefitted by such a payment."
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The complete elimination of the rule at common law which
may have permitted an action for loss of consortium is found in

the case of Bolger v. Boston Elevated Railway, 205 Mass. 420
(1910). Here the court affirmed the Fe/^e//" case mentioned above.

We may note in the Bolger case that the wife had been injured

and subsequently died. If the husband had been permitted to

recover for loss of consortium in the Bolger case, it appears that he

would have only recovered $2,750 at best; but this, of course, was

in 1910.

Chapter 231, § 6A, set forth above, provides a statutory right

on the part of the husband, parent, or guardian to recover for

medical expenses and other expenses.

This right to these consequential damages does not permit

recovery for loss of consortium.

In the case of Brazinskos v. A.S. Fawcett, Inc., 318 Mass. 263

(1945), it was held that a husband could not cohect any conse-

quential damages unless his wife, the injured party, proved her

own case against the third party who caused the injury.

It cannot be denied that damages for loss of consortium of the

wife or damages for loss of "proper future companionship,

society, and comfort" would be by far the most speculative

variety of damages under the sun.

Because a wife (or a husband) may now recover consequential

damages under G.L. 231, § 6A, and because a wife may now
recover for all of her injuries and damages in an action brought by
herself, and because of the fact that damages for loss of consor-

tium are incredibly speculative, we do not recommend this bill in

any form.
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SENATE (1970) No. 541

AN ACT RE-ESTABLISfflNG A RIGHT OF ACTION FOR CONSEQUEN-
TIAL DAMAGES WHERE A MINOR CHILD, A HUSBAND OR WIFE
SUSTAIN A PERSONAL INJURY RESULTING IN DEATH.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Section 66 of Chapter 152 of the General Laws is hereby amended

2 in the first line after the words "personal injury" by inserting the words

3 "or consequential damages" so as to read in the first sentence: — In an

4 action to recover damages for personal injury or consequential damages

5 sustained within or without the Commonwealth by an employee in the

6 course of his employment or for death resulting from personal injury so

7 sustained it shall not be a defense:

Elsewhere in this report we have discussed the subject of conse-

quential damages. These damages are most often in the form of

medical expenses and costs which a husband or father is called

upon to pay when his wife or child is injured due to the negligence

of a third party. Obviously, the hospital expenses of the child, for

example, have to be paid by his parents or guardians since he is

incapable of paying these charges directly. In the case of the wife,

the payment of her medical expenses is customarily made by the

husband.

In workmen's compensation cases the obhgation to pay medical

expenses and related costs for the employee who is injured falls

upon the insurer or the self-insurer. S(1970) 541 deals with cases

arising under the workmen's compensation law, G. L. Chapter

152. Section 66 of Chapter 152 now reads:

§ 66. Defenses to actions for injuries sustained by employees

In an action to recover damages for personal injury sustained within

or without the commonwealth by an employee in the course of his

employment or for death resulting from personal injury so sustained it

shall not be a defense:

1. That the employee was negligent;

2. That the injury was caused by the negligence of a fellow employee;

3. That the employee had assumed voluntarily or contractually the
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risk of the injury;

4. That the employee's injury did not result from negligence or other

fault of the employer, if such injury arose out of and in the course of

employment. As amended St. 1 959, c. 478.

It will be noticed that this section applies to an action to

recover damages for personal injury. It has been said that the

philosophy underlying § 66 of Chapter 152 was to remove all of

the common law defenses from the employer to the ultimate end
that all employers in this Commonwealth would come under the

workmen's compensation law.

An employer subject to Chapter 152 who does not subscribe for

workmen's compensation insurance is, therefore, precluded from
setting up defenses such as negligence on the part of the employee,
the fellow servant rule, assumption of risk, or want of negligence

on the employer's part. All of these things were adequate defenses

in the days before workmen's compensation.

In 1954 in the case of Roberts v. Reynolds, 332 Mass. 95, it was
decided that even where the employer was not required to provide

workmen's compensation insurance since he had only one em-
ployee the employer came under the provisions of Chapter 152, §
66, and was deprived of the defenses that the employee was
negligent, that the injury was caused by the negligence of a fellow

employee, and that the employee had assumed the risk of injury.

As there was no workmen's compensation insurance in the

Roberts v. Reynolds case, it was pointed out that the employee
could either bring suit at common law or sue under the Em-
ployers' Liability Act.

The fourth clause of § 66 would not apply to any case where
there was not legal obhgation to provide workmen's compensation
insurance.

We are of the opinion that an injured employee is obliged to

bring an action in court against his employer as the result of being

injured by reason of the employer's neghgence or fault; and if such

injury arose out of and in the course of his employment, there is

no reason why such an employee or his spouse or parent should

not recover consequential damages. The nature of consequential

damages is adequately set forth in Chapter 231, § 6A. We there-

fore recommend this bill.
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HOUSE (1970) No. 723

AN ACT PROVIDING THAT CERTAIN HOSPITAL CORPORATIONS AND
ORGANIZATIONS BE MADE LIABLE FOR THE TORTIOUS ACTS OF
ITS EMPLOYEES.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 1 11 of the General Laws is hereby amended by inserting

2 after section 70D the following section:

3 Section 70E. It shall not constitute a defense to, or prevent recovery

4 in, any action of tort brought against any person owning or maintaining

5 any hospital, sanatorium or infirmary that the defendant was, at the

6 time the cause of action accrued, a charitable corporation, association

7 or society, or that such hospital, sanatorium or infirmary was main-

8 tained in whole or in part for any charitable purpose.

In the case of Colby v. Carney Hospital, 1969 A.S.

1437, Mass (1969), our Supreme Judicial Court con-

sidered the question of charitable immunity and said that:

Nothing has been brought to our attention suggesting

that the doctrine of charitable immunity is repugnant to

any provision of the Constitutions of the United States and

the Commonwealth.

In the past on many occasions we have declined to

renounce the defence of charitable immunity set forth in

McDonald v. Massachusetts Gen. Hosp. 120 Mass. 432, and

Roosen v. Peter Bent Brigham Hosp. 235 Mass. 66. See, for

example, Barrett v. Brooks Hosp. Inc. 338 Mass. 754;

Simpson v. Truesdale Hosp. Inc. 338 Mass. 787; Boxer v.

Boston Symphony Orchestra, Inc. 342 Mass. 537, 542. We
took this position because we were of opinion that any

renunciation preferably should be accomplished prospec-

tively and that this should be best done by legislative

action. Now it appears that only three or four states still

adhere to the doctrine. See Restatement 2d: Trusts, § 402

(2), and Comment on Subsection (2); Prosser on Torts (3d

ed.) § 127, at pp. 1021-1024. It seems likely that no

legislative action in this Commonwealth is probable in the

near future. Accordingly, we take this occasion to give
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adequate warning that the next time we are squarely con-

fronted by a legal question respecting the charitable im-

munity doctrine it is our intention to abolish it.

It thus appears that the Supreme Judicial Court clearly intends

to abolish the charitable immunity doctrine. We are recommend-
ing that there be a limit imposed upon recovery against the

charitable corporation.

It is necessary for the legislature to balance the desirability of

protection for such corporations which include schools, social

organizations, museums, and all other kinds of nonprofit institu-

tions as well as hospitals against the interest of the person who is

injured as a result of a tort for which the nonprofit corporation is

responsible.

The establishment of a $20,000 limitation would provide bal-

ancing of the interests of the two groups involved, and we there-

fore recommend the following draft act. We might observe that

unless the General Court speaks out on this matter charitable

immunity will be completely eliminated by a decision of our

Supreme Judicial Court.

It is obvious that charitable institutions will be required to

provide insurance to protect their assets in the event of claims

against them. Such insurance is now carried by a great many
nonprofit corporations, and this has been the case for some years.

We do not think that the claim on a charity should be without

limit, and we point out that death claims in Massachusetts under

Chapter 229 of the General Laws are generally limited so that

damages for wrongful death alone cannot exceed $50,000.

It is clear that the traditional doctrine that a charitable corpora-

tion is not liable for torts can no longer be maintained in the law.

1971 DRAFT ACT

AN ACT ABOLISHING CHARITABLE IMMUNITY AS A DEFENSE

Be it enacted by the Senate and House of Representatives in

General Court assembled, and the authority of the same, as fol-

lows:

Chapter 180 of the General Laws is hereby amended by inserting
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after section 9A the following sections:

Section 9B. It shall not constitute a defense to, or prevent recovery

in, any action or tort brought against any corporation heretofore or

hereafter organized under general or special laws for any of the pur-

poses mentioned in this chapter, that the defendant was, at the time the

cause of action accrued, a charitable corporation, association or society

or that the defendant was maintained in whole or in part for any

charitable purpose.

Section 9C. The maximum recovery in any action of tort against any

such corporation shall be $20,000.

Section 9D. This act shall take effect on January first, nineteen

hundred and seventy-two, and shall apply to causes of action arising on

or after said date.



84 JUDICIAL COUNCIL P.D. 144

SENATE (1970) No. 547

AN ACT EXTENDING THE STATUTE OF LIMITATIONS IN MAL-

PRACTICE CASES.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 The first paragraph of section 4 of chapter 260 of the General Laws,

2 as appearing in chapter 302 of the acts of 1965, is hereby amended by

3 striking out, in line 3, the word "three" and inserting in place thereof

4 the word: - four.

We do not recommend this bill.

We would point out that the present statute, G.L. Chapter 260,

§ 4, provides that actions of contract or tort for malpractice shall

be commenced only within three years next after the cause of

action accrues.

S (1970) 547 would extend this time hmit to four years. In

1965 Chapter 302 of the Acts of 1965 extended the statute from

two to three years.

One of the difficulties involved in a medical malpractice action

is that it has been held in Capucci v. Barone, 266 Mass. 578

(1929), that the statute of limitations runs from the date of an

operation and not from the date of discovery of the malpractice.

In Pasquale v. Chandler, 350 Mass. 450 (1966), our Supreme

Judicial Court did not overrule the Capucci case, and therefore the

statute of limitations runs from the date of the operation if an

operation is involved.

In 1965 the House of Representatives considered a bill which

would have extended the time during which a malpractice action

could be brought to two years next after the injured party has

knowledge of the facts which give rise to a cause of action but

only within five years after the cause of action accrues.

The legislative history of H (1965) 530 is traced at pages 456 to

458 in the case of Pasquale v. Chandler cited above.

Our present statute resulted from H (1965) 530.

The case of Pasquale v. Chandler is authority to hold that the

statute of hmitations (where there has been no operation at least)
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begins to run from the date of the last treatment.

If the General Court wishes to deal with any extension of the

time during which a malpractice action may be commenced, it is

important that the "discovery rule" be considered. The legislature

could provide that an action could be brought within a certain

time period after the fact of malpractice was discovered rather

than from the actual date upon which any malpractice took place.

It is obvious that unlike an assault or automobile tort the date

upon which some act of malpractice becomes known is often

much later than the date of an operation or of some medical

treatment. Thus far the courts and the legislature have been

content to interpret Chapter 260 of the General Laws so as to

start the time Hmit on the date of the operation or the date of the

last treatment. It is for the General Court, in view of the case of

Pasquale v. Chandler, to decide what the poUcy of this Common-
wealth shall be.

SENATE (1970) No. 574

AN ACT RELATIVE TO THE EFFECT OF CERTAIN EVIDENCE IN

ACTION TO RECOVER FROM AN INSURER FOR THEFT OF PER-

SONAL PROPERTY FROM A MOTOR VEHICLE.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 231 of the General Laws is hereby amended by inserting

2 after section 85 (F), the following section:

3 Section 85 (G), an action to recover from an insurer under a policy

4 which provides coverage for theft of personal articles from a motor

5 vehicle or trailer if all windows and doors are locked and if there are

6 visible signs of forcible entry into the vehicle or trailer, evidence that

7 the entire vehicle or trailer was stolen, shall be Prima Facie evidence of

8 visible signs of forcible entry.

We recommend this bUl.
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This legislation applies to insurance policies which cover theft

of personal property from a vehicle which has been locked if there

are signs offorcible entry.

It is too well known to be considered remarkable that the

average motor vehicle can be forced open with a bent wire coat

hanger regardless of how carefully it is locked. This is due to the

fact that the windows are made semi-airtight by the use of rubber

gaskets which also serve the purpose of protecting the glass from

shocks and bumps.

The proposed bill would create a presumption in favor of the

insured.

If the vehicle is stolen and if it has been locked by the owner

upon leaving it, it should be sufficient for the purposes of the

insurance pohcy covering the personal property to prove the theft

without any further requirement of forcible entry. Nefarious

means to gain entry to a locked car can be observed daily in

downtown Boston when pohce remove illegally parked vehicles.

We do not beheve that an insured person should be required to

show the indentations of a pry bar or some similar evidence of

unsophisticated forcible entry.
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V. LANDLORD AND TENANT

1 . Unconscionable Clauses in Rental Agreements

HOUSE (1970) No. 1048

AN ACT FORBIDDING UNCONSCIONABLE CLAUSES IN RENTAL
AGREEMENTS.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Section 15 of chapter 186 of the General Laws as most recently

2 amended by chapter 445 of the acts of 1945 is hereby amended by

3 adding at the end the following new paragraphs:

4 If a court shaU find any provision of a rental agreement concerning

5 improved real property to have been unconscionable at the time it was

6 made, the court may refuse to enforce such rental agreement, or it may
7 enforce the remainder of the rental agreement without the unconscion-

8 able provision, or it may so limit the application of any unconscionable

9 provision as to avoid any unconscionable result.

10 When it is claimed or appears to the court that the rental agreement

1

1

or any provision thereof may be unconscionable, the parties shall be

12 afforded a reasonable opportunity to present evidence as to its setting,

1

3

purpose and effect to aid the court in making the determination.

We recommend this bill.

There have been several statutes enacted in the past few years

which deal with the attempt to bring about a reasonable balance

between the rights of the tenant and the rights of the landlord.

Examples of such statutes range from the prohibition of any

provision in a rental agreement which allows the landlord to evict

the tenant on the birth of a child to the prohibition of any

retaliation on the part of the landlord if the tenant reports

violation of any health or safety regulations.

The proposed statute does not specifically indicate what speci-

fic lease provision might be determined unconscionable.

What might be unconscionable in one situation might not be
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considered such in another case.

The idea that a court can protect the individual against uncon-

scionable acts is certainly not a new one.

In Chapter 106, § 2-302, we find the following provision:

§ 2-302. Unconscionable Contract or Clause. (1) If the court as a

matter of law finds the contract or any clause of the contract to have

been unconscionable at the time it was made the court may refuse to

enforce the contract, or it may enforce the remainder of the contract

without the unconscionable clause, or it may so limit the application of

any unconscionable clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the contract or

any clause thereof may be unconscionable the parties shall be afforded

a reasonable opportunity to present evidence as to its commercial

setting, purpose, and effect to aid the court in making the determina-

tion. St.l957, c. 765, § 1, effective Oct. 1, 1958.

According to the commentary prepared by the authorities who
drew up § 2-302 above, this section is intended to make it

possible for the courts to police explicitly against the contracts or

clauses which they find to be unconscionable.

Before the enactment of the above section which is a part of the

Uniform Commercial Code, courts attempted to deal with uncon-
scionability by the use of various legal fictions. Faced with an

unconscionable contract, the courts were obhged to make a deter-

mination that some clause was against pubhc policy or not in

accordance with the main purpose of the contract.

A case which arose prior to the Uniform Commercial Code is

that of Agoos Kid Co., Inc. v. Blumenthal Import Corp., 282 Mass.

1 (1933), where the court "got around" the strict language of the

contract in order to reach a just result.

The lease or rental agreement is a contract. The landlord-tenant

relationship arises only from a contract. It is not possible for us to

say that such a landlord-tenant contract can be made freely by the

tenant. In many instances the tenant must sign the lease offered or

he will not be permitted to occupy the premises. Rarely does the

tenant have the opportunity to bargain over the terms of his rental

agreement.

The protection which would be afforded by the proposed
statute would be of benefit to the class of tenant which needs

protection most; namely, the middle- and lower-income group.

It has been said of legislation such as this that the law is

beginning to fight back against those who once took advantage of

the poor and illiterate without risk of exposure or interference.



p.D. 144 JUDICIAL COUNCIL 89

From the common law doctrine of intrinsic fraud, we have over

the years developed common and statutory law which tells not

only the buyer but also the seller to beware. This body of law

recognizes the importance of a free enterprise system but at the

same time will provide the legal armor to protect and safeguard

the prospective victim from the harshness of an unconscionable

contract.

We are not advocating an interference with the right of the

landlord nor do we suggest that the landlord cannot make appro-

priate terms. We do suggest that if under all of the circumstances a

court shall find that the terms were unconscionable justice can be

done.

We beheve that it is appropriate to restrict this provision to

residential property, and it is the residential tenant whom we wish

to benefit. We recommend the following draft act:

1971 DRAFT ACT

AN ACT FORBIDDING UNCONSCIONABLE CLAUSES IN RENTAL
AGREEMENTS

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

Chapter 186 of the General Laws is hereby amended by adding after

Section 15 the following new paragraphs:

If a court shall find any provision of a rental agreement concerning

residential real property to have been unconscionable, as matter of law,

at the time it was made, the court may refuse to enforce such rental

agreement, or it may enforce the remainder of the rental agreement

without the unconscionable provision, or it may so limit the application

of any unconscionable provision as to avoid any unconscionable result.

When it is claimed or appears to the court that the rental agreement

or any provision thereof may be unconscionable, the parties shall be

afforded a reasonable opportunity to present evidence as to its setting,

purpose and effect to aid the court in making the determination.
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VI. JUVENILE COURTS AND PROCEDURES

1

.

Confidential Communications to Psychotherapists

2. New Juvenile Court Proposals

HOUSE (1970) No. 3486

AN ACT RELATIVE TO CONFIDENTIAL COMMUNICATIONS BETWEEN
CERTAIN CHILD PATIENTS AND PSYCHOTHERAPISTS.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Section 20B of chapter 233 of the General Laws, as amended by
2 chapter 418 of the acts of 1968, is hereby amended by inserting after

3 subsection (f) the following subsection:

4 (g) In delinquency proceedings, on complaint against a child, in the

5 Boston juvenile court, juvenile sessions of district courts or superior

6 court unless the judge, in his discretion, finds that it is more important

7 to the interests of justice that the communication be privileged. The
8 disclosure of such a communication shall be the purposes of the

9 immediate proceeding and shall not be available as record evidence in

10 proceedings on any new or unrelated complaint or in any subsequent

1

1

criminal proceedings relative to the same complaint.

Under the provisions of Chapter 233, § 20B, the privilege

granted by the law which makes communications to psychothera-

pists beyond judicial inquiry would be lost were this new statute

enacted if the proceeding was one which involved an adjudication

of juvenile delinquency under Chapter 119, § 52, et seq.

At present § 20B contains provisions which would permit
privileged communications to psychotherapists to be made the

subject of inquiry in the event that the emotional or mental
condition of an individual was being determined.

If by this proposed new statute it is intended that the Juvenile

Court judge may inform himself relative to the emotional or

mental condition of the child and in so doing may strip away the

cloak of confidentiahty where there has been a privileged com-
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munication to a psychotherapist, we think that the proposal is

both useful and appropriate.

If on the other hand the confidential information was used as a

basis for an adjudication of dehnquency, there is some doubt as to

the appropriateness of the proposed statute.

'it can only be assumed that the adjudication would be on

legally admissible evidence of the commission of an act which was

criminal in nature. In the interest of the child, defense counsel

might wish to waive privilege.

In the second stage of the Juvenile Court proceeding, namely

the stage when the disposition takes place, the privileged informa-

tion is of far more significance. We think that it is at this stage that

the court may be helped if such information is no longer privi-

leged.

We therefore recommend the following draft act:

1971 DRAFT ACT

AN ACT RELATIVE TO CONFIDENTIAL COMMUNICATIONS BETWEEN
CERTAIN CHILD PATIENTS AND PSYCHOTHERAPISTS

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

Section 20B of Chapter 233 of the General Laws, as amended by

Chapter 418 of the Acts of 1968, is hereby amended by inserting after

subsection ff) the following subsection:

(g) In delinquency proceedings, on complaint against a child, in the

Boston, Worcester, or Springfield juvenile court, juvenile sessions of

district courts or superior court unless the judge, in his discretion, finds

that it is more important to the interests of justice that the communica-

tion be privileged. The disclosure of such a communication shall be

limited to the determination of the mental or emotional condition of

the child then subject to the dehnquency proceedings and shall not be

available as record evidence in proceedings on any new or unrelated

complaint or in any subsequent criminal proceedings relative to the

same complaint.
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NEW PROPOSALS
JUVENILE COURTS AND PROCEDURE

The "Uniform Juvenile Court Act" which was printed as H
(1970) 4633 and as H (1970) 4630 was referred to the Judicial

Council by Chapter 29 of the Resolves of 1970. The proposed act

is 32 pages in length and serves no useful purpose to reprint it

here.

It is our conclusion that it should not be adopted in Massachu-

setts; but we recommend that the question of juvenile court

procedure, and a number of other concerns in the field of delin-

quency and neglect of children, be made the subject of a continu-

ing study by the various agencies which are involved.

New legislation pertaining to the juvenile and the youthful

offender has been prepared by a number of interested parties

including the Governor's Committee on Law Enforcement and
Administration of Criminal Justice, the Massachusetts Law Re-

form Institute, the State Council on Juvenile Behavior, and per-

haps other groups. We have taken pains to make a study of the

proposals which have been prominently mentioned and believe

that insufficient or inadequate consideration is all too apparent.

There is no deadline for the renovation of juvenile procedure if a

renovation is needed.

Interest in new approaches to juvenile procedure has been
stimulated by the Task Force Report "Juvenile Delinquency and
Youth Crime," a report on Juvenile Justice made by the Presi-

dent's Commission on Law Enforcement and Administration of

Justice, February, 1967.

The presidential commission made twelve recommendations for

the improvement of the "Juvenile Justice System" which can be

summarized as follows:

SUMMARY OF 1967 RECOMMENDATIONS OF
PRESIDENTUL TASK FORCE ON

JUVENILE DELINQUENCY AND CRIME

1. Establishment of guidelines for Police Department handling of juve-

niles including alternative referrals to non-judicial youth serving

agencies.

2. Training of police officers in handling juveniles and young offenders.

3. Limitation on informal "station-house" adjustment of cases by
police.
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4. Provide alternatives to adjudication as a delinquent by referring the

individual to a non-judicial agency.

5. Increase referrals to community agencies.

6. Provide a preliminary conference with the juvenile court where an

informal disposition can be made without any adjudication of delin-

quency.

7. Provide a "consent decree" in lieu of adjudication of delinquency.

The juvenile would consent to follow a treatment program outside

an institution.

8. Elimination of the concept that there is some conduct which is

"illegal only for a child." The "delinquent" adjudication could be

given only for what would be a crime if committed by an adult.

9. Restriction on pre-hearing detention and separate detention facil-

ities for juveniles.

10. Provide formal advance notice to the juvenile and his parents of the

charges being made.

1 1. Provide counsel wherever coercive action is possible.

12. Divide court hearings into adjudicatory and dispositional proceed-

ings.

These guidelines or recommendations are clearly not as signifi-

cant in this Commonwealth as they may be elsewhere.

Another impetus for new approaches to juvenile procedure

results from recent judicial decisions, notably In Re Gault, 387

U.S. 1 (1967), In Re Winship, 397 U.S. 358 (1970), ^nd Marsden

V. Commonwealth, 352 Mass. 564 (1967).

Under these judicial decisions it is clear that the constitution of

the United States requires:

1. A juvenile shall have the right to counsel at all stages of any

proceeding in which a delinquency adjudication might be made.

2. A juvenile shall have the right to remain silent and cannot be made

to testify against himself.

3. Any complaint against a juvenile must be proved beyond a reason-

able doubt. The presumption is one of innocence and constitutional

due process must be assured.

4. A juvenile shall be given timely notice (and notice shall be given his

parent or guardian) in advance of the hearing of the specific issues

that must be met.

5. A juvenile shall have the right to confront any witnesses against him

and to cross-examine them.

To make sure that these constitutional guarantees are preserved,

the District Courts have provided certain rules for "Proceedings

Against Children" as follows:
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RULES OF THE DISTRICT COURTS

PROCEEDINGS AGAINST CHILDREN

RULE 82.

Applicability of District Court Rules

Rules of the District Courts which are apphcable to proceedings

against adults shall, so far as pertinent, be applicable in proceed-

ings against children between the ages of seven and seventeen,

except as otherwise expressly provided.

RULE 83.

Notice of Rights to be Attached to Summons

A summons issued upon a complaint against a child alleged to

be wayward or delinquent shall have attached thereto the fol-

lowing:

(1) A copy of the complaint.

(2) You have a right to legal counsel at all stages of the proceedings.

If you are unable to afford counsel the court will appoint counsel for

you.

(3) If you are of the opinion that all or any of the allegations

contained in the complaint are not true, you have a right to deny the

same and are entitled to a hearing before this court thereon.

(4) You have the privilege against self-incrimination and in conse-

quence, you have a right to remain silent and to require the complainant

to prove any and all charges made against you.

(5) You have the right to be confronted by the person making any

accusation against you and to cross-examine that person and any other

persons called to testify against you.

(6) You may produce witnesses in your own behalf at the hearing of

the complaint.

(7) If there should be an adjudication or order of commitment

against you, you have a right to appeal to the Superior Court of this

county at the time thereof.

(8) You may, for cause, request a continuance of the hearing.

(9) Any questions relating to your rights may be submitted by you

to the court at the hearing.
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RULE 84.

Copy of Complaint to be Attached to Summons

to Parent, Guardian or Agency

A summons to a parent, guardian or other person or agency

whose presence in court is or may be required by law, shall have

attached thereto a copy of the complaint.

RULE 85.

Representation by Counsel

A child between seven and seventeen years of age against whom
a complaint is made that he or she is a wayward or delinquent

child, shall be represented by counsel at every stage of the pro-

ceedings if it shall appear to the court that such child may be

committed to the custody of the Department of Youth Services as

the result of such complaint.

In every case where the court shall determine that such a child

should be tried for an offense or violation, instead of being dealt

with as a wayward or delinquent child, such child shall be repre-

sented by counsel. Such determination shall be accompanied by a

finding in writing of the reasons or considerations therefor.

The court may require psychological testing and psychiatric

examination whenever expedient.

Appointment of counsel, or an election to proceed without

counsel, shall be governed by the provisions of Rule 79.

In addition to these rules. Chapter 1 19, § 58, of the General

Laws was amended in 1969 so as to read:

§ 58. Adjudication: Proceedings After Adjudication At the hearing

of a complaint against a child the court shall hear the testimony of any

witnesses that appear and take such evidence relative to the case as shall

be produced. If the allegations against a child are proved beyond a

reasonable doubt, he may be adjudged a wayward child or a delinquent

child.

We provide further protection in Massachusetts which appears

to be in addition to the rights guaranteed under the U.S. Constitu-

tion. Under G. L. Chapter 1 19, § 56:

"... A child adjudged a wayward child or delinquent child may
appeal to the superior court upon adjudication, and also may appeal to
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said court at the time of the order of commitment or sentence, and

such child shall, at the time of sentence, be notified of his right to

appeal ..."

If there is an appeal t6 the superior court, a jury trial is

guaranteed at which the Commonwealth must prove that the

juvenile is dehnquent by reason of having committed an act which,

for an adult, would be a crime.

It would appear that from a purely legal and constitutional

approach we have provided for the protection of the rights of the

juvenile. We do not in this year of 1971 need any new legislation

of an emergency nature because the present machinery disregards

constitutional rights. This is not to say that we cannot stand

improvements but merely that there is no emergency condition at

this time.

Having recognized the constitutional rights of the juvenile, we
might pause to consider if we have also made any progress with

the various recommendations of the Presidential Task Force in

1967. It is believed that we have made progress in certain of these

recommendations, but there are some where no action has yet

been taken in a formal way.

1. We still seem to follow the procedure of bringing the juvenile to

court, often on a delinquency basis, rather than making a referral to

a non-judicial agency. There seems to be an exception in the case of

drug use, but the practice is inconsistent.

2. We do not provide any formal "preliminary conference" at the

juvenile court or any formal "consent decree" such as are recom-

mended, but we have both of these concepts in effect with the three

juvenile courts in Boston, Worcester, and Springfield. In juvenile

sessions of district courts, as weU as in the juvenile courts, many
cases are given a hearing with no adjudication of deUnquency, and a

"treatment" program is agreed upon — again informally.

3. By a process of continued hearings, we very often have two hearings

— one an adjudicatory and the second a dispositional hearing.

We thus find that we have in Massachusetts a juvenile procedure
which is not found wanting when tested against the recommenda-
tions of the 1967 Presidential Task Force and the most recent

decisions of the United States Supreme Court.

Have we a perfect system? By no means and in no way . . . but
we would not be well served by adopting one of the more
well-known current proposals or the Uniform Act.

The District of Columbia has, as of early 1971, adopted a
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version of the "Uniform Juvenile Court Act," but we wish to

point out that this change in the procedure came when a "Family

Court" replaced the existing juvenile, probate, and relevant crimi-

nal proceedings involving the family. The model acts and the

uniform acts are somewhat better welcomed into a jurisdiction

which has, or contemplates, a "Family Court" which has jurisdic-

tion of all matters pertaining to the welfare of the young person

including adoption, abuse, neglect, custody, physical and mental

treatment, delinquency, need of support, domestic relations, etc.

In our judicial system, which covers rural and urban areas, the

juvenile court is more specialized.

We have not heard of any of our juvenile courts, or juvenile

sessions, which are currently "behind" in the disposition of pend-

ing cases, and the reason for this is certainly not because most

juveniles are committed to institutions. We are told that in the

Boston Juvenile Court only 5 percent of those adjudicated are

committed. We believe that adequate statistics should be gathered

for study.

Among the considerations raised by the new proposals for

juvenile procedure which we think should be further studied in

depth are the following:

1. Control over the Complaint:

2. Detailed Investigations in All

Cases:

3. How Many More Juvenile Pro-

bation Officers Would be

Needed?:

4. Should the Age Be 9-19 Rather

Than 7-17?:

A police officer cannot make a

complaint against a juvenile with-

out any review of his actions. In

some courts complaints for inconse-

quential matters are discouraged.

Should a probation officer or some

other professional (not a poUce of-

ficer) be required to consent to the

issuance of a complaint?

Should the probation department

be required to make a detailed in-

vestigation in all cases? In some

instances this is neither desirable

nor even sensible.

It is estimated that under any of

the new proposals at least 25 per-

cent more probation officers would

be required at minimum.

This is proposed to include some

"youthful" offenders and to elimi-

nate those under nine years. Is

there a reason for this?
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5. Should Runaways, Truants, and

Stubborn Children Be Taken

Before a Non-judicial Agency?:

Should All Cases Be Prosecuted

by a Juvenile Prosecutor?:

7. Should Personal Service of the

Subpoena Be Required on the

Juvenile?:

8. What Should the Policy Be on a

Pre-hearing Release?

:

9. "Station House" Adjustment of

Cases Is Provided for in the Uni-

form Act and Other Model

Acts, but Is It Discouraged by

the Presidential Commission?:

10. Where in Massachusetts Is It

Possible to Detain the Small

Number of Juveniles Who Must

Be Placed Under Strict Re-

straint to Protect Society from

Violent Criminal Acts?:

11. Should There Be a Complete

for the JuvenileSet of Rules

Courts?:

12. Should the

Limited to a

Disposition Be

One-Year Maxi-

mum Detention? (The Judge

Does Not Really Give a Sen-

tence, Except to the Youth Ser-

vice Commission, for an
Indefinite Time Which Has

Been as Little as Part of a Day):

13. Should the Commonwealth Pay

All of the Costs for the Defense

of a Juvenile?:

14. Should the Procedure Require

Formalized and Separate Hear-

ings for Adjudication First and

Disposition Later?:

These cases are now handled in the

juvenile court. It is urged that they

are not offenders and their conduct

is wrong only because they are chil-

dren. Should a "youth service" or

j^ocial agency handle them?

This proposal could obviously be a

great expense; and in fact, should

not all cases be prosecuted by a

professional lawyer rather than a

police officer?

This proposal is almost impossible

to carry out as a practical matter.

Judicial discretion is urged as the

answer.

Should the police role be based on

statutory authority? Probably not.

A solution is needed since a juvenile

cannot be held at a jail or in a

prison.

There is no complete set of rules at

this time.

It is felt by some judges that juve-

niles involved in violent acts, in-

cluding murder, have been released

too soon.

The juvenile is hardly able to pay

such costs. Should the family pay?

As an ideal, such a proposal has

some merit but not in all cases.
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15. Should the Jury Trial Be Pre- What reason can be given to deny

served When There Is an this right, as it seems to be denied

Appeal? Should There Be a in the new District of Columbia

"Young" Jury or a 6-Man procedure?

Jury?:

It is our understanding that no one in a position of competence

seriously suggests the enactment of the proposed uniform act

referred to us, and we reject it as entirely ill-suited to our needs.

It is our recommendation that the improvement of juvenile

procedure be a matter for the immediate consideration of a group

composed of the Judicial Council, the State Council on Juvenile

Behavior, the office of the Commissioner of Probation, Youth
Service, Special Education, the Division of Child Guardianship, the

Governor's Committee on Law Enforcement and the Administra-

tion of Justice, and such other groups as may be able to work
effectively in the matter. A professional effort by the professional

team which is involved in the juvenile procedure and problems

must move carefully and deliberately towards the best solution

possible.

In the course of our study of this matter we have discovered

that substantial changes in our juvenile procedures have been

advocated by persons who have had no experience in our juvenile

court system which includes social services, psychological evalua-

tion, physical and mental examinations, and investigations by the

probation department. Measures have been recommended which

would have repressive tendencies and a retrogressive course so far

as the juvenile is concerned. We must get the views of the people

who are professionally qualified and experienced in all phases of

the juvenile court picture.

The judicial role is to coordinate and evaluate the sometimes

conflicting views of the poHce, the probation officer, the parents,

the school authorities, and the adviser on physical and mental

health. The authority figure in the picture should be the juvenile

court judge.






