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JUDICIAL COUNCIL

G.L. (Ter. Ed.) Chapter 221, §§ 34A-34C

The Judicial Council Was Established To Make A Continu-

ous Study Of The Organization, Procedure, And Practice Of
The Courts.

The Council Makes Reports Requested By The Legislature

And Suggests Improvements In The Administration Of
Justice.

Statutory Authority

Section 34A. There shall be a Judicial Council for the continuous study of the

organization, rules and methods of procedure and practice of the judicial system

of the Commonwealth, the work accomplished, and the results produced by that

system and its various parts. Said council shall be composed of the chief justice

of the supreme judicial court or some other justice or former justice of that court

appointed from time to time by him; the chief justice of the superior court or some

other justice or former justice of that court appointed from time to time by him;

the judge of the land court or some other judge or former judge of that court ap-

pointed from time to time by him; the chief justice of the municipal court of the

city of Boston or some other justice or former justice of that court appointed from

time to time by him; one judge of a probate court in the Commonwealth and one

justice of a district court in the Commonwealth and not more than four members

of the bar all to be appointed by the governor, with the advice and consent of the

executive council. The appointment by the governor shall be for such periods not

exceeding four years, as he shall determine.

Section 34B. The Judicial Council shall report annually on or before December

first to the governor upon the work of the various branches of the judicial system.

Said council may also from time to time submit for the consideration of the justices

of the various courts such suggestions in regard to rules of practice and procedure

as it may deem advisable.

Section 34C. No member of said council, except as hereinafter provided, shall

receive any compensation for his services, but said council and the several members
thereof shall be allowed from the state treasury out of any appropriation made for

the purpose such expenses for clerical and other services, travel and incidentals as

the governor and council shall approve. The secretary of said council, whether or

not a member thereof, shall receive from the Commonwealth a salary of ten thou-

sand dollars.
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This report is distributed by the Public Document Room at
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town clerks, and many others. As long as the supply lasts,

copies of this report and also copies of some earlier reports
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RESOLUTION

At a meeting of the Judicial Council on June 2, 1971, it was
unanimously

Resolved that the Judicial Council marks with sorrow the

passing of Chief Justice Raymond S. Wilkins, a member of

the Judicial Council since his retirement from our Supreme
Judicial Court, and records its unanimous expression of the

fact that it was an honor and a distinct pleasure to have been

associated with Chief Justice Wilkins while he was a member
of the Judicial Council. It was further

Resolved that a copy of the foregoing be delivered to the

family of the late Chief Justice Raymond S. Wilkins as an

expression of the sentiments of the Judicial Council of Massa-

chusetts.

Honorable Elijah Adlow

Charles W. Bartlett, Esq.

Honorable John A. Costello

Professor Livingston Hall

Honorable Reuben L. Lurie

Paul T. Smith, Esq.

Paul A. Tamburello, Esq.

Honorable Arthur A. Thomson

Members of the Judicial Council

James B. Muldoon, Secretary
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INDEX TO JUDICIAL COUNCIL REPORTS

The first index to the Judicial Council Reports will be

found in the Twenty-Seventh Report for 1951 at pages 89

to 117. This index covers the Judicial Council Reports

from 1924 to 1951.

Also in this Twenty-Seventh Report is an index to letters

of the Administrative Committee of the District Courts dur-

ing 1929 to 1951 at page 57.

For the years after 1951 the Judicial Council Secretary has

maintained an index which will be published in the future.

Until 1957 the Judicial Council pubhshed statistics and

summaries of the work of the various courts. Beginning in

1957 these summaries have been pubhshed in the Annual

Report by the Executive Secretary of the Supreme Judicial

Court.
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I. THE ADMINISTRATION
OF JUSTICE

1. An Intermediate Appellate Court?

2. Additional Superior Court Judges

3. Recall Of Retired Judges

4. Special Justices

5. Commission On Judicial Qualifications

AN INTERMEDIATE APPELLATE COURT?

The Judicial Council has recommended the establishment

of an intermediate appellate court since 1967.

Such an intermediate appellate court has been considered

by the Judicial Council for many years.

In our Report for 1927 we remarked that suggestions were

made that "a new intermediate court of appeal be created, to

hear and decide cases tried in the Superior Court, the Land
Court, the Probate Courts and the appellate divisions of the

District Courts, with some kind of provision insuring that

only the Supreme Judicial Court shall finally pass upon cer-

tain important classes of cases."

We did not recommend the creation of the intermediate

appellate court in 1927. It was thought then that the decisions

of such an intermediate court would be final in many cases

and that we would be faced with some uncertainty if a deci-

sion was rendered by the intermediate appellate court on a

question which had not been previously settled by the Supreme
Judicial Court. The idea of an intermediate appellate court

is based somewhat on the method employed in 1891 setting

up the Circuit Courts of Appeal in the federal system. These

See H (1972) 347 and S (1972) 511 for similar proposed legislation.
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courts review the decisions of tlie District Courts of the United

States and thus lessen the pressure on the United States Su-

preme Court. Since the United States Supreme Court may
dechne to take jurisdiction in many instances, the system of

the Circuit Courts permits our greatest appeal court to address

itself to cases of major consequence.

Another facet of the appellate problem is the time and ex-

pense involved in taking an appeal. Since our Supreme Court

must hear all appeals presented to it, even those with small

merit, it necessarily takes a considerable time to get a final de-

cision. To avoid complete stagnation, our Supreme Judicial

Court has the authority under G.L. (Ter. Ed.) Chapter 211,

§ 8, to "cause a rescript containing a brief statement of the

grounds and reasons of the decision to be filed."

In 1971 a measure was introduced as H 6263 to create a

new intermediate appellate court consisting of a chief justice

and five associate justices. This court, which could function

in panels of three judges, was to sit in Boston.

Section 5 of H (1971) 6263 provided:

Power of court. The appeals court shall be vested with all powers

and authority necessary to carry into execution its judgments, decrees,

determinations and orders in matters within its jurisdiction according

to the rules and principles of common law and the constitution and

laws of the commonwealth, and subject to the appellate jurisdiction,

supervision and superintendence of the supreme judicial court.

In Section 9 it was provided that the grounds for the deci-

sion of the intermediate court of appeals should be stated and

filed. H (1971) 6263 also provided that the intermediate court

of appeals could enter a rescript as the Supreme Judicial Court

has done for some time. If it is intended to give Utigants the

satisfaction of having their case heard and decided by an ap-

pellate court, it might be better to avoid the use of a rescript

in an intermediate appellate court. Many htigants do not

seem wholly satisfied by the rescript decision. It has been

said by a prominent justice of our Supreme Judicial Court

that it sometimes takes as long to boil down the facts and
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law into a brief statement for a rescript as to set them forth

fully in a regular opinion.

We note also in Section 9 of H (1971) 6263 that no opin-

ions, rescripts, or other determinations of the intermediate

appellate court would be pubhshed by the Reporter of Deci-

sions, who pubHshes the decisions of the Supreme Judicial

Court, unless the intermediate appellate court directed and
the Supreme Judicial Court approved such publication.

It would seem that the intermediate appellate court should

not pubHsh its decisions as a general rule.

We think it is noteworthy to set forth certain portions of H
(1971) 6263 as follows:

Jurisdiction. Subject to such further appellate review by the su-

preme judicial court as may be permitted, pursuant to section eleven

or otherwise, the appeals court shall have concurrent appellate juris-

diction with the supreme judicial court, to the extent review is other-

wise allowable, with respect to a determination made in the superior

court, the land court and the probate courts, (a) in all civil proceed-

ings at law or in equity without limit as to the subject matter or

amount in controversy; (b) in proceedings in the superior court for

the review of administrative determinations
; (c) in proceedings in the

superior court relating to mandamus, certiorari, and all other extra-

ordinary writs , and (d) in criminal cases, irrespective of whether sen-

tence has been imposed, except in review of convictions for first degree

murder where a sentence of death or life imprisonment has been im-

posed. A report from the superior, land or probate courts of any

case, in whole or in part, or any question of law arising therein shall

be deemed within the concurrent appellate jurisdiction of the supreme

judicial court and the appeals court.

Without regard to whether review is by appeal, bill of exceptions,

report or otherwise, appellate review of decisions made in the superior,

land or probate courts, if within the jurisdiction of the appeals court,

shall be in the first instance by the appeals court except in the follow-

ing cases in which appellate review shall be directly by the supreme

judicial court without the necessity of any prior hearing or decision

by the appeals court on the merits of the issues sought to be reviewed.

(a) where the chief justice or an associate justice of the supreme

judicial court grants leave for a direct review by that court,

(b) where either a majority of the justices of the appeals court

considering a particular case or of the appeals court as a whole certi-

fies that direct review by the supreme judicial court is in the public

interest.
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In each case where appellate review is not within the jurisdiction

of the appeals court, appellate review shall be directly by the supreme

judicial court, unless such case is transferred by the supreme judicial

court to the appeals court for determination in accordance with sec-

tion twelve, subsection (3) of this chapter.

Further appellate review. There shall be no further appellate re-

view by the supreme judicial court of any matter within the jurisdic-

tion of the appeals court which has been decided by that court, except

:

(a) by leave of the supreme judicial court

;

(b) where a majority of the justices of the appeals court deciding

the case, or of the appeals court as a whole, certifies that the public

interest or the interests of justice make desirable a further appellate

review; or

(c) leave to obtain further appellate review late is granted by the

supreme judicial court for substantial reasons affecting the public

interest or the interests of justice.

Upon the written order of a majority of all the justices of the

appeals court, the decision of a panel of the appeals court may be

reviewed and revised by a majority of all the then members of the

appeals court. Such a review shall not be a condition precedent to

obtaining further appellate review by the supreme judicial court.

In Section 12 of H (1971) 6263 it is also provided:

The supreme judicial court may transfer to the appeals court for

determination any case or issue pending before the supreme judicial

court which has not been determined by the appeals court, including

those within the original jurisdiction of the supreme judicial court,

those of which a direct review by the supreme judicial court has been

allowed or claimed, those improperly entered in the supreme judicial

court, and those coming within the direct appellate jurisdiction of the

supreme judicial court.

The supreme judicial court may order any matter, in whole or in

part, or any issue therein, pending before the appeals court, trans-

ferred to the supreme judicial court for further proceedings.

It is apparent that the purpose of H (1971) 6263 is to chan-

nel the bulk of the appeals to the intermediate appellate court

except in a small number of instances such as capital cases and

cases ordered directly to the Supreme Judicial Court.

Section 11 of H (1971) 6263 would terminate the unre-

stricted right of appeal to our Supreme Judicial Court unless

such an appeal was sanctioned by the Supreme Judicial Court

or by a majority of the intermediate appellate court.
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It is a matter of legislative policy as to whether or not there

should be an intermediate appellate court; and if there is to

be one, the extent of its power.

When the state of Oregon proposed an intermediate appel-

late court, it was said that such an intermediate appellate

court should have a jurisdiction of "clear specific classes" of

cases "to avoid jurisdictional quarrels." In the report of the

Oregon Judicial Council for 1968 the following statement was

made:

The Supreme Court should have authority to determine all juris-

dictional disputes in a summary manner without formal briefs, oral

argument, or written opinion. Ninety to ninety-five per cent of all

cases would be final after disposition by the Court of Appeals. Dou-

ble appeals are to be avoided. This court would be worthless if all

petitions to the Supreme Court were granted — it would gain noth-

ing. A losing party in the Court of Appeals could petition the Su-

preme Court to rehear his case, but petitions seldom would be granted.

Petitions would be granted and appeals would be heard where the

Supreme Court felt that an important policy decision may have been

decided erroneously or a conflict in decisions is seen between the de-

partments of the Court of Appeals. Statistics in states having courts

of appeals show only seven or eight per cent of the petitions are al-

lowed. As large a percentage as possible of cases in this court should

be those where the law is settled and not changing rapidly because this

would cut down on the number of petitions to the Supreme Court.

Exclusive appellate jurisdiction in the following types of cases

would be vested in the Court of Appeals

:

1. Criminal, post-conviction, and habeas corpus.

2. Probate, including guardianships.

3. Domestic relations, adoptions, and juvenile matters.

4. Appeals from the decisions of state agencies (excluding the

tax court, where a record for direct appeal is made).

We think that what was said in Oregon is also worth con-

sideration in Massachusetts.

Twenty-two states now have intermediate appellate courts,

and the American Judicature Society has observed that con-

gestion at the highest court level has been alleviated and that

effective and less expensive review has been afforded to the

citizens.

We do wish to point out that there may be a conflict in
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the decisions of the panels of any intermediate appellate court.

There is now, from time to time, a conflict between the deci-

sions rendered by different United States Circuit Courts of

Appeal. In all such cases the decision of the Supreme Judi-

cial Court would have to be the final decision. This possible

conflict is one of the undesirable features of an intermediate

appellate court and should be recognized as such. The pos-

sible conflict is no reason to delay the introduction of an in-

termediate appellate court, but it should give pause to those

who would suggest the reporting of every case decided by

such an intermediate appellate court. There is no official re-

porting of the cases decided by the appellate divisions of our

district court or of our Boston Municipal Court. We would

make the observation that the intermediate appellate court

ought to have the effect of reducing the workload of the Su-

preme Judicial Court. The value to the Commonwealth is

far in excess of any possible lessening of the load on the jus-

tices of our Supreme Judicial Court. The real significance is

that the Supreme Judicial Court will now, with the assistance

of an intermediate appellate court, be able to concentrate

more on the major issues and will also be able to find time

for judicial administration and the improvement of the ad-

ministration of justice in the existing legal system which has

been provided.

The average number of opinions written by the justices of

our Supreme Judicial Court is shown on the next page.

Possibly in no other place is it more appropriate to say

that quantity does not mean quahty when it comes to writing

a judicial opinion for the guidance of some 6.5 miUion peo-

ple now and for the future.

We do recommend the passage of legislation permitting

the estabhshment of an intermediate appellate court at the

earliest possible moment, and we hope that this moment will

come soon.
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We have previously recommended that the number of as-

sociate justices of the Superior Court be approximately one

per 100,000 of population. We have stated that this measure,

which we have had in mind for several years, seems to be ap-

propriate even though there is no magic in the ratio expressed

here. As the population grows the necessity for more judges

becomes apparent. History tells us that with the increase in

our population there has been an increase in judges as well

as in all other branches of government. If it should be thought

desirable by the General Court to relate the number ofjudges

to the population, we recommend the following draft act:

1972 DRAFT ACT

Be it enacted by the Senate and House of Representatives in Gen-

eral Court assembled, and by the authority of the same, as follows:

Chapter 212 of the General Laws is hereby amended by striking

out section 1, as most recently amended by chapter 721 of the acts of

1962, and inserting in place thereof the following section:

Section 1. The superior court shall have one chief justice. The

superior court shall have one associate justice for each one hundred

thousand inhabitants or majority fraction thereof according to the

last census authorized by law but in no event shall the number of as-

sociate justices of the superior court be less than forty-five.

RECALL OF RETIRED JUDGES

We have previously recommended temporary service by

certain retired judges of the Superior Court.

We have pointed out that since 1956 it is impractical, be-

cause of the pension system, for a judge to continue on after

reaching 70 years of age. It is now obvious that many judges

who can still give active service are retiring and will retire at

70. The abilities of these judges should not be lost to us

when there is a need for their services.

A constitutional amendment may be voted upon shortly

which will require all judges to retire at 70 years of age.

See S (1972) 16 and S (1972) 499 for similar proposed legislation.
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If this constitutional amendment is accepted by the people,

the use of retired judges who are 70 will not be in order if

their authority to sit as judges would reach an end under the

constitution. In New Hampshire the office of Judicial Ref-

eree was established in 1961 upon the recommendation of the

New Hampshire Judicial Council which explained the pur-

pose of the Judicial Referee as follows

:

It establishes a new office in our higher court system by creating

the office of judicial referee, who shall be an experienced, quaHfied

superior or supreme court justice who has reached the age limit of

seventy years for service on the superior or supreme court. Under

the proposed act the chief justice of the superior court assigns the

judicial referee to hear a specific equity or civil case or may assign

him generally to hear equity and civil cases in counties with a con-

gested docket, excluding cases requiring jury trials. The carrying out

of such work by a judicial referee should considerably relieve the pres-

sure on presiding justices and may well postpone the necessity of re-

quiring one or more additional justices of the superior court. It also

should aid substantially in expediting the trial of cases and in securing

improved administration of justice.

We think that the use of retired judges over 70, who are

able and willing to serve in special assignments, is a desirable

objective. Such assignments are not in substitution for a full-

time effective bank of judges but are merely to implement the

work of a court which is made more difficult because of con-

gestion or other extraordinary conditions which are not per-

manent in nature. We recommend the following draft act:

1972 DRAFT ACT

Be it enacted by the Senate and House of Representatives in Gen-

eral Court assembled, and by the Authority of the same, as follows:

Section 1 . Chapter 212 of the General Laws is hereby amended

by inserting immediately after section 14E the following new section:

Section 14F. Services of Retired Chief Justice or Associate Jus-

tice, (a) A chief justice of the superior court who has retired under

the provisions of section sixty-five D of chapter thirty-two, may be
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designated and assigned by the chief justice or acting chief justice of

the superior court to perform such of the duties of the office of chief

justice as may be requested of him and which he is wiUing to under-

take, (b) Any associate justice of the superior court who has retired

under the provisions of section sixty-five D of chapter thirty-two may
be designated and assigned by the chief justice or acting chief justice

of the superior court to perform such of the duties of the office of

associate justice as may be requested of him and which he is wiHing

to undertake, (c) In performing the services requested of him a re-

tired chief justice or associate justice shall exercise all judicial power

and authority pertaining to the office in which he acts, in respect of

matters as to which he is designated to act, and the fact of such serv-

ice shall be stated on the records of the court, but need not be sepa-

rately stated in the record or docket of any particular cause or pro-

ceeding. Service under the provisions of this section shall not be

counted in determining the number of offices authorized or required

for the court by any applicable statute, (d) A retired chief justice or

associate justice so serving shall be paid by the commonwealth in ad-

dition to his pension an amount equal to the difference between the

rate by the day of the compensation of a regular incumbent of the

office in which he acts and the rate by the day of all pensions which

such retired justice receives from the commonwealth, or any of its

subdivisions or agencies. In computing each of such rates by the day,

Sundays and holidays shall be excluded. He shall be reimbursed for

expenses incurred while performing judicial services at any place other

than his place of residence.

Section 2. Section 91 of chapter 32 of the General Laws, as

amended by chapter of the acts of , is hereby further amended

by striking out the words "for services as a retired chief justice or

associate justice under the provisions of section twenty-four of

chapter two hundred and eleven" and by inserting in place thereof

in the seventh full line of the first sentence thereof as it appears in

chapter 676 of the acts of 1968, after the words "jury service," the fol-

lowing : for services as a retired chief justice or associate justice under

the provisions of section twenty-four of chapter two hundred and

eleven or section fourteen F of chapter two hundred and twelve.

Section 3. This act shall take eff"ect on February first, nineteen

hundred and seventy-three.

In the event that the constitution should be amended to

prohibit judges from serving after the age of 70 it is not im-

possible to consider the retired judge for the office of Judicial

Referee. We now have Masters and Auditors who are not
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judges and who determine the facts in important cases for

the further consideration of a justice of the Superior Court

or the Supreme Judicial Court. There is no reason why a

retired judge, with the approval of the chief justice, could not

accept such assignments.

SPECIAL JUSTICES

The Judicial Council has constantly recommended the elim-

ination of the special justice. The trend towards this goal

is evident, and we trust that it will continue and that if addi-

tional justices are needed because of changes in population

or in the concentration of population permanent full-time

judges will be appointed. The part-time lawyer part-time

judge concept may have served us in the past, but we should

not take it with us into the future.

COMMISSION ON JUDICIAL QUALIFICATIONS

Under our constitution a judge is appointed by the Gover-

nor subject to the confirmation of the Governor's Council.

The Governor may appoint whomsoever he chooses to be a

member of the judiciary. Such appointments may be made
because of the qualifications of an individual and in some
cases without regard to such qualifications.

A judge may be removed from office by impeachment or

by a petition called an Address to the General Court. The
constitution does not provide another method for removing

a judge from the bench. The court may disbar an individual

as a lawyer, but it cannot remove him as a judge. A con-

stitutional amendment has been proposed by various groups

for the estabhshment of a "Commission on Judicial QuaUfi-

cations."

The function of such a commission would be two-fold.
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Its first assignment would be to remove or retire a judicial

officer from his position on the bench. It is suggested that

this commission be composed of judges, lawyers, and public

members.

Its second function would be to nominate, recommend, or

suggest appointees for judicial office from whom the Gover-

nor would make his selection.

We beheve that a proposal for any such commission should

be carefully scrutinized and evaluated before positive steps

are taken to recommend it to the people as a constitutional

amendment.

In dealing with the problem of the removal of judges, Mas-

sachusetts should consider the plan of the "Court on the Ju-

diciary" in New York or the "Commission on Judicial Quali-

fications" in California. There are other commissions or

procedures in other jurisdictions which ought to be studied

well. The preservation of the balance of powers between the

executive, legislative, and judicial branches of the government

and the checks which each branch has on the other makes it

wise to proceed carefully to change the structure of the con-

stitution. The right of the people to deal directly through the

General Court with the removal of a judge should not be

abrogated.

We express no opinion on any particular plan. We note

in some of the legislative amendments proposed that the

power of appointment seems to shift away from the Gover-

nor. This may not be acceptable. Other proposals would

have the Commission on Judicial Quahfications investigate

the background of prospective appointees to determine if they

were suitable to administer justice. The details of such plans

must be carefully studied.
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II. PROPOSALS FOR NEW
COURT RULES

1. Massachusetts Proposed Rules Of Trial And Ap-
pellate Procedure Presented By The Advisory Com-
mittee On Rules Of Civil Procedure Of The Massa-
chusetts Judicial Conference, March 1971

PROPOSAL FOR NEW COURT RULES

In March of 1971 a comprehensive set of proposed new
Rules of Trial and Appellate Civil Procedure was published

and circulated to the bench and bar of Massachusetts. These

rules are patterned closely upon the Federal Rules of Civil

Procedure.

In the synopsis to these proposed rules the following state-

ment is made:

All procedural distinctions between law and equity disappear, to

be replaced by a single form of action, the "Civil Action."

An action is commenced by filing a complaint (either by mail or

directly) with the clerk of the court. The complaint sets out the plain-

tiff's claim. It combines the functions of the present writ and decla-

ration. Service (effectuated through an officer, who serves a copy of

the complaint and a summons upon the defendant) will follow gener-

ally the familiar pattern. The concept of return day has been elimi-

nated. A complaint may be filed and served at any time; the answer

must be filed 21 days from service. The new rules provide for attach-

ment and trustee process.

Pleadings include only the complaint, the answer, and the reply

(which is the response to a counterclaim). Because the rules contem-

plate the resolution within a single law suit of the maximum number
of disputes, the plaintiff may include in his complaint as many differ-

ent claims (legal and/or equitable) as he has against the defendant.

Thus, in a single complaint, the plaintiff may seek ordinary legal

money damages, specific performance and an injunction. Once an

action is properly before the court, the court is empowered to grant

every kind of appropriate relief, whether under present practice the

relief would be designated legal or equitable. A liberal counterclaim

rule permits the defendant to assert back against the plaintiff any
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claims whatsoever he may have against him. In fact, the defendant

must assert such counterclaims as may arise from the transaction or

the occurrence which is the subject of the plaintiff's claim. An impor-

tant exception, however, relieves the defendant in collision cases from

having to counterclaim.

Parties on the same side of the versus may cross-claim against

each other. In addition, a party against whom a claim has been as-

serted, whether by the action itself or by a cross-claim therein, may

assert his right against a third party. The impleader provisions of

Rule 14 are familiar to Massachusetts practitioners, thanks to G.L. c.

231, § 4B (although under Rule 14, no leave of court is required in

most cases).

Demurrers are eliminated. Rule 12 provides instead for a mo-

tion to dismiss on the ground that the pleading does not state a claim

upon which relief can be granted.

The new discovery rules largely mirror the revised federal dis-

covery rules. As such, they are sufficiently close to existing Supreme

Judicial Court Rule 3:15 so that Massachusetts practitioners should

not feel any particular inconvenience.

The new discovery rules are a blend of existing Massachusetts

discovery practice and the recently revised federal discovery rules.

Thus, in accordance with the new federal rules, the existence and con-

tents of a liability insurance agreement are discoverable. On the other

hand, the Massachusetts limitation of thirty interrogatories will still

apply. The new rules severely limit discovery of attorneys' work

product, but they do permit discovery of the substance of anticipated

expert testimony (upon payment of a fair fee).

The new rules work a major change in the means whereby litiga-

tion can be terminated short of trial. Following the Federal Rules,

they allow an expanded application of summary judgment. If upon

hearing, with full opportunity to both sides to present affidavits in

support and opposition to the motion, a court is convinced that no

issue exists as to any material fact, it may allow summary judgment

to the party entitled to judgment as a matter of law. In appropriate

instances, the rule specifically permits summary judgment as to lia-

bility alone (or as to damages, for that matter) leaving to plenary trial

the other contested issues in the case.

Actual trial of cases will be greatly simplified. Exceptions are

abolished. In order to preserve rights on appeal, one need merely

object, at an appropriate point in the testimony. Special verdicts by

the jury are encouraged; federal practice has indicated the special

verdict to be a highly useful device, which frequently obviates the

need for costly new trials. The new rules greatly simplify practice

pertaining to moving for a directed verdict and introduce the concept

of judgment n. o. v., a more effective version of the familiar Massa-

chusetts practice of entering a verdict "with leave reserved."
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In all cases tried by a judge without a jury, the court will be re-

quired to find the facts specially. Under the new rules, as under the

present equity practice, the findings of the trial judge will not be set

aside unless they are "clearly erroneous."

The new rules abolish the distinctions between masters, auditors,

commissioners, and the like. The new term for a quasi-judicial,

court-appointed fact finder will be "master." Other aspects of prac-

tice before a master will be entirely familiar.

The concept of judgment under the new rules differs somewhat

from present understanding and eliminates the process of "going to

judgment." In most cases, judgment will be entered immediately

upon the determination of the action, unless the court orders other-

wise. The concept of "judgment day," so long familiar in Massa-

chusetts practice, disappears.

The synopsis of the new Rules of Appellate Procedure

follows

:

Simplicity and economy highlight the new Rules of Appellate

Procedure. They apply to all types of review by a higher court of the

actions of a lower court, single justice, appellate division, board, com-

mission, or other organ whose decision is the subject of an appeal.

In place of the complicated distinctions presently existing be-

tween bills of exceptions, appeals, claims of reports, and so forth, the

new rules substitute a simple notice of appeal. Elimination in the trial

rules of the need for exceptions will help to simplify appellate proce-

dure even more. Briefs will still be printed (unlike the federal rule,

which permits them to be Xeroxed), and will be in the usual form fa-

miliar to Massachusetts practitioners. An appendix, usually filed

with the appellant's brief, will contain those portions of the record

which either party or both regard as essential to the appellate court's

decision.

The time for filing briefs will be enlarged somewhat. The appel-

lant must file his brief within 40 days after filing his notice of appeal

;

the appellee then has 30 days to file his brief; following this, the ap-

pellant may serve a reply brief within 14 days.

Oral argument will, as now, ordinarily be limited to 30 minutes

per side. Opinions and rescripts will be in the usual form.

The Judicial Council is not prepared to make any specific

comment on any of the proposed rules at this time. We do

point out, however, that no such body of rules can be adopted

without the approval of the General Court. Many of the

proposed rules require the repeal of various general laws.

G.L. (Ter. Ed.) Chapter 231 is entitled "Pleading and Prac-
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tice" and contains specific statutes dealing with the division

of actions, parties, declarations, demurrers, answers, inter-

pleaders, defaults, interrogatories, appeals, exceptions, etc.

The new proposed rules cannot coexist with the present statu-

tory scheme. Any body of rules such as these now proposed

must be laid before the General Court, and the General Court

must enact the necessary legislation so that there will not be a

conflict between the statutes and the rules. When the Feder-

al Rules of Civil Procedure were adopted for all of the federal

courts, a similar problem was presented. The problem was

resolved by cooperation between the legislative and judicial

branch. This cooperative effort is described by The Honor-

able Alexander Holtzoff in his book "New Rules of Federal

Procedure in the Courts" pubhshed by the American Bar

Association in 1940 as follows:

The demand for a radical reform in Federal common law proce-

dure crystallized and culminated in the Act of June 19, 1934. Section

1 of this epoch-making statute conferred on the Supreme Court the

same rule-making power in respect to pleading, practice and proce-

dure in actions at law as it had possessed continuously since 1789 in

respect to suits in equity and admiralty. Section 2 of the Act author-

ized the Supreme Court to unite procedural rules for actions at law

with those for suits in equity. It was provided, however, that in the

event such a union was accomplished, the rules should be submitted

by the Attorney General to the Congress on the first day of a regular

session and should not take effect until after the final adjournment of

such session. Presumably, the possible union of law and equity was

regarded as so far-reaching a step that it seemed best that the Congress

should be notified of the fact that such a measure was projected and

be accorded an opportunity to interpose a veto.

The Supreme Court, with commendable alacrity, entered upon

the exercise of the power reposed in it by the Act of June 19, 1934.

It resolved to unite law and equity, as had been done in code States.

For the purpose of formulating a draft of the rules, it appointed an

Advisory Committee composed of eminent members of the bar and

teachers of the law. After almost three years of incessant toil, in the

course of which a thorough and painstaking study was made of the

best features of the legal procedure in the various States and in Eng-

land and an opportunity was extended to all bar associations and to

individual lawyers to offer criticisms and suggestions, the Committee,

in the autumn of 1937, submitted to the Supreme Court a draft of
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proposed Federal Rules of Civil Procedure. After making some
changes and revisions, the Supreme Court, on December 20, 1937,

adopted and promulgated the rules as regulating civil procedure in the

District Courts of the United States. By their own terms the Rules

were to become effective either on September 1, 1938, or three months
after the adjournment of Congress, whichever date should be the

later. The Rules were formally transmitted to the Attorney General

for submission to the Congress in accordance with the terms of the

enabling Act. On January 3, 1938, the opening day of a regular ses-

sion of the Congress, the Attorney General submitted the Rules to the

Senate and House of Representatives. The session ended on June 16,

1938. No adverse action having been taken by the Congress in re-

spect to them, the Federal Rules of Civil Procedure became effective

on September 16, 1938.

Holtzoff also observed that Title 28, Section 723 b and c,

now Title 28, Section 2072, of the United States Code con-

tains the following provisions

:

The Supreme Court shall have the power to prescribe, by general

rules, the forms of process, writs, pleadings, and motions, and the

practice and procedure of the district courts of the United States in

civil actions.

Such rules shall not abridge, enlarge or modify any substantive

right and shall preserve the right of trial by jury as at common law

and as declared by the Seventh Amendment to the Constitution.

Such rules shall not take effect until they have been reported to

Congress by the Chief Justice at or after the beginning of a regular

session thereof but not later than the first day of May, and until the

expiration of ninety days after they have been thus reported.

All laws in conflict with such rules shall be of no
further force or effect after such rules have taken
effect. Nothing in this title, anything therein to the
contrary notwithstanding, shall in any way limit, su-
persede, or repeal any such rules heretofore prescribed
by the Supreme Court.

We urge a strenuous continuing effort directed towards the

adoption of new rules for the courts of Massachusetts. There
are possibilities for improvement in the proposed rules which
were pubhshed in March of 1971, and we do not take a final

position on them at this time.
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III. CRIMINAL LAW AND
PROCEDURE

1. Authorizing Counsel To Be Present At Grand Jury
Proceedings

2. Special Adjudication Of Youthful Offenders

3. Providing For Partial Suspension Of Execution Of
Certain Sentences In The Superior Court

GRAND JURY PROCEEDINGS

SENATE . . . a97l) ... No. 671

An Act authorizing counsel to be present at grand jury proceedings.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Chapter 277 of the General Laws is hereby amended by

2 inserting after section 14 the following new section: —
3 Section 14A. Any person, witness, suspect or defendant shall

4 be entitled to consult with counsel and to have counsel present

5 at every step of the proceedings including the presentation of

6 evidence, questioning or examination before the grand jury.

This proposal would suggest perhaps that the citizen does

not have the right to consult with counsel at all times. This

right is guaranteed to an accused by the Sixth Amendment to

the Bill of Rights of the United States Constitution which

reads as follows:

In all criminal prosecutions, the accused shall enjoy the right to

a speedy and public trial, by an impartial jury of the State and district

wherein the crime shall have been committed, which district shall

have been previously ascertained by law, and to be informed of the

nature and cause of the accusation ; to be confronted with the wit-

nesses against him; to have compulsory process for obtaining wit-

nesses in his favor, and to have the Assistance of Counsel for his

defence.

See S (1972) 530 for similar proposed legislation.
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We are not aware that persons accused of a crime do not

have an effective method of obtaining counsel if summoned
to appear before the grand jury.

The right to counsel is guaranteed by the Sixth and Four-

teenth Amendments to the United States Constitution and by

Article 12 of the Declaration of Rights of the Massachusetts

Constitution. The proposed bill is somewhat vague if it is

intended to guarantee the constitutional right to counsel to

"any person, witness, suspect, or defendant." When a citizen

becomes ''accused'' he then has the right to counsel in addi-

tion to all his other constitutional protection. Until a person

becomes ''accused'' he does not necessarily have any constitu-

tional right to counsel. The appointment of counsel for an

indigent person is a necessary "fundamental right, essential

to a fair trial" according to the United States Supreme Court

in the case of Gideon v. Wainwright, 372 U.S. 335 (1963).

A proceeding before a grand jury is not a "trial." The
grand jury determines whether or not there should be a trial.

If a person fears that his testimony before a grand jury might

tend to incriminate him, he may interpose his constitutional

right under the Fifth Amendment to refuse to give evidence

which might incriminate him.

In the case of In Re Groban, 352 U.S. 330 (1957), a person

was held in contempt for refusing to testify at a hearing con-

ducted before the state fire marshal.

In this case Mr. Justice Reed, who wrote the majority opin-

ion for the court (5 to 4), said:

The fact that appellants were under a legal duty to speak and

that their testimony might provide a basis for criminal charges against

them does not mean that they had a constitutional right to the assist-

ance of their counsel. Appellants here are witnesses from whom in-

formation was sought as to the cause of the fire. A witness before a

grand jury cannot insist, as a matter of constitutional right, on being

represented by his counsel, nor can a witness before other investiga-

tory bodies. There is no more reason to allow the presence of counsel

before a Fire Marshal trying in the public interest to determine the

cause of a fire. Obviously in these situations evidence obtained may
possibly lay a witness open to criminal charges. When such charges
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are made in a criminal proceeding, he then may demand the presence

of his counsel for his defense. Until then his protection is the privi-

lege against self-incrimination. This is a privilege available in in-

vestigations as well as in prosecutions. We have no doubt that the

privilege is available in Ohio against prosecutions as well as convic-

tions reasonably feared. The mere fact that suspicion may be enter-

tained of such a witness, as appellants believed existed here, though

without allegation of facts to support such a belief, does not bar the

taking of testimony in a private investigatory proceeding.

It may be that the number of people present in a grand jury pro-

ceeding gives greater assurance that improper use will not be made of

the witness' presence. We think, however, that the presumption of

fair and orderly conduct by the state officials without coercion or dis-

tortion exists until challenged by facts to the contrary.

Accordingly, it was held that in a proceeding before a fire

marshal

:

We hold that appellants had no constitutional right to be assisted

by their counsel in giving testimony at the investigatory proceeding

conducted by the Fire Marshal, and that § 3737.13, insofar as it au-

thorizes the exclusion of counsel while a witness testifies, is not re-

pugnant to the Due Process Clause of the Fourteenth Amendment.

In their concurring opinion Mr. Justice Frankfurter and

Mr. Justice Harlan said

:

In various proceedings, as for instance under some workmen's

compensation laws, the presence of lawyers is deemed not conducive

to the economical and thorough ascertainment of the facts. The ut-

most devotion to one's profession and the fullest recognition of the

great role of lawyers in the evolution of a free society cannot lead one

to erect as a constitutional principle that no administrative inquiry

can be had in camera unless a lawyer be allowed to attend.

The assumption that as a normal matter such an inquiry carries

with it deprivation of some rights of a citizen assumes inevitable mis-

use of authority. For good reasons, and certainly for constitutional

purposes, the contrary assumption must be entertained. The poten-

tial danger most feared is that it will invade the privilege against self-

incrimination in States where it is constitutionally recognized. But

that privilege is amply safeguarded by the decision of the Supreme

Court of Ohio in this case. We are not justified in invalidating this

Ohio statute on the assumption that people called before the Fire

Marshal would not be aware of their privilege not to respond to

questions the answers to which may tend to incriminate. At a time

when this privilege has attained the familiarity of the comic strips, the
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assumption of ignorance about the privilege by witnesses called be-

fore the Fire Marshal is too far-fetched an assumption on which to

invalidate legislation.

What has been said disposes of the suggestion that, because this

statute relating to a general administrative, non-prosecutorial inquiry

into the causes of fire is sustained, it would follow that secret inquisi-

torial powers given to a District Attorney would also have to be sus-

tained. The Due Process Clause does not disregard vital differences.

If it be said that these are all differences of degree, the decisive answer

is that recognition of differences of degree is inherent in due regard for

due process. We are admonished from time to time not to adjudicate

on the basis of fear of foreign totalitarianism. Equally so should we
not be guided in the exercise of our reviewing power over legislation

by fear of totalitarianism in our own country.

We also think it fair to point out that in the dissent by
Justices Black, Warren, Douglas, and Brennan the statement

is made which would apparently apply also to grand jury pro-

ceedings :

Secret inquisitions are dangerous things justly feared by free men
everywhere. They are the breeding place for arbitrary misuse of of-

ficial power. They are often the beginning of tyranny as well as in-

dispensable instruments for its survival. Modern as well as ancient

history bears witness that both innocent and guilty have been seized

by officers of the state and whisked away for secret interrogation or

worse until the groundwork has been securely laid for their inevitable

conviction. While the labels applied to this practice have frequently

changed, the central idea wherever and whenever carried out remains

unchanging — extraction of "statements" by one means or another

from an individual by officers of the state while he is held incommuni-

cado. I reiterate my belief that it violates the Due Process Clause to

compel a person to answer questions at a secret interrogation where

he is denied legal assistance and where he is subject to the uncontrolled

and invisible exercise of power by government officials. Such proce-

dures are a grave threat to the liberties of a free people.

We do not believe that persons appearing before the grand

jury in Massachusetts are "whisked away for secret interro-

gation," nor do we think that they are "held incommunicado."

Few persons called before a grand jury would appear without

consulting counsel. The legal assistance projects have made
counsel available to almost anyone. Never before have citizens

been so aware of their right to refuse to give evidence against
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themselves. We think that the constitutional privilege against

self-incrimination is a sufficient protection in a grand jury

investigation in the Commonwealth of Massachusetts.

Many of the witnesses who appear before a grand jury con-

sult attorneys prior to their testimony, and of course many of

these witnesses are not under suspicion of anything.

We do not see what function an attorney should perform

during the actual examination of the witness except to object

to questions put by the grand jury. Since the whole purpose

of the grand jury is to see whether there should be a trial, the

attorney who objects to various questions and hnes of testi-

mony would defeat the idea of the grand jury entirely. In

investigations in other places which lead to the filing of an

information by a prosecutor rather than an indictment by a

grand jury, there is no type of proceeding by a body of citi-

zens who must either recommend for or against prosecution.

There is no constitutional guarantee of a grand jury, and it

can be abolished as has been done elsewhere. Having consi-

dered the constitutional rights of a citizen and having con-

cluded that a grand jury witness can refuse to testify if it

might incriminate him and having in mind that the assistance

of counsel is available, we do not recommend this bill. Even

in the dissent in In Re Groban the statement is made

:

The traditional English and American grand jury is composed of

12 to 23 members selected from the general citizenry of the locality

where the alleged crime was committed. They bring into the grand

jury room the experience, knowledge and viewpoint of all sections of

the community. They have no axes to grind and are not charged per-

sonally with the administration of the law. No one of them is a pro-

secuting attorney or law-enforcement officer ferreting out crime. It

would be very difficult for officers of the state seriously to abuse or

deceive a witness in the presence of the grand jury. Similarly the pres-

ence of the jurors offers a substantial safeguard against the officers'

misrepresentation, unintentional or otherwise, of the witness' state-

ments and conduct before the grand jury. The witness can call on

the grand jurors if need be for their normally unbiased testimony as

to what occurred before them.

This observation by Justices Black, Warren, Douglas, and
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Brennan in the Groban case supports our own conclusions as

to the grand jury system in the Commonwealth of Massa-

chusetts.

We can make the observation that there are some who
would abolish our grand jury system entirely, and we have

reason to believe that legislation for this purpose will be con-

sidered by the General Court in 1972. One proposal would
leave the decision up to a judge of the district court as to

whether or not a prosecution should go forward. Efforts in

this direction are not new. There are some others who advo-

cate the Continental system where a judge makes his indepen-

dent investigation of the crime and reaches a decision as to

whether or not an accused is to be brought to trial. We be-

lieve that so long as our existing system prevails there is no
place for the legal representative of the witness in the grand

jury rooms at the time of the hearing. We do not express

any opinion here as to whether or not our present system

should be changed.

SPECIAL ADJUDICATION
OF YOUTHFUL OFFENDERS

HOUSE . . . ri97l) ... No. 1346

An Act providing for special adjudication of youthful offenders.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Section \. The General Laws are hereby amended by

2 inserting after chapter 120 the following chapter: —
3 CHAPTER 120A.

4 YOUTHFUL OFFENDERS.
5 Section 1. For the purpose of this chapter the term "youth"

6 shall mean a minor who has reached the age of seventeen years

7 or over but has not reached the age of twenty-one years; and

8 the term "youthful offender" shall mean a youth who has

See H (1972) 131 and S (1972) 157 for similar proposed legislation.
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9 committed a crime not punishable by death or Hfe imprison-

10 ment, who has not previously been convicted of a felony, and

1

1

who is adjudged a youthful offender pursuant to the provisions

12 of the following sections.

1

3

Section 2. (a) In any criminal proceedings or on indictment

14 or complaint against a youth for any offense against the law of

15 the commonwealth or for a violation of any city ordinance or

16 town by-law, the court having jurisdiction of the offense or

17 violation if convinced beyond a reasonable doubt of the guilt

18 of the defendant and after a finding or verdict of guilt may,

19 before imposing sentence in such case, conduct a hearing to

20 determine whether such person is a fit subject to be

21 adjudicated and treated as a youthful offender.

22 (b) If at the conclusion of the hearing provided by clause

23 (a) or any adjournment thereof, the court shall be of the

24 opinion that the youth is not a fit subject for adjudication and

25 treatment as a youthful offender, the court shall impose a

26 sentence or make such other disposition as is provided by law

27 for such offense or violation.

28 (c) If at the conclusion of the hearing provided by clause (a)

29 or of any adjournment thereof, the court shall be of opinion

30 that the person is a fit subject for adjudication and treatment

31 as a youthful offender, the court shall adjudicate him as a

32 youth offender. The defendant before or after the hearing

33 provided by clause (a) may refuse to be adjudged a youthful

34 offender and elect to be sentenced under the original complaint

35 or indictment.

36 (d) The determination and finding by a court that a person

37 is not a fit subject for adjudication and treatment as a youthful

38 offender shall be a matter for its sole discretion.

39 Section 3. If the defendant enters a plea of guilty to the

40 charge of being a youthful offender or if, after trial, the court

41 shall find that he committed the acts charged against him in

42 the indictment or complaint, the court may adjudge the de-

43 fendant to be a youthful offender and this, if accepted by the

44 defendant, shall be a final disposition of the indictment or

45 complaint.

46 Section 4. Pending and during the investigation, trial, ad-

47 judication or acquittal of the defendant, or any other pro-

48 ceedings hereunder, the court shall have the same powers over

49 the person of the defendant as it would have in the case of an

50 adult charged with crime.

5

1

Section 5. The court upon the adjudication of any person as

52 a youthful offender, under this chapter may (1) fine, as pro-

53 vided by law for the offense initially charged, (2) commit the

54 youth to Massachusetts Correction Institution, Concord, or to
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55 such other faciUty of the department of correction as may be

56 developed by the department specifically for the training and

57 rehabilitation of youthful offenders; youthful offenders so

58 committed to Massachusetts Correctional Institution, Concord,

59 shall be eligible for parole and supervision by parole board in

60 accord with provisions applicable to adult oflFenders, (3) impose

61 sentence and suspend its execution, or (4) place him on pro-

62 bation for any term not to exceed his twenty-first birthday;

63 provided, however, that the court on its discretion may from

64 time to time, while such probation is in force, extend such

65 probation not to exceed his twenty-second birthday. From any

66 sentence of commitment imposed under this section by a

67 district court judge on a person adjudged a youthful off'ender,

68 said youthful offender shall have the right to appeal to the

69 superior court. In no event shall such sentence be in excess of

70 that provided for in original complaint or indictment. Com-
71 mitment hereunder shall be for a period not to exceed his

72 twenty-first birthday except that when adjudication made is

73 subsequent to youth's twentieth birthday, commitment may
74 run to his twenty-second birthday.

75 Section 6. If a youthful offender who has been placed in

76 care of a probation officer is alleged to have violated his

77 probation, said officer, at any time before the final disposition

78 of the case, may arrest such youth without a warrant and take

79 him before the court, or the court may issue a warrant for his

80 arrest. When such youth is before the court, it may make any

81 disposition of the case which it might have made before said

82 youth was placed on probation, or may continue or extend the

83 period of probation

84 Section 7. (a) Records in cases brought against any youth

85 under this chapter shall not be admissible in evidence or used

86 in any way in any court proceedings, except in imposing

87 sentence in any subsequent criminal proceedings against the

88 same person; and except for adjudications which parallel those

89 set forth under section fifty-eight B of chapter one hundred

90 and nineteen, nor shall such adjudication or disposition or

91 evidence operate to disqualify a youthful offender in any

92 future examination, appointment, or application for public serv-

93 ice under the government either of the commonwealth or of

94 any political subdivision thereof.

95 (b) The records of any youth adjudicated a youthful

96 offender, including fingerprints, photographs and physical des-

97 criptions shall not be open to public inspection. But, such

98 records as required under section ninety-nine and section one

99 hundred of chapter two hundred and seventy-six, shall be

100 submitted to the commissioner of probation. Such records shall
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101 be retained as confidential matter and kept in the same manner

102 as those of juvenile oflFenders. The court in its discretion, in

103 any case, may permit an inspection of any of its papers or

104 records.

105 Section 2. The age of the youthful oflFender at the time of

106 the commission of the crime alleged shall determine whether he

107 is eligible to the benefits herein provided.

1 Section 2. Section 33 of chapter 279 of the General

2 Laws, as most recently amended by section 12 of chapter

3 308 of the acts of 1964, is hereby further amended by adding

4 the following sentence : — If sentenced to said reformatory as a

5 youthful off"ender he may be held therein for a period not to

6 exceed his twenty-first birthday except when sentence is sub-

7 sequent to his twentieth birthday, he may be held for a period

8 not beyond his twenty-second birthday.

We have commented upon proposed legislation for the

"special adjudication" of youthful offenders several times

since 1959.

In our Forty-Fourth Report for 1968 we did not recom-

mend this type of legislation.

One of the reasons which led us not to support such a pro-

posal was the fact that some provisions were currently un-

realistic.

In H (1971) 1346, Section 5, there is a rather hollow pro-

vision allowing the court to commit a youthful offender

. . .to Massachusetts Correctional Institute, Concord, or to such

other facility of the Department of Correction as may be developed

by the Department specifically for the training and rehabilitation of

youthful offenders.

Not only is there no facility available specifically to reha-

bilitate youthful offenders, there is not even a reasonable facili-

ty available to rehabiUtate juvenile delinquents. We appre-

ciate that efforts seem to be under way to change this situation.

We do think that there is some merit in Section 7 of H
(1971) 1346 which provides that records of the adjudication

of the youthful offender shall not disquaUfy the young person

...in any future examination, appointment, or application for

public service under the government either of the Commonwealth or

of any political subdivision thereof.
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It is further provided in Section 7 (b) that the records of

any person adjudicated a youthful offender, his fingerprints,

photographs, and physical descriptions shall not be open to

pubhc inspection.

We now conclude that to the extent that H (1971) 1346

permits the young person to avoid the stigma of a criminal

record for his first offense after reaching the age of seventeen

we can support it and we do.

In reaching our conclusion we have analyzed the section

on the youthful offender in the "Task Force Report: Juve-

nile Delinquency and Youth Crime - Report on Juvenile Jus-

tice and Consultants' Papers." We would note that the re-

commendations made by Milton Luger in this report included

a special facility for youthful offenders. Mr. Luger has been

the director of the New York State Division for Youth.

The enactment of H (1971) 1346 will be of real value only

when Massachusetts develops facilities which are designed

specifically for the training and rehabihtation of youthful of-

fenders. Hopefully such facilities may be provided in time.

Until they are provided, it will be beneficial to give the young

person another chance by permitting him to avoid the burden

of a criminal record in some instances.

We recommend this bill.

PARTIAL SUSPENSION OF EXECUTION OF
CERTAIN SENTENCES IN THE SUPERIOR COURT

HOUSE . . . (1971) ... No. 3630

An Act providing for partial suspension of execution of certain sentences

IN THE superior COURT.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Section 1A of chapter 279 of the General Laws, as amended
2 by section 2 of chapter 205 of the acts of 1934, is hereby
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3 further amended by striking out the first sentence and inserting

4 in place thereof the following sentence: —
5 When a person convicted before a court is sentenced to fine

6 and imprisonment, the court may direct that the execution of

7 the sentence, or any part thereof, be suspended, and that he be

8 placed on probation for such time and on such terms and

9 conditions as it shall fix ; the court may direct, as one of such

10 terms and conditions, that payment of the fine may be made
1

1

to the probation officer in one payment, or in part payments,

12 during the period of probation or any extension thereof, and

13 when such fine shall have been fully paid the order of commit-

14 ment as to the fine shall be void, but the order of commitment

15 as to imprisoment shall not be aff"ected by such payment.

We do not recommend this bill.

G.L. (Ter. Ed.) Chapter 279, § lA now reads as follows:

Suspension of execution of sentence; probation; re-

vocation of suspension, etc. When a person convicted before

a court is sentenced to fine and imprisonment, the court may direct

that the execution of the sentence be suspended as to the fine or the im-

prisonment or both, and that he be placed on probation for such time

and on such terms and conditions as it shall fix ; the court may direct,

as one of such terms and conditions, that payment of the fine may be

made to the probation officer in one payment, or in part payments,

during the period of probation or any extension thereof, and when

such fine shall have been fully paid the order of commitment as to the

fine shall be void, but the order of commitment as to imprisonment

shall not be affected by such payment. The probation officer shall give

a receipt for every payment so made, shall keep a record of the same,

shall pay the fine, or all sums received in part payment thereof, to the

clerk of the court at the end of the period of probation or any exten-

sion thereof, and shall keep on file the clerk's receipt therefor. If dur-

ing or at the end of said period the probation officer shall report that

the fine is in whole or in part unpaid, and in his opinion the person is

unwilling or unable to pay it, the court may either extend said period,

place the case on file or revoke the suspension of the execution of the

sentence. When such suspension is revoked, in a case where the fine

has been paid in part, the defendant may be committed for default in

payment of the balance, and may also be committed for the term of

imprisonment fixed in the original sentence. This section shall not

permit the suspension of the execution of the sentence of any person

convicted of a crime punishable by imprisonment for life or of a

crime an element of which is being armed with a dangerous weapon,

or of any person convicted of any felony.
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H (1971) 3630 is apparently designed to permit the court

to suspend a portion of the sentence.

At present if a person is convicted of an offense and there-

by made subject to a penalty which is alternatively either a

jail sentence or a fine or both, the court may impose either

the jail term or the fine or in rare cases both. Ordinarily the

court will impose either a fine or a term in jail. The court

may suspend the jail sentence entirely. If in the future the

individual again becomes involved with antisocial behavior

this suspension may be lifted and the individual may be or-

dered to serve the term of the sentence. What is involved in

H (1971) 3630 is known as a "spht sentence."

An example of the type of sentence which this bill would

permit is a six-month sentence which is imposed in such a

way that the individual is required to serve the first ten days

in jail and then the remainder of the sentence is suspended.

There is a strong feeUng among many judges that the initial

ten-day term in jail is not a desirable thing. Many judges feel

that if a sentence should be suspended, all of it should be sus-

pended and no part of it should be served in jail. There are

correction people who think that the shock of the first ten

days in jail has a salutary eff'ect on the individual and he will

not be anxious to repeat his indiscretions against society.

There is, therefore, a considerable difference of opinion on

this idea.

We do wish to point out that a judge has many alternatives

under existing law. He can accomplish much of what the

proponents of this bill desire at the present time. The word-

ing of the bill is somewhat confusing. We certainly do not

approve of any idea that a fine of $100 could be imposed and

then $75 of this sum be made the subject of a suspended sen-

tence. Such an arrangement is not worthwhile at all. It is

customary in the district and municipal courts to continue

cases for a period of six months, more or less, without a find-

ing, and then to dismiss these cases. We think that this judi-

cial tool, the right to suspend the sentence entirely, and the
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right to choose between a term in jail and a fine and other

methods of disposition including probation are adequate and

that the proposal made by this bill will not improve the ad-

ministration of justice or facilitate the correction of any of-

fenders to any appreciable degree.

We also would point out that Chapter 279, § lA, is not

limited to the Superior Court; and if there is any value in

such legislation, it would be valuable also in the district courts

and the municipal courts where the largest volume of cases is

handled.

Mr. Hall dissents from the vote of the majority of

the Judicial Council.
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IV. TORTS

1. A Right Of Privacy

A RIGHT OF PRIVACY

HOUSE . . . (1971) ... No. 5691

An Act establishing a right of privacy.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Chapter 214 of the General Laws is hereby amended by

2 inserting after section 1 the following section: —
3 Section JA. A person shall have a right of privacy against

4 unreasonable, substantial or serious interference therewith. The

5 superior court shall have jurisdiction in equity to enforce such

6 right and in connection therewith to award damages.

In our Forty-Fifth Report for 1969 (pps. 36 to 39) we re-

commended an act which subsequently became § 3 of Chapter

214. This act, which was approved July 28, 1970, gave a

hmited right of privacy in connection with a person's name,

portrait, or picture so that it could not be used for advertis-

ing purposes or for purposes of trade without his written con-

sent.

In our Forty-Fifth Report we noted that our Supreme Judi-

cial Court had left open the question of whether there exists a

right of privacy in this Commonwealth. See Frick v. Boyd,

350 Mass. 259 (1966).

According to the Restatement of the Law of Torts

:

§ 867. INTERFERENCE WITH PRIVACY. A person who
unreasonably interferes with another's interest in not having his af-

fairs known to others or his likeness exhibited to the public is liable

to the other.
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In commenting further upon this section it is said

:

The rule stated in this Section is not dependent upon conduct

which, aside from the invasion of privacy, would be tortious, such as

trespass to land or chattels, or defamation. Neither does it depend

for its validity upon a breach of confidence, nor upon the untruth of

the statements. On the other hand, liability exists only if the defend-

ant's conduct was such that he should have realized that it would be

offensive to persons of ordinary sensibilities. It is only where the in-

trusion has gone beyond the limits of decency that liability accrues.

These limits are exceeded where intimate details of the life of one who
has never manifested a desire to have publicity are exposed to the

public, or where photographs of a person in an embarrassing pose

are surreptitiously taken and published. On the other hand, there is

no invasion of a right of privacy in the description of the ordinary go-

ings and comings of a person or of weddings, even though intended

to be entirely private, or of other publications to which people do not

ordinarily seriously object. In determining liability, the knowledge and

motives of the defendant, the sex, station in life, previous habits of

the plaintiff with reference to publicity, and other similar matters are

considered. A distinction can be made in favor of news items and

against advertising use. It is only when the defendant should know
that the plaintiff would be justified in feeling seriously hurt by the

conduct that a cause of action exists. If these conditions exist, how-

ever, the fact that the plaintiff suffered neither pecuniary loss nor

physical harm is unimportant. The damages whether nominal, com-

pensatory or punitive can be awarded in the same way in which gen-

eral damages are given for defamation. (Comment (d) Section 867)

We have consistently taken the position that the right to

privacy should be protected exclusively in equity. In our

Twenty-Ninth Report for 1953 at page 26 we said:

It is not necessary to recognize it as a strictly "common law"

right in a technical sense. Damages are not a controlling factor in

the discussion. There may or may not be probable pecuniary dam-

ages. A suit at law for vague damages would be practically useless

except for the purpose of annoyance. The substance of such a right

is for immediate protection by prevention. It thus seems essentially

an equitable right impossible of "concrete" definition for the purposes

of a suit at law with its procedural limitations and liability to abuse,

but readily capable of consideration and protection in the light of all

the varying surrounding circumstances by a court of equity.

And we also observed

:

We have discussed this subject at length because of the uncertain

state of the authorities during many years. We have no decision rec-
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ognizing a right of privacy and we have no decision denying it.

Massachusetts is therefore in a position to declare and establish a

right and at the same time establish the procedure to protect it and

guard it from abuse.

We, therefore, recommend the declaration and establishment

of privacy as a purely equitable right within the "general principles

of equity jurisprudence" to be protected with or without damages

exclusively in equity in accordance with established equitable proce-

dure and submit for this purpose the following:

DRAFT ACT
Chapter 214 of the General Laws is hereby amended by insert-

ing after Section 1 the following Section lA.

The Supreme Judicial and Superior Court shall have original

and concurrent jurisdiction under the general principles of equity

jurisprudence to protect with or without damages the equitable

interest of personality sometimes called "the right of privacy" of

a person against unreasonable and serious interference with such

person's interest in not having his affairs known to others or his

likeness exhibited to the public.

The foregoing draft contains the substance of Section 867 of the

"Restatement of Torts" already quoted but limited in its nature and

procedure to equity jurisprudence.

In an Opinion of the Justices, 356 Mass. 756 (1969), the

Supreme Judicial Court had occasion to discuss the right of

privacy in connection with a bill - H (1969) 5328 - which

would limit surveillance of employees by closed circuit televi-

sion or other monitoring devices. The bill was found to be

too broad.

Justice Speigel made some comments on the right of priva-

cy which we think are very appropriate here:

The subject of an individual's interest in and right to personal

privacy has, in the last decade, become a matter of a somewhat ex-

tensive discussion by legal commentators. The case of Griswold v.

Connecticut, 381 U.S. 479, 485, suggests that an undefined right of

privacy is protected by the Constitution. A strong impetus to pro-

tect the right of privacy is the fantastic degree to which modern de-

vices enable undetected monitoring. See, e.g., Westin, Science, Pri-

vacy, and Freedom: Issues and Proposals for the 1970's, Part I, 66

Col. L. Rev. 1003, at 1004-1010. It is clear that such devices have

made the excesses of Orwell's "1984" a technological possibility and

have prompted commentators. Legislatures and courts, desirous of

avoiding that result, to turn their attention to safeguarding privacy.
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The employer has a general right to film the manufacturing pro-

cess in his plant, but not to film every movement his employee might

make and to tape every word that he might utter. The proper ap-

proach is to search for a reasonable balance between the individual's

right to privacy and competing claims. The relative importance of

the competing claims, along with alternative methods for satisfying

those claims, are relevant considerations. See Ruebhausen and Brim,

Privacy and Behavioral Research, 65 Col. L. Rev. 1184, at 1190, and
Westin, Science, Privacy, and Freedom : Issues and Proposals for the

1970's, Part II, 66 Col. L. Rev. 1205. Knowledge on the part of the

person observed that he is being observed may also be relevant. Wes-
tin, Part II, supra, at 1210-1211.

A somewhat analogous conflict between the employer's right to

run his business and employee's right to privacy is resolved by stat-

utes which prohibit the use of polygraph tests on present or prospec-

tive employees. See The Polygraph in Private Industry: Regulation

or Elimination? 15 Buffalo L. Rev. 665, at 644-665; G. L. c. 149,

§ 19B.

I believe that the Legislature could enact a bill which by its pro-

visions would protect an employee's private and personal deportment

and yet preserve the rights of an employer so as to pass constitutional

muster. There is no need to decide whether a bill which applied only

to a manufacturing establishment or a factory would violate the equal

protection clause.

As we now have legislation forbidding the unauthorized

use of photographs and giving an equitable right to the per-

son offended, we think the time has come to broaden this

equitable right so that the individual can appeal to the Court

of Equity to protect his right against unauthorized or unjus-

tified intrusion. To accomplish this end and to avoid the less

desirable alternative of giving a mere right to damages, we
recommend this bill.
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V. CIVIL PROCEDURE
1. Providing That Certain Medical And Hospital Re-

ports Shall Be Admissible In Evidence In Tort
Actions

2. Statute On Allocation Of Counsel Fees And Ex-
penses In Civil Cases Proposal

3. The Limitation Of Certain Actions And The Satis-
faction Of Judgment In Said Actions Against Ex-
ecutors And Administrators

4. Providing For The Suspension Of Licenses And
Certificates Of Registration Of Motor Vehicles Un-
der Certain Circumstances When Judgment For
Property Damage Against Such Licensees Or Reg-
istrants Are Not Satisfied

PROVIDING THAT CERTAIN MEDICAL AND
HOSPITAL REPORTS SHALL BE ADVIISSIBLE

IN EVIDENCE IN TORT ACTIONS

HOUSE . . . (1971) ... No. 4418

An Act providing that certain medical and hospital reports shall be ad-

missible IN evidence in tort actions.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Section \. Section 79G of chapter 233 of the General

2 Laws, inserted by chapter 323 of the acts of 1958, is hereby

3 amended by striking out the first paragraph and inserting in

4 place thereof the following paragraph: —
5 In an action of tort for personal injuries brought in the

6 district court or for consequential damages arising therefrom,

7 an itemized bill or report relating to medical, dental or hospital

8 services rendered to a person injured and/or any report of any

9 examination of said injured person, subscribed and sworn to
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10 under the penalties of perjury, by the physician, dentist or

1

1

authorized agent of the hospital rendering such services, shall

12 be admissible as evidence of the fair and reasonable charge for

13 such services, and/or the necessity of such services or treat-

14 ment; the diagnosis of said physician or dentist; the prognosis

15 of such physician or dentist; the opinion of such physician or

16 dentist as to proximate cause of the condition so diagnosed;

17 the opinion of such physician or dentist as to disability or

18 incapacity, if any, proximately resulting from the condition so

19 diagnosed. Said bill shall include the date and place of each

20 service rendered because of said injury and the charge therefor.

21 Written notice of the intention to offer such a bill as such

22 evidence, together with a copy thereof, shall be given to the

23 opposing party or parties, or to his or their attorneys, by

24 mailing the same by certified mail, return receipt requested,

25 not less than ten days before the trial, and an affidavit of such

26 notice and the return receipt shall be filed with the clerk of

27 the court forthwith after said receipt has been returned.

28 Nothing contained in this section shall be construed to limit

29 the right of the defendant to summon, at his own expense,

30 such physician, dentist or agent or the records of such hospital

3

1

for the purpose of cross examination with respect to such bill or

32 record or to rebut the contents thereof, or for any other

33 purpose, not to limit the right of the defendant to summon
34 any other person to testify in respect to such bill or record or

35 for any other purpose.

1 Section 2. Chapter 233 of the General Laws is hereby

2 amended by striking out section 79H, inserted by section 1 of

3 chapter 265 of the acts of 1967, and inserting in place thereof

4 the following section: —
5 Section 79H. In an action of tort for personal injuries or

6 death, or for consequential damages arising from such personal

7 injuries, the medical report of a deceased physician who at-

8 tended or examined the plaintiff, including expressions of

9 medical opinion as to the necessity of such services or treat-

10 ment, the diagnosis of said physician or dentist, the prognosis

1

1

of such physician or dentist ; the opinion of such physician or

12 dentist as to proximate cause of the condition so diagnosed;

13 the opinion of such physician or dentist as to disability or

14 incapacity, if any, proximately resulting from the condition so

15 diagnosed shall, at the discretion of the trial judge, be admis-

16 sible in evidence, but nothing therein contained which has

17 reference to the question of liability shall be so admissible.

18 Any opposing party shall have the right to introduce evidence

19 tending to limit, modify, contradict or rebut such medical
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20 report. The word "physician" as used in this section shall not

21 include any person who was not licensed to practice medicine

22 under the laws of the jurisdiction within which such medical

23 attention was given or such examination was made.

G.L. (Ter. Ed.) Chapter 233, § 79G, enacted in 1958, now
reads

:

Tort actions for personal injuries; evidence of
charges for medical and hospital services. In an ac-

tion of tort for personal injuries, or for consequential damages arising

therefrom, an itemized bill for medical, dental or hospital services

rendered to a person injured, subscribed and sworn to under the penal-

ties of perjury, by the physician, dentist or authorized agent of the hos-

pital rendering such services, shall be admissible as evidence of the fair

and reasonable charge for such services; provided, that said bill shall

include only the date and place of each service rendered because of

said injury and the charge therefor without reference to the injury it-

self or the history thereof; and provided, further, that written notice of

the intention to offer such a bill as such evidence, together with a copy

thereof, has been given to the opposing party or parties, or to his or

their attorneys, by mailing the same by certified mail, return receipt

requested, not less than ten days before the trial, and that an affidavit

of such notice and the return receipt is filed with the clerk of the court

forthwith after said receipt has been returned. Nothing contained in

this section shall be construed to limit the right of the defendant to

summon, at his own expense, such physician, dentist or agent or the

records of such hospital for the purpose of cross examination with

respect to such bill or record or to rebut the contents thereof, or for

any other purpose, nor to limit the right of the defendant to summon
any other person to testify in respect to such bill or record or for any

other purpose.

The words "physician" and "dentist" shall not include any per-

son who is not licensed to practice as such under the laws of the

jurisdiction within which such services were rendered.

The word "hospital" shall mean any hospital required to keep

records under section seventy of chapter one hundred and eleven, or

which is in any way licensed or regulated by the laws of any other

state, or by the laws and regulations of the United States of America,

including hospitals of the Veterans Administration or similar type

institutions, whether incorporated or not. Added St. 1958, c. 323.

G.L. (Ter. Ed.) Chapter 233, § 79H, enacted in 1967, now
reads

:

Tort actions for personal injuries or death; ad-
missibility of reports of deceased physicians. In an
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action of tort for personal injuries or death, or for consequential dam-

ages arising from such personal injuries, the medical report of a de-

ceased physician who attended or examined the plaintiff, including ex-

pressions of medical opinion, shall, at the discretion of the trial judge,

be admissible in evidence, but nothing therein contained which has

reference to the question of liability shall be so admissible. Any op-

posing party shall have the right to introduce evidence tending to limit,

modify, contradict or rebut such medical report. The word "physi-

cian" as used in this section shall not include any person who was not

licensed to practice medicine under the laws of the jurisdiction within

which such medical attention was given or such examination was

made.

Added St. 1967, c. 265, § 1, approved May 17, 1967.

These statutes, and others collected in Chapter 233, §§ 76

through 79H, were enacted to avoid the useless pettifoggery

and sheer waste of time, manpower, and money in proving

facts which can usually be relied upon when found in places

where regular records are maintained and particularly when
copies of such records are as reliable and satisfactory as the

original.

Sections 79G and 79H are an extension of Chapter 233, § 79,

which allowed, as exceptions to the rule against the use of

hearsay evidence, the use of hospital records maintained by

recognized hospitals. The records by themselves do not

amount to actual proof of liability. The court has consistently

held that except where the record might "incidentally affect

liability" it could not be used to show liability; the real pur-

pose was to prove the medical facts and the treatment given.

See: Wadsworth v. Boston Gas Co., 352 Mass. 86.

In 1958 § 79G was enacted for the sole purpose of eliminat-

ing the need to produce a doctor, dentist, or hospital official to

testify that his bill was "fair and reasonable." This section

particularly excludes, as part of the bill, any references to

"medical history" and by no stretch of the imagination could

a judge permit any references to cause of an injury, or liability

therefor, to be insinuated into a case under the guise of a bill

for services.

Section 79H deals solely with cases where the physician who
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attended or examined the plaintiff has died. In such cases his

report "including expressions of medical opinion" shall,

at the discretion of the trial judge, be admitted as evidence.

Again, nothing which has reference to the question
of liability shall be admissible under this section.

Although this section was enacted in 1967, the introduction

of statements of a deceased person, under some circumstances,

as an exception to the rule against hearsay evidence was al-

ready recognized in § 65 of Chapter 233.

Under G.L. (Ter. Ed.) Chapter 233, § 65, declarations of

deceased persons can be used as evidence and are not to be

ruled out as hearsay when the court finds the statement was
made in good faith and upon the personal knowledge of

the decendent.

It has already been held in Kulchinsky v. Segal, 307 Mass.

571, at 572:

Mere opinion based upon facts not known to the declarant

through his own senses is inadmissible.

A declaration contained in a statement of a deceased physician

which relates to his opinion rather than to what medical facts

he observed is still hearsay, and it is still opinion evidence

despite Chapter 233, § 65, or any other section. See: Keoiigh

V. Boston Elevated Rwy. Co., 229 Mass. 275. A deceased

physician's statement of fact is admissible under Chapter 233,

§ 65. See: Can v. Dighton, 229 Mass. 304.

A particularly enlightening discussion of the principle of

law involved here is found in Justice Wilhams' opinion in

Shamgochian v. Drigotas, 343 Mass. 139.

Section 1 of H (1971) 4418 extends the present section by

allowing evidence to be admitted (although it can be rebutted)

not only that the bill is correct but also declaring:

1. The services were necessary.

2. The prognosis.

3. The diagnosis.

4. The opinion as to proximate cause.

5. The period of disability.
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Clearly the idea is that the plaintiff does not need "his"

doctor to be present, but the defendant must have his doctor

there or face a tough session indeed with no evidence to coun-

teract the document of the plaintiff.

This procedure may be useful to expedite hearing cases, but

it has little basis in even some advanced ideas of the law of

evidence. The defendant cannot cross-examine an affidavit.

He can and does cross-examine when a deposition is taken be-

fore trial.

We cannot believe any doctor would say his services were

not necessary, or that his bill was not correct.

His "prognosis" and "diagnosis" are, at least in part, mat-

ters of opinion. If a man has a broken right fibula bone, it

is also a matter of fact of course.

Even if some mixed questions of opinion and fact might be

given some indulgence to expedite hearing, there is nothing

that would lead us to recommend that a written opinion as to

the proximate cause of an injury should be allowed to become

evidence in any court without an opportunity to cross-ex-

amine the doctor who offers not his personal knowledge

but his opinion on what others told him.

We do not recommend the adoption of Section 1 of H (1971)

4418.

The Proposed Amendment to Section 79G

Section 1 of H (1971) 4418 would be applicable to trials in

the district court in tort actions. We do not understand why

the Superior Court is not included if the bill has merit. Pos-

sibly the idea is that it would be less expensive to have the

medical evidence presented in a district court by means of

sworn statements as to expense, injuries, prognosis, diagnosis,

etc., and even proximate cause.

If this is the object, perhaps we might consider taking oral

depositions at the doctor's office, or elsewhere, as a means of
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expediting the consideration of medical testimony if there are

Hkeiy to be two trials of the case.

In any event, we do not recommend this "back-door" ap-

proach to the problem.

The Proposed Amendment to Section 79H

In regard to Section 2 of H (1971) 4418, we do not recom-

mend the version in the proposed bill and are particularly op-

posed to lines 10 through 15 of the proposed amendment to

Section 79H.

The present statute allows the medical report of a deceased

physician to be introduced, and the proposed amendment
would add the following words to which we object

:

... as to the necessity of such services or treatment, the diagnosis

of said physician or dentist, the prognosis of such physician or dentist;

the opinion of such physician or dentist as to proximate cause of the

condition so diagnosed ; the opinion of such physician or dentist as to

disabiHty or incapacity, if any, proximately resulting from the condi-

tion so diagnosed . . .

We would not object to an amendment to § 79H to ahow a

statement in the records of a deceased physician to the effect

that his "services" or "treatment" were a necessity, but we do

not think that opinion evidence of a deceased person as to

proximate cause or liability should become evidence in this

way.

We again point out that oral depositions can be taken.

It is true that many medical records are considered by the

Division of Industrial Accidents which might not be intro-

duced in a court trial. We would point out that there is no

negligence question before the Industrial Accident Board and

that this is always the big question in court trials involving

personal injury and death or consequential damages arising

therefrom.
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ALLOCATION OF COUNSEL FEES AND
EXPENSES IN CIVIL CASES

SENATE . . . (1971) ... No. 640

An Act proposing statute on allocation of counsel fees and expenses

IN civil cases.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Section 1. The following shall apply to all civil cases of

2 whatever nature heard or tried before the supreme judicial

3 court and the superior and probate courts. The powers granted

4 to judges of such courts by this act with respect to the subject

5 matter hereof shall be in addition to those already established

6 by statute or judicial precedent.

1 Section 2. The justices of the supreme judicial court, when

2 sitting as a full court, and each justice of such court when

3 sitting as a single justice, and each judge of the superior and

4 probate courts are hereby authorized, in their or his discre-

5 tion, in any civil case in which a finding, verdict, decision,

6 award or judgment has been made by them or him or by a

7 jury, auditor, master or other finder of fact, to determine, as

8 a separate and distinct finding, that all or a substantial portion

9 of any party's or parties' claims or defenses, setoffs or counter-

10 claims, whether of a factual, legal or mixed nature, were

1

1

wholly insubstantial, frivolous or not advanced in good faith.

12 If such a finding is made with respect to any claim, the

13 judge(s) shall award to the party or parties against whom
14 such claim was asserted an amount representing the reason-

15 able counsel fees, costs and expenses of the party or parties

16 in defending against such claim. If such a finding is made with

17 respect to any defense, setoff or counterclaim, the judge(s)

18 shall award to the claimant or claimants against whom such

19 defense, setoff" or counterclaim was asserted: (1) if the claim

20 was monetary in nature, interest at the rate of one per cent

21 per month from the date when the amount represented by

22 such claim was due to the claimant pursuant to the substan-

23 tive rules of law pertaining thereto, the date selected by the

24 judge to be stated in his award and, thereafter, unless the find-

25 ing for the claimant(s) on the claim or the finding referred

See S (1972) 15 and S (1972) 496 for similar proposed legislation.
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26 to herein shall be reversed, said interest on any unpaid portion

27 shall continue to accrue and be payable until the claim is paid

28 in full; (2) an amount representing the reasonable counsel

29 fees, costs and expenses of the claimant or claimants in prose-

30 cuting his or their claims or in resisting and defending against

31 the setoff or counterclaim found to have been wholly insub-

32 stantial, frivolous or not advanced in good faith. In addi-

33 tion thereto, but not in duplication of any award which may
34 be made by reason of the foregoing, if the judge(s) finds that

35 any portion of a monetary claim by a party was not the subject

36 of a bona fide dispute, he shall award interest to the claim-

37 ant or claimants on such portion in the same manner as

38 specified hereinabove.

1 Section 3. Any finding and any award by a single justice of

2 the supreme judicial court or by a judge of the superior or

3 probate courts made pursuant to the provisions of section two

4 of this act shall be subject to review by the full bench of the

5 supreme judicial court, according to the principles or review

6 applicable in equity.

1 Section 4. If the parties to any such proceeding shall com-

2 promise and settle their diff"erences and shall file in the ap-

3 propriate court documents adequately reflecting such compro-

4 mise and settlement, no finding and/or award may be made by

5 a justice or judge pursuant to section two of this act, and if

6 a finding and/or award has theretofore been made with re-

7 spect to counsel fees, costs and expenses or with respect to

8 interest pursuant to section two, such finding and/or award

9 shall be treated as vacated and of no further force and effect.

1 Section 5. A finding and award authorized by section two

2 may be made on motion of either party or by a justice or

3 judge on his own initiative. In the justice's or judge's dis-

4 cretion, a separate hearing may be held on the issue of the

5 finding, and a further hearing on the amount to be awarded,

6 or such hearings may be combined, but a hearing, if requested

7 on either or both issues, shall be mandatory. The only evi-

8 dence to be introduced at such hearing or hearings shall relate

9 to the amount, if any, of the counsel fees, costs, and expenses

10 of the parties and the amount of interest to be awarded; pro-

11 vided, however, that nothing herein shall be deemed to limit

12 or preclude the right to argument by a party or his counsel on
13 all issues involved.

We do not recommend this bill.
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The essential thrust of this proposed legislation is to penal-

ize a party who asserts before the courts some claim or de-

fense which is "wholly insubstantial, frivolous, or not ad-

vanced in good faith."

The Judicial Council does not wish to be recorded as in

favor of legal pettifoggery, prolixity, legal contrivances, tech-

nical defenses contrived out of a tissue of unreality, or down-

right "phony" claims. It would be a milestone in judicial

history to provide some method for penalizing those who in-

dulge in the practices which this bill is supposed to eliminate.

The method by which such things are to be dealt with is

two-fold

:

(1) The offending party would be required to pay interest

if a money claim was being considered at the rate of one per-

cent per month for the period during which, because of petti-

foggery, the claim remains unpaid. If this one percent a

month is added to the legal rate of interest, it would mean

that interest would be payable by the offending party at the

rate of eighteen percent per year.

(2) The second method by which the proponents of this

bill would deal with the problem would be to award counsel

fees, costs, and expenses against the offending Utigant.

A Utigant who might have to pay eighteen percent per year

would have an incentive not to indulge in insubstantial and

frivolous proceedings ; and if an offending litigant had to pay

counsel fees, this would be a further reason to avoid measures

which were not in good faith.

We already have provisions requiring the payment of in-

terest on judgments at the rate of six percent per year from the

date of the writ. In addition, interest is payable on awards

by the Division of Industrial Accidents at the rate of six per-

cent from the date of the award. These provisions for interest

have not broken the logjam, and in most instances there is a

reluctance to consider interest when arriving at a settlement of

a pending case. This reluctance is obviously on the part of
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the defendant and it does affect the settlement since a plaintiff

can forego some or all of the interest if he wants to settle.

By requiring additional interest in cases of proceedings in

bad faith in the course of litigation, we do not seem to meet

the problem squarely. Those interested in reform of judicial

procedure have consistently attempted to expose pettifoggery,

and frivolous and insubstantial pleadings.

To this end the fact-finding process of oral depositions,

interrogatories, and demands for admission of facts have been

introduced into the pretrial procedure. What we recommend
is a strong hand in dealing with litigants and their counsel who
attempt to exploit the courts for their own purposes. The
penalty should be the failure of the defense or claim which is

asserted in bad faith; and the courts should be diligent in en-

forcement of the letter and the spirit of Rule 15 on oral de-

positions, G.L. (Ter. Ed.) Chapter 231, § 69, on admission of

material facts and documents, and G.L. (Ter. Ed.) Chapter

231, § 63, on failure to answer or to amend or to expunge

answers to interrogatories which are inappropriate.

If the courts adopt a hard line against those who do not act

in good faith, much more will be accompUshed than by award-

ing additional interest.

We do not find it possible to give our support to the second

idea of this bill to the effect that counsel fees should be awarded

against the offending litigant.

Our opposition is not so much directed to the concept but

to the practical necessities. The bill in Section 5 would require

a separate hearing on the issue of counsel fees, costs, and ex-

penses. At such a hearing the issues could be fully argued,

and we can conceive of situations where considerable time

would be spent in adjudicating such matters. We do not be-

lieve it is realistic to add this additional burden to the judicial

system at this particular time.

In G.L. (Ter. Ed.) Chapter 21 1, § 10, there is a provision re-

lating to frivolous appeals which reads as follows

:
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Frivolous exceptions or appeals; costs. If, upon the

hearing of an appeal or exceptions in any proceeding, it appears that

the appeal or exceptions are frivolous, immaterial or intended for de-

lay, the court may, either upon motion of a party or of its own motion,

award against the appellant or excepting party double costs from the

time when the appeal was taken or the exceptions were allowed, and

also interest from the same time at the rate of twelve per cent a year on

any amount which has been found due for debt and damages, or

which he has been ordered to pay, or for which judgment has been

recovered against him, or may award any part of such additional costs

and interest.

In Rule 15 of the Supreme Judicial Court there are pro-

visions in Sections 4 (d), 4 (g), (2), and 8 (a) which allow for

costs and attorney fees during the discovery process.

It was observed by Judge Spiegel in Chartrand v. Riley, 354

Mass. 242:

The defendant contends that "[t]axable costs are in contempla-

tion of law full indemnity for the expenses of a party . .
." and that

"[cjounsel fees are awarded, not as separate and distinct from costs,

but as a part of costs." Since the plaintiff has already been awarded

his costs, the defendant argues, he cannot recover his counsel fees in

this action. We agree. "Taxable costs are deemed full compensation

to the prevailing party for the expense of conducting litigation, even

though in fact such costs do not cover his legal or other expense."

Goldberg v. Curhan, 332 Mass. 310, 311-312.

We are aware of the cases of Stiles v. Municipal Council ofLowell,

233 Mass. 174, Ashton v. Wolstenholme, 243 Mass. 193, and Malloy v.

Carroll, 287 Mass. 376. In the light of these decisions the judge's

denial of the defendant's motion is understandable. However, we

believe that the reasoning of these cases, if adopted without modifica-

tion, would leave an unacceptably broad loophole in the general rule.

The decision allowing counsel fees in Stiles v. Municipal Council of

Lowell, supra, rests in part on the case of Wheeler v. Hanson, 161 Mass.

370. In that case, counsel fees were awarded in an action of tort for

malicious prosecution. In such a case, a persuasive argument can be

made for such an award. In the other cases cited above, however,

the recovery of counsel fees was not limited to such exceptional cir-

cumstances. In Malloy v. Carroll, it was said: "In actions based on

wrongful conduct of the defendant, where the wrong is of such a

character that the proper protection of the plaintiff's rights necessarily

requires him to employ counsel to gain redress for the wrong, he may
recover as an element of damage reasonable counsel fees." Supra at

385. A rule so formulated, it would seem, could be extended to any

case where the plaintiff has to seek his remedy in the courts.
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and also observed

:

We conclude that even if counsel fees were a recoverable item of

the plaintiff's damages, he would not be able to recover them from the

defendant in his individual capacity. To hold a public office personal-

ly responsible for such damages would hardly inspire other officials to

the forthright and independent action which the public interest de-

mands.

THE LIMITATION OF CERTAIN ACTIONS AND
THE SATISFACTION OF JUDGMENT AGAINST

EXECUTORS AND ADMINISTRATORS

HOUSE . . . (1971) ... No. 2652

An Act relative to the limitation of certain actions and the satisfaction

of judgment in said actions.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Section 9 of chapter 197 of the General Laws, as most re-

2 cently amended by section 1 of chapter 552 of the acts of 1954,

3 is hereby further amended by inserting at the end thereof the

4 following paragraph: —
5 Notwithstanding the provisions of this section an executor

6 or administrator shall be held to answer to an action for

7 personal injury or death which is commenced within two

8 years from the time of his giving bond for the performance of

9 his trust. A judgment recovered in any such action may be

10 satisfied only from the proceeds of insurance if commenced
1

1

more than one year from the time of the giving of bond for

12 the performance of the trust unless an extension of the one

13 year limitation has been obtained from the probate court as

14 hereinbefore provided.

We do not recommend this bill.

G.L. (Ter. Ed.) Chapter 197, § 9, now reads as follows:

Commencement of actions; extension of limita-
tion by court. Except as provided in this chapter, an executor

or administrator shall not be held to answer to an action by a creditor

of the deceased which is not commenced within one year from the

time of his giving bond for the performance of his trust, or to such an

See H (1972) 1147 and H (1972) 1553 for similar proposed legislation.
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action which is commenced within said year unless before the expira-

tion thereof the writ in such action has been served by delivery in hand

upon such executor or administrator or service thereof accepted by

him or a notice stating the name of the estate, the name and address of

the creditor, the amount of the claim and the court in which the action

has been brought has been filed in the proper registry of probate. An
executor, administrator or administrator de bonis non shall not be

held to answer to an action by a creditor of the deceased which is com-

menced within any other or additional period of limitation for bring-

ing such action provided by or under this chapter unless before the ex-

piration of such period the writ in such action has been served by de-

livery in hand upon him or service thereof accepted by him or a notice

as aforesaid has been filed in the proper registry of probate. The

probate court may allow creditors further time for bringing actions,

not exceeding two years from the time of the giving of his official bond

by such executor or administrator, provided that application for such

further time be made before the expiration of one year from the time

of the approval of the bond.

As amended St.l933, c. 221, § 4 St.l954, c. 552 § 1.

It is important that the estate of a deceased person be settled

as promptly as possible. This is especially true when titles to

real estate are involved. It is also important in connection

with the taxation of estates and inheritances by the state and

the federal government. The payment of claims by an estate

must be subject to some reasonable limitation else persons

could come forward years after things were supposedly settled

and assert claims about which there had been no notice ; or if

there had been notice given, there had been no serious attempt

to collect. Reference is made to G.L. (Ter. Ed.) Chapter 260,

§10, which reads as follows:

Death of party; effect. If a person entitled to bring or

liable to any action before mentioned dies before the expiration of the

time hereinbefore limited, or within thirty days after the expiration of

said time, and the cause of action by law survives, the action may be

commenced by the executor or administrator at any time within the

period within which the deceased might have brought the action or

within two years after his giving bond for the discharge of his trust and

against the executor or administrator in accordance with the limita-

tions provided by chapter one hundred and ninety-seven, relative to

the limitation of actions against the executor or administrator by

creditors of the deceased. If a person, liable to an action for death

the payment of the judgment in which is required to be secured by
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chapter ninety, dies before the expiration of the time limited in section

four, or within thirty days after the expiration of said time, the action

may be commenced against the executor or administrator subject to

the pertinent limitations in chapter one hundred and ninety-seven,

relative to the limitation of actions against the executor or administra-

tor by creditors of the deceased. As amended St. 1937, c. 406, § 2.

We previously referred to this subject matter in our Forty-

Sixth Report for 1970 at pages 73 to 75.

As it is now possible under Chapter 197, § 9, for the Probate

Court to allow "creditors" (and this would include the plain-

tiff in a tort case) up to two years from the time of the giving of

the bond to commence actions against the estate of a deceased

person, if application is made within the probate year, we do

not see the benefit of the proposed legislation except in cases

where, unknown to the plaintiff, the defendant has died.

Possibly the remedy for the last situation would be to require

the defendant's counsel to file a suggestion of the defendant's

death in court and send a copy of the suggestion of death to

counsel for the plaintiff or remain liable on the policy of in-

surance upon failure so to do. We cannot support the biU as

it is drafted.

SUSPENSION OF LICENSES AND CERTIFICATES OF
REGISTRATION OF MOTOR VEHICLES UNDER

CERTAIN CIRCUMSTANCES

SENATE
. . . (1971) ... No. 809

An Act providing for the suspension of licenses and certificates of regis-

tration OF MOTOR vehicles UNDER CERTAIN CIRCUMSTANCES WHEN JUDGMENT

FOR PROPERTY DAMAGE AGAINST SUCH LICENSEES OR REGISTRANTS ARE NOT SAT-

ISFIED.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 The first paragraph of section twenty-two A of chapter

2 ninety of the General Laws is hereby amended by striking
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3 out the first sentence, as amended by chapter one-hundred

4 thirty-three of the Acts of 1964 and inserting in place thereof

5 the following sentence — If the registrar is satisfied by such

6 evidence as he may require that the defendant, in an action

7 brought in the commonwealth to recover damages for injury

8 to property arising out of the use, operation or maintenance

9 on the ways of the commonwealth of a motor vehicle or trail-

10 er, has failed to satisfy in full a judgment, and that the judg-

1

1

ment creditor or a person in his behalf has applied for sup-

12 plementary process pursuant to General Laws chapter two-

13 hundred twenty four, section fourteen to the court issuing the

14 judgment, and that the court has ordered the defendant to pay

15 the said judgment in full or by partial payments from time,

16 to time, and that the defendant has failed to comply with said

17 order, the registrar shall suspend any license to operate motor

18 vehicles issued to the defendant under this chapter, or the

19 defendant's right to operate such vehicles or, if the defendant

20 is a partnership or a trust or a corporation shall suspend all

21 certificates of registration issued to it under this chapter.

The present wording of G.L. (Ter. Ed.) Chapter 90, § 22A,

is as follows:

Suspension of license for failure to satisfy judg-
ment for injury to property; liability insurance; per-

sonal injury actions; deposit of judgment debt. The

registrar, if he is satisfied by such evidence as he may require that the

defendant in an action brought in the commonwealth to recover

damages for injury to property arising out of the use, operation or

maintenance on the ways of the commonwealth of a motor vehicle

or trailer has failed, for sixty days after the rendition thereof, to

satisfy in full a judgment against him in such action, shall suspend

any license to operate motor vehicles issued to him under this chap-

ter, or his right to operate such vehicles or, if the defendant is a

partnership, a trust, or a corporation, shall suspend all certificates

of registration issued to it under this chapter; and the registrar shall

not terminate any such suspension, or renew or issue any such license

to any such person, or renew or issue such certificates of registration

to such corporation, partnership or trust until he is satisfied as afore-

said that said judgment has been fully satisfied or that the judgment

creditor has released or discharged the judgment debt. This section

shall not apply in any case if the registrar is satisfied as aforesaid that

the defendant was, at the time such injury occurred, insured against

loss or damage on account of his legal liability for such injury by or

under a policy of insurance issued by an insurance company duly

authorized to transact business in the commonwealth under chapter
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one hundred and seventy-five, to the amount or Hmit of at least five

thousand dollars and that such company, at the time such judgment

was rendered, remained liable thereunder; nor shall this section apply

in the case of a judgment rendered in an action brought to recover

damages for death or bodily injuries as well as damages for such in-

jury to property, unless a separate finding or verdict for such property

damages has been entered or returned in such action, in which case

the amount of damages so awarded shall, for the purposes of this

section, be deemed the amount of the judgment.

If a judgment debtor satisfies the clerk of the court in which the

judgment was obtained that said judgment debtor is unable to locate

the judgment creditor or his legal representative, he may deposit with

such clerk the full amount of the execution with interest and said

clerk shall give to him a receipt therefor reciting such facts. Upon
presentation to the registrar, such receipt in full shall be evidence of

satisfaction, release, or discharge of the judgment debt.

Added by St. 1932, c. 304, § 1. Amended by St. 1960, c. 327; St. 1963,

c. 769; St. 1964, c. 133; St. 1964, c. 298.

The proposed legislation gives a defendant sixty days in

which to pay a judgment before the Registrar of Motor Vehi-

cles has cause to suspend his license to operate. The nature of

the proposed bill is such that this sixty-day period seems to be

eliminated.

The second idea in the proposed bill is to allow the defen-

dant to keep his license to operate if the court has given him

time to pay the judgment as a result of a so-called "poor

Debtor" proceeding in the district court after the property

damage judgment has been obtained.

To make it clear, the present law says that the Registrar

may suspend a license in a case where the defendant has had

a trial and been found guilty of negligence in causing property

damage and has been ordered to pay money damages to the

owner of the other vehicle. If the defendant does not pay, his

right to operate can be suspended after sixty days.

The plaintiff whose car was damaged may be in as bad a

financial condition as the defendant who did the damage. We
think this fact must be kept in mind. Insurance for property

damage can be purchased by anyone who owns a car. There

is some possibility of so-called no fault property damage in-
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surance, but we cannot deal with that here. This bill would

permit an operator to keep his license even if in the "poor

Debtor" proceedings he was ordered to pay a judgment of

$1,200 at the rate of $2 a week. This does not seem to be

even-handed justice to the victim of the negUgence who has

already been awarded his judgment after a court trial.

We note the remarkable phenomenon in our motorized

population which seems to produce funds to satisfy property

damage judgments when the loss of a license is threatened.
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VI. PROBATE LAW AND
PRACTICE

1. Permitting Compliance With A Testator's Expressed
Desire As To Representation Of Interests Of Certain

Persons In Probate Accounts

2. Limiting The Remarriage Of Divorced Parties

3. Giving Concurrent Jurisdiction To The Probate
Courts With District Courts For The Care And
Protection Of Certain Children

4. Requiring Pretrial Conferences And Establishing

Defense Of Inability To Pay In Connection With
Complaints Of Nonsupport

PERMITTING COMPLIANCE WITH A TESTATOR'S
EXPRESSED DESIRE AS TO

REPRESENTATION OF INTERESTS OF
CERTAIN PERSONS IN PROBATE ACCOUNTS

SENATE . . . (1971) ... No. 702

An Act permitting compliance with a testator's expressed desire as to

representation of interests of certain persons in probate accounts.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Section 24 of chapter 206 of the General Laws is hereby

2 amended by striking out the last paragraph, as inserted by

3 chapter 356 of the acts of 1963, and inserting immediately

4 before the third paragraph of said section the following

5 paragraph: —
6 If a deceased person in his duly allowed will has nominated

7 a person or persons, even though interested, to represent any

See S (1972) 18 for similar proposed legislation.
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8 person for whom or any interest for which representation by

9 a guardian ad litem is required under this section, or has

10 requested that such representation be dispensed with, the

1

1

court, in the absence of good cause shown, shall comply with

12 the expressed desire of the deceased with respect to such

13 representation.

The last paragraph of G.L. (Ter. Ed.) Chapter 206, § 24,

now reads:

If a deceased person in his duly allowed will has nominated a

person or persons, even though interested, to represent the interests

of persons unborn or unascertained or has requested that such rep-

resentation be dispensed with, the court, in the absence of good cause

shown, shall comply with the expressed desire of the deceased with

respect to such representation.

The Judicial Council has considered amendments to Chap-

ter 206, § 24, for a number of years and most recently recom-

mended that the court comply with the wish of the testator

in connection with the representation of persons unborn or

unascertained when it came to the matter of the allowance of

probate accounts by an executor. See: Thirty-Eighth Re-

port of the Judicial Council (1963), pages 13 to 18.

The proposed legislation would further empower the Pro-

bate Court to heed the expressed desire of a testator who
provides in his will that no guardian ad litem be required to

represent any party in interest.

It is sometimes suggested that the testator include an article

in his will along the following hnes

:

It is my desire and request that, in connection with the allowance

of the accounts of any fiduciary under this will, the representation by

a guardian ad litem of the interests of persons unborn or unascertained

or the interests of any other person be dispensed with, insofar as

permitted under the laws of the jurisdiction governing such accounts.

Under the present § 24 the court can recognize such a pro-

vision when the interested parties are unborn or unascertained.

The proposed amendment would permit the court to honor

such a provision, in the absence of good cause shown, not

only for those who might be unborn or unascertained but for
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all Others who might have an interest for which representation

by a guardian ad litem might ordinarily be required.

Such interested persons might conceivably include minors

and persons under disabiUty. If the testator beheved that

such interested persons did not require the services of a guard-

ian ad litem, and in fact did not want his estate subjected to

the expense of a guardian ad litem, he should be able to make
an effective provision in his will which the court would be

obliged to honor unless there was some cause shown other-

wise.

The executor or trustee under the will would still be re-

quired to administer the estate in accordance with law; and

we believe that when there is a chance for a conflict of in-

terest to any material degree, or when there is a question of a

substantial matter where the rights of the present beneficiaries

conflict with the claims of the future beneficiaries, or indeed

where there is any substantial question presented the court

would find cause for the appointment of a guardian ad litem

and should make such an appointment.

In the routine situation, and upon the express written au-

thority of the testator himself, we believe that the existing

statute should be broadened and we recommend this bill.

LIMITING THE REMARRIAGE OF
DIVORCED PARTIES

HOUSE . . . (1971) ... No 2648

An Act limiting the remarriage of divorced parties.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Chapter 208 of the General Laws is hereby amended by

2 inserting after section 24A the following four sections: —
3 Section 24B. After a decree of divorce has become absolute,

4 either party may marry again as if the other were dead except
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5 that any party having minor issue of a prior marriage not in his

6 custody and which he is under obHgation to support by any

7 court decree or judgment, may not remarry in this common-
8 wealth without the order of any judge of the superior court,

9 judge of a probate court or a presiding judge of a district

10 court ; the court granting said permission to remarry shall be in

1

1

that county having jurisdiction over the libel for divorce, in that

12 county in which such minor issue resides or in that county

13 where the marriage license application is made. No marriage

14 license shall be issued to any such party except upon court

15 order. The permission to remarry may be sought by petition

16 and may be heard by the court in an ex parte hearing provided

17 that personal service of a copy of said petition has been made
18 upon the person, agency or institution having custody of said

19 minor issue at least five days prior to said hearing. The moving

20 party shall be required to submit proof of his compliance with

21 such prior court decree or judgment, and no order shall be

22 entered on behalf of the moving party, or hearing held, unless

23 the person, agency, institution or other entity having the legal

24 or actual custody of such minor issue appear except that such

25 appearance or notice may be waived by the court upon good

26 cause shown. The moving party shall also make service of a

27 copy of said petition to any agency or institution providing

28 any form of public or private assistance to said minor issue in

29 the same manner as that notice which is to be given to the

30 person, agency, institution or other entity having custody of

3

1

said minor issue. Upon the hearing, if said person submits such

32 proof and makes a showing that such children are not and are

33 not likely to become public charges, the court shall grant such

34 order, a copy of which shall be filed in any prior divorce

35 action of such person in this commonwealth affected thereby;

36 otherwise, permission for a license to remarry shall be withheld

37 until such proof is submitted and such showing is made. Any

38 order made denying said license may be appealed by the

39 moving party. No city or town clerk in this commonwealth

40 shall issue a license to marry to any person required to comply

41 with this section unless a certified copy of a court order

42 permitting such marriage is filed with said city or town clerk.

43 Section 24C. No nonresident of this commonwealth having

44 minor issue of a prior marriage not in his custody and which

45 he is under obligation to support by order of judgment of any

46 court in this state or elsewhere, may marry in this common-

47 wealth unless he has complied with all of the requirements of

48 the preceding section.

49 Section 24D. If a resident of this commonwealth having

50 such support obligations of a minor as set forth in section
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51 twenty-four B of this chapter wishes to marry in another state,

52 he must, prior to such marriage, obtain permission of the court

53 under section twenty-four B of this chapter, except that in a

54 hearing ordered or held by the court, the other party to the

55 proposed marriage, if domiciled in another state, need not be

56 present at the hearing. If such other party is not present at the

57 hearing, the judge shall within five days send a copy of the

58 order of permission to marry, stating the obligations of sup-

59 port, to such party not present.

60 Section 24E. This section shall have extraterritorial effect

61 outside the commonwealth; and sections twenty-four B and

62 twenty-four C of this chapter are applicable hereto. Any mar-

63 riage contracted without compliance with this section, where

64 such compliance is required, shall be void, whether entered into

65 in this state or elsewhere.

We do not recommend this bill.

In our Forty-Fifth Report (1969) at page 50 we said of a

similar bill:

There is little doubt that a father under orders of the Probate

Court to contribute to the support of children by a former marriage

may find it difficult to assume the burden of supporting a new family

as well. Some multi-married husbands seem to feel that the fact that

they have more than one set of children is an excuse why they should

not support one group which came into being as a result of a former

marriage.

It appears to us that this bill would encourage illegitimacy. It

might be difficult for a person to prove that he can support any num-

ber of children. Unless he could make such proof, his marriage li-

cense would be denied him. If a divorced person seeks to be remar-

ried, it does not necessarily follow that he will produce another brood

of children.

It does not follow that if he should be able to show that he

was capable of supporting his present children his condition

might not change in the future and he might be rendered in-

capable of supporting two families at some time in the future.

Our reaction to the current bill is that it is impractical and

unreahstic and should not be considered further.
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GIVING CONCURRENT JURISDICTION TO THE
PROBATE COURTS WITH DISTRICT COURTS

FOR THE CARE AND PROTECTION OF
CERTAIN CHILDREN

HOUSE . . . (1971) ... No 4211

An Act giving concurrent jurisdiction to the probate courts with district

COURTS for the CARE AND PROTECTION OF CERTAIN CHILDREN.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Section \. Section 23 of chapter 119 of the General Laws

2 is hereby amended by striking out subsection D, as most

3 recently amended by section 7 of chapter 859 of the acts of

4 1 969, and inserting in place thereof the following subsection :
—

5 D The department shall accept on commitment from the

6 Boston juvenile court, the Worcester juvenile court and the

7 Springfield juvenile court and from any juvenile session of a

8 district court of the commonwealth, from any superior civil

9 court of the commonwealth, or from any probate court, any

10 child under sixteen years of age declared in need of foster care

1

1

under section twenty-six.

1 Section 2. Section 24 of said chapter 119 is hereby

2 amended by striking out the first sentence, as most recently

3 amended by section 8 of said chapter 859, and inserting in

4 place thereof the following sentence: —
5 The Boston juvenile court, the Worcester juvenile court and

6 the Springfield juvenile court or the juvenile sessions of any

7 district court of the commonwealth, except the municipal and

8 district courts located within the territorial limits of said juve-

9 nile courts, the probate court, upon the petition of any person

10 alleging on behalf of a child under the age of sixteen years

1

1

within the jurisdiction of said court that said child is without

12 necessary and proper physical, educational or moral care and

13 discipline, or is growing up under conditions or circumstances

14 damaging to a child's sound character development, or who

15 lacks proper attention of parent, guardian with care and cus-

16 tody, or custodian, and whose parents or guardian are un-

17 willing, incompetent or unavailable to provide such care, may

18 issue a precept to bring such child before said court, shall issue
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19 a notice to the department, and shall issue summons to both

20 parents of the child to show cause why the child should not be

21 committed to the custody of the department of public welfare

22 or other appropriate order made.

At the present time commitments to the Department of

Pubhc Welfare are made under the authority of G.L. (Ter.

Ed.) Chapter 119, § 23, which reads as follows:

D. The department shall accept on commitment from the Bos-

ton juvenile court, the Worcester juvenile court and the Springfield

juvenile court and from any juvenile session of a district court of the

commonwealth or from any superior civil court of the common-

wealth any child under sixteen years of age declared in need of foster

care under section twenty-six.

Attention is also directed to Chapter 119, § 24, which reads

as follows:

Powers of Boston, Worcester and Springfield juvenile

courts or juvenile sessions of district courts as to chil-

dren without proper care; petition; notice to depart-

ment; summons; investigation; report. The Boston juv-

venile court, the Worcester juvenile court and the Springfield juvenile

court or the juvenile sessions of any district court of the common-

wealth, except the municipal and district courts located within the

territorial limits of said juvenile courts, upon the petition of any per-

son alleging on behalf of a child under the age of sixteen years with-

in the jurisdiction of said court that said child is without necessary

and proper physical, educational or moral care and discipline, or is

growing up under conditions or circumstances damaging to a child's

sound character development, or who lacks proper attention of par-

ent, guardian with care and custody, or custodian, and whose parents

or guardian are unwilling, incompetent or unavailable to provide such

care, may issue a precept to bring such child before said court, shall

issue a notice to the department, and shall issue summons to both

parents of the child to show cause why the child should not be com-

mitted to the custody of the department of public welfare or other ap-

propriate order made. If after reasonable search no such parent can

be found, summons shall be issued to the child's lawful guardian, if

any, known to reside within the commonwealth, and if not, to the

person with whom such child last resided, if known. Upon the issu-

ance of the precept and order of notice the court shall appoint a person

qualified under section three, to make a report to the court under oath

of an investigation into conditions affecting the child. Said report

shall then be attached to the petition and be a part of the record.
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The "protection of children" is covered by G.L. (Ter. Ed.)

Chapter 119 where the policy of the Commonwealth is de-

clared in § 1 . The authority is given in § 23 to the juvenile

courts and juvenile sessions to commit children who do not

have proper care to the Department of Public Welfare. We
can observe that in Boston, Worcester, and Springfield there

is a special juvenile court; and in other areas of concentrated

population the juvenile sessions of the district courts are lo-

cated strategically. Unlike the judicial system in some states,

the Probate Court of Massachusetts is not equipped to deal

with the problem of children who lack proper care. The pro-

bation officers of the Probate Court are few and only recently

acquired. The location of the Probate Courts is on a county

basis rather than a community basis, and the personnel of

the courts cannot be as aware of the local problems and re-

sources available. We believe that the juvenile courts and the

juvenile sessions are much more able to work with the De-

partment of Public Welfare in cases involving children who
are growing up under conditions or circumstances damaging

to a child's sound character development or whose parents

cannot or will not provide proper care.

In some instances thejuvenile court makes a finding that while

there is no juvenile delinquency involved, there is a real need

to do something in the best interests of the child including the

making of a commitment to the Department of Public Wel-

fare.

It is thus a function of the juvenile session to protect the

child who comes before the court either as an accused, a wit-

ness, or a member of the family or circle of someone who is

in trouble.

We do not see that the Probate Court is the proper tribunal

to make these commitments under the existing structure and,

therefore, do not recommend this bill.
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REQUIRING PRETRIAL CONFERENCES AND
ESTABLISHING DEFENSE OF INABILITY TO PAY

IN CONNECTION WITH
COMPLAINTS OF NONSUPPORT

HOUSE . . . ri97l) ... No. 2239

An Act requiring pre-trial conferences and establishing defense of inabil-

ity TO PAY in connection WITH COMPLAINTS OF NON-SUPPORT.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Section 1. Chapter 273 of the General Laws is hereby

2 amended by adding to section 7 thereof the following two new

3 paragraphs: —
4 No proceeding hereunder shall be heard on the merits until

5 there shall have been a reasonable attempt by a probation

6 officer, or if such officer is not available by an investigator

7 appointed by the court for that purpose, to reach a settlement

8 agreement with the father respecting any support payments

9 which are alleged to be in arrears or are alleged not to have

10 been paid. Such probation officer or investigator shall prepare a

11 written record of relevant financial information about the

12 father and of the nature and results of such attempt at settle-

13 ment. No oral or written statement made by the father or by

14 the complainant shall be admissible in any subsequent trial on

15 the merits on the same or any similar charge. Such settlement

16 may include a recommendation to the court that any out-

17 standing support order be reduced, modified or cancelled. A
18 brief written statement of the settlement agreed upon by the

19 parties and recommended by such probation officer or investi-

20 gator shall be submitted promptly to the court for its approval

21 and upon such approval shall become an order of the court

22 punishable by contempt, for the violation of which the fore-

23 going settlement procedure shall be applicable only in the

24 discretion of the probation officer to whom the matter is

25 assigned, or if no probation officer is available in the discretion

26 of the court. The foregoing procedure shall not apply to

27 complaints of non-support which have already been subject to

28 a settlement attempt by the Department of Public Welfare

29 substantially similar to the foregoing procedure.
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30 It shall be a defense to a complaint of non-support here-

31 under that the defendant is and has been financially unable to

32 make payments of support without denying himself and such

33 other dependents as he may have of the necessities of life. In

34 the absence of fraud or mistake, eligibility of the defendant for

35 support by the Commonwealth under chapter one hundred

36 seventeen or chapter one hundred eighteen D of the General

37 Laws, or, in the case of a father who does not have adequate

38 financial means of supporting the complainant other than

39 through compensation from a job, certification of inability to

40 work by a duly licensed physician shall be conclusive proof of

41 such inability to pay.

1 Section 2. Chapter 273 of the General Laws is hereby

2 further amended by adding to section 15 thereof the following

3 two new paragraphs: —
4 No proceeding hereunder shall be heard on the merits until

5 there shall have been a reasonable attempt by a probation

6 officer, or if such officer is not available by an investigator

7 appointed by the court for that purpose, to reach a settlement

8 agreement with the alleged father respecting any support pay-

9 ments which are alleged to be in arrears or are alleged not to

10 have been paid. Such probation officer or investigator shall

1

1

prepare a written record of relevant financial information about

12 the alleged father and of the nature and results of such attempt

13 at settlement. No oral or written statement made by the

14 alleged father or by the complainant shall be admissible in any

15 subsequent trial on the merits on the same or any similar

16 charge. A brief written statement of the settlement agreed

17 upon by the parties and recommended by such probation

18 officer or investigator shall be submitted promptly to the court

19 for its approval and upon such approval shall become an order

20 of the court punishable by contempt for the violation of which

21 the foregoing settlement procedure shall be applicable only in

22 the discretion of the probation officer to whom the matter is

23 assigned, or if no probation officer is available in the discretion

24 of the court. The foregoing procedure shall not apply to

25 complaints of non-support which have already been subject to

26 a settlement attempt by the Department of Public Welfare

27 substantially similar to the foregoing procedure.

28 It shall be a defense to a complaint of non-support here-

29 under that the defendant is and has been financially unable to

30 make payments of support without denying himself and such

31 other dependents as he may have of the necessities of life. In

32 the absence of fraud or mistake, eligibility of the defendant for

33 support by the Commonwealth under chapter one hundred
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34 seventeen or chapter one hundred eighteen D of the General

35 Laws, or, in the case of an alleged father who does not have

36 adequate financial means of supporting the complainant other

37 than through compensation from a job, certification of inabil-

38 ity to work by a duly licensed physician shall be conclusive

39 proof of such inability to pay.

1 Section 3. Chapter 208 of the General Laws is hereby

2 amended by adding to section 35 thereof the following two

3 new paragraphs: —
4 No contempt proceeding for failure to pay alimony shall be

5 heard on the merits until there shall have been a reasonable

6 attempt by a probation officer, or if such officer is not avail-

7 able by an investigator appointed by the court for that pur-

8 pose, to reach a settlement agreement with the spouse of the

9 complainant respecting any alimony payments which are

10 alleged to be in arrears. Such probation officer or investigator

1

1

shall prepare a written record of relevant financial information

12 about the spouse and of the nature and results of such attempt

13 at settlement. No oral or written statement made by the spouse

14 or by the complainant shall be admissible in any subsequent

15 trial on the merits on the same or any similar charge. Such

16 settlement may include a recommendation to the court that

17 any outstanding alimony payments be reduced, modified or

18 cancelled. A brief written statement of the settlement agreed

19 upon by the parties and recommended by such probation

20 officer or investigator shall be submitted promptly to the court

21 for its approval and upon such approval shall become an order

22 of the court punishable by contempt, for the violation of

23 which the foregoing settlement procedure shall be applicable

24 only in the discretion of the probation officer to whom the

25 matter is assigned, or if no probation officer is available in the

26 discretion of the court. The foregoing procedure shall not

27 apply to complaints of failure to pay alimony which have

28 already been subject to a settlement attempt by the Depart-

29 ment of Public Welfare substantially similar to the foregoing

30 procedure.

31 It shall be a defense to a contempt action for failure to pay

32 alimony that the defendant is and has been financially unable

33 to make alimony payments without denying himself and such

34 other dependents as he may have of the necessities of life. In

35 the absence of fraud or mistake, eligibility of the defendant for

36 support by the Commonwealth under chapter one hundred

37 seventeen or chapter one hundred eighteen D of the General

38 Laws, or, in the case of a spouse who does not have adequate

39 financial means of supporting the complainant other than
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40 through compensation from a job, certification of inability to

41 work by a duly licensed physician shall be conclusive proof of

42 such inability to pay.

1 Section 4. Chapter 209 of the General Laws is hereby

2 amended by adding to section 32 thereof the following two

3 new paragraphs: —
4 No contempt proceeding for failure to pay a support order

5 shall be heard on the merits until there shall have been a

6 reasonable attempt by a probation officer, or if such officer is

7 not available by an investigator appointed by the court for that

8 purpose, to reach a settlement agreement with the father

9 respecting any support payments which are alleged to be in

10 arrears. Such probation officer or investigator shall prepare a

11 written record of relevant financial information about the

1

2

father and of the nature and results of such attempt at settle-

13 ment. No oral or written statement made by the father or by

14 the complainant shall be admissible in any subsequent trial on

1

5

the merits on the same or any similar charge. Such settlement

16 may include a recommendation to the court that any out-

17 standing support order be reduced, modified or cancelled. A
18 brief written statement of the settlement agreed upon by the

19 parties and recommended by such probation officer or investi-

20 gator shall be submitted promptly to the court for its approval

21 and upon such approval shall become an order of the court

22 punishable by contempt, for the violation of which the fore-

23 going settlement procedure shall be applicable only in the

24 discretion of the probation officer to whom the matter is

25 assigned, or if no probation officer is available in the discretion

26 of the court. The foregoing procedure shall not apply to

27 complaints of non-support which have already been subject to

28 a settlement attempt by the Department of Public Welfare

29 substantially similar to the foregoing procedure.

30 It shall be a defense to a contempt proceeding for non-

31 support that the defendant is and has been financially unable

32 to make payments of support without denying himself and

33 such other dependents as he may have of the necessities of life.

34 In the absence of fraud or mistake, eligibility of the defendant

35 for support by the Commonwealth under chapter one hundred

36 seventeen or chapter one hundred eighteen D of the General

37 Laws, or, in the case of a father who does not have adequate

38 financial means of supporting the complainant other than

39 through compensation from a job, certification of inability to

40 work by a duly licensed physician shall be conclusive proof of

41 such inability to pay.



P.D. 144 JUDICIAL COUNCIL 75

After H (1971) 2239 was referred to us the author of the

bill contacted the Judicial Council and advised us that a re-

draft of H (1971) 2239 had been prepared and that the propo-

nents of H (1971) 2239 were now mainly interested in the re-

draft. We were advised that the following redraft was what

the advocates of this legislation wished us to consider:

Section 1 . Chapter 273 of the General Laws is hereby amended

by adding to section 1 thereof the following new paragraph

:

No complaint under this section shall proceed to a trial on the

merits until there shall have been a reasonable attempt by a probation

officer, or if such an officer is not available by an investigator ap-

pointed by the court for that purpose, to reach a settlement agreement

with the father respecting any support payments which are alleged to

be in arrears or are alleged not to have been paid. Such probation

officer or investigator shall prepare a written record of relevant in-

formation regarding the father, of the nature and results of such at-

tempt at settlement and of such agreement as may be reached. The

chief justices of the district courts and of the Boston Municipal Court

may make rules and regulations, and prescribe forms, to effectuate

the procedure set forth in this paragraph.

In the course of our discussions we weighed the desirabihty

of the various provisions of H (1971) 2239 and made the de-

termination that it should not be recommended.

We further considered the redraft presented above.

G.L. (Ter. Ed.) Chapter 273, § 1, now reads as follows:

Desertion and nonsupport; failure to provide care

and guidance; conditions damaging to character; de-

cree establishing wife's rights as prima facie evidence.

Any husband or father who without just cause deserts his wife or

minor child, whether by going into another town in the common-
wealth or into another state, and leaves them or any or either of them

without making reasonable provision for their support, and any hus-

band or father who unreasonably neglects or refuses to provide for

the support and maintenance of his wife, whether living with him or

living apart from him for justifiable cause, or of his minor child, and

any husband or father who abandons or leaves his wife or minor child

in danger of becoming a burden upon the public, and any mother

who deserts or wilfully neglects or refuses to provide for the support

and maintenance of her child under the age of sixteen, and any parent

of a minor child, or any guardian with care and custody of a minor

child, or any custodian of a minor child, who wilfully fails to provide
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necessary and proper physical, educational or moral care and guid-

ance, or who permits said child to grow up under conditions or cir-

cumstances damaging to the child's sound character development, or

who fails to provide proper attention for said child, shall be punished

by a fine of not more than five hundred dollars or by imprisonment

for not more than two years, or both. No civil proceeding in any

court shall be held to be a bar to a prosecution hereunder for desertion

or non-support. In a prosecution hereunder for desertion or non-

support against a husband, a decree or judgment of a probate court

in a proceeding in which the husband appeared or was personally

served with process, establishing the right of the wife to live apart, or

her freedom to convey and deal with her property, or the right to the

custody of the children, shall be admissible and shall be prima facie

evidence of such right.

The proposed legislation would require proceedings under

Chapter 273, § 1, to be delayed until an investigation was made

and an attempt was made to secure a settlement agreement

with the "husband or father." A mother who neglects her

children can also be prosecuted. The present § 1 is similar

to the so-called Uniform Desertion and Nonsupport Act.

The purpose of this act is to make it a criminal offense for

a husband or father to neglect to support his wife and children.

We do not wish to engraft upon this criminal statute any

feature which would impair the ability of the court to deal

with a person who deserts his wife and children or who will

not support them. Because it is a criminal statute, there may
be constitutional questions involved in extracting information

from the accused which could conceivably result in his con-

viction.

We do not believe that this proposed legislation should be

adopted, particularly since a criminal prosecution may be in-

volved. We do not recommend any legislation of this kind.

If a person accused of desertion or nonsupport wishes to dis-

cuss his financial situation with the probation department in

order to avoid a sentence or other punitive action, it ought

to be done by him voluntarily once he knows his legal rights

in the matter. Such information could then be used in dispo-

sition of the case if it is found, in fact, that he has violated

the provisions of Chapter 273.
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VII. SPECIAL STUDIES
1. Providing For Uniform Provisions Of Law Concern-

ing Persons Displaced From Their Homes, Busi-

nesses, Or Farms

2. Prohibiting Banks, Trust Companies, and Similar

Corporations From Advertising For Or Soliciting

Fiduciary Business

PROVIDING FOR UNIFORM PROVISIONS OF LAW
CONCERNING PERSONS DISPLACED FROM THEIR

HOMES, BUSINESSES, OR FARMS

HOUSE . . . (1971) ... No. 279

An Act providing for uniform provisions of law concerning persons dis-

placed FROM their homes, BUSINESSES OR FARMS.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Section 1. The General Laws are hereby amended by

2 Striking out chapter 79A and inserting in place thereof the

3 following chapter:

4 CHAPTER 79A
5 RELOCATION ASSISTANCE
6 Section 1. The following terms as used in this chapter shall,

7 unless a different meaning clearly appears from the context,

8 have the following meanings: —
9 "Agency of the Commonwealth," any public body, agency

10 or instrumentality of the commonwealth or of a political sub-

1

1

division of the commonwealth or any agency or instrumentality

12 of two or more states, one of which states is the common-
13 wealth, or of two or more political subdivisions of the com-

14 monwealth.

15 "Acquisition," a taking of real property by eminent domain

16 or through transfer to, or gift to, or purchase by an agency,

17 public or private, authorized to take land by eminent domain,

See H (1972) 33 for similar proposed legislation.
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18 for a purpose for which such real property might have been

19 taken by eminent domain.

20 "Bureau," the bureau of relocation in the department of

21 community affairs.

22 "Business," any lawful entity conducted primarily (1) for

23 the purchase and resale of products, commodities, or other

24 personal property ; (2) for the manufacture, processing, or mar-

25 keting of any such property; (3) for the cultivation, processing,

26 and marketing of timber; (4) for the sale of services; or (5) for

27 assisting in the sale, resale, or marketing of products, commod-
28 ities, personal property, or services by the erection and main-

29 tenance of outdoor advertising displays. Such term does not

31 include a farm operation or the business of an investor in

31 acquiring or holding real property for resale or gain.

32 "Displaced," when used in relation to any person, means any

33 person moved or to be moved from real property on or after

34 the effective date of this chapter as a result of the acquisition

35 or reasonable expectation of acquisition of such property.

36 "Displaced person," (1) Any person who is owner of a

37 business and who, on or after the effective date of this chapter,

38 (a) moves or discontinues such business or an establishment of

39 such business or (b) who is forced to move an outdoor adver-

40 tising display, as a result of the acquisition or reasonable

41 expectation of acquisition of real property, in whole or in part,

42 by taking agency. (2) any person who is operator of a farm

43 operation which moves from real property or is discontinued

44 on or after the effective date of this chapter as a result of the

45 acquisition or reasonable expectation of acquisition of such real

46 property, in whole or in part, by a taking agency; (3) any

47 individual who is the head of a family which moves from real

48 property occupied as a dwelling on or after the effective date

49 of this chapter as a result of the acquisition of such property,

50 in whole or in part, by a taking agency; (4) any individual, not

51 a member of a family, who moves from real property occupied

52 as a dwelling on or before the effective date of this chapter, as

53 a result of the acquisition or reasonable expectation of acquisi-

54 tion of such real property, in whole or in part, by a taking

55 agency; (5) a non-profit organization which moves from real

56 property on or before the effective date of this chapter as a

57 result of the acquisition of such real property, in whole or in

58 part, by a taking agency or by an agency of the common-

59 wealth, or any person, not described in paragraph (1), (2), (3)

60 or (4) of this definition of "displaced person," who moves his

61 property from real property on or after the effective date of

62 this chapter, as a result of the acquisition or reasonable expec-

63 tation of acquisition of such real property, in whole or in part,
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64 by a taking agency.

65 '"Family," two or more individuals living together in the

66 same dwelling unit who are related to each other by blood,

67 marriage, adoption or guardianship.

68 "Farm operation," any activity conducted solely or primarily

69 for the production for sale or for home use, of one or more

70 agricultural products or commodities other than timber, and

71 customarily producing such products or commodities in suffi-

72 cient quantity to be capable of contributing materially to the

73 operator's support.

74 "Farm operator," any owner, part owner, or tenant who
75 operates a farm.

76 "Federal agency," any department, agency or instrumentality

77 in the executive branch of the United States Government

78 (except the National Capital Housing Authority), any wholly

79 owned United States Government Corporation (except the Dis-

80 trict of Columbia Redevelopment Land Agency), and the Arch-

81 itect of the Capitol.

82 "Head of a taking agency," includes a duly designated dele-

83 gate of such agency head.

84 "Owner" and "Person," shall include any individual, or any

85 partnership, corporation, or association, whether organized for

86 profit or not profit or any band, tribe or group of Indians.

87 "Relocation assistance," relocation payments, as provided in

88 this chapter, and relocation assistance program, as provided in

89 this chapter.

90 "Relocation agency," an agency qualified under section two.

91 "Relocation plan," the plan submitted by a relocation

92 agency or taking agency to the bureau in pursuance of section

93 four and section eight.

94 "Taking Agency," a board of officers or oflficials upon

95 whom authority to take real estate by eminent domain on

96 behalf of any body political or corporate has been conferred

97 by law.

98 Section 2. No acquisition which will result in more than five

99 displaced persons shall be made unless and until the bureau has

100 qualified a relocation advisory agency to give relocation assist-

101 ance to the occupants to be displaced. Any agency of the

102 Commonwealth or private agency, may be qualified by the

103 bureau to act as a relocation agency until such time as the

104 bureau may on stated grounds, withdraw qualifications; or the

105 bureau may qualify any agency of the Commonwealth or

106 private agency, proposed by a taking agency to act as a reloca-

107 tion agency with respect to particular acquisitions. The bureau

108 may qualify a taking agency to act as the relocation agency

109 with respect to particular acquisitions.
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110 Sections. A taking agency proposing acquisition which will

111 result in more than five displaced persons shall notify the

1 12 bureau not later than three months prior to such acquisition of

113 the names and addresses of all such occupants, and such other

114 information as the bureau may require by regulation. Within

115 three weeks after such notification and the receipt of such

116 information the bureau shall notify the taking agency whether

117 or not it has qualified any agency or agencies proposed by the

118 taking agency to act as relocation agency with respect to said

119 acquisitions.

120 Section 4. Not later than one month prior to the date of an

121 acquisition which will result in more than five displaced per-

122 sons the taking agency or the relocation agency shall submit to

123 the bureau a relocation plan. The relocation plan shall show

124 the number of displaced persons which will result from the

125 proposed acquisition ; the date on which such displacement will

126 begin ; and shall describe the measures, facilities and services to

127 be provided in order to carry out the provisions of section 13B

128 of this chapter.

129 In the case of any acquisition which will result in at least

130 one displaced person, but less than six displaced persons, the

131 taking agency shall not be required to submit any such reloca-

132 tion plan, but shall be subject to the relocation assistance

133 provisions of this chapter.

134 Section 5. If the costs of relocation assistance of a taking

135 agency are reimbursable in whole or in part by the federal

136 government and the relocation plan is required to be examined

137 and reviewed by an agency or department of the federal

138 government or to comply with the requirements of an agency

139 or department of the federal government, the bureau shall

140 receive the relocation plan for informational purposes and for

141 the purposes of section nine. Any relocation assistance required

142 under this chapter which is in addition to applicable require-

143 ments under federal law shall be subject to review by the

144 bureau to determine whether there has been compliance with

145 the provisions of section four. The bureau shall approve any

146 plan which has been approved by such agency or department

147 of the federal government and complies with requirements for

148 such additional relocation assistance.

149 The bureau shall review all other relocation plans to deter-

150 mine whether there has been compliance with the requirements

151 of section four and any regulations which are issued from time

152 to time by the bureau in pursuance thereof, to determine

153 whether there has been adequate provision for the needs of

154 persons who are or will become displaced persons and whether

1 55 there are adequate relocation housing and business locations for
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156 such displaced persons. The bureau shall approve any relocation

157 plan which complies with the aforesaid requirements.

158 Section 6. After approval has been granted in accordance

159 with the provisions of section five, the taking agency may
160 make acquisition and the relocation agency shall be authorized

161 to carry out the relocation plan; provided, however, that in

162 order to prevent an economic or other hardship to any owner
163 or occupant of real property, the bureau may authorize the

164 acquisition of such property prior to the approval of the

165 relocation plan; and provided, further, that the price paid for

166 property so taken shall not be used or be a factor in determin-

167 ing the acquisition price of any other property to be acquired

168 in the same general area.

169 Section 7. At the time of acquisition a displaced person shall

170 be given written notice informing him of his rights to reloca-

171 tion assistance and that a petition based on eligibility for a

172 relocation payment authorized by this chapter, or the amount
173 of payment, may be presented to the taking agency or its

174 designee and describing the procedure to be followed on such

175 petition.

176 Within three months after a displaced person has been noti-

177 fied in writing of the amount of the relocation payment due

178 him or his eligibility for a relocation payment authorized by

179 this chapter, such person may petition the taking agency or its

180 designee for such relocation payment as he may be entitled to

181 by law. Within thirty days after the date any such petition is

182 filed, the taking agency or its designee shall determine if an

183 additional payment is due and, if found due, shall pay such

184 additional amount promptly.

185 Any displaced person who fails to petition the taking agency

186 or its designee within said three months shall be deemed to

187 have waived his right to such additional payment.

188 Any displaced person aggrieved by the determination of the

189 taking agency under this section may appeal to the bureau

190 within thirty days of the date of receipt of notice of said

191 determination and the disposition of said bureau shall be final.

192 Any additional amounts determined by said bureau to be due

193 shall be paid to such displaced person within sixty days after

194 such determination.

195 Section 8. The taking agency or relocation agency shall

196 inform the bureau of any substantial changes made in the

197 relocation plan after approval under section five; and such

198 changes shall be subject to review and approval under the

199 provisions of section five.

200 Section 9. If the bureau determines that a taking agency or

201 relocation agency is proceeding with a project in disregard of a
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202 relocation plan approved under section five, and that relocation

203 assistance being given does not comply with the requirements

204 of this chapter, the bureau shall so notify the relocation agency

205 and the taking in writing, and may suspend its approval of the

206 plan. Upon receipt of written notice of such suspension, the

207 taking agency shall not further displace persons until the bu-

208 reau notifies it in writing that such suspension is withdrawn.

209 Written notice of suspension shall be sent by registered mail,

210 and shall state the specific reasons for such suspension.

211 Section 10. If a relocation plan required by section four is

212 disapproved under section five, or approval is suspended under

213 section nine, because the bureau determines that adequate

214 relocation housing is not available, the taking agency may file

215 with the bureau its certificate that the project involved is an

216 emergency project which must be carried out in spite of the

217 unavailability of such housing. If the bureau, after considering

218 the foregoing and such other evidence as is deemed pertinent,

219 determines that the project involved is an emergency project

220 and that public interest demands the displacement of occupants

221 even though adequate relocation housing may be unavailable,

222 emergency approval may be given, provided the relocation plan

223 is satisfactory to the bureau in other respects.

224 Section 11. Whenever any money is appropriated by the

225 general court for the acquisition of property by eminent do-

226 main the taking agency may expend therefrom such sums as

227 may be necessary for relocation plans, relocation assistance and

228 relocation payments, and may advance any money so appropri-

229 ated to relocation agency for such purpose.

230 Section 12. The bureau may promulgate regulations to carry

231 out the purposes of this chapter, and may agree to waive with

232 respect to any particular acquisition any provision of this

233 chapter which would constitute a bar to federal reimbursement

234 otherwise available with respect to any project on account of

235 which such acquisition is proposed.

236 Section 13. On and after the effective date of the chapter,

237 whenever an acquisition results in a displaced person the taking

238 agency shall provide the following relocation payments pro-

239 gram, relocation assistance program and assurance of availabil-

240 ity of housing to such displaced person for moves from such

241 property: —
242 A. Relocation Payments Program

243 (i) Fair and reasonable relocation payments to dis-

244 placed persons, including: —
245 (a) his reasonable and necessary expenses in moving

246 himself, his family, his business, farm operation,

247 or other personal property, and for his reason-
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248 able and necessary expenses in searching for a

249 replacement property;

250 (b) if he disposes of personal property on moving

251 his business or farm operation and replaces such

252 property at the new location at a price exceed-

253 ing any sum received from disposing of such

254 property, the amount of the difference between

255 such prices not to exceed the estimated cost of

256 moving the property or its marlcet value which-

257 ever is less.

258 (c) all such payments shall be in accordance with

259 regulations established by the bureau, except

260 where such payments are reimbursed in whole

261 or in part by the Federal government. Whenever

262 such payments are reimbursed in whole or in

263 part by the Federal government the provisions

264 of section of this chapter shall apply. Not-

265 withstanding any other provisions of this chap-

266 ter, any business, which is not being displaced

267 shall be eligible for actual moving expenses with

268 respect to its outdoor advertising displays being

269 moved as a result of acquisition or reasonable

270 expectation of acquisition of real property, in

271 whole or in part. No other payment for moving

272 of outdoor advertising displays shall be made

273 under subsections A (2) through A (6), inclusive,

274 of this section.

275 (2) Any displaced person who moves from a dwelling

276 who elects to accept the payments authorized by

277 this subsection in lieu of payments authorized by

278 subsection A(l) of this section may receive —
279 (a) a moving expense allowance, not to exceed

280 $200 and determined according to a schedule

281 established in accordance with the regulations of

282 the bureau, except that the provisions of section

283 of this chapter shall apply whenever such

284 expense allowance is reimbursed in whole or in

285 part by the Federal government; and

286 (b) a dislocation allowance of $100.

287 (3) In addition to amounts otherwise authorized by

288 subsection A (1) or A (2), a payment to any dis-

289 placed person who moves or discontinues his busi-

290 ness provided the average annual net earnings of the

291 business is less than $10,000 per year. This payment

292 shall be in an amount equal to average annual net

293 earnings of the business, except that such payment
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294 shall not be less than $2,500 nor more than $5,000.

295 Notwithstanding the preceding sentence, in the case

296 of a displaced person who is sixty years of age or

297 over, this payment shall be in an amount equal to

298 three times the average annual net earnings of the

299 business or $6,000, whichever is the lesser.

300 (a) No payment shall be made under this subsection

301 unless the taking agency is satisfied that the

302 business cannot be relocated without a sub-

303 stantial loss of its existing patronage and, in

304 addition, is not part of a commercial enterprise

305 having at least one other establishment, not be-

306 ing acquired, which is engaged in the same or

307 similar business.

308 (b) For purposes of this subsection, the term "aver-

309 age annual net earnings" means one-half of any

310 net earnings of the business, before Federal,

311 State, and local income taxes, during the two

312 taxable years immediately preceding the taxable

313 year in which such business moves from the real

314 property acquired, and includes any compensa-

315 tion paid by the business to the owner, his

316 spouse, or his dependents during such two-year

317 period.

318 (4) In addition to amounts otherwise authorized by this

319 section the taking agency shall make a payment to

320 any displaced persons who moves or discontinues a

321 farm operation, provided the average annual net

322 earnings of the farm operation are less than $10,000

323 per year. This payment shall be in an amount equal

324 to the average annual net earnings of the farm

325 operation, except that such payment shall not be

326 less than $2,500 nor more than $5,000. Notwith-

327 standing the preceding sentence, in the case of a

328 displaced person who is sixty years of age or over,

329 this payment shall be in an amount equal to three

330 times the average annual net earnings of the busi-

331 ness or $6,000, whichever is less.

332 (a) In case the entire farm operation is not acquired

333 by the taking agency the payment authorized by

334 this subsection shall be made only if the taking

335 agency determines that the property not ac-

336 quired is no longer an economic unit.

337 (b) For purposes of this subsection, the term "aver-

338 age annual net earnings" means one-half of any

339 net earnings of the business, before Federal,
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340 State, and local income taxes, during the two

341 taxable years immediately preceding the taxable

342 year in which such business moves from the real

343 property acquired, and includes any compensa-

344 tion paid by the business to the owner, his

345 spouse, or his dependents during such two-year

346 period.

347 (5) In addition to amounts otherwise authorized by this

348 section, the taking agency shall make a payment to

349 a displaced person who is the owner of real prop-

350 erty which is improved by a single-, two-, or three-

351 family dwelling actually owned and occupied by the

352 owner for not less than one year prior to the

353 initiation of negotiations for the acquisition of such

354 property. Such payment, not to exceed $5,000,

355 shall be the amount, if any, which, when added to

356 the acquisition payment, equals the average price

357 required for a decent, safe, and sanitary dwelling of

358 modest standards adequate to accommodate the dis-

359 placed owner, reasonably accessible to public serv-

360 ices and places of employment. Such payment shall

361 be made only to a displaced owner who purchases

362 another dwelling within one year after the date on

363 which he is required to move from the dwelling

364 acquired for the project.

365 (a) The bureau shall determine the prices prevailing

366 in the locality for dwellings meeting the require-

367 ments of the above paragraph for a taking agen-

368 cy making such payments, except the provisions

369 of section of this chapter shall apply when-

370 ever such payments are reimbursed in whole or

371 in part by the Federal government.

372 (6) In addition to amounts otherwise authorized by this

373 section, the taking agency shall make a payment to

374 any individual or family displaced from a dwelling

375 and not eligible to receive a payment under subsec-

376 tion A (5) of this section provided such dwelling was

377 actually and lawfully occupied by such individual or

378 family for not less than ninety days prior to the

379 initiation of negotiations for acquisition of such

380 property. Such payment, not to exceed $1,500,

381 shall be an amount which —
382 (a) is necessary to make the down payment on the

383 purchase of a decent, safe, and sanitary dwelling

384 of modest standards adequate in the size to

385 accommodate the displaced individual or family
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386 in areas not generally less desirable in regard to

387 public utilities and public and commercial facili-

388 ties; or

389 (b) when added to 20 per centum of the income of

390 the displaced individual or family during the

391 two-year period immediately preceding displace-

392 ment, equals the average rental required for a

393 two-year period for a decent, safe, and sanitary

394 dwelling of modest standards adequate in size to

395 accommodate the displaced individual or family

396 in areas not generally less desirable in regard to

397 public utilities and public and commercial facili-

398 ties. A payment made pursuant to sub-

399 section A (6) (b) shall be made only to an individ-

400 ual or family who is unable to secure a dwelling

401 in low-rent housing assisted under the United

402 States Housing Act of 1937 or a dwelling unit

403 assisted under section 101 of the United States

404 Housing and Urban Development Act of 1965

405 or under a State or local program found by the

406 bureau to have the same general purposes as a

407 Federal program under such Acts, except the

408 provisions of section of this chapter shall

409 apply whenever such payment is reimbursed in

410 whole or in part by the Federal government.

411 (c) The bureau shall determine the amount of assist-

412 ance under subsections A(6)(a) and (b) accord-

413 ing to family size, family or individual income,

414 average rents required, or similar consideration

415 for the taking agency making such payments,

416 except that the provisions of section of this

417 chapter shall apply whenever the amount of

418 assistance under such subsections is reimbursed

419 in whole or in part by the Federal government.

420 (7) The payments provided for in the above sub-

421 section A (Relocation Payments Program) shall be

422 made administratively by the head of the taking

423 agency acquiring such real property, and none of

424 the provisions of this section shall in any way affect

425 any condemnation action or the just compensation

426 to be determined or paid to the landowner in such

427 action.

428

429 B. Relocation Assistance Program

430 (1) Shall include such measures, facilities, or services as

431 may be necessary or appropriate in order —
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432 (a) to determine the needs, if any, of displaced

433 families, individuals, business concerns, and

434 farm operators for relocation assistance;

435 (b) to assure that, within a reasonable period of

436 time, prior to displacement there will be avail-

437 able in areas not generally less desirable in

438 regard to public utilities and public and com-

439 mercial facilities and at rents or prices within

440 the financial means of the families and individ-

441 uals displaced, decent, safe, and sanitary dwell-

442 ings, equal in number to the number of and

443 available to such displaced families and individ-

444 uals and reasonably accessible to their places of

445 employment except that the bureau may pre-

446 scribe by regulation situations when such assur-

447 ances may be waived;

448 (c) to assist owners of displaced businesses, non-

449 profit organizations, and farm operators in ob-

450 taining and becoming established in suitable lo-

451 cations;

452 (d) to supply information concerning the Federal

453 housing programs, the small business disaster

454 loan program under section 7(b)(3) of the Small

455 Business Act, and other State or Federal pro-

456 grams offering assistance to displaced persons;

457 (e) to assist in minimizing hardships to displaced

458 persons in adjusting to relocation; and

459 (f) to assure, to the greatest extent practicable, the

460 coordination of relocation activities with other

461 project activities and other planned or proposed

462 governmental actions in the community or near-

463 by areas which may affect the carrying out of

464 the relocation program;

465 (g) to provide a feasible method for the temporary

466 relocation of families and individuals displaced

467 from the property acquired,

468 (h) to give satisfactory assurance to the bureau that

469 within a reasonable period of time prior to dis-

470 placement, there will be available in areas not

471 generally less desirable in regard to public util-

472 ities and public and commercial facilities and at

473 rents or prices within the financial means of the

474 families and individuals displaced, decent, safe,

475 and sanitary dwellings equal in number to the

476 number of and available to such displaced fami-

477 lies and individuals and reasonably accessible to
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478 their places of employment.

479 (2) A taking agency may make relocation payments or

480 provide relocation assistance or otherwise carry out

481 its functions under this Act by utilizing the facili-

482 ties, personnel, and services of any other agency of

483 the Commonwealth having an established organiza-

484 tion for conducting relocation assistance programs.

485 Section 14.

486 A. Any grant from, or contract or agreement with a Federal

487 agency under which Federal financial assistance is available to

488 pay the cost, in whole or in part, in connection with the

489 acquisition of real property, or the improvement for which

490 such property is acquired, may include or may be amended to

491 include the terms and conditions set forth in section 13 of this

492 chapter.

493 B. Whenever in relation to an acquisition a taking agency is

494 reimbursed in whole or in part by the Federal government for

495 the costs of relocation assistance and relocation payments pro-

496 grams then the relocation payments and relocation assistance

497 program requirements of the Federal agency providing such

498 reimbursement shall apply to that acquisition instead of the

499 provisions of section 13 of this chapter. However, if the reloca-

500 tion payments and relocation assistance programs provided for

501 in section 13 of this chapter are in addition to the applicable

502 requirements of the Federal agency providing reimbursement

503 for relocation payments and relocation assistance programs in

504 relation to an acquisition, then such additional relocation pay-

505 ments and relocation assistance program provisions shall be

506 applicable in regard to such acquisition.

507 C. The provisions of this Act shall not be applicable to any

508 situation which comes within the provisions of the first sen-

509 tence of paragraph (8) of section 15 of the United States

510 Housing Act of 1937 (42 U.S.C. 1415 (8) ).

511 Section 15. Relocation payments granted under the provi-

512 sions of this chapter shall not be subject to attachment by

513 trustee process or otherwise, nor shall they be subject to be

514 taken on execution or other process.

1 Section 2. Chapter 79 of the General Laws is hereby

2 amended by striking out section 6A.

1 Section 3. Section 12 of chapter 79 of the General Laws,

2 as most recently amended by section 5 of chapter 759 of the

3 acts of 1968, is hereby amended by striking out the last

4 sentence thereof.
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1 Section 4. Chapter 81 of the General Laws is hereby

2 amended by striking out section 7J.

1 Section 5. Any rights or liabilities now existing under

2 prior laws or portions thereof shall not be affected by the

3 repeal of such prior laws or portions thereof by this act.

4 All petitions, hearings, actions at law or in equity, or other

5 proceedings pending immediately prior to the effective date of

6 this act before any court of law or administrative tribunal

7 under prior laws or portions thereof shall continue unabated

8 and shall not be affected by the repeal of such prior laws or

9 portions thereof by this act.

10 All contracts and obligations duly in effect immediately

11 prior to the effective date of this act under prior laws or

12 portions thereof shall continue in full force and effect and shall

13 not be affected by the repeal of such prior laws or portions

14 thereof by this act.

15 All orders, rules, and regulations now existing and duly

lb promulgated under prior laws or portions thereof shall not be

17 affected by the repeal of such prior laws or portions thereof by

18 this act but shall remain in full force and effect until super-

19 seded, revised, or rescinded in accordance with law.

1 Section 6. The provisions of this act shall take effect

2 upon the effective date set forth in Federal legislation.

BACKGROUND

In 1965 the General Court enacted St. 1964 c. 790 § 4 which

has become G.L. (Ter. Ed.) Chapter 79A. Chapter 79A was
amended in 1968.

It is important to make a distinction between damages for

the taking of property for a public purpose on the one hand
and the granting of assistance and public funds to those who
are affected by the taking of property for some federal, state,

or local project.

At the time of the redevelopment of the West End in Bos-

ton, one of the first urban renewal projects in this area, there

was a sociological emasculation of major proportions. There

was httle by way of assistance, either social or financial, to the

persons affected by the taking of the West End area for urban
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renewal. All levels of government — federal, state and mu-
nicipal — learned the lesson from experiences such as those

found in the West End situation. It was learned that payment

for property taken for a public purpose was not the only obli-

gation of government. It was recognized that when a project

of major proportions is planned there must be provision

for the physical relocation of the residents and business peo-

ple in the area. In carrying out such a relocation plan it may
develop that the assistance needed by some will be minimal.

Some will find new quarters for a residence or a business and

the payment of moving expenses and incidentals will be suf-

ficient. Other persons may need more substantial help in ac-

quiring a new business location or a new residence. Some
"dislocated" people will obviously be tenants with no leases

and with no legal interest in the land or buildings taken for

the public purpose. Such persons will not be entitled to an

award of damages for the taking of their property. G.L. (Ter.

Ed.) Chapter 79 is the statute which deals with land damages

so-called or the taking of property by eminent domain for

public purposes.

Sometimes the concept of public purpose becomes enlarged

to include redevelopment of an area by essentially private in-

terest for essentially private profit. When this is done, it is

argued that the public good is served. There have been court

battles over this concept such as Moskow v. B.R.A., 349 Mass.

553.

Whether the taking of an area be for a new fire station, a

new city facihty, a new state building, or for redevelopment

by private parties in the public interest, there is a necessity to

recognize the rights of those who are affected by the project.

To protect such people and to give them assistance. Chapter

79A was enacted in 1965 and amended in 1968.

Special attention is directed to § 4 of Chapter 79A which

now reads as follows

:

Relocation plans; submission; contents. Not later

than one month prior to the date of an acquisition involving the dis-



P.D. 144 JUDICIAL COUNCIL 91

placements of occupants of more than five dwelling units or more
than five business units the taking agency or the relocation agency

shall submit to the bureau a relocation plan. The relocation plan

shall show the number of individuals, families and business concerns

to be displaced on account of the proposed acquisitions; the date on

which such displacement will begin ; the needs of the occupants to be

displaced for relocation assistance; the availability of safe, decent,

sanitary housing and commercial buildings within the means of occu-

pants to be displaced; a program for their relocation; and a demon-

stration in accordance with bureau regulations that the relocation

agency has coordinated the plan with other planned or proposed

land acquisitions in the city or town which may affect the carrying

out of the relocation program.

In the case of any acquisition involving the displacement of the

occupants of less than six dwelling units or less than six business units,

the taking agency shall not be required to submit any such relocation

plan, but shall be subject to the provision of section seven and shall

pay any such displaced occupant relocation payments, as set forth in

section seven.

It is here that one finds the area of conflict between the

governmental agency which is proposing the project, such as

a new highway or a reconstructed section of the city, and the

governmental agency which is interested in the welfare of the

residents and business people in the area. Since the large

business firms and substantial property owners can do much
to protect their own interests, the problem involves the small

businessman and the moderate- to low-income residents more
than others. It should be understood that all levels of society

and all manner of business enterprises are protected by legis-

lation requiring relocation assistance.

In Massachusetts relocation plans must be submitted to the

Department of Community Affairs by virtue of G.L. (Ter.

Ed.) Chapter 79A, § 4. The promotional agency such as the

Department of Public Works which wishes to build a new
road must provide a plan acceptable to the Department of

Community Aff'airs which will show that arrangements are

being made for relocation. The effectiveness and practicality

of the plan and the expenses entailed in carrying it out can

obviously be the subject of considerable controversy and may
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even cause such controversy that the project will cease to make
any progress because no reasonable relocation plan can be

devised.

FEDERAL LEGISLATION

On January 2, 1971, Congress enacted P.L. 91-646 which is

the Uniform Relocation Assistance and Real Property Ac-

quisition Policy Act of 1970. The purpose of this act was to

"provide for uniform and equitable treatment of persons dis-

placed from their homes, businesses, or farms by federal and

federally assisted programs and to estabhsh uniform and eq-

uitable land acquisition policies for federal and federally as-

sisted programs."

Under P.L. 91-646, Sec. 207, the state must conform its

procedures and its relocation assistance payments to federal

law.

P.L. 91-646, Sec. 207, reads as follows:

State Required to furnish Real Property Incident

to Federal Assistance (Local Cooperation). Whenever

real property is acquired by a State agency and furnished as a re-

quired contribution incident to a Federal program or project, the

Federal agency having authority over the program or project may

not accept such property unless such State agency has made all pay-

ments and provided all assistance and assurances, as are required of

a State agency by sections 210 and 305 of this Act. Such State agency

shall pay the cost of such requirements in the same manner and to

the same extent as the real property acquired for such project, except

that in the case of any real property acquisition or displacement oc-

curring prior to July 1, 1972, such Federal agency shall pay 100 per

centum of the first $25,000 of the cost of providing such payments

and assistance.

In our view, it is not necessary for the Commonwealth of

Massachusetts to reenact P.L. 91-646 in order to meet the re-

quirement that the Commonwealth must give relocation assis-

tance according to the policies adopted by the federal govern-

ment or risk the loss of federal funds.
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Massachusetts now has a relocation assistance law, G.L.

(Ter. Ed.) Chapter 79A, which goes part of the way at least,

and probably goes a long way to meet any federal require-

ment, even under P.L. 91-646.

THE PROPOSED AMENDMENT — H 279

Section 13 provides a detailed relocation payment schedule

which may be more liberal than those provided by existing

Chapter 79A. Under Chapter 79A as it now stands there is

a statutory hmit on "moving costs" of $200 in the case of

residences and a limit of $3,000 in the case of businesses.

These statutory limits do not at present mean that in a fed-

erally assisted project only these sums can be paid. Addi-

tional payments can be made from federal funds and this has

been done. Section 13 of H (1971) 279 provides statutory

payments which are consistent with those mentioned in P.L.

91-646 and in federal law which preceded the Uniform Relo-

cation Assistance Act (P.L. 91-646).

It is necessary to keep in mind that regulations relative to

relocation assistance are now authorized by § 12 of Chapter

79A which reads as follows

:

Regulations; powers of bureau. The bureau may promul-

gate regulations to carry out the purposes of this chapter, and may
agree to waive with respect to any particular acquisition any provi-

sions of this chapter which would constitute a bar to federal reim-

bursement otherwise available with respect to any project on account

of which such acquisition is proposed.

Section 12 of H (1971) 279 (lines 230 to 235 inclusive) is

identical with the existing § 12 of Chapter 79A.

Accordingly, the regulations issued in late 1971 by the De-

partment of Community Affairs under § 12 of Chapter 79A
implement the existing legislation and spell out in detail when
payments will be made and to what extent. These regulations,

which are far too comprehensive to include here, appear to

conform to the mandates of the federal statutes. There are
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also regulations issued by federal agencies including the De-

partment of Transportation. It is understood that HUD and

other agencies of the federal government are in the process of

putting out a final "uniform" code of regulations dealing with

relocation assistance. If the Massachusetts regulations con-

form to the federal regulations, and this seems to be the case,

the necessity for new statutes is not so pressing as some might

urge.

There is a definite necessity to try to balance the interest of

the taking agency against the interest of those affected per-

sonally. Legislation should be directed to achieving a balance

of these interests, and this principle should guide the General

Court in whatever proposals might be submitted to it either

by the Department of Public Works, the Department of Com-
munity Affairs, or any other interested source.

POSITION OF THE JUDICIAL COUNCIL

We have considered the views of the Department of Public

Works of the Commonwealth, a proposed redraft of H (1971)

279 prepared by that department, the views of experts in the

B.R.A., the views of experts in the Department of Community

Affairs of the Commonwealth, various federal and state regu-

lations, and the applicable federal law (P.L. 91-646).

(1) We are of the opinion that such amendments as may
be necessary to conform Chapter 79A to the requirements of

P.L. 91-646 are in order and that the General Court should

enact any amendments which may be necessary to assure that

the Commonwealth does not lose federal funds by reason of

failure to comply with P.L. 91-646. We particularly point out

the provisions of Section 305 of P.L. 91-646 which reads as

follows

:

Requirements for Uniform Land Acquisition Poli-

cies; Payments of Expenses Incidental to Transfer of

Real Property to State; Payment of Litigation Expenses
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in Certain Cases. Notwithstanding any other law, the head of

a Federal agency shall not approve any program or project or any

grant to, or contract or agreement with, a State agency under which

Federal financial assistance will be available to pay all or part of the

cost of any program or project which will result in the acquisition of

real property on and after the effective date of this title, unless he re-

ceives satisfactory assurances from such State agency that —
(1) in acquiring real property it will be guided, to the greatest ex-

tent practicable under State law, by the land acquisition policies in

section 301 and the provisions of section 302, and

(2) property owners will be paid or reimbursed for necessary ex-

penses as specified in section 303 and 304.

(2) The Judicial Council does not make any recommenda-
tions nor take any position on the matter of relocation assist-

ance where no federal funds are involved. If relocation assist-

ance is to be given in such cases, the determination should be

made by the General Court as a matter of legislative policy.

(3) If § 13 of Chapter 79A — which spells out in the stat-

ute the amount of relocation assistance — is necessary in

order to qualify for federal funds, we recommend that Chap-
ter 79A be amended by adding the provisions contained in

Section 13 of H (1971) 279 and by eliminating the limits in §

1 of Chapter 79A for "moving costs."

If the same result — conformity to the federal law — can

be achieved by the existing regulations, we see no need to

make any change in Chapter 79A.

(4) We have learned that some persons affected by eminent

domain consider that relocation assistance should be part of

the damages awarded by a jury under Chapter 79. Those
who make this contention point to Chapter 79, § 12, which

reads as follows:

Measure of damages; federal reimbursement. The

damages for property taken under this chapter shall be fixed at the

value thereof before the recording of the order of taking, and in case

only part of a parcel of land is taken there shall be included damages

for all injury to the part not taken caused by the taking or by the

public improvement for which the taking is made; and there shall be

deducted the benefit accruing to the part not taken unless it was
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stated in the order of taking that betterments were to be assessed.

In determining the damages to a parcel of land injured when no part

of it has been taken, regard shall be had only to such injury as is spe-

cial and peculiar to such parcel, and there shall be deducted the ben-

efit accruing to such parcel, unless it was stated in the order of taking,

or if there was no taking in the order for the establishment, construc-

tion, alteration, repair or discontinuance of the public improvement

which caused the injury, that betterments were to be assessed. When-

ever the title or interest taken is such that the property will be exempt

from taxation so long as it is held and used for the purposes for

which it is taken, the damages for the taking shall include an amount

separately determined and stated which shall be estimated to be equal

to that portion of the tax assessed upon the property in the year it is

taken which, if the tax were apportioned pro rata according to the

number of days in such year, would be allocable to the days ensuing

after the taking. Notwithstanding the other provisions of this sec-

tion, in a program eligible for federal financial assistance, whenever

the federal government authorizes a federal agency to allow a meas-

ure of damage, or other standard for payments to owners of property

taken which would increase the payments to said owners over the

measure of damages set forth hereunder, then in such cases the meas-

ure of damages shall be the measure of damages set forth hereunder

plus any such increase, provided that the taking agency will receive

partial or full reimbursement from the federal government for such

increase.

The last sentence in § 12 above should not be twisted in

any way to make it appear that relocation assistance is some-

thing which should be decided by a jury. Relocation assist-

ance is not an element of damage in an eminent domain case.

The amount of such assistance is not a matter which should

be tried out before a jury. Relocation assistance is not a pay-

ment for the taking of property by the eminent domain powers

of the government; it is a payment for a method of assistance

which is offered by the government to lessen the adverse im-

pact of a public project on those whose businesses and resi-

dential quarters are affected. It is offered as a social service

primarily.

To avoid any further misunderstanding we strongly rec-

ommend the following draft act:
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1972 DRAFT ACT
Be it enacted by the Senate and House of Representatives in Gen-

eral Court assembled, and by the authority of the same, as follows:

Section 12 of Chapter 79 of the General Laws as most recently

amended is hereby further amended by striking out of the last sen-

tence of said section 12 the words: or other standard for payments

to owners of property taken which would increase the payments so

that said last sentence of section 12 shall read: Notwithstanding the

other provisions of this section, in a program eligible for federal finan-

cial assistance, whenever the federal government authorizes a federal

agency to allow a measure of damage to said owners over the measure

of damages set forth hereunder, then in such cases the measure of

damages shall be the measure of damages set forth hereunder plus

any such increase, provided that the taking agency will receive partial

or full reimbursement from the federal government for such increase.

PROHIBITING BANKS, TRUST COMPANIES, AND
SIMILAR CORPORATIONS FROM ADVERTISING
FOR OR SOLICITING FIDUCIARY BUSINESS

HOUSE . . . (1971) ... No. 2968

An Act to prohibit banks, trust companies and similar corporations from

advertising for or soliciting fiduciary business.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Chapter 167 of the General Laws is hereby amended by

2 inserting after section 13 the following section: —
3 Section 13A. No bank, trust company or similar corpora-

4 tion, foreign or domestic, or any national bank shall advertise

5 or solicit its employment or use in a fiduciary capacity or

6 advertise or circularize or by any other promotional media

7 present to the public the fact that it is authorized to act as

8 executor, administrator or in any other fiduciary capacity. Any
9 violation of this section may be brought to the attention of the

10 supreme judicial or superior court by an information or other

11 appropriate procedure in the name of the attorney general.

12 Upon such information or other proceeding, the court may
13 issue an injunction restraining such violation and make such

14 other orders and decrees as equity and justice may require.
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Under the provisions of G.L. (Ter. Ed.) Chapter 172, § 70,

a trust company incorporated in the Commonwealth of Mas-

sachusetts has certain specific powers.

A trust company is primarily a commercial bank owned by

its stockholders and carried on for profit. Trust business,

so-called, is also carried on by banks chartered by the federal

government. Under Chapter 172, § 70, the trust company
has the following general powers since 1961:

The trust department of such corporation shall, subject to the

limitations contained in this chapter, have the following powers:

1

.

To hold money or property in trust or on deposit from execu-

tors, administrators, assignees, guardians, conservators and trustees

upon such terms and conditions as may be agreed upon;

2. To be appointed and to act as executor of a will, codicil, or

writing testamentary, administrator with the will annexed, adminis-

trator of the estate of any person, receiver, assignee, guardian, con-

servator or trustee under a will or instrument creating a trust for the

care and management of property, under the same circumstances, in

the same manner, and subject to the same control by the court having

jurisdiction of the same, as a legally qualified individual ; to act in any

other fiduciary capacity not expressly prohibited by the laws of this

commonwealth; provided, however, that any such appointment as

guardian shall apply to the estate and not to the person of the ward;

3. To act as agent for the purpose of issuing, transferring, reg-

istering, or countersigning the certificates of stock, bonds, or other

evidences of indebtedness or legal or beneficial ownership of a corpo-

ration, association, trust, municipal corporation, state or national

government, on such terms as may be agreed upon

;

4. To act as trustee or financial or other agent for a person, as-

sociation, trust, corporation, municipal corporation or government,

and in their behalf to negotiate loans and the sale, purchase or other

disposition or acquisition of securities or other property; to act as

trustee for the holders of obligations, shares, or evidences of interest

or ownership of a corporation or other issuer, and for any such pur-

poses to receive transfers or deposits of money or of real and person-

al property upon such terms as may be agreed upon

;

5. To perform any and all functions and engage in any and all

business customarily engaged in by trust departments of banks in

this commonwealth, provided that the same is not expressly prohib-

ited by the laws of this commonwealth.

It is also noteworthy that a trust company, by virtue of
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Chapter 172, has a broader authority than is supposed. In §

4 we find

:

A trust company shall have all the powers and privileges speci-

fied in this chapter and whatever further incidental powers may fairly

be implied from those expressly conferred and such as are reasonbly

necessary to enable it to exercise fully those powers according to

common commercial banking customs and usages.

We do not think it necessary to engage in a discussion of a

trust company's powers under the National Banking Law ex-

cept to say that they are at least equal to the authority set

forth in G.L. (Ter. Ed.) Chapter 172, § 70, set forth above.

A trust company is therefore engaged in a useful and legit-

imate business which it carries on for the profit of its stock-

holders. In Massachusetts there are organizations such as the

Massachusetts Company (formerly the Massachusetts Hospi-

tal Life Insurance Company) which have authority by special

act to function as a corporate trustee. In this Commonwealth
the trust business has always been carried on by persons of

skill and integrity. Some so-called private trustees have main-

tained a trust business over two or three generations.

Beginning in approximately 1948 many of the Boston trust

institutions began establishing common trust funds. The pur-

pose of these common trust funds was to afford an investment

opportunity for smaller estates and trusts similar in nature to

mutual funds which were then having a renaissance. Today
untold millions are held in common trust funds by trust insti-

tutions. Individual trusts hold shares in the diversified com-

mon funds. Some of these common funds reflect investments

in bonds, a mixture of bonds and stocks, common stocks

alone, and even other varieties of investments.

In addition to the tremendous assets held in common funds,

the trust institutions separately administer individual trust

funds by virtue of appointment as executor, administrator,

and trustee.

Corporate fiduciaries actively seek business as executors,

administrators, trustees, guardians, and conservators.
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The income to the corporate fiduciary is derived from two

main sources:

First, it is customary to make a charge of a percentage of the

income each year. In addition, a further charge is made which

amounts to a percentage of the principal sum invested. It would

appear that most trust companies have charges which are similar.

The charges for administration of assets invested in a common trust

fund are usually less, sometimes by 50 percent, than the charge for a

separately administered trust at the same institution. Extra charges

are made for additional services.

Second, there is the commission for acting as executor, adminis-

trator, guardian, or conservator.

If a bank is executor of an estate of $100,000, it is conceiv-

able that the executor's minimum commission might be

$3,000. This is an arbitrary figure which does not take into

consideration complications in the settlement of the estate.

BUSINESS COMPETITION

In discharging the function of administrator or executor

the corporate fiduciary is engaged in competition with private

individuals including lawyers and accountants, both of whom
by their professional training may be qualified as much as any

bank to discharge the duties of administrator, executor or

trustee. In addition to lawyers and accountants, there are

many men and women of business and affairs who are entirely

competent to act as executors, administrators, and trustees.

THE DUTIES OF AN EXECUTOR

The following is a list of some of the principal duties of an

executor or administrator. If there is no will, the require-

ments pertaining to the will are not applicable. This fist was

prepared by one of the large Boston trust companies.

1. Preliminary Steps: Confer with attorney who drew
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the Will, and meet with all who are properly interested in

the estate.

2. Safeguard Assets : Pending qualification, protect prop-

erty, check insurance, notify banks, examine records.

3. Probate Will: Have attorney probate Will and defend if

will contested. In conjunction with attorney locate wit-

nesses and heirs
;
provide proof of heirship (or obtain ap-

pointment as administrator).

4. Assemble And Inventory Assets : After court appoint-

ment,

(a) Collect cash due, including Social Security and Vet-

erans' benefits. Deposit in executor's name.

(b) Inspect real estate ; examine deeds, leases, mortgages

;

check insurance policies; collect rents; attend to re-

pairs, and manage the property.

(c) Open safe deposit box, Ust contents. Have securities

transferred to name of executor. Collect income.

(d) Protect business interests as provided by Will or by

law.

(e) Collect debts due the estate.

(f) Ascertain if deceased owned property in other states.

Arrange for Ancillary Administration if necessary.

(g) Provide storage or protection for personal and house-

hold effects until distributed to legatees or heirs.

(h) If life insurance is payable to estate or executor, col-

lect proceeds. Notify insurance company.

5. Make Appraisal: Estabhsh value of all assets as of date

of death
;
prepare and file inventory and appraisal.

6. Plan Distribution : Ascertain how much cash will be

needed for taxes, claims, legacies, and immediate family
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support. Determine time and method for payment of

same to save taxes and expenses.

(a) Distribute or sell personal property as Will provides.

(b) Analyze business interests ; determine whether to con-

tinue, liquidate or sell, depending on market con-

ditions.

(c) Supervise or sell real estate if required to do so. If

sale is to be made, have professional appraisal. Check

mortgages and other details. Petition for court li-

cense if necessary.

(d) Determine whether to retain or sell securities depend-

ing on market conditions.

7. Pay Debts And Administration Expenses.

8. Pay Taxes:

(a) File income tax returns for period before and after

death.

(b) File Federal estate tax return, with valuations as of

the most advantageous date, and supporting docu-

ments. Pay tax when due. Make final adjustment

after review and audit. Follow same procedure for

State inheritance taxes and Foreign State Taxes when

appropriate.

9. Distribute Assets Of The Estate: Ascertain if any as-

signments are on file. Plan orderly distribution of estate,

taking into account needs of beneficiaries and tax ad-

vantages to the estate.

10. Account To The Court : Submit to the court complete

statement of all receipts and disbursements. If estate

settlement is delayed, both current and final account-

ing may be necessary. The final account shows distrib-

ution of the estate, with receipts from beneficiaries.

The account must be approved by the court.
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PROFESSIONAL LEGAL SERVICES
ARE NECESSARY

Legal services are generally necessary in the settlement of

any estate.

No corporate fiduciary can properly advertise, offer, or per-

form legal services.

While there is business competition between various corpo-

rate fiduciaries for the trust and estate "market" and compe-

tition between corporate fiduciaries and others such as law-

yers, accountants, and individuals for the "business" aspect

of estate settlement and trust administration, there is no law-

ful competition possible with respect to the legal aspects.

Within the past few years the major corporate fiduciaries in

Boston have recognized certain areas in which it is inappro-

priate for them to act. A written agreement has been signed

which sets forth the standards which are appropriate. (See:

Appendix A in this Report, p. 110)

THE CONFLICT

There is rarely any fiduciary business (particularly if the

fiduciary is an executor or administrator) which does not re-

quire legal services, accounting services, and possibly the help

of a real estate man.

Some corporate fiduciaries stress in their bold advertise-

ments: "The Importance of an Experienced Executor" or

"The Need for a Professional Executor and Trustee." One
large Boston bank currently dramatizes its advertising by a

picture showing five books of reference: "Federal Income

Gifts And Estate Taxation" (Rabkin and Johnson); "Settle-

ment of Estates" (Newhall); "A Trustee's Handbook" (Lor-

ing); "Security Analysis" (Graham and Dodd); "Real Estate"

(Kratovil).

The first three works are essentially law books. "Security

Analysis" deals with banking, obviously; and the handling of
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real estate is certainly not an activity in which corporate fidu-

ciaries can justly claim unique competence.

In the advertisement of this particular corporate fiduciary

available in the banking rooms in early December, 1971, we

find a booklet entitled "The Importance of an Experienced

Executor" in which it is said, "Estate settlement is a busi-

ness ..." The booklet implies that such business should

not be placed in the hands of one "who is not specially trained

for the work required of an executor."

Under "Estate Tax Returns" on page 5 it is said:

Unfortunately, the income tax may not be the only tax to be

considered. Both the federal estate tax and state death taxes fre-

quently offer substantial problems, and the executor must determine

the proper steps to be taken in regard to these taxes. If, for example,

the total value of property that is includable in the decedent's estate

for federal tax purposes amounts to $60,000 or more, it will be nec-

essary for the executor to file a preliminary federal estate tax notice

within the required time. Furthermore, in such a case, the executor

must also file a federal estate tax return within fifteen months after

the property owner's death, at which time the tax on the estate is due

and payable.

This information was erroneous at the time it was offered

to the public, as there had been a change in the law in 1971.

Under "The Problem of Valuation" on page 7 it is said:

Under the federal estate tax law, for example, an estate is taxed

at its fair market value as of the date of death or, at the option of

the executor, at its fair market value as of one year after death.

Many events may occur after a property owner's death to depress

the value of his holdings, and the optional valuation date is of great

importance to many estates. Market conditions may result in shrink-

age of value or it may be that the loss of the property owner's knowl-

edge and experience will cause business interests to lose value.

This information is also incorrect due to a change in the

law.

These erroneous statements of fact and law do not demon-

strate the experience claimed by the bank, and do indicate



P.D. 144 JUDICIAL COUNCIL 105

that free legal advice from a trust company is of dubious

value.

Finally it is said at page 12:

Conclusion. Estate settlement obviously is not a side line. In

a great many instances, the services rendered by a qualified executor

pay for themselves many times over in the delays avoided and econo-

mies effected in settling an estate and in the happiness of family

members.

There are undoubtedly some instances where an individual may
be particularly fitted, by both knowledge and experience, to serve as

executor in the settlement of an estate. This may be true where, in

addition to the necessary technical qualifications, the individual also

has an intimate knowledge of the property owner's assets, his business

operation or family needs. On the other hand, if such person is ap-

pointed as the executor, his availability at the time he is needed must

necessarily remain in doubt.

In such cases, the appointment of the individual to serve with a

trust institution as co-executor may be a practical solution to the

problem. If the individual is available at the property owner's death,

the combined experience and skill of the individual and the trust in-

stitution can be coordinated for the best interests of the estate and

the beneficiaries. If, however, such individual is not available at the

time, the property owner has assured a high standard of performance

in the settlement of his estate through the appointment of a qualified,

experienced and permanent institution.

It is with this type of "conclusion" that there is much ar-

gument. Because of the business competition, the corporate

trustee tends to discourage the individual as executor or ad-

ministrator, and particularly as trustee.

There is legitimate reason to fault the corporate fiduciary

which advertises "professional" services which it is forbidden

to render or which seeks business under the guise of unique

competence when such competence is certainly not unique nor

even particularly noteworthy in some instances.

Another well-founded criticism is that there appears to be

no requirement for "full disclosure" on the part of the corpo-

rate fiduciary which seeks to handle a quarter milhon dollar

estate. A mutual fund must make a full disclosure in every
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case, or at least such disclosure must be directly available,

even where only $5,000 is involved.

In 1956, as president of the Trust Division of the American

Bankers Association and author of "The President's Page"

in the monthly magazine The Trust Bulletin, Richard P. Chap-

man, president of The Merchants National Bank of Boston,

made the following observation on the subject of co-trustees

:

Of first importance is tlie wish of the trustor that an individual

should also serve. The individual may possess long familiarity with

the trustor's family problems or business interests, or share his in-

vestment viewpoint. It is not sufficient to argue that he is unneces-

sary because the bank's organization can off'er the equivalent; he

possesses a special knowledge or competence which the trustor desires.

While in most trusts there is little reason for an added trustee,

there are ample instances, certainly in my experience, where a co-

trustee adds something both in dealing with policy matters and di-

rectly with those at interest. Beyond this, I am convinced that the

bank also gains by access to diff"erent and valuable experience and by

the freshening winds of new opinion.

Unfortunately, corporate fiduciaries do not feel it is neces-

sary to divide the compensation with the co-trustee who may
well contribute much to the joint effort.

FULL DISCLOSURE

Selecting a random sample Prospectus of a Boston-based

mutual fund which advertises that it will invest in accordance

with the "Prudent Man Rule" followed by trustees, it is of

significance to find a comprehensive disclosure of the opera-

tions of the fund. Among the salient facts made known are:

1. History and Purpose of the Fund.

2. The Investment Policy-Investments Permitted.

3. The Management.

4. Provisions for Payment of Dividends (Income).

5. Provisions for Capital Gains.
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6. The Cost of Purchasing Shares.

7. The Right to Redeem Shares.

8. Compensation for Management Each Year.

9. Certified Audit and Statement of Assets.

10. Certified Statement of Fees and Expenses Charged

Against Investor's Income.

1 1

.

Complete List of Investments.

Each quarter a report on performance must be furnished.

There is full disclosure.

A mutual fund or Hke entity does not exercise trust powers,

act as a fiduciary, or perform services of the kind performed

by an executor, administrator, conservator, or guardian. Al-

though bound to prudence in investments, the mutual fund

gives no personal service.

The pubhc should have a right to full written disclosure of

all the facts relating to the services offered by the corporate

fiduciary.

The advertising done by the corporate trustee should not be

prohibited; it should be regulated to achieve (a) full disclosure,

(b) freedom from uncertainty, and (c) an absence of "puffing"

and claims of expertise which are over-stated or which might

tend to mislead.

A complete disclosure of rates and charges might stimulate

an appropriate degree of competition with no sacrifice of

quality. Business would be attracted where the best service

is given at competitive rates.

The corporate fiduciary should provide all the information

required in a prospectus of a mutual fund, and this is partic-

ularly true where a common fund is to be used.

In addition to the prospectus material already mentioned,

the corporate fiduciary should also be required to state

:

1

.

The basic charge for services as executor, administrator,

or other fiduciary.

2. The nature of services it agrees to perform for the basic

charge.
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3. The possible need for additional services and the charge

therefor.

4. The necessity for legal services and the current estimate

of their cost in addition to the fee of the corporate fidu-

ciary.

5. The method of investing the estate which is to be em-
ployed.

6. The existence of possible administrative problems and
the necessity for independent legal advice concerning

them.

If a person wishing to decide upon an executor, adminis-

trator, or trustee cannot get a full and complete presentation

of all that is involved, he should look elsewhere, and this ap-

plies to individual as well as corporate fiduciaries.

In 1972 one cannot buy a used car on the instalment plan

without full written disclosure and a right to rescind, yet an

entire estate can be tied up in a trust or will with no really

adequate understanding by the maker of what is really in-

volved.

None of the long-established, soundly managed, experi-

enced corporate fiduciaries in Massachusetts need fear a re-

quirement of full disclosure. Such a requirement for newer

trust companies is a protection to which the public is entitled.

Not every lawyer or individual possesses the training and

knowledge for fiduciary administration. The trust personnel

in a bank do not all possess excellent judgment, superior skills

in investment, or a special talent to deal with widows and chil-

dren. The time may not be far off when the settlement of

some estates and the administration of some trusts cannot be

properly accomplished except by means of a joint venture

between the family lawyer and a corporate fiduciary with each

playing an ongoing role. The corporate fiduciary which leads

the way in this joint venture approach will reap greater profits

and serve the public better.
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RECOMMENDATIONS

We do not recommend any legislation designed to prohibit

advertising by a corporate fiduciary.

We do recommend to the General Court that such adver-

tising be regulated in the public interest as is virtually all

other advertising in the field of securities sales, pensions, in-

surance, and the like. Lawyers and Certified Public Account-

ants do not, and should not, advertise at all.

This is the age of "consumer protection," "truth in adver-

tising," and "full disclosure."

Corporate fiduciaries advertise in newspapers, on radio and

television, in brochures, booklets, subway stations, at meet-

ings of the League of Women Voters, and one bank even

sends an airplane to fly over Harvard Stadium during foot-

ball games. Whether or not all of this drumming is in good

taste or "professional" is debatable, but it clearly shows an

appeal to those with modest wealth. The miUionaire can

command the independent services of a senior partner in a

fortieth-floor law firm; he will be protected.

The average person needs the protection of "full disclosure"

and objectivity.

We have indicated here the areas which the General Court

might include in legislation to protect the "consumer" and

eliminate any mystery or "mumbo jumbo" about the "trust

business."
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APPENDIX A
ESTATE PLANNING

DECLARATION OF POLICY

Introduction

This Declaration, in the form drafted in collaboration with the Massachusetts

Bar Association for use by Massachusetts corporate fiduciaries, is intended to help

in defining the proper sphere of activity of such fiduciaries in the field of estate

planning, and in clarifying the relationship between them and the members of the

Bar in that field, for the benefit of the institutions, the Bar and the public whom
they both serve. It applies only to estate planning activities.

For the purposes of this Declaration the words "estate planning" connote the

total process of developing and arranging for the implementation of a comprehen-

sive integrated program for preserving one's estate and passing it on to others and

include, but are not necessarily limited to, concepts such as those sometimes called

"Family Financial Planning," "Estate Analysis," "Security Planning," "Will Plan-

ing," "Tax Planning for the Estate," and other similar terms, when used with ref-

erence to such a program. Failure to make a charge for estate planning does not

change the character of the function. Estate planning may involve written or oral

communication. The culmination of preliminary discussions is usually, but not

always, a final complex legal instrument such as a will, trust deed or agreement,

or a combination of legal instruments.

Estate planning necessarily involves the specific application of legal principles in

many fields of the law to the individual and his estate. The attorney therefore has

a vital role in all phases of estate planning. The customer is entitled to be repre-

sented by competent independent counsel of his own choosing, and no person should

be encouraged to make a will or trust or execute any other estate planning docu-

ment without the benefit of advice by a member of the Bar as to all legal conse-

quences which may be involved.

The interest of the person whose property is the subject of the arrangement must

in all cases be recognized as paramount. Customers can be properly served only

if their fiduciaries and their attorneys work together in an atmosphere of mutual

confidence and respect. It is the policy of each institution adopting this Declara-

tion (herein referred to as the "Institution") to cooperate fully with the members

of the Bar of Massachusetts in all estate planning matters, and specifically to re-

frain from engaging in any activity which constitutes practice of law and therefore

legally may be performed only by members of the Bar, whether or not a charge for

service is made and whether or not the person acting for the Institution is a mem-

ber of the Bar.

Certain activities involved in estate planning are clearly within the competence

and corporate authority of a banking institution authorized by law to act as a fidu-
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ciary, certain activities are clearly forbidden to anyone other than a member of the

Bar, and certain activities may fall within an intermediate area in which the line

cannot be sharply drawn in the abstract, but each case must be determined on the

basis of its own facts.

The following sections set forth certain guidelines and rules of practice with re-

spect to particular activities. Although the future tense is sometimes used, they

represent the Institution's present policy and practice as well as its commitment for

the future.

1. Promotional Activities

The Institution's advertisements and other promotional material will be directed

solely to the development and extension of the Institution's legitimate business ac-

tivities, and will not expressly or by reasonable implication (i) suggest that the In-

stitution will furnish legal services or prepare legal documents or will in any way

interfere with or depreciate the lawyer's exclusive responsibility to prepare, recom-

mend, furnish and construe estate or trust plans embodying legal analysis or other

legal documents of any kind, or (ii) suggest that consultation with or employment

of the Institution will alter or eliminate the need for employment of a lawyer chosen

by the customer, or (iii) infer that the customer's lawyer is not fully competent in

the planning field or is not the one solely responsible to the customer for all legal

aspects of estate planning, or (iv) imply that the Institution is prepared to provide

or recommend a lawyer for the customer, or (v) suggest that the role of the lawyer

is ministerial or subservient or that the Institution will explain estate planning to

him, or (vi) suggest that sophisticated insurance arrangements be made without the

advice of independent counsel, or (vii) suggest that the Institution will provide any

service outside the scope of its legally authorized business for the members of any

profession or otherwise. Where appropriate, in its advertising, the Institution will

make clear that it does not render legal services.

2. General Discussions

Whenever a customer, whether on his own initiative or at the Institution's sug-

gestion after preliminary exploration, expresses serious interest in estate planning,

the Institution will, at this point, advise the customer to obtain personal and inde-

pendent legal counsel before proceeding further, and will thereafter endeavor to

work in close cooperation with such counsel, to keep him fully informed of develop-

ments and to have him present at all conferences at which any legal aspects of the

plan are discussed.

The preliminary exploration may include the compilation of relevant information

about the customer's affairs and general discussion of the nature and purpose of

various kinds of arrangements; and it will include specific reference to the need for

legal advice and careful legal drafting by a lawyer representing the customer.

In the effort to obtain trust business, the officer of the Institution may, while en-

gaged in explanations of the fiduciary functions performed by the Institution, and
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subject to the limitations set forth in Section 3, give detailed explanations of such

matters as the role, function, and legal status of the Institution, the existence of

common trust funds and the use of various types of common trust funds, the meth-

ods employed in handling individual trust accounts, other services of the Institution

both personal and corporate, the fees usually charged, the strength of a balanced

investment program, and any other financial or investment advice relative to the

portfolio.

In the course of discussion with customers, it is often appropriate also to discuss

certain matters of a legal nature. Although a trust officer may not give legal advice

of any kind (tax, probate, or otherwise), he may engage in general discussion and

make general suggestions with regard to such things as the following: the nature

of a will and a trust and the objectives of each, what the marital deduction is under

the federal tax laws and what it can accomplish in a general way, the nature and

purpose of inter vivos trusts, life insurance trusts, and other commonly used forms

of trusts, the nature of the gift tax, the Massachusetts Inheritance Tax and the

Federal Estate Tax in general, and the legal uncertainties of jointly held property

and the necessity for seeking legal advice in connection therewith.

3. Specific Application

The specific application of legal principles to a given set of facts is the function

of the lawyer. In discussion with a customer's lawyer, or with a customer and his

lawyer together, the trust officer may freely offer suggestions, comments, recom-

mendations and advice. Unless the lawyer is actually present, however, the trust

officer will limit himself (in matters directly or indirectly involving the specific ap-

plication of legal principles) to suggestions and recommendations made in good

faith for the express purpose of having them considered by the customer's lawyer,

and except for that purpose will not suggest or recommend or advise on the specific

form or contents, in whole or in part and whether so-called "boiler-plate" or other-

wise, of legal documents particularly wills and trusts, or undertake to apply the law

to the customer's specific factual situation or to the specific financial data furnished

by him, or make any specific recommendation as to how a particular customer's

assets should be utilized to lessen the impact of taxation, or concerning the han-

dling of (a) life insurance, (b) death benefits under any deferred compensation or

retirement plan, or (c) a controlling interest in a closely held corporation or part-

nership or other similar business organization, or concerning the specific impact of

Federal Estate Taxes and Massachusetts Inheritance Taxes on any individual's own

estate.

The Institution will make clear to the customer at all times that any suggestions

or recommendations which it may offer involving the application of the law to him

or his estate are for the consideration of and are subject to final determination by

his lawyer who has ultimate responsibility for all legal aspects of the plan. The In-

stitution will not send to the customer any letter or other written communication

setting forth any specific estate plan or advising on any legal matter connected

therewith.
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4. Counsel

After the customer's lawyer has been brought in, if the customer decides to name

the Institution as his fiduciary, it will fully respect the lawyer's position and coop-

erate with him in working out the arrangements. The lawyer will be recognized

as solely responsible to the customer for all legal advice and will draft all required

documents. To assure complete understanding by the Institution of such docu-

ments and to facilitate administration under them, the lawyer will be requested to

show all such documents to the Institution and discuss them with it prior to final

submission to the customer for execution.

The Institution will not employ any person, firm or corporation to give legal ad-

vice to any customer, nor indulge in any practice or maintain any list of counsel

so as to make the Institution into a business solicitor for any lawyer or law firm.

The Institution will not recommend any particular lawyer or law firm until all rea-

sonable efforts have been made to have the customer select his own counsel.

5. Amendment or Termination

If at any time, in the light of changing conditions, the Institution finds any pro-

vision hereof no longer appropriate, it may modify this Declaration of Policy, and,

in such event, it shall promptly give written notice of the modification to the Massa-

chusetts Bar Association and to each other institution which to its knowledge has

signed a similar Declaration.

WITNESS the signature and seal of the undersigned Institution, duly authorized

by its Board of Directors or Executive Committee, this day of

APPROVED:
MASSACHUSETTS BAR ASSOCIATION

By
President

Chairman, Committee on

Unauthorized Practice
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