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JUDICIAL COUNCIL

G.L. (Ter. Ed.) Chapter 221, §§34A-34C

The Judicial Council Was Established To Make A Continu-

ous Study Of The Organization, Procedure, And Practice Of
The Courts.

The Council Makes Reports Requested By The Legislature

And Suggests Improvements In The Administration Of
Justice.

Statutory Authority

Section 34A. There shall be a Judicial Council for the continuous study of the

organization, rules and methods of procedure and practice of the judicial system

of the Commonwealth, the work accomplished, and the results produced by that

system and its various parts. Said council shall be composed of the chief justice

of the supreme judicial court or some other justice or former justice of that court

appointed from time to time by him; the chief justice of the superior court or some

other justice or former justice of that court appointed from time to time by him;

the judge of the land court or some other judge or former judge of that court ap-

pointed from time to time by him; the chief justice of the municipal court of the

city of Boston or some other justice or former justice of that court appointed from

time to time by him; one judge of a probate court in the Commonwealth and one

justice of a district court in the Commonwealth and not more than four members
of the bar all to be appointed by the governor, with the advice and consent of the

executive council. The appointment by the governor shall be for such periods not

exceeding four years, as he shall determine.

Section 34B. The Judicial Council shall report annually on or before December
first to the governor upon the work of the various branches of the judicial system.

Said council may also from time to time submit for the consideration of the justices

of the various courts such suggestions in regard to rules of practice and procedure

as it may deem advisable.

Section 34C. No member of said council, except as hereinafter provided, shall

receive any compensation for his services, but said council and the several members
thereof shall be allowed from the state treasury out of any appropriation made for

the purpose such expenses for clerical and other services, travel and incidentals as

the governor and council shall approve. The secretary of said council, whether or

not a member thereof, shall receive from the Commonwealth a salary of ten thou-

sand dollars.
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MEMBERS OF THE COUNCIL
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JOHN V. SPALDING ofNewton Highlands, Chairman

ELUAH ADLOW of Boston
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I. THE ADMINISTRATION
OF JUSTICE

1. Special Study Of Punishment For Murder, Parole,
And Executive Clemency

2. Amending The System Of Jury Selection

3. Creation Of Circuits For The Assignment Of Dis-
trict Court Judges

4. Service of Retired Judges

SPECIAL STUDY OF PUNISHMENT FOR MURDER,
PAROLE, AND EXECUTIVE CLEMENCY

We were requested to make recommendations to His Excel-

lency, the Governor, in regard to the provisions of G.L. Chap-

ter 265, § 2, v^hich reads:

Punishment for murder; parole; executive clemency

Whoever is guilty of murder in the first degree shall suffer the

punishment of death, unless the jury shall by their verdict, and as a

part thereof, upon and after consideration of all the evidence, recom-

mend that the sentence of death be not imposed, in which case he

shall be punished by imprisonment in the state prison for life. No
such recommendation shall be made by a jury or recorded by the

court if the murder was committed in connection with the commis-

sion of rape or an attempt to commit rape. Whoever is guilty of

murder in the second degree shall be punished by imprisonment in

the state prison for life. No person shall be eligible for parole under

section one hundred and thirty-three A of chapter one hundred and

twenty-seven while he is serving a life sentence for murder in the

first degree; but if his sentence is commuted therefrom by the gover-

nor and council under the provisions of section one hundred and fif-

ty-two of said chapter he shall thereafter be subject to the provisions

of law governing parole for persons sentenced for lesser offences.

Amended by St.l951, c. 203; St.l955, c. 770, § 78; St.l956, c. 731, §

12.

Under this statute it was observed that "a man can go to
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his doom even though eleven men beUeve Hfe imprisonment is

the just penalty, and only one juror votes for death." ^

Justice Cutter noted that a change in this rule to one which

some might regard as more logical and more humane requires

legislative action.

It is pointed out in Witherspoon v. Illinois, 391 U.S. 510

(1968), that a jury which is faced with the choice of the death

penalty or life imprisonment "can do nothing more — and

must do nothing less — than express the conscience of the

community on the ultimate question of life or death."

In 1971 the United States Supreme Court said in McGautha

V. California, 402 U.S. 183, 91 S. Ct. 1454:

"In the light of history, experience, and the present limitations

of human knowledge, we find it quite impossible to say that com-

mitting to the untrammeled discretion of the jury the power to pro-

nounce life or death in capital cases is offensive to anything in the

constitution."

On the basis of the recognition of McGautha as a "control-

hng pronouncement of law," we advised the Governor as

follows

:

"The procedure by which the death penalty is imposed is set

forth in G.L. Chapter 265, § 2, and requires that unless there is a

unanimous recommendation of mercy the death penalty must be im-

posed in a first degree murder case.

"This situation was discussed in the case of Commonwealth v.

Stewart, 1971 A.S. 1039, in which the court said that under present

law there must be a unanimous recommendation if there is to be the

lesser penalty of life imprisonment.

"The United States Supreme Court has had under consideration

certain cases involving the constitutionality of the death penalty.

The California Supreme Court has declared that the death penalty

is unconstitutional, and the United States Supreme Court has chosen

iln Commonwealth v. Stewart, 1971 A.S. 1039, 270 N.E. 2d 811, it was held that

under G.L. Chapter 265, § 2, the death sentence must be imposed on conviction

of murder in the first degree unless the jury unanimously recommends that the

death sentence be not imposed. Stewart's death sentence was appealed to the

United States Supreme Court where it was held that "the imposition and carry-

ing out of the death penalty constitutes cruel and unusual punishment in viola-

tion of the Eighth and Fourteenth Amendments," 92 S. Ct. 2845 (1972). There

is further discussion of the role of the jury under this statute in Commonwealth

V. Arsenault, 1972 A.S. 439.
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to let that decision stand. After due consideration, the Judicial Coun-

cil has voted to recommend the repeal of § 2 of Chapter 265 of the

General Laws and in substitution therefor place a new section which

will require the jury to recommend the death penalty. Attached is a

draft act to accomplish this purpose.

DRAFT ACT
"Section 2 of Chapter 265 of the General Laws is hereby re-

pealed and in place thereof the following section shall be inserted

after Section 1 of Chapter 265

:

"Section 2. Punishment for murder; parole, excutive clemency.

Whoever is guilty of murder in the first degree shall be punished by

imprisonment in the state prison for life unless the jury shall by their

verdict, and as a part thereof, upon and after consideration of all the

evidence, recommend that the sentence of death be imposed, in which

case he shall suffer the punishment of death. Whoever is guilty of

murder in the second degree shall be punished by imprisonment in

the state prison for life. No person shall be eligible for parole under

section 133A of chapter 127 while he is serving a life sentence for

murder in the first degree; but if his sentence is commuted therefrom

by the governor and council under the provisions of section 152 of

said chapter he shall thereafter be subject to the provisions of law

governing parole for persons sentenced for lesser offences."

On June 29, 1971, the United States Supreme Court decided

Furman v. Georgia, 92 S. Ct. 2726, and two other cases; it also

decided Commonwealth v. Stewart. In these cases it was held

:

",
. . the imposition and carrying out of the death penalty in

these cases constitutes cruel and unusual punishment in violation of

the Eighth and Fourteenth Amendments."

As Justice Blackmun said in his dissent:

"Suddenly, however, the course of decision is now the other way,

with the court evidently persuaded that somehow the passage of time

has taken us to a place of greater maturity and outlook. The argu-

ment, plausible and high sounding as it may be, is not persuasive, for

it is only one year since McGautha, only eight and one-half years

since Rudolph, fourteen years since Trop, and twenty-five years since

Francis, and we have been presented with nothing that demonstrates

a significant movement of any kind in these brief periods. The court

has just decided that it is time to strike down the death penalty."

In Furman v. Georgia Justices Brennan and Marshall con-

cluded that the Eighth Amendment absolutely forbids capital

punishment "for all crimes and under all circumstances."

Justice Douglas did not go so far; he said that the statutes
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giving discretion to judges and juries in imposing the death

penahy are "unconstitutional in their operation." He added

that these statutes as appUed to the three cases at bar were

"pregnant with discrimination," a denial of the equal protec-

tion of the laws, and therefore "cruel and unusual punish-

ment."

Justices Stewart and White did not conclude that the death

penalty itself was "cruel and unusual" but that the procedure

in these cases was "cruel and unusual."

The death penalty was "so wantonly and so freakishly im-

posed" said Stewart.

Justice White seems to say that the delegation of discretion

to juries, primarily, has so effectively achieved the virtual

abolition of capital punishment that it "is exacted with great

infrequency even for the most atrocious crimes." When the

death penalty eventually comes before the United States

Supreme Court per se Justice White may decide it is uncon-

stitutional ; he does not yet go this far.

Chief Justice Burger, Justices Blackmun, Powell, and Rehn-

quist do not agree with their brethren. Chief Justice Burger

says:

"Since there is no majority of the court on the ultimate issue pre-

sented in these cases, the future of capital punishment has been left

in an uncertain limbo."

A Mandatory Death Penalty?

Can there be anything but a mandatory death penalty after

Furman v. Georgia?

We cannot expect the United States Supreme Court to sus-

tain the death penalty when it is used only against the blacks,

the poor, the outcast, the powerless, the despised, the hated,

or against "an arbitrary handful" or if it is "wantonly and

freakishly imposed."

Justice Marshall says that the death penalty is "an excessive

and unnecessary punishment which violates the Eighth Amend-
ment."

Justice Douglas says "one searches our chronicles in vain
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for the execution of any member of the affluent strata of this

society. The Leopolds and Loebs are given prison terms, not

sentenced to death."

The Chief Justice observes

:

"The actual scope of the court's ruling, which I take to be em-

bodied in these concurring opinions, is not entirely clear. This much,

however, seems apparent : If the legislatures are to continue to au-

thorize capital punishment for some crimes, juries and judges can no

longer be permitted to make the sentencing determination in the same

manner they have in the past."

Significant Statutory Changes

Chief Justice Burger warns

:

".
. . it is clear that if state legislatures and the Congress wish

to maintain the availability of capital punishment, significant statutory

changes will have to be made. Since the two pivotal concurring

opinions turn on the assumption that the punishment of death is now
meted out in a random and unpredictable manner, legislative bodies

may seek to bring their laws into compliance with the court's ruling

by providing standards for juries and judges to follow in determining

the sentence in capital cases or by more narrowly defining the crimes

for which the penalty is imposed."

The Judicial Council points out that G.L. Chapter 265, § 2,

does not provide any standards.

The draft act which we suggested to Governor Sargent meets

the McGautha test (1971), but it does not meet the Furman test

(1972).

We urge the General Court to reach a legislative decision as

to the standards for juries (or judges) to follow.

Some atrocious crimes can, at this juncture, carry a manda-
tory death penalty if a statute is enacted to such effect. A
death penalty may be recommended when the crime is attended

with conduct so atrocious as to almost cry out for it. But the

decision to continue the death penalty under any circum-

stances is a legislative decision, at least until such time as the

penalty per se is declared constitutionally void.

We thus recommend immediate legislative consideration of

the matter but direct careful attention to Furman v. Georgia.
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AMENDING THE SYSTEM OF JURY SELECTION

HOUSE . . . (1972) ... No. 3685

APPENDIX A

An Act amending the system of jury selection in the commonwealth.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 SECTION 1 . Qualifications. Section 1 of said chapter 234 is

2 hereby amended by striking out the words in line 13, —
3 persons under 22 years of age

4 as appearing in section 1 of chapter 148 of the acts of 1969

5 and inserting in place thereof, the words, —
6 persons under 18 years of age.

1 SECTION 2. Section 1 of said chapter 234 of the General

2 Laws is further amended by striking out the words —
3 Mothers of children under sixteen years of age or women
4 having custody of such children.

1 SECTION 3 . Section 1A of said chapter 234 of the General

2 Laws is hereby amended by inserting the following para-

3 graph: —
4 Any woman, the mother of children under the age of sixteen

5 or any woman having custody of such children may, upon

6 representation to the assistant jury commissioner, be excused

7 from jury duty.

1 SECTION 4. Said chapter 234 of the General Laws is here-

2 by amended by striking out sections 4 through 7 inclusive, and

3 substituting in place thereof the following five sections: —
4 Section 4: The justices of the supreme judicial court shall

5 appoint a resident of this Commonwealth to be the jury com-

6 missioner for the Commonwealth. The jury commissioner with

7 the aid ofassistantjury commissioners shall select and summon

8 prospective jurors for attendance at all courts requiring juries

9 within the Commonwealth of Massachusetts. The jury com-

10 missioner shall also perform such other duties relating to jury

1

1

selection as may be assigned by the Executive Secretary of the

12 Supreme Judicial Court and shall be responsible to the Execu-

13 tive Secretary for the proper performance of the duties en-

14 trusted to him. Thejury commissioner shall not hold any other
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15 public office and shall not engage in the active practice of law

16 while serving his term of office. The jury commissioner shall

17 appoint such other subordinate employees as may be deemed

18 necessary by the supreme judicial court to assist him in per-

19 forming the duties of his office. The jury commissioner shall

20 hold office at the pleasure of the justices of the supreme

21 judicial court. The salary classification of the jury commis-

22 sioner and the employees of his office shall be determined by

23 the justices of the supreme judicial court.

24 Section 4B: The justices of the supreme judicial court shall

25 appoint, in each shiretown, a resident of that county, to serve

26 as an assistant jury commissioner. The assistant jury commis-

27 sioner shall supervise the selection ofjurors within his shire and

28 aid the jury commissioner in summoning prospective jurors to

29 all courts within the shire. He shall also perform such other

30 duties relating to jury selection as may be assigned by the state

31 jury commissioner and shall be responsible to him for the

32 proper performance ofthose duties. The assistantjury commis-

33 sioner shall hold office for a three-year period and shall not be

34 appointed for more than three successive terms. The assistant

35 jury commissioner's salary classification shall be determined by

36 the supreme judicial court.

37 Section 5. During the month of January of each year, the

38 clerk of the superior court for each county and the chief

39 justice of the district courts shall notify the jury

40 commissioner, in writing, of: (a) the estimated number of

41 prospective jurors which will be needed to serve at his particu-

42 lar court; (b) particular court location or locations during the

43 following year, commencing July 1

.

44 Section 6. The Board of Elections Commissioners, in cities

45 having such boards, the Board of Registrars of Voters in other

46 cities and the Board of Selectmen in towns shall annually

47 before January 1, prepare a list of all inhabitants, having

48 resided in said community for six months, eighteen years of

49 age or over. The list shall be certified and submitted without

50 deletions to the Commonwealth jury commissioner.

51 Section 7. Commencing the first day of January, in each

52 year, the jury commissioner shall select the names of a suf-

53 ficient number of residents, so certified by the town, to serve

54 as prospective jurors in the courts conducting jury sessions in

55 this Commonwealth during the year commencing July 1 , of the

56 following year. Such selection shall be made at random or by

57 rotation in accordance with a formula approved by the execu-

58 tive secretary of the supreme judicial court that will give a fair

59 and just distribution of the prospective jurors according to the

60 population of each town.

6

1

Whatever equipment, mechanical devices or other means are
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62 used in making such selection shall be approved by the execu-

63 tive secretary. Thereafter the jury commissioner shall send to

64 each prospective juror a questionnaire on a form approved by

65 the justices of the supreme judicial court to determine if said

66 person is statutorily disqualified or exempt from jury service,

67 and any person who fails to complete and return said question-

68 naire within 15 days after receipt thereof and who answers

69 falsely may be fined not more than S50. The commissioner

70 may compel, by subpoena, the appearance before him of any

71 prospective juror who does not respond within said 15 days to

72 such questionnaire, or any prospective juror from whom the

73 commissioner needs additional information in order to deter-

74 mine such jurors eligibility to serve as a juror. The commis-

75 sioner shall delete from the list of prospective jurors, those

76 who are statutorily disqualified or exempt or whose name

77 appeared on the active list of jurors selected by the jury

78 commissioner for the previous year and shall select, if neces-

79 sary, additional prospective jurors by the same procedure to

80 obtain the approximate number ofjurors requested by each of

81 the clerks making a request, therefore, pursuant to section 5 of

82 this act. Whenever the state of business of the courts requires

83 additional jurors, by the same procedure, the jury commis-

84 sioner may select and summon prospective jurors to appear for

85 jury duty. On or before May 1 , the commissioner shall prepare

86 a list of prospective jurors selected by him, to be arranged

87 alphabetically for each town, which list shall include the ad-

88 dress of each prospective juror. He shall file a copy of this list

89 and any supplemental list, with the executive secretary of the

90 supreme judicial court. In addition, each clerk who, during the

91 previous month of July, submitted an, estimate of the jurors he

92 would need, shall be furnished by the commissioner with such

93 lists of the selected jurors who reside in the towns which are

94 within the geographical jurisdiction of the court of which he is

95 the clerk. Such lists in the possession of the clerks shall, at all

96 times during business hours, be open to public inspection.

1 SECTION 5. Section 8 of said chapter 234 of the General

2 Laws is hereby further amended by striking the words in lines

3 1 and 2 —
4 has been so placed in the jury box and inserting in their

5 place

6 has been so placed on the active jury list and.

1 SECTION 6. Said chapter 234 of the General Laws is here-

2 by further amended by striking out sections 11 through 23

3 inclusive and substituting in place thereof the following three

4 sections: —
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5 Section 11. Service

6 The venires shall be transmitted by certified mail to the

7 office of the jury commissioner.

8 Section 12. Additional Venires

9 Any court may issue venires for additional jurors when

10 necessary for the convenient dispatch of its business. These

1

1

additional venires shall be delivered to the jury commissioner,

12 and the jurors selected by him shall be required to attend on

13 such days as the court orders.

14 Section 13. Drawing Jurors

1

5

Thejury commissioner shall devise a system for the selection

16 of jurors from the list of prospective jurors in the numbers

17 required by the several venires delivered to him. Such system,

18 which shall be subject to approval by the justices of the

19 supreme judicial court as fair and otherwise satisfactory may
20 utilize mechanical, electric or electronic devices or equipment,

21 for the random selection of jurors subject to such exclusions

22 and exemptions as may be provided from time to time by the

23 provisions.

It should be our objective to provide the machinery to select

a fair and impartial jury which represents the whole com-
munity. In Carter v. Jury Commissioner of Greene County,

396 U.S. 320 (1970), the United States Supreme Court held

that if a state establishes a jury selection system which pro-

vides a representative cross section of the community the

federal court is not required to suggest some other selection

system, and in fact is not authorized to propose reforms.

A selection system can include objective standards regarding

age, education, character, and other standards designed to pro-

vide jurors of sufficient understanding to perform their duty in

an impartial manner.

One of the issues under the present system in Massachusetts

is that under G.L. Chapter 234, § 4, the selection of individual

jurors is made by city and town officers who may (it is said) be

subject to political and personal pressures.

The election commissioners, registrars of voters, or select-

men prepare lists of persons qualified to vote for state repre-

sentative (registered or not) and are to list only the names of

persons so qualified who are "of good moral character, of
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sound judgment and free from all legal exceptions, not exempt
from jury service ... as they think qualified."

Under G.L. Chapter 234, §§ 7 and 17, the names of the Hsts

so compiled are placed in a "jury box" and drawn out, in the

style of a lottery, as needed.

The existing system permits an opportunity for the exercise

of local judgment in the making up of the lists. Such a situa-

tion is not adequate assurance of "a cross section of com-
munity concepts" as is required. ^

One of the radical changes in the present proposal is to

place the responsibiUty of jury selection within the judicial

system and under the control of the Supreme Judicial Court.

In 1968 Congress enacted a "Jury Selection and Service Act"

(28 U.S.C.A. Sec. 1861 et seq.) which placed the responsibility

for adoption of a jury selection plan with the federal judiciary

in each district.

The present Massachusetts system appears to comply with

federal constitutional requirements as most recently defined,

but we ought to have a system that is the best we can devise to

get the "cross section" jury we strive for.

We recommend the bill with the changes in line 38 so that

"the chief justice of the district courts" is replaced by "those

district courts where jury trials are conducted."

The new recommended procedure is demonstrated by the

following chart.

^Com. V. Ricard, 355 Mass. 509 (1969)
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HOUSE - No. 5685

TABLE D

SUPREME JUDICIAL COURT

EXECUTIVE SECRETARY
OF

SUPREME JUDICIAL COURT

BOARD
OF

ELECTION

STATE JURY COMMISSIONER
AND

ASSISTANT JURY COMMISSIONERS

POLICE CENSUS
TOWN RESIDENT

LIST

SHERIFF SUMMONS

SELECTED JURORS

RANDOM SAMPLE FOR
POTENTIAL JURORS

QUESTIONNAIRES SENT TO
SELECTED CITIZENS

JURY COMMISSIONER/
ASSISTANTS DRAW JURY

SHERIFF

COURT
CLERKS

SHERIFF RETURN

VENIRE TO CLERK
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CREATION OF CIRCUITS FOR THE ASSIGNMENT
OF DISTRICT COURT JUDGES

HOUSE . . . (1972) ... No. 2305

An Act proyhding for creation of ciRCurrs for the assignment of district

COURT JUDGES.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Section 52 of chapter 218 of the General Laws is hereby

2 amended by striking out the first sentence thereof and inserting

3 in place thereof the following: —
4 The Chief Justice may, from time to time, make assignments

5 for the attendance of a justice at the several times and places

6 appointed for holding court
;
provided, however, that the Chief

7 Justice shall establish circuits within given geographical

8 areas that he shall determine; and that justices appointed to

9 courts in such geographical areas shall be required to be rotated

10 by the Chief Justice within such circuits on a regular basis so

1

1

that no justice in such geographical area shall be regularly

12 assigned to sit in any district court in such circuit for a period

13 to exceed two consecutive months. The Chief Justice shall be

14 empowered upon application of a justice to make exemptions

15 on the foregoing on an individual basis for a specific period of

16 time not to exceed in any case a period of four consecutive

17 months.

18 Special justices shall be excepted from the regular rotation

19 provided for above.

In the "Report of the Special Commission on Investigation

of the Judicial System," House Doc. No. 1750, March 23,

1936, it was the unanimous conclusion of the Special Com-
mission that:

"The structure of the district court system in Massachusetts to-

day [1936] exhibits an undesirable lack of coordination and cohesion.

The present system is a dk-ect development of the ancient justice of

the peace and trial justice systems which set up a series of local courts,

each entirely independent of each other."

One of the unanimous recommendations in 1936 was:

"The adoption ofsome form of circuit court system appears desir-
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able if we are to eliminate the structural defects that appear inherent

in our present system of seventy-two independent district courts.

"The benefits to be derived from the organization of the district

courts on some form of circuit basis would be considerable. The

amount of judicial work would be far more equitably distributed.

The deplorable lack of interrelation among the district courts would

disappear.

"Under a circuit system, judges would be able to obtain a far

broader judicial outlook. It is a well-known fact that a judge, who
presides in but one court over a long span of years, tends to beccSme

opinionated and possibly biased. We mean this as no carping crit-

icism. We believe that even the most broad-minded judge, if forced

to spend his entire judicial time within the narrow confines of one

court, would exhibit similar tendencies.

"Greater impartiality on the part of some judges would be a nat-

ural consequence of the operation of a circuit system. A judge, sit-

ting in a new and different court, would not even possess uncon-

scious mental ties with litigants or attorneys to sway his judicial judg-

ment.

"The establishment of a circuit system would undoubtedly be-

come a factor in decreasing the number of removals from the district

courts. Attorneys who have personal feelings against a particular

justice would be less prone to remove their cases if they knew that

the judge in question would be replaced from time to time. Com-
munities that may be permanently saddled with poorly qualified

judges should and would be granted some relief.

"The serious need of some form of administrative authority over

district court judges would be supplied by the appointment of one or

more chief justices to supervise a circuit system. That the district

courts require some form of administrative control is beyond dis-

pute. The Administrative Committee of the District Courts has

sought to exercise some supervision, but its statutory powers are rec-

ommendatory and consequently largely ineffective. We believe that

the mere existence of a supervisory agency, armed with broad powers

of assignment, would be sufficient in itself to discourage any possible

unjudicial conduct on the part of some district court judges.

"We therefore are convinced that the establishment of some

form of circuit court system would be extremely beneficial to the

Commonwealth."

Another unanimous recommendation was the following:

"An Act Abolishing the Offices of Special Justices of District

Courts upon the Termination of the Tenure of the Present Incum-

bents.

"Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as fol-

lows:
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"Upon the death, resignation, or removal of a special justice of

any district court, no successor shall be appointed in such office, but

said office shall thereupon be abolished."

We still do not have a circuit court system, and we still do

have special justices. Happily, we are making much progress

so that our district courts are not as "independent of each

other" as they once were. Much more remains to be done.

We are positively in favor of the idea of the circuit system,

particularly where it is to be attempted on a regional basis.

Such a basis is realistic and sound.

We greatly regret that although the proposal would exclude

the special justices from the circuit system we cannot, give it

our support for certain practical and very compelling reasons.

We do not think the circuit system will work under existing

conditions. There are now too few full-time district court

justices to man a circuit system, and it is neither practical nor

appropriate to include special justices in such a system.

Special justices ought to elect to be judges or to be lawyers.

Those who fully qualify may remain in the judicial system as

full-time judges barred from the practice of law.

Under the Massachusetts constitution the legislature may
create and may aboUsh the lower courts. In the course of our

history it has exercised both of these options. The legislature

has recently created the Housing Court of Boston and the

Intermediate Appellate Court. It may abolish them or any

other court except the Supreme Judicial Court. The legisla-

ture may yet be obhged to abohsh the district court on the

district court level and in so doing eliminate the special jus-

tices entirely.

A judge holds office during his good behavior. The district

courts exist so long as the people, through their General Court,

wish them to exist. The people are obliged only to hold

sacred their Supreme Judicial Court.

It may be said that measures of this sort are drastic indeed.

If a drastic solution is needed, it is available. We have hopes

that the reforms can be accompHshed with less drastic meas-

ures. With the passing of the years since 1936, the district
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courts have become less independent of each other by reason

of the Administrative Committee of the District Courts, a

chief justice of the district courts, and more recently a chief

justice of the district courts with more authority to make the

system work. The need for a strong administrative head is

now clearly established.

Under the existing system, many full-time district court

judges are even now assigned in such a way that they travel on

circuit to hear civil cases in their region. This system is to be

encouraged and supported until such time as a true circuit

system can be created.

The six man jury trial feature in our district courts is another

indication of the necessity for central administration and

unity of operation to achieve efficiency.

SERVICE OF RETIRED JUDGES

In the past we have continuously recommended legislation

permitting limited services by certain retired judges.

We renew this recommendation and urge the enactment of

the following draft act which, if enacted, would not be in con-

travention of the constitutional amendment approved by the

voters in the election of November, 1972, providing for the

compulsory retirement of judges at age seventy.

The following draft act is based upon the Opinion of the

Justices, 1971 A.S. 1867, which held such legislation would be

constitutional.

1973 DRAFT ACT

Be it enacted by the Senate and House of Representatives in Gen-

eral Court assembled, and by the authority of the same, as follows:

The General Laws are hereby amended by inserting after section

65C of chapter 32 the following new sections:

—

Section 65D. Retirement Lists of Senior Justices or Judges of

the Several Courts of the Commonwealth. (1) (a) A chief justice, as-
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sociate justice, chief judge, judge or associate judge or special justice

each of which offices is hereinafter called justice, of one of the several

courts of the commonwealth who is eligible to resign his office and

retire under the provisions of section 65A may notify the governor in

writing prior to such proposed retirement or resignation that he wishes

to be placed, as of the effective date of his proposed resignation, upon

the list of senior justices, of the court upon which he has served, who
may be recalled to perform temporary service. Upon the approval

of the governor with the advice and consent of the executive council,

such justice shall be retired and shall be placed upon said list of senior

justices, hereby established, and may thereafter perform judicial duties

as provided in section 65F of this act. (b) The governor with the ad-

vice and consent of the executive council may at any time place the

name of a justice who has resigned or retired prior to the effective

date of this act, and with such justice's consent, on the list of senior

justices for the court on which he sat prior to such resignation or re-

tirement, (c) Thereafter, notwithstanding any other provision of this

chapter, such retired chief justice or associate justice and any widow

of such chief justice or associate justice shall be entitled to the same

pension and all other benefits which such chief justice or associate

justice or widow would have been entitled to receive if such chief

justice or associate justice had resigned and had not been placed on

such list, at the time of or subsequent to his resignation or retirement.

(2) If such senior chief justice or associate justice no longer wishes

to be eligible to perform judicial duties pursuant to said sections, as

the case may be, he may at any time after being placed upon said list

withdraw his name and thereafter he and any widow of his shall be,

and shall continue to be, entitled to receive the same pension and all

other benefits which such chief justice or associate justice or widow

would be entitled to receive if the name of such chief justice or asso-

ciate justice had never been placed upon such list and had resigned

or retired at the time of or before being placed thereon.

Section 65E. Special Provisions Applicable to Justices upon the

List of Senior Justices. A retired chief justice or a retired associate

justice while remaining upon a list of senior justices referred to in

section sixty-five D (a) shall not engage in the practice of law directly

or indirectly, provided, however, that this section shall not prevent

him from engaging in the teaching of law, from serving as commis-

sioner, master, or auditor appointed by any court of the common-

wealth or another state or by any federal court, or as an arbitrator,

or from serving as any type of fiduciary, and (b) shall not hold any

office which is incompatible with holding the office of chief justice or

associate justice of any court of which he is on the retired list under

the provisions of part 2, chapter six, article II of the Constitution

of the Commonwealth or of article LVIII of the Amendments there-

to.

Section 65F. Services of Retired Chief Justice or Associate Jus-
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tice. (a) A chief justice of one of the several courts who has retired

under the provisions of section sixty-five D of chapter thirty-two,

may be designated and assigned by the chief justice or acting chief

justice of the court on which he served prior to retirement to per-

form such of the duties of the office of chief justice or an associate

justice of such court as may be requested of him and which he is

willing to undertake.

(b) Any associate justice of one of the several courts who has

retired and is on the fist of senior justices under the provisions of

section sixty-five D of chapter thirty-two may be designated and as-

signed by the chief justice or acting chief justice of the court on which

he served prior to retirement to perform such of the duties of the

office of associate justice of such court as may be requested of him

and which he is willing to undertake,

(c) Any chief justice or associate justice of one of the several

courts who has retired and is on the list of senior justices under the

provisions of section sixty-five D of chapter thirty-two may be des-

ignated and assigned by the chief justice or acting chief justice of the

Supreme Judicial Court to perform such of the duties of the office of

associate justice, justice or judge of any court inferior to the one on

which such senior justice sat prior to retirement as may be requested

of him and which he is willing to undertake.

(d) In performing the services requested of him a senior chief

justice or associate justice shall exercise all judicial power and au-

thority pertaining to the office in which he acts, in respect of matters

as to which he is designated to act, and the fact of such service shall

be stated on the records of the court, but need not be separately stated

in the record or docket of any particular cause or proceeding. Serv-

ice under the provisions of this section shall not be counted in de-

termining the number of offices authorized or required for the court

by an applicable statute.

(e) A retired chief justice or associate justice so serving shall be

paid by the commonwealth in addition to his pension an amount

equal to the diflference between the then current rate by the day of

the compensation of a regular incumbent of the office which he for-

merly held and the maximum rate by the day of the pension which

such senior justice is entitled to receive from the commonwealth by

virtue of his prior judicial service. In computing each of such rates

by the day, Sundays and holidays shall be excluded. Upon the certi-

ficate of the chief justice of the court upon which he formerly sat, he

shall be reimbursed for expenses incurred while performing judicial

services at any place other than his place of residence.

(f) In computing the "difference" under subsection (e) of this

section, it shall be conclusively presumed, for the purpose of making

such computation, that such chief justice or associate justice retired

under the provisions of section sixty-five A of chapter thirty-two.

Section 65G. None of the limitations upon service of retired
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officers and employees contained in section ninety-one of chapter

thirty-two of the General Laws, as amended, shall apply to the serv-

ice of senior justices pursuant to section 65F or other provisions of

this chapter.
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IL PROBATE LAW AND
PRACTICE

1. The Appointment, Powers, And Duties Of Guard-
ians And Conservators For The Mentally Retarded

2. Certain Payment Under Wills And Trusts To Mi-
nors

2. Repealing The Law Relative To Common Trust
Funds

3. Permitting The Deposit Of Funds Of An Unsettled
Estate In Certain Banks

5. Authorizing A Married Woman To Use Her Maiden
Name

THE APPOINTMENT, POWERS, AND DUTIES
OF GUARDIANS AND CONSERVATORS FOR THE

MENTALLY RETARDED

HOUSE . . . (1972) ... No. 5513

APPENDIX C

An Act relative to the appointment, powers and duties of guardians and
conservators for the mentally retarded. <

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by inserting after

2 Chapter 201A the following new chapter: —
3 CHAPTER 201

B

4 Guardians and Conservators

5 for the Mentally Retarded

6 Section 1. A probate court may appoint guardians or limited

7 guardians of mentally retarded persons, and conservators or

8 limited conservators of the property of persons who, by reason



30 JUDICIAL COUNCIL P.D. 144

9 of mental retardation, are unable to properly care for their

10 property, if such persons are inhabitants of or residents in the

11 county or who reside without the commonwealth and have

12 property within the county.

13 Section 2. A mentally retarded person, or a relative or next

14 friend of such a person may file a petition in the probate court

1

5

asking to have a guardian or a limited guardian appointed for

16 suchperson. Thecourt shall requireanevaluation oftheperson's
17 ability to function in the community. Said evaluation is to be

1

8

conducted in accordance with standards to be developed by the

19 department of mental health to include both procedural

20 methodology and qualifications of personnel who must admin-

21 istersaidevaluation.Reasonableexpensesfortheevaluationshall

22 be paid from the estate of such person or by the commonwealth

23 if such person is deemed to be indigent by the court. If, after

24 notice as provided in section three and a hearing, the court finds

25 that the person is incapable of caring for himself by reason of

26 mental retardation, it shall appoint a guardian of his person and

27 estate, but if the court finds that the person, although retarded,

28 is substantially able to function in the community, it may
29 appoint a limitedguardianofhispersonandestate. A courtorder

30 appointing a limited guardian shall define his powers so as to

3

1

permit the mentally retarded person to care for himself and his

32 property commensurate with his ability to do so. A court order

33 appointing a limited guardian shall have no bearing on testa-

34 mentary capacity, contractual capacity, capacity to obtain a

35 motor vehicle operator's license, marriage rights, voting rights,

36 and capacity to testify in any judicial or administrative pro-

37 ceeding, except as otherwise defined by the court. In no event

38 shall the appointment of a limited guardian constitute evidence

39 of or a presumption as to the incompetence of the ward in any

40 area not mentioned in the court order.

41 Section 3. Upon any petition for the appointment of a

42 guardian or limited guardian of a mentally retarded person the

43 court shall cause not less than fourteen days notice of the time

44 and place appointed for the hearing to be given to the person, to

45 the next of kin, and, if the person is entitled to any benefit,

46 estate orincome paid or payable by orthrough any governmental

47 agency or bureau, to said agency or bureau, except that the court

48 may, in its discretion, direct that a shorter notice be given. Said

49 notice to the person shall also inform him that he may request of

50 the court that a guardian ad litem be appointed for him.

5

1

Reasonable expenses for said guardian ad litem shall be paid out

52 of the estate of the mentally retarded person or by the

53 commonwealth if said person is deemed indigent by the court.

54 Section 4. The guardian of a mentally retarded person shall

55 have the care and custody of the person of his ward, except as



P.D. 144 JUDICIAL COUNCIL 31

56 provided in section twenty-four ofchapter two hundred one, and

57 themanagement ofhis estate. TheUmited guardian ofamentally

5 8 retarded person shall have only those powers and duties as to the

59 ward's person and estate as are defined in the court order

60 appointing him. The guardian or limited guardian ofa mentally

61 retarded person shall give bond as prescribed in chapter two

62 hundred five, except that responsibilities for the education or

63 habilitation ofthe ward shall be considered by the court in terms

64 of the wards degree of retardation.

65 Section 5. The guardian or limited guardian of a meritally

66 retarded person may be discharged by the probate court, upon

67 the application of the ward or otherwise, when it appears that

68 the guardianship or limited guardianship is no longer necessary.

69 In the event of the death, resignation or removal ofthe guardian

70 or limited guardian of a mentally retarded person, the court, on

71 the application of the former ward and after notice to his heirs

72 presumptive or apparent , including the husband or wife, ifany,

73 may certify that the said ward is discharged by operation oflaw

74 and, if it so appears, that the guardianship or limited guardian-

75 ship of said ward is no longer necessary.

76 Section 6. A mentally retarded person or a relative or next

77 friend of such person may file a petition for the removal of a

78 guardian or limited guardian of such person.

79 Section 7. Upon petition of a mentally retarded person or a

80 relative or next friend of such person, the court may, if it finds

81 that the welfare of said mentally retarded person requires the

82 immediate appointment of a temporary guardian or temporary

83 limited guardian of his person and estate, appoint a temporary

84 guardian or temporary limited guardian of such mentally

85 retarded person, with such notice, if any, as it shall require, and

86 may in like manner discharge him or terminate the trust. A
87 temporary guardian ortemporary limitedguardian ofa mentally

88 retarded person may proceed and continue in the execution of

89 his duties, notwithstandingan appeal from the decreeappointing

90 him, until it is otherwise ordered by the supreme judicial court,

91 or until the appointment of a permanent guardian or limited

92 guardian,oruntilthetrustislegallyterminated. Inno event shall

93 suchtemporaryguardianship ortemporarylimited guardianship

94 be in effect for a period of more than ninety days.

95 Section 8. A mentally retarded person or a relative or next

96 friend of such person may file a petition in the probate court

97 askingtohaveaconservator orlimitedconservatorappointedfor

98 suchperson. Thecourtshallrequireanevaluationoftheperson's

99 ability to function in the community. Said evaluation is to be

100 conducted in accordance with standards to be developed by the

101 department of mental health, to include both procedural

102 methodology and qualifications of personnel who must admin-
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103 istertheevaluation. Reasonable expensesfortheevaluationshall

1 04 be paid from the estate of such person or by the commonwealth

105 if such person is deemed to be indigent by the court. If, after

106 notice as provided in section nine and a hearing, the court finds

107 that he is incapable of taking care of his property by reason of

108 mental retardation, it shall appoint a conservator of his estate,

109 but if the court finds that the person, although retarded, is

110 substantially capable of taking care of his property, the court

111 may appoint a limited conservator of his estate. A court order

112 appointing a limited conservator shall define his powers and

113 du ties so as to permit the mentally retarded person to care for his

114 property commensurate with his ability to do so. Said court

115 order shall at a minimum define the limited conservator's

116 authority with regard to the real and personal property of the

117 ward, including any incomebymeans ofwages, earnings or other

118 external support or benefits from public or private sources.

119 Section 9. Upon petition for a conservator or limited con-

1 20 servator ofa mentally retarded person, the court shall require not

121 less than fourteen days notice of the time and place appointed

122 for the hearing to be given to the person, to the next of kin, and,

123 if the person is entitled to any benefit, estate or income paid or

124 payable by or through any governmental agency or bureau, to

125 said agency or bureau, except that the court may, in its

126 discretion, direct that a shorter notice be given. Said notice to

127 the person shall also inform him that he may request ofthe court

128 that a guardian ad litem be appointed for him. Reasonable

1 29 expenses for said guardian ad litem shall be paid out ofthe estate

130 of the mentally retarded person or by the commonwealth if said

131 person is deemed to be indigent by the court.

132 Section 10. The conservator of a mentally retarded person

133 shall have the same powers and duties, except as to the custody

134 oftheperson,astheguardianofamentallyretardedperson. The

135 limited conservator ofa mentally retarded person shall have only

136 those powers and duties as are defined in the court order

137 appointing him. The conservator or limited conservator of a

138 mentally retarded person shall givebond as prescribed in chapter

139 two hundred five, except that responsibilities for the education

140 or habilitation of the ward shall be considered by the court in

141 terms of the ward's degree of retardation.

142 Section 11. The conservator or limited conservator of a

143 mentally retarded person may be discharged by the probate

144 court, upon the application of the ward or otherwise, when it

145 appears that the conservatorship or limitedconservatorship isno

146 longer necessary. In the event of the death, resignation or

147 removal of the conservator or limited conservator of a mentally

148 retarded person, the court, on the application ofthe former ward

149 and after notice to his heirs, presumptive or apparent, including
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150 the husband or wife, if any, may certify that the said ward is

151 discharged by operation of law, and, if it so appears, that the

152 conservatorship or limited conservatorship of said ward is no

153 longer necessary.

154 Section 12. A mentally retarded person or a relative or next

155 friend of such person may file a petition for the removal of a

156 conservator or limited conservator of such person.

157 Section 13. Upon petition of a mentally retarded person or a

158 relative or next friend of such person, the court may, if it finds

159 that the welfare of said mentally retarded person requires the

160 immediate appointment of a temporary conservator or tem-

161 porary limited conservator ofhis property, appoint a temporary

162 limited conservator ofsuch mentally retarded person , with such

163 notice, if any, that it shall require, and may in like manner

164 dischargehim or terminate the trust. Atemporaryconservatoror

165 temporarylimitedconservatorofamentallyretardedpersonmay

166 proceed and continue in the execution of his duties, notwith-

167 standing an appeal from the decree appointing him, until it is

168 otherwise ordered by the supreme judicial court, or until the

169 trust is legally terminated. In no event shall such temporary

170 conservatorshiportemporarylimitedconservatorshipbeineffect

171 for a period of more than ninety days.

172 Section 14. If a guardian, limited guardian, conservator or

1 73 limited conservator for a mentally retarded person is appointed,

174 the court shall make an allowance, to be paid by the guardian,

175 limited guardian, conservator or limited conservator, for all

176 reasonable expenses by the ward in opposing the petition.

177 Section 15. The general powers and duties of any guardian,

178 limited guardian, conservator or limited conservator of a

179 mentally retarded person shall be the same powers and duties

180 provided for in section thirty-seven through forty-eight A of

181 chapter two hundred one, except insofar as those powers and

182 duties have been limited by a court order appointing him.

183 Section 16. The provisions of chapter two hundred six shall

1 84 be applicable to guardians, limited guardians, conservators and

185 limited conservators of mentally retarded persons.

HOUSE . . . n972) ... No. 3366

An Act relative to the appointment, powers and duties of guardians and

conservators for mentally retarded persons.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:
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1 SECTION 1. Chapter 201 of the General Laws is hereby

2 amended by striking out section 1 , as most recently amended

3 by section 1 of chapter 314 of the acts of 1956 and inserting

4 in place thereof the following section :
—

5 Section 1. The probate court may, if it appears necessary or

6 convenient, appoint guardians of minors, mentally ill and men-

7 tally retarded persons, and spendthrifts and conservators of the

8 property of persons by reasons of advanced age, mental weak-

9 ness, mental retardation or physical incapacity unable to prop-

10 erly care for their property, who are inhabitants of or residents

11 in the county or who reside out of the commonwealth and

12 have estate within the county.

1 SECTION 2. Said chapter 201 is hereby further amended by

2 striking out section 6, as most recently amended by section 2

3 of chapter 314 of the acts of 1956, and inserting in place

4 thereof the following section :
—

5 Section 6. Two or more relatives or friends of a mentally ill

6 or mentally retarded person, or the mayor and alderman of a

7 city or the selectmen of a town in which he is an inhabitant or

8 resident, or the department of mental health, may file a peti-

9 tion in the probate court asking to have a guardian appointed

10 for him, and if after notice as provided in section seven and a

1

1

hearing the court finds that he is incapable of taking care of

12 himself by reason of mental illness or mental retardation, it

13 shall appoint a guardian of his person and estate. A copy of

14 such appointment shall be sent by mail to the register to said

15 department. The court may require additional medical testi-

16 mony as to the mental condition of the person alleged to be

17 mentally ill or mentally retarded and may require him to

18 submit to examination. It may also appoint one or more

19 physicians, expert in mental illness or mental retardation, to

20 examine such person and report their conclusions to such

21 court. Reasonable expense incurred in such examination shall

22 be paid out of the estate of such person or by the county as

23 may be determined by the court.

1 SECTION 3. Said chapter 201 is hereby further amended by

2 striking out section 7, as most recently amended by section 3

3 of chapter 314 of the acts of 1956, and inserting in place

4 thereof the following section :
—

5 Section 7. Upon such petition the court shall cause not less

6 than seven days' notice of the time and place appointed for the

7 hearings to be given to the alleged mentally ill or mentally

8 retarded person, to the department of mental health, and if the

9 mentally ill or mentally retarded person is entitled to any

10 benefit, estate or income paid or payable by or through the
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1

1

United States Veterans' Bureau or its successor, to said bureau

12 or its successor, except that the court may, for cause shown,

13 direct that a shorter notice be given. No appointment shall be

14 made without such notice to the heirs apparent or presumptive

15 of the alleged mentally ill or mentally retarded person, includ-

16 ing the husband or wife, if any, as the court may order. In the

17 matter of said petition and all subsequent proceedings relating

18 thereto said bureau or its successor shall be deemed to be a

19 party in interest if the alleged mentally ill or mentally retarded

20 person is so entitled.

1 SECTION 4. Said chapter 201 is hereby further amended by

2 striking out section 12, as most recently amended by section 4

3 of chapter 314 of the acts of 1956, and inserting in place

4 thereof the following section: —
5 Section 12. The guardian of a mentally ill or mentally re-

6 tarded person or spendthrift shall have the care and custody of

7 the person of his ward, except as provided in section twenty-

8 four, and the management of all his estate, and shall give the

9 bond prescribed in section one of chapter two hundred and

10 five except that the conditions relative to the education of the

1

1

ward shall be omitted.

1 SECTION 5. Said chapter 201 is hereby further amended by

2 striking out section 13, as most recently amended by section 5

3 of chapter 314 of the acts of 1956, and inserting in place

4 thereof the following section :
—

5 Section 13. The guardian of a mentally ill or mentally re-

6 tarded person or spendthrift may be discharged by the probate

7 court, upon the application of the ward or otherwise, when it

8 appears that the guardianship is no longer necessary; except

9 that in the case of a mentally ill or mentally retarded person

10 seven days' notice of the petition shall be given to the depart-

1

1

ment of mental health. In the event of the death, resignation

12 or removal of the guardian of a mentally ill or mentally

13 retarded person, the court, on the application of the former

14 ward and after notice to his heirs apparent or presumptive,

15 including the husband or wife, if any, and to the said depart-

16 ment, may certify that the said ward is discharged by operation

17 of law and, if it so appears, that the guardianship of said ward

18 is no longer necessary.

1 SECTION 6. Said chapter 201 is hereby further amended by

2 striking out section 13A, as most recently amended by section

3 6 of chapter 314 of the acts of 1956 and inserting in place

4 thereof the following section :
—

5 Section 13A. Two or more relatives or friends of a mentally

6 ill or mentally retarded person, or the mayor and aldermen of
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7 a city or the selectmen of a town in which he is an inhabitant

8 or resident, or the department of mental health, may file a

9 petition for the removal of a guardian of such mentally ill or

10 mentally retarded person.

1 SECTION 7. Said chapter 201 is hereby further amended by

2 striking out section 14, as most recently amended by section 7

3 of chapter 314 of the acts of 1956, and inserting in place

4 thereof the following section: —
5 Section 14. Upon petition of a mayor or the selectmen, the

6 board of public welfare, the department of mental health, or

7 other person in interest, the court may, if it finds that the

8 welfare of a minor, a mentally ill or mentally retarded person

9 or spendthrift requires the immediate appointment of tempo-

10 rary guardian of his person and estate, appoint a temporary

1

1

guardian of such minor, mentally ill or mentally retarded per-

12 son or spendthrift, with or without notice, and may in like

13 manner remove or discharge him or terminate the trust. A
14 temporary guardian may proceed and continue in the execution

15 of his duties, notwithstanding an appeal from the decree

16 appointing him, until it is otherwise ordered by the supreme

17 judicial court, or until the appointment of a permanent guard-

18 ian, or until the trust is legally terminated.

1 SECTION 8. Said chapter 201 is hereby further amended by

2 striking out section 16 and inserting in place thereof the

3 following section :
—

4 Section 16. If a person by reason of advanced age, mental

5 weakness or mental retardation is unable to properly care for

6 his property, the probate court may, upon his petition or upon

7 the petition of one or more of his friends, or upon petition of

8 the department of mental health, or if a person by reason of

9 physical incapacity is unable to properly care for his property

10 the probate court may, upon his petition or with his written

1

1

assent and in each case if after notice as provided in section

12 seventeen and after hearing it appears that such person is

13 capable of properly caring for his property, appoint a con-

14 servator to have charge and management of his property, sub-

15 ject to the direction of the court.

1 SECTION 9. Said chapter 201 is hereby further amended by

2 striking out section 19 and inserting in place thereof the

3 following section: —
4 Section 19. A conservator shall give bond like that required

5 of guardians of mentally ill and mentally retarded persons

6 omitting the conditions relative to the custody of the ward.

1 SECTION 10. Said chapter 201 is hereby further amended
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2 by striking out section 20, as most recently amended by

3 section 8 of chapter 314 of the acts of 1956 and inserting in

4 place thereof the following section :
—

5 Section 20. A conservator shall have the same powers and

6 duties except as to the custody of the person, as a guardian of

7 a mentally ill or mentally retarded person ; and all laws relative

8 to the jurisdiction of the probate court over the estate of a

9 person under guardianship as a mentally ill or mentally re-

10 tarded person, including the management, sale or mortgage of

1

1

his property and the payment of his debts, shall be applicable

12 to the estate of a person under conservatorship.

1 SECTION 11. Said chapter 201 is hereby further amended

2 by striking out section 22, as most recently amended by

3 section 9 of chapter 314 of the acts of 1956, and inserting in

4 place thereof the following section :
—

5 Section 22. If a conservator or a guardian of a mentally ill

6 or mentally retarded person or spendthrift is appointed, the

7 court shall make an allowance, to be paid by the conservator

8 or guardian, of all reasonable expenses incurred by the ward in

9 opposing the petition.

1 SECTION 12. Said chapter 201 is hereby further amended

2 by striking out section 24, as most recently amended by

3 chapter 350 of the acts of 1963, and inserting in place thereof

4 the following section :
—

5 Section 24. The guardian of a married woman, unless autho-

6 rized by the court for causes which the court considers suffi-

7 cient, shall not have the care, custody or education of his

8 ward, except in case of the mental illness or retardation of her

9 husband, or of his abandoning her and making no sufficient

10 provision for her.

1 SECTION 13. Said chapter 201, is hereby further amended

2 by striking out section 26, as most recently amended by

3 section 11 of chapter 314 of the acts of 1956, and inserting in

4 place thereof the following section :
—

5 Section 26. If a married woman is by reason of mental

6 illness or mental retardation incompetent to release her right of

7 power or of homestead, a guardian may be appointed for her

8 in the same manner as if she were sole, with the powers and

9 duties given to guardians of married women who own property,

10 the husband or any suitable person may be appointed such

1

1

guardian.

1 SECTION 14. Said chapter 201 is hereby further amended

2 by striking out section 42, as most recently amended by
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3 section 13 of chapter 314 of the acts of 1956, and inserting in

4 place thereof the following section :
—

5 Section 42. The probate court may, upon the application of

6 the guardian of a mentally ill or mentally retarded person or of

7 a child or the guardian of a child of a mentally ill or mentally

8 retarded person, after notice to all other persons interested,

9 authorize and require the guardian of such mentally ill or

10 mentally retarded person to apply to the maintenance and

1

1

education of any child or children of said ward such portion as

12 the court orders of the estate of the ward, which is not

13 required for his maintenance and support.

1 SECTION 15. Said chapter 201 is hereby further amended

2 by striking out section 43, as most recently amended by

3 section 14 of chapter 314 of the acts of 1956, and inserting in

4 place thereof the following section: —
5 Section 43. The probate court for the county where a

6 guardian of a mentally ill or mentally retarded person has been

7 appointed may make an allowance out of the estate of such

8 mentally ill or mentally retarded person for the support of his

9 wife, to be paid to her by the guardian during the continuance

10 of the guardianship in such manner as the court orders.

1 SECTION 16. Said chapter 201 is hereby further amended

2 by striking out section 43A, as most recently amended by

3 section 15 of chapter 314 of the acts of 1956, and inserting in

4 place thereof the following section: —
5 Section 43A. The probate court, upon the application of the

6 guardian or dependent parent of a mentally ill or mentally

7 retarded person, and after such notice to all other persons

8 interested as it directs, may authorize such guardian to apply

9 towards the support of such dependent parent such portion of

10 the estate of such mentally ill or mentally retarded person not

1

1

required for his own maintenance and support as it may order.

1 SECTION 17. Said chapter 201 is hereby further amended

2 by striking out section 45, as most recently amended by

3 section 16 of chapter 314 of the acts of 1956, and inserting in

4 place thereof the following section: —
5 Section 45. If property, rights or benefits given by will or by

6 law depend upon the election, waiver or other act of a person

7 incompetent by reason of mental illness or mental retardation

8 or minority to perform the same, his guardian may make such

9 election or waiver or perform such act; provided, that no

10 waiver of the provisions of a will under this section shall be

1

1

valid until approved by the probate court after notice to such

12 persons, if any, as the court shall deem proper and a hearing
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13 thereon, and provided also that if a power is vested in a

14 mentally ill or mentally retarded person for his own benefit, or

15 his consent is required for the exercise of any power where the

16 power of consent is in the nature of a beneficial interest in

17 himself, his guardian may, by order of the probate court, made

18 after notice to such persons, if any, as the court shall deem

19 proper, exercise the power or give the consent in such manner

20 as shall be authorized or directed by the order. If, in any case

21 where the guardian of a ward incompetent by reason of mental

22 illness or mental retardation or minority has not waived the

23 provisions of the will of the ward's spouse or brought a

24 petition under this section for approval of a waiver of the

25 provisions thereof and a guardian ad litem has been appointed

26 under section one B of chapter one hundred and ninety-two,

27 such guardian ad litem is of the opinion that a waiver of the

28 provisions thereof is for the benefit and for the best interests

29 of the ward, and the guardian fails to take such action after

30 written demand made upon him, such guardian ad litem as

31 next friend may waive the provisions thereof subject to the

32 approval of the probate court as hereinbefore provided.

1 SECTION 18. Said chapter 201 is hereby further amended

2 by striking out section 48A, as most recently amended by

3 section 39 of the acts of 1961, and inserting in place thereof

4 the following section :
—

5 Section 48A. Upon application therefor by a conservator or

6 by a guardian of a mentally ill or mentally retarded person or a

7 spendthrift, whose ward is a resident of the commonwealth,

8 the probate court, after such notice as it deems necessary,-and

9 a hearing, may authorize such conservator or guardian to

10 deposit for the purpose hereinafter stated, in a savings bank or

11 in a savings account in a trust company, within the common-
12 wealth or on paid up shares and accounts of and in a co-opera-

13 live bank, a sum not exceeding five hundred dollars, or may
14 authorize said conservator or guardian or a savings and loan

15 association located within the commonwealth, in a sum not

16 exceeding five hundred dollars, to be expended solely for, or

1

7

towards the expense of, the burial of his ward. Such deposit or

1

8

purchase shall be made in the name of the judge of probate for

19 the time bemg, and shall be subject to the order of the judge

20 and of his successors in office. The person making such deposit

21 or purchase shall file in the probate court a memorandum
22 thereof and the deposit book or share account book, and the

23 amount so deposited or purchased shall, for the purpose of the

24 accounting by said guardian or conservator be allowed as pay-

25 ment. Upon the death of such ward, the probate court may,

26 upon application and after like notice and hearing, order the
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27 payment of such deposit or purchase, together with any

28 accrued interest thereon, hereinafter referred to as such deposit

29 or purchase, to the executor of the will of such ward or to the

30 administrator of the estate, to be expended by him only for

31 the purpose hereinbefore stated, and, in case no executor or

32 administrator is appointed, said court may order payment from

33 such deposit or purchase together with any accrued interest

34 thereon to any undertaker or other person, of any charge for

35 such burial or sum expended therefor which it finds to be

36 proper, but not exceeding the amount of such deposit or

37 purchase together with any accrued interest thereon, or may
38 apportion such deposit or purchase together with any accrued

39 interest thereon between several claimants for such charges or

40 expenses but in no event to exceed the total amount of such

41 charges, or expenses; provided that any balance remaining after

42 the payment of such charges or expenses shall become general

43 assets of the estate. The provisions of chapter two hundred A
44 shall not be applicable to funds deposited under this section.

1 SECTION 19. Chapter 206 of the General Laws is hereby

2 amended by striking out section 7, as most recently amended

3 by section 18 of chapter 314 of the acts of 1956, and inserting

4 in place thereof the following section :
—

5 Section 7. No final account or discharge of a guardian of a

6 mentally ill or mentally retarded person shall be allowed unless

7 at least seven days' notice has been given to the department of

8 mental health. No account of a guardian of a mentally ill or

9 mentally retarded person or of a conservator shall be allowed

10 without such notice as the court may order to the United

1

1

States Veterans' Bureau or its successor if the ward is entitled

12 to any benefit, estate or income paid or payable by or through

13 said bureau or its successor.

A "mentally retarded" person is one who as a result of in-

adequately developed or impaired intelligence is substantially

limited in his abihty to learn or adapt to estabUshed standards

available which measure a person's ability to function in the

community. Because a person is "retarded" it does not follow

that such person is "mentally ill" merely by reason of retarda-

tion. ^

iSee G.L. Chapter 123, § 1, for certain legal definitions under the new (1971

Mental Health Code.
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Since the degree of retardation ranges from the severe case

requiring permanent custodial care to the mild case where the

individual can almost function "normally" in society, the term

obviously covers a wide range.

Both of these bills have for their purpose the enactment of

statutory authority for the appointment of a guardian or con-

servator for a person who is "mentally retarded."

A retarded person is not necessarily mentally ill so that a

guardian could be appointed for him under the present statute

on the basis that "he is incapable of taking care of himself by

reason of mental illness."

Chapter 201 of the General Laws

If a retarded person is a minor, a guardian can be appointed

under Chapter 201, § 2, and a minor over 14 can nominate his

own guardian. A conservator can be appointed for a person

who is incapable of caring for his property by reason of (a)

advanced age, (b) mental weakness, or (c) if such person peti-

tions or consents to the appointment because of his physical

incapacity alone. A retarded person may not be mentally

weak or of advanced age or with a physical incapacity to per-

mit the appointment of a conservator on the grounds now set

forth in the statute. In general it has been customary for the

probate court to appoint guardians and conservators for re-

tarded persons either on the basis of physical incapacity or on

the basis of the "spendthrift" idea.

The first bill (H 5513) would establish a particular kind of

class of conservators and guardians for retarded persons. One
concept in H 5513 calls for the possible appointment of "limit-

ed" guardians or conservators. One of the features of H 5513

is that the court might grant to a "limited" guardian or con-

servator less authority than would be enjoyed by a conven-

tional fiduciary acting in this capacity.

The second bill (H 3366) would introduce into the existing

statutes clear authority to appoint conservators and guardians

for mentally retarded persons in the same manner and subject

to the same authority and limitations as all other guardians
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and conservators. To the community at large it would appear

preferable that a guardian or conservator could be dealt with

without the necessity of inquiring as to whether there were any

special Hmitations on him. It is, therefore, reasonable to

avoid the creation of a special species if possible.

Spendthrifts

Another type of guardianship is authorized under G.L.

Chapter 201, § 8. If a person "wastes or lessens his estate" so

as to expose his family or himself to want or suffering, he may
be adjudged a spendthrift, and a guardian may be appointed

who shall have care and custody of the spendthrift "and the

management of all his estate." ^

A spendthrift must demonstrate his irresponsibiUty by "ex-

cessive drinking, gaming, idleness, or debauchery" (G.L. Chap-

ter 201, § 8).

A spendthrift is not "mentally ill" and there is absolutely no

impUcation that because a person is under conservatorship he

is "mentally ill" {Bradford v. Parker, 327 Mass. 446).

We are convinced that the procedures of H 5513 "Appendix

C," which would create a special class of guardians and con-

servators, is not the practical solution sought by the Depart-

ment of Mental Health or the Massachusetts Association for

Retarded Children, Inc. These two interested groups do not

want H 3366, which adds "mentally retarded persons" to

those for whom guardians and conservators can now be ap-

pointed, but, with the Bureau of Developmental Disabilities,

favor H 5513 or "no legislation." We have been informed that

H 5513 was intended as an alternative to H 3366.

The Basis of the Proposals

Dr. Doris S. Fraser, Director of the Bureau of Develop-

mental Disabihties, cites that under the newest programs affect-

ing retardates (a) an evaluation of legal competence and recom-

^Custody of a married woman is not in the guardian unless her husband is men-
tally Ul (G.L. Chapter 201, § 24).
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mendation for guardianship, where appropriate, must be made
under Chapter 123, and (b) current trends in the field of mental

retardation are toward deinstitutionalization which will place

more retarded persons in different forms of community settings

which in turn will increase the risks to the individual of social

exploitation or abuse.

Dr. Eraser's point of view is based on her concern that the re-

tarded person should "operate as independently as his or her

capacities permit while at the same time designating a legal

representative who can assist the individual in avoiding social

exploitation or abuse."

We note that among some very competent social agencies

there seems to be a great misunderstanding of the concept of

the conservator under Massachusetts law. We find many
people do not know that the conservator (a) does NOT have

custody, and (b) does not imply any mental illness. It is said

that some retardates may not need a "full" guardian or con-

servator.

There is a substantial body of law on the subject of guardians

and conservators. Some of the existing law is found in statutes,

much in court decisions.

The law protects the property rights and the personal rights

of the ward. It cannot spell out or approve specific methods

of medical, psychological, or other treatment which may be

suggested, later modified, and often under constant change.

In our view the probate judge must, on all of the evidence

that can properly be produced, make the decisions and con-

tinue to supervise the preservation of the personal and proper-

ty rights of the developmentally disabled person.

We deem it now incontrovertible in Massachusetts that the

social agency which delivers service should not also be over-

taxed with financial responsibility which it often cannot dis-

charge because of the pressure of its prime function.

A Conservator Does Not Control the Person

A "full" conservator under G.L. Chapter 201, § 14, has no

custody of the person, has no particular duty as to marriage of
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the ward, has no control over such things as driver's hcenses,

has no title to property of the ward, but does have custody

of it.

A person under conservatorship does not have his right to

make contracts suspended {Butler v. Butler, 225 Mass. 22).

Experience in Other States

Ohio

Under the Ohio Revised Code, Sec. 5119.85:

"(D) Protector means the Division of Mental Retardation or

an agency under contract with the division with or without court ap-

pointment to provide guidance, service, and encouragement in the

development of maximum self-reliance to a mentally retarded or

other developmentally disabled person^ independent of any deter-

mination of incompetency.

"(E) Protective Service means performance of the duties of

a guardian or trustee or acting as a protector with respect to a men-

tally retarded or other developmentally disabled person."^

The Ohio plan calls for the Ohio Division of Mental Re-

tardation (comparable to the Massachusetts Bureau of De-

velopmental Disabilities) to act as "guardian, trustee, or pro-

tector" either on the application of the retardate, an interested

person, a parent, or under a will. This law became effective

March 23, 1972.

Colorado

Under the Colorado plan, effective April 14, 1971 (Col. Rev.

Stats. Art. 9 of Ch. 153), there is a provision for guardianship

of mentally retarded persons. Such guardian can be ap-

pointed guardian of the person or property or both.

In Colorado there is also a "hmited guardianship" of a re-

tardate. The feature of this law is to allow the retardate (a) all

of his earnings if over 21 and self-supporting, and (b) the power

to contract for up to one-month's wages or $300, whichever is

greater.

iThis definition includes a retardate.

2ln the new Ohio statute "feeble minded" became "mentally retarded."
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In Colorado a nonprofit corporation can be guardian of the

person only. This is wholly unlike Ohio where the state

agency is the guardian of person and property. The Colorado

law is a weak and watered down version of the 1969 New York
law.

New York

In New York under Section 1750 of the Surrogates Court

Procedure Act, a guardian of a mentally retarded person can

be extended beyond the age of 21 if (a) both parents consent,

if Uving, and apply, (b) a physician/psychologist team (2) cer-

tifies incompetency to manage the person or his affairs by

reason of retardation, and (c) the court finds it is appropriate.

A limited guardianship is provided in Ncw York under Sec-

tion 1751 under the same concept as in Colorado. In New
York a nonprofit corporation may be guardian of the person

only.

Conclusion

It is our inescapable conclusion that the appointment of a

guardian or conservator under G.L. Chapter 201 is sufficient

in most cases, excepting where it might be useful to allow the

retardate to keep his salary and make contracts up to $300.

Within the year a situation was discovered in a town near

Boston in which a retardate had been victimized for several

years and forced to surrender most of his wages to a parasitic

degenerate "shake-down artist."

We do not oppose the adoption of a probate court rule re-

quiring an evaluation by a medical/psychological team before

a conservator is appointed for a retardate. A medical certi-

ficate is now required in any event.

We are not persuaded that the Ohio law or the Colorado

statute are blazing beacons on the road to progress. The Ohio
law clearly indicates a burgeoning bureaucracy to "protect"

the developmentally disabled. We need no "out-patient"

version of what the new G.L. Chapter 123 was designed to

remedy.
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The "family" or private "protector" may well file his ac-

counts with a state agency just as he does now with the con-

servatorship of a person receiving benefits from the Veteran's

Administration. H 5513 is not the answer. H 3366 is closer

to the answer. If a special section of Chapter 201 was en-

acted to cover the same ground as Sec. 1751 of the New York

law and Ch. 153, Art. 9, Sec. 17 of the Colorado law, it could

provide

:

1973 DRAFT ACT

Be it enacted by the Senate and House of Representatives in Gen-

eral Court assembled, and by the authority of the same, as follows:

Chapter 201 of the General Laws is hereby amended by adding

the following section: —

Any conservator appointed under this chapter may file a petition

with the probate court, without notice, for authority to permit any

retarded person twenty-one years of age or more, who is substantially

self-supporting by means of his wages or earnings, to retain, receive,

and expend such wages or earnings from such employment. Upon

the allowance of such petition, such conservator shall not be held

liable to account for such wages or earnings. Upon discovery of in-

formation to the effect that such retarded person is demonstrating

lack of capacity to manage his wages or earning, the court may, with

such notice to the ward as the court may order, revoke such authority.

This draft act is recommended only if H 3366, or legislation

similar to that bill, is enacted.

Removal of Conservators

We point out that G.L. Chapter 201, § 18, calls for the dis-

charge (removal) of a conservator if no longer necessary.

This procedure was not understood by several of the social

agencies interested in this type of legislation.
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CERTAIN PAYMENTS UNDER WILLS AND
TRUSTS TO MINORS

HOUSE . . . (1972) ... No. 1281

An Act for certain payment under wills and trusts to minors.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Chapter 197 shall have the following section 23A added: —
2 When a will or a trust contains a bequest of personal proper-

3 ty, or a pecuniary legacy to a minor, or provides for payment

4 of income or principal to a minor, the executor, administrator,

5 or trustee, if specifically authorized to do so by the terms of

6 the will or trust, may pay or distribute such bequest, legacy, or

7 income or principal to the parent of such minor or to any

8 adult person who shall have custody and care of such minor, or

9 with whom such minor shall be residing, or, in the case of a

10 minor who has attained the age of eighteen years, directly to

11 such minor; and the receipt of the distributee shall discharge

12 the fiduciary making such payment or distribution from any

13 further responsibility for the money or property so paid or

14 distributed or for its disposition by the distributee.

We do not recommend this bill.

The thrust of this bill is to permit a trustee under a testa-

mentary or inter vivos trust to make certain payments directly

to a minor or to persons with whom the minor may be resid-

ing or to adult persons in whose custody the minor may be.

At present a person making a trust can provide as part of

the authority to be exercised by the trustee that such trustee is

permitted

:

".
. . to make any payment or distribution directly to any bene-

ficiary whether or not competent or to apply the same for his benefit,

and in the case of a minor to deposit the same in a savings bank in

his name or to invest the same in a custodianship or trust for his

benefit."

This provision does not depend on statutory authority but

is in common use. Many of the aspects of the creation and
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management of trusts do not depend on statutory authority;

such payments are not prohibited by statute. Many drafts-

men of trusts provide simply that payments to a minor or to a

person under disabihty or even to a beneficiary not under dis-

abihty may be made "to or for the benefit of such person." It

would appear that no statutory authority is needed to permit

the trustee to make payments either directly or for the benefit

of a minor provided that a trust instrument is properly drafted.

Under this bill it is proposed that upon making such pay-

ments the trustee is discharged from any further responsi-

bility. At present it is the duty of the trustee to be sure that

the payments are in fact made for the benefit of the minor re-

gardless of the method of applying funds.

We do not see any reason to depart from the present prac-

tice. There is not sufficient reason for the proposed legisla-

tion. It is the duty of the trustee to check continually to make
sure that payments are being made in accordance with the

provisions of the trust.

REPEALING THE LAW RELATIVE TO COMMON
TRUST FUNDS

SENATE . . . (1972) ... No. 207

An Act repealing the law relative to common trust funds.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Chapter two hundred three A of the General Laws is here-

2 by repealed.
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HOUSE . . . (1972) ... No. 2441

An Act repealing the law relative to common trust funds.

Be it enacted by the Senate and House of Representatives in General Court as-

senbled, and by the authority of the same, as follows:

1 Chapter 203A of the General Laws is hereby repealed.

The Council was asked to consider S 207 and H 2441, both

of which seek to repeal G.L. Chapter 203A (the Uniform Com-
mon Trust Fund Act) which was enacted by Massachusetts in

1969. This act is in effect in a number of states, including

California, Ilhnois, Maine, New Hampshire, Ohio, Texas and

Michigan. The purpose of the act is to allow for the establish-

ment of common trust funds into which trust assets of several

fiduciaries may be placed for investment under appropriate

circumstances.

The Uniform Act replaces a previous statute entitled "Col-

lective Investment of Small Trust Funds," which was enacted

in Massachusetts in 1941. The 1941 act as amended provided

for common trust funds also.

We have discovered no reason why this act should be re-

pealed. The repeal of a common trust fund act would be

harmful and cause tremendous confusion. Common trust

funds are well established in Massachusetts.
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PERMITTING THE DEPOSIT OF FUNDS
OF AN UNSETTLED ESTATE IN CERTAIN BANKS

HOUSE . . . (1972) ... No. 3369

An Act permitting the deposit of funds of an unsettled estate in certain

banks and other institutions.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Section 41 of chapter 215 of the General Laws is amended

2 by Striking out the last sentence in said section and inserting in

3 place thereof the following sentence : — or it may authorize the

4 money to be deposited in any bank or savings institution in the

5 commonwealth empowered to receive such deposits and said

6 sums shall be placed in ninety day notice accounts at the

7 maximum amount of interest payable upon any other savings

8 account in said bank or institution.

To allay any fear that the probate court may not make
temporary investments under G.L. Chapter 215, § 41, in

"Special Notice Accounts," we recommend that § 41 be a-

mended by passage of the following draft act which accomp-

hshes the purpose of H 3369 of 1972.

Higher interest is paid on savings accounts if the depositor

agrees to keep the money on deposit for a specific period. The

typical plans offered in 1972 by some savings banks are these:

Withdrawal on demand 5V^%
Withdrawal on 90-day notice 5%%
Withdrawal only after one year or on one-year's notice 6%

Many probate deposits are for several years until the true

beneficiary attains the age of majority. We are certain that

proper contracts can be made for withdrawals as may be ap-

propriate.
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1973 DRAFT ACT

Be it enacted by the Senate and House of Representatives in Gen-

eral Court assembled, and by the authority of the same, as follows:

Section 41 of chapter 215 of the General Laws is amended by

striking out the last sentence in said section and inserting in place

thereof the following sentence : — or it may authorize the money to

be deposited in any bank or savings institution in the commonwealth

empowered to receive such deposits and said sums may be placed in

accounts which require prior notice of intention to withdraw, and

further provided that interest is payable on such accounts at a rate

higher than accounts where no notice to withdraw is required.

AUTHORIZING A MARRIED WOMAN TO USE
HER MAIDEN NAME

HOUSE . . . (1972) ... No. 3364

An Act authorizing a married woman to use her maiden name after filing

A notice of intent to do so.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 207 of the General Laws is hereby

2 amended by inserting after section 45 the following section :
—

3 Section 45A. A woman who wishes to continue to use her

4 maiden name after her marriage may do so after filing with the

5 officer authorized by law to receive the certificate of marriage

6 a notice of her intent to use her maiden name, and when such

7 notice of intent has been filed, she may use such name for all

8 purposes, including that of registering to vote.

1 SECTION 2. Section 34 ofchapter 262 ofthe General Laws
2 is hereby amended by inserting after clause (46) the following

3 clause:—
4 (46A) For recording a notice of intent of a married woman
5 to use her maiden name, one dollar.
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In the class action brought by Ms. Wendy Forbush (and

others similarly situated) against Governor George Wallace of

Alabama, 92 S. Ct. 1197 (1972), it was held that an Alabama

law requiring a woman to assume her husband's surname

upon marriage had a rational basis and was enacted to control

an area where the state had a legitimate interest. The Ala-

bama case involved a driver's license.

We are mindful that a person may call himself or herself by

any name at all, unless there is an illegal aspect to the matter.

The Commonwealth and its subdivisions must keep many
public records which have been based on the assumption by a

married woman of her husband's name.

If a married woman continued to carry on her legal affairs

under her maiden name, a great amount of confusion and un-

certainty would result. There is a rational basis to the present

system. Some married women might have problems conduct-

ing business under their maiden name if they sought to pledge

the credit of their husband.

For those married women who wish to use their maiden

name on social occasions, and where serious legal affairs are

not involved, we see no problem nor the necessity for any

legislation.

We believe that the Commonwealth has a legitimate in-

terest in maintaining usable public records, and this interest

will suffer if some women should, although married, use their

"maiden" name while most probably would continue to use

the name of their husband.

We do not recommend this bill.
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III. CIVIL PROCEDURE
1. Extending The Jurisdiction Of The Six Man Jury

Sessions In The District Court

2. Providing For Trial By Jury Of Certain Civil Cases
In The Boston Municipal Court Which Have Been
Transferred From The Superior Court

3. Prohibiting Admission Of Evidence Of Disbelief
In God To Affect Credibility Of A Witness

4. Further Regulating The Trial Of Small Claims
Cases

5. "De Novo" Trials Of Teachers Or Superintendents
Who Have Been Dismissed By Vote Of The School
Committee

6. Providing For Designation Of Certain Persons As
Expert Witnesses For The Appellate Tax Board

7. Sufficiency Of Notices To Determine Leases And
Estates At Will

EXTENDING THE JURISDICTION OF THE SIX
MAN JURY SESSIONS IN THE DISTRICT COURT

HOUSE . . . (1972) . . . Na 2972

An Act extending the jurisdiction of the six man jury sessions in the district

COURT.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 SECTION 1. Section 1 of chapter 628 of the acts of 1964

2 be amended by inserting after the phrase "or of any other

3 misdemeanor", as it appears in the first paragraph the phrase

4 "or any felony within the jurisdiction of the district court."

1 SECTION 2. Section 1 of chapter 629 of the acts of 1964

2 be amended by inserting after the phrase "or of any other
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3 misdemeanor", as it appears in the first paragraph the phrase

4 "or any felony within the jurisdiction of the district court."

1 SECTION 3. Section 1 of chapter 657 of the acts of 1964

2 be amended by inserting after the phrase "or of any other

3 misdemeanor", as it appears in the first paragraph the phrase

4 "or any felony within the jurisdiction of the district court."

1 SECTION 4. Section 1 of chapter 658 of the acts of 1964

2 be amended by inserting after the phrase "or of any other

3 misdemeanor", as it appears in the first paragraph the phrase

4 "or any felony within the jurisdiction of the district court."

1 SECTION 5. Section 1 of chapter 659 of the acts of 1964

2 be amended by inserting after the phrase "or of any other

3 misdemeanor", as it appears in the first paragraph the phrase

4 "or any felony within the jurisdiction of the district court."

1 SECTION 6. Section 1 of chapter 660 of the acts of 1964

2 be amended by inserting after the phrase "or of any other

3 misdemeanor", as it appears in the first paragraph the phrase

4 "or any felony within the jurisdiction of the district court."

1 SECTION 7. Section 1 of chapter 661 of the acts of 1964

2 be amended by inserting after the phrase "or of any other

3 misdemeanor", as it appears in the first paragraph the phrase

4 "or any felony within the jurisdiction of the district court."

1 SECTION 8. Section 1 of chapter 639 of the acts of 1964

2 be amended by inserting after the phrase "or any other mis-

3 demeanor, except libel," as it appears in the first paragraph the

4 phrase "or any felony within the jurisdiction of the district

5 court.

Although this legislation is not necessary, we have some

comments. In Williams v. Florida, 399 U.S. 78 (1970), the

United States Supreme Court held that the requirement of the

Sixth Amendment did not oblige the state to provide a jury of

twelve. In the Florida statute a jury of six was provided for

criminal cases, other than capital cases (Fla. Stat. Sec. 913.10

(1)).

In Opinion of the Justices, 191 \ A.S. 1169, the Supreme

Judicial Court said that a criminal case, subject to trial in the

district court, can be satisfied by a jury of six rather than a

jury of twelve. At present a defendant may elect to have a six

man jury trial; he is not bound to this option. He also may
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appeal to the Superior Court for a twelve man jury.

Under G.L. Chapter 218, § 27A, approved July 9, 1972

(Acts of 1972, Chapter 620), any defendant found guilty in the

district court in Column A may appeal for a six man jury trial

to the district court listed in Column B which is located at the

place listed in Column C.

A
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such transfers from time to time. Section 27A should be

amended so that the appeal will be taken to the appeals court

rather than to the Supreme Judicial Court.

The offense involved must be an offense or crime over which

district courts have original jurisdiction under G.L. Chapter

218, § 26: "all violations of by-laws, orders, ordinances, rules

and regulations, made by cities, towns and public officers, all

misdemeanors, except libels, all felonies punishable by im-

prisonment in the state prison for not more than five years and

certain other crimes and offenses."

The procedure is as follows:

"Such claim of appeal shall be in writing and shall constitute a

waiver of any claim of appeal to a trial by jury in the superior court

or other disposition in said superior court.

"Any defendant found guilty in any of said district courts, of an

offense or crime over which the district courts have original jurisdic-

diction under the provisions of section twenty-six who has appealed

to the superior court may, in the discretion of a justice of the superior

court, at any time before trial on such appeal, claim a jury of six in

the district court designated in paragraphs one through ten of this

section. Such claim shall be in writing and shall constitute a waiver

of any right to a trial by a jury in the superior court or other disposi-

tion in said superior court. When a claim for a trial by a jury of six

has been made under the provisions of this paragraph, the clerk of

the superior court shall forthwith forward to the clerk of the said

district court all the papers in the case which have been filed in the

superior court.

"The justice presiding at such session over a jury of six shall have

and exercise all the powers and duties which a justice of the superior

court has and may exercise in the trial and disposition of such cases.

"No justice so sitting shall act in a case in which he has either

sat or held an inquest in the district court or otherwise has taken

part in any proceeding therein.

"Trials by such juries of six in a district court shall be held in

the courthouse of said court or a courthouse of the superior court

within the same county, and shall proceed in accordance with the

provisions of law applicable to trials by jury in the superior court,

except that the number of peremptory challenges shall be limited to

two to each defendant. The commonwealth shall be entitled to as

many challenges as equal the whole number to which all of the de-

fendants in the case are entitled. Jurors shall be drawn from the

pool of jurors available for the jury sessions in either civil or criminal

sessions in the superior court. The district attorney for the district
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in which the alleged offense or offenses occurred shall appear for the

commonwealth in all cases. The chief justice of the district courts

shall arrange for the jury sessions of the said district courts and shall

assign justices and special justices thereto, to the end that speedy

trials may be provided for such appeals. In the event of a trial by a

jury of six in a district court, review may be had directly by the su-

preme judicial court by a bill of exceptions, appeal, report or other-

wise, in the same manner provided for trials by jury in the superior

court. The defendant may elect to waive a jury of six in the manner

provided by section six of chapter two hundred and sixty-three, but

such waiver shall not revive any right to a trial by jury or other dis-

position in the superior court which had been waived under the pro-

visions of the eleventh or twelfth paragraphs, of this section.

"The justice presiding at such session over a jury of six shall,

upon the request of the defendant, appoint a stenographer, who shall

be sworn, and who shall take stenographic notes of all the testimony

given at the trial, and shall provide the parties thereto with a tran-

script of his notes or any part thereof taken at the trial or hearing

for which he shall be paid by the party requesting it at the rate fixed

by the chief justice of the district courts; provided, however, that

such rate shall not exceed the rate provided by section eighty-eight of

chapter two hundred and twenty-one. Said chief justice may make

regulations not inconsistent with law relative to the assignments,

duties and service of stenographers appointed for any district court,

and any other matter relative to such stenographers. The compen-

sation and expenses of said stenographer shall be paid by the county."

PROVIDING FOR TRIAL BY JURY OF CERTAIN
CIVIL CASES IN THE BOSTON MUNICIPAL COURT
WHICH HAVE BEEN TRANSFERRED FROM THE

SUPERIOR COURT

SENATE . . . (1972) ... No. 20

An Act providing for trial by jury of certain civil cases in the municipal

COURT OF the city OF BOSTON WHICH HAVE BEEN TRANSFERRED FROM THE SUPE-

RIOR COURT.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 231 of the General Laws is hereby

2 amended by striking out section 102C, as most recently

3 amended by chapter 305 of the acts of 1962, and inserting in
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4 place thereof the following section :
—

5 Section 102C. The superior court may of its own motion or

6 on the motion of a plaintiff or defendant, after determination

7 by said court that if the plaintiff prevails, there is no reason-

8 able likelihood that recovery will exceed two thousand dol-

9 lars transfer for trial any action of tort or contract pending

10 in said court to the court from which such action was previ-

1

1

ously removed, if any, or if such action was originally entered

12 in the superior court, to any district court, including the mun-

13 icipal court of the city of Boston, in which it could have been

14 brought under the provisions of section two of chapter two

15 hundred and twenty-three.

16 Clerks of the superior court shall, when a case is so trans-

17 ferred, transmit the order of reference and the original papers

18 in the action, or certified copies thereof, together with a copy

19 of the docket entries, without charge to the clerk of the court

20 to which such action was so transferred.

21 Such action shall unless retransferred as hereinafter pro-

22 vided, be pending in the district court and shall be tried by a

23 full-time justice of the district court or by a justice authorized

24 for such service in accordance with section seventy-seven A of

25 chapter two hundred and eighteen. The parties shall have the

26 benefits of and be subject to procedural rules of such district

27 courts relative to interrogatories, specifications, amendments

28 and all other procedural matters regulating cases pending in

29 such district courts. The justice shall file a written decision

30 or finding with the clerk who shall forthwith notify the parties

31 or counsel of record. Except as hereinafter provided, any party

32 to the action aggrieved by the finding or decision may as of

33 right have the case retransferred for determination by the

34 superior court. The request for retransfer shall be filed with

35 the clerk of said district court within ten days after notice of

36 the decision or finding. If either party neglects to appear at

37 the time appointed for such trial, or at any adjournment there-

38 of, without just cause, or if at any such time either party re-

39 fuses to produce in good faith the testimony relied on by him,

40 the justice may close the trial and order that judgment be en-

41 tered for the adverse party and file a finding or decision to that

42 effect, and if both so fail to appear he may order that the ac-

43 tion be dismissed. Judgment shall be entered accordingly at

44 the first judgment day after the expiration of ten days from

45 the filing of such finding or decision or order of dismissal, un-

46 less said justice for cause shown otherwise orders.

47 Upon the filing with the clerk of a request for retransfer, the

48 decision or finding shall be forthwith transmitted, with any

49 original papers received from the superior court and any orig-

50 inal papers filed in the district court after transfer of the case
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51 by the superior court, to the clerk of the superior court of the

52 county from which the case was referred. The clerk of the su-

53 perior court shall forthwith notify the parties or counsel of

54 record of the receipt and filing of said finding or decision.

55 The action shall thereafter be tried in the superior court. The

56 decision of, and the amount of the damages assessed, if any,

57 by a district court shall be prima facie evidence upon such mat-

58 ters as are put in issue by the pleadings, and no other findings

59 of such court shall at any time be admissible as evidence or

60 become part of the pleadings. A party shall be held to waive

61 any right to jury trial previously claimed, unless within ten

62 days after the filing of the finding or decision in the superior

63 court he shall file a statement that he insists on a trial.

64 There shall be no right in any party to an action to a re-

65 transfer to the superior court in any case which is transferred

66 to the municipal court of the city of Boston under the provi-

67 sions of this section. Instead, upon request filed with the clerk

68 of the municipal court of the city of Boston, within ten days

69 after notice of the decision or finding, any party to such action

70 may claim a trial before another justice of said municipal

71 court sitting with a jury of twelve. Trials by such juries in said

72 municipal court shall proceed in accordance with the provi-

73 sions of law and rules of court applicable to trials by jury in

74 the superior court and, in such cases, the said municipal court

75 shall be vested with all attendant rights, powers and duties of

76 the superior court. Jurors shall be drawn from the pool of

77 jurors available for the jury session in the superior court for

78 Suffolk county. The chief justice of the municipal court of the

79 city of Boston shall arrange jury sessions in his court and as-

80 sign justices and special justices thereto, to the end that there

81 may be a speedy disposition of cases tried by jury in said mu-

82 nicipal court. In event of a trial by jury in the municipal court

83 of the city of Boston, review may be had directly by the su-

84 preme judicial court by a bill of exceptions, appeal, or report

85 in the same manner provided for trials by jury in the superior

86 court.

1 SECTION 2. This act shall take effect upon its passage.

While we recommend this bill, we realize that the facilities

for jury sessions in the Boston Municipal Court are inade-

quate.

The amendment would eliminate the retransfer to the Super-

ior Court for a jury trial, which is the present procedure in

"remanded" cases.

The legislation is mandatory, and we must point out that an
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appropriation to provide more adequate facilities for juries in

the Boston Municipal Court is a necessary consideration here.

PROHIBITING ADMISSION OF EVIDENCE
OF DISBELIEF IN GOD TO AFFECT CREDIBILITY

OF A WITNESS

SENATE . , • (1972) ... No. 1361

An Act PROfflBiriNG admission of evidence of disbelief in the existence of god
TO affect credibility of a witness.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Chapter 233 Section 19 of the General Laws is hereby

2 repealed and the following new Section 19 enacted.

3 Oaths of non-christians. A person believing in any other

4 than the Christian religion may be sworn according to the

5 peculiar ceremonies of his religion. A person not a believer in

6 any religion shall be required to testify truly under the

7 penalties of perjury, and evidence of his disbelief in the

8 existence of God may not be received to affect his credibility

9 as a witness.

The law now provides that an atheist (or "a person not a

believer in any religion") shall be required to testify truly

under the penalties of perjury.

Having given his testimony, however, G.L. Chapter 233, §

19, now says that the fact that the witness does not believe in

the existence of "God" can be used to discredit him and his

testimony.

In early treaties on the law of evidence it was said

:

"All witnesses, before they are examined, are required to take

an oath, by which they appeal to the Supreme Being for the truth

of the evidence which they are about to give. This necessarily implies

a belief, that, by the laws of God, truth is enjoined, and falsehood

punished.

"It is not sufficient that a witness believes himself bound to

speak the truth from a regard to the character, or the common in-

terest of society, or from fear of punishment. Such motives have,
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indeed, their influence and may come in an act of religious obligation,

but they are of a nature so capricious and infirm, and so liable to be

perverted, as to aff"ord little or no security for the observance of truth.

"Our law, therefore, like that of most other civilized countries,

requires a witness to believe that there is a God, and a future state

of rewards and punishments; and that, by taking the oath, he im-

precates the divine vengeance upon himself, if his evidence shall be

false." Phillips on Evidence, Vol. 1, p. 16, 17 circa 1800 and before;

and other writers.

This philosophy is the one which underhes the provisions

of G.L. Chapter 233, § 19, which is under consideration.

Abraham swore oaths (Genesis XXIV. 3) by "the Lord, the

God of heaven, and the God of earth." Greeks and Romans
took an oath while attendant upon animal sacrifices. False-

hood would bring them the same results they administered to

the animal.

As the law later developed in Massachusetts, no person who
believed in a God who wouldpunish perjury was disqualified nor

would any inquiry be made as to his religious philosophy

otherwise.

The witness was competent to testify if he believed in a God
who would punish him for swearing falsely. An atheist (it was

argued) cannot be a competent witness because he supposedly

had a greater temptation to swear falsely and fearing no God
had less motive to tell the truth.

Early legal writers were not interested merely in the rights

of the atheist witness but in the predicament of those who were

affected by his evidence.

When most of our society believed in God, those who did

not were said to be under the influence of a species of mono-

mania which rendered them dangerous witnesses. Should we
believe a "maniac" or a "monomaniac"? they said.

A man may now be discredited because he is a convicted

felon, because he is interested personally in the outcome of the

case, or due to blood ties ; but he must be competent first.

We are unaware that atheists or other persons who are not

believers in God are very often, if ever, cross-examined on

their nonbelief in God for the purpose of discrediting their
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testimony. Such tactics are somewhat of another era.

Atheists, theists, worshipers of Ra (the Sun God), Scien-

tologists, and other potential witnesses can now be cross-ex-

amined to show that they should not be believed. They are

not rendered incompetent to testify because of their deistic

philosophy or lack of it.

The time has probably come, however, to draw the line at

cross-examination on "disbelief in the existence of God" for

the purpose of affecting credibihty.

We recommend the bill.

The new Rule 610 of the Federal Rules of Evidence reads

as follows

:

"Evidence of the beliefs or opinions of a witness on matters of

religion is not admissible for the purpose of showing that by reason

of their nature his credibility is impaired or enhanced."

FURTHER REGULATING THE TRIAL OF SMALL
CLAIMS CASES

HOUSE . . . (1972) ... No. 6096

An Act further regulating the trial of small claims cases.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Chapter 218 of the General Laws is hereby amended by

2 striking out section 23, as amended by section 1 of chapter 500

3 of the acts of 1950, and inserting in place thereof the following

4 section: —
5 Section 23. A plaintiff beginning a cause under the pro-

6 cedure shall be deemed to have waived a trial by jury and any

7 right of appeal to the superior court and any right to a report to

8 an appellate division ; but if said cause shall be removed to the

9 superior court as hereinafter provided, the plaintiff shall have the

1 same right to claim a trial by jury as if the cause had been begun

11 in the superior court. No other party to a cause under the

12 procedure shall be entitled to an appeal or report, nor shall the

13 cause be transferred to the superior court except after trial as
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14 hereinafter provided. Any defendant aggrieved by a finding of

15 the court may, file in said court a claim of trial by jury, and his

16 affidavit that there are questions of fact in the cause requiring

1

7

trial, with specifications thereof, and that such trial is intended in

1

8

good faith, together with the sum of ten dollars for the entry of

19 the cause in the superior court and a bond in the penal sum of

20 one hundred dollars, with such surety or sureties as may be

21 approved by the plaintiff or the clerk or an assistant clerk of the

22 district court, payable to the other party or parties to the cause,

23 conditioned to satisfy any judgment for costs which may be

24 entered against him in the superior court in said cause within

25 thirty days after the entry thereof; and thereupon the clerk shall

26 forthwith transmit such original papers or attested copies thereof

27 as the rules for the procedure may provide, and the superior

28 court may try the cause as transmitted or may require pleadings

29 as in a cause begun by writ, but the cause may be marked for

30 trial on the list of causes advanced for speedy trial by jury.

31 Section one hundred and seven of chapter two hundred and

32 thirty-one shall apply in all district courts in causes begun under

33 the procedure. Any party, in lieu of filing the bond required by

34 this section, may deposit with the clerk the sum of one hundred

35 dollars and the provisions of section one hundred and six of said

36 chapter two hundred and thirty-one shall apply.

We recommend this bill.

The purpose of this bill is to amend G.L. Chapter 218, § 23,

so as to require that a small claims case be first tried in the dis-

trict or municipal court before any jury trial takes place in the

Superior Court. The plaintiff in a small claims case is deemed

to have waived his jury trial by electing small claims proce-

dure. There is a provision that the defendant can remove the

case for a jury trial in the Superior Court. This provision

vv^ould not be entirely ehminated, but the defendant would

have to first have his hearing in the district or municipal court.

Considering the maximum amount involved in a small claim

is $400, it ought to be given a lower court hearing first. Ex-

perience tells us that many such claims will be fully adjudicated

in the district or municipal court and no appeal will be taken.

In regular cases involving less than $2,000 the matter is

remanded to the district or municipal court for a hearing under

G.L. Chapter 231, § 102C.

We see no reason why this procedure is not even more ap-
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propriate in case of a small claim.

Judges should not regard the small claim as an unofficial or

informal matter. Although most cases in the small claim ses-

sion are presented without the aid of a lawyer, special care

should be taken to apply the legal principles which lawyers

would insist upon in their requests for ruhngs of law. Small

claims are to be decided on law, not upon any personal dis-

position towards a party to the controversy.

Note: Under 218, § 21, double or treble damages may be allowed by Chapter 452
of the Acts of 1972, even though the limit is $400, provided such damages are

authorized by some special or general law such as Chapter 93A on consumer
protection.

"DE NOVO" TRIALS OF TEACHERS OR
SUPERINTENDENTS WHO HAVE BEEN DISMISSED

BY VOTE OF THE SCHOOL COMMITTEE

HOUSE . . . (1972) ... No. 4875

An Act relating to "de novo" trials of teachers or superintendents who
HAVE been dismissed BY VOTE OF THE SCHOOL COMMITTEE,

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Section 43A of chapter 71 of the General Laws, inserted by

2 chapter 462 of the acts of 1958, is hereby amended by in-

3 serting after the second sentence the following sentence : — The

4 court shall determine whether the school committee or superin-

5 tendent was justified in dismissing the teachers.

The proposed amendment to G.L. Chapter 71, § 43A, would

add the sentence: "The court shall determine whether the

school committee or superintendent was justified in dismissing

the teachers."

The title of this bill is misleading. Under § 43A as it now
stands there is an appeal to the Superior Court in cases where

a public school teacher has been dismissed or demoted by a
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vote of the school committee. If the proceedings before the

school committee included a hearing, the Superior Court ap-

peal is certainly a "de novo" hearing or trial.

A specific finding on this point is unnecessary for proper

school administration. In order to "find in favor" of the

school committee and uphold the demotion or dismissal, the

judge of the Superior Court must determine that the school

committee acted according to law.

We are opposed to the suggested amendment and recom-

mend against it.

Note: G.L. Chapter 71, § 43A, was amended by Chapter 464 of the Acts of 1972
which made various changes in tenure, discharge, suspension, salary reduction,

and conditions under which a teacher or superintendent under contract may ap-

peal. These amendments are effective April 1, 1974.

Included in the amendments is one eliminating the appeal in cases of demotion.
Section 43B allows a teacher or superintendent who has a contract to be re-

imbursed for certain legal expenses in defending himself against an "unwarranted
removal or suspension."

PROVIDING FOR DESIGNATION OF CERTAIN
PERSONS AS EXPERT WITNESSES FOR THE

APPELLATE TAX BOARD

SENATE . . . (1972) ... No. 995

An Act providing for the designation of certain persons as expert wit-

nesses FOR THE appellate TAX BOARD.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 The second paragraph of section 11 of chapter 58 of the

2 General Laws, as appearing in the Tercentenary Edition, is

3 hereby amended by inserting after the first sentence the fol-

4 lowing sentence : — Any person who holds the title of Certi-

5 fied Massachusetts Assessor, Certified Assessment Evaluation,

6 or is a member of the Society of Real Estate Appraisers or

7 the American Institute of Real Estate Appraisers, shall be con-

8 sidered as an expert witness for the purposes of this section.
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We do not recommend this bill.

The mere designation of a person who holds a title as an
"expert" does not make him an expert. In order to qualify as

an expert appraiser of real estate, considerable study, training

and experience is required. The true professional appraiser

should be as objective as possible lest his opinion be colored

even subconsciously by his enthusiasm.

We do not believe that the fair and impartial adjudication

of cases by the Appellate Tax Board would be enhanced by
legislation of this sort.

SUFFICIENCY OF NOTICES TO DETERMINE
LEASES AND ESTATES AT WILL

HOUSE . . . (1972) ... No. 3178

An Act relative to the sufficiency of notices to determine leases and estates

AT WILL.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 186 of the General Laws is hereby

2 amended by striking out section 11 and inserting in place

3 thereof the following section :
—

4 Section 11. Upon neglect or refusal to pay the rent due

5 under a written lease, fourteen days notice to quit, given in

6 writing by the landlord to the tenant, shall be sufficient to

7 determine the lease and, without limiting the method of giving

8 such notice, such written notice shall also be sufficient to

9 determine the lease if left at the last and usual place of abode

10 within the commonwealth, of the tenant, addressed to him, by

11 an officer qualified to serve civil process, unless the tenant, at

12 least four days before the return day of the writ, in an action

13 by the landlord to recover possession of the premises, pays or

14 tenders to the landlord or to his attorney all rent then due,

15 with interest and costs of suit.
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1 SECTION 2. Section 12 of chapter 186 of the General

2 Laws, as most recently amended by chapter 202 of the acts of

3 1946, is hereby further amended by adding the following

4 paragraph: —
5 Without limiting the method of giving such notice, written

6 notice under this section shall also be sufficient to determine

7 an estate at will or tenancy if left at the last and usual place of

8 abode within the commonwealth of the party to whom it is

9 addressed, by an officer qualified to serve civil process; pro-

10 vided, that in the case of such notice for neglect or failure to

1

1

pay the rent due the tenancy of a tenant who has not received

12 a similar notice from the landlord within the twelve months

13 next preceding the receipt of such notice shall not be deter-

14 mined if, within five days after the receipt thereof, he pays or

15 tenders to the landlord the full amount of rent due.

In the recent case of Ryan v. Sylvester, 1970 A.S. 1117, the

question presented to the court was whether or not a notice to

quit which was served by a constable by leaving same at the

last and usual place of abode of the defendant (tenant) was a

sufficient "giving of notice" to comply with the requirements

of G.L. Chapter 186, § 12, as amended. The defendant (ten-

ant) denied receipt of the notice to quit.

The tenant asked the trial court judge to rule, as a matter of

law, that (a) the mere giving of a notice to quit at the defend-

ant's last and usual place of abode without explaining it to

anyone is not good notice under G.L. Chapter 186, § 12 ;i (b)

merely leaving notice at the last and usual place of abode of

the tenant is not good notice unless there is evidence the notice

was received by the tenant; (c) service of notice under G.L.

Chapter 186, § 12, by a constable by leaving it at the last and
usual place of abode of a tenant in a one-family house is not

sufficient unless there is evidence that the tenant or someone in

his behalf actually received the notice.

The Supreme Judicial Court upheld these rulings.

Statutory notice to terminate a tenancy is a condition prece-

dent to bringing a summary process writ to evict the former

tenant under G.L. Chapter 239, § 1, et seq.^

^Chapter 186, § 11, applies where there is a lease; § 12 to a tenant at will.

^In communities where there is rent control a certificate of eviction must first be
obtained from the rent control authority.
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There must be evidence that notice was "brought home" to

the tenant either by his actual or his constructive receipt.

H 3187 is intended to avoid the consequences of Ryan v.

Sylvester.

The delivery of a notice to quit is something of an art re-

quiring considerable diligence and perseverance.

At the other extreme is what is called "sewer service" in

various congested cities. The notice is merely left or deposited

in the "sewer." A constable can sooner or later deliver the

notice to the tenant or an adult in the household. We do not

minimize the difficulty.

We cannot support a practice which might deprive a tenant

of his right to notice in order to protect his tenancy.

We do not recommend this bill.
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IV. CRIMINAL LAW
AND PROCEDURE

1. Bail Reform

1. Eliminating Bail Bondsmen And Creating A
Court Administered Percentage Deposit Bail
System

2. Amending The Law Which Admits A Per-
son To Bail

3. The Release On Bail Of Certain Persons
Held In Custody

4. Personal Bonds Executed By Defendants In
Criminal Proceedings

5. Compensation Of Persons Setting Condi-
tions Of Pretrial Release

2. Plea Bargaining

3. Obtaining Search Warrants At Night

4. Authorizing The District Attorney For The North-
ern District To Summons Special Grand Juries

5. Defense Of Insanity And Alibi In Criminal Cases

6. Appeals Of Misdemeanors To The Superior Court

7. Certain Amendments To The Victims Of Violent
Crimes Law

BAIL REFORM

HOUSE . . . (1972) ... No. 5060

APPENDIX A
An Act eliminating bail bondsmen and creating a court administered per-

centage DEPOSIT BAIL SYSTEM.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 SECTION 1 . Chapter two hundred and seventy-six of the

2 General Laws is hereby amended by deleting section 57, 58, 59,
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3 60, 61A, 61B, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74,

4 75, 76, 77, 78, 79, 80, 81, 82, 82A and inserting in place thereof

5 the following sections

:

6 Section 57. Bailable Offenses.

7 All persons held in custody or committed upon a criminal

8 charge other than an offense punishable by death, or held in

9 custody or committed as a witness shall be admitted to bail in

10 accordance with the provisions of section 59.

1

1

Section 58. Officials Empowered to Admit to Bail.

12 A justice of the Supreme Judicial or superior court, a justice of

13 a district court, or a bail magistrate, upon application of a

14 prisoner or witness held under arrest or committed either with or

15 without a warrant, or held in the custody of an officer under a

16 mittimus, may inquire into the case and release such prisoner or

1

7

witness upon his execution of a recognizance in accordance with

18 the provisions of section 59.

19 A clerk or assistant clerk of courts, or the clerk or assistant

20 clerk of the Superior Court for criminal business in the County

21 of Suffolk, or a clerk or assistant clerk of a district court, a

22 standing or special commissioner appointed by the Supreme

23 Judicial or Superior Court, or in the County of Suffolk by the

24 Sheriff of Suffolk County with the approval of the Superior

25 Court, upon registration on a form to be prescribed by the Office

26 of Bail Administration, shall become a bail magistrate. The

27 Sheriff of Suffolk County may, with the approval of the Superior

28 Court, appoint standing or special commissioners to a number

29 not exceeding twenty and may with like approval, remove them,

30 and said commissioners, upon registration in accordance with this

31 section, shall become bail magistrates.

32 All persons authorized under this section to release on

33 recognizance pursuant to the provisions of section 59 shall be

34 governed by the rules established by the Office of Bail

35 Administration. No person authorized to admit to bail shall

36 receive from any source in connection with the admiting to bail

37 anything of value in excess of the prescribed fees therefor. No
38 person shall act as attorney in any case in which he has released a

39 prisoner or witness, or set the terms of release.

40 On the second Monday of each calendar month, every bail

41 magistrate who admits a prisoner or witness to bail out of court

42 shall transmit to the Office of Bail Administration a written

43 report according to a form to be prescribed by said Office which

44 shall include the date of such release, the name of the defendant,

45 the offense or offenses charged, the court before which the

46 defendant was required to appear and such other additional

47 information as said Office may require.

48 A justice or bail magistrate who releases a person on personal

49 recognizance or other conditions out of court shall, transmit a



P.D. 144 JUDICIAL COUNCIL 71

50 copy of the recognizance and conditions of release and any

51 deposit thereunder by 9:00 a.m. of the next court day to the

52 clerk of the court before which the person released is required to

53 appear.

54 Section 59. Recognizance and Conditions of Bail.

55 A justice of the Supreme Judicial or Superior Court, a justice

56 of the district court, or a bail magistrate shall, upon appHcation

57 of a prisoner or witness held under arrest or committed either

58 with or without a warrant upon an offense other than an offense

59 punishable by death, or upon any offense on which a warrant of

60 arrest has been issued by the superior court, inquire into the case

61 and shall release such person on his personal recognizance

62 without surety or further condition, unless said justice or bail

63 magistrate determines, in the exercise of his discretion, that such

64 a release will not reasonably assure the appearance of the

65 prisoner or witness before the court.

66 In his determination, said justice or bail magistrate shall, on

67 the basis of any information which he can reasonably obtain,

68 take into account the prisoner's family ties, financial resources,

69 employment record and history of mental illness, his reputation,

70 the length of residence in the community, his record of

71 convictions, if any, any flight to avoid prosecution or any failure

72 to appear at any court proceeding to answer to an offense and

73 the nature and the circumstances of the offense charged.

74 When said justice or bail magistrate determines that release on

75 person recognizance without further condition will not reason-

76 ably assure the appearance of the prisoner or witness, he shall

77 impose the first of the following conditions of release which will

78 reasonably assure the appearance of the person for trial, or ifno

79 single condition gives that assurance, any combination of the

80 following conditions, and upon the person's execution of a

81 recognizance so conditioned, and deposit, if any required

82 thereunder, shall release him:

83 (1) Place the person in the custody of a designated person or

84 organization agreeing to supervise him

;

85 (2) Place restrictions on the travel, association or place of

86 abode of the person during the period of release;

87 (3) Require the person to recognize without surety in a

88 reasonable sum and to deposit with the clerk of the court in cash

89 a sum not to exceed five per cent of the amount of recognizance

;

90 (4) Impose any other condition deemed reasonably necessary

9

1

to assureappearances as required, including a condition requiring

92 that the person return to custody after specified hours.

93 (5) When a person is charged with an offense punishable by

94 fine only, the amount of the recognizance shall not exceed

95 double the amount of the maximum penalty. When a person has

96 been convicted of an offense and a fine only has been imposed,
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97 the amount of the recognizance shall not exceed double the

98 amount of the fine.

99 (6) Where a defendant is charged with a crime, the maximum
100 sentence for which is twenty years imprisonment or more, or is

101 charged with a felony and has previously been defaulted in a

102 felony prosecution for more than 30 days, thejudge may require

103 the person to execute a recognizance without surety in a

104 reasonable sum and deposit with the clerk of the court in cash a

105 sum not to exceed forty percent of the amount of the

106 recognizance.

107 If a person fails to recognize in accordance with the conditions

108 specified by said justice or magistrate, he may be committed to

109 jail. Before releasing a prisoner or witness pursuant to this

110 section, said justice or magistrate shall inform him of the

111 penalties provided by section 65 if he fails without sufficient

112 excuse to appear at the specified time and place in accordance

113 with the terms of his recognizance, and further that in such a

114 case the amount of his recognizance and any deposit thereunder

115 shall be forfeited.

116 Before the conditions of recognizance of a prisoner or witness

117 held upon a criminal olfense punishable by imprisonment for

1 1

8

more than one year is fixed in court, the court shall obtain from

119 its probation officer all available information relative to prior

1 20 criminal prosecutions, if any, of the prisoner and the disposition

121 of each of such prosecutions. If the off"ense with which such a

122 prisoner is charged is a violation of any provision of sections

123 twenty-two to twenty-four, inclusive, of chapter two hundred

124 and sixty-five or section thirty-four or thirty-five of chapter two

1 25 hundred and seventy-two, and it appears from such information

126 or otherwise that he had been previously prosecuted for a

127 violation of any such provision, the court shall, before the

128 amount of the recognizant is fixed, obtain from the department

129 of mental health a report containing all information in its

1 30 possession relative to the prisoner, particularly with respect to

131 any mental disease or defect with which he may have been

132 afflicted; and said department shall furnish any such report to

133 the court promptly upon its request.

134 A person who has been released pursuant to this section shall

135 give written notice to the clerk of the court before which the

136 charges are pending ofany change of his address within 24 hours

137 after such change.

138 Section 60. Deposit in Lieu of Cash.

139 A person for whom a condition of release pursuant to Section

140 59 is the deposit of a sum in cash may, in lieu of cash, deposit a

141 bankbook of a savings bank or the savings department of a trust

142 company or national bank, doing business in theCommonwealth,

143 property assigned to the clerk with whom the same is or is to be
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144 deposited, and his successors, and satisfactory to the person who

1 45 has imposed the conditions of release, or non-registered bonds of

146 the United States or of the Commonweahh or of any county,

1 47 city, or town within the Commonwealth equal at their face value

148 to double the amount of the deposit required of him in such

149 recognizance.

1 50 Real estate situated in the Commonwealth with unencumbered

1 5

1

equity not exempt from execution equal to double the amount

1 52 of the required deposit shall satisfy the requirement of a cash

153 deposit pursuant to Section 59 upon the prisoner or witness

154 filing with the recognizance a sworn schedule which shall

155 contain:

156 (1) A legal description of the real estate;

157 (2) A description of any and all encumbrances on the real

158 estate including the amount of each and the holder

159 thereof;

160 (3) The market value of the unencumbered equity owned by

161 the affiant;

162 (4) A statement that the affiant is the sole owner of such

163 unencumbered equity and that it is not exempt from

164 execution;

165 (5) A statement that the real estate has not previously been

166 used or accepted in lieu of deposit in the Commonwealth

167 during the 12 months preceding the date of the recog-

168 nizance; and

169 (6) A statement that the real estate is security for the

1 70 appearance of the accused in accordance with the condi-

171 tions of the recognizance.

172 The sworn schedule shall constitute a material part of the

173 recognizance. The affiant commits perjury if in the sworn

1 74 schedule he makes a false statement which he does not believe to

175 be true and shall be punished accordingly, or may in the

176 discretion of the court having jurisdiction of the offense upon

177 which the person was released, be punished for contempt.

178 A certified copy of the recognizance and schedule of real

1 79 estate shall be filed immediately by the court having jurisdiction

180 in the office of the registrar of deeds of the county in which the

1 8

1

real estate is situated and the Commonwealth shall have a lien on

182 such real estate from the time such copies are filed in the office

1 83 of the registrar of deeds. The registrar of deeds shall enter, index

1 84 and record (or register as the case may be) such recognizance and

185 schedule without requiring any advance fee, which fee shall be

1 86 taxed as costs in the proceeding and paid out of such costs when

187 collected.

188 Section 61. Review of Conditions of Bail

189 A prisoner or a witness aforesaid not released by a bail

190 magistrate on his personal recognizance without further condi-
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191 tions shall forthwith be brought before the next session of the

192 court having jurisdiction of the offense for which he is held for a

193 review of the conditions of release. A prisoner or witness

194 aggrieved by the denial of a district court justice to release him

195 on his personal recognizance without further conditions may
196 petition the superior court for a review of the order of the

197 recognizance and conditions, and the justice of the district court

198 shall thereupon immediately notify such person of his right to

199 file a petition for review in the superior court. When a petition

200 for review is filed in the district court or with the detaining

201 authority subsequent to petitioner's district court appearance,

202 the clerk of the district court or the detaining authority, as the

203 case may be, shall immediately notify by telephone, the clerk

204 and probation officer of the district court, the district attorney

205 for the district in which the district court is located, the

206 prosecuting officer, the petitioner's counsel, if any, and the clerk

207 of courts of the county to which the petition is to be

208 transmitted. The clerk of the district court, upon the filing of a

209 petition for review, either in the district court or with the

210 detaining authority, shall forthwith transmit the petition for

21

1

review, a copy of the complaint and of the record of the court,

21

2

including the appearance of the attorney, if any is entered, and a

213 summary of the court's reasons for denying the release of the

214 defendant on his personal recognizance without further condi-

215 tions to the superior court for the county in which the district is

216 located, if a justice thereof is then sitting, or to the superior

217 court of the nearest county in which a justice is then sitting ; the

218 probation officer of the district court shall transmit forthwith to

219 the probation officer of the superior court, copies of all records

220 of the probation oflSce of said district court pertaining to the

221 petitioner, including the petitioner's record of prior convictions,

222 if any, as currently verified by inquiry of the commissioner of

223 probation. The district court or the detaining authority, as the

224 case may be, shall cause any petitioner in its custody to be

225 brought before the said superior court on the same day the

226 petition shall have been filed, unless the district court or the

227 detaining authority shall determine that such appearance and

228 hearing on the petition cannot practically take place before the

229 adjournment of the sitting of said superior court for that day and

230 in which event, the petitioner shall be caused to be brought

23

1

before said court for such hearing during the morning of the next

232 business day of the sitting of said superior court. The district

233 court is authorized to order any officer authorized to execute

234 criminal process to transfer the petitioner and any papers herein

23 5 above described from the district court or the detaining authority

236 to the superior court, and to coordinate the transfer of the

237 petitioner and the papers by such officer. The petition for review



P.D. 144 JUDICIAL COUNCIL 75

238 shall constitute authority in the person or officer having custody

239 of the petitioner to transport the petitioner to said superior court

240 without the issuance ofany writ or other legal process, provided,

241 however, that any district or superior court is authorized to issue

242 a writ of habeas corpus for the appearance forthwith of the

243 petitioner before the superior court.

244 The superior court shall in accordance with the standards set

245 forth in the second paragraph of section 59 hear the petition for

246 review as speedily as practicable and except for unusual

247 circumstances, on the same day the petition is filed, provided,

248 however, that the court may continue the hearing to the next

249 business day if the required records and other necessary

250 information are not available. The justice of the superior court

251 may, after a hearing on the petition for review, order that the

252 petitioner be released on his personal recognizance without

253 surety or further conditions, or, in his discretion, to reasonably

254 assure the effective administration of justice, impose any other

255 condition of recognizance consistent with Section fifty-nine or

256 remand the petitioner in accordance with the terms of the

257 process by which he was ordered committed by the district

258 court.

259 Except where the defendant has defaulted on his recognizance

260 or has been surrendered by a probation officer, an order of

26

1

release or recognizance shall not be revoked, revised, or amended

262 by the district court, either because the defendant has appealed

263 or has been bound over to the superior court, provided, however,

264 that if any court, in its discretion, finds that changed circum-

265 stances or other factors not previously known or considered,

266 make the order of release or recognizance ineffective to

267 reasonably assure the appearance of said defendant before the

268 court, the court may make a further order, imposing additional

269 conditions pursuant to section fifty-nine, which order will not

270 revoke the order of release or recognizance previously in force

271 and eff"ect.

272 The Chief Justice of the district courts and the Chief Justice of

273 the municipal court of the city of Boston shall prescribe forms

274 for use in their respective courts, for the purpose of notifying a

275 person of his right to file a petition for review in the superior

276 court, forms for petition for review and forms for the imple-

277 mentation of any other procedural requirements. The clerk of

278 courts shall forthwith notify the district court of all orders of

279 judgments of the superior court on petitions for review. Costs of

280 expenses ofservices and transportation under this section shall be

28

1

ordered paid in the amount determined by the superior court out

282 of the county treasury of the county where the petition for

283 review was originally filed.

284 Section 62. Condition of Recognizance
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285 The condition of recognizance of a person, binding him to

286 appear before a court or justice to answer to a charge against him

287 or to prosecute an appeal shall be so framed as to bind him

288 personally to appear at the time so expressed, and at any

289 subsequent time to which the case may be continued, unless

290 previously surrendered or discharged, and so from time to time,

291 until the final decree, sentence or order of the court or justice

292 thereon, and to abide such final sentence, order or decree, and

293 not depart without leave. The condition of a recognizance of a

294 person held to answer to a charge before a district court shall be

295 further so framed as to bind him to appear before the district

296 court to answer to the charge and before the superior court to

297 prosecute an appeal on said charge or to answer to any

298 indictment which may be returned against him. The Office of

299 Bail Administration shall, by rule, provide the forms of recog-

300 nizances. A recognizance of a person held to answer to a

301 complaint before a district court which is required by law to sit

302 in more than one municipality may, with his consent or at his

303 request, be conditioned for his appearance at the next sitting of

304 the court at any one of said municipalities.

305 Section 63. Refund of Deposit

306 When the conditions ofthe recognizance have been performed

307 and the person has been discharged from all obligations to appear

308 in the cause the clerk of the court shall return the cash or other

309 property deposited to the person making the deposit, his heirs, or

310 assigns, and shall, ifsuch deposit has been satisfied by real estate,

311 forthwith notify in writing the registrar of deeds that said lieu

312 shall be discharged

.

313 Section 64. Default and Forfeiture

314 If a person does not comply with the conditions of his

315 recognizance, the court having jurisdiction of the cause upon

316 which the person was released shall enter an order of default,

317 which shall declare the amount of the recognizance and any

318 deposit thereimder to be forfeited. Notice of such order of

319 forfeiture shall be delivered or mailed forthwith to the person's

320 last known address. If the person does not appear and surrender

321 within thirty days from the date of the forfeiture, or within such

322 period satisfy the court that appearance and surrender by the

323 accused is impossible and without his fault, the court shall enter

324 judgment for the Commonwealth against the person for the

325 amount of recognizance and costs of the court proceedings. Any

326 deposit made in accordance with section fifty-nine shall be

327 applied to the payment of costs. If any amount of such deposit

328 remains after the payment of costs, it shall be applied to

329 payment of the judgment. Execution may be had on the balance

330 of the judgment in the same manner as execution on judgments

331 in civil actions.
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332 A person may surrender himself at any time within the thirty

333 days from the date of forfeiture, and the court shall thereupon

334 order the cash or bonds so deposited to be returned or the bank

335 books reassigned to the person in whose name the deposit is

336 made or to his order, and the lien on real estate pursuant to

337 section sixty discharged. At any time thirty days after the date of

338 forfeiture, on the surrender or recapture of the defendant, the

339 court may order the whole or any part of the money so

340 deposited or of the bonds, or of the amount of the net proceeds

341 of the sale of said bonds, or the bank books, or the whole or any

342 part of the amount collected from the depository thereunder or

343 the whole or any part of the lien on real estate pursuant to

344 section sixty discharged to be returned to the person in whose

345 name the deposit is made or to his order. Ifthe amount realized

346 by sale or collection pursuant to this section exceeds the amount
347 of the recognizance, the court shall, on an application made at

348 any time, order such excess to be returned to the person entitled

349 thereto.

350 A court which has rendered judgment on a recognizance after

351 forfeiture may, upon petition of any person interested, stating

352 the ground relied upon and filed in said court, grant a review and

353 a rehearing of the judgment entered, upon the surrender or

354 recapture of the person who was released or for any sufficient

355 cause which has occurred or been ascertained by the person

356 interested after the rendition of suchjudgment or at such time as

357 not to have afforded opportunity for presenting the same in

358 evidence.

359 Section 65. Default, Penalty

360 A person who is released on personal recognizance with or

361 without other conditions as provided in section fifty-nine,

362 including the condition that he will appear personally at a

363 specified time and place and who fails without sufficient excuse

364 to so appear shall be punished by a fine of not more than one

365 thousand dollars or by imprisonment in a house ofcorrection for

366 not more than one year or both, but in no event shall the fine or

367 imprisonment exceed the maximum sentence prescribed for any

368 crime in connection with which his appearance is required.

369 If thirty days from the time of initial default, such person has

370 not surrendered or been surrendered to the court or has not

371 appeared voluntarily, the court having jurisdiction of the cause

372 upon which the person was released shall order the clerk to issue

373 a complaint charging such person with the above offense and
374 ordering a warrant to issue for his arrest.

375 Nothing in this section shall interfere with or prevent the

376 exercise by any court of its power to punish for contempt.

377 Section 66. Office of Bail Administration

378 There shall be an Office of Bail Administration and an
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379 Advisory Committee on Bail to superintend release on bail and

380 recognizance in the Commonwealth.

381 The Advisory Committee on Bail shall consist of two justices

382 of the district courts appointed by the Chief Justice of the

383 district courts, two justices of the superior court appointed by

384 the Chief Justice of the superior court, and one person who has

385 been a member of the bar for at least five years appointed by the

386 Chief Justice of the superior court.

387 The Advisory Committee on Bail may, after notice and

388 hearing, suspend temporarily or permanently any bail magistrate

389 who violates the rules or regulations established by the Office of

390 Bail Administration or commits any other misconduct in office.

391 A person so suspended shall not exercise any powers of release

392 pursuant to sections 58 and 59 of this chapter.

393 The Chief Justices of the superior and district courts shall

394 appoint the director of the Office of Bail Administration to serve

395 at their pleasure at a salary equivalent to not less than sixty

396 percent of the salary of a justice of the superior court.

397 The Office of Bail Administration shall, with the approval of

398 the Advisory Committee, establish rules and regulations and

399 provide such forms as the efficient operation of bail, in its

400 discretion, requires, and shall gather statistics relative to the

401 efficient and fair administration of bail in the Commonwealth.

402 The director of the Office shall submit an annual report to the

403 Chief Justices of the Superior and district courts.

404 Section 67.

405 A bail magistrate who violates the rules and regulations

406 established by the Office of Bail Administration or a provision of

407 section 58 shall be guilty ofa misdemeanor and shall be punished

408 by not more than ninety days imprisonment in a house of

409 correction, or $500 fine, or both.

1 SECTION 2. Section twenty-eight ofchapter two hundred and

2 eighteen is amended by deleting in the first sentence the words

3 "with sureties" and inserting in place thereof the words "in

4 accordance with the provisions of section fifty-nine of chapter

5 two hundred and seventy-six."

1 SECTION 3 . Section twenty-four of chapter two hundred and

2 sixty-two, as amended by chapter forty-six of the Acts of 1970,

3 is hereby further amended by inserting after the word "mis-

4 demeanor" the words "or felony."

1 SECTION 4. Section four of chapter two hundred and

2 seventy-five is amended by deleting in the third sentence the

3 words "with sufficient sureties' ' and inserting in place thereof the

4 words "in accordance with the provisions of chapter two



P.D. 144 JUDICIAL COUNCIL 79

5 hundred and seventy-six, section fifty-nine ; and the last sentence

6 is amended by deleting all words after the word "recognizance."

1 SECTION 5. Section eight of chapter two hundred and

2 seventy-five is amended by deleting the words "upon giving the

3 security required" and inserting in place thereofthe words "upon

4 execution of the recognizance required."

1 SECTION 6. Section ten of chapter two hundred and

2 seventy-five is amended by deleting the words "with sufficient

3 sureties" and inserting in place thereof the words "with or

4 without further conditions as authorized by section fifty-nine of

5 chapter two hundred and seventy-six."

1 SECTION 7. Section twelve of chapter two hundred and

2 seventy five is amended by deleting the words "for not finding

3 sureties, or" and the words "giving such security," and inserting

4 after "discharged upon" the words "execution of said recog-

5 nizance."

1 SECTION 8. Section thirteen of chapter two hundred and

2 seventy-five is amended by deleting words after" a breach of the

3 condition" and inserting in place thereof the words "the

4 provisions of section sixty-four of chapter two hundred and

5 seventy-six shall apply."

1 SECTION 9. Section seventeen ofchapter two hundred and

2 seventy-five is deleted.

1 SECTION 10. Section twenty D of chapter two hundred and

2 seventy-six is amended by deleting after the words "such person

3 to bail" the words "by bond or undertaking with sufficient

4 sureties" and inserting in place thereof the words "upon

5 execution of a recognizance in accordance with section fifty-nine

6 of this chapter", and by deleting the words "bond or under-

7 taking" appearing after the words "time specified in such" and

8 inserting in place thereof the word "recognizance."

1 SECTION 1 1 . Section twenty E of chapter two hundred and

2 seventy-six is amended by deleting after "in such warrant," the

3 words "bond or undertaking" and inserting in place thereof "or

4 recognizance", by deleting the words "bond or undertaking"

5 appearing after the words "date of such new" and inserting in

6 place thereof the word "recognizance."

1 SECTION 12. Section twenty F ofchapter two hundred and

2 seventy-six is amended by deleting the words "bond or under-
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3 taking" in the first sentence and inserting in place thereof the

4 word "recognizance", and by deleting in the second sentence the

5 words "bond or undertaking" and inserting in place thereof the

6 word "recognizances."

1 SECTION 13. Section twenty-seven of chapter two hundred

2 and seventy-six is amended by deleting all words after "further

3 appearance" and inserting in place thereof the words "in

4 accordance with the provisions of section fifty-nine of this

5 chapter."

1 SECTION 14. Section twenty-nine of chapter two hundred

2 and seventy-six is amended by deleting the words "with

3 sufficient surety or sureties" and inserting in place thereof the

4 words "in accordance with the provisions of section fifty-nine of

5 this chapter."

1 SECTION 15. Section thirty of chapter two hundred and

2 seventy-six is amended by deleting the words "and certificate

3 required by section sixty-one."

1 SECTION 1 6. Section thirty-five of chapter two hundred and

2 seventy-six is amended by deleting the words in the second

3 sentence "with surety or sureties" and inserting in place thereof

4 "under conditions authorized by section fifty-nine of this

5 chapter", by deleting the words "or without surety,"

1 SECTION 17, Section thirty-six of chapter two hundred and

2 seventy-six is amended by inserting in the second sentence after

3 the words "default recorded" the words "and the amount of the

4 recognizance forfeited as provided in section sixty-four of this

5 chapter", by deleting the third sentence.

1 SECTION 18. Section forty-two of chapter two hundred and

2 seventy-six is amended by deleting all words after "is not

3 exercised" and inserting in place thereof the words "require the

4 prisoner to recognize in accordance with the provisions of sec-

5 tion fifty-nine of this chapter."

1 SECTION 19. Section forty-seven ofchapter two hundred and

2 seventy-six as amended by chapter three hundred and eighty of

3 the Acts of 1967 is further amended by deleting the words

4 "other security is given" and inserting in place thereof "further

5 conditions are imposed", and by deleting the words "with such

6 sureties" and inserting in place thereof the words "with such

7 conditions authorized by section fifty-nine of this chapter", and

8 by deleting the last word of the section "surety" and inserting in

9 place thereof the words "such further conditions."
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1 SECTION 20. Section forty-nine of chapter two hundred and

2 seventy-six is amended by deleting the word in the first sentence

3 "sureties" and inserting in place thereof the words "further

4 conditions", by deleting the words "procure sureties" in the first

5 sentence after the words "unable to" and inserting in place

6 thereof the words "satisfy such conditions", and by deleting in

7 the second sentence "furnish sureties" and inserting in place

8 thereof the words "satisfy such conditions."

1 SECTION 21. Section fifty of chapter two hundred and

2 seventy-six is amended by deleting in the first sentence the words

3 "furnish sureties" and inserting in place thereof the words

4 "satisfy further conditions."

1 SECTION 22. Section fifty-one ofchapter two hundred and

2 seventy-six is amended by deleting the words "furnish sureties"

3 and inserting in place thereof the words "satisfy such further

4 conditions", and by inserting after the words "on his own
5 recognizance" appearing after the words "the release of the

6 witness" the words "without further conditions", and by

7 inserting after the last words of section fifty-one the words

8 "without further conditions."

1 SECTION 23 . Section fifty-four of chapter two hundred and

2 seventy-six is amended by deleting the words "furnish sureties"

3 and inserting in place thereof the words "satisfy further

4 conditions of release."

1 SECTION 24. Section seventy of chapter two hundred -and

2 seventy-seven is amended by deleting after the words "such court

3 to recognize" the words "with and without sureties" and

4 inserting in place thereof the words "in accordance with the

5 provisions of chapter two hundred and seventy-six, section

6 fifty-nine."

1 SECTION 25. Section eighteen of chapter two hundred and

2 seventy-eight is amended by deleting in the second sentence the

3 words "in such sum and with such surety or sureties as the court

4 requires", by inserting after the second sentence so amended a

5 new sentence— "Except where the defendant has defaulted on

6 his recognizance or has been surrendered by a probation officer

7 an order of bail or recognizance previously in effect in the

8 district court shall not be revoked, revised, or amended, unless

9 any court, in its discretion, finds that changed circumstances or

10 other factors not previously known or considered, make the

1

1

order of bail or recognizance ineffective to reasonably assure the

12 appearance of said defendant before the court."
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1 SECTION 26. Section four of chapter two hundred and

2 seventy-nine, as amended by chapter six hundred and seventy-

3 eight of the Acts of 1966, is amended by adding to the end of

4 the second sentence of the first paragraph "in accordance with

5 the provisions of chapter two hundred and seventy-six, chapter

6 fifty-nine."

1 SECTION 27. Section twelve of chapter two hundred and

2 seventy-nine is amended by deleting ail words after "order him to

3 recognize" and inserting in place thereof "in accordance with the

4 provisions of chapter two hundred and seventy-six, section

5 fifty-nine for any term of not more than two years, and may at

6 any time revoke such order or reduce the amount of the deposit

7 required."

1 SECTION 28. Section thirteen of chapter two hundred and

2 seventy-nine is amended by deleting the words "with sufficient

3 sureties" and inserting in place thereof the words "in accordance

4 with the provisions of section fifty-nine of chapter two hundred

5 and seventy-six."

HOUSE . . . ri972) ... No. 359

An Act amending the law which admits a person to bail.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Chapter 276 of the General Laws is hereby amended to add

2 after section 58 the following section: —
3 Section 58A. Deposit of Bail Security. The person for whom
4 bail has been set shall execute the bail bond and deposit with

5 the clerk of the court before which the proceeding is pending a

6 sum of money equal to 5% of the bail, but in no event shall

7 such deposit be less than ten dollars. When court is not in

8 session, any person authorized to set bail may accept deposit

9 on behalf of the clerk. Such deposit shall be turned in to the

10 clerk on the first day of business after accepting said deposit:

1

1

(1) upon depositing this sum the person shall be released from

12 custody subject to the conditions of the bail bond; (2) once

13 bail has been given and a charge is pending or is thereafter filed

14 in or transferred to a court of competent jurisdiction, the latter

15 court shall continue the original bail in that court subject to

16 the provisions of this section; (3) after conviction the court
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17 may order that the original bail stand as bail pending appeal or

18 deny, increase or reduce bail; (4) after an entry by the trial

19 court allowing or denying bail pending appeal either party may
20 apply to the reviewing court having jurisdiction or to a justice

21 thereof sitting in vacation for an order increasing or decreasing

22 the amount of bail or allowing or denying bail pending appeal

;

23 (5) when the conditions of the bail have been performed and

24 the accused has been discharged from all obligations in the

25 cause, the clerk of the court shall return to the accused eighty

26 percent of the sum which had been deposited and shall retain

27 as bail bond costs twenty percent of the amount deposited.

28 If the accused does not comply with the conditions of the

29 bail bond, the court having jurisdiction shall enter an order

30 declaring the bail to be forfeited. Notice of such order of

31 forfeiture shall be served forthwith by the Sheriff or any of his

32 deputies to the accused at his last known address. If the

33 accused does not appear and surrender to the court having

34 jurisdiction within thirty days from the date of the forfeiture

35 or within such period satisfy the court that appearance and

36 surrender by the accused is impossible and without his fault,

37 the court shall enter a judgment for the Commonwealth against

38 the accused for the amount of the bail and costs of the court

39 proceedings. The deposit made in accordance with this section

40 shall be applied to the payment of costs. If any amount of

41 such deposit remains after payment of costs it shall be applied

42 to payment of the judgment and transferred to the treasury of

43 the municipal corporation wherein the bond was taken if the

44 offense was a violation of any penal ordinance of a political

45 sub-division of this Commonwealth, or to the treasury of the

46 county wherein the bond was taken if the offense was a

47 violation of any penal statute of this Commonwealth.
48 After a judgment for a fine and court costs or either is

49 entered in the prosecution of a cause in which a deposit had

50 been made in accordance with this section, the balance of such

51 deposit, after deduction of bail and bond costs, shall be applied

52 to the payment of the judgment.

53 Cash, stocks, bonds and real estate may be used as security

54 for bail by any person for whom bail has been set in lieu of

55 the bail deposit system in the following manner: (1) by a

56 deposit, when the clerk of the court, of an amount equal to

57 the required bail, or cash, or stocks and bonds in which

58 trustees are authorized to invest trust funds under the laws of

59 this Commonwealth; or (2) by real estate situated in this

60 Commonwealth with unencumbered equity not exempt owned
61 by the accused or sureties worth double the amount of bail set

62 in the bond.

63 If the bail bond is secured by cash or stocks and bonds the
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64 accused or sureties shall file with the bond a sworn schedule

65 which shall contain: (1) a list of the stocks and bonds de-

66 posited describing each in sufficient detail that it may be

67 identified; (2) the market value of each stock and bond; (3)

68 the total market value of the stocks and bonds listed; (4) a

69 statement that the affiant is the sole owner of the stocks and

70 bonds listed and they are not exempt from execution; (5) a

71 statement that such stocks and bonds have not previously been

72 used or accepted as bail in this Commonwealth during the

73 twelve months preceding the date of the bail bond, and (6) a

74 statement that such stocks and bonds are security for the

75 appearance of the accused in accordance with the conditions of

76 the bail bond.

77 If the bail bond is secured by real estate the accused or

78 sureties shall file with the bond a sworn schedule which shall

79 contain : (1 ) a legal description of the real estate ; (2) a descrip-

80 tion of any and all encumbrances on the real estate including

81 the amount of each and the holder thereof; (3) the market

82 value of the unencumbered equity owned by the affiant
; (4) a

83 statement that the affiant is the sole owner of such unencum-

84 bered equity and that it is not exempt from execution; (5) a

85 statement that the real estate has not previously been used or

86 accepted as bail in this Commonwealth during the twelve

87 months preceding the date of the bail bond, and (6) a state-

88 ment that the real estate is security for the appearance of the

89 accused in accordance with the conditions of the bail bond.

90 The sworn schedule shall constitute a material part of the

9

1

bail bond. The affiant commits perjury if in the sworn schedule

92 he makes a false statement which he does not believe to be

93 true. He shall be prosecuted and punished accordingly, or, he

94 may be punished for contempt.

95 A certified copy of the bail bond and schedule of real estate

96 shall be filed immediately by the court in the office of the

97 Sheriff of the county in which the real estate is situated and

98 the Sheriff" shall attach said real estate for the Commonwealth.

99 The Commonwealth shall have a lien on such real estate from

100 the time such copies are filed in the office of the registrar of

101 deeds. The registrar of deeds shall enter, index and record (or

102 register as the case may be) such bail bonds and schedules

103 without requiring any advance fee, which fee shall be taxed as

104 costs in the proceedings and paid out of such costs when

105 collected.

106 When the conditions of the bail bond have been performed

107 and the accused has been discharged from his obligations in the

108 cause, the clerk of the court shall return to him or his sureties

109 the deposit of any cash, stocks or bonds. If the bail bond has

1 10 been secured by real estate the clerk of the court who accepted
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1 1

1

said bond shall notify the Sheriff to release the lien of the bail

112 bond on the real estate.

113 If the accused does not comply with the conditions of the

1 14 bail bond the court having jurisdiction shall enter an order

115 declaring the bail to be forfeited. Notice of such order of

116 forfeiture shall be served by the Sheriff or any of his deputies

117 forthwith to the accused and his sureties at their last known

118 address. If the accused does not appear and surrender to the

119 court having jurisdiction within thirty days from the date of

120 the forfeiture or within such period satisfy the court that

121 appearance and surrender by the accused is impossible and

122 without his fault the court shall enter judgment for the Com-

123 monwealth against the accused and his sureties for the amount

124 of the bail and costs of the proceedings.

125 When judgment is entered in favor of the Commonwealth on

126 any bail bond the District Attorney shall have execution issued

127 on the judgment forthwith and deliver same to the Sheriff to

128 be executed by levy on the cash, stocks or bonds deposited

129 with the clerk of the court and the real estate described in the

130 bail bond schedule. The cash shall be used to satisfy the

1 3

1

judgment and costs and paid into the treasury of the municipal

132 corporation wherein the bail bond was taken if the offense was

1 33 a violation of any penal ordinance of a political subdivision of

134 this Commonwealth, or into the treasury of the county where-

135 in the bail bond was taken if the offense was a violation of any

136 penal statute of this Commonwealth. The stocks, bonds and

137 real estate shall be sold in the same manner as in execution

138 sales in civil actions and the proceeds of such sale shall be used

139 to satisfy all court costs, prior encumbrances, if any, and from

140 the balance a sufficient amount to satisfy the judgment shall be

141 paid into the treasury of the municipal corporation wherein the

142 bail bond was taken if the offense was a violation of any penal

143 ordinance of a political subdivision of this Commonwealth, or

144 into the treasury of the county wherein the bail bond was

145 taken if the offense was a violation of any penal statute of this

146 Commonwealth. The balance shall be returned to the owner.

147 The real estate so sold may be redeemed in the same manner as

148 real estate may be redeemed after judicial or execution sales in

149 civil actions.

150 No stocks, bonds or real estate may be used or accepted as

151 bail bond security in this Commonwealth more than once in

1 52 any twelve month period.

153 This act shall supersede any provisions of the law to the

154 contrary.
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HOUSE . . . (1972) ... No. 5470

An Act further regulating the release on bail of certain persons held in

CUSTODY.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Chapter 276 of the General Laws is hereby amended by

2 inserting after section 79 the following section :
—

3 Section 79A. A person held in custody or committed upon a

4 criminal charge, ifentitled to be released on bail, or a person held

5 in custody or committed as a witness to a crime, may, with the

6 consent of the court, instead of giving surety or sureties, give his

7 personal recognizance to appear before the court and deposit five

8 per cent of the amount of the bail which he is ordered to furnish,

9 with the court, clerk of the court or magistrate authorized to

10 take such recognizance, who shall give him a certificate thereof,

11 and upon delivering said certificate to the officer in whose

12 custody he is, shall be released. The court or magistrate shall

1

3

forthwith, upon receipt of such amount, deposit it with the clerk

14 of the court.

HOUSE . . . (1972) ... No. 4319

An Act providing that personal bonds may be executed by defendants in

criminal proceedings.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 SECTION 1 . Chapter 276 of the General Laws is hereby

2 amended by inserting after section 42 the following four

3 sections :
—

4 Section 42A. The person for whom bail has been set shall

5 execute the bail bond and deposit with the clerk of the court

6 before which the proceeding is pending a sum of money equal

7 to ten per cent of the bail, but in no event shall such deposit

8 be less than fifteen dollars. Upon depositing said sum the

9 person shall be released from custody subject to the conditions

10 of the bail bond. Once bail has been given and a charge is

1

1

pending or is thereafter filed in or transferred to the superior

12 court the latter court shall continue the original bail in that
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13 court. After the entry of an order by the trial court allowing

14 or denying bail pending appeal either party may apply to the

1

5

reviewing court having jurisdiction or to a justice thereof'for an

1

6

order increasing or decreasing the amount of bail or allowing or

1

7

denying bail pending appeal. When conditions of the bail bond

1

8

have been performed and the accused has been discharged from

19 all obhgations in the cause the clerk of the court shall return

20 to the accused ninety per cent of the sum which has been

21 deposited and shall retain as bail bond costs ten per cent of the

22 amount deposited.

23 Section 42B. If the accused shall not comply with the con-

24 ditions of the bail bond the court having jurisdiction shall enter

25 an order declaring the bail to be forfeited. Notice of such order

26 of forfeiture shall be mailed forthwith by the court to the

27 accused at his last known address. If the accused does not

28 appear and surrender to the court within such period to satisfy

29 the court that appearance and surrender by the accused is

30 impossible and without his fault the court shall enter judgment

31 for the commonwealth against the accused for the amount of

32 the bail and costs of the court proceedings. The deposit made

33 in accordance with section forty-two A shall be applied to the

34 payment of costs. If any amount of such deposit remains after

35 the payment of costs it shall be applied to payment of the

36 judgment and transferred to the treasury of the county wherein

37 the bond was taken if the offense was a violation of any penal

38 ordinance of a political subdivision of the commonwealth or if

39 the offense was a violation of any penal statute of the com-

40 monwealth. The balance of the judgment may be enforced and

41 collected in the same manner as a judgment entered in a civil

42 action.

43 After a judgment for a fine and court costs or either is

44 entered in the prosecution of a cause in which a deposit has

45 been made in accordance with section forty-two A the balance.

46 of such deposit, after deduction of bail bond costs, shall be

47 applied to the payment of the judgment.

48 Section 42C. (a) In lieu of the bail deposit provided for in

49 Section forty A any person for whom bail has been set may
50 execute the bail bond with or without sureties which bond

51 may be secured:

52 (1) By a deposit, with the clerk of the court, of an amount

53 equal to the required bail, of cash, or stocks and bonds in

54 which trustees are authorized to invest trust funds under the

55 laws of the commonwealth ; or

56 (2) By real estate situated in the commonwealth with unen-

57 cumbered equity not exempt owned by the accused or sureties

58 worth double the amount of bail set in the bond.

59 (b) If the bail bond is secured by cash or stocks and bonds the
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60 accused or sureties shall file with the bond a sworn schedule

61 which shall contain:

62 (1) A list of the stocks and bonds deposited describing each

63 in sufficient detail that it may be identified;

64 (2) The market value of each stock and bond

;

65 (3) The total market value of the stocks and bonds listed

;

66 (4) A statement that the affiant is the sole owner of the

67 stocks and bonds listed and they are not exempt from execu-

68 tion;

69 (5) A statement that such stocks and bonds have not pre-

70 viously been used or accepted as bail in the commonwealth

71 during the twelve months preceding the date of the bail bond;

72 and

73 (6) A statement that such stocks and bonds are security for

74 the appearance of the accused in accordance with the condi-

75 tions of the bail bond.

76 (c) If the bail bond is secured by real estate the accused or

77 sureties shall file with the bond a sworn schedule which shall

78 contain:

79 (1) A legal description of the real estate;

80 (2) A description of any and all encumbrances on the real

81 estate including the amount of each and the holder thereof;

82 (3) The market value of the unencumbered equity owned by

83 the affiant;

84 (4) A statement that the affiant is the sole owner of such

85 unencumbered equity and that it is not exempt from execu-

86 tion

;

87 (5) A statement that the real estate has not previously been

88 used or accepted as bail in this commonwealth during the

89 twelve months preceding the date of the bail bond ; and

90 (6) A statement that the real estate is security for the

91 appearance of the accused in accordance with the conditions

92 of the bail bond.

93 (d) The sworn schedule shall constitute a material part of the

94 bail bond. The affiant shall be guilty of perjury if in the sworn

95 schedule he makes a false statement which he does not believe

96 to be true.

97 (e) A certified copy of the bail bond and schedule of real

98 estate shall be filed immediately by the court in the office of

99 the registrar of deeds of the county in which the real estate is

100 situated and the commonwealth shall have a lien on such real

101 estate from the time such copies are filed in the office of said

102 registrar. Said registrar shall enter, index and record such bail

103 bonds and schedules without requiring any advance fee, which

104 fee shall be taxed as costs in the proceeding and paid out of

105 such costs when collected.

106 Section 42D. When the conditions of the bail bond have
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107 been performed and the accused has been discharged from his

108 obligations in the cause, the clerk of the court shall return to

109 him or his sureties the deposit of any cash, stocks or bonds. If

110 the bail bond has been secured by real estate the clerk of the

1 1

1

court shall forthwith notify in writing the registrar of deeds

112 and the lien of the bail bond on the real estate shall be

1 1

3

discharged.

114 If the accused shall fail to comply with the conditions of the

115 bail bond the court having jurisdiction shall enter an order

116 declaring the bail to be forfeited. Notice of such order of

117 forfeiture shall be mailed forthwith by the clerk of the court

118 to the accused and his sureties at their last known address. If

119 the accused shall not appear and surrender to the court having

120 jurisdiction within thirty days from the date of the forfeiture

121 or within such period satisfy the court that appearance and

122 surrender by the accused is impossible and without his fault

123 the court shall enter judgment for the commonwealth against

124 the accused and his sureties for the amount of the bail and

125 costs of the proceedings.

1 26 When the judgment is entered in favor of the commonwealth

127 on any bail bond the district attorney shall have execution

128 issued on the judgment forthwith and deliver same to the

129 sheriff to be executed by levy on the cash, stocks or bonds

130 deposited with the clerk of the court and the real estate

131 described in the bail bond schedule. The cash shall be used to

132 satisfy the judgment and costs and paid into the treasury of

1 33 the county wherein the bail bond was taken. The stocks, bonds

134 and real estate shall be sold in the same manner as in execution

135 sales in civil actions and the proceeds of such sale shall be used

136 to satisfy all court costs, prior encumbrances, if any, and from

137 the balance a sufficient amount to satisfy the judgment shall be

138 paid into the treasury of the county wherein the bail bond was

139 taken. The balance shall be returned to the owner. The real

140 estate so sold may be redeemed in the same manner as real

141 estate may be redeemed after judicial execution sales in civil

142 action.

143 No stocks, bonds or real estate may be used or accepted as

144 bail bond security in the commonwealth more than once in

145 any twelve month period.

1 SECTION 2. Upon the effective date of section one of this

2 act, all registrations of bondsmen as authorized by section

3 sixty-one B of chapter two hundred and seventy-six of the

4 General Laws are hereby revoked and no further registrations

5 shall be approved.
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SENATE . . . ri972) ... No. 471

An Act providing for the compensation of persons setting conditions of pre-

trial RELEASE.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 SECTION 1 . Section twenty-four of chapter two hundred and

2 sixty-two of the General Laws is hereby amended by striking

3 said section, as most recently amended by chapter forty-six

4 of the Acts of 1970, and inserting in place thereof the foUow-

5 ing section:

6 Section 24. The chief justice of the superior court shall es-

7 tablish a schedule of compensation for persons setting condi-

8 tions of pre-trial release. In establishing this schedule the chief

9 justice may, in his discretion, make the amount of compensa-

10 tion depend on the number and seriousness of the charges

1

1

against a defendant and the time of day and the amount of

12 time involved in the setting of conditions of pre-trial release.

13 After this schedule of compensation is established, no de-

14 fendant shall be charged any fee for the setting of conditions

15 of pre-trial release. The sole compensation of any person

16 setting conditions of pre-trial release shall be paid by the coun-

17 ty in which the criminal prosecution is pending pursuant to

18 this schedule.

1 SECTION 2. The second paragraph of section fifty-eight of

2 chapter two hundred and seventy-six of the General Laws is

3 hereby amended by striking said paragraph, as most recently

4 amended by chapter four hundred and seventy-three of the

5 Acts of 1971 , and inserting in place thereof the following para-

6 graph:

—

7 A prisoner, before being released on personal recognizance

8 without surety, shall be informed by the person authorized

9 to admit such prisoner to bail of the penalties provided by sec-

10 tion eighty-two A if he fails without sufficient excuse to ap-

11 pear at the specified time and place in accordance with the

12 terms of his recognizance. A person authorized to take bail

13 shall be compensated in accordance with section twenty-four

14 of chapter two hundred and sixty-two. Such compensation

15 shall not be allowed any special justice, clerk or assistant clerk

16 of a district court who sets conditions of pre-trial release dur-

17 ing regular working hours.
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The present statutes on bail are found in G.L. (Ter. Ed.)

Chapter 276, §§ 57 to 82A.

Although several bills were filed in 1972 proposing various

"reforms," the omnibus "reform" bill suggested by the Gover-

nor (H 5060, Appendix A) covers most of the new proposals.

Beginning December 1, 1971, a "Percentage Deposit Bail

Project" was operated in the Dorchester District Court and in

the Third District Court at East Cambridge. ^ This project at-

tempted to determine the usefulness of a refundable 5 percent

cash deposit as an alternative to the payment of fees to pro-

fessional bondsmen. This project has brought to the surface

a host of questions which ought to be discussed and upon
which legislation might be based.

The Bail Project resulted in a mass of statistics intended to

compare the period from December 1, 1970, to May 31, 1971,

(during which professional bondsmen were on the scene) with

the period from December 1, 1971, to May 31, 1972, when the

fully refundable 5 percent of the total bail was deposited with

the courts in lieu of surety bonds in these two courts. These

statistics are stated in such a way as to require further in-

terpretation and study before conclusions can be reached.

^

The apparent number of defendants involved in the study

was as follows

:

Released Pretrial Dorchester District Court^

12/01/70 to 05/31/71 2,739

12/01/71 to 05/31/72 2,650

i"In the Matter of a Percentage Deposit Bail Project;" Order of the Supreme
Judicial Court dated November 16, 1971. This project was authorized by an
order of Court only.

2"The Final Report of the Percentage Deposit Bail Project to the Chief Justice

of the Superior Court and the Chief Justice of the District Courts" issued No-
vember, 1972.

sThese figures diff"er from Tables 14 and 15 in the Report. These figures include
those cases which were "coded" and include those released on personal recog-
nizance, those out on some form of bail, and those who failed to respond to a
summons. Variations make the report confusing and impair its usefulness.
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Released Pretrial Cambridge District Court

12/01/70 to 05/31/71 2,383

12/01/71 to 05/31/72 2,532

A further analysis of these cases is necessary to understand

the scope of the Bail Project, and a further explanation of these

statistics appears to be required before it can be concluded that

the project has been successful and has achieved the purpose

for which the grant was made.

Some conclusions in the Bail Project report which are not

based on statistics alone are of considerable value. The most

common offense was "drunkenness," next "drugs," thence

larceny and assault. "Drunkenness" wiU cease to be a crimi-

nal problem, it is assumed.

We have analyzed the Dorchester District Court statistics

for this report. Of particular interest are the following

:

Dorchester District Court

1970-71 Defaults 1971-72 Defaults

Released on Recognizance 796 89 1347 138

Professional Bondsmen 815 82 58 10

5 Percent Refundable Deposit 500* 47

Other Bail 3 2 1

1614 171 1907 196

Analysis of Complete Defaults for 30 Days or More

1970-71 Percent 1971-72 Percent

Released on Recognizance 89 11.2 138 10.2

Professional Bondsmen 82 10.1 10 17.2

5 Percent Refundable Deposit 47 9.4

Other Bail 1 50.0

171 196

It is not accurate to compare 1971 to 1972 without includ-

ing bondsmen. Bondsmen and 5 Percent default was 10.1%

(82 of 815) in 1971 and 10% (57 of 558) in 1972.

^In another part of the Bail Project report this figure is 426 cases, not 500.
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There were 224 partial defaults (13.9%) in the 1970-71

"year" and 292 partial defaults (10.5%) in the 1971-72 "year"

of the study.

It does not appear that in the Dorchester District Court

there was any significant change except (a) the elimination of

the professional bondsmen, and (b) some increase in the ad-

ministrative cost of handUng bail. A large increase in those

released on personal recognizance did result (551 cases) over

the period 1970-71.

The Present Issues

The principal issues in the existing bail system now^ in

operation seem to be:

1. Court Rules for "Persons Authorized to Take Bail."

2. Bail Commissioners' Activities.

3. Masters in Chancery.

4. Need for a "Night Bond Court."

5. Fees to Bail Commissioner for "No Bail" Cases.

6. Enforcement of Bail Forfeiture.

7. Use of Contempt Power for Bail "Jumping."

8. Elimination of Professional Bondsmen.

9. Adoption of a Refundable Cash Deposit Bail System

(5% to 10%).

10. Improvements in Bail Procedures.

It ought not be forgotten that under the provisions of G.L.

(Ter. Ed.) Chapter 276, § 58, it is the OBLIGATION of the

court or bail commissioner to admit a person to bail unless it

is determined after inquiry that "such a release will not reason-

ably assure the appearance of the prisoner before the court."

We, therefore, are concerned with the bail question for

those who will probably fail to appear in court and with any

abuses in releasing persons on their own recognizance without

bail if such abuses in fact exist.

We make these comments on the principal issues brought to

our attention.
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1. Court Rules for "Persons Authorized to Take Bail"

(G.L. Chapter 276, § 57; H 5060, Section 66; Rules effec-

tive August 16, 1972)

A new Rules Governing Persons Authorized to Take Bail

(and professional bondsmen) was promulgated in 1972. In it

the Superior Court has laid down stricter regulations govern-

ing persons authorized to take bail. In Guarente v. Sherijf of

Suffolk County, 1972 A.S. 1695, a bail commissioner who does

not follow the rules may be summarily removed.

The Rules Governing Persons Authorized to Take Bail are

as follows:

1. Definitions

A. Person authorized to take bail — A Clerk or Assistant Clerk

of the Superior Court, a Clerk or Assistant Clerk of the District

Court, a Bail Commissioner inside or outside of Suffolk County, or a

Master in Chancery is a "person authorized to take bail." A "per-

son authorized to take bail" may set and take release on personal

recognizance without sureties, or may set and take release on bail

or may take bail set by another.

B. Jurisdiction — Jurisdiction refers to the territory within

which a "person authorized to take bail" may set or take bail.

C. Professional Bondsman — A professional bondsman is any

person who becomes bail or surety for any defendant in the criminal

process ; whether it be as agent for any corporation, or person, surety

agent or principal, who has received, been promised, or expects to

receive a fee, pay or reward for acting as bail or surety.

2. The purpose of setting terms for any pre-trial release is to

assure the presence at court of the person released. Any person

charged with an offense, other than an offense punishable by death,

is required by law to be released on his personal recognizance pend-

ing trial unless the person setting the terms of release determines, in

the exercise of his discretion, that such a release will not reasonably

assure the appearance of the person as required. In making a deter-

mination as to what form of release to set, the following factors shall

be considered: (1) The nature and circumstances of the offence

charged, (2) The accused's family ties, (3) His financial resources,

(4) His length of residence in the community, (5) His character and

mental condition, (6) His record of convictions and appearance at

court proceedings or of any previous flight to avoid prosecution or,

(7) Any failure to appear at any court proceedings.

Persons authorized to take bail shall recognize that their duties

are quasi-judicial. Each decision to release on personal recognizance

or set or take bail shall be reached on the basis of all available infor-
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mation pertaining to the above criteria. If the appearance of the de-

fendant in court as required is reasonably assured, he is to be released

on personal recognizance without sureties. The primary purpose of

any kind of pre-trial release is to assure the appearance of the person

as required.

3. These rules shall apply only to out of court releases on per-

sonal recognizance without sureties or bail settings and bail takings

performed by Clerks or Assistant Clerks of the Superior Court, Clerks

or Assistant Clerks of the District Court, Masters in Chancery and

Bail Commissioners. They shall apply even when the setting of bail

was done by another if the taking of bail is done by them.

4. A failure to comply with any of these rules or any part of the

reporting requirements herein may result in a temporary or perma-

nent suspension of the power to set or take bail or release on personal

recognizance without sureties.

Persons authorized to take bail will be held to know all provi-

sions of law governing their activities including these rules and shall

strictly comply with such provisions.

5. Clerks or Assistant Clerks of the Superior Court, Clerks or

Assistant Clerks of the District Courts, Masters in Chancery and

Bail Commissioners who set or take bail or release on personal rec-

ognizance without sureties must register with the Superior Court on a

form to be approved by the Court.

With such form they must also send a certified copy of their ap-

pointment or a signed letter from their appointing authority.

Any of the above who have not registered will not be allowed

to set or take bail or release on personal recognizance without sure-

ties. If any of the above takes or sets bail or releases on personal

recognizance without sureties without so registering, he may be per-

manently or temporarily suspended from setting or taking bail or re-

leasing on personal recognizance without sureties.

6. The jurisdiction of Clerks or Assistant Clerks of the Superior

Court to set or take release on personal recognizance without sureties

or to set or take release on bail shall be limited to the county for

which they are Clerks or Assistant Clerks. They may set or take re-

lease on personal recognizance without sureties or set or take release

on bail for any defendant held within the territory of their county

even when that defendant is held to answer charges in another county.

7. The jurisdiction of Clerks or Assistant Clerks of the District

Courts to set or take release on personal recognizance without sureties

or to set or take release on bail shall be limited to the district for

which they are Clerks or Assistant Clerks. They may set or take re-

lease on personal recognizance without sureties or set or take release

on bail for any defendant held within the territory of their district,

even when that defendant is held to answer charges in another dis-

trict.

8. The jurisdiction of Masters in Chancery to set or take release
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on personal recognizance without sureties or to set or take release on

bail shall be within the county for which they are appointed to act as

Masters in Chancery. They may set or take release on personal rec-

ognizance without sureties or set or take release on bail for any de-

fendant held within the territory of their county, even when that de-

fendant is being held to answer charges in another county.

9. The jurisdiction of Clerks or Assistant Clerks of the District

Courts, and Masters in Chancery may be extended to any other judi-

cial district by written permission of the Chief Justice of the District

Courts. A copy of the application for such permission shall be sent

to the Superior Court by the applicant, and a copy of such permission

shall be sent to the Superior Court by the Chief Justice of the District

Courts.

10. The jurisdiction of Bail Commissioners for Suffolk County

to set or take release on personal recognizance without sureties or to

set or take release on bail shall be limited to Suffolk County. They

may set or take release on personal recognizance without sureties or

set or take release on bail for any defendant held within Suffolk Coun-

ty even when that defendant is being held to answer charges in another

county.

11. The jurisdiction of Bail Commissioners outside of Suffolk

County approved by the Superior Court to set or take release on per-

sonal recognizance without sureties or to set or take release on bail

shall be limited to that geographical area contained in their papers

of appointment. They may set or take release on personal recogni-

zance without sureties or set or take release on bail for any defendant

held within such geographical area, even when that defendant is be-

ing held to answer charges in another area.

12. The maximum fee to be charged by any person authorized

to take bail or release on personal recognizance in the case of a per-

son arrested for any misdemeanor shall be five dollars ($5.00), except

that when an arrest is made and bail is taken or a release on personal

recognizance is made between the hours of 12:00 midnight and 6:00

a.m., the maximum fee shall be ten dollars ($10.00) for the first charge

and five dollars ($5.00) for each additional charge.

In the absence of statutory maximum fees for the taking of bail

in the case of a person arrested for a felony, the maximum fee to be

charged by any person authorized to take bail shall be the same as

the maximum fee to be charged in the case of a person arrested for a

misdemeanor.

This rule does not prevent the taking of bail without charge,

but if a charge is to be made, payment shall be made in advance. Un-

der no circumstances is acceptance of proposed sureties by the person

authorized to take bail to be a condition precedent to the payment

of the fee for taking bail.

13. No person authorized to take bail in criminal cases shall

receive from any source, in connection with the admitting to bail,
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anything of value in excess of the statutory fee therefor.

14. Every person authorized to take bail shall respond with all

reasonable promptness to every call for his services.

15. No person authorized to take bail shall respond to a call to

set and take bail or to take bail by a Professional Bondsman, surety

agent or money lender. He may respond only to calls from defend-

ants, defendants' families, defendants' attorneys or the authorities

holding the defendant in custody.

16. No person authorized to take bail shall administer by tele-

phone, or otherwise than in the physical presence of the affiant, any

oath or affirmation required in the course of taking bail.

17. No person authorized to take bail shall delegate the setting

or taking of bail to a police officer, jail official, bondsman or anyone

else,

18. Every person authorized to take bail, shall perform that

function impartially and in a dignified manner as befits the perform-

ance of a judicial act.

19. Each person released on personal recognizance without sur-

eties or bail and each person who is accepted as surety shall take an

oath given by the person authorized to take bail that he will perform

the requirements of his recognizance or bond.

Oaths administered in the course of taking bail or release on

personal recognizance without sureties shall be given with solemnity

and dignity commensurate with the performance of a judicial func-

tion.

20. Each defendant must have his own recognizance. Two or

more defendants shall not be joined in one recognizance, whether or

not they are jointly charged with the commission of the same crime.

Each recognizance must be accompanied by its own affidavit.

21. No person taking bail shall accept as surety a bondsman

who has received, who has been promised or who expects to receive

pay or reward for acting as surety unless such proposed surety is at

the time duly registered as a professional bondsman.

22. Persons authorized to take bail shall not assume that regis-

tration of professional bondsmen is a guarantee of sufficiency. Pro-

fessional bondsmen are to be at least as closely questioned as any

other person offered as surety and special attention must be paid, in

the case of professional bondsmen, to the total amount of the recog-

nizance in which each is surety.

23. No person authorized to take bail shall accept as surety any

professional bondsman examination of whom shows his obligations

as surety in criminal cases to be greater than the limit set by Rule 22

governing professional bondsmen.

24. Each person authorized to take bail, in each instance in

which security as authorized by G. L. c. 276, §79, is offered as quali-

fication for persons seeking to become surety shall make careful in-

quiry as to the ownership of such.
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25. Except as provided by G. L. c. 276, §57 or otherwise pro-

vided by law, no person authorized to take bail shall accept as surety

any person who has previously been offered as surety in the same

proceeding to any person authorized to take bail in criminal cases

and has been refused by such person.

26. Each person authorized to take bail shall satisfy himself be-

yond any reasonable doubt that the person offered as surety is the

person he claims to be.

27. When a person offered as surety is unable to write his name
and signs by his mark, such mark must be attested in writing by a

witness who saw it made and who shall sign his name and write his

address in attestation. When no other witness is available, such at-

testation may be made by the person authorized to take bail.

28. Persons authorized to take bail shall take all necessary steps

to see to it that all persons offering themselves as principals or sureties

understand fully the nature of the obligation into which they seek to

enter. This applies especially where proposed principals or sureties

are not familiar with the English language. Persons taking bail must

be equally certain that they fully understand the answers made to

them by proposed principals or sureties under examination. Where

the services of an interpreter are necessary the interpreter must first

be sworn to do his work faithfully, impartially and with the best of

his skill and ability.

29. Persons authorized to take bail shall not be or become cred-

itors of persons seeking release or of persons tendering surety.

30. No person authorized to take bail shall at any time, directly

or indirectly, advise any person for whom he sets bail or from whom
he takes bail, or for whom he sets release on personal recognizance

without sureties as to any matter concerning the conduct of his case.

31. No person authorized to take bail shall set or take bail or

set release on personal recognizance without sureties in any proceed-

ing in which he has acted or expects to act as counsel, nor shall he act

as counsel in any proceeding in which he has at any time taken bail or

released a person on personal recognizance.

32. No person authorized to take bail shall accept as surety any

attorney at law or any relative or employee thereof in any proceeding

in which such attorney at law is directly or indirectly employed.

33. No person authorized to take bail shall offer or give any

gift, or pay any compensation or reward to anyone for procuring or

influencing the selection of any person to set or take bail or release

on personal recognizance without sureties or for selecting any partic-

ular attorney, or for selecting any particular bondsman, professional

or otherwise.

34. No person authorized to take bail shall, directly or indirect-

ly, take or receive any gift, commission, pay, or reward, tangible or

intangible, from any person who lends money, or offers bonds, bank

books or other securities to persons in custody or to any person for
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their benefit for use in depositing as bail-security with himself or

with any other person authorized to take bail or for use in paying,

rewarding or giving security to any professional bondsman or for

paying, rewarding or giving security to any attorney or other adviser.

35. No person authorized to take bail shall, with or without

compensation or reward or promise thereof, assist a person in custody

by procuring or recommending a bondsman for him or a person to

lend him money or property to be used in lieu of personal suretyship

or by procuring or recommending an attorney.

No person authorized to take bail shall at any time, either be-

fore or after taking bail, recommend or take any steps to make likely

the employment by the defendant of any particular bondsman, pro-

fessional or otherwise, or of any particular attorney or group or firm

of attorneys, or of any particular adviser who is not an attorney.

36. No person authorized to take bail shall refer any defend-

ant to any lawyer, nor shall he call any lawyer on any defendant's be-

half.

37. No person authorized to take bail shall, directly or indirect-

ly, lend or procure the lending of money, bonds, bank books or other

securities to persons in custody or to any person for their benefit for

use in depositing as bail-security with himself or with any other per-

son authorized to take bail, or for use in paying, rewarding or giving

security to any professional bondsman, or for paying, rewarding or

giving security to any attorney or other adviser.

38. Persons authorized to take bail who release an individual in

custody on personal recognizance without sureties or on bail shall

advise him of the provision of G.L. c. 276, §82A, which provides that a

person who fails to appear in court without sufficient excuse shall be

punished by a fine of not more than one thousand dollars ($1,000.00)

or imprisonment for not more than one year.

39. Every person authorized to take bail must see to it that all

recognizances, certificates (affidavits) of sureties, other necessary doc-

uments, and all money, bonds, bank books and other security depos-

ited with him are seasonably transmitted to and seasonably received

by the clerks of the appropriate courts.

In cases before district or municipal courts receipt shall not be

seasonable where it occurs later than nine o'clock in the morning of

the day when the processes on which the defendants were in custody

are returnable, or of the day when the persons who were in custody

on arrest without a warrant must first be taken before the court. In

cases before the Superior Court receipt will not be seasonable where

it occurs later than nine o'clock in the morning of a Friday or of the

day before a legal holiday. Transmission and receipt will be season-

able if the recognizances and accompanying documents are in the

hands of the clerk of the court at or before nine o'clock in the morn-
ing of the court day next succeeding such legal holiday or of the

Monday next after such Friday.
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40. All certificates of sureties required by G.L c. 276, §61, and

any amendments thereof that may be made, shall comply strictly with

all requirements of the statute. Such certificates shall also contain

an answer under oath to the following questions:

"Have you received or been promised pay or reward for acting

as surety in this case?"

"Do you expect to receive pay or reward or a promise of pay or

reward for your becoming surety in this case?"

"How much pay or reward have you received or have you been

promised or do you expect to receive?"

"Are you approved and registered with the Superior Court as

a professional bondsman?"

(This question is to be answered whether or not the other an-

swers of the surety disclose that he is acting for hire.)

"Have you become bail or surety in criminal cases on five sep-

arate occasions during the now current calendar year?"

The statute also requires that affidavits of sureties embrace per-

sonal property as well as real property. Therefore, where sureties

present personal property as security, persons taking bail shall exa-

mine the accompanying affidavits with particularity.

For example:

A. Motor vehicles, full information as to

:

(a) mortgages, liens and other encumbrances;

(b) engine number;

(c) make, type, mileage and year of manufacture;

(d) nature of use being made of it

;

(e) location of garage where is is usually kept;

(f) assessed value, if any;

B. Shares of capital stock of corporations, full information as to

:

(a) exact corporate name of corporation;

(b) name of state of incorporation;

(c) class of stock, whether common or preferred;

(d) par value of each share of stock;

(e) market value of the stock and whether listed on any

stock exchange. If not listed, state where there is a

market for the stock;

(f) whether or not the stock stands in the surety's name

on the books of the corporation. If not in surety's

name, in whose?

(g) whether or not the stock is subject to any existing

pledge, mortgage or other lien and, if it is, for how
much and to whom and the nature of the obligation for

which it is security;

(h) whether or not dividends have been regularly paid on

the stock and if so, how much in each of the last three

years.

41. Each person taking bail or releasing on personal recogni-
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zance without sureties shall make and submit to the Chief Justice of

the Superior Court, in care of the messenger on the second Monday
of each month, a record as to each taking of bail or releasing on per-

sonal recognizance without sureties, containing the following infor-

mation :

(The matters required to be reported to the Chief Justice of the Su-

perior Court by the provisions of G.L. c. 276, §61, are included in

the following form.)

1

.

Date and time of taking bail

:

2. Place bail taken

:

3. Name of defendant (with aliases):

4. Residence of defendant

:

City State

5. Offenses:

6. Court where defendant is to appear

:

7. Type of release ordered: R.O.R. $ Bail $

8. Who set terms of release?

9. If bail is set, who acted as surety? (If cash bail set or full cash,

bank book or real estate is offered and accepted, indicate here.)

9a. Address of surety : (If surety company, give local address.)

9b. Name and address of agent for surety company:

9c. Is surety registered at the Superior Court?

9d. Fee of surety:

9e. Other security taken by surety:

10. How were you summoned to place of detention?

1 1

.

Name and title (if any) of person who summoned you

:

12. Your fee:

13. Have you received anything of value from anybody in addi-

tion to your fee for setting and/or taking this bail?

Subscribed and sworn to this day

of A.D. 19 under the pains and

penalties of perjury.

Signature of person authorized to take bail

Full title

(e.g. Bail Commissioner, Suffolk County

e.g. Asst. Clerk, Central District Court of Worcester

e.g. Master in Chancery, Norfolk County)

If the surety offered is a surety company, the person authorized

to take bail shall, before accepting the surety, satisfy himself that the

company is authorized to act as surety in criminal cases in this Com-
monwealth; that it is financially sound; that the agent purporting to

bind it in recognizance is properly authorized so to do; that it will

deal fairly with the principal in all respects and that there is no con-

dition existing whereby it is hkely to cease being interested in the due

production in court of the body of the principal according to the

tenor of the recognizance.
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2. Bail Commissioners' Activities

(G.L. Chapter 276, § 58; H 5060, Section 58)

Many are "part time" but this may be somewhat explained

by the nature of their role. It is not amiss to have them all

appointed directly by the court, as has been suggested, unless

they are already public employees.

G.L. Chapter 276, § 57, allows a sheriff to appoint bail com-

missioners with approval of the Superior Court, and with ap-

proval to remove them without cause or hearing or any state-

ment of reasons. Guarente v. Sheriff of Suffolk County, 1972

A.S. 1695. This case also indicates that two judges of the

Roxbury District Court sought a bail commissioner's removal

in 1969 for failure on the commissioner's part to give notice to

the District Attorney on many felony cases and failure to

properly investigate some defendants before setting bail. It is

said in the Bail Project report that some Suffolk County bail

commissioners refuse to release on personal recognizances

despite G.L. Chapter 276, § 58.

Assuming the elimination of bail commissioners, who

would perform their functions except a salaried employee?

3. Masters in Chancery

(G.L. Chapter 276, §§ 57, 59; H 5060, Section 58)

The role of this group as bail magistrates is vague. Their

activities should be always subject to court approval. They

would be excluded under Section 58 of H 5060, but nothing

irregular seems to be suggested as to them.

4. Need for a "Night Bond Court"

(No proposal now.)

In Chicago a closed circuit television bail procedure allows

(experimentally) a person arrested to "appear" before a judge

by television from the police precinct. It is suggested that

Massachusetts have regional and metropolitan "bond courts"

or magistrates and eliminate the fee system. Such a pro-

cedure will require substantial funding not now required. It
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is appropriate for New York City, Chicago, etc. It may be

studied as a long-range concept.

5. Fees to Bail Commissioner for "No Bail" Cases

(G.L. Chapter 262, § 24; Chapter 276, § 62)

If a person is arrested after 12:00 p.m. and before 6:00 a.m.,

the release can be arranged at the police station. A "Person

Authorized to Take Bail" is then called, and for a fee of $10 on

the first misdemeanor ($5 for each other) bail is set. Felony

bail, and the fee for setting it, could be higher by statute.

In a felony case the District Attorney must be notified. The

bail setter is supposed to inquire into the defendant's back-

ground and character.

The new 1972 "Rules Governing Persons Authorized to

Take Bail," if enforced properly, can remedy the various

abuses (especially in Suff"olk County) which are mentioned by

the Bail Project report.

No full-time bail magistrate system operating after usual

business hours can be operated without considerable expense.

The Bail Project asserts there is "collusion between bonds-

men and people who set or take bail." Evidence of such col-

lusion should be turned over to the District Attorney. (Rule

15 now covers this alleged "collusion.")

6. Enforcement of Bail Forfeiture

There are many points of law and procedure which are not

discussed in the Bail Project report, including the clear legis-

lative intent dating back over one hundred years (and even to

1810) that the forfeiture of bail bonds is to be remitted under

certain circumstances. (See G.L. Chapter 276, §§ 69 and 70 for

example.) The law generally discourages an absolute forfei-

ture.

If a defendant is held in some other state, or is imprisoned

elsewhere, or dies, or in other cases where there has been no

connivance, "the whole or any part of the penalty" may be

remitted by the court.
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Even after judgment the court may order only a part of the

penalty to be paid (G.L. Chapter 276, §§ 74 to 78).

In the Bail Project report it is asserted that $1,704,638.50

is owed to the Commonwealth as the result of bail forfeiture

suits in Suffolk County from 1964 to 1972. Various insurance

companies appear to "owe" (conditionally or finally) $1,446,-

520. In Middlesex County the figure is over $300,000. These

figures are not truly reflective of the actual situation since no
details were disclosed. We presume the District Attorney will

proceed with these cases as required by statute.

Significantly, Section 64 of the proposed H 5060 does not

change the present procedure in any material way except to

make it clear that a hearing is necessary. District courts must
continue to follow G.L. Chapter 276, § 36, to which more at-

tention seems necessary in the future.

7. Use of Contempt Power for Bail "Jumping"

In the Bail Project report mention was made of the case of

Sclamo V. Commonwealth, 352 Mass. 576 (1967), where it was

held that "bail jumping" was a distinct criminal offense under

G.L. Chapter 276, § 82A, a statute enacted in 1965. This

statute must be adequately enforced.

The report indicates that the defendant who jumps bail may
still be charged with contempt, but this statute, G.L. Chapter

276, § 82A, was designed to define a new crime of bail jumping

as we indicated in our Fortieth Report at pps. 31 to 33.

When release on personal recognizance was adopted in 1970

(G.L. Chapter 276, § 58), the definition of bail jumping as a

separate crime was proposed to give a stronger legal tool to the

court in the administration of bail.

Contempt sentences for bail jumping are not ruled out, but

Garabedian v. Commonwealth, 336 Mass. 119 (1957), requires

a full hearing on contempt albeit without a jury. An amend-

ment to G.L. Chapter 276, § 82A, ^ which provided "nothing

^There are complaints that this statute is difficult to enforce when the default is

in the Superior Court. Contempt proceedings (after amendment of § 82A) may
help.
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in this section shall interfere with or prevent the exercise by

any court of its power to punish for contempt" would seem to

be necessary.

There can be no summary contempt adjudications without a

denial of due process of law; a full hearing is required. In

this respect the time of the court will be consumed to the same

degree whether the matter be treated as contempt or as a

crime. A jury trial would naturally take up more time.

Those whose role it is to provide a defense to the accused

who are unable to afford private counsel until the advent of

the "Judicare"^ plan will be the first to see that contempt pro-

ceedings are carried on with all constitutional safeguards.

8. Elimination of Professional Bondsmen

The complete elimination of professional bondsmen is the

most pressing issue of bail reform in 1972.

Late in 1971 the Bail Committee of the Superior Court held

hearings leading to the adoption of new rules on bail. Certain

professional bondsmen gave testimony and a new definition of

professional bondsmen was made

:

"A professional bondsman is any person who becomes bail or

surety for any defendant in the criminal process, whether it be as

agent for any corporation or person, surety agent or principal, who
has received, been promised, or expects to receive a fee, pay or re-

ward for acting as bail or surety."

One "surety" agent for an insurance company challenged

the authority of the Superior Court to adopt this rule defini-

tion and petitioned the Supreme Judicial Court for a decision

on its validity.

By the Acts of 1972, Chapter 294 (now G.L. Chapter 276,

§ 61B) approved May 18, 1972, the Superior Court was given

i"Judicare" is one approved and federally funded method whereby defendants

who are unable to pay may select a private attorney who will serve at a reduced
fee and receive his payment from public funds. The Bail Project report demon-
strates that there are fewer bail defaults where the defendant has a private lawyer.

Tables 29 and 30 of the Bail Project report indicate that a private lawyer (sta-

tistically) seems more effective but the assigned lawyer probably gets the tough-

est cases.
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control over "surety agents" and they are required to register

as "professional bondsmen" under this 1972 statute. Regis-

tration of professional bondsmen is required under § 61B and

by rule of court.

If the existing controversy is settled, either because of Chap-

ter 294 of the Acts of 1972 or otherwise, surety agents and

"professional bondsmen" who are not in that class will be

subject to the following rules

:

RULES GOVERNING PROFESSIONAL BONDSMEN

1. Definition

A professional bondsman is any person who becomes bail or

surety for any defendant in the criminal process, whether it be as

agent for any corporation or person, surety agent or principal, who

has received, been promised or expects to receive a fee, pay or reward

for acting as bail or surety.

2. No person proposing to become bail or surety in a criminal

case for hire or reward, whether he is offering his own property or that

of another as surety, either received or to be received, shall be ac-

cepted as such by any court or person authorized to take bail unless

he is approved and registered as a professional bondsman by the Su-

perior Court,

3. Any unregistered person who becomes bail or surety for hire

or reward, or the expectation thereof shall be punished by a fine of

not more than $1,000.00 or by imprisonment for not more than one

year or both.

4. A failure to comply with any of these rules or any part of the

reporting requirements herein may result in a temporary or perman-

ent suspension of the power to become bail or surety or in imposition

of the penalities authorized by G.L. c. 276, §61B, a fine of not more

than $1,000.00 or imprisonment for not more than one year or both.

5. No bondsman shall act in an unfair or oppressive way towards

persons for whom he acts as surety. A bondsman who becomes a

surety without receiving full payment shall not employ the person

for whom he acts as surety, nor shall he exact his fee in the form of

personal services rendered to the bondsman.

6. Bail bondsmen are licensed by the Court. They are granted

a power by the Court to guarantee a person's reappearance in Court.

Under this license they are allowed to charge a fee. Any impropriety

not covered by these rules inconsistent with the honest and efficient

administration of justice may result in suspension or revocation of

the license.

7. No bondsman shall directly or indirectly pay or reward by

any means whatever, tangible or intangible, any other bondsman.
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any person authorized to take bail, any person connected with any

police department or any other peace officer, any person connected

with any probation department or office, any jailer or other person

connected with any place of detention for persons accused of crime,

or any other person in any way connected in any official capacity

with the enforcement of the criminal law for any effort on the part of

such person to procure the hiring of such bondsman, or of any other

bondsman, to become surety in any criminal case.

8. No bondsman shall directly or indirectly give to or receive

from any attorney at law any pay or reward, tangible or intangible.

9. No bondsman shall directly or indirectly solicit any person

for whom he may become surety, whether or not for hire, to employ

any particular attorney at law, or make his becoming surety condi-

tional upon the employment by such person of any particular at-

torney at law.

10. No attorney at law, or relative or employee of an attorney

at law, shall act as a bondsman or surety in any case in which such

attorney or his office has any interest.

11. A bail bondsman may not solicit business in any court,

jail, lock-up or other place of detention.

12. Bail bondsmen shall not call or request the services of any

person authorized to take bail.

13. Bail bondsmen shall respond only to calls or requests from

defendants, defendants' families, defendants' attorneys or the au-

thorities holding defendants in custody.

14. No bondsman shall influence or attempt to influence, or in

any way induce or attempt to induce, a person authorized to take

bail or take any particular amount or kind of bail.

15. Any bail bondsman who becomes bail or surety shall be re-

quired to return part or all of his fee or any security taken from any

defendant or any person providing such fee or security, if any court

alters the terms of bail on review or on appeal.

16. No bondsman shall charge or receive for his services in act-

ing as surety excessive or exorbitant fees. Any fee which exceeds in

amount or value five per cent of the amount of the recognizance when

the bondsman has received security or ten per cent of the amount of

the recognizance when the bondsman has not received security shall

be deemed excessive or exorbitant.

17. No bondsman who becomes surety without pay or promise

of pay for his services in any case shall afterward demand or receive

pay or promise of pay for continuing to act as surety in that case or

for again becoming surety in that case after his prior obligation as

surety in said case has been terminated.

18. On the second Monday of each calendar month, each regis-

tered professional bondsman shall file with the Chief Justice of the

Superior Court in Boston, in care of the messenger, a written report

under the pains and penalties of perjury as to each instance in the pre-
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ceding calendar month where he or the company he represents be-

came bail or surety containing the following information:

1

.

Date and time of going bail

:

2. Place bail taken:

3. Name of defendant with aliases:

4. Residence of defendant

:

City State:

5. Offense(s):

6. Court where defendant is to appear

:

7. Who set terms of release?

8. Who took bail? Name: Title:

9. Fee of bail taker:

10. Full name of surety, corporate or individual:

11. Fee of surety:

12. Any security taken by person going bail:

13. How were you summoned to place of detention?

14. Name and title of person who summoned you to place of

detention

:

15. Have you given or received anything of value to anybody

in order to go bail in this case?

Subscribed and sworn to this day

of A.D. 19 under the pains and

penalties of perjury.

Signature of Bondsman

19. At the same time he shall report each case for which he or his

company became bail which is still pending and in which he or his

company is still obligated as of the last day of the preceding calendar

month in the following manner:

1

.

Docket number(s)

:

2. Name of defendant with aliases

:

3. Address of defendant:

4. OflFense(s)

:

5. Court where defendant is to appear:

6. Place bail taken:

7. Date bail taken:

8a. Is defendant in default?

8b. How long has he been in default?

9. Full name of surety, corporate or individual

:

10. The fee of the surety:

11. Any other security taken by the surety:

Subscribed and sworn to this day

of A.D. 19 under the pains and

Penalties of perjury.

Signature of Bondsman
20. Each bondsman who becomes surety for a defendant in a

civil action or who in any way incurs the obligations of a surety with

reference to any matter other than bail in criminal and civil cases,
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shall, immediately upon incurring such obligation, report in writing

to the Chief Justice of the Superior Court at Boston, in care of the

messenger, the fact of the incurring of such obligation and its amount,

and shall make such further statement concerning it as said court may
thereafter require.

21. Each bondsman, when he is appearing as surety, shall at any

time by the direction of any justice of the Superior Court or District

Courts submit himself for examination under oath by any justice of

such courts as to any matter relating to his financial condition and

his fitness otherwise to retain such court's approval and registration,

and shall if such justice so requires, make under oath a written state-

ment as to such matters as such justice may direct. He shall forthwith

file a copy of such statement with the Chief Justice of the Superior

Court at Boston in care of the messenger.

22. No bondsman shall become or at any time be surety in crim-

inal cases for an amount of bail greater thah the fair value of his pro-

perty or the property of the company he represents, less encumbrances

and liabilities, as stated in:

(a) His application for approval and registration, or

(b) If he has been required to make a statement under Rule 21,

in the most recent statement so required and made.

23. Each bondsman shall in every case make written receipts in

duplicate for:

(a) All payments of money or other property received by him

for his services in acting as surety, whether such payments

are made to him by the principal or by somebody in the

principal's behalf.

(b) All security deposited by the principal or by anybody in the

principal's behalf with the bondsman or with anybody else

for the bondsman's benefit to secure him against loss by de-

fault of the principal or failure to pay for his services ; such

receipts to describe such security in full detail.

Immediately upon receipt of such deposit the bondsman shall de-

liver or cause to be delivered one copy of each such receipt to the

principal and shall without delay transmit or cause to be transmitted

the other copy thereof to the clerk of the court on the process of which

the principal was in custody.

24. Every bondsman shall keep written records of all transactions

to which these rules in any way apply and shall at any time, upon re-

quest, submit such records for inspection to the Superior Court or to

a district attorney or to such person as said court or a district attorney

shall authorize for that purpose,

9. Adoption of a Refundable Cash Deposit Bail System

In the event that a "prisoner" is not permitted to go free on



110 JUDICIAL COUNCIL P.D. 144

his personal unsecured promise to appear in court as directed,

G.L. Chapter 276, § 57, provides that some security be given.

In a vast number of cases this security has (and still does)

consisted of a bond for the total bail, often w^ritten by an in-

surance company agent, upon the payment of a nonrefundable

fee equivalent to between 5 to 10 percent of the bail.

Thus when bail is set at $500, a prisoner may secure his

release by payment of 5 percent or $25 in the average case.

For this fee the bondsman is supposed to guarantee the prison-

er's appearance in court; and if he does not appear, the $500

bond is in jeopardy. It is not necessarily forfeited.

A cash bail program has been in operation in Philadelphia

during 1972. In a three-month period there 87.6 percent of

the defendants posted a 10 percent refundable cash deposit,

and professional bondsmen were virtually eliminated.

In the Philadelphia plan certain administrative costs were

provided as follows

:

1. All bail deposits are posted with the clerk of court.

2. Minimum deposit is $25.

3. The deposit is 10 percent of the bail.

4. If the defendant appears at ALL his court appearances,

he gets a refund of 90 percent. Some (10 percent) of the

deposit (minimum is $10) is retained by the court to ad-

minister the system.

5. By way of example, if the bail is $5,000 and there is no

default, the defendant gets a refund of $450 of his $500

deposit and $50 goes for court administration of the bail

system.

6. On default the 10 percent deposit is forfeited. The bail

bond "goes to judgment" for the full amount. If family

or friends have posted the bond, they lose the whole sum

unless the defendant is located in ten days.

Preliminary figures show that the default rate on this plan

was 6.6 percent with real "jumping" cases only 5.5 percent.

Estimates for a fiscal year indicated that

:

1. One percent retaining would produce $250,000.

2. Forfeits should produce $160,000.
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3. Defendants would "save" $1.5 million.

A percentage deposit plan has been instituted in Illinois and

has been in operation since 1964.

Under Illinois law (Smith-Hurd Illinois, Ann. stats., c. 38

Sec. 110) a prisoner can be released on his own recognizance

as in Massachusetts under G.L. Chapter 276, § 58. If not so

released, Section 110-7 provides:

"Deposit of Bail Security, (a) The person for whom bail has

been set shall execute the bail bond and deposit with the clerk of the

court before which the proceeding is pending a sum of money equal to

10 per cent of the bail . . . but in no event less than $25."

The Ilhnois statute further provides that upon the per-

formance of all obligations by the defendant 90 percent of the

deposit is to be returned and the 10 percent to be used as "bail

bond costs." The clerk must retain a minimum of $5.

In case of default the cash deposit is lost and the full amount

of the bond is to be forfeited.

Constitutionality of Percentage Deposit

The recent case of Schilb v. Kuebel, 92 S. Ct. 479 (1971), up-

held a 1 percent charge by the court for a cash deposit system.

Although it was of obvious benefit to an Ilhnois defendant

to pay $7.50 instead of $75 for a bail bond of $750 (for ex-

ample), John Schilb (who made the $75 percentage deposit on

January 16, 1969, to be released on $750 bail) sUed Clerk of

Court Kuebel for the 1 percent charge ($7.50) on the grounds

that it was a violation of the Fourteenth Amendment and it

denied due process and equal protection of law.

Schilb contended that the 1 percent fee was not imposed on

the rich — they could post the whole bail — and that others

might be released on personal recognizance for no charge.

Schilb also said that if a person was found innocent the 1 per-

cent charge was a court cost.

The court rejected Schilb's arguments and held Schilb's

economic arguments were erroneous and the 1 percent fee was

not a court cost but an administrative fee. Justice Marshall
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said that 1 percent was better than the former fee of 10 per-

cent. Douglas, Stewart, and Brennan dissented on the equal

protection theory.

The Bail Reform Act of 1966, 18 U.S.C.A. § 3146 (a) (3),

has no 1 percent fee, but there was no bondsman problem

existing as to which this act was corrective. New York had a

2 percent fee, but this is now a flat fee for all. Wisconsin had

a 1 percent fee if there was a conviction. Alaska had no fee

but 10 percent deposit in cash. Iowa had no fee but 10 per-

cent deposit in cash.

The administrative costs of the percentage deposit plan in

the pilot project are not made known to us.

In the Bail Project it was found that the grand total of bail

bonds during the period was

:

Amount 5% Cash

Court Cases of Bail Deposits

Dorchester 426 $1,119,100 $55,955.00

Cambridge 352 446,325 22,316.25

778 $1,565,425 $78,271.25

The refundable 5 percent cash deposits of $78,271.25 are

described as "saved" by the defendants as "this money or

more would have gone to bondsmen or surety companies"

under the old system. "Most defendants are poor," says the

report, and they should not be penalized by having to pay for

a bail bond when arrested. Two-thirds of all the cases studied

seem to have turned out against the defendants.

In 10 percent of these cases where a 5 percent cash deposit

was given, the bond was in default. There is really no likeU-

hood of collecting on these bonds even were the Common-
wealth to prosecute. Perhaps there should be more prosecu-

tions where bonds given by professional bondsmen have been

defaulted ; at least in those cases there is some chance of re-

covery from an insurance company. A person who is judg-

ment proof is not too concerned.

It would appear from the resuks of the Bail Project that 10

percent of all cases will end in a default regardless of what
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system is used, bondsmen or a cash deposit.

In more serious felony cases the defauk rate rises and may
be 29.4 percent.

10. Improvements in Bail Procedures

A. There may be inconsistencies if bail for more serious

offences is set higher than bail for minor or less serious offences.

B. An overall policy decision is necessary as to whether the

number of charges should necessarily increase the total bail.

C. If bail must be set at night, it is reasonable to permit a

higher fee to be charged for the service of the commissioner,

but such a fee does not depend on whether the offense is a

felony or a misdemeanor. The fee is for a service of immediate

benefit to the prisoner at his request.

D. There is no inherent injustice in requiring a fee to be

paid when a bail commissioner (after court hours) authorizes

release on personal recognizance. The time and effort in

rendering the service is not different.

E. The question of appeals from district court action on

bail under G.L. Chapter 276, § 58, should be followed care-

fully by the Committee on Bail to assure that the intent of the

statute is followed.

F. An Office of Bail Administration in the courts would be

a wise innovation. A default procedure should be further re-

fined and developed. If this office is to be permanent, federal

funds should not be used. They may be withdrawn in the

future.

G. In the Bail Project report "collusion" is alleged between

bail commissioners and "surety agents." (See Note 14) Such

collusion, if it exists, can and must be eliminated.

Recommendations of the Council

We do not recommend enactment of any of the legislation

referred to us by Chapter 29 of the Resolves of 1972.

We have indicated our suggestions as to certain bail reforms

and procedural improvements.
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We do not express an opinion on the so-called percentage

deposit system of bail because the matter has not been fully

explored and because the statistics gathered do not show any-

thing of significance.

Obviously some form of deposit plan will eliminate profes-

sional bondsmen; it will also require additional expense for

administration of the plan.

The Superior Court is to have a Bail Administrator be-

ginning, we understand, in 1973, and he is to enforce the new

rules and make recommendations to the Bail Committee. A
study of the procedures in New York, Philadelphia, Illinois,

Iowa, Wisconsin, Alaska, and of the federal procedures would

be of paramount importance before a cash deposit plan is in-

stalled in Massachusetts. It is not to be understood that we

necessarily oppose the right sort of plan when the General

Court has been fully informed on the subject.

We have made inquiries of the clerks at the Dorchester

District Court and the East Cambridge District Court. It was

their observation that the administrative cost of the percent-

age bail system should not come from the defendants. Based

on the experience of the pilot project, the question has now

been raised as to whether or not the "bond" is anything more

than a promissory note which most defendants could never

meet. Whether or not there should be a 1 percent retainage as

there is in Philadelphia and Illinois is a matter for the General

Court to determine. Recent recommendations in New York

for bail reform would do away with bail entirely, but this

seems to be an extreme measure.

It is stressed by those in the clerks' office that the posting of

a modest amount of money gives the defendant a real interest

in appearing and having the matter disposed of. An active

attorney who is familiar with the percentage bail project gives

as his opinion that the most dramatic result was the elimina-

tion of bail bondsmen. Anthony J. DiNatale, Chief Proba-

tion Officer of the Third District Court of Eastern Middlesex,

makes the following statement

:
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"No person involved in bail taking should be allowed to benefit

excessively from the troubles of others as has been the case. Exces-

sive bail and the resulting fees and costs not only create hardships

but often encourage more crime to pay for those costs."

Manuel V. McKenney, Clerk of the Dorchester District

Court, is of the opinion that an additional assistant would be

necessary in his court to handle a percentage bail system.

Albert H. Burns, First Assistant Clerk of the Third District

Court of Eastern Middlesex, observes that the cost of per-

centage bail is nominal provided that those admitting to bail

are associated with the court.

PLEA BARGAINING
An Essential Component of the Administration of

Justice

"The disposition of criminal charges by agreement between the

prosecutor and the accused, sometimes loosely called 'plea bargain-

ing,' is an essential component of the administration of justice. Pro-

perly administered, it is to be encouraged. If every criminal charge

were subjected to a full-scale trail, the States and Federal Govern-

ment would need to multiply by many times the number of judges

and court facilities.

"Disposition of charges after plea discussions is not only an es-

sential part of the process but a highly desirable part for many rea-

sons. It leads to prompt and largely final disposition of most crimi-

nal cases ; it avoids much of the corrosive impact of enforced idleness

during pretrial confinement for those who are denied release pending

trial ; it protects the public from those accused persons who are prone

to continue criminal conduct even while on pretrial release; and by

shortening the time between charge and disposition, it enhances what-

ever may be the rehabilitative prospects of the guilty when they are

ultimately imprisoned." Santobello v. New York, 404 U.S. 257 (1971)

In Santobello v. New York, Chief Justice Burger makes it

quite plain that "plea bargaining" is not only a useful but also

a necessary tool in the administration of criminal justice.

Note : Rule 1 1 of the Federal Rules of Criminal Procedure now requires that before
accepting a plea of guilty or nolo contendere the judge must make a determina-
tion after a personal conversation with the defendant that the nature of the charge
and the consequences of the plea are understood. If the plea is "guilty," the judge
must be satisfied that there is factual basis for the plea. The prosecutor must
outline the case against the defendant in the usual situation.
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A Strict Standard of Fairness

More recently in Martinez v. Mancusi, 93 S. Ct. 273 (1972),

Justice Douglas, in a dissenting opinion dealing with plea

bargaining, made these useful comments

:

"Last term in Santobello we emphasized the importance of the

pleas bargaining process : 'If every criminal charge were subjected to

a fullscale trial, the States and Federal Government would need to

multiply by many times the number of judges and court facilities,'

404 U.S., at 260, 91 S. Ct. 945. But a guilty plea necessarily involves

the waiver of a variety of fundamental constitutional rights, see, e.g.,

Duncan v. Louisiana, 391 U.S. 145, 194, 88 S. Ct. 1444, 20L. Ed. 2d

491 (1968) (right to jury trial); Pointer v. Texas, 380 U.S. 400, 85 S.

Ct. 1065, 13 L. Ed. 2d 923 (1965) (right to confront one's accusers),

and the process by which it is obtained must therefore be governed

by a standard of absolute fairness. The plea must be the result of

'a voluntary and intelligent choice among the alternative courses of

action open to defendant.' North Carolina v. Alford, 400 U.S. 25,

31, 91 S. Ct. 160, 27 L. Ed. 2d 162 (1970). See also Boykin v. Ala-

bama, 395 U.S. 238, 242, 89 S. Ct. 1709, 23 L. Ed. 2d 274 (1969);

Machibroda v. United States, 368 U.S. 487, 493, 82 S. Ct. 510, 7 L. Ed.

2d 473 (1962). I think it clear that this petitioner was denied such a

choice. To be sure, it is in the nature of the plea bargaining process

that some pressure is brought to bear on the defendant to enter a

plea. But here the normal pressures inherent in the plea bargaining

process were improperly augmented by both the prosecutor and the

trial judge."

Douglas also observed:

"Whatever the considerations when the judge is not a participant

in the plea bargaining process, it seems to me that once he has injected

himself into that process he must be held to the same strict standard

of fairness as the prosecutor. This is not to say that the trial judge

should be deprived of his traditional discretion to reject a plea of

guilty; I agree that "[tlhere is ... no absolute right to have a guilty

plea accepted," Santobello, supra, at 262, 91 S. Ct. 945, citing Lynch

V. Overholser, 369 U.S. 705, 719, 82 S. Ct. 1063, 8 L. Ed. 2d 211 (1962).

By the same token, though, a trial judge cannot be allowed to use his

discretion to apply undue pressures on a defendant. Nothing could

be more destructive of the integrity — and ultimately the viability —
of the plea bargaining process. I do not doubt that in this instance

there was a misunderstanding between the prosecutor and defense

counsel, on the one hand, and the trial judge, on the other, as to the

charge to which petitioner would be allowed to plead guilty. In light
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of this confusion over the plea agreement, the trial judge was justified

in refusing to accept the plea to the third-degree charge.

".
. . Having been a party to the negotiations and having there-

after refused to accept the plea which both the other parties to the

negotiations thought was agreed upon the trial judge was obligated

to allow petitioner to extract himself from the predicament in which

he had been placed by the misunderstanding which subsequently be-

came apparent. Consequently, I believe that the judge should at

least have granted the one-day continuance requested by defense

counsel,"

Both Santobello and Justice Douglas (a zealous guardian of

constitutional rights), in his dissent in Martinez, accept "plea

bargaining."

If the process is to be used, however, it must be conducted

in accordance with a ''strict standard offairness'" applicable to

judge and prosecutor ahke. Any departure by the prosecutor

or judge from this "strict standard" will poison the well of

justice and make "plea bargaining" a travesty.

We urge the immediate adoption of a court rule which we
think spells out the details of the "strict standard" which is re-

quired.

Some judges are of the opinion that "plea bargaining" is

inherently evil, and they refuse to participate in it in any way.

While we strictly uphold the right of the judge to refuse to

accept a guilty plea, we think it necessary to cast into exterior

darkness the notion that proper plea negotiation procedures

are somehow evil. They are not evil — they are good.

The prosecutor who refuses to discuss plea negotiation under

appropriate circumstances is not performing his duty. He
may close his eyes or his mind to the reality and necessity of

plea bargaining, but it remains a part of our judicial system.

The judge who refuses to consider plea bargaining, under

strict standards, is simply dedicated to a course which, in

these times, will ultimately strangle or engulf the criminal

justice system.

We recommend the following:
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Proposed Rule lOlE

Plea Agreements
{Applicable to criminal cases)

(1) At each sitting of the Superior Court for criminal business,

the Chief Justice shall designate a justice to consider and act upon

plea agreements proposed to the Court as set forth herein.

(2) In any criminal case the prosecuting attorney and the attor-

ney for any defendant (or any defendant pro se if he has waived his

right to counsel and such waiver has been approved by the Court)

may engage in plea discussions for the purpose of attempting to reach

a tentative plea agreement. The tentative plea agreement shall in-

clude (a) the exact terms of the recommendation of the prosecuting

attorney with respect to each charge to which the defendant shall

plead guilty (or, with the approval of the Court, nolo contendere)

and (b) the agreement of the defendant to plead guilty (or, with the

approval of the Court, nolo contendere). The terms of the recom-

mendation shall include the sentence or sentences which would be

imposed, the disposition of charges as to which no sentence would

be imposed, and the status of potential charges, if any, known to the

prosecuting attorney which relate to the defendant.

(3) An attorney for a defendant should conclude a tentative plea

agreement with the prosecuting attorney only with the consent of the

defendant and should insure that the decision of whether to enter a

plea of guilty or nolo contendere is ultimately made by the defendant.

To aid the defendant in reaching a decision, his attorney, after ap-

propriate investigation, should advise the defendant of the alterna-

tives available and of considerations deemed important by him or

the defendant in reaching a decision.

(4) (a) When a tentative plea agreement is concluded, the pro-

secuting attorney, the attorney for the defendant, and the defendant

shall appear before the justice designated pursuant to this rule at a

sitting in camera at which only they, the justice, a clerk of court and

an official stenographer may be present. The tentative plea agree-

ment and the factual basis therefor shall then be presented by the

prosecuting attorney to the justice. The probation report shall be

made available to the justice and the prosecuting attorney and the

attorney for the defendant may present any other factual material as

the justice may require.

(b) If the justice approves the tentative plea agreement, he shall

so state for the record; and the parties shall, as soon as practicable,

appear in open court at which time the plea agreement, its factual

basis, and the approval thereof by the justice shall be placed upon the

public records of the court. The disposition of all charges covered by

the plea agreement shall be effected promptly thereafter in accordance

with the agreement.
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(c) If the justice disapproves the tentative plea agreement, he

shall, in camera, so state for the record ; and the tentative plea agree-

ment shall be deemed not to be in effect. Neither the tentative plea

agreement nor the record of the proceedings in camera shall be di-

vulged at any time and they specifically shall not be received against

the defendant in any criminal proceedings. A justice who has re-

ceived and disapproved a tentative plea agreement shall not sit upon
any further proceedings with respect to the charges which were the

subject of the tentative plea agreement except that the justice may re-

ceive further tentative plea agreements relating thereto.

This rule should be applied in cases arising in Suffolk,

Middlesex, and Norfolk counties immediately and placed in

general effect as conditions permit its use in the other counties.

OBTAINING SEARCH WARRANTS AT NIGHT

HOUSE . . . (1912) ... No. 2520

An Act relative to obtaining search warrants at night.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Chapter 276 of the General Laws is hereby amended by

2 inserting after section 2C the following section :
—

3 2D. The chief justice of the district courts and the chief

4 justice of the Boston Municipal Court shall jointly publish a

5 schedule and procedure by which police and other law enforce-

6 ment officers shall be able regularly to obtain search warrants

7 from a court or justice at all hours of the day and night.

There appears to be no problem in regard to the Boston

Municipal Court as to obtaining search warrants at night.

We have been advised by the Chief Justice of the District

Courts that efforts are being made to assure that the law en-

forcement officers are not thwarted in their work due to any

failure to obtain search warrants when necessary. Attention

is being given to this matter by Chief Justice Flaschner.

No legislation is required in this matter.
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AUTHORIZING THE DISTRICT ATTORNEY FOR
THE NORTHERN DISTRICT TO SUMMONS

SPECIAL GRAND JURIES

HOUSE . . . (1972) ... No. 2100

An Act authorizing the district attorney for the northern district to sum-

mons SPECIAL GRAND JURIES.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 The first sentence of section 2A of chapter 277 of the

2 General Laws, as most recently amended by chapter 415 of the

3 acts of 1966, is hereby amended by inserting after the words

4 "attorney general", in lines two, six and eight, the words: — or

5 in Middlesex County, the District Attorney for the Northern

6 District.

G.L. Chapter 277, § 2A, now provides that upon written re-

quest of the attorney general, accompanied by a certificate of

public necessity signed by the chief justice of the Superior

Court, a special grand jury shall be summoned into session.

This bill would allow a special grand jury to be summoned
upon written request of the district attorney for Middlesex

County.

We believe that if any district attorney can obtain a certi-

ficate from the chief justice of the Superior Court that public

necessity requires a special grand jury the special venire should

be convened. No such special grand jury should be convened

without the consent of the chief justice of the Superior Court.

We recommend the following.

1973 DRAFT ACT
Be it enacted by the Senate and House of Representatives in Gen-

eral Court assembled, and by the authority of the same, as follows:

The first sentence of section 2A of chapter 277 of the general laws,

as most recently amended by chapter 415 of the acts of 1966, is here-

by amended by inserting after the words "attorney general" in lines

two, six, and eight, the words "or a district attorney."
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DEFENSES OF INSANITY AND ALIBI IN
CRIMINAL CASES

SENATE . . . (1972) ... No. 554

An Act providing that, a defendant in a criminal case who intends to rely

UPON the defense of insanity shall prior to trial give notice to the prose-

cuting ATTORNEY OF HIS INTENTION TO CLAIM SUCH DEFENSE AND FOR A PSYCHI-

ATRIC examination. THERE WILL BE RECIPROCAL DISCOVERY REGARDING WIT-

NESSES.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 General Laws chapter 277 is amended by adding thereto a

2 new section after section 40 thereof: —
3 Section 40B. Evidence of mental disease or defect excluding

4 criminal case unless the defendant shall, within fourteen days

5 after his arraignment or at such later time as the Court may
6 for good cause permit, have filed a written notice of his in-

7 tention to rely on such defense.

8 Whenever the defendant has filed a notice of intention to

9 rely on the defense of mental disease or defect excluding

10 criminal responsibility, or there is reason to doubt his fitness

11 to proceed, or reason to believe that mental disease or defect

12 of the defendant will otherwise become an issue in the case,

13 the Court shall appoint at least one qualified psychiatrist or

14 shall request the Superintendent of the Bridgewater State

1

5

Hospital to designate at least one qualified psychiatrist, which

16 designation may be or include himself, to examine and report

17 upon the mental condition of the defendant. The Court may
18 order the defendant committed to a hospital or other suitable

19 facility for the purpose of the examination for a period not

20 exceeding sixty days or such longer period as the Court de-

21 termines to be necessary for the purpose and may direct that

22 a qualified psychiatrist retained by the defendant be permit-

23 ted to witness and participate in the examination.

24 The report of the examination shall include the following:

25 (a) a description of the nature of the examination

;

26 (b) a diagnosis of the mental condition of the defendant

;

27 (c) if the defendant suffers from a mental disease or de-

28 feet, an opinion as to his capacity to understand the

29 proceedings against him and to assist in his own de-

30 fense:

31 (d) when a notice of intention to rely on the defense of
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32 mental disease or defect excluding criminal responsi-

33 bility has been filed, an opinion as to the extent, if

34 any, to which the capacity of the defendant to ap-

35 preciate the criminality of his conduct or to con-

36 form his conduct to the requirements of law was im-

37 paired at the time of the criminal conduct charged;

38 and

39 (e) when directed by the Court, an opinion as to the ca-

40 pacity of the defendant to have a particular state of

41 mind which is an element of the offense charged.

42 If the examination cannot be conducted by reason of the

43 unwillingness of the defendant to participate therein, the re-

44 port shall so state and shall include, if possible, an opinion as

45 to whether such unwillingness of the defendant was the result

46 of mental disease or defect.

47 The report of the examination shall be filed with the Clerk

48 of Court, who shall cause copies to be delivered to the District

49 Attorney and to Counsel for the defendant.

50 Any statement made by a person subjected to a psychiatric

51 examination or treatment pursuant to this section for the pur-

52 pose of such examination or treatment shall not be admissible

53 whether or not it would otherwise be deemed a privileged

54 communication unless such statement constitutes an admission

55 of guilt of the crime charged in circumstances where such ad-

56 mission would be otherwise admissible.

Mental Illness as a Defense

We recommend the enactment of S 554. This statute will

clarify and make more certain the appropriate procedure to be

used at trial when mental illness is to be pleaded as a defense.

S 554 provides:

"The report of the (psychiatric) examination shall be filed with

the clerk of court, who shall cause copies to be delivered to the dis-

trict attorney and to counsel for the defendant."

S 554 also provides:

".
. . the court . . . may direct that a qualified psychiatrist re-

tained by the defendant be permitted to witness and participate in

the examination."

We find that there is a reciprocal right and opportunity for

the defense (which raised the issue of mental illness) to dis-

cover the facts ascertained by the prosecutor on the "mental

illness" point.
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There must be a correction in line 3 of S 554. This line

should read

:

"3 Section 40B Evidence of mental disease or defect excluding

criminal responsibility shall not be received in any"

We note lines 50 to 56 as a guarantee of protection to the

defendant.

SENATE . . . (1972) ... No. 555

An Act providing that a defendant in a criminal case who intends to rely

UPON THE defense OF ALIBI SHALL PRIOR TO TRIAL GIVE NOTICE TO THE PROSECUT-

ING ATTORNEY OF HIS INTENTION TO CLAIM SUCH DEFENSE AND FOR RECIPROCAL

DISCOVERY IN BEHALF OF SUCH DEFENDANTS.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Whenever a defendant in a criminal case shall propose to

2 offer in his defense, testimony to establish an alibi on his be-

3 half, such defendant shall not less than ten days before the

4 trial of such case, serve upon the prosecuting attorney and

5 file with the court wherein such action is pending, a notice in

6 writing of his intention to claim such defense, which notice

7 shall include specific information as to the time and place at

8 which the accused claims to have been at the time of the

9 commission of the alleged offense, together with the names

10 and addresses and places of employment of witnesses by whom
11 he proposes to establish such alibi

;
provided however that no

12 such notice need be given unless the prosecuting attorney shall

13 first, at least three days prior to such notice, have filed with

14 the court and served upon the defendant a specific statement

15 in regard to the exact date and place which the prosecution

16 proposes to present at the trial as the date and place the de-

17 fendant was alleged to have committed or to have participated

18 in the offense. It shall be sufficient under this section for the

19 prosecuting attorney to designate the time and place with

20 such particularity as is actually known to him. The prosecu-

21 ting attorney shall, prior to trial, file and serve upon the de-

22 fendant the names and addresses of witnesses known to the

23 prosecuting attorney and whom he proposes to offer in re-

24 buttal at the trial of the case to discredit any alibi of which
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25 the defendant may have given notice under this section. Both

26 the defendant and the prosecuting attorney shall be under a

27 continuing duty promptly to disclose the names and addresses

28 of additional witnesses which come to the attention of either

29 party subsequent to filing their respective witness lists as

30 provided in this rule.

31 In the event the defendant fails to file and serve notice as

32 prescribed herein, the court shall, in the absence of a showing

33 of good cause for such failure by the defendant, exclude any

34 evidence offered to establish an alibi except the testimony of

35 the defendant himself. Where the court allows such evidence,

36 it must, on motion of the prosecuting attorney, grant an ad-

37 joumment not to exceed three days.

38 If the defendant decides to abandon at the trial his defense

39 of alibi after having given notice to the prosecuting attorney,

40 or uses or attempts to use witnesses other than those indicated

41 in his notice or notices, the court in its discretion may allow

42 evidence of such fact to be used as a prior inconsistent state-

43 ment for the purpose of impeachment, or as an admission.

Alibi as a Defense

We recommend S 555 with the elimination of lines 38 to 43

inclusive. The defendant ought not be compelled to give

testimony (which might incriminate him) about an "aUbi"

which he previously said he would use as a defense but later

abandoned.

In this statute there are reciprocal obligations. The defense

need not give the prosecutor the details of the alibi unless the

prosecutor has already given notice to the defendant as to the

exact date and place which the prosecution will claim as the

date and place the defendant was alleged to have committed

or to have participated in the offense.

Each side must disclose the witness it will use to estabUsh or

discredit the alleged aUbi.
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APPEALS OF MISDEMEANORS TO THE SUPERIOR
COURT

HOUSE . . . (1972] ... No. 4515

An Act providing for appeals of misdemeanors to the superior court.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Chapter 278 of the General Laws is hereby amended by

2 inserting after section 1 8A the following section :
—

3 Section 18B. Any defendant in any district or municipal

4 court found guilty of a violation of a by-law, order, ordinance,

5 rule, or regulation made by a city or town or public officer or

6 of any other misdemeanor may appeal to the superior court,

7 and at the time of conviction shall be notified of his right to

8 take such appeal and shall have three days from the time of

9 conviction to take such appeal. The case shall be entered in the

10 superior court on the return day next after the appeal is taken,

1

1

and the appellant shall be committed to abide the sentence of

12 said court until he recognizes to the commonwealth in such

13 sum and with such surety or sureties as the court requires, with

14 condition to appear at the superior court on said return day

15 and at any subsequent time to which the case may be con-

16 tinued, if not previously surrendered and discharged, and so

17 from time to time until the final sentence, order or decree, and

18 not depart without leave, and in the meantime to keep the

19 peace and be of good behavior. If the appellant is committed

20 for failure to recognize, the superior court shall thereupon have

21 jurisdiction of the case for the purpose of revising the amount

22 of bail required as aforesaid. The appellant may, in the dis-

23 cretion of the court, be held on his own recognizance. The

24 appellant shall not be required to advance any fees upon

25 claiming his appeal or in prosecuting the same.

We do not recommend this bill.

"Whoever is convicted of a crime before a district court may
appeal to the Superior Court, and at the time of conviction shall be

notified of his right to take such appeal." G.L. (Ter. Ed.) Chapter

278, § 18.

In Mariano v. Judge of District Court, 243 Mass. 90 (1922),

Mariano was convicted of "maintaining a liquor nuisance"
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and was given a six months suspended sentence on January 3,

1922. He was duly notified of his right of appeal under a

statute exactly like the one above set forth. He did not appeal

but attempted to do so three months later when he was found

guilty of two new crimes.

The court made a significant observation

:

"The time for appeal from conviction in a district court mani-

festly must be immediately after the imposition of the sentence. This

is the effect of several provisions of statute as well as of express de-

cisions. That is the only practicable time for binding witnesses by

recognizances to appeal before the Superior Court."

If the defendant does appeal, G.L. Chapter 278, § 19, em-

powers the court to require the witnesses to "recognize" for

their appearance at the trial in the Superior Court.

Under Chapter 278, § 18, it is specifically provided that if

the appellant is one who has been convicted of a misdemeanor

he may, in the discretion of the court, be held on his own re-

cognizance for the trial de novo in the Superior Court. Our

experience is that the district courts usually exercise their dis-

cretion to permit the misdemeanor appellant to "recognize"

without sureties or bail for his appearance before the Superior

Court.

The defendant who takes an appeal is privileged to withdraw

it under the provisions of G.L. Chapter 278, § 25. In such a

case the district court is authorized to impose the original

sentence or to "revise or revoke the same if satisfied that cause

for such revocation exists." The original sentence may not be

increased, however.

It should be kept in mind that if the defendant does not

"prosecute" his appeal or if he withdraws his appeal, the con-

viction will stand.

Appeals for a trial de novo in the Superior Court, so far as a

defendant is concerned, can be taken regardless of the fact

that no error of law was committed. Mann v. Common-

wealth, 1971 A.S. 1027; Mass This case also

decided that the Superior Court may give a more severe

sentence to a defendant who takes an appeal.
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If a defendant (since July 9, 1972) is found guilty of an

offense such as a violation of a "by-law, order, ordinance, rule

or regulation made by a city or town or public officer, or any

other misdemeanor" except libel, he may appeal for a six-man
jury trial under G.L. Chapter 278, § 27A (Acts of 1972, Chap-
ter 620).

It is necessary for the orderly administration of justice that

unnecessarily protracted proceedings be avoided. The time

and place to claim an appeal is at the time of the conclusion of

all proceedings in the district court and when the sentence is

imposed.

If later the defendant wishes to withdraw his appeal, it is

simplicity itself.

We doubt that this proposal would be a forward step as it

will cause the defendant unnecessary added expense for an at-

torney, further loss of time, and the expense for the prosecutor

to reassemble the matter so that further proceedings can be

taken. Continuances to obtain counsel and for appointment

of counsel for those who are not able to afford an attorney are

the order of the day.

We cannot recommend a procedure which will merely add
to court congestion.

A defendant who beheves he should have a second Superior

Court trial can appeal now with no further appearance in

district court, expense, or loss of time. If he changes his mind,

he can withdraw his appeal.

CERTAIN AMENDMENTS TO THE VICTIMS
OF VIOLENT CRIMES LAW

HOUSE . . . (1972) ... No. 2854

An Act making certain amendments to the victims of violent crimes law.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:
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1 SECTION 1. Section 1 of chapter 258A of the General

2 Laws is hereby amended by striking out the definition of

3 "Dependent", as inserted by section 1 of chapter 852 of the

4 acts of 1967, and inserting in place thereof the following

5 definition: —
6 "Dependent", mother, father, spouse, spouse's mother,

7 spouse's father, child, grandchild, adopted child, illegitimate

8 child, niece or nephew, who is wholly or partially dependent

9 for support upon the victim at the time of his injury or death

10 due to crime alleged in a claim pursuant to this chapter.

1 SECTION 2. Said chapter 25 8A is hereby further amended

2 by striking out in section 2 the first sentence of the second

3 paragraph, as inserted by said chapter 852, and inserting in

4 place thereof the following two sentences: —
5 "Such claims shall be brought in a District Court within the

6 territorial jurisdiction in which the claimant lives or in which

7 the crime occurred. Compensation shall not be denied on the

8 basis of citizenship or domicile."

1 SECTION 3. Said chapter 258A is hereby further amended

2 by striking out in section 6 the second paragraph, as inserted

3 by said chapter 852, and inserting in place thereof the foUow-

4 ing paragraph :
—

5 "Any compensation paid pursuant to this chapter shall be

6 reduced by the amount of any payments received or to be

7 received as a result of the injury (a) from or on behalf of the

8 offender, (b) under insurance programs, or (c) from public

9 funds; but only to the extent that the sum of such payments

10 and any award under this act are in excess of the total

11 compensable injuries suffered by the victim as determined by

12 the court."

We recommend the enactment of Sections 1 and 2 of this

bill. Section 1 eliminates the requirement that a dependent

must actually be "living with" the victim of the violent crime

in order to be compensated.

Section 2 allows an action to be brought where the crime was

committed and compensation may be paid regardless of the

victim's citizenship or domicile.

We oppose the enactment of Section 3. It does not seem to

us to improve the present language in G.L. Chapter 258A, § 6.
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V. ENVIRONMENTAL LAW
1. Civil Forfeitures And Criminal Fines For Air And

Water Pollution

2. Right Of Persons To Protect Natural Resources
And Environment Through Judicial Process

3. Further Regulating Oil Pollution In The Waters
Of The Commonwealth

CIVIL FORFEITURES AND CRIMINAL FINES
FOR AIR AND WATER POLLUTION

HOUSE . . . (1972) ... No. 2861

An Act providing for civil forfeitures and criminal fines for air and water
pollution.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 SECTION 1. Section 142A of chapter 111 of the General

2 Laws is hereby amended by striking out the third sentence,

3 thereof, as appearing in chapter 422 of the acts of 1959.

1 SECTION 2. Section 142B of said chapter 111 is hereby

2 amended by striking out the third sentence of the second

3 paragraph thereof as appearing in chapter 472 of the acts of

4 1965.

1 SECTION 3. Section 142 of said chapter HI is hereby

2 further amended by striking out the second sentence of the

3 fifth paragraph, thereof, as added by section 1 of chapter 676

4 of the acts of 1960.

1 SECTION 4. Said chapter 1 1 1 is hereby further amended by

2 inserting after section 142F the following new section: —
3 Section 142G. Any person, corporation or political sub-

4 division which violates any regulation or standard adopted
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5 pursuant to sections one hundred and forty-two A, one hun-

6 dred and forty-two B, one hundred and forty-two D or any

7 order issued pursuant to section one hundred and forty-two B
8 or section one hundred and forty-two D shall be liable for a

9 civil forfeiture of not less than fifty nor more than five hun-

10 dred dollars for each violation.

1

1

Any person, corporation or political subdivision which after

12 written notice violates any regulation or standard adopted pur-

13 suant to sections one hundred and forty-two A, one hundred

14 and forty-two B, one hundred and forty-two D or any order

15 issued pursuant to section one hundred and forty-two B or

16 section one hundred and forty-two D shall be punished by a

17 fine of not less than one hundred nor more than one thousand

1

8

dollars for each offense.

19 For the purpose of this section each subsequent day or part

20 thereof of violation of such a regulation, standard or order,

21 whether such violation be continuous or intermittent, shall be a

22 separate and succeeding violation or offense.

23 The civil forfeitures prescribed in this section shall be asses-

24 sed and recovered in the superior court in any civil suit in

25 equity brought pursuant to the provisions of sections one

26 himdred forty-two A through one hundred forty-two F, in-

27 elusive, notwithstanding the granting or denial of injunctive

28 relief. In determining the amount of such civil forfeiture the

29 court may consider, but shall not be limited to, the extent of

30 harm caused by the violations, the nature and persistence of

31 the violations, the length of time over which the violations

32 occur and corrective action, if any, taken by the respondent.

33 Any civil forfeiture so assessed and recovered shall be paid to

34 the general fund of the commonwealth except that the whole

35 or any portion of any such civil forfeiture may by order of the

36 superior court be paid to such department, agency, commis-

37 sion, authority, fund or political subdivision of the common-

38 wealth for such purposes, by such means and on such terms as

39 the court deems appropriate and in accordance with law. To
40 secure any such civil forfeiture the commonwealth, without

41 limitation on other remedies, shall have a lien on the property

42 of the respondent used or operated so as to cause the violation

43 complained of.

1 SECTION 5. Section 42 of chapter 21 of the General Laws,

2 as most recently amended by section 2 of chapter 704 of the

3 acts of 1970, is hereby further amended by striking out said

4 section and inserting in place thereof the following section: —
5 Section 42. No person shall directly or indirectly throw,

6 drain, run or discharge or permit the discharge into the waters

7 of the commonwealth of organic or inorganic matter which
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8 shall cause, or contribute to, a condition in contravention of

9 the standards adopted by the division. For the purposes of this

10 section and sections forty-three to forty-six, inclusive, the word

1

1

"person" shall include corporations and political subdivisions of

12 the commonwealth.

1 SECTION 6. Section 43 of said chapter 21, as added by

2 section 1 of chapter 685 of the acts of 1966, is hereby

3 amended by striking out the second sentence thereof.
#

1 SECTION 7. Section 46 of said chapter 21 as most recently

2 amended by section 4 of chapter 704 of the acts of 1970, is

3 hereby further amended by adding the following four para-

4 graphs: —
5 Any person who violates any provision of sections forty-two

6 to forty-five, inclusive, or any order issued pursuant to section

7 forty-four shall be liable for a civil forfeiture of not less than

8 fifty nor more than five hundred dollars for each violation.

9 Any person who after written notice violates any provision

10 of sections forty-two to forty-five, inclusive, or any order

11 issued pursuant to section forty-four shall be punished by a

12 fine of not less than one hundred nor more than one thousand

13 dollars for each offense.

14 For the purpose of this section each subsequent day or part

15 thereof of violations of such a regulation, standard or order,

16 whether such violation be continuous or intermittent, shall be a

17 separate and succeeding violation or offense.

18 The civil forfeitures prescribed in this section shall be as-

19 sessed and recovered in the superior court of any civil suit in

20 equity brought pursuant to the provisions of the first paragraph

21 of this section, notwithstanding the granting or denial of in-

22 junctive relief. In determining the amount of such civil for-

23 feiture the court may consider, but shall not be limited to, the

24 extent of harm caused by the violations, the nature and per-

25 sistence of the violations, the length of time over which the

26 violations occur and corrective action, if any, taken by the

27 respondent. Any civil forfeiture so assessed and recovered shall

28 be paid to the general fund of the commonwealth except that

29 the whole or any portion of any such civil forfeiture may by

30 order of the superior court be paid to such department,

31 agency, commission, authority, fund or political subdivision of

32 the commonwealth for such purposes, by such means, and on

33 such terms as the court deems appropriate and in accordance

34 with law. To secure any such civil forfeiture the common-
35 wealth, without limitation on other remedies, shall have a lien

36 on the property of the respondent used or operated so as to

37 cause the violation complained of.



132 JUDICIAL COUNCIL P.D. 144

We recommend this bill.

Like the other New England states, ^ Massachusetts is in the

process of reviewing and considering legislation on the en-

vironment.

Perhaps the concern is more pronounced in Vermont and

Maine, where legislation has been enacted within the past

three years giving state agencies the final decision over sites

intended for commercial and industrial expansion and sites

for substantial residential developments. 2

Federal action in the field of "Air Quality," 42 U.S.C.A. §

1857c; "Clean Air," 42 U.S.C.A. 1857; and in the field of

Water Pollution Control, Water Quality, and Water Quahty

Improvement is vigorous. ^

In Massachusetts there are various proposals for a single

"Department of Environmental Aff'airs," but at present several

agencies are concerned with the enforcement of various statutes

related to environmental protection.

On November 7, 1972, the citizens of Massachusetts voted

"Yes" on Question No. 5 and adopted the following amend-

ment to the Massachusetts constitution

:

"Article XLIX of the Amendments to the Constitution is hereby

annulled and the following is adopted in place thereof: The people

shall have the right to clean air and water, freedom from excessive

and unnecessary noise, and the natural scenic, historic, and esthetic

qualities of their environment; and the protection of the people in

their right to the conservation, development and utilization of the

agricultural, mineral, forest, water, air and other natural resources

is hereby declared to be a public purpose.

"The general court shall have the power to enact legislation nec-

essary or expedient to protect such rights.

"In furtherance of the foregoing powers, the general court shall

have the power to provide for the taking, upon payment of just com-

pensation therefor, or for the acquisition by purchase or otherwise

of lands and easements or such other interests therein as may be

deemed necessary to accomplish these purposes.

"Lands and easements taken or acquired for such purposes shall

not be used for other purposes or otherwise disposed of except by

^See table on p. 136.

no Vermont Stats. Ann. 6001 et seq.; 38 Maine Rev. Stats. Ann. 683.

«33 U.S.C.A. Sees. 1151 and 1160.
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laws enacted by a two-thirds vote taken by yeas and nays, of each

branch of the general court."

It is the purpose of H 2861 of 1972 to amend G.L. Chapter

111 (air pollution) and G.L. Chapter 21 (water pollution) so

as to consoHdate existing statutory criminal penalties for air

and water pollution; to clarify certain administrative pro-

cedures; and finally to provide for civil proceedings and civil

sanctions as tools for deaUng with the pollution of air and
water. Certainly this objective is one of the aims of the recent

amendment.

The following table shows the present situation and the

effect of the proposed amendments.

Analysis of Effect of H. 2861 on Existing Law

Present Law H2861 Proposed Law

Ch. Ill AIR POLLUTION AIR POLLUTION

Sec. 142A Pollution of Atmosphere (General) (1) UNIFORM CIVIL
First offense FINE $10 to $50 FORFEITURE FOR EACH
Subsequent FINE $20 to $100 VIOLATION
INJUNCTION ALSO $50 to $500 for each offense to

Sec. 142B Pollution of Metropolitan District

First offense FINE $50 to $100

Subsequent FINE $200 to $500

INJUNCTION ALSO

Sec. 142C Pollution of other Atmos. Dists.

First offense FINE $50 to $100

Subsequent FINE $200 to $500

INJUNCTION ALSO

Sec. 142D Violations of Fed. Air Quality

Act of 1967

RESTRAINT by Injunctions

(Also Federal Penalties)

Sec. 142E Improper Discharge of Air Craft

Fuel

FINE $250 to $750

NO INJUNCTION

be used by public agency to pro-

tect environment as directed by

court

(2) ALTERNATIVE CRIMINAL
FINE
$100 to $1000 for each offense

(3) INJUNCTIVE RELIEF
ALSO
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Ch. 21 WATER POLLUTION WATER POLLUTION

Sec. 42 Improper Pollution by Organic or

Inorganic Matter into Waters of

Commonwealth
FINE up to $1000 SAME CIVIL FORFEITURES

Sec. 43 Improper Discharge of Sewage etc. and CRIMINAL FINES

INJUNCTION if no Permit as for AIR POLLUTION

Sec. 44 Improper or Wrongful Discharge (See Above)

of Sewage, etc.

INJUNCTION

Sec. 45 Improper Operation of Sewage or

Anti Pollution Facility

INJUNCTION

Sec. 46 Authority for Injunctions, etc.

The legislation proposed (H 2861) continues criminal fines,

and these are now to be made uniform.

Most states have been fettered by excessive administrative

procedures which made enforcement difficult. Tennessee re-

cently abohshed the cumbersome administrative procedure

that allowed up to two years before court action could be

taken. Massachusetts will do well to avoid unnecessary pro-

cedural delays, and H 2861 will help.

Probably the most significant new idea in H 2861 is the pro-

vision for "civil forfeitures" which can be imposed during the

civil proceedings in court for the enforcement of water and air

quality law. At present in criminal prosecutions it is necessary

to prove guilt beyond a reasonable doubt as in a case of mur-

der. Except in the most gross situation, it does not seem

necessary to invoke the criminal process in overburdened

criminal courts to deal with air and water polluters.

The civil penalties i are intended to be used in pollution con-

'Georgia recently provided civil penalties up to $1,000 for each offense and $500

a day for water pollution (Ga. Code Ann. § 17-5 and 88-26). The fine in Ten-

nessee is now $5,000 a day and 2 years in prison. In Alabama the law provides

air pollution penalties of $10,000 a day (Act, 769 of 1971, Ala. Laws Reg. Sess.).

In Alaska there are possible $25,000 oil spill penalties. Most interestmg is the

Vermont "Pay as You Pollute" fee for discharges affecting water quality (10^

V.S.A. 912a (c) (3) (A) ).
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trol. One may get an idea of the vast sums involved in this

picture by considering that in the fiscal year ending June 30,

1971, the following sums were involved:

Massachusetts

Federal State Local Total

Air Pollution Control $1,240,000 $207,500 $367,028 $1,814,528

Water Quality Control 268,125 459,188i — 727,313

Under G.L. Chapter 12, § IID, there is a Division of En-

vironmental Protection in the Office of the Attorney General.

With pollution problems requiring the expenditure of these

sums, Massachusetts is well advised to turn to more efficacious

methods.

The civil forfeiture and the injunction seem to be the most

appropriate legal tools to curb polluters. The court may
enter such order as will be most likely to discourage future

repetitions of water and air pollution. The power to punish

for contempt is also present.

The use of the civil forfeitures (each day may be a separate

offense) to abate pollution, under an appropriate judicial

order, certainly may be a more useful sanction than the im-

position of a criminal fine which may never be used for poUu-

tion abatement.

Finally, the criminal offense and the traditional fine are

retained for those who understand nothing short of such

measures.

1$ 1,1 32,363 was budgeted for 1972.
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RIGHT OF PERSONS TO PROTECT NATURAL
RESOURCES AND ENVIRONMENT THROUGH

JUDICIAL PROCESS

SENATE . . . ri972) ... No. 488

An Act enlarging the right of certain persons to protect natural resources

and environment of the commonwealth through the judicial process.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 SECTION 1 . Section lOA ofChapter 214ofthe General Laws,

2 inserted by Chapter 732 of the Acts of 1971, is hereby amend-

3 ed by inserting after the first paragraph the following para-

4 graph: —
5 "Person" shall mean any individual, group of individuals,

6 association, partnership, corporation, company, business org-

7 anization, trust, estate, the commonwealth or any of its politi-

8 cal subdivisions, administrative agency, public or quasi-pub-

9 lie corporation or body, or any other legal entity or its legal

10 representatives, agents or assigns.

1 SECTION 2. Said section lOA of said Chapter 214 is hereby

2 further amended by striking out the second paragraph, as

3 appears in said Chapter 732 of the Acts of 1971, and substi-

4 tuting therefor the following paragraph: —
1 The superior court for the county in which damage to the

2 environment is occurring or is about to occur, may, upon the

3 petition of not less than ten individuals domiciled within the

4 commonwealth, or any organization representing not less than

5 ten individuals domiciled within the commonwealth, or upon

6 the petition of the commonwealth or any of its political sub-

7 divisions determine the issue in equity or in a petition for

8 declaratory relief, and may, before the final determination of

9 the cause, restrain the person causing or about to cause such

10 damage; provided, however, that the damage caused or about

11 to be caused by such person constitutes a violation of a

12 statute, ordinance, by-law or regulation an effect of which is

13 to prevent or minimize damage to the environment or that

14 the damage caused or about to be caused by such person is

15 of such a degree as to warrant in the court's view a decision

16 on possible relief.
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1 SECTION 3. Said section lOA of said Chapter 214 is hereby

2 further amended by striking out in line . . of paragraph

3 four, as appears in said Chapter 732 of the Acts of 1971, the

4 words "that a danger to the public health and safety" and

5 substituting therefor the words: — "to the court that the

6 degree of damage to the environment".

1 SECTION 4. Said section lOA of said Chapter 214 is hereby

2 further amended by striking out in line . . of paragraph

3 six, as appears in said Chapter 732 of the Acts of 1971, the

4 words "but not attorney's fees" and substituting therefor the

5 words: — attorney's fees, and other expenses reasonably in-

6 curred in connection with said suit.

1 SECTION 5. SectionlOAofChapter30AoftheGeneralLaws,

2 inserted by Chapter 732 of the Acts of 1971, is hereby amend-

3 ed by striking out in line . . of paragraph one, as appears

4 in said Chapter 732 of the Acts of 1971, the words "not less

5 than ten persons and substituting therefor the words: — any

6 person, as defined in Chapter 214 of the General Laws.

1 SECTION 6. This act shall take effect upon its passage.

Section 1 of S 488 was enacted as Chapter 219 of the Acts of

1972; and G.L. Chapter 214, § lOA, is now thus amended.

The Superior Court for the county in which environmental

damage is occuring or "is about to occur" may entertain a

petition by not less than "ten persons domiciled within the

commonwealth" to restrain the actions which may damage

the environment.! By Chapter 219 of the Acts of 1972, a

"person" may now be a legal entity as well as an individual.

Before the private citizen can proceed in court, there must

be a demonstration that the pollution control agencies are not

doing their job.

Before the enactment of G.L. Chapter 214, § lOA, it was

held in Nichols v. Commissioners of Middlesex County, 341

Mass. 13 (1960), that the court would, upon a petition of "four

citizens and residents of Concord," ^ issue a writ of mandamus

^This is sometimes called the "Citizen's Right to Action" law. This law is based
in part on Michigan Comp. Laws § 69.1201 to 1207. Similar statutes have been
adopted in Connecticut, Indiana, and California. A proposal is pending in

Maine.
^The taxpayers suit under G.L. Chapter 214, § 3 (11) was dismissed since the at-

torney general did not grant authority to intervene as required.
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to compel the county commissioners to leave Walden Pond
and its surroundings "in a natural state so far as practicable."

The new "Citizen's Right to Action" law is praised by en-

vironmentalists and damned by others.

Some of the proposed amendments in S 488 would have the

effect of further "hberaHzing" the new law. Whether it is

possible to discover any intelligible legislative principle in

Sections 2 and 3 of S 488 is highly debatable.

Introduction of Vague and Indefinite Standards

By Section 2 of S 488 a court would be empowered not only

to restrain a person who was causing or was about to cause

environmental damage in contravention of a statute, ordinance,

by-law, or regulation aimed at environmental protection, but

also to restrain if "the damage caused or about to be caused by

such person is of such a degree as to warrant in the court's

view a decision on possible relief."

This new language is not acceptable in a newly estabhshed

equity proceeding with which there is but httle experience.

The petitioners can not now obtain relief under G.L. Chap-

ter 214, § lOA, if the person complained about is "subject to,

and in comphance in good faith with," an antipollution or

pollution abatement plan which can be enforced in court un-

less the petitioners can show "a danger to the pubhc health

and safety" and justifies the court in going forward with the

citizen proceeding.

Under Section 3 of S 488 the citizen suit could go forward if

it was estabhshed that although there might be no actual

danger to public health and safety there would likely be enough

damage to the environment to support further proceedings.

The intent of this statute was to allow citizens to take action

in appropriate cases when the public agency involved failed to

act and there was a danger to public health and safety.

G.L. Chapter 214, § lOA, was not intended to oust the

various environmental protection agencies of their jurisdic-

tion. Orderly procedures for dealing with pollution and en-

vironmental damage must be followed.
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Section 4 of S 488 would allow the citizens groups to re-

cover attorneys' fees and expenses reasonably incurred.

In our opinion no legislation is necessary in relation to Sec-

tion 1 of S 488 of 1972. We are opposed to Sections 2, 3, and

4 of S 488. The revisions proposed by these sections would be

extremely unwise. If the objective of the environmentalist is

sound, and we think it is, sound procedures, not likely to pro-

duce an explosion of unnecessary judicial proceedings, are

necessary. The new law is a radical step ; we ought to see how
it works first.

Intervention in Administrative Proceedings

As to Section 5 of S 488, we have some further observations.

Clearly, it is the pohcy of the Commonwealth to allow citizens

to bring environmental cases in court when the responsible

agency refuses or neglects to act.

When citizens suits were allowed under G.L. Chapter 214,

§ 10A, as inserted by Chapter 732 of the Acts of 1971, the Gen-

eral Court also indicated that citizens could intervene in adju-

dicatory proceedings under the Massachusetts "Administra-

tive Procedure Act," G.L. Chapter 30A, § lOA. For inter-

ventions at the administrative agency level "not less than ten

persons" are necessary.

As G.L. Chapter 214, § lOA, has now been amended to per-

mit "any individual, association, partnership, corporation,

company, business organization, trust, estate, the Common-
wealth, or any pohtical subdivision thereof, any administra-

tive agency, public or quasi-public corporation or body or

any other legal entity or its legal representatives, agents, or

assigns" to be "persons" so as to make up the necessary "ten

persons" needed to bring a petition in court, we see no reason

why the same rule should not apply in administrative pro-

ceedings.

Under Chapter 30A, § 10A, the right to intervene in ad-

ministrative proceedings of an adjudicatory nature is now
granted to "not less than ten persons." We recommend en-
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actment of Section 5 of S 488 so that those "persons" may be

the same "persons" now permitted to sue in court.

This amendment will make it clear that an organization

such as the Sierra Club, an agency of the government, or a

nonprofit corporation, can participate in state adjudicatory

hearings. In Sierra Club v. Morton, 92 S. Ct. 1361 (1972), it

was held by the United States Supreme Court that under § 10

of the Federal Administrative Procedure Act (APA), 5 U.S.C.

§ 702, the Sierra Club could not "... challenge the exercise of

responsibihties on behalf of all the citizens by two cabinet

level officials of the government acting under congressional

and constitutional authority."

The Sierra Club was denied the right to obtain a judicial

review of administrative actions under the Federal Adminis-

trative Procedure Act.^ The Supreme Court said in Sierra

Club that:

"Where the party does not rely on any specific statute authoriz-

ing invocation of the judicial process, the question of standing de-

pends upon whether the party has alleged such a personal stake in

the outcome of the controversy ... as to ensure that 'the dispute

sought to be adjudicated will be presented in an adversary context

and in a form historically viewed as capable of judicial resolution.'
"

We are not here primarily concerned with judicial review of

administrative action. If there is to be intervention in ad-

judicatory proceedings by private, pubUc, and semi-public

groups (as some of the "ten persons"), we would recommend

the recognition of such groups so they need not do by indirect

means before an agency what they now can do before the

courts.

Legislation enacting Section 5 only of S 488 is recommended.

iQther cases allowed private intervention in environmental suits on the federal

administrative level. See: Flast v. Cohen, 392 U.S. 83 (1968).
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FURTHER REGULATING OIL POLLUTION
IN THE WATERS OF THE COMMONWEALTH

HOUSE . . . (1972) ... No. 4884

An Act further regulating oil pollution in the waters of the

commonwealth,

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Clause (10) of section 27 of chapter 21 of the General Laws

2 is hereby amended by striking out the third, as appearing in

3 section 1 of chapter 827 of the acts of 1970, and inserting in

4 place thereof the following paragraph :
—

5 The division shall determine the person responsible for

6 causing such spillage, seepage or discharge and the names of all

7 persons who owned or controlled the oil or who owned or

8 controlled or leased the vessel, tank, pipe, hose or other con-

9 tainer in which the oil was located when the spillage, seepage

10 or discharge occurred. Such person or persons who have been

11 deemed responsible for causing such spillage, seepage or dis-

12 charge shall be jointly and severally liable to the common-
13 wealth for all costs and expenses incurred by the division in

14 making such investigation, and in containing and removing the

15 oil, and shall be jointly and severally liable to the common-
16 wealth for all damages done to natural and recreational re-

17 sources, including all costs of restoring damaged areas to their

18 original condition, and to any other person for any damages to

19 his real and personal property. The person responsible for

20 causing such spillage, seepage or discharge shall be punished by

21 a fine of not more than ten thousand dollars for each day such

22 spillage, seepage or discharge continues, or by imprisonment for

23 not more than two years or both.

Under the existing provisions of G.L. Chapter 21, § 27 (10),

the Division of Water Pollution Control in the Department of

Natural Resources is charged with the duty to immediately

undertake to clean up any "spillage, seepage or other dis-

charge of oil into any of the waters of the commonwealth or

into any offshore waters" if harm may result.

In connection with the oil incident the Division of Water

Pollution Control is to "determine the person responsible."
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The division is also directed to determine the "names of all

persons who owned or controlled the oil or who owned or

controlled or leased the vessel, tank, pipe hose or other con-

tainer in which the oil was located."

The statute now reads

:

"Said persons shall be jointly and severally liable to the com-

monwealth for all costs and expenses ... in cleaning up, for damage
done to natural resources and their restoration, and damages to

other persons in their real or personal property.

"There is a possible $10,000 fine and a two-year prison term for

the person responsible."

H 4884 is corrective legislation in that it makes the person

responsible liable for the damage, etc. The other persons may
or may not be responsible.

The new language of H 4884 in lines 10 to 12 reads:

"Such person or persons who have been deemed responsible for

causing such spillage, seepage, or discharge shall be liable . .
."

This is a necessary correction. Mere ownerships may not

result in Uability. A tank might be owned by Company X and

John Doe might open a valve and allow oil to escape although

he has no connection with Company X.

Liabihty here does not depend on neghgence, but it does

require a determination of who was in control of the situation

(i.e. responsible) when the incident occurred. The hability is

statutory. ^

We recommend the bill.

iRecent "oil spill" legislation has been attacked in the courts in Florida and
Maine. See American Waterways Operators v. Askew, 335 F. Supp. 1241. There
is a Federal Oil Pollution Act of 1961; the Water Quality Improvement Act of

1970, 33 U.S.C.A. § 1151 et seq. covers oil discharges; also 33 U.S.C.A. § 407.
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VI. CONSUMER LAW
1. Prohibiting Unfair Or Deceptive Trade Practices

Even When The Consumer Fails To Sustain A Loss

PROHIBITING UNFAIR OR DECEPTIVE TRADE
PRACTICES EVEN WHEN THE CONSUMER FAILS

TO SUSTAIN A LOSS

HOUSE . . . ri972) ... No. 508

An Act PRoraBiriNG unfair or deceptive trade practices even when the con-

sumer FAILS TO SUSTAIN A PROPERTY OR MONETARY LOSS.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Section 9 of chapter 93A of the General Laws is hereby

2 amended by striking out paragraph (1), as amended by chapter

3 241 of the acts of 1971, and inserting in place thereof the

4 following paragraph :
—

5 (i) Any person who purchases or leases goods, services or

6 property, real or personal, primarily for personal, family, or

7 household purposes and thereby suffers any loss of money or

8 property, real or personal, or is otherwise subjected to a violation

9 of this act as a result of the use of employment by another

1 person or an unfair or deceptive act or practice declared unlawful

11 by section two or by any rule or regulation issued under

12 paragraph (c) of said section two, may, as hereinafter provided,

13 bring an action in the superior court in equity for damages and

14 such equitable relief, including an injunction, as the court deems

15 to be necessary and proper.

This bill is sponsored by the Boston Legal Assistance Pro-

ject.

Individual Actions

Under G.L. Chapter 93A, § 9 (1), a "consumer" who suffers

"any loss of money or property, real or personal, as the result

of a deceptive trade practice, or unlawful act under Chapter
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93A, may bring an action in the Superior Court in equity to

restrain further harm and to recover damages."

Class Actions

A class action in behalf of a person in the class mentioned

may be brought for others similarly situated under certain

conditions.

Sponsors of the bill urge that unless this bill is enacted "con-

sumers who suffer loss of privacy, ^ harassment, humiliation

and embarassment which may cause mental distress and even

physical disorders" cannot settle their claims under G.L.

Chapter 93A, § 9 (3).

Under the last-mentioned provision, a "consumer" (a per-

son who purchases or leases goods) follows a nonjudicial pro-

cedure in order to reach a settlement followed up by court

action as follows

:

"At least thirty days prior to the filing of any such action, a

written demand for relief, identifying the claimant and reasonably

describing the unfair or deceptive act or practice relied upon and the

injury suffered, shall be mailed or delivered to any prospective re-

spondent. Any person receiving such a demand for relief who, within

thirty days of the mailing or delivery of the demand for relief, makes

a written tender of settlement which is rejected by the claimant may,

in any subsequent action, file the written tender and an affidavit con-

cerning its rejection and thereby limit any recovery to the relief ten-

dered if the court finds that the relief tendered was reasonable in re-

lation to the injury actually suff'ered by the petitioner. In all other

cases, if the court finds for the petitioner, recovery shall be in the

amount of actual damages or twenty-five dollars, whichever is great-

er; or up to three but not less than two times such amount if the

court finds that the use or employment of the act or practice was a

willful or knowing violation of said section two or that the refusal to

grant relief upon demand was made in bad faith with knowledge or

reason to know that the act or practice complained of violated said

section two. In addition, the court shall award such other equitable

relief, including an injunction, as it deems to be necessary and pro-

per. The demand requirements of this paragraph shall not apply if

the prospective respondent does not maintain a place of business or

does not keep assets within the commonwealth, but such respondent

iWe have urged protection of the right of privacy by injunction in our Forty-

Seventh Report.
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may otherwise employ the provisions of this section by making a

written oflFer of relief and paying the rejected tender into court as

soon as practicable after receiving notice of an action commenced

under this section."

Unless there is a financial loss, this enforcement procedure

is not available. It is suggested that enactment of this bill will

curb (a) unfair and unreasonable collection practices, and (b)

psychological and physical harm from abusive contacts by

creditors.

It is noted that if the person against whom the claim was

made offers no settlement the court may award $25 or up to

$75 plus injunctive reUef.

An individual whose damage is "mental anguish" or "emo-

tional distress," even though no money is lost, now has a con-

ventional right to sue in tort. ^

In George v. Jordan Marsh Company et als, 1971 A.S. 563,

Mrs. George alleged that after she had purchased goods on

credit from Jordan Marsh Company that the store tried to

intimidate her into paying a debt

"... which she did not owe or guarantee, they badgered and

harassed her (a) by telephone calls during late evening hours, (b)

by repeatedly mailing bills to her marked "account referred to law

and collection department," (c) by letters to her stating that her

credit was revoked, that the debt was charged to her personal ac-

count, and that late charges were being added to the debt, and (d)

by "numerous other dunning tactics." These acts allegedly caused

the plaintiff "great mental anguish and emotional distress as intended

by the defendant[s]," and as a result her health deteriorated and she

suffered a heart attack. The plaintiff's attorney requested that the

"harassing tactics be discontinued" because the plaintiff did not owe

the debt and because the tactics were adversely affecting her health.

The defendants persisted in their "above mentioned harassing tactics,"

and as a result thereof the plaintiff suffered greater emotional distress

resulting in a second heart attack. All of this has allegedly prevented

the plaintiff from engaging in gainful employment and she has in-

curred expenses for medicine, medical attendance and nursing."

^These words are intended to apply to what has been variously called or referred

to as mental anguish, mental suffering, mental disturbance, mental humiliation,

nervous shock, emotional disturbance, distress of mind, fright, terror, alarm and
anxiety.
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The court held

:

"Considering the weight of judicial authority as reflected in the

most recent statement of the law in Restatement 2d: Torts, § 46, and

limiting ourselves to the allegations contained in the declaration be-

fore us, we hold that the law of this Commonwealth should be, and

is, that one who, without a privilege to do so, by extreme and out-

rageous conduct intentionally causes severe emotional distress to

another, with bodily harm resulting from such distress, is subject to

liability for such emotional distress and bodily harm even though he

has committed no heretofore recognized common law tort. Because

of the allegations in the declaration before us, we are not required to

rule, and do not rule, on the legal sufficiency of allegations of negli-

gent, grossly negligent, wanton or reckless conduct causing severe

emotional distress resulting in bodily injury, or on the legal sufficiency

of allegations of distress without resulting bodily injury. See Smith v.

Postal Tel Cable Co. of Mass. 174 Mass. 576, 578, and Restatement

2d: Torts, § § 306, 312, and 313, concerning the negligent causation

of emotional distress. As was said in the Smith case, '[t]hat question

may be left until it arises.'
"

The individual has personal protection under this decision

and would have further protection by a grant of an equitable

remedy to protect the right of privacy we have previously

recommended.

We cannot lend our endorsement to this bill. Its use as a

basis for class actions based on "emotional distress" to a large

group of persons "similarly situated" opens the door to an

unwarranted expansion of a newly recognized personal right

of action.
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VIL ADMINISTRATIVE LAW
1. Defining The Investigative Powers Of The Massa-

chusetts Commission Against Discrimination

DEFINING THE INVESTIGATIVE POWERS OF
THE MASSACHUSETTS COMMISSION AGAINST

DISCRIMINATION

HOUSE . . . a972) ... No. 80

An Act defining the investigative powers of the Massachusetts commission

AGAINST discrimination AND AUTHORIZING THE COMMISSION TO ISSUE INTERROGA-

TORIES AND TO REPRODUCE EVIDENCE IN CONNECTION WITH COMPLAINTS OF EM-

PLOYMENT AND HOUSING DISCRIMINATION.

Be it enacted by the Senate and House of Representatives in General Court as- ^
sembled, and by the authority of the same, as follows:

1 Subsection 7 of section 3 of chapter 151B of the General

2 Laws, as appearing in section 4 of chapter 368 of the acts of

3 1946, is hereby amended by striking out the first paragraph

4 and inserting in place thereof the following paragraph: — To
5 hold hearings, subpoena witnesses, and compel their atten-

6 dance, issue interrogatories to parties, compel answers, admin-

7 ister oaths, require the production for examination and repro-

8 duction of any books, papers or other records relating to any

9 matter under investigation or in question before the Commis-
10 sion, and to adopt, promulgate, amend and rescind rules and
1

1

regulations suitable to effectuate these powers. When necessary

12 to secure the answer to any interrogatory or the enforcement

13 of any subpoena lawfully issued, the investigating or hearing

14 commissioner may petition the appropriate superior court seek-

15 ing relief and that court shall have the power to grant relief

16 consistent with these provisions. Such proceedings shall be
17 brought in equity in the superior court of the Commonwealth
18 within the county where the unlawful act or practice which is

19 the subject of the proceeding allegedly occurred, or within the

20 county where the party against whom the petitioner is seeking

21 relief resides or transacts business, or in Suffolk County.
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HOUSE . . . (1972) ... No. 81

An Act defining the investigative powers of the Massachusetts commission

AGAINST discrimination AND AUTHORIZING THE COMMISSION TO ISSUE INTERROGA-

TORIES AND TO REPRODUCE EVIDENCE IN CONNECTION WITH COMPLAINTS OF EDU-

CATION DISCRIMINATION.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Section 3 of chapter 15 IC of the General Laws as so

2 appearing and as amended by section 9 of chapter 334 of the

3 acts of 1956 is hereby amended by striking out paragraph (g),

4 and inserting in place thereof the following :
—

5 To hold hearings, subpoena witnesses, compel their atten-

6 dance, issue interrogatories to parties, compel answers, admin-

7 ister oaths, require the production for examination and repro-

8 duction of any books, papers or other records relating to any

9 matter under investigation or in question before the Commis-
10 sion, and to adopt, promulgate, amend and rescind rules and

1

1

regulations suitable to effectuate these powers.

12 Where necessary to secure the answer to any interrogatory or

13 the enforcement of any subpoena lawfully issued, the investi-

14 gating or hearing commissioner may petition the appropriate

15 superior court seeking relief and that court shall have the

16 power to grant relief consistent with these provisions. Such

17 proceedings shall be brought in equity in the superior court of

18 the commonwealth within the county where the unlawful act

19 or practice which is the subject of the proceeding allegedly

20 occurred, or within the county where the party against whom
21 the petitioner is seeking relief resides or transacts business, or

22 in Suffolk County. Testimony offered in any public hearing

23 before the commission or its hearing commissioner shall be

24 under oath and shall be reduced to writing and filed with the

25 commission.

HOUSE . . . (1972) ... No. 82

An Act relative to making certain changes in the proceedings in cases of

alleged unfair educational practices by the massachusetts commission

against discrimination.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:
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1 Chapter 151C of the General Laws as most recently

2 amended by sections 1 through 17 of chapter 334 of the acts

3 of 1956 is hereby further amended by striking out section 3 of

4 chapter 151C and inserting in place thereof the following

5 subsection 3 :
—

6 Section 3. (a) Any person who claims to be aggrieved by an

7 alleged unlawful educational practice, hereinafter referred to as

8 the complainant, may himself or by his parent, guardian or

9 attorney make, sign and file with the commission a verified

10 complaint which shall set forth the particulars thereof and

11 contain such other information as may be required by the

12 commission. The attorney general may in like manner, make,

1

3

sign and file such complaint. The commission, whenever it has

14 reason to believe that any person has been or is engaging in an

15 unlawful educational practice, may issue such a complaint.

16 (b) After the filing of any complaint, the chairman of the

17 commission shall designate one of the commissioners to make,

18 with the assistance of the commission's staff, prompt investiga-

1

9

tion in connection therewith. If such commissioner shall deter-

20 mine after such investigation that no probable cause exists for

21 crediting the allegations of the complaint, the commission shall,

22 within ten days from such determination, cause to be issued

23 and served upon the complainant written notice of such deter-

24 mination, and the said complainant or his attorney may, within

25 ten days after such service, file with the commission a written

26 request for a preliminary hearing before the commission to

27 determine probable cause for crediting the allegations of the

28 complaint, and the commission shall allow such request as a

29 matter of right; provided, however, that such a preliminary

30 hearing shall not be subject to the provision of chapter thirty

31 A . Ifsuch commissioner shall determine after such investigation

32 or preliminary hearing that probable cause exists for crediting

33 the allegations of the complaint, he may immediately endeavor

34 to eliminate the unlawful practice complained of by con-

35 ference, conciliation and persuasion.

36 (c) The members of the commission and its staff shall not

37 disclose what takes place during such informal efforts at con-

38 ference, conciliation or persuasion, and there shall not be

39 offered in evidence in any proceeding the facts adduced in such

40 informal efforts.

41 (d) In case of failure so to eliminate such practice or vie-

42 lation, or in advance thereof if in his judgment circumstances

43 so warrant, he shall cause to be issued and served in the name
44 of the commission, a written notice, together with a copy of

45 such complaint, as the same may have been amended, requiring

46 the person or institution named in such complaint, hereinafter

47 referred to as respondent, to answer the charges of such com-
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48 plaint at a hearing before the commission, at a time and place

49 to be specified in such notice. The place of any such hearing

50 shall be the office of the commission or such other place as

51 may be designated by it. The commissioner may also file a

52 petition in equity in the superior court in any county in which

53 the unlawful practice which is the subject of the complaint

54 occurs, or in a county in which a respondent resides or trans-

55 acts business, or in Suff"olk county seeking appropriate injunc-

56 tive relief against such respondent. The court shall have power

57 to grant such temporary relief or restraining orders as it deems

58 just and proper.

59 (e) The Chairman of the commission may designate one

60 commissioner to conduct public hearings. At any such hearings

61 the case in support of the complaint shall be presented before

62 a commissioner by one of the attorneys or agents of the

63 commission, and the commissioner who shall have previously

64 made the investigation and caused the notice to be issued shall

65 not participate in the hearing except as a witness, nor shall he

66 participate in the deliberations of the commission in such case;

67 and the aforesaid endeavors at conciliation shall not be received

68 in evidence.

69 (0 The respondent may file a written verified answer to the

70 complaint and appear at such hearing in person or otherwise,

71 with or without counsel, and submit testimony. In the dis-

72 cretion of the commission, the complainant may be allowed to

73 intervene and present testimony in person or by counsel. The

74 commission or the complainant shall have the power reasonably

75 and fairly to amend any complaint, and the respondent shall

76 have like power to amend his answer.

77 (g) The commission shall not be bound by the strict rules of

78 evidence prevailing in courts of law or equity. The testimony

79 taken at the hearing shall be under oath and be transcribed at

80 the request of any party.

81 (h) If, upon all the evidence, the commission shall determine

82 that the respondent has engaged in an unlawful educational

83 practice, the commission shall state its findings of fact and

84 conclusions, and shall issue and cause to be served upon such

85 respondent a copy of such findings and conclusions and an

86 order requiring the respondent to cease and desist from such

87 unlawful educational practice, or such other order as it may

88 deem just and proper.

89 (i) If, upon all the evidence, the commission shall find that

90 a respondent has not engaged in any unlawful educational

91 practice, the commission shall state its findings of fact and

92 conclusions and shall issue and cause to be served on the

93 petitioner and respondent a copy of such findings and conclu-

94 sions and an order dismissing the complaint as to such respond-
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95 ent.

96 (j) A complaint pursuant to this section must be filed with

97 the commission within six months after the alleged unlawful

98 educational practice was committed.

HOUSE . . . (1972) ... No. 2780

An Act defining the investigative powers of the Massachusetts commission

AGAINST discrimination AND AUTHORIZING THE COMMISSION TO REPRODUCE EVI-

DENCE IN CONNECTION WITH COMPLAINTS OF EMPLOYMENT AND HOUSING AND OF

EDUCATION DISCRIMINATION.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 SECTION 1. Subsection 7 of section 3 of chapter 151B of

2 the General Laws is hereby amended by striking out the first

3 paragraph, as appearing in section 3 of chapter 368 of the acts

4 of 1946, and inserting in place thereof the following para-

5 graph: —
6 To hold hearings, subpoena witnesses, compel their attend-

7 ance, administer oaths, take the testimony of any person

8 under oath and require the production for examination and

9 reproduction of any books, papers or other records relating to

10 any matter under investigation or in question before the com-

1

1

mission. The commission may make rules as to the issuance of

12 subpoenas which may be issued by an investigation or hearing

13 commissioner at any stage of any investigation or proceeding

14 before him. Where necessary to secure the enforcement of any

15 subpoena lawfully issued, the investigating or hearing commis-

16 sioner may petition the appropriate superior court seeking

17 relief and that court shall have the power to grant relief

18 consistent with these provisions. Such proceedings shall be

19 brought in equity in the superior court of the commonwealth

20 within the county where the unlawful act or practice which is

21 the subject of the proceeding allegedly occurred, or within the

22 county where the party against whom the petitioner is seeking

23 relief resides or transacts business, or in Suffolk county.

1 SECTION 2. Section 3 of chapter 1 5 1C of the General Laws

2 is hereby amended by striking out paragraph (g), as most

3 recently amended by section 9 of chapter 334 of the acts of

4 1956, and inserting in place thereof the following: —
5 (2) To hold hearings, subpoena witnesses, compel their at-
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6 tendance, administer oaths, take the testimony of any person

7 under oath and require the production for examination and

8 reproduction of any books, papers or other records relating to

9 any matter under investigation or in question before the com-

10 mission. The commission may make rules as to the issuance of

11 subpoenas which may be issued by an investigation or pro-

12 ceeding before him. Where necessary to secure the enforcement

13 of any subpoena lawfully issued, the investigating or hearing

14 commissioner may petition the appropriate superior court seek-

15 ing relief and that court shall have the power to grant relief

16 consistent with these provisions. Such proceedings shall be

17 brought in equity in the superior court of the commonwealth

18 within the county where the unlawful act or practice which is

19 the subject of the proceeding allegedly occurred, or within the

20 county where the party against whom the petitioner is seeking

21 relief resides or transacts business, or in Suffolk county.

The Supreme Judicial Court handed down this rescript

opinion on June 12, 1970:

"The commission brought a bill in equity against the defendant

for failure to comply with a subpoena directing it to produce for exa-

mination "[a]ll records or other information responsive to questions

on the attached list. Also any and all employment records and in-

formation pertaining to Mr. George V. Kemp. Also EEOC-1 Re-

port for 1967 and 1968." The parties stipulated to the trial judge

that the sole issue is whether the defendant may be required to an-

swer all of the questions enumerated in the "Investigative Guide —
Employment" memorandum annexed to the subpoena. Kemp's

complaint charged discrimination based on color in allocating credit

for vacation time allegedly due because of other employment in 1948

to 1950. Without making any preliminary finding on the merits of

the complaint, the commissioner ordered answers to the "attached

list" which included, for example, the numbers of the following who

were employed by the defendant and the specific categories in which they

were employed: Negroes, Jews, Italians, Greeks, Liths and Poles.

After hearing, the judge "found and ruled" that "the information

sought . . . does not in any way relate to the matter of . . . [Kemp]

and that no statutory authority exists in the . . . [commission] to re-

quire the answers." A decree was entered dismissing the bill. The

judge was right. A reading of the "reasoning" in the commission's

brief demonstrates how right he was. Decree ajfirmedy

Mass. Com. Against Discrimination v. Boston and Maine R.R. Corp.,

357 Mass. 783 (1970)

The Massachusetts Commission Against Discrimination

(MCAD) is an "agency" under G.L. Chapter 30A, § 1 (2), and



P.D. 144 JUDICIAL COUNCIL 159

as such is subject to the "State Administrative Procedure Act"

on the conduct of any adjudicatory proceedings (§ 12). i

The MCAD has certain "investigatory responsibihties" to

receive, investigate, and pass upon complaints alleging dis-

crimination. Subsection 7 of § 3 of Chapter 15 IB is merely

additional authority to hold hearings and to do all that is per-

mitted under G.L. Chapter 30A, § 12. There is a special pro-

vision in § 7 of Chapter 15 IB relative to the privilege against

self-incrimination

.

No agency of the Commonwealth is empowered to issue in-

terrogatories, and if this right was to be given it might be

equally justifiable to require the commission to give answers

to interrogatories as well as the person who has become the

focal point of inquiry.

As valuable as is the contribution of the MCAD, it is not of

a stature higher than other agencies which are charged with

important social responsibilities.

Interrogatories are tools in aid of discovery of the facts. As
provided in Chapter 151B, § 5, et seq., the commission is to

act upon specific complaints and in a specific manner as di-

rected by the legislature, both in Chapter 15 IB and in Chapter

BOA. Chapter 15 IB, § 3 (7), is in aid of the functions of the

commission. It is not a "bureau of investigation" for all

purposes.

The MCAD should not be delegated a separate bundle of

powers and authority not found in the Administrative Pro-

cedure Act. Its subpoena and investigatory powers under §

3 (7) are in connection with hearings only.

H 80 grants the MCAD a roving commission exceeding that

of the attorney general. H 80 does not merely authorize inter-

rogatories, it goes the investigatory limit.

H 81 deals with the MCAD and its role in suppressing unfair

educational practices. This subject is covered by G.L. Chap-

ter 151C. In § 3 (g) of that statute there is a short general

iSee Strong v. MCAD, 351 Mass. 554 (1967), which holds Chapter 30A applies

to the MCAD.
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Statement giving the MCAD the power it would have under

Chapter 30A, § 12, in connection with hearings. H 81 would

expand the role of the MCAD in the field of education much
the same as H 80 in other fields.

H 82 amends Chapter 151C in a manner totally inconsistent

with Chapter 30A. It expands the coverage from "students"

to anyone aggrieved. The exemption for rehgious institutions

is eliminated. The proposed procedure of H 82 is a denial of

administrative due process. The "accused" would not even

have a right to file a brief or argue his case.

H 2780 would permit the MCAD to issue subpoenas "at

any stage of any investigation or proceeding" before a com-

missioner.

We cannot recommend these procedures. They are not in

accordance with accepted principles of administrative law;

there is a serious constitutional question of due process raised

;

there is even a real opportunity under one or more of these

proposals for "star chamber" proceedings. Any of these pro-

posals could affect pubUc confidence in the MCAD.
The most interesting query is whether or not we should

grant unrestricted subpoena power to any agency of govern-

ment other than as part of a judicial or quasi-judicial pro-

ceeding.

Note: In the "Uniform Rules" recommended in 1966 by Hon. Edward W. Brooke,

then Attorney General of Massachusetts, for "Adjudicatory Proceedings Before

Administrative Regulations" it is said at p. 27: "The committee rejected a rule

providing for the use of interrogatories in administrative proceedings. The com-
mittee was of the impression that in a limited number of cases interrogatories

would probably be useful to one or more parties as a means of discovery. How-
ever the committee feared that interrogatories might frequently be used solely

to delay proceedings and that most agencies were not prepared to cope with the

complicated questions likely to arise on motions to strike answers, motions to

file answers late, or other types of motions pertaining to interrogatories."
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VIII. SPECIAL STUDIES
1. Drafting Of A Simplified Recodification Of The

Constitution Of Massachusetts

2. Amending The Laws Pertaining To Certain Chil-

dren

3. An Employer's Inquiries As To The Criminal Con-

victions Of An Applicant For Employment

4. Breathalyzer Tests

DRAFTING OF A SIMPLIFIED RECODIFICATION
OF THE CONSTITUTION OF MASSACHUSETTS

SENATE . . . (1972] ... No. 1435

Resolve providing for an investigation by the judicial council relative to

THE drafting OF A SIMPLIFIED RECODIFICATION OF THE MASSACHUSETTS CONSTITU-

TION for THE OCCASION OF ITS TWO HUNDREDTH ANNIVERSARY.

1 Resolved, That the judicial council be requested to investi-

2 gate the feasibility of, and the procedure by which, a simpli-

3 fied version of the Massachusetts Constitution, omitting

4 repealed amendments, the amendments which repealed them,

5 and any other superfluous material contained therein, could

6 be drafted, adopted and distributed for general use by Massa-

7 chusetts citizens, students, attorneys and legal scholars on

8 the occasion of the two hundredth anniversary of the

9 adoption of said Constitution, and to include its conclusions

10 and its recommendations, if any, in relation thereto, together

11 with, if appropriate, drafts of such a Constitution, in its

12 annual report for the current year.

The constitutional convention of 1917-1918 was the fourth

constitutional convention (1779, 1820, 1853, and 1917) to be

held in Massachusetts. The first convention (1779) produced

the original document (there was a prior attempt at a constitu-

tion but it was rejected by the people), and the conventions
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which followed produced various amendments to the original

document.

After the convention of 1917-1918 there was a serious ques-

tion as to whether a "rearrangement" had taken place, but

this question did not arise in full fury until after the conven-

tion had adjourned.

If the 1917-1918 constitutional convention had manifested

clearly and unmistakably the intention to "rearrange" the

original 1 780 constitution and substitute an entirely new docu-

ment, it is possible that the vote on such a rearranged constitu-

tion by the people would have resulted in a completely new
constitution in 1919. The Supreme Judicial Court held that

this necessary clear manifestation was missing and that Article

157, properly interpreted, preserved the 1780 constitution in

full force and effect.

"Article 157. Upon the ratification and adoption by the people of

this rearrangement of the existing constitution and the amendments

thereto, the constitution shall be deemed and taken to be so rear-

ranged and shall appear in such rearranged form in all future publi-

cations thereof. Such rearrangement shall not be deemed or taken

to change the meaning or effect of any part of the constitution or its

amendments as theretofore existing or operative^ (Note carefully

this sentence.)

Action of the Court

At a meeting of the Governor and Council on December 31,

1919, an order was adopted requesting the opinion of the

justices of this court on the question whether "The Rear-

rangement of the Constitution" is the "Constitution or Form
of Government for the Commonwealth of Massachusetts."

The justices delivered an advisory opinion in answer to the

foregoing question in which it was stated that :
"/« our opinion

'The Rearrangement of the Constitution' described in the order

of the Governor and Council is not 'The Constitution or Form
of Government for the Commonwealth of Massachusetts.'

Opinion of the Justices, 233 Mass. 603.

Augustus P. Loring, a member of a special committee desig-

nated to print the "new" constitution, sought to clarify the
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situation and determine which constitution was the constitu-

tion. He brought the matter before the Supreme Judicial

Court for a decision. In the proceeding Loring sought a writ

of mandamus to prohibit Young from going forward with the

printing of the "constitution of 1780 with the amendments
thereto and no other as the state constitution."

Loring contended that there was a serious doubt as to

whether or not the document which Young wanted to print

was the "Constitution of Massachusetts" or whether the in-

strument entitled "A Constitution or Form of Government
for the Commonwealth of Massachusetts" adopted by the

convention on August 12, 1919, and thereafter adopted by the

vote of the people on November 4, 1919, was the constitution

of Massachusetts.

The latter document, which is usually called the "Rear-

rangement of the Constitution," was what the voters approved.

The Supreme Judicial Court in Loring v. Young, 239 Mass.

349 (1921), decided that the "Rearrangement" was not the

constitution and that the constitution of 1780 with its amend-
ments is the constitution. The court said

:

"A written constitution is the fundamental law for the govern-

ment of a sovereign State. It is the final statement of the rights, priv-

ileges and obligations of the citizens and the ultimate grant of the

powers and the conclusive definition of the limitations of the depart-

ments of State and of public officers. In its grants of powers, the

bounds set for their exercise, the duties enforced and the guarantees

established are found the constitutional liberty of the individual and

the foundation for the regulated order and general welfare of the

community. To its provisions the conduct of all governmental af-

fairs must conform. From its terms there is no appeal. Such a great

charter cannot itself in the nature of things be made subject in its

'meaning of effect' to another instrument. In that event it is not

final and that other instrument becomes paramount. Article 157 in

its entirety is language apparently not designed to declare the rear-

rangement as the final law. Its meaning and effect are by the express

words of that article made dependent upon the terms of the Consti-

tution and its amendments. Therefore the rearrangement cannot be

itself the fundamental law. It is a rearrangement of the old, it is not

the creation of a new form of government.

"This conclusion is re-enforced by the facts now disclosed of the

existence of substantial changes in the Rearrangement as compared
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with the Constitution of 1780 and its amendments. We are not

aware and we have not been informed and it has not been intimated

in argument or otherwise in this proceeding that these changes of sub-

stance were discovered or made public until after the advisory opinion

in 233 Mass. 603. The rearrangement was submitted to the people ap-

parently without the slightest thought or announcement from any

source that it contained any change of substance from the Constitu-

tion of 1780 and its amendments. Article 157 was approved and

ratified by the people at the November election of 1919 as much as

any other part of the rearrangement. Whether these changes appear

great or small at this moment is not of consequence. They are changes

of substance. Few and simple words would have stated the thought

that upon the approval and ratification of the rearrangement the pre-

viously existing Constitution should be revised accordingly. Those

words were not used, although considered. Instead of expressing

that thought, the people declared by Article 157 that the 'rearrange-

ment shall not be deemed or taken to change the meaning or effect

of any part of the constitution, and its amendments as theretofore

existing or operative.' That mandate can be given force and effect

according to the natural meaning and effect of words as commonly

used only by adhering to the Constitution of 1780 and its amend-

ments as the fundamental law."

The Massachusetts constitution cannot be "rearranged"

except by the adoption of an entirely new constitution after a

full-dress constitutional convention.

If an unofficial rearrangement was made, care must be

taken to pubUsh any unofficial version together with the con-

stitution and its amendments to date. If this is not done, un-

warranted inferences might be read into the unofficial version.

AMENDING THE LAWS PERTAINING TO
CERTAIN CHILDREN

HOUSE . . . (1972) ... No. 2310

An Act to amend the laws pertaining to certain children.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Chapter 273 of the General Laws is hereby amended by

2 adding the following section: —
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3 lOA : Every child, whether or not bom in wedlock, is the

4 legitimate child of its natural parents and is entitled to all

5 rights and privileges as if born in lawful wedlock. The term

6 "natural parents" shall mean the child's mother and the child's

7 father if (a) the father is or has been married to the mother

8 and child is born during marriage or within ten months after

9 divorce (b) the mother and father have been married, though

10 marriage has been declared void; (c) the father acknowledges

1

1

child in writing filed with and approved by the probate court

;

12 (d) the father receives the child into his family or lives with

13 child or does other such acts indicating paternity (e) the father

14 and mother marry after birth of child; (f) the father consented

15 to artificial insemination; (g) the father is adjudicated father of

16 the child by a court or by other competent jurisdiction.

17 Section 11 of chapter 273 of the General Laws is hereby

18 repealed and the following is inserted in place thereof: —
19 Section 11. A proceeding to determine the paternity of a

20 child shall be a civil proceeding and the district court shall have

21 jurisdiction of said proceeding. A proceeding to determine

22 paternity may be brought in the district court sitting for the

23 county where the alleged father lives or in the county where

24 the mother lives. Paternity may be determined upon the

25 petition of the mother, the father, or any guardian of the

26 child. If a proceeding to determine paternity is commenced
27 during the pregnancy of the mother, the trial shall not, without

28 the alleged father's consent, be held until after the birth,

29 miscarriage, or stillbirth of the child, or until the mother is at

30 least six months pregnant. The rules of evidence and compe-

3

1

tency of witnesses in said proceeding shall be as in any other

32 civil proceeding and in the event an adjudication of paternity is

33 made, the alleged father may appeal therefrom as from any

34 other civil proceeding in the district court, provided, however,

35 that the alleged father, if he so desires, may request a trial de

36 novo before a jury on the superior court or district court, if

37 jury sittings are available on said district court.

38 Section 12 of chapter 273 of the General Laws is hereby

39 repealed.

40 Section 15 of chapter 273 of the General Laws is hereby

41 repealed.

42 Section 16 of chapter 273 of the General Laws is hereby

43 amended by striking the words, "or after conviction" and

44 substituting in place thereof the words, "or after an adju-

45 dication of paternity" and by striking the words "original

46 complaint or indictment" and substituting in place thereof

47 "original cause of action," and by striking the words "penalties

48 and."

49 Section 19 of chapter 273 of the General Laws is hereby
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50 repealed.

51 Section 7 of chapter 4 of the General Laws is hereby

52 amended by striking the sixteenth clause thereof and inserting

53 in place thereof the following: "Issue"— sixteenth, "Issue," as

54 applied to the descent of estates, shall include all the lawful

55 lineal descendants of the ancestor, including children born out

56 of wedlock.

57 Section 7 of chapter 4 of the General Laws is hereby

58 amended by adding between the fifth and sixth paragraphs

59 thereof, the following words: "Children" — Fifth (A), "Chil-

60 dren" shall include every child, whether bom in or out of

61 wedlock."

62 Section 1, subsection (3) of chapter 152 of the General

63 Laws is hereby amended by adding after the words "members

64 of the employee's family" the words "including children bom
65 out of wedlock."

66 Section 32, subsection (c) of chapter 152 of the General

67 Laws is hereby amended by adding after the words "Upon the

68 parent with whom they are living at the time of the death of

69 such parent" the words "including their children bom out of

70 wedlock."

71 Section 32, subsection (d) of chapter 152 of the General

72 Laws is hereby amended by adding after the words "any

73 children of the deceased employee conceived but not born at

74 the time of the employee's injury," the words "including the

75 natural children of the mother, and the natural children of the

76 father if (a) the father is or has been married to the mother

77 and the child is born during the marriage or within ten months

78 after divorce; (b) the mother and father have been married,

79 though the marriage has been declared void; (c) the father has

80 acknowledged the child in writing filed with and approved by

81 the probate court; (d) the father has received the child into his

82 family or lives with the child or does other such acts indicating

83 paternity; (e) the father consented to artificial insemination;

84 (f) the father is adjudicated the father of the child by a court

85 or other competent jurisdiction."

86 Section 7 of chapter 190 of the General Laws is hereby

87 amended by striking the entire section and substituting in place

88 thereof the following: — Every child shall inherit from its

89 natural parents and from their kindred heir, lineal and coUat-

90 eral, in the same manner of a child born in lawful wedlock.

91 Section 5 of chapter 190 of the General Laws is hereby

92 repealed.

93 Section 6 of chapter 190 of the General Laws is hereby

94 amended by striking the entire section and substituting in place

95 thereof the following: — If a child born out of wedlock, who

96 has not been acknowledged or adopted by the father dies
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97 intestate without lawful issue who may lawfully inherit his

98 estate, his estate goes to his mother, or in the case of her

99 decease, to her heirs at law.

100 Section 20 of chapter 191 of the General Laws is hereby

101 amended by inserting at the end of said section the follow-

102 ing: — For the purposes of this section, the word "children"

103 shall include all children whether or not bom in lawful wed-

104 lock, except if such child has been adopted in which case

105 section 7 of chapter 210 shall control.

106 Section 22 of chapter 191 of the General Laws is hereby

107 amended by striking the period at the end of the section and

108 inserting in place thereof the following: — "and children bom
109 out of wedlock."

110 Section 6 of chapter 207 of the General Laws is hereby

111 amended by striking the last seventeen words of the section

112 beginning with "and" and ending with "parents" and by

113 deleting the comma following the word "impediment" and

114 replacing same with a period.

115 Section 15 of chapter 207 of the General Laws is hereby

116 repealed.

117 Section 17 of chapter 207 of the General Laws is hereby

1 1

8

repealed.

119 Section 2 of the chapter 210 of the General Laws is hereby

120 amended by striking the fourth clause and substituting in place

121 thereof the following: "of the mother only of the child, if

122 bom out of wedlock," and by adding at the end of the section

123 the following : "In the case of a child bom out of wedlock, the

124 father of the child shall be notified of the surrender or release

125 of the child for adoption, or the intention to surrender or

126 release said child, if (a) the father is or has been married to

127 the mother and the child is born during marriage or within ten

128 moths after divorce; (b) the mother and father have been

129 married, though their marriage has been declared void; (c) the

130 father acknowledges the child in writing filed with and

131 approved by the probate court; (d) the father receives the

132 child into his family or lives with the child or does other such

133 acts indicating paternity; (3) the marriage of father and mother

134 has occurred after birth of child; (f) the father consented to

135 artificial insemination; (g) the father is adjudicated the father

136 of the child by court or by competent jurisdiction, within 30

137 days after the birth of the child if the child is surrendered or

138 released for adoption at birth or within 30 days after receipt of

139 such notice of surrender or release, said father may petition the

140 Probate Court for the County where the child or the mother

141 resides and request a hearing as to whether it is in the best

142 interests of the child for said child to be surrendered or

143 released for adoption; after a hearing, the judge may take
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144 whatever action is indicated to further the best interests of the

145 child.

146 Section 6A of chapter 210 of the General Laws is hereby

147 amended by striking the last clause of the first paragraph and

148 substituting in place thereof, "provided that if such person is

149 bom out of wedlock, the name, or names of and all other facts

150 relating to his natural parent, or parents, shall be omitted from

151 such certificate.

On the basis of research done by Bonnie MacLeod in the

Suffolk University Law Review, Vol. VI, No. 1, p. 58 (Fall,

1971), there are some very significant facts to consider in re-

lation to the proposals in this bill : In 1940, 3.5% of the births

in the United States were illegitimate; in 1968, 9.7% of the

births in the United States were illegitimate.

In Massachusetts, according to the report by Ms. MacLeod,
the following picture unfolds

:

Year
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the right to basic support by its co-creator, and this is the

other extreme.

"Removal of the obstacles to the legitimation of innocent chil-

dren, who have no responsibility for the circumstances of their birth,

and thus ameliorating some of the apparent harshness of the com-
mon law, has been the progressive policy of our law as illustrated by
statutes and decisions." Green V. Kelley, 228 Mass. 602, 605 (1917).

The several circumstances in which the existing statutes

might be amended or repealed in a manner to lessen or re-

move altogether the stigma of illegitimacy are set forth in the

following analysis

:

ANALYSIS OF PROPOSED CHANGES IN EXISTING STAT-
UTES BY ENACTMENT OF H. 3410 OF 1972

CH. 273

(New)

lOA

CH. 273 11

Repeal
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VI

CH. 152 1(3) FOR WORKMEN'S COMPENSATION
(NEW DEFINITION)

Amend The term "members of the employee's family"

would be amended to cover "children bom out

of wedlock."

VII

CH. 152 32(c) WORKMEN'S COMPENSATION
Amend (d) (NEW DEFINITION)
(New) The term "dependent" does not now cover the

payment of benefits to an illegitimate child under

circumstances. The proposed amendments would

require payment to "children bom out of wed-

lock" and the father would be a natural parent

under the circumstances defined here and in the

new Ch. 273 Sec. lOA.

VIII

CH. 190 5 HEIR OF MOTHER ONLY (REPEAL)
Repeal Now the illegitimate child may be heir of the

mother only. This would be repealed.

IX

CH. 190 6 MOTHER INHERITS? (AMEND)
Amend Now if an illegitimate child dies without issue

(New) the mother inherits. If she is dead, those claim-

ing through the mother take, as if the child was

legitimate.

The new amendment would permit the above

to occur only where such child had not been "ac-

knowledged or adopted by the father."

X
CH. 190 7 RIGHT TO INHERIT
(New) "ILLEGITIMATE" child to inherit in the

same manner as if legitimate.

At present, an illegitimate child may inherit as

provided by statute. Under G.L. Ch. 190 Sec. 7,

if the child is acknowledged by the father, and

the parents have intermarried, or if the father is

adjudged as the parent, the child may inherit.

XI

CH. 191 20 CHILDREN OMITTED FROM WILL BY
Amend ALLEGED "ACCIDENT" (Definition)

Children "bom out of wedlock" would be in-

cluded in the class protected under this section

and are not now included. The right of adopted

children (Ch. 210 § 7 )remains.
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XII

CH. 191 22 DESCENT TO ISSUE OF DECEASED
Amend CHILD (Definition)

Under the proposed amendment, the issue of a

deceased child including those bom out of wed-

lock would inherit the parent's share in certain

cases.

XIII

CH. 207 15 ISSUE OF VOID MARRIAGE
Repeal The issue of a void marriage (e.g. cousins) is

now illegitimate. This would be repealed.

XIV

CH. 207 6 FORMER MARRIAGE NOT DISSOLVED
Amend ISSUE BORN — INVALID (NOT VOID)

MARRIAGE
At present the issue of an invalid marriage

may not always be legitimate. The proposed

amendment would rectify this. One party must

be "innocent."

XV
CH. 207 17 ISSUE OF VOID MARRIAGE
Amend Now the issue bom before the marriage is de-

Repeal clared void are legitimate. This would be re-

pealed as unnecessary in light of other amend-

ments.

XVI
CH. 210 2 CONSENT TO ADOPTION (by Father)

Amend At present, in the case of a child bom out of

wedlock, CONSENT of the mother only is re-

quired. Because a father would become a "nat-

ural parent" under certain conditions, his con-

sent would now be required under conditions

where he was legally classified as a natural parent.

The "father" would also have a right to require

a Probate Court hearing if the mother sought to

have a child bom out of wedlock adopted by

others.

XVII

CH. 210 6A CERTIFICATES OF ADOPTION
Amend The proposed statute would amend this sec-

tion of Ch. 210 to provide that Certificates of

Adoption could be used to "correct" birth rec-

ords under G.L. Ch. 46 § 1 et seq. so that the

names of the "natural parents" would not ap-

pear and it would appear that the adopting par-

ents were the father and mother.
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The Judicial Council does not give any wholesale endorse-

ment to this bill. There are certain of its proposals which

appear to us to have merit, certain proposals which call for

decisions by the General Court on overall policy, and pro-

posals which we do not recommend in the current state of

the development of the law of this Commonwealth.
Our general conclusions are as follows

:

I. All Children To Be "Legitimate"

The bill proposes new, strong, and conclusive presumptions

of legitimacy.

1. Every child would be the "legitimate" child of its "natu-

ral parents" and would have the same rights and privileges as

if born "in lawful wedlock."

2. "Natural parents" would necessarily be the mother and

also the father if:

(a) The child was born during marriage or within ten

months "after divorce." (See G.L. Chapter 207, § 17)

(b) The marriage of mother and father has been declared

void. (See G.L. Chapter 207, §§ 15 to 17, and 6)

(c) The father acknowledges the child in writing "filed with

and approved by the probate court" without marriage.

(d) The father "receives the child into his family or lives

with the child" or does other such acts indicating pater-

nity.

(e) The father and mother marry after birth of the child.

(Apparently no acknowledgement would be needed.

See G.L. Chapter 190, § 7)

(f) The father consented to artificial insemination.

(g) The father is adjudicated father of the child by the court

or "by other competent jurisdiction." (See G.L. Chap-

ter 273, § 11)

3. If the father did not "qualify" under (a) to (g) above, he

would not be the "natural" father.

At present there are statutes conferring legitimacy in cer-

tain cases (See G.L. Chapter 207, §§ 6, 15, 17), but none goes

as far as (a) or (b) above. A child born ten months after a di-
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vorce would not normally be considered "legitimate" if the

divorce was to have like status.

There is currently a situation described hereafter which

might be the subject of amendment of G.L. Chapter 207, §§ 6

and 17. At present an acknowledgement by the father, with-

out marriage to the mother, does not make the child legitimate.

Should this now be changed? Marriage without acknowledge-

ment does not now give legitimacy. Should it?

We do not recommend (d). The mere taking of a child into

the home cannot, in our opinion, estabhsh paternity. If the

new test is "other acts indicating paternity," it is far too vague

and uncertain.

If a court estabhshes paternity, we see no problem, but

adjudication "by other competent jurisdiction" is not accept-

able.

II, III. Paternity as a Civil Case

The proposal to make an adjudication of paternity a purely

civil matter involves a number of problems.

When paternity is now alleged under G.L. Chapter 273,

§§ 11 to 19, the proceeding is a criminal prosecution in the

course of which the prosecution must prove paternity beyond a

reasonable doubt. Were paternity to become a civil proceed-

ing, the proof would be only by a fair preponderance of the

evidence.

There are times when more than one individual can be at

least suspected of "getting a woman with child."

To enact the drastic proposal of H 2310 and reduce the

paternity case, even where hotly contested, and firmly denied,

to the status of a contract case in the district court, without the

constitutional safeguards now present, would be ill-advised.

It may be wise to make it more simple to achieve legitimate

status when there is full consent of the parents or where only a

legal technicahty interferes. It is quite something else to relax

the standards of proof to the detriment of a person who merely

had an opportunity (along with others), especially in these

times when promiscuous sex relations are a by-product of a

permissive society.
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IV, V. "Issue" and "Children"

At present the word "issue" and the words "lawful issue" do

not, in the minds of most, include children born out of wed-

lock. When the word "children" is now used it is generally

intended to mean legitimate children.

Throughout the statutes, in wills, trusts, and other docu-

ments now in existence, and to exist in the future, when the

legal rights are created for "issue" and "children" it is as-

sumed that the rights will accrue to those who have been

known to the testator, for example, and who may be objects

of his "bounty."

Wills, trusts, and other documents now drafted, and those in

the future, might have to be drawn to exclude possible bene-

ficiaries not intended by the third party to take any share.

Is it intended to require as a matter of law that children born

out of wedlock must in all cases be regarded as if born under

so-called "legitimate" circumstances?

Now it is possible to include "illegitimate" children, but

there is no compulsion.

The change in the definition of "issue" and "children"

would have a radical effect.

See Fiduciary Trust v. Mishou, 321 Mass. 615.

VI, VII. Workmen's Compensation Definition of

Dependent

It has been already held in Gritta's Case, 236 Mass. 204, that

under the definition of "dependents" in G.L. Chapter 152,

§ 1, illegitimate persons, while not necessarily "children" may
nevertheless be "members of the employee's family" who were

wholly dependent upon his earnings for support and therefore

dependents. This statute requires not only the necessary rela-

tion to the injured employee but also the dependency test.

As used in Chapter 152, § 1, "family" does not even require

kinship or marriage but only a "collective body of persons."

Moore's Case, 294 Mass. 557; Rone/s Case, 316 Mass. 732.

In Chapter 152, § 32, certain persons are conclusively pre-
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sumed to be dependent on the injured employee's wages. In-

cluded are the wife or husband and the children under 18 born

or unborn.

Presumption of Total Dependency

It was held in Van Bibber's Case, 343 Mass. 443 (1962), that

the conclusive presumption under § 32 depends on the validity

of the marriage. In Van Bibber's Case the insurer contended

that because of a provision of G.L. Chapter 208, § 24 (now

amended), Mrs. Van Bibber was not validly married under

Massachusetts law. Mrs. Van Bibber gave evidence indicat-

ing that she was an "innocent" party to a marriage that she

beheved to be valid.

Citing G.L. Chapter 207, § 6, the Supreme Judicial Court

held Mrs. Van Bibber to be lawfully married and her children

legitimate and that the presumption of dependency applied.

In Cavio's Case, 293 Mass. 259, and in Olson's Case, 247

Mass. 570, it was held that there is no presumption of de-

pendency under § 32 for an illegitimate child.

Since the idea of workmen's compensation is to pay bene-

fits to injured workers and their real dependents, there is some

doubt that the exclusion of children born out of wedlock or

made illegitimate by a technicahty, such as in Van Bibber's

Case, is further justified. Such dependents are necessarily

added to the welfare rolls, or worse they are denied adequate

support. The suggested amendments of Chapter 152 are

worthy of serious current consideration.

VIII-XII. Heir of Mother? Descent, etc.

Now G.L. Chapter 190, § 5, provides that a child born out

of wedlock is heir of the mother and on the maternal side.

Issue of a deceased illegitimate child have the parent share.

Under § 6, the mother inherits from the illegitimate child. The

proposal to change this is based on the full recognition of a

child out of wedlock as having the rights of any child. (See

further analysis previously stated.)
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XIII, XIY, XV.
Children of Invalid, Void, and Voidable Marriages

The present statutes of particular interest are the following

sections of G.L. Chapter 207

:

§ 6. Marriage during existence of former marriage;
validity. If a person, during the lifetime of a husband or wife

with whom the marriage is in force, enters into a subsequent marriage

contract with due legal ceremony and the parties thereto live together

thereafter as husband and wife, and such subsequent marriage con-

tract was entered into by one of the parties in good faith, in the full

belief that the former husband or wife was dead, that the former mar-

riage had been annulled by a divorce, or without knowledge of such

former marriage, they shall, after the impediment to their marriage

has been removed by the death or divorce of the other party to the

former marriage, if they continue to live together as husband and

wife in good faith on the part of one of them, be held to have been

legally married from and after the removal of such impediment, and

the issue of such subsequent marriage shall be considered as the legit-

imate issue of both parents.

§ 15. Issue of certain void marriages. The issue of a mar-

riage declared void by reason of consanguinity or affinity between

the parties shall be illegitimate.

§ 17. Issueofmarriage void by reason of prior marriage.

If a marriage is declared void by reason of a prior marriage of either

party and the court finds that the second marriage was contracted

with the full belief of the party who was capable of contracting the

second marriage that the former husband or wife was dead, or that

the former marriage was void, or that a divorce had been decreed

leaving the party to the former marriage free to marry again, or that

there was no former marriage, such finding shall be stated in the de-

cree, and the issue of the second marriage, if bom or begotten before

the second marriage was declared void, shall be the legitimate issue

of the parent capable of contracting the marriage. As amended St.

1945, c. 185.

In each of these cases the spectre of illegitimacy arises.

Section 15 finds a basis in public policy which is difficult to

change. Section 6 and 17 constitute previous attempts to

legislate in favor of legitimacy. Section 6 requires a marriage

which "ripens" into a lawful one thereby making the children

legitimate as to both parents.

In § 17 the issue of a void marriage (born before the mar-
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riage is declared void) is legitimate as to the parent who was

an innocent party to the void marriage, but not legitimate as

to the parent who knew of the impediment.

If the marriage is void due to non-age, insanity, or idiocy,

the issue is legitimate as to the parent who was capable of con-

tracting the marriage (G.L. Chapter 207, § 16).

If other marriages are declared void because of a prior mar-

riage and the court finds that the second marriage was con-

tracted with the full belief by the "innocent" party that the

prior marriage was void, or that a divorce had been decreed

allowing remarriage, or that there was no former marriage,

the issue of the second marriage, born before it was declared

void, shall be the legitimate issue of the "innocent" parent

who was capable of contracting the marriage (G.L. Chapter

207, § 17).

The vahdity of a marriage can be tested under G.L. Chap-

ter 207, § 14.

There would seem to be no reason why the child should not

be the legitimate issue of both parents in the cases now covered

by §17.

The decision in Green v. Kelley, 228 Mass. at 604, notes an

Indiana statute existing in 1873 which provided:

"When either of the parties to a marriage void because a former

marriage exists undissolved shall have contracted such void marriage

in the reasonable belief that such disability did not exist, the issue of

such marriage begotten before the discovery of such disability by

such innocent party shall be deemed legitimate." General Lav^s of

Indiana, 1873, Chapter 43, Sec. 3.

In Green v. Kelley, Chief Justice Rugg noted (in 1917) that

our law (now Chapter 207, § 17) "does not go so far toward

removing the stigma of bastardy from the issue of a void mar-

riage as does the statute of Indiana here applicable."

Perhaps the time has arrived to rectify this inadequacy of

Chapter 207, § 17, so that it may compare with the Indiana law

of 1873.

G.L. Chapter 207, § 6, provides some help in cases where

one party presumed a second marriage valid because of the
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presumed death of a former spouse, or a divorce was pre-

sumed valid, or where there was no knowledge of the former

marriage and after the impediment was removed continue to

live together the subsequent marriage will be valid and the

children legitimate.

It is noted that under G.L. Chapter 208, § 25, the legitimacy

of a child of an adulterous wife is not illegitimate merely be-

cause of the divorce decree alone. It must be proved. Some
marriages are void without a declaration at all. See G.L.

Chapter 207, §§ 8, 9, 10 and 11. In such cases there is no

marriage, nor could there be under the law.

XVI, XVII. Certificates of Birth

The birth record required to be recorded under G.L. Chap-

ter 46, § 1, now requires the date of record, date of birth, resi-

dence of parents, maiden name of mother, and occupation of

father. If the child is illegitimate, the name of the father and

other facts relating to him shall not be recorded.

In 1968 certain changes were made in the birth record law,

the apparent purpose of which was to remove the necessity for

the clerk to make any judgment as to whether or not a child

was legitimate. Under G.L. Chapter 46, § 2A, returns of

illegitimate births are permitted to be examined only by order

of court or by the party directly interested. Of importance is

Chapter 46, § 13, which permits correction of birth records in

the case of births previously reported as illegitimate.

A "new" birth certificate can be obtained showing legiti-

mate birth if (a) the parents have intermarried and the father

has acknowledged paternity, or in the case of such intermar-

riage paternity is adjudicated under G.L. Chapter 273 (see

Chapter 190, § 7); or (b) upon an adoption, except in some cir-

cumstances. Although the father may acknowledge the child

as his own, such an acknowledgement without the marriage to

the mother falls short of legitimization (G.L. Chapter 190,

§7).

In the event of an adoption, the birth record can be changed

to indicate that the adopting parents are the father and mother.
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If a comprehensive change in the statutes is made, the

amendments to G.L. Chapter 210, §§ 6 and 6A, would be in

order.

Our comments are intended to present the issues on this ex-

tremely poignant matter to the General Court. As we have

indicated, scTme portions of the legislation proposed can be

readily enacted without debate on policy, others only after

such policy is estabhshed.

AN EMPLOYER'S INQUIRIES AS TO THE
CRIMINAL CONVICTIONS OF AN APPLICANT

FOR EMPLOYMENT

HOUSE . . . (1972) ... No. 2244

An Act relating to an employer's inquiries as to the criminal convictions

of an applicant for employment.

Be it enacted by the Senate and House of Representatives in General Court as-

sembled, and by the authority of the same, as follows:

1 Section 4 of chapter 15 IB of the General Laws is hereby

2 amended by striking out subsection 9, as inserted by chapter

3 314 of the acts of 1969, and inserting in place thereof the

4 following subsection: —
5 9. For an employer, himself or through his agent, to refuse

6 to hire or employ, or to bar or discharge from employment,

7 any person by reason of his conviction for any criminal offense

8 which occurred more than ten years prior to the date in

9 question or by reason of his failure to furnish information

10 concerning any such conviction. An application form for em-

11 ployment which contains an inquiry as to the convictions of

12 the applicant shall include a statement that no information

13 concerning any conviction of a criminal offense which occurred

14 more than ten years prior to the date of such application for

15 employment shall be required, nor shall any information con-

16 ceming arrests of juvenile offenses, regardless of when they

17 occurred, be required.

No legislation is necessary.

Two recent statutes should be noted in connection with this
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proposal. Under G.L. Chapter 4, § 7, as amended by the

Acts of 1971, Chapter 686, § 1, it is provided:

"An application for employment used by an employer which

seeks information concerning prior arrests or convictions of the ap-

plicant shall include the following statement: "An applicant for em-

ployment with a sealed record of entries ten years old or over on file

with the commissioner of probation may answer 'no record' with re-

spect to an inquiry herein relative to prior arrests, criminal court ap-

pearances or convictions." The attorney general may enforce the

provisions of this paragraph by a suit in equity commenced in the

superior court."

G.L. Chapter 15 IB, § 4, subsection 9, was amended by

Chapter 428 of the Acts of 1972. It now reads as follows

:

"For an employer, himself or through his agent : (A) to refuse

to hire or employ, or to bar or discharge from employment, any per-

son by reason of his or her failure to furnish information regarding

his or her first arrest for any misdemeanor or felony wherein no con-

viction resulted, wherein his or her case has been dismissed for want

of prosecution, wherein a finding or verdict of not guilty has resulted,

wherein his or her case has been continued without a finding for a cer-

tain period of time and then dismissed, or wherein the arrests were for

the following misdemeanors: — drunkenness, simple assault, speed-

ing, minor traffic violations, affray or disturbance of the peace; pro-

vided, that the date of disposition of said offenses was five years or

more prior to the date of such refusal, barring from employment or

discharge: (B) to refuse to hire or employ, or to bar or discharge

from employment, any person by reason of his failure to furnish in-

formation regarding his conviction of any misdemeanor where such

conviction occurred more than five years prior to the date of such

refusal, barring from employment or discharge, unless such person

was punished by imprisonment, or unless such individual has been

convicted of any offense within five years of such date. An applica-

tion form for employment which contains an inquiry as to the police

record of the applicant shall include a statement that no applicant

shall be required to furnish any information of his or her first arrest

for any misdemeanor or felony which did not result in a conviction,

unless court action is pending, nor shall such applicant be required

to furnish information on any complaint which was dismissed for

want of prosecution or which resulted in the case being continued

without a finding for a certain period of time and then dismissed,

or which resulted in a finding or verdict of not guilty, nor shall

such applicant be required to furnish any information of arrests

for the following misdemeanors: — drunkenness, simple assault,

speeding, minor traffic violations, afiray or disturbance of the peace;
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provided, that the date of disposition of said offenses was five years

or more prior to the filing of said application; and that no applicant

shall be required to furnish any information concerning any conviction

of a misdemeanor which occurred more than five years prior to the

date of such application for employment unless the applicant was

sentenced to imprisonment upon conviction of such misdemeanor,

or such individual has been convicted of any offense within five years

of such date.

"Nothing herein contained shall be construed to bar the appli-

cation of section thirty-four of chapter ninety-four C relative to the

expungement of records.

"Approved June 15, 1972."

Note: Attention is directed to G.L. Chapter 276, § lOOA, relative to the sealing

of records of criminal appearances and criminal dispositions. This statute con-
tains the same requirement as to employment applications which appears in G.L.
Chapter 4, § 7.

BREATHALYZER TESTS

G.L. Chapter 90, § 24, contains the following provision

:

"(e) In any prosecution for a violation of paragraph (1) (a) of

this section, evidence of the percentage, by weight, of alcohol in the

defendant's blood at the time of the alleged offense, as shown by

chemical test or analysis of his blood or as indicated by chemical

test or analysis of his breath, shall be admissible and deemed relevant

to the determination of the question of whether such defendant was

at such time under the influence of intoxicating liquor . .
."

This subsection (e) specifically states that the test shall be of

the alcohol content in the defendant's blood by "weight." In

the opinion of some the Breathalyzers which are in use general-

ly test the content by volume and not by .weight as indicated by

G.L. Chapter 90, § 24 (e).

To set at rest any possible doubt, we recommend the follow-

ing draft act.

1973 DRAFT ACT
Be it enacted by the Senate and House of Representatives in Gen-

eral Court assembled, and by the authority of the same, as follows:

Section 1. The first sentence of paragraph (e) of subdivision 1

of section 24 of chapter 90 of the general laws is hereby amended by

adding after the word "weight" the words "or by volume."
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DRAFT ACTS RECOMMENDED
TO THE 1973 GENERAL COURT

Subject Matter
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INDEX OF
1973 HOUSE AND SENATE BILLS
ON SUBJECTS DISCUSSED IN

THIS FORTY-EIGHTH REPORT FOR 1972

1973

Bill

Number Subject Matter

Relative to the impanelling of grand jurors

Providing for temporary service by certain retired justices and

judges

Providing for clear, simple, and understandable eviction no-

tices and writs

According full legal rights to children born out of wedlock . .

.

Prohibiting admission of evidence of disbelief in God to af-

fect credibility of a witness

Establishing certain rights for unwed fathers

Investigation and study relative to grand jury system

Relative to the rearrangement, simplification, and methods of

amending the constitution

Lowering the prima facie level of presumption of operating

under the influence of intoxicating liquor

Providing for trial by jury of certain civil cases in the Boston

Municipal Court which have been transferred from the Supe-

rior Court

Regulating eligibility for release on bail

Amending the law providing that blood measurements are to

be considered as volume measurements in determining the pri-

ma facie level of presumption of operating under the influence

of intoxicating liquor

Relative to temporary service by certain retired chief justices

and associate justices

Providing for a hearing prior to attachment of property

Relative to service by deputy sheriff's and constables of notices

to quit relative to residential premises

Phasing out the office of special justice

Requiring appeals in district court criminal cases to be taken

to juries of six in the district courts

Authorizing the chief justice under certain circumstances to

alter judicial districts

Page In

This

Report

S 13

S 23

S 597

S 640

S 649

S 676

S 693

S 708,

S709

S 713

S 752

S 760

H 200

H 457

H 1221

H 1222

H 1732

H 1734

H 1735
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1973

Bill

Number Subject Matter

Providing for transfer of certain jury of six cases and provid-

ing for appeal of these cases to the intermediate appellate court

Making certain changes in the small claims procedure in the

district courts

Amending the law which admits a person to bail

Providing for the imposition of civil forfeitures for environ-

mental violations

Requiring the State Secretary to prepare lists of qualified jurors

and perform certain duties relative thereto

Requiring the posting of a surety bond in certain environmen-

tal suits

Relative to the sufficiency of notices to determine leases and

estates at will

Providing that children born out of wedlock be considered le-

gitimate children of natural parents and be entitled to all rights

and privileges

Providing for trials of small claims cases in district courts be-

fore removal to the Superior Court

Providing that a defendant in a criminal case who intends to

rely upon the defense of alibi or insanity give notice to the

prosecuting attorney and for reciprocal discovery in behalif of

such defendant

Establishing the office of circuit court justice of the district

courts

Providing that district attorneys be granted the authority to

convene special grand juries

Providing for a change in the law relative to small claims pro-

cedure in district courts

Providing that certain married women be authorized to use

their maiden name after filing notice of intent

Providing that the district attorney for the Northern District

be authorized to summons special grand juries

Relative to the procedure for the election of jurors

Relative to the appointment, powers and duties of guardians

and conservators for the mentally retarded

Providing for reciprocal pretrial discovery in criminal cases.

.

Providing for the creation of circuits for the assignment of

district court judges

Page In

This

Report

H 1736

H 1739

H 1747

H 1924

H 2119

H 2316

H 2519

H 2699

H 2705

H 3064

H






