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JUDICIAL COUNCIL

G.L. (Ter. Ed.) Chapter 221, §§ 34A-34C

The Judicial Council Was Established To Make A Continuous

Independent Study Of The Organization, Procedure, And
Practice Of The Courts.

The Council Makes Recommendations Requested By The
Legislature And Suggests Improvements In The Administration

Of Justice.

Statutory Authority

Section 34A. There shall be a Judicial Council for the continuous

study of the organization, rules and methods of procedure and practice of

the judicial system of the Commonwealth, the work accomplished, and

the results produced by that system and its various parts. Said council

shall be composed of the chief justice of the supreme judicial court or

some other justice or former justice of that court appointed from time to

time by him; the chief justice of the superior court or some other justice

or former justice of that court appointed from time to time by him; the

judge of the land court or some other judge or former judge of that court

appointed from time to time by him; the chief justice of the municipal

court of the city of Boston or some other justice or former justice of that

court appointed from time to time by him; one judge of a probate court

in the Commonwealth and one justice of a district court in the Common-
wealth and not more than four members of the bar all to be appointed by

the governor, with the advice and consent of the executive council. The

appointment by the governor shall be for such periods not exceeding four

years, as he shall determine.

Section 34B. The Judicial Council shall report annually on or before

December first to the governor upon the work of the various branches of

the judicial system. Said council may also from time to time submit for

the consideration of the justices of the various courts such suggestions in

regard to rules of practice and procedure as it may deem advisable.

Section 34C. No member of said council, except as hereinafter pro-

vided, shall receive any com.pensation for his services, but said council

and the several members thereof shall be allowed from the state treasury

out of any appropriation made for the purpose such expenses for clerical

and other services, travel and incidentals as the governor and council shall

approve. The secretary of said council, whether or not a member thereof,

shall receive from the Commonwealth a salary of ten thousand dollars.

We ask that consideration be given for additional funding

for staffing, publications and research assistance. We are hand-

icapped in these areas.
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GENERAL OBSERVATIONS

ON THE JUDICIAL SYSTEM

Pursuant to our statutory assignment to make a study of the

judicial system of the Commonwealth and the results produced

by that system, we have some general observations to make in

addition to those which may be made in connection with the

various specific legislative and other matters which we have

studied during the past year.

As in the past, we renew our continued recommendations for

such additional justices as may be reasonably needed in the

superior court. In past years we have used a "rule of thumb"

and have suggested one superior court justice for every 100,000

in the population. We renew this suggestion.

The use of retired justices under the control of and at the

discretion of the chief justices continues to have our support.

We renew our constant recommendation for gradual phasing

out of the special justices of the district courts. In our 50th

report we will deal further with this subject. The introduction

of a circuit court system in the district courts, with full-time

judges to receive assignments where they may be most useful

in the administration of justice, is a goal to be reached with all

deliberate speed.

In this report we recommend a constitutional amendment to

permit a commission to handle problems of judicial misconduct.

We do not at this time make specific recommendations on the

precise language of the legislation establishing the commission,

and we are of the opinion that the constitutional amendment
need not, and should not be so precise as to require the invo-

cation of the amendment procedure to the constitution in order

to alter the law which would govern the activities of such a com-
mission, if authorized by the general court and the people.

We continue to recommend improvements in the system of

jury selection. (48th Report p. 16).
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We have continued to support a court rule to govern plea

negotiations; we still observe that 90% or more criminal cases

involve pleas of guilty, and that this statistic has obtained for

more than fifty years.

The areas where thought and effort might be concentrated

to great advantage, for the purpose of improving our judicial

system, include (1) Judicial selection, removal, compensation,

and education; (2) the value of a state court administrator and

state-wide budget system; (3) the recording of judicial proceed-

ings for later review, including depositions; (4) pre-sentence

investigations, pre-trial diversions, and negotiated pleas; (5) in-

novations in trial procedures; (6) the use of professional pros-

ecutors in all courts; (7) the effect of "Judicare" i. e. pre-paid

legal service; (8) judicial supervision of juveniles after release

to public and private agencies; and pre-trial detainer of certain

juveniles.

These and other matters are of concern to us and to those

who labor to improve the judicial system.

Without endorsing any particular measure, we generally sup-

port efforts to make progress in these areas and welcome sug-

gestions from all sources as to how further progress can be made.

We shall be especially concerned with the new practice act

(c. 1114 of 1973) and with the manner in which the new rules

of civil and appellate procedure work out in practical operation.

The Cost Of Justice

For the last several years legislation has been filed for the

purpose of providing for the assumption of the costs of the

operation of some or all of the courts by the commonwealth.

The American Judicature Society has made a report dated

January 15, 1974 which deals with the subject of financing

our courts.

It is asserted that the present system calls for the common-

wealth to pay 20% of the costs and the counties to pay 80%.
Within this spectrum there appear to be a number of incon-
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sistencies and a number of situations where court facilities vary

from the sumptuous to the grossly inadequate.

The report of the American Judicature Society suggests that

the first step is for the commonwealth to assume the costs of

the supreme judicial court, the appeals court, the land court

and the superior court/ In the second phase the costs of the

probate courts would be assumed, and in the third phase, the

costs of all other courts would be assumed.

Office of Judicial Administration

The report of the American Judicature Society states:

—

"As a co-equal branch of government, the judiciary should

be free to manage its own affairs. Although the power to deter-

mine how much money the court system can spend is vested

properly in the legislative branch, once that determination has

been made, the courts themselves should be free to determine

how the money should be spent."

The development of a single administrative system under

the Executive Secretary of the Supreme Judicial Court is one

which has more and more support. We take no position in this

area at this time but believe that it is significant to build the

best system possible for the efficient management of the judi-

cial department at the lowest cost consistent with meaningful

service to the citizen.

The Meaningful Opportunity to be Heard

In many instances the legislation recently enacted, coupled

with new decisions and court rules, has resulted in the necessity

for many additional hearings in our courts:

1. No tenant may be dispossessed without a judicial

hearing (unless there is an abandonment, etc.).

2. No real estate attachment can be made without a

hearing.

^By House No. 449 of 1974 the commonwealth would pay the costs of operating

the Supreme Judicial, the Appeals Court and the Land Court, all of which have
state-wide jurisdiction.
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' 3. Attachment of money or property by Trustee Pro-

cess can not be accomplished without a prior judi-

cial hearing.

4. Repossession of consumer credit transaction "col-

lateral" such as furniture, automobiles, etc., can

no longer be obtained without a hearing.

There are other instances where the courts are required to

give debtors and "consumers" an opportunity to have a judicial

determination of the right of the creditor to deprive them of

money for property.

We make the observation that this expansion of consumer

and tenant protection necessarily increases the volume of judi-

cial business. It is another reason to plan for additional judi-

cial manpower and facilities.

In the district courts special justices have not been authori-

zed to hear matters dealing with the repossession of consumer

collateral.

In criminal cases a full hearing is required before the dis-

trict court judge is justified in making a finding that there is

probable cause to hold an accused for action by the Grand Jury.

This requirement has been recently added to the work load of

the district court judge.

The General Court has acted decisively in providing for "a

meaningful opportunity to be heard," and we merely state that

an opportunity to be heard requires manpower, facilities, and

time for consideration of such matters without undue haste, or

the opportunity ceases to be meaningful.

We have discussed some further extensions of this philosophy

in this report. The General Court may be called upon to pro-

vide the added manpower and facilities that the acceptance of

these ideas has made necessary now and increasingly in the

future.

Probable Cause Hearings

It is too soon to determine the effect of the decisions of

Myers v. Commonwealth 1973 A.S. 1045, and Corey v. Com-
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monwealth, 1973 A.S. 1237 under which the Supreme Judi-

cial Court held that in a criminal proceeding in the district

courts, the judge must announce beforehand whether he is hold-

ing a trial on the merits or a hearing to determine "probable

cause" to bind over the accused for action by the grand jury.

Under the rules found in these decisions, the "probable cause"

hearing requires that the "magistrate should dismiss the com-

plaint, when, on the evidence presented, a trial court would be

bound to acquit as a matter of law."

The right of the accused to cross examine the witnesses for

the prosecution has been assured and the accused can raise any

affirmative defenses that might be available.

In the past such hearings have sometimes been summary.

There may be a further demand on the time and facilities of

the district courts and the Boston Municipal court.

Increase of Criminal Jorisdlction of the District Courts

Another significant development of 1973 is the increase in

the criminal jurisdiction of the district courts by virtue of c.

585 of the Acts of 1973. This jurisdiction is concurrent with

that of the superior court.

This legislation places more responsibility on the judges of

the district courts to make final disposition of cases which for-

merly were handled in the superior court after indictment by

the grand jury. An added volume of work is likewise placed on

the probation facilities of the district courts.

The New Rules of Civil Procedure

On July 1, 1974 the new rules of civil procedure will go into

effect. These rules and the statutory changes that were made
necessary so that they could be enacted will have what might

best be termed a "shake-down cruise" until they are widely un-

derstood and appreciated by bench and bar. There is no existing

text book or body of decisions under Massachusetts law to which

judges and lawyers may readily turn for an understanding of

the rules.
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Because they are based on the Federal Rules of Civil Pro-

cedure, it is anticipated that many problems will be resolved

by following the precedents of the Federal Rules. Text material

relating to the Federal Rules is available.

There are instances which may require further refinements

of the rules, and there are instances where further legislation is

going to be necessary.

There is then a need at this time for a real spirit of con-

structive cooperation between bench and bar to the end that

the work of the courts will be made more efficient by the use

of the new rules. It is hoped that the rules will not be given

strict and overly technical interpretations and that the bench

will tend towards liberality in the allowance of amendments

and corrections.

Questions have already arisen as to certain aspects of the

rules. In Rule 53, for example, it might be urged that it was

within the power of the court to require the parties in a case to

pay the cost of the master or auditor.

In the enactment of Chapter 1114 of the Acts of 1973, Sec-

tion 62, the new "right of privacy" was inadvertently omitted

from the revised version of G.L. Ch. 214.

These are samples of the type of problems that need cor-

rection as rapidly as possible as we commence to work with

the new rules of civil procedure and the "Act Improving the

Procedure in Civil Trials and Appeals" (Ch. 1114 of 1973).

The Judicial Council will be receptive to suggestions from

any source as to how the new rules and statutes might fail to

meet expectations and as to how improvements and amend-

ments may be made that any injustice or inefficiency is soon

eliminated.

We are handicapped in our work by insufficient funds for

adequate staffing, research assistance, and pubhcation of reports

other than our annual report.
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A. ESTABLISHMENT OF AN ECOLOGY COURT

HOUSE . . . (1973) ... No. 848

AN ACT ESTABLISHING AN ECOLOGY COURT

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by inserting

2 after chapter 185 A the following chapter: —
3 CHAPTER 185 B.

4 ECOLOGY COURT OF THE COMMONWEALTH.
5 JURISDICTION AND POWERS.

6 Section 1. There shall be in the commonwealth, a

7 court of the commonwealth known as the ecology court,

8 in this chapter called the court.

9 Section 2. The ecology court shall be a court of su-

10 perior and general jurisdiction with references to all cases

11 and matters within its jurisdiction; and no order, decree,

12 judgment, sentence, warrant, writ or process made, issued

13 or pronounced by it need set out any adjudication or cir-

14 cumstances with greater particularity than would be re-

15 quired in other courts of superior and general jurisdiction,

16 and the like presumption shall be made in favor of pro-

17 ceedings of the court as would be made in favor of pro-

18 ceedings of other courts of superior and general jurisdic-

19 tion. The court shall be a court of record. Writs,

20 subpoenas, citations, orders, notices, executions and all

21 other processes issued by the court shall be under the seal

22 of the court, signed by the clerk, temporary clerk or an

23 assistant clerk, and bear the teste of the judge, and shall

24 run throughout the commonwealth.

25 Section 3. The court shall have jurisdiction, concur-

26 rent with the supreme court as provided in section forty-

27 four of chapter twenty-one; with the supreme and superi-

28 or court as provided in section forty-nine of said chapter

29 twenty-one; with the superior court as provided in sections

30 one hundred and forty-two A, one hundred and forty-two

31 B, one hundred and forty-two E, one hundred and forty-

32 four, one hundred and forty-seven, one hundred and fifty

33 A and one hundred and fifty-three of chapter forty-one

34 and with the supreme and superior courts as provided in

35 section one of chapter two hundred and thirty-one A. Tlie
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36 court shall also have jurisdiction in equity, concurrent

37 with the district courts, the probate courts, the superior

38 court and the supreme judicial court, of all cases and

39 matters so arising.

40 In all matters within its jurisdiction, the court shall

41 have all the powers of the superior court in actions at law

42 and suits in equity, including the power to grant tempo-

43 rary restraining orders and preliminary injunctions as

44 justice and equity may require. The court shall have like

45 power and authority for enforcing orders, sentences and

46 decrees made or pronounced in the exercise of any juris-

47 diction vested in it, and for punishing contempts of such

48 orders, sentences and decrees and other contempts of its

49 authority, as are vested for such or similar purposes in the

50 supreme judicial or superior court.

51 Section 4. The court shall hold its sittings in Boston,

52 but may adjourn from time to time to such other places

53 as public convenience may require. In Suffolk county, the

54 city council of Boston, and in other counties, the county

55 commissioners, shall provide suitable rooms for the sit-

56 tings of said court in the same building with, or conve-

57 nient to, the superior court.

58 Section 5. The court shall have jurisdiction through-

59 out the commonwealth, shall always be open, except on

60 Saturdays, Sundays and legal holidays; provided, that, if

61 the convenience of the public so requires, the court shall

62 be open on such Saturdays, not legal holidays, and during

63 such hours thereof, as the judges thereof may determine.

64 Its notices, orders and processes may run into any county

65 and be returnable as it directs.

66 Section 6. The court shall have a seal which shall be

67 in the custody of its clerk, and shall be affixed to all

68 processes issued by the ecology court requiring a seal.

69 Section 7. The court shall from time to time make
70 general rules and forms for procedure, which, before tak-

71 ing effect, shall be approved by the supreme judicial court

72 or a justice thereof.

73 Section 8. There shall be two judges of the court,

74 one of whom shall be appointed, commissioned and quali-

75 fied as judge and the other as associate judge. They shall

76 devote their entire time during ordinary business hours to

77 their duties, and shall not directly or indirectly engage in

78 the practice of law. In case of a vacancy in the office of

79 judge, or of his illness or absence, his duties shall be per-

80 formed by such associate justice of the superior court as

81 the chief justice thereof may from time to time designate.

82 The judge shall receive a salary of twenty-six thousand
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83 four hundred dollars a year, but in no event more than

84 the annual salary of an associate justice of the superior

85 court.

86 Section 9. The court shall have a clerk, who shaU be

87 appointed by the governor and shall hold office during

88 good behavior, subject, however, to retirement under the

89 provisions of any applicable general or special law rela-

90 tive to retirement systems.

91 Section 10. In case of the absence, death or removal

92 of the clerk, the judge may appoint a temporary clerk, to

93 act until the clerk resumes his duties or until the vacancy

94 is filled. A temporary clerk shall be paid for each day's

95 service an amount equal to the rate by the day of the

96 minimum compensation of the clerk as established under

97 sections forty-nine to fifty-six, inclusive, of chapter thirty-

98 five; but compensation so paid to a temporary clerk for

99 service in excess of thirty days in any one year shall be

100 deducted from the salary of the clerk; provided, however,

101 that if a clerk is absent due to illness or physical disability

1 02 for a period not exceeding thirty days in any year, in addi-

103 tion to said thirty days, he shall be deemed to be on sick

104 leave and no such deduction shall be made. Such thirty

105 days sick leave or any portion thereof not used in any year

106 may be accumulated, but shall, in any event, not exceed

107 one hundred and eighty days in any consecutive six-year

108 period. If the person so appointed holds an office or

109 position the salary or compensation for which is paid out

110 of the treasury of the commonwealth, or of a county, or of

111 a city or town, he shall not receive the salary or com-
112 pensation of both offices or positions during the period of

113 such temporary service.

114 Section 11. The clerk may, subject to the approval

115 of the judge, appoint such number of assistant clerks as he

116 may from time to time determine. All powers conferred

117 by statute upon the clerk may be exercised, subject to the

118 control of the clerk, by an assistant clerk. The clerk shall

119 be responsible for all official acts of the assistant clerks;

120 and they shall be removable at the pleasure of the clerk

121 or of the judge.

122 Section 12. The clerk, any temporary clerk and aU

123 assistant clerks shall be sworn; and in the case of any

124 temporary clerk and of every assistant clerk, the oath of

125 office shall be administered by the judge who shall, upon

126 administering the same, forthwith make return of such act

127 with the date thereof to the state secretary.

128 Section 13. The clerk, any temporary clerk and

129 every assistant clerk, before entering upon the perfor-
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130 mance of his official duties, and thereafter, at intervals of

131 not more than one year, so long as he continues to hold

132 such office, shall give to the city a bond, conditioned to

133 perform faithfully his official duties, with a surety com-
134 pany, authorized to transact business in the common-
135 v^^ealth as surety, in a sum approved by the judge, but in

136 no event less than five thousand dollars. Failure to give

137 such bond shall be sufficient cause for his removal.

138 Section 14. The clerk, temporary clerk and assistant

139 clerks or one of them shall attend all sessions of the court

140 and shall keep a record of all its proceedings. The clerk

141 shall have the care and custody of all the records, books,

142 and papers appertaining to, or filed or deposited in his

143 office. The clerk shall make and issue writs and processes,

144 shall make returns of the housing court, tax bills of costs

145 and receive fines, forfeitures, fees and costs accruing

146 from the civil and criminal business of the housing court,

147 including fees for blanks and copies. The clerk shall have

148 such other powers and duties as the judge may from time

149 to time order.

150 The clerk and assistant clerks of the court may sign

151 process issued by the court, and court records, documents
152 or other legal papers or copies thereof made or issued by
153 such clerk or assistant clerks in conformity with law,

154 except search warrants and process authorizing arrests or

155 commitments, by imprinting thereon a facsimile of the

156 signature of the clerk or assistant clerk; and such fac-

157 simile signatures shall have the same validity as their

158 written signatures.

159 Section 15. The judge may appoint such number of

160 court officers for the coiu-t as the general court may from
161 time to time determine. Any court officer may be re-

162 moved for any cause considered by the judge to be suffi-

163 cient. Any vacancy caused by removal or otherwise may
164 be filled by the judge. The court officers shall attend the

165 sessions of the housing court, shall preserve order and
166 may serve warrants, mittimuses, precepts, orders and
167 processes of the court. Each court officer shall give bond
168 for the faithful performance of his duties in the sum of

169 one thousand dollars payable to the commonwealth, with
170 sufficient sureties approved by the judge. Each court offi-

171 cer, while on duty in the housing court, shall wear a uni-

172 form approved by the judge, which shall be furnished at

173 the expense of the commonwealth.
174 Section 16. The judge may appoint ecology spe-

175 cialists as the general court may from time to time deter-

176 mine. The judge may designate one of them as chief eco-
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177 logy specialist. All ecology specialists shall hold office at

178 the pleasure of the judge, subject, however, to retirement

179 under the provisions of any applicable general or special

180 law relative to retirement systems. All ecology specialists

181 shall be knowledgeable in the branch of science concerned

182 with the interrelationship of organisms and their environ-

183 ments especially as manifested by natural cycles and

184 rhythms, community development and structure and inter-

185 action between different kinds of organisms and state laws,

186 rules and regulations pertaining to such matters. The
187 ecology specialists shall have such powers and perform

188 such duties as the judge shall from time to time prescribe.

189 Every ecology specialist shall be sworn by the judge, who
190 shall, upon administering the oath, forthwith make return

191 of such act with the date thereof to the state secretary.

192 Section 17. No clerk, temporary clerk, assistant clerk,

193 or ecology specialist shall be retained or employed as an

194 attorney in any complaint, action or suit in the court or

195 which has been examined or tried therein.

196 Section 18. At the trial of any issue of fact, the

197 judge presiding at the trial may appoint a stenographer,

198 who shall be sworn and shall attend the trial, or such part

199 thereof as may be directed, and perform like duties and

200 receive the same compensation therefor as a stenographer

201 appointed by the superior court who is not on salary; and

202 the sums so payable for his attendance at court and for

203 any transcript of his notes or part thereof furnished to the

204 judge presiding at the trial by his direction shall be paid

205 by the city upon the certificate of the judge.

206 The judge may employ stenographic service for the

207 court to such amount within the limits of available appro-

208 priations, the clerk of the court may procure such law

209 books and such blank books, blanks, stationery and other

210 incidentals required by the housing court as the judge may
211 approve. Expenses so incurred shall be paid upon vouch-

212 ers approved by the judge.

213 Section 19. All costs and expenses of the housing

214 court, including the salaries of the judge, clerk, assistant

215 clerks, court officers, housing specialists and others, shall

216 be paid by the commonwealth. The clerk of the housing

217 court shall pay into the state treasury of the common-
218 wealth all sums received by him whether as fees, fines,

219 forfeitures or otherwise.

220 PROCEDURE
221 Section 20. Proceedings shall be commenced in the

222 housing court as follows: — a criminal case, by complaint
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223 in like manner as in a district court; an action at law, by

224 writ in like manner as in the superior court; and a suit

225 in equity, by bill or petition with a writ of subpoena ac-

226 cording to the usual course of proceedings in equity, in

227 like manner as in the superior court.

228 The fee for all cases and pleadings entered in the

229 ecology court will be the same as the fee charged in the

230 superior court for similar cases and pleadings.

231 Suits in equity in the housing court shall be entered

232 upon a separate equity docket.

233 Section 21. Upon the commencement of a suit in

234 equity in the court, the clerk, at the request of the plaintiff

235 or his counsel, shall issue a subpoena with a copy of the

236 bill or petition attached. Such subpoena shall direct the

237 defendant or defendants to appear and answer on or be-

238 fore a date specified therein, which shall be not less than

239 ten nor more than fourteen days after the issuance of such

240 subpoena. Such subpoena shall be served at least seven

241 days prior to the date specified therein for appearance

242 and answer. Such subpoena may be served by an officer

243 qualified to serve civil process, by delivery to the de-

244 fendant of an attested copy thereof in any manner pro-

245 vided by law, including, without limiting the generality of

246 the foregoing, by leaving such copy at the last and usual

247 place of abode of the defendant or, if the suit relates to

248 premises of which the defendant is owner or landlord, by

249 leaving such copy at the place to which the rent is sent or

250 delivered or the bill for real estate tax on such premises

251 is sent pursuant to section three of chapter sixty. If the

252 defendant is a corporation, such subpoena may be served

253 by such an officer by leaving an attested copy thereof at

254 the place of abode of the president, treasurer or clerk of

255 the corporation, or, in the case aforesaid, by leaving such

256 copy at the place to which the rent is sent or delivered or

257 the bUl for the real estate tax on the premises is sent pur-

258 suant to said section three. Service of such subpoena may
259 also be made, within the time hereinbefore prescribed, by
260 the plaintiff by registered mail, return receipt requested;

261 provided, that an affidavit of such service and the return

262 receipt is filed on or before the date specified in the sub-

263 poena for appearance and answer or within such further

264 time as the housing court may allow.

265 Section 22. Any action at law or suit in equity within

266 the jurisdiction of the court which is pending in another

267 court may be transferred to the court by any party there-

268 to: but no action at law or suit in equity originally entered

269 in the court shall be transferred to any other court, except
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270 that the supreme judicial court may direct any cause

271 pending in the court to be transferred to it in whole or in

272 part for further action or directions, and in cases of par-

273 tial transfer may issue such orders or directions in regard

274 to the part of such cause not so transferred as justice may
275 require.

276 Whenever cross actions between the Fame parties or

277 two or more actions, including for the purposes hereof

278 other court proceedings, arising out of or connected with

279 the same housing accommodation are pending, one or

280 more in the court and also one or more in one or more

281 district courts or in the superior court, the court, upon

282 motion of any party to any of such actions, may order that

283 the action or actions pending in the district court or

284 courts and in the superior court, with all the papers relat-

285 ing thereto, be transferred to the court without the pay-

286 ment of any entry fee; and such action or actions shall

287 thereafter proceed in the court as though originally en-

288 tered there.

289 Section 23. All cases in the court, including all de-

290 murrers, pleas, motions and the like, whether interlocu-

291 tory or final, shall be heard and determined by the court

292 sitting without a jury, except that in all cases where a jury

293 trial is required by the constitution of the commonwealth
294 or of the United States and the defendant has not waived

295 his rights to a trial by jury, the cause shall be forthwith

296 tried in the court before a jury selected in accordance with

297 chapter two hundred and thirty-four.

298 Section 24. Every judgment, order and decree en-

299 tered by the court shall bear as its date the day when
300 actually entered by the clerk, and at the time of entry he

301 shall note such date upon the judgment, order or decree

302 and upon the docket. When a judgment or decree is

303 entered by the court upon a demurrer or a case stated or

304 when a judgment or decree is entered in an action or suit,

305 except in open court, the clerk shall forthwith give notice

306 thereof to the parties or to their attorneys.

307 In suits in equity under this chapter, a final decree shall

308 be entered although exceptions have been taken or a bill

309 of exceptions has been filed and allowed, but execution

310 and operation of the decree so entered shall be stayed

311 until the exceptions have been disposed of unless the

312 judge who made the ruling to which the exceptions were

313 taken finds that the exceptions are immaterial, frivolous

314 or intended for delay,

315 Section 25. If a written request by any party entitled

316 to appeal from a decree entered by the court in a suit in
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317 equity is filed in the office of the clerk of the court within

318 three days after the entry of such decree in open court or

319 within five days after notice of the entry of such decree is

320 sent to such party by the clerk, whichever is earlier, the

321 judge by whom the decree was ordered entered shall re-

322 port the material facts found by him within fourteen days

323 after the filing of the request therefor. If no request for a

324 report of material facts is filed as aforesaid, such report

325 shall be in the discretion of the judge ordering the decree

326 entered. A request for a report of material facts may be

327 accompanied by a request for action on rulings of law

328 duly filed during the trial; and in case of such additional

329 request, exceptions may be taken to any ruling or refusal

330 to rule thereon within five days after notice of the action

331 of the court thereon is sent by the clerk. A request for

332 action on such requested rulings may be made also within

333 five days after a report of material facts made by the

334 court in its discretion without previous request; and ex-

335 ceptions may be taken within five days after notice of the

336 action of the court thereon is sent. In either case the fil-

337 ing of such requests after trial for action on rulings of law

338 shall constitute a waiver of the right of appeal under sec-

339 tion twenty-three. In case exceptions are taken as herein

340 provided, sections one hundred and thirteen to one hun-

341 dred and twenty-three, inclusive, of chapter two hundred

342 and thirty one shall apply.

343 Section 26. A party aggrieved by a final decree or

344 final judgment of the court may, within three days after

345 the entry of such decree in open court or within five days

346 after notice of the entry of such decree is sent such party

347 by the clerk, whichever is earlier, appeal therefrom direct-

348 ly to the full court of the supreme judicial court; provided

349 that simultaneously with fifing such appeal or within such

350 further time as the judge or clerk for cause shown allows,

351 he shall file a bond executed by him or by his attorney of

352 record on his behalf payable to the appellee in such

353 reasonable sum and with such surety or sureties as may
354 be approved by the judge or clerk, conditioned to enter

355 and prosecute his appeal with effect, and to satisfy any

356 judgment for costs which may be entered against him
357 upon said appeal within thirty days after the entry thereof,

358 except that no such bond shaU be required if the appellant

359 is the commonwealth or the city or any board or officer

360 of either or if the judge is satisfied that the appeal is not

361 frivolous and that the appellant is destitute and unable to

362 pay for such bond. Instead of filing a bond as aforesaid,

363 the appeUant or any person in his behalf may deposit with
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364 the clerk, within the time required for fiUng a bond, a

365 reasonable amount, to be fixed by the judge or clerk, as

366 security for the prosecution of the appeal and the pay-

367 ment of costs. A certificate of such deposit shall be is-

368 sued to the depositor by the clerk, who shall hold such

369 deposit until the fmal disposition of the case, when he

370 shall pay it, or any part thereof, to the appellee for his

371 costs, or to the depositor thereof, as the court may order.

372 The court may give directions as to the manner of keep^-

373 ing such deposit.

374 The completion of an appeal hereunder shall be gov-

375 erned by section one hundred and thirty-five of chapter

376 two hundred and thirty-one as if the court were the su-

377 perior court. When the appeal has been entered as afore-

378 said, all proceedings under such judgment or decree shall

379 be stayed, and the cause shall thereupon be pending be-

380 fore the full court, which shall hear and determine the

381 same, and affirm, reverse or modify the decree appealed

382 from. Upon the reversal of a final decree, the supreme

383 judicial court may remand the cause to the court with

384 necessary and proper directions for further proceeding

385 therein.

386 When an appeal has been taken, the court before the entry

387 of the appeal in the supreme judicial court may in its dis-

388 cretion stay, pending the appeal, all temporary orders,

389 judgments, injunctions, decrees or other orders of the

390 ecology court, and may make such orders for the appoint-

391 ment of a receiver, and of injunction or prohibition, or

392 for continuing the same in force, as are needful for the

393 protection of the rights of the parties pending the deter-

394 mination of the appeal.

395 A party aggrieved by an interlocutory decree of the

396 court may, in like manner, appeal to the full court of the

397 supreme judicial court; but the appeal shall not suspend

398 the execution of such decree, except as provided in sec-

399 tion twenty-two of chapter two hundred and fourteen, nor

400 transfer to the full court the entire cause or any matter

401 therein except the question whether the interlocutory de-

402 cree appealed from shall be affirmed, reversed or modi-

403 fied. Interlocutory decrees not appealed from shall be

404 open to revision upon appeal from the final decree so far

405 only as it appears to the full court that the final decree is

406 erroneously affected thereby.

407 Section 27. Upon an appeal, the testimony of wit-

408 nesses who have been examined orally before the ecology

409 court shall, at the request of any party, be reported to the

410 full court. The court shall provide by general rules for
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411 some convenient and effectual means of having the same

412 reported by the judge by whom the case is heard or by a

413 person designated by him for that purpose. In appeals in

414 suits in equity under this chapter, the provisions of sec-

415 tions twenty-four and twenty-five of chapter two hundred

416 and fourteen shall apply.

417 Section 28. The court may issue execution in com-

418 mon form if such process is appropriate for the enforce-

419 ment of a decree in equity; provided, however, that no

420 process for the execution of a final decree of the court

421 shall issue until the expiration of five days after the entry

422 thereof, unless all parties against whom such decree is

423 made waive an appeal by a writing filed with the clerk or

424 by causing an entry thereof to be made on the docket,

425 except that if the judge by whose order the final decree

426 was made is of opinion that the appeal from such decree

427 is groundless and intended merely for delay, process for

428 the execution of the decree may be awarded notwith-

429 standing the appeal,

430 Section 29. If upon making an interlocutory order

43

1

or decree at law or in equity, the judge is of opinion that

432 it so affects the merits of the controversy that the matter

433 ought, before further proceedings, to be determined by

434 the full court of the supreme judicial court, he may re-

435 port the question for that purpose, and stay all further

436 proceedings except those necessary to preserve the rights

437 of the parties.

438 Section 30. The bond of any receiver appointed by

439 the court shall be payable to the commonwealth and shall

440 otherwise be in such form as the court shall require. Such

441 bond may be enforced in the name of the commonwealth

442 by the attorney general. The court shall have exclusive

443 original jurisdiction of actions on such bonds. Any sums

444 recovered shall be paid over or administered as the court

445 directs.

Ecology Court

This proposal is based almost entirely on Chapter 185A of

the General Laws which created the Housing Court of the City

of Boston. (St. 1971, c. 843). A Housing Court of the County

of Hampden was created by Chapter 591 of the Acts of 1973

(G.L. Chapter 185B) along almost identical lines to serve, in

the main, the City of Springfield.

Without specific details at hand, we nevertheless can make
the observation that the bulk of the cases presented to the
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housing courts have involved and will involve disputes pertain-

ing to residential housing. In section 3 of both housing court

statutes the limited jurisdiction of these courts is specified.

One of the novel features of the housing courts is the provi-

sion for housing specialists (Sec. 16 of Chs. 185A and 185B)

whose duties are to give practical assistance to the solution of

landlord-tenant problems by arranging for housing and financing

and the resolution of housing difficulties. This "Housing Clinic"

is discussed in the report of the special commission on a Hous-

ing Court for Boston, House Doc. #4498 of 1968, p. 23.

The Housing Court of Boston has had legal existence for

about two years, and based upon observations of its work has

made great accomplishments in its field. Its proceedings have

been streamlined as much as may be possible without detracting

from the proper exercise of the judicial function.

With the Housing Courts as a basis, it is now proposed to give

similar powers, authority, and jurisdiction to an "Ecology Court"

with two judges at a base salary of $26,400 a year to hear cases

involving:

L Contravention of water quality standards Ch. 21 §44.

2. Regulation of sewerage systems and water

pollution facilities. Ch. 21 §45*

3. Air pollution Ch. Ill* §§142A, 142B, 142E
4. Offensive odors or exhalations" Ch. Ill* §§144 and 147

5. Private and public dumping Ch. Ill* §150A

6. Restraint of offensive trades or occupations Ch. Ill §153

The jurisdiction of the Ecology Court thus applies to water,

air, sewage, odors, dumping and "offensive" trades. In short

the jurisdiction applies to the major environmental issues of the

age, and at all levels.

It is noted that this court is to have an ecology "clinic" staffed

by (Sec. 16) ecology "specialists" who shall hold office at the

pleasure of the judge, and who shall possess special knowledge

in the branch of science.

".
. . concerned with the interrelationship of organisms and

their environments especially as manifested by natural cycles

and ryhthms, community development and structure and inter-

action between different kinds of organisms and state laws, rules

and regulations pertaining to such matters."

* This is not clear from H 848, but we assume it is intended.
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The ecology specialists "shall have such powers and perform

such duties as the judge shall from time to time prescribe."

We think that the proper balance between development and

conservation of our natural resources and our environment is

at first instance a matter for the executive branch and the De-

partment of Environmental Affairs together with other approp-

riate agencies of government. In the event that a controversy

arises which cannot be resolved by administrative action, partic-

ularly in the jurisdictional areas suggested, the issue should be

presented to the superior court as the tribunal with the approp-

riate jurisdiction, authority, impartiality, and experience. In

some instances cases will reach the Appeals Court and the Su-

preme Judicial Court.

Environmental issues are so much a part of life that to isolate

them and assign the resolution of disputes to a specialized tri-

bunal of two judges would not, in our opinion, tend to bring

about a balance between the demands of so-called "environ-

mentalists" and the plans and desires of those who may or may
not be properly collected under the heading of "developers."

The role of the "ecology specialist" as agent of such a court

remains shrouded in doubt. From the housing court statutes it

is clear that the "housing specialist" serves as a sort of social

arm of the court particularly in congested urban areas (but by
no means restricted thereto) and is charged with the almost im-

possible duty of providing good housing for as many as possible.

We are convinced that the jurisdiction over water quality,

sewerage, air pollution, dumping, and the other areas suggested

for an ecology court should stay where it is. The two additional

judges, who would be of superior court rank, might better be
added to the superior court and would be available for such
other business as might come before the court.

* In line 31 of Sec. 3 the reference is to Chapter 41; it should be Chapter 111.
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B. AN ENVIRON^IENTAL COURT

HOUSE . . . (1973) ... No. 5332

An Act establishing an environmental court at the superior

court level to have to have exclusive jurisdiction of all

environmental matters.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION 1. There is hereby estabUshed in the supe-

2 rior court an environmental court.

1 SECTION 2. The environmental court shall be a court

2 of record.

1 SECTION 3. The environmental court shall be a court

2 of superior court jurisdiction with respect to all cases and

3 matters in which they have jurisdiction, and no order, sen-

4 tence, warrant, complaint unit, or process made, issued or

5 pronounced by them need set out any adjudication or cir-

6 cumstances with greater particularity than would be required

7 in other courts of superior jurisdiction.

1 SECTION 4. The environmental court shall consist of

2 one justice.

1 SECTION 5. The environmental court shall be open daily

2 on days other than Saturday, Sundays and legal holidays

3 for all matters relating to and coming within their juris-

4 diction, except that, i£ the convenience of the public so re-

5 quires, a court shall be open on any Saturday, not a legal

6 hohday, for said purposes during such hours as the judge

7 thereof may determme. Notwithstanding the foregoing

8 provisions all proceedings shaU commence at nine o'clock

9 ante meridian on any day.

1 SECTION 6. An administrative committee comprised of

2 the judge of the envhonmental court and judges of the

3 superior court shall from time to time make rules for regu-

4 lating the practice and for conducting the business in thek

5 courts in all cases not expressly provided for by law and shall

6 prescribe forms, as soon as convenient after making or pre-

7 scribing them, shall commit a copy of their rules, forms and

8 cause of proceeding to the supreme judicial court which
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9 alter and amend them, and from time to time make such

10 other rules and forms for regulating the proceeding in the

11 environmental court as it considers necessary in order to

12 secure regulating and uniformity. All such rules and forms

13 shall apply uniformly to all criminal courts.

1 SECTION 7. The environmental court shall have exclu-

2 sive original jurisdiction of all environmental matters.

An Environmental Court Within the Superior Court

This bill (H 5323) would grant jurisdiction as follows:

"SECTION 7. The environmental court shall have exclusive

original jurisdiction of all envuronmental matters."

This exclusive jurisdiction would be exercised by one justice

of the superior court.

We have pointed out with reference to H 848 of 1973 that we
do not believe that there is sufficient reason to create a new
"Ecology Court" along the lines of the new Housing Courts es-

tablished in Boston and Springfield. The proposed Ecology

Court would have limited jurisdiction as already indicated.

Recently Mr. George P. Smith II, Special Counsel at the U.S.

Environmental Protection Agency in Washington and a mem-
ber of the faculty of the Georgetown University Law Center,

summarized the major points against the establishment of a new
court to deal exclusively with the environment. The Justice

Department was directed by Congress to make a study of the

feasibility of such a court.

The principal opposition arguments are these:

(1) Difficulty in defining the jurisdiction of an environ-

mental court.

(2) The belief that the broad range of issues involved in

environmental htigation would defy the acquisition of "exper-
tise" in environmental matters.

(3) The fear that an environmental court would lack in-

stitutional strength to withstand the pressures Hkely to be focused
upon it by special interest groups.

(4) A preference for the oudook of "generalist" courts over
the narrower view likely to be developed by a specialist com-t on
environmental matters.
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(5) The belief that an envu'onmental court would be less

accessible to would-be litigants than the federal district courts.

(6) A skepticism about an increase in environmental litiga-

tion of such magnitude as to warrant treatment as a separate

body of law.

(7) The concern over the possibility that creation of an

environmental court would lead to additional specialized courts

and the fragmentation of the judicial system.

Mr. Smith notes in The Journal of the American Judicature

Society, vol. 57 No. 4 pg. 150-153 at p. 152:

The National Environmental Policy Act and other notable

federal statutes in air, water and noise, all euphemistically desig-

nated 'environmental law' because they purportedly deal with the

environment, are in reality an amalgam of legal principles rooted

in administrative law, constitutional law, equity, corporations,

evidence, procedure, legislation, natural resources, etc. In addi-

tion, the issue of standing remains a threshold problem in every

so called environmental case.'

We are inclined to agree with Mr. Smith when he says:

The typical environmental issues which are presented in a

case do not directly involve obscure matters of scientific theory

or techniques. Rather, they are more commonly primary ques-

tions of evidence or of procedure. Such a typical question might

be: 'What do the facts show the effect of a given factor (i.e.,

concentration of a pollutant or use of a control method) to be

on a variable (i.e., human health or the survival of certain forms

of wild life). In the final analysis, the court is invariably forced

to balance the equities of the case in making its 'ecological

decision.'

It is this balancing of the equities that seems most significant

in the "environmental" case.

Among recent federal environmental cases which have been

decided recently in the New England area we find these samples:

1. Injunctive relief granted against a developer of an apart-

ment project in Stoughton, Massachusetts, because of the failure

to comply with federal law requuing an environmental impact

statement.

2. Injunctive relief granted against the federal highway

agency forbidding it to proceed with work on U.S. Route 7 in

Vermont until an enviromnental statement was prepared.
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3. Declaration that a Maine statute was constitutional which

required a license tax or fee on "the act of transferring oil over

water."

4. Declaration that the state of Maine could sue and recover

damages in behalf of its citizens for an oil spill of 100,000 gal-

lons of bunker oil in Casco Bay.

5. Injunctive relief from spilling oil in Lake Champlain.

6. Mandatory injunctive relief compelling the federal gov-

ernment to allot certain funds for water pollution control.

7. Constitutionality of the new Maine "Site Development"

law restricting development without detailed environmental

studies and compliance with strict regulations.

A specific instance of an "environmental case" in Massachu-

setts is found in Christoffels v. Alton Prop. Inc., 1972 A.S. 1334,

where ten inhabitants brought an action alleging damage to the

environment by reason of filling a pond, with state approval, in

order to construct a shopping center. In this case is was held

that despite the approval from the state the citizens had the

right to bring the action. No real likelihood of environmental

damage was found by the trial court.

We cite these examples to indicate that there is indeed a

need to balance the equities in an "environmental" case. We
think this balance is better arrived at by a justice of our superior

court sitting in a regular session and applying the law to the en-

vironmental facts of the case. The judge does not so much
need expertise in environmental techniques as he needs expertise

in achieving equity in the case—a balance between the claims of

the conservationists and those of the developer in a typical case.

Under Article 97 of the Amendments to the Massachusetts

constitution, the right to "clean air and water, freedom from

excessive and unnecessary noise, and the natural, scenic, his-

toric, and aesthetic qualities" of the environment is a constitu-

tional right. Like other constitutional rights, it does not exist

in a vacuum nor is it a right superior to all other constitutional

rights. We think that a separate environmental or ecological

court might become so immersed in its special work that it would
be handicapped in its mission to mete out equal justice under
law.
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C. LAND COURT HEARINGS PRIOR TO
EMINENT DOMAIN

HOUSE . . . (1973) ... No. 5311

An Act requiring a hearing before the land court before prop-i

erty is taken by eminent domain.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Chapter 79 of the General Laws is hereby amended by

2 inserting after section 5B the following section:

—

3 Section 5C. No property shall be taken without the con-

4 sent of the owner except after a hearing before the land

5 court at which the owner and any other interested persons

6 may be heard and allowed to introduce evidence that the

7 taking would not serve a public purpose. If the court finds

8 that the taking would not serve a public purpose, no taking

9 shall be made.

We do not recommend this bill.

Even if, in the best of all possible worlds, there should be a

hearing before there is a taking by eminent domain, the present

level of society in the commonv^ealth and the facilities existing

in the Land Court, its case load, and its other business absolutely

preclude such proceedings.

There would be few takings made if this statute were enacted.

The power of eminent domain is exercised by the executive

branch of the government, sometimes by the legislative branch.

It is the duty of the judicial branch to insure that if there is an

exercise of the power of eminent domain, it is performed within

the constitutional and statutory limitations applicable.

It is provided in G.L. c. 79 sec. 1 that the order of taking

"shall state the interest therein taken and the purpose for which

such property is taken." Various other statutes grant authority

to all sorts of governmental agencies, commissions, utilities,

railroads, etc., to make takings. Chapter 79 of the general laws

provides a uniform system.
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A case in which there was an attack on the taking is Appleton

V. Massachusetts Parking Authority, 304 Mass. 303 (1960).

In this case fourteen citizens challenged the validity of the tak-

ing of any part of Boston Common for a garage. They sought

a declaratory judgment under G.L. c. 231 sec. 6 and a writ of

mandamus to prevent the work. This case was an attack on the

right of the Parking Authority to make the taking rather than

on the question of public purpose.

On the "public purpose" question, the case of Caleb Pierce,

Inc. V. Commonwealth, 354 Mass. 306 (1968), was a writ of

entry brought by the owner of property taken by the common-
wealth for a state police facility in the town of Yarmouth. The
legal action was brought in the Land Court on the basis that the

order of taking specified that the property was to be used "for

the purpose of maintaining a State Police substation." There

was no specific language that such a facility was a "public pur-

pose."

The Supreme Judicial Court held that the enabling act au-

thorized this taking by the Commissioner of Public Safety and
for him to "make such improvements on said land as he deems
desirable." This enabling act "is entitled to the benefit of a pre-

sumption that the taking was for a public purpose and was neces-

sary. Accordingly it is not void on its face, nor is the order of

taking invalid for failure to allege a public purpose. The order

states that the land was taken for the purpose of 'maintaining a

State Police substation.' This is sufficient to withstand the

demandant's challenge that the order is void on its face."

"Public use" is a judicial question, the Supreme Judicial Court
says in this case, and "the determination of the Legislature upon
it may be revised by the court."

Citing both Despatchers' Cafe Inc. v. Somerville Housing
Authy., 332 Mass. 259, and Moskow v. Boston Redevelopment
Authy., 349 Mass. 553, the Supreme Judicial Court goes to the

heart of this matter:

Apparently the plaintiffs expect to show by oral evidence that

the authority's motives are not what they purport to be. Pre-

sumably they intend to put the members of the authority on the

stand and to cross-examine them as to their motives. If the

plaintiffs can do that in this case, any person whose land is about
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to be taken for a public purpose can do the same .... To permit

this would be seriously to hamper public officers in the perform-

ance of duties necessary to the pubHc welfare .... In our opinion

such a biU as this, attacking merely the impelling motives of

officers authorized to exercise the power of eminent domain and

actually exercising that power for authorized purposes, cannot

be maintained.

The apparent result of House 5311 would be to permit every

taking to be challenged on the basis that it would not "serve a

public purpose."

There have been many similar actions brought under the pro-

visions of 42 U.S.C.A. s. 4332 (2) (C) dealing with environ-

mental impact statements where various public projects and pub-

licly funded projects are attacked on the basis that there is no

adequate assessment of their environmental impact. Such suits

are sustained in almost every case where there is no such impact

statement on file. In the larger sense they very often merely

delay proceedings rather than reverse them. We do not feel

that major projects or activities should proceed without approp-

riate impact assessments nor do we believe that there should be

takings for other than what the Legislature legitimately specifies

as a "public purpose."

We are not prepared to substitute a judicial hearing for what
we think ought to be a legislative or administrative hearing.

If in fact after a proper administrative or legislative hearing

which is open to the public it is then determined that a taking

is authorized for a purpose, other than a public purpose, an

appropriate petition can be presented in the Land Court or some
other court by the person or persons whose land is taken, and
they can challenge the validity of the taking.

"Interested persons" should and must challenge what they

feel is contrary to the public interest. We merely reach the con-

clusion that this sort of proposal makes the court into a political

arena instead of a judicial tribunal.
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D. LAND TAKINGS — LACK OF AUTHORITY

HOUSE . . . (1973) ... No. 473

An Act prohibiting the commonwealth from utilizing eminent
domain privileges to take property for which the owner
of such property has obtained a court injunction against
THE COMMONWEALTH AND/OR ITS AGENTS FOR UNLAWFUL ACTS
COMMITTED.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Whereas, the deferred operation of this act would tend to

2 defeat its purpose, which is to insure that the rights of

3 individuals holding a vested interest in property are com-
4 pletely protected under the law and that the Commonwealth
5 does not initiate any order of taking that would serve only

6 as a means of circumventing the law, and not to satisfy any

7 valid immediate requirement of the Commonwealth, the

8 purpose for which eminent domain laws were enacted.

9 Nothwithstanding any provision of any general or special

10 law or curative legislation to the contrary, the Common-
1

1

wealth shall be forbidden from initiating any action to take

12 property for which a court injunction against the Common-
13 wealth and/or it agent (s) for unlawful act(s) committed
14 is in effect/

The purpose of House 473 is not readily apparent. We have

been advised that within the last four years a contractor doing

work for the commonwealth entered upon private property

without authority from the owner, tore down a fence and ran a

ditch across the property in which a drainage pipe was installed.

The property owner protested the action and filed a petition in

Superior Court seeking an injunction which would have re-

strained and enjoined the contractor from doing any further

work on his property until further order of the court.

The property owner contended that while he was waiting for

a hearing on the injunction, the commonwealth acting under the

power of eminent domain made a taking of his property for the

purposes of the ditch and drain.

This bill was re-filed as H. 839 of 1974.
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As title to the property (or to an easement over the property)

vested in the Commonwealth upon the fihng of the Order of

Taking, the matter of the injunction was more or less moot.

It is the contention of the property owner that the common-

wealth or its agent "had committed an unlawful act" by direct-

ing the contractor to proceed with work in an area where there

had been no taking of property or the required interest in the

property.

Damages were awarded to the property owner in question

and we make no comment on their adequacy or lack of it nor do

we think it necessary to discuss the particular case any further.

We are not recommending this bill because we feel that it

would result in a situation in which even an innocent mistake

or miscalculation on the part of the commonwealth, its engi-

neers, contractors, or others acting for it, might cause endless

litigation and confusion.

We certainly do not endorse arbitrary, capricious, or negligent

administrative action. When the contractor, acting under the

direction of the commonwealth, made the entry on the lands of

the property owner, there was a taking in fact of that property

and a right to be compensated for that taking came into exist-

ence. It is a basic principle of constitutional law that there can

be no taking of property without due process of law, that is

without compensation, in a case such as this. See G.L. c. 79

sec. 10 and lOA.

We do not believe that legislation is necessary.
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E. JUDICIAL REMOVAL AND DISCIPLINE

HOUSE . . . (1973) ... No. 4532

An Act establishing a judicial grievance board.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Chapter 211 of the General Laws is hereby amended by

2 inserting after section 23 the following section:

—

3 Section 24. There shall be a judicial grievance board

4 consisting of five members to be appointed by the governor,

5 with the advice and consent of the council, for terms of two

6 years. The governor shall in like manner fill any vacancy

7 for the unexpired term. The members shall serve without

8 compensation, but shall be reimbursed for all traveling ex-

9 penses incurred by them in the administration of their

10 duties. The chairman of said commission shall be desig-

1

1

nated from time to time by the governor. Upon the expira-

12 tion of a term of an appointed member, his successor shall

13 be appointed in the manner aforesaid for a term of two

14 years.

15 Said commission shall conduct studies and investigations,

1

6

upon a complaint of any person, of arbitrary, discriminatory

17 or capricious action of any presiding judge or special judge

18 of a district court or superior court. Said commission upon

19 completion of any study or investigation shall report its rec-

20 ommendations, if any, to the Supreme Judicial Court. Said

2

1

commission, in addition to recommendations to the Supreme

22 Judicial Court based on a specific study and investigation,

23 shall also report annually to the said Supreme Judicial Court

24 its activities..

25 Said commission shall have the power to issue sum-

26 mouses and other processes for the attendance of any wit-

27 nesses and the production of any books, records, papers or

28 documents as may be necessary or desirable to any said

29 study or investigation.

30 Said commission shall be provided with adequate offices,

31 and may appoint such other assistants, consultants, investi-

32 gators and experts as it deems necessary to carry out the

33 provisions of this section.
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The Proposal For a Judicial Qualifications Board

Massachusetts may truly bring up the rear when it comes to

the question of a "modernization" of the procedure for deaUng

with judges who are no longer fit for their office. We have a

constitutional provision which allows the retirement of a judge

for disability, and we have provided automatic retirement at

age seventy.

For judges who are unfit for other reasons, we have two legis-

lative procedures, impeachment and address and removal.

There has been much discussion in recent years as to the

limits of the power of the judicial system to deal with its own
cases of judicial misconduct.

In the past two or three years there has been a rash of such

cases involving judges of several of our courts. Fifty years ago

we did have a case where extensive hearings were held before

the General Court in the matter of a supreme court justice. He
was adjudged indiscreet but not unworthy.

Allegations made against judges which indicate that they are

unworthy to sit in judgment on their fellow men must be proved

with due opportunity for a defense. In the interim the confi-

dence of the public in the judge and in justice as the product of

the judicial system may be, and has been, badly shaken.

The removal procedures are instigated only after a consider-

able investigation. The most recent removal of a district court

judge was said to have taken in excess for five years from the

time the first complaints were made and the first knowledge was

available that there was reason for concern.

Our supreme judicial court is faced with the necessity to safe-

guard the temples of justice, and there is a real question in the

minds of many as to the extent to which our supreme court can

go under the present Massachusetts constitution.

In an Appendix to this report we have traced the constitu-

tional history of the removal of judges under the Massachusetts

constitution of 1780.

There is a constitutional void when it comes to the authority

of the judicial system to deal with judicial misconduct.
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Even after the most recent round of resignation, removal, cen-

sure, investigations, and charges, we are not able to enact suit-

able legislation to establish any sort of Judicial Qualifications

Commission (in any form which could be effective) unless we
have a constitutional amendment.

The "Committee on Complaints" established by the supreme

judicial court under Rule 3:17 on July 1, 1969 is as follows:

—

Rule 3:17

Committee on Complaints

A Committee on Complaints concerning the administration

of justice may be appointed by the full court. It shall consist

of at least three judges or former judges and two members of

the bar, each to serve at the pleasure of the Justices. The com-

mittee may sit in panels. The Executive Secretary to the Jus-

tices of the Supreme Judicial Court shall serve as secretary of

the committee. Complaints, including those concerning the

conduct of any judge, and those presented by any bar associa-

tion, acting by a duly constituted committee, may be referred to

the Executive Secretary for preliminary examination. Any com-

plaint, which as the result of preliminary examination by him

appears to require further action, may be referred by the Chief

Justice of this court, or by the full court, to the Chief Justice or

Chief Judge of the court or courts concerned, or a committee of

justices or judges of such court or courts, or to the Committee

on Complaints, for investigation or informal adjustment or for

the submission of recommendations to the full court. Except

upon order by the Chief Justice of this court or by the full court,

proceedings hereunder shall be confidential.

Added, effective July 1, 1969.

Uncertainty Exists

This Committee on Complaints must depend on the coopera-

tion of such person as may be the object of its investigations.

It seeks to accomplish a purpose which in other jurisdictions

has been achieved by constitutional amendment or by statute

authorized under a constitutional amendment, or both.

Some contend that the problem of the judge who is charged

with judicial misconduct is a legislative problem not a judicial

problem.
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The supreme judicial court asserts power to disbar the lawyer

part of a judge who appears to be unfit to serve. Some of those

who admit this authority do not admit further authority. The

supreme judicial court asserts power to suspend a judge pend-

ing legislative action. This power has been questioned by the

legislature in the De Saulnier case.

The Responsibility of a Chief Justice

During the year 1973 there were a number of occasions when

the public again had cause for concern by reason of some allega-

tions made against a particular judge. In two instances the

press was critical of the lack of "action" taken by the chief jus-

tice of the court of which the judge was a member. In another

instance a charge was made against a. chief justice of an inferior

court. In all instances the matters Vv^ere forwarded to the su-

preme judicial court for further disposition.

It is necessary, in order to prevent any misconceptions in the

mind of the public, to point out that nowhere is there any

statute or common law rule which vests in the chief justice of

any of our courts the authority to call one of his judges, or the

judge of some other court, and subject that individual to a pro-

ceeding in the nature of a full-scale investigatory proceeding.

There is no legal authority for Chief Justice A to call Judge B
to a witness stand and require him to give testimony under oath,

to produce books and papers and other evidence, and to "de-

fend" himself against charges of wrongdoing.

The "Code of Judicial Conduct," Rule 3:25 of the Rules of

the Supreme Judicial Court applicable to all judges in the Com-
monwealth of Massachusetts, in Canon 3, (B) definitely obli-

gates the judge to act diligently in his judicial duties, and if a

judge becomes aware of "unprofessional conduct" on the part

of a judge:

—

"(a) he shall in the instance of a judge report his knowledge to

the Chief Justices of this (Supreme Judicial Court) court and

of the court of which the judge in question is a member."

This was the procedure which was in fact followed (even be-

for the adoption of the Code of Judicial Conduct) by Chief Jus-

tice McLaughlin of the superior court, by Chief Justice Flaschner

of the District courts, by Chief Justice Podolski of the Probate
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courts, and by Chief Justice Lewiton of the Boston Municipal

Court in recent cases where there was a question raised as to

certain activities by judges Vv^hich were allegedly under the head

of "unprofessional conduct."

The Bar Association Committee—1973

In October of 1973 the Massachusetts Bar Association estab-

Hshed a "Committee on Judicial Complaints" to work with the

committee of the supreme judicial court on "Complaints." It

was announced by Bar Association president Frederick G.

Fisher that the new bar association committee will recommend
that disciplinary action be taken if there is a finding of "miscon-

duct" on the part of a judge.

This bar association committee includes Judges Smith of the

superior court, Rotenberg of the probate court, and Hurd of the

district courts, all of whom have served on the bar association

grievance committee, and four attorneys, Mr. Donahue, Mr.
Wadsworth, Mr. Hall, and Mr. Burns.

The bar association president stated:

—

"Our initiative in this area is designed to provide an interim

method for supervising the performance of the judiciary pending

the establishment of new procedure designed for that purpose.

There should be a simple, clearly-defined process by which citi-

zens may complain about the performance of a judge and expect

such complaint to be acted upon promptly and effectively.

Until there is a permanent solution to this problem, we will,

provide the entry mechanism whereby citizens can voice their

complaints concerning the operation of the judicial system."

The Role of the Supreme Jodicial Court

In its decision of the De Saulnier case, (See Senate Doc. No.

1146 of 1972) and 1971 A.S. 1345, Mass., the supreme judi-

cial court sets forth its conception of its authority to act in cases

of judicial misconduct:

—

'The power, authority, and jurisdiction of this court to make the

inquiry and to hold hearings rest on at least the following

grounds, among others:

—

(a) the inherent common law and constitutional powers of

this court, as the highest constitutional court of the Common-
wealth, to protect and preserve the integrity of the judicial sys-

tem and to supervise the administration of justice;
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(b) the supervisory powers confirmed to this court by G.L.

c. 211 sec. 3 as amended;

(c) the power of this court to maintain and impose discipline

with respect to the conduct of all members of the bar, either as

lawyers engaged in practice or as judicial officers; and

(d) the power of this court to estabUsh and enforce rules of

the court for the orderly conduct of (1) officers and judges of

the courts and (2) of judicial business and administration."

The supreme judicial court gave its opinion that:

—

".
, . . These same sources give us the power and duty as a matter

of judicial administration to prevent a judge of an inferior court

who has been guUty of serious judicial misconduct from exer-

cising the powers and duties of his office."

This opinion is based somewhat on G.L. c. 211 sec. 3:

—

"The justices of the supreme judicial court shall also have the

general superintendence of the administration of all courts of

inferior jurisdiction .... and it may issue such writs, summonses

and other processes and such orders, directions and rules as

may be necessary or desirable for the furtherance of justice, the

regular execution of the laws, the improvement of the adminis-

tration of such courts, and the securing of their proper and

efficient administration."

As to its relationship with the Legislature, the supreme judi-

cial court said:

—

"Our powers of supervision outlined above, we propose to ex-

ercise with deference to the provisions of the Constitution of

the Commonwealth which impose upon the Governor and the

General Court primary responsibility for the removal of judges."

This language could conceivably result in some confusion

as it is clearly the Legislative branch of the government which

originates the address or the articles of impeachment. The gov-

ernor is not bound to remove the judge in case of an address

and cannot do so without the consent of the executive council.

An impeachment commences in the House of Representatives

and is followed by a trial in the Senate. The governor and

council have no role.

In commenting further, the Supreme Judicial Court mentioned

the fact that it "has been argued" that its exercise of "super-

vision" constitutes "interference with the independence of the

judiciary which the drafters of our state constitution were so

zealous to establish in Article 29 of the Declaration of Rights."
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This article reads in full:

—

"XXIX.—It is essential to the preservation of the rights of

every individual, his life, liberty, property and character, that

there be an impartial interpretation of the laws, and administra-

tion of justice. It is the right of every citizen to be tried by

judges as free, impartial and independent as the lot of humanity

will admit. It is therefore not only the best policy, but for the

security of the rights of the people, and of every citizen, that

the judges of the supreme judicial court should hold their

offices as long as they behave themselves weU; and that they

should have honorable salaries ascertained and established by

standing laws."

When the provision of the 29th article of the Declaration

of Rights of the present (1780) constitution was debated in the

convention on Saturday morning, November 6, 1779, it was

voted 113 to 78 that the judges of the Supreme Judicial Court

"ought to be appointed to hold their offices during good be-

haviour" but on Monday afternoon, November 8, 1779, when

the convention debated the question of whether the "Judges of

the Court of Common Pleas" ought to be appointed to hold

their offices during good behaviour, the vote was in the negative

119 to 57, and so our Declaration of Rights does not contain

any provision that judges other than those of the Supreme Ju-

dicial Court hold their offices during good behaviour.

The discrepancy between the 29th article of the Declaration

of Rights, and Chapter III, Art. I. "Judiciary Power" in our

1780 constitution seems to be a mere matter of inadvertance.

On February 16, 1780 the debate on Ch. Ill, Art. I centered

on whether judges of the "Inferior Court" should hold their

offices "during good behaviour" or "for 40 years, removable

for misbehaviour". In stiff debate, it was first voted that the

Judges of the Inferior Court of Common Pleas shall hold their

commissions during good behaviour. Later it was also voted

that Judges of Probate, Judges of Maritime Courts shall hold

their offices during good behaviour. Ultimately, at the after-

noon session on Wednesday, February 16, 1780, it was moved
and seconded and voted by the convention that all judicial

officers, excepting when the constitution otherwise provides,

shall hold their offices during good behaviour.
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CONSTITUTIONAL CONFLICT

The "argument" or discussion which arises in connection

with the ultimate exercise of the "powers of supervision" of

the Supreme Judicial Court is not particularly that it is an

"interference with the independence of the judiciary." That

independence actually means independence from the control

of the executive. The point of discussion here is that the

exercise of control, including the power to deal with a case

of judicial misconduct, is an interference with the power and

authority of the General Court.

The very next article of the Declaration of Rights reads:

—

"XXX.—In the government of the Commonwealth, the legisla-

tive department shall never exercise the executive and judicial

powers, or either of them. The executive shall never exercise

the legislative and judicial powers or either of them : The judicial

shall never exercise the legislative powers or either of them; to

the end that it may be a government of laws and not of men."

The other significant section of our constitution which poses

an "interference" problem is Chapter I, Article III:

—

"The general court shall forever have full power and

authority to erect and constitute judicatories and courts of

record, or other courts, to be held in the name of the Common-
wealth, for the hearing, trying, and determining of all manner
of crimes, offences, pleas, processes, plaints, actions, matters

causes and things, whatsoever, arising or happening within the

Commonwealth, or between or concerning persons inhabiting, or

residing, or brought within the same, whether the same be

criminal or civil, or whether the said crimes be capital or not

capital and whether the said pleas be real, personal, or mixed;

and for the awarding and making out of execution thereupon.

To which courts and judicatories are hereby given and granted

full power and authority from time to time, to administer oaths

or affirmations for the better discovery of truths in any matter

in controversy or depending before them."

This like other provisions of our 1780 constitution must be

read and interpreted in connection with the document as a

whole. See Commonwealth v. Leach, 246 Mass, 464 and Opin-

ion of the Justices, 111 Mass. 575 in which it is held inter alia

that the Legislature can abolish all courts except the supreme

judicial court. This abolition has taken place on several oc-

casions although not in our recent history.
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In the "Report of the Joint Special Committee EstabUshed

to Investigate and Study the Matter of Justices De Saulnier and

Brogna" Senate Doc. No. 1253 of April 1972, the legislative

committee took note of the fact that the supreme judicial court

"asserted" 'the power and duty' as a matter of judicial admin-

istration to prevent a judge of an inferior court v/ho has been

guilty of serious judicial misconduct from exercising the powers

and duties of his office." The special committee added "em-

phasis" to the words "power and duty."

The special legislative committee made it clear that to have

a suggestion from the supreme judicial court to the governor

and the General Court that the General Court consider the case

of one of the two judges (De Saulnier and Brogna) but not the

other, would have been an unwarranted intrusion into the legis-

lative function. (Sen. 1253 of 1972 p. 23)

In the conmiittee report it is also stated that the committee

considered it to be important to determine whether or not the

findings of the supreme judicial court in its printed record are

sustained by the evidence is important in "resolving the legis-

lative question" whether steps towards impeachment or removal

should be taken:

".
. . only if impeachment or removal would be warranted upon

the findings of the Supreme Judicial Court. If the findings war-

rant such action — assuming them to be correct — then the

Legislature might have an independent responsibility to satisfy

itself upon the facts by a full scale hearing at which the commit-
tee would see and hear all the witnesses. If the findings warrant

no further action — assuming they are correct — then there is

no need to go behind them." (Sen. No. 1253 of 1972 p. 17-18)

It is perfectly apparent that the legislative committee was
fully prepared to give full consideration to the factual report

of the supreme judicial court in this matter, but it was not pre-

pared to abdicate an "independent responsibility" in case there

was any doubt in the matter nor did it consider that the judg-

ment of the supreme judicial court was final as to the removal

or impeachment of the judge. De Saulnier having resigned, there

was no need to act further.

In particular, the committee of the General Court indicates

that even if there is some impropriety and indiscretion for which
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a censure is in order, such things "do not so disable him from

effectively performing judicial functions as to require his re-

moval" (p. 23)

The legislative committee indicated an interest in the stan-

dards of judicial conduct. These canons have now been adopted.

On the specific question of the misconduct situation, this

special committee said:

—

".
. . there is urgent need to consider whether new procedures

are required for inquiring into charges if impropriety or other

unfitness. The suitability of the cumbersome machinery of

impeachment to modern conditions is open to question. Removal

by the governor upon address by the Senate and House of

Representatives would seem scarcely less cumbersome unless

a full hearing has been held by some other authorized body."

Elsewhere it is indicated that a "full hearing" is not consti-

tutionally required. Despite this, it seems grotesque that a judge

would be removed without a hearing.

A "Debatable" Power . . .

The special committee further comments in the DeSaulnier

case at Page 25:

—

"In Matter of De Saulnier the Supreme Judicial Court asserted

inherent power both to discipline judges as attorneys and to dis-

able them from performing judicial function. Matter of De Saul-

nier, 1971 A.S.1345 (S. 1146 of 1972 pp. 29-31). The rulmg

is not unprecedented either in the Commonwealth or other juris-

dictions. Matter of Ruby, 328 Mass. 542 (1951) Gordon v.

Clinkscales, 215 Ga. 843 (1960); In re Huff, 352 Mich. 402

(1958) In re Graham, 366 Mich. 268 (1962), 374 Mich. 104

(1964). The existence and extent of this power are debatable,

however, see Chandler v. Judicial Council of the Tenth Circuit,

398 U.S. 74, and its assertion, even if required by judicial duty,

always carries the risk of conflict between the legislative and

judicial branches."

Noting that the other states, "notably California, Illinois, and

New York have established modem commission procedures for

removing the unfit judge, and the fact that bills for this purpose

have been filed in the General Court, the committee states that

"the time is ripe for the Commonwealth to adopt new measures

ensuring the competence and integrity of the judges who man
its courts."
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Recently the constitution of the state of Vermont has been

amended as follows:

—

"The justices of the Supreme Court and the judges of all sub-

ordinate courts shall hold office during good behaviour for the

terms for which they are appointed. The Supreme Court in the

exercise of its disciplinary power over the judiciary of the state

may suspend justices of all subordinate courts from the judicial

function for such cause in such manner as may be provided by

law.

The General Assembly may establish procedures for the imple-

mentation of the provisions of this section." (Sec. 28c)

In the Vermont case at least, there is no question of a "de-

batable" power, as there seems to be in Massachusetts, at least

in the eyes of the twenty legislators who signed the committee

report. Some of the signers are both experienced legislators

and experienced lawyers, and they are drawn from all sections

of the Commonwealth and represent a wide variety of opinions

and interests.

Recent State Constitutional Action

In addition to the states mentioned in the committee report

of the De Saulnier case, Wyoming joins the Ust of states which

have revised their constitution in regard to judicial selection

or tenure. Now in Wyoming the Supreme Court may, on re-

commendation of a judicial supervisory commission, suspend a

judge without pay if he is convicted of a felony or crime in-

volving moral turpiture. In South Carolina the Supreme Court,

after hearing, can remove or retire from office any judge who
has a serious disability interfering with his capacity. In South

Dakota the legislature has been authorized to set up a Judicial

Qualifications Commission to hear complaints and conduct hear-

ings. The South Dakota Supreme Court has been given power

to remove, retire, disqualify or award censure. In Kansas judges

of inferior courts are now subject to discipline, suspension, and

removal for cause by the supreme court of that state. Georgia

has provided a Judicial Qualifications Commission which can

remove any judge or otherwise discipline him. In the Georgia

case the supreme court must review the decision of the com-

mission and can remove, award other discipline, retirement,

or even reject the recommendations of the commission. In Iowa

the supreme court can deal fully with judges of inferior courts
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by way of removal for good cause, and discipline on application

by the commission on Judicial Qualifications. In Florida there

is a judicial qualification commission which is empowered to

recommend to the Florida Supreme Court the discipHne, re-

moval, or retirement of state judges who are found in "Willful

or persistent failure to perform his duties, for a permanent dis-

ability which seriously interferes with performance of his duties,

or for conduct unbecoming a member of the judiciary." Minn-

esota can remove and discipline judges, for "incompetency and

unbecoming conduct" and other causes. A commission has been

established to make recommendations.

These new developments are reported in "Judicial Admin-

istration-! 972-1 973" by Fannie J. Klein and Ruth J. Wirztum

of The Institute of Judicial Administration. (N.Y.U. Law
School)

Professor Klein has commented recently on the New York

situation and indicates that impeachment, concurrent resolution

of both houses of the Assembly, and recommendation of the

governor with consent of the senate are the legislative procedures

there. These methods are rarely used. The New York "Court

on the Judiciary," which can be convened only by the Chief

Judge of the New York Court of Appeals, the presiding justice

of each Appellate Division of the Supreme Court, or the exec-

utive committee of the State Bar Association, is another method

used in New York. This "Court" was convened only three

times between 1947 and 1971 but was convened twice m 1972

and 1973.

In New York the Appellate Divisions of each judicial district

handle matters of less magnitude including investigations, and

the apparatus is convened only in major scandal situations.

Apparently the New York Court on the Judiciary is not

adequate in the eyes of some.

Prof. Klein reports that between 1969 and mid-1971, the

Judicial Relations Committee of the Appellate Division (New

York and Bronx Counties) handled sixty complaints. A sub-

stantial number of judges were reprimanded, one was publicly

censured, and in one case there was a recommendation that

the Court on the Judiciary be convened.
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A commission of the New York Assembly, the Dominick

Commission, made certain suggestions of interest according to

Prof. Klein:—

"The Dominick Commission has made suggestions which would

simplify New York procedures for monitoring judicial conduct

through the establishment of a continuing investigatory com-

mission independent of the existing administrative structure of

the courts. This new group would consist of three judges selected

by the presiding judges of the intermediate appellate court. These

judges would represent every tier of the court system. The New
York State Bar Association would have responsibility for the

selection of three lawyers, and the Governor would complete

the commission by designating three more lawyers as members.

This group would have authority not only to investigate but to

censure judges for minor violations. Where, after a confidential

hearing, the commission members decide that the misconduct

or incapacity warrant removal or retirement of the judge in

question, a public trial of the matter would be held before judges

sitting on a newly designed Court on the Judiciary. This Court

would have the power to order removal or retirement. An appeal

by the 'defendant' judge could then be taken to the New York
State Court of Appeals."

Removal Procedures in Other States

Source: American Judicature Society, Report No. 5

Judicial Discipline and Removal

Impeachment: All states except Delaware, Hawaii, Indiana

and Oregon.

Address: (28 states) Arkansas, Conn., Del., Hawaii, Kan.,

La., Maine, Md., Mass., Mich., Miss., Nev.,

N.H., N.Y., N.C., Ohio, Ore., Pa., R.I., S.C,

Tenn., Texas, Utah, Va., Wash., W. Va., and

Wise.

Recall by

Voters: Arizona, California, Kansas, Nevada, N. Dak.,

Ore., Wise.
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Courts on

Judiciary:

Judicial

Qualification

Commissions

:

Alabama, Delaware, Hawaii, Indiana, Iowa,

Louisiana, New Jersey, New York, North Ca-

rolina, Oklahoma, Texas, and Virginia.

Alaska, California, Colorado, Florida, Idaho,

Louisiana, Michigan, Nebraska, New Mexico,

Ohio, Oregon, Pennsylvania, Texas and Utah,

(also now South Dakota, Georgia, Florida.)

Illinois, Vermont and in Puerto Rico.

Commission

Procedure:

States

Considering

Commissions: Arizona, Ark., Ga., Ind., la., Kan., Minn.,

Mont., Va., W. Va., Wyo.

(Note: By 1973 Wyommg, S. Car., Kan., and

Minn, had given constitutional power to their

supreme court to remove judges)

The "Court on the Judiciary" is a special panel of judges

convened on the authority of certain chief justices or senior jus-

tices, and sometimes on the instigation of the bar association.

The "Judicial Qualifications Commission" is a non-judicial

body on which certain judges, lawyers, and members of the

public serve to receive and investigate complaints against judges.

An INDIVIDUAL can initiate an investigation by such a com-

mission. The commission generally gives its recommendations

to the supreme court of the state, but there are variations.

In Connecticut, Hawaii, Missouri, and New Jersey, there are

bodies which deal with disabled judges.

The above tables do not reflect the differences between the

states but are intended to present a general picture since New
York and New Jersey pioneered the concept (later followed

by California) in 1947.



P.D. 144 JUDICIAL COUNCIL 53

The Maryland Example

In May of 1973 the Court of Appeals of Maryland decided

the case of In re Diener, 304 A 2d 587 ( 1973) which involved

a proceeding to review the report and recommendation of the

Maryland Commission on Judicial DisabiUties that because two

judges of the Traffic Division of the Municipal Court of Balti-

more City had been engaged in conduct prejudicial to proper

administration of justice, they should be removed.

Prior to the estabUshment of this commission in Maryland,

a judge could be removed by impeachment, removal by the

Governor for the conviction of a crime, or because of incom-

petency or willful neglect of duty or misbehaviour in office, or

by address which required a two-thirds vote of the Maryland

General Assembly.

Maryland at least had power in its governor to act in cases

of incompetency, neglect of duty, or misbehaviour in office. In

Massachusetts we do not have this. In assessing the need for

some constitutional amendment, it is not possible to accept a

decision from the highest court of some other state as to the

powers of court in these matters. There must also be a careful

analysis of the constitutional authority under which the court

may act. The Diener case is a typical example of this.

In the Diener decision our own situation is reflected:

"By 1960, it had become apparent throughout the country that

impeachment, the traditional method of dealing with judicial mis-

conduct in 46 states, and address, available in a small number,

were too tedious, too cumbersome, and too expensive for fre-

quent use and that neither any longer offered a viable mechanism
for judicial discipline. In the decade between 1960 and 1970,

19 states, led by California, turned to deal with the problem."

Maryland provided a Commission on Judicial Disabilities in

1966 consisting of the three judges appointed by the governor,

one lawyer admitted for 15 years, and one public member. The
first statute read:

—

'The Commission may, after such investigation as it deems
necessary, order a hearing to be held before it concerning the

removal or retirement of a judge. If after a hearing the Com-
mission finds good cause therefore as aforesaid, it shall recom-
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mend to the General Assembly the removal or retirement, as

the case may be, of the judge."

The General Assembly was to review the matter on the law

and on the facts and may permit additional evidence. If there

was a two-thirds vote in each house, retirement or removal could

be ordered. In 1970 the membership of the Commission was

increased and then the Commission was directed to recommend

to the Court of Appeals rather than to the General Assemblv.

The amended law read:

—

"(b) Upon recommendation of the Commission that a judge

be removed from office or that he be retired, the Court of

Appeals, after a hearing and upon a finding of misconduct while

in office, or of persistent failure to perform the duties of his

office, or of conduct prejudicial to the proper administration

of justice may remove the judge from office or may censure

him, or the Court of Appeals, after hearing and upon a finding

of disability which is or is likely to become permanent and

which seriously interferes with the performance of his duties

retire the judge from office. A judge removed under this section

and his surviving spouse, shall have the rights and privileges

accruing from his judicial service only to the extent prescribed

by the order of removal."

A rather important consideration in the Maryland case is

this comment of the Court of Appeals:

—

"When our Constitution . . . was amended in 1970, it became

possible to censure, remove or retire judges in a proceeding

which supplemented the retirement and removal provided for

by ... (the constitution).

As we said early on we do not regard ourselves as bound

by the recommendation of the Commission. We have the power

to disregard its recommendation entirely, or to amehorate

or increase the recommended sanction, aU to the end that

the interests of justice may be served."

In the particular case, the Maryland court frankly conceded

that its decision "will be deemed unduly harsh by some" but

decided that in the interest of justice there was no reasonable

alternative.
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The precise nature of the statute which might be best suited

to the needs of Massachusetts, and the extent of the powers of

any Judicial Qualifications Commission are matters that can

be determined by the General Court.

To permit the enactment of such statute as the General Court

may desire, we now confine ourselves to a suggestion for an

amendment to the Massachusetts constitution.

We recommend the following:

—

1974 DRAFT ACT

ultjp Qlontmattujfaltlj of illaasarliuspttfl

In the Year One Thousand Nine Hundred and Seventy-Four

PROPOSAL FOR A LEGISLATIVE AMENDMENT
TO THE CONSTITUTION

Relative to the Discipline, Censure, and Removal of Judges

A majority of all the members elected to the Senate and House
of Representatives, in joint session, hereby declares it to be ex-

pedient to alter the Constitution by the adoption of the following

Article of Amendment, to the end that it may become a part

of the Constitution (if similarly agreed to in a joint session of

the next General Court and approved by the people at the state

election next following):

ARTICLE OF AMENDMENT

The Constitution is hereby amended as follows:

Article 1. In addition to the provisions contained in chapter

III and Articles of Amendment LVIII, XXXVII, and LXXV
and in the manner which shall be provided by statute and not-

withstanding the existing provisions of chapter III and Articles

of Amendment LVIII, XXXVII, and LXXV, a judge of any
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court may be censured, suspended, or removed from his judicial

office by the Supreme Judicial Court for conduct that brings the

judicial office into disrepute, including but not limited to:

(a) Conviction in a court of this or any other state or of the

United States of a crime punishable as a felony or a crime

involving moral turpitude; or

(b) Wilfful misconduct in a judicial office; or

(c) Habitual failure to perform judcial duties; or

(d) Habitual intemperance.

1974 LEGISLATIVE NOTES

Several bills were filed for a constitutional amendment to cover the appoint-

ment and/or removal of judges. They include S. 174; H. 1234 and H. 2616.

H. 1234 of 1974 would place the removal power directly in the Supreme Judi-

cial Court without the establishment of any sort of commission.

S. 174 and H. 2616 propose a commission (as a constitutional provision) which

would make recommendations to the supreme judicial court.

The Judicial Council recommendation is for a constitutional amendment which

would permit legislative action to establish a commission to make recommend-

ation or to permit the supreme judicial court to act without such a commission.

It does not appear to be necessary to set forth the precise details in an amendment.

If the general court and the people approve an amendment, a statutory procedure

can be provided, and further than that, a statutory scheme which proves in-

appropriate can be improved by amendments from time to time.

APPENDIX

LEGISLATIVE REMOVAL OF JUDGES UNDER THE

MASSACHUSETTS CONSTITUTION

It is fortunate that none of the fears of the truly great con-

stitutional lawyers of our Commonwealth in its early years have

ever been realized. Our people have never, since 1859, per-

mitted legislative action to "gratify the wishes of a (political)

party" by indulging in the removal of a judge or a group of

judges.

In the constitutional convention of 1820, Lemuel Shaw of

Boston, a delegate who was to later become the chief justice of

the supreme judicial court, posed the supposition that a political
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party, from some temporary triumph, might remove judges when

the justice of it is not manifest. If later this poHtical party is

put down, would not the successors in office say that it was an

act of justice to put the recent judicial substitutes out of office?

Would not such a state of affairs, queried Shaw, after one or

two changes put the entire judicial system entirely at the will of

the prevailing party?

Shaw explained very carefully to the delegates of the 1820

convention that the independence of one department of the

government from the other has been considered one of the most

important political improvements of modern times. He asserted

that this principle is set forth in the "Defence of the American

Constitution." He said the principle had been adopted by all

enlightened governments in the world.

The judges, said Lemuel Shaw, are made independent of the

crown and of the people.

But is this true in Massachusetts under our original con-

stitution of 1780?

Are the judges made independent of the "crown" and "of the

people?"

If judges are not faithful, they may be impeached, and this

still carries out the principle that a judge holds his office during

good behaviour. Infidelity is not "good behaviour."

There are other cases, indicated Shaw, where by loss of rea-

son, or for other causes so manifest as to command a general

assent there should be a provision for removal of the judge, with-

out impeachment.

The Heart of the Removal Process

Lemuel Shaw, speaking in the 1820 constitutional conven-

tion, the first since the adoption of that constitution in 1780,

said that since removal does not imply misbehaviour, if the rea-

son for removal cannot be made so manifest as to command the

assent of a great majority of the Legislature, of two thirds at

least, there can be no necessity (i.e. authority) for removal.
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Examine Shaw's argument with care: —
As the constitution was written in 1780, the judges hold their

office at the will of the majority of the Legislature.

Shaw indicated with both pride and pleasure that this power
of removal, without assigning any cause, had not been abused

prior to the year 1820, but Shaw said it was capable of being

abused.

The particular constitutional issue on which Shaw spoke

was a res of the 1820 convention which read: —
"Resolved, That the first article of the third chapter of the con-

stitution respecting the judiciary power ought to be amended, so

that aU judicial officers duly appointed, commissioned and
sworn, shall, except when the constitution otherwise provides,

hold their offices during good behaviour; but the governor, with

the consent of the council, may remove any judicial officer upon
the address of two thirds of the members present of each house

of the Legislature."

The 1780 constitution says: —
"Provided, nevertheless, the Governor, with consent of the

Council, may remove them upon the address of both Houses of

the Legislature.

It was Daniel Webster who offered an amendment to the

resolution under debate which shunted aside the question of

whether a simple majority, as originally provided in the 1780

constitution, or the two thirds of those present indicated in

Joseph Story's resolution (above) would be the test. Webster's

resolution read: —
"Resolved, that it is expedient so to amend the constitution as to

provide that no address for the removal of any judicial officer,

shall pass either house of the General Court, until the causes

of removal are first stated, and entered on the journal of the

house in which it originated, and a copy thereof served on the

person in office, that he may be admitted to a hearing in his

defence."

It was Webster's resolution which became the "ninth" article

of amendment adopted by the 1820 constitutional convention.

In presenting this "ninth" and other articles of amendment to

the people of Massachusetts in an "Address to the People" dated

Jan. 9, 1821, the convention said: —
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"An independent judiciary is a fundamental principle of a free

government. We cannot so well express our sentiments on this

important subject, as by referring to the twenty-ninth article of

the declaration of rights.

It is there "said, 'It is the right of every citizen to be tried by

judges as free, impartial, and independent, as the lot of humanity

will admit:' and therefore, 'that judges should hold their offices

as long as they behave themselves well.'

The judges have not such tenure of office, unless the constitution

be understood to mean, that they are not liable to removal until

they have had an opportunity to show that the alleged causes for

removal are unfounded, or insufficient. The Legislature, in re-

moving a judge, exercises not only a discretionary, but a judi-

cial power.

Judgment cannot justly be given, in any case affecting any inter-

est, even of the humblest citizen, unless the cause has been

first stated, and it has been permitted to him to show, what he

considers to be the truth of his case.

It cannot, then, be consistent with the plainest principles of

justice, that the public functions of a citizen, and perhaps his

reputation, may be taken from him, without any other notice

from those who may exercise such power, than that they have

exercised it, and that his relation to the public has ceased.

In whatever estimation we may hold the rights and interests of

any individual who sustains a high judicial office, it is rather

the public right and interest, which move us to propose the

subjoined amendment. (Webster's resolution)

The people can have no dearer interest in anything pertaining

to government than in the interpretation of the laws and in the

administration of justice, affecting life, liberty, property, and

character. The constitution, with the explanatory amendment
which we propose, secures to the people the unquestionable

right of removing the unfit, the unworthy, and the corrupt,

while it secures to them the no less valuable right of pre-

serving to themselves, the able, the upright, and the independent

magistrate.

We propose, therefore, so to amend the constitution as to re-

quire that no judicial officer shall be removed from office untU

the alleged causes of removal are stated on the records of the

Legislature; nor until the individual, thereby affected, shall have

had an opportunity to be heard."

At the state election on April 9, 1821, the vote on the ninth

article was 12,471 in favor, 14,518 opposed.
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From that time to 1974 the only change in the 1780 consti-

tution Chapter III, Article I is to allow the governor, with the

consent of the council, and after due notice and hearing, to

retire a judge because of "advanced age or mental or physical

disability."

In 1820 Webster said that under our 1780 constitution, it

was not made necessary that the two houses should give any

reasons for their address or that the judge should have an oppor-

tunity to be heard.

Webster said that this arrangement was against "common
right" and "repugnant to the general principles of government."

Nevertheless, he recognized that it was the letter and spirit of

the constitution. Webster said that a judge's commission pur-

ports to be on the face of it "during good behaviour", and the

judge has interest in the office.

Webster's argument on this issue is one of the more vigorous

and lucid on the subject.

The "Great Daniel" said that the interpretation he gave to

the 1780 constitution was that the legislature could deprive the

judge of his office without trial or accusation.

This, said Webster, was manifestly to place the judges at

the pleasure of the Legislature. The question to Webster was

not what the Legislature probably wiU do but rather what they

may do.

If the judges hold their offices only so long as the Legislature

sees fit, Webster contended that they were not independent men
incapable of being influenced by hope or by fear. The tenure

of their office is not independent, and the general theory of the

principle of the separation of powers in the three branches of

the government is not preserved.

Webster contended that if the Legislature could remove a

judge without cause or hearing, the branches of government

were not co-ordinate and independent. Could the General Court

permit an act to pass permitting the governor or some judges

to remove a senator or a member of the house of representatives

from office?
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Later in the convention Henry H. Childs of Pittsfield stated

that he was against any changes in this part of the 1780 con-

stitution because provision for notice of the charges and hear-

ing placed the proceeding on the footing of an unpeachment

and that the object of an address was to permit removal when

it was the "universal sentiment in the community" that the

judge was disqualified from office.

James T. Austin, noted Boston lawyer and Commonwealth

Attorney, made an assessment of the address procedure which

is of interest. Commenting that the impeachment procedure

called for a grand inquest in the house of representatives and

a trial before the senate, Austin noted that removal by address

did not suppose a crime. Austin did not endorse Webster's

resolution calling for notice of the charges and a hearing in the

case of an address. "Are there to be two trials?" in an address,

said Austin, "when in an impeachment there is but one?" Aus-

tin believed that the requirement of the bringing of specific

charges and a trial so obstructed the course of a removal by

address that if the 1780 constitution was amended as Webster's

resolution provided, the removal by address would never be

used.

Suppose the case is one where there is a loss of public

confidence said Austin, and the usefulness of the judge was

destroyed for some reason. Austin would be for his removal

but contended that if witnesses were to be summoned to prove

specific charges, it would be impossible to remove him. One
comment is particularly noteworthy:—

A man may do a vast deal of mischief and yet evade the penalty

of the law — a judge may act in such a manner that an intelli-

gent community may think their rights in danger and yet com-
mit no offence against any written or unwritten law.

A "Check on the Judiciary"?

Austin said that he had heard of men being elevated to high

judicial stations not because they were the most able and most

learned but because they stood in the front ranks of their party.

They are but men and ought not to be above responsibility.

It was urged as a reason for their entire independence that

they are called on to decide on the constitutionality of the acts

of the Legislature. Austin admitted that the judges had this



6E JUDICIAL COUNCIL P.D. 144

right and that it was an indispensable check on the Legislature.

He posed this constitutional inquiry:

Was there to be no check on the judiciary? Were the judges

elevated to an atmosphere where they would have none of the

prejudices and strong feelings of other men? The power of re-

moval was the necessary check on the Judiciary.

According to Austin, a man might bear for a little while with

tyrannical laws and a tyrannical executive, but no man could

bear a judiciary power that was not honest and upright, how-

ever distinguished by learning.

Austin's position was that the removal by address in the

1780 constitution was the EngUsh principle. He said that this

principle was not in the constitution of the United States but

that the nature of the United States government was different.

The words of Joseph Story of Salem, another delegate to

the 1820 convention, are now significant. Story beUeved that

a judge should not be removed by a bare majority of the

legislature.

Story pointed out that the idea of holding office "during good

behaviour" was clearly indicated in the constitution but that

in another clause, this was not so. Removal could be accom-

plished for no cause and with no reasons given.

Story even went so far as to indicate that a powerful indi-

vidual who was unwilling to trust his cause to a certain judge

may, if he has influence enough to excite a momentary pre-

judice and command a majority of the Legislature, obtain the

removal of that judge. In Story's words:

He does not hold the office by the tenure of good behaviour,

but at the will of a majority of the Legislature, and they are not

bound to assign any reason for the exercise of their power.

Sic volo, sic jubeo, stet pro ratione voluntas. This is the pro-

vision of the constitution, and it is only guarded by the good

sense of the people.

Story's disHke of the original provision of the 1780 consti-

tution was very deep. His own integrity beyond question, he

said that the humblest citizen cannot be touched without a

right to be fully heard and to make his defense — should this

right be denied to a judge?
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To take away the dearest possession of a judge — character

— let it be done openly — in the face of day — and in the

presence of those who attack.

Let not the reputation of the judge who has spent his whole

life in labor and study, and whose youth and old age has been

devoted to public service, be taken away at the beck of a pop-

ular demagogue, and not let his children have the means of

knowing the cause, which they who do the injury would blush

to tell. After a single removal had been made, no man worthy

of the place would accept the charge.

The 1853 Issue

By the time of the next constitutional convention in 1853,

the question was not so much concerned with the removal of

judges but with the election of judges.

The Whigs were uninterested in any election of judges, and
the Democratic party platform did not allude to any change to

an elected judiciary. The "Free-Soil" compromise party which
listed the forces of "Young America" in its ranks, including

Henry Wilson, and Messrs. French, Wood and others, favored

the election of judges and the particular rejection of Whig judges.

Cited was the same 29th article of the Declaration of Rights

in the Massachusetts constitution which states:

—

"It is essential to the preservation of the rights of every indivi-

dual, his life, liberty, property and character, that there be an
impartial interpretation of the laws and administration of just-

ice. It is the right of every citizen to be tried by judges as free,

impartial and independent as the lot of humanity will admit.

It is therefore not only the best policy, but for the security of

the rights of the people, and of every citizen, that the judges of

the supreme judicial court should hold their offices as long as

they behave themselves well."

One of the non-Whigs at the 1853 constitutional convention

was Richard H. Dana of Cambridge (representing Manchester),

and it is clear that he had no doubt as to the power of removal

of a judge:

—

"Having shown gentlemen why we should have an independent

judiciary, let them point to me one single reason why we should

make the change, (i.e. to an elected judiciary). There is no

popular demand for it, and there has not been one single case of
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complaint. We have the power of removal. How many judges

have been impeached in this state? Not one in my day. Has a

judge been removed by the legislature? But one, and none in my
day. What does that indicate? It indicates that it has not been

found necessary. And what does that indication prove? It proves

that we have a tribunal as impartial as the lot of humanity wiU

permit. Our judges, let gentlemen bear in mind, are not irrespon-

sible. They may be impeached; they may be removed by a vote

of the legislature. The gentlemen recollect that, at this moment,

it requires no more power to remove a judge of the supreme

court than it does to change a man's name; that on a vote of

the two branches of the legislature, the governor can remove

a judge of the supreme court; that a conviction in one tribunal

after impeachment by another, may remove him from all office

forever. What more reponsibility do gentlemen want? It is not

a question of responsibility. It is a question of dependence.

Dana contended that election of judges was "the rashest act

that a sober community ever committed, but he was not chal-

lenged on his interpretation of the 1780 constitution and the

removal of judges.

In commenting on the removal problem discussed at the 1853
convention, George T. Curtis (under the pen name of Phocion)

said:

—

"(Removal by Impeachment or address . . .) is the only mode
of removing a judge, or taking him out of the public service,

that is consistent with the independence of the Judiciary and

the real interests of the people. It is so, first because it keeps

the power of the different departments of the government distinct

and prevents either of the two others from exercising political

control over the judiciary ..."
"... in the second place that a removal by address or im-

peachment is vastly to be preferred, because it requures a for-

mal public investigation into the facts of competency and

fidelity. The great maxim that 'no man should be condemned
unheard' is in this case important, not only to the rights of an

individual, whose reputation and usefulness may be involved,

but it is equally important to the public interests, because the

public ought not to be deprived of the services of a judge, with-

out a careful, open, public and responsible finding of the fact

that he is unfit for the station which he fiUs. Place your judges

in any other position, and you may be deprived of their services

at the instigation of a demagogue, through the malice or the

selfishness of party, or by the machinations of some powerful

individual, whose scheme of private rapacity, injustice or op-

pression it may have been their duty to crush.
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In the third place, a removal by impeachment or address is a

far better security for good conduct in judges, if they are men
fit for the position, than any such plan of dropping them out of

office 'without observation' can ever become."

In his comments on the removal problem in 1853, J. G.

Palfrey said:

—

"But it is argued that we ought to have some method of relief

from incompetent and unfaithful judges. No doubt we ought;

and we have it already in perfection. Passing by the process

of impeachment, nothing can be easier nor more summary than

that procedure provided by the present constitution, of removal

by address of the two Houses to the Governor. It is a prompt,

efficient, infallible remedy for every case that can be supposed

of general dissatisfaction. In its practical operation, it goes far

to insure the object of delicacy professed to be aimed at by the

proposed new provision; viz the retirement 'to private life, with-

out violence or ungracious circumstances, and scarcely with ob-

servation'. For it can hardly happen that, when the public dis-

satisfaction becomes so manifest as to threaten the removal of

a judge by address, his own feelings, or the interference of his

friends, will not lead him to anticipate that step by a voluntary

resignation. If it could ever happen, it would be only in a

case of a judge who was so confident of the correctness of his

course that he would stand by it to the last, defy the conse-

quences, and, by giving the greatest possible solemnity and pub-

licity to the issue made, throw himself on the judgment of pos-

terity. And that is just the kind of judge that it concerns the

public not to part with on any terms."

The undercurrent at the 1853 convention, so far as related

to the judicial tenure issue, was the fugitive slave issue (and

to a much lesser extent the issue of liquor prohibition) which

arose when judges of state courts were obliged to give full faith

and credit to the judgments of courts in other states which or-

dered the return of a slave to his master. Massachusetts for-

bade state officers to interfere with the personal liberty of such

fugitives, and it was Judge Edward G. Loring of the Suffolk

Probate Court, acting in his dual role as U.S. Commissioner,
who was the principal target for removal. Delegate French of

New Bedford summed it all up:

—

"Let our judges be elected by the people, and you will never

be told that they (i.e. Shaw) crawl under chains to reach their

benches, or turn their backs upon an application for a writ of

habeas corpus in behalf of a poor colored man, equally with us
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entitled to life and liberty, who (i.e. Burns) shall be kidnapped

in the streets of Boston, locked up in an upper chamber of your

chained up courthouse, guarded by fifteen hundred wealthy mer-

chant's gentlemen of property and standing finally in the 'gray

of the morning' marched in a hollow square of the armed

police of this city, over the very spot, of revolutionary memory,

which was moistened by the blood of Attucks, and put on board

the brig 'Acorn' bound South, whilst the soldiery shall be

sleeping upon their arms in Faneuil Hall."

Judge Loring was removed in 1858, not for unfaithfulness,

but clearly because of the "universal sentiment" of the comm-

unity as expressed in the majority votes of the House and Sen-

ate. The technical charge against Loring was inconsequential;

he was in fact a victim of partisanship which demanded his head

for a violation of the "unwritten" or the "higher" law which

denied the clear mandate of the U.S. Constitution that full

faith and credit must be given. Had the political forces been

more sure of themselves, they might have also attempted to

remove Chief Justice Shaw for he, in their eyes, was equally

guilty along with Loring.

The 1918 Convention

The 1918 constitutional convention argued the tenure question

also and at that time the undercurrent dealt more with the al-

leged unresponsiveness of the judicary to the legitimate demands

of organized labor. A proposal for a seven year term for judges

was rejected by a delegate vote of 125 to 32.

Dishonesty is by no means the sole reason for the exercise of

the power in the Legislature to remove a judge. Chief Justice

Shaw, when he was manager of the impeachment trial of Judge

Prescott in 1821, said:

"By the constitution, which is a law of the highest nature, every

officer is bound to take an oath faithfully and impartially to

perform and discharge all the duties incumbent upon him as

such officer, according to the best of his abilities and under-

standing, agreeably to the rules and regulations of the constitu-

tion and the laws of this Commonwealth. To perform these

duties faithfully and impartially, he must understand them, and

he must use due diligence to acquaint himself with them. I should

therefore hold that any gross and continued neglect of the ordi-

nary means of information, as if an officer were to disregard

those public statutes which are made from time to time, and
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the knowledge of which would be necessary to the inteUigent

and proper discharge of the duties of his office, or if the judge

of an inferior court should willfully neglect to inform himself

of those adjudications of superior courts, which as precedents

ought to bind and govern him; or in any way should willfully

neglect the means of qualifying himself for the faithful and

intelligent performance of his duties, such neglect would be

misconduct punishable by impeachment."

It would appear that there is a possible dispute as to whether

a judge ought to be removed for his "perversity, or habitual

disregard of judicial propriety" or his "inflexible enforcement

of opinions which were inconsistent with the performance of

his duties," and were as well "incorrect in point of law." Should

such perversity continue to the point that the "universal senti-

ment in the community" was outraged, it would be for the Gen-

eral Court, alone, to decide whether such a judge ought to be

removed, impeached, or let be.

F. POWERS OF THE CHIEF JUSTICE OF THE SUPERIOR
COURT

SENATE . . . (1973) ... No. 632

An Act relating to the powers and duties of the cmEF justice

OF THE SUPERIOR COURT.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 14A of chapter 212 of the General Laws is hereby

2 amended by inserting before the first paragraph the fol-

3 lowing paragraphs:

—

4 The chief justice of the superior court shall be auth-

5 orized to require uniform practices, to prescribe official

6 forms, forms of blanks and records, and to superintend

7 the keeping of records by clerks. The chief justice shall

8 have general superintendence of the superior court inclu-

9 ding clerks and other officers; but, except as otherwise

10 provided by law, shall have no power to appoint any such

11 officers. Without limiting the generality of the foregoing,

12 the chief justice shall require records to be kept which

13 shall be available to the general court and which shall
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14 show the number of sessions held and the dates thereof,

15 the names of the justices holding sessions of the court and

16 any other information which may generally assist in the

17 determination of the nature and volume of, and the time

18 required to complete, all work done by the court.

19 In the case of the refusal or failure of any justice,

20 clerk or officer of the superior court to comply with any

21 order of the chief justice of the superior court in the per-

22 formance of his duties and powers, the chief justice shall

23 report such person or persons to the chief justice of the

24 supreme judicial court with a statement of such non-com-

25 pliance, and, upon a finding, made after a hearing by said

26 chief justice or any justice of the supreme judicial court

27 to whom said chief justice may refer the matter, that such

28 person has not complied with such order of the chief jus-

29 tice of the superior court, the supreme judicial court shall

30 forthwith make an appropriate order as to the matter

31 involved.

32 To promote co-ordination in the work of the court,

33 the chief justice of the superior court may call a conference

34 of any or all of the justices of the superior court or other

35 officers connected with such court, and all related ex-

36 penses of such justices or officers for attending any such

37 conferences shall be paid by the commonwealth. The

38 chief justice may from time to time report to the govenor

39 and to the general court his recommendations, with drafts

40 of legislation necessary to carry such recommendations

41 into effect, delative to any matters affecting the admin-

42 istration of the superior court.

This bill does not add significantly to the present powers,

authorities, and responsibilities of the chief justice of the superior

court. All of the inherent powers of this collegiate judicial tri-

bunal cannot be easily reduced to statutory language any more

than can the term "general superintendence" be definite and

precise. When a statute is drafted outlining certain powers

and granting certain authority to any officer or agency, com-

mission or tribunal, it is inevitable that before too long an argu-

ment will be made that such a statute limited the grantee in ways

which were not thought to be limited at all.

G.L. c. 212 s. #14A now reads as follows:

§ 14A. Sittings; chief justice to establish. Subject to section

thirty-seven of chapter two hundred and fourteen, the chief

justice of the superior court shall establish from time to time a

regular sitting or regular sittings of said court at each of the

places named in section fourteen of this chapter, may establish
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special sittings and separate sessions of regular or special

sittings at any of said places, may establish sittings for

naturalization of any city or town, and may designate the

class or classes of business for which any sitting or session is

established. Regular sittings heretofore established by said

chief justice shall, unless changed, be held at the same times

and places from year to year, but may be changed at any time

by him subject to the provisions of section fourteen. An order

establishing or changing the time or place of a sitting in any

county shall be entered on the records of the court in such

county, and public notice shall be given by posting a copy of

such order in the office of the clerk in such county within fifteen

days after the date thereof, or otherwise as said chief justice

may direct. Added St. 1932, c. 144, § 2.

In our opinion the chief justice of the superior court now
has the authority and the general responsibility to deal admin-

istratively with the various matters covered by lines 4-17 of

S 632. Some of the statistical records mentioned in this pro-

posed legislation are now kept by the Executive Secretary of

the Supreme Judicial Court and are published by him in an

annual report. This report under "Superior Court" contains

information which would assist the general court in the deter-

mination of the work of the superior court. Other information

can be supplied by the administrative assistant to the chief jus-

tice as required.

We specifically oppose the provisions found in lines 18

through 29 of S 632.

The superior court has existed since 1859 as the successor

to the Court of Common Pleas. It is a collegiate body in which

every justice has the same authority as every other justice with

the chief justice as the administrative head, with the authority

to assign judges.

If there is doubt as to the administrative powers of the chief

justice of the superior court, a statute, in a single sentence,

could provide:

—

The chief justice shall have general superintendence of the

superior court.

The proposal in lines 18 through 29 is that if the chief

justice issues an order to a justice and such justice (or other

officer of the superior court) fails to comply, the matter shall

be reported to the chief justice of the supreme judicial court.
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Thereafter, there is to be a hearing either by the chief justice

of the superior court, or a single justice of the supreme judicial

court (apparently at the discretion of the chief justice of the

supreme judicial court).

The proposed legislation fails to come to grips with the pro-

blem. Assuming for the moment a particular justice refused

to comply with some order of the chief justice which was not

of great magnitude and one which did not amount to judicial

misconduct, persistent failure to perform judicial duties, or con-

duct prejudicial to the administration of justice that brings the

office into disrepute, what then? In every instance would there

be a reference to the supreme judicial court? The statute, as

written, would require this when any order was neglected.

Logic and sound management practice simply demands that

if there is to be anyone with general superintendence over the

superior court and administrative authority in the first instance,

that person is and should be the chief justice of the superior

court. It is within the power of the chief justice of the superior

court to convene committees of that court to consider a variety

of matters including the matter of the adoption of rules for the

superior court.

If strengthening is needed, it seems preferable to establish

some procedure for the chief justice of the superior court to

act directly in the first instance to rectify the situation arising

from the failure of any justice, clerk, or officer of the superior

court to comply with an order of the chief justice in the per-

formance of his duties and powers. Whether such a matter

should be referred to a committee of justices or handled di-

rectly by the chief justice is a matter for consideration.

Pending the provision for some different procedure, the

chief justice of the superior court does not need statutory auth-

ority to transmit a report to the supreme judicial court relative

to some justice, clerk, or other officer of his court.

The recital by the supreme judicial court in its opinion in

the matter of the disbarment of Edward J. De Saulnier, then

a justice of the superior court, indicates what in fact was done

by Chief Justice Mc Laughlin:

"On September 28, 1971, the Chief Justice of the Superior

Court filed a petition for the appointment of counsel, stating
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that he had been engaged in the investigation of 'charges and

allegations of misconduct of two Judges of the Superior Court.'

This misconduct was 'averred principally at least, to have

taken place with respect to a criminal case in Middlesex County

but is not necessarily confined thereto.' On the basis of his inves-

tigation the Chief Justice of the Superior Court stated his opin-

ion that public interest required prompt presentation of an in-

formation to the full court 'setting forth allegations concerning

the matters investigated' and sought 'that a thorough judicial

inquiry into such matters be instituted forthwith by the full court

in such manner as the full court may hereafter determine.' It

was stated in the petition that in the public interest and in fair-

ness to all concerned the information should be prepared by

independent counsel selected by the full court."

Elsewhere in the opinion in the De Saulnier case, the court

stated that any attempts by anyone to interfere or tamper with

a judicial disposition "should be immediately reported by the

judge so approached to the Chief Justice of his court." Ob-

viously that Chief Justice is expected to review the matter and

if it is such that action is necessary the only present procedure

available is to forward the case to the supreme judicial court.

We are aware that proceedings could be started in the General

Court for address or impeachment.

Since the proposed legislation adds nothing of substance to

the existing powers of the chief justice of the superior court,

and since it provides no machinery for the handling of matters

which are "problems" rather than instances of serious mis-

feasance, malfeasance or non-feasance, we fail to see its value.

If this bill were to be enacted the superior court and its chief

justice would be no further along with a solution to the problem

of dealing with judicial "misconduct" than at present.

We fail to see that this legislation is necessary and believe

that it will result only in confusion and in a false sense of the

accomplishment of some result which in our considered jud-

gment can only be accomplished by a constitutional amendment
and a statute which creates that variety of commission to deal

with judicial misconduct that is desired by the general court.

In the canons of judicial conduct that are now embodied in

Rule 3:25 of the Rules of the Supreme Judicial Court effective
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on January 1, 1973, there is a section on "Administrative Res-

ponsibilities" which reads in part:

—

"(1) A judge should diligently discharge his administrative

responsibilities, maintain professional competence in judicial

administration, and facilitate the performance of the admin-

istrative responsibilities of other judges and officials.

(2) A judge should require his staff and court officials sub-

ject to his direction and control to observe the standards of

fidelity and diligence that apply to him."

Also important in the new code of judicial conduct is Canon 1

:

"A Judge Should Uphold the Integrity and

Independence of the Judiciary

An independent and honorable judiciary is indispensable to

justice in our society. A judge should participate in establishing,

maintaining, and enforcing, and should himself observe high

standards of conduct so that the integrity and independence

of the judiciary may be preserved. The provisions of this Code
should be construed and applied to further that objective with-

out any limitation upon the Supreme Judicial Court in the

exercise of its power of general superintendence, whether sta-

tutory or inherent, in areas not delineated in the Code."

Despite all of this, it remains an inescapable fact that the

Supreme Judicial Court cannot remove a judge from office al-

though it may disbar him as a lawyer.

It seems also true that we should not now attempt to build

a system of judicial administration that buries the supreme ju-

dicial court under a load of minor controversies that should be

resolved at a lower level and in a different manner.

There is merit in lines 30 through 39 of S. 632 and we re-

commend a draft act designed to provide further for conferences

of the justices of the superior court or other officers connected

with the court.

In every profession and calling there is a need for continuing

education and discussion of new developments and trends. Else-

where we have indicated opposition to a special environmental

court but we point out here that conferences of the justices of

the superior court designed to acquaint them more fully with

the dramatic impact of environmental cases are the sort of sem-

inars and discussions which would be most useful. The infor-

mation and materials presented by appropriately informed per-
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sons at such seminars would be free from the inherent parti-

sanship that exists during a Htigated case.

Organizations such as the New England Law Institute and

Massachusetts Continuing Legal Education, Inc. are presenting

this type of conference and seminar for members of the bar.

1974 DRAFT ACT

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

For the better and more efficient discharge of its business, the

chief justice of the superior court may, from time to time, call

a conference of any or all of the justices of the superior court

or other officers or employees connected with said court. All

expenses for such conducting of such conferences and all re-

lated expenses of such justices, officers, or employees in at-

tending said conferences shall be paid by the commonwealth.

The chief justice may from time to time report to the governor

and to the general court his recommendations, with drafts of

legislation necessary to carry out such recommendations, rela-

tive to any matters affecting the administration of the superior

court.

G. EQUITY POWER IN CONSUMER CASES

SENATE . . . a973) ... No. 675

An Act giving the district courts equity power in the area of

unfair and deceptive trade practices.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 9, Subsection 1 of Chapter 93A of the General

2 Laws is hereby amended by adding after the word "the"

3 in the sixth line thereof the words "district or" and by
4 adding at the end of that section the following sentence,

5 "the district courts shall have all equity powers necessary

6 for the enforcement of this act." Thus the section will

7 read as follows:
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8 Any person who purchases or releases goods or ser-

9 vices primarily for personal, family or household pur-

10 poses and thereby suffers any loss of money or property,

11 real or personal, as a result of the use or employment of

12 another person for any unfair or deceptive act or practice

13 declared unlawful by Section 2 or by any rule or regu-

14 lation issued under paragraph (c) of said Section 2 may
15 as hereinafter provided, bring an action in the district or

16 superior court in equity for damages and such equitable

17 relief, including an injunction, as the court deems to be

18 necessary and proper. The district courts shall have all

19 equity powers necessary for the enforcement of this act.

Under the so-called "Consumer Protection" law, G.L. c. 93A
section 9(1), any person can bring an action for himself in

the superior court in which he seeks injunctive and other equi-

table relief. In addition section 9 (2) provides that a class ac-

tion may be commenced under certain conditions and again this

type of proceeding is to be brought in the superior court.

We believe that the superior court has the wide range of ex-

perience with equity jurisdiction which the district courts do

not have.

The fees for filing a case in the superior court are now the

same as in the district court, and in our opinion a temporary

restraining order or preliminary injunction is obtainable, par-

ticularly in urban areas, as quickly, if not more quickly, in the

superior court than in a district court.

We are particularly concerned that class actions be confined

to the superior court as is now the case under chapter 93A.

Chapter 93A is a statute which has existed less than five

years and one which provides an equitable remedy for persons

upon whom deception has been practiced. We recommend

jurisdiction over this type of case not be expanded.

Separate Opinion of Mr. Hall

Mr. Hall dissents from the view of the majority and sup-

ports the concept of granting equity power to the district courts,

including authority to grant injunctive relief, in the area of

unfair and deceptive trade practices.
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H. STUDY OF THE DISTRICT COURTS

Resolves of 1973, Chapter 151:

RESOLVED, That the judicial council be requested to investi-

gate the feasibility of restructuring the district court system to

provide for trial by both six and twelve man juries, for full-time

judges only, for full-time prosecutors, with part-time assistants,

and for exclusive jurisdiction in civil cases where the ad damnum
is less than fifteen thousand dollars, and to include its conclu-

sions and its recommendations, if any, in relation thereto, to-

gether with drafts of such legislation as may be necessary to

give effect to the same, in its annual report for the current year.

This resolve reached us very late in the year and we have

been obliged to place the matter on our agenda for the year

1974 in order to prepare a worthwhile report.

We have consistently urged the abolition of "part-time" jus-

tices in the district courts. We have supported the six-man jury

trial in the district courts, and we have recommended twelve-

man jury trials in certain cases in the Boston Municipal Court

if adequate facilities are available for the jury panels.

We note the distinct trend for the professionally trained pros-

ecutor in the district courts in lieu of the police officer. We
shall prepare a complete report during 1974. There have been

many studies of the district courts. The Special Conmiission

of 1963 under Ch. 158 of the Resolves of 1963 filed a report

on some of these matters — H 3450 of 1964 and a dissent was
also distributed at that time. H 3535 of 1962 relates to similar

matters.

Our conclusions and recormnendations will be published in

our 50th Annual Report for 1974.

1974 LEGISLATIVE NOTES
^H. 1432 and H. 2193 of 1974 propose six-man jury trials in criminal, civil, and
juvenile cases all in the district courts, either initially or on appeal. H. 1431
would phase out special justices, and H. 2043 and House 2596 would phase out
special justices and phase in a circuit system. H. 1022 would allow more use of
district court judges in superior court, and S. 549 calls for pre-sentence investi-
gations. We would include these subjects in our consideration.
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II PRACTICE IN THE
COURTS

A. Videotape Depositions

B. Voluntary Associations — Service of Process

C. Trustee Process, Attachments, Repossessions and

Proceedings After Judgment

A. VIDEOTAPE DEPOSITIONS AND TRIALS

HOUSE . . . (1973) ... No. 5312

An Act establishing procedures for the taking of oral deposi-

tions AND other evidence BY VIDEOTAPE.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Chapter 233 of the General Laws is hereby amended
2 by inserting after section 63 the following seven sections:-

3 Section 63A. Depositions by videotape may be taken

4 by a party to an original civil proceeding pending in the

5 supreme judicial court or to a civil proceeding pending in

6 the superior court, land court, or the probate courts.

7 In sections sixty-three B through sixty-three G, inclusive,

8 the words "videotape depositions" shall mean the taking

9 of a deposition upon oral examination for the purpose of

10 recording on videotape oral testimony and other evidence

11 and the words "Rule" or "under the rule" shall refer to

12 Rule 3:15 of the rules of the supreme judicial court.

13 Section 63B. (a) The taking of a videotape deposition

14 is subject to the requirements regarding notice specified

15 in the rule for the taking of other oral depositions.

16 (b) The officer before whom a videotape is taken shall

17 be one of those officers enumerated in the Rule. Upon

18 the request of any of the parties, the officer shall provide,

19 at the cost of the party making the request, a copy of the

20 deposition in the form of a videotape, an audio recording,
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21 or a written transcript.

22 (c) When the videotape deposition has been taken, the

23 videotape shall be shown immediately to the witness for

24 examination, unless such showing and examination are

25 waived by the witness and the parties.

26 (d) The officer before whom the videotape deposition is

27 taken shall cause to be attached to the original videotape

28 recording a certification that the witness was fully sworn

29 or affirmed by him and that the videotape recording is a

30 true record of the testimony given by the witness. If the

31 witness has not waived his right to a showing and exam-

32 ination of the videotape deposition, the witness shall also

33 sign the certification.

34 (e) If no objections have been made by any of the parties

35 during the course of the deposition, the videotape deposi-

36 tion, with the certification, shall be filed by the officer

37 with the clerk of the trial court upon request of any of the

38 parties in accordance with the Rule and notice of its

39 filing shall be given as provided in the Rule.

40 K objections have been made by any of the parties during

41 the course of the deposition, the videotape deposition, with

42 the certification, shall be submitted by the officer to the

43 trial judge upon the request of any of the parties within

44 such other period of time as the parties may stipulate, for

45 the purpose of obtaining ruhngs on the objections. An
46 audio copy of the sound track may be submitted in lieu

47 of the videotape for this purpose. For the purpose of

48 ruling on objections, the trial judge may view the entire

49 videotape recording, view only those parts of the video-

50 tape recording pertinent to the objections made, or he

51 may listen to an audiotape recording submitted in lieu

52 of the videotape recording. The trial judge shall rule on the

53 objections prior to the date set for the trial of the action

54 and shall return the recording to the officer with notice

55 to the parties of his rulings and of his instructions as to

56 editing. The editing shall reflect the rulings of the trial

57 judge and shall remove all references to the objections.

58 The officer shall then cause the videotape to be edited in

59 accordance with the Court's instructions and shall cause

60 both the original videotape recording and the edited ver-

61 sion of that recording, each clearly identified, to be filed

62 with the clerk of the trial court.

63 (f) Each trial court shall provide secure and adequate fa-

64 ciUties for the storage of videotape recordings.

65 (g) Except upon order of the trial judge and upon such

66 terms as he may provide, the videotape recordings on file

67 with the clerk of the trial court shall not be available for
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68 inspection or viewing after their filing and prior to their

69 use at the trial of the cause or their disposition in accord-

70 ance with this rule. The clerk may release the videotape

71 to the officer taking the deposition, without the order of

72 the trial judge, for the purpose of preparing a copy at

73 the request of a party as provided in paragraph (b).

74 (h) If an objection is made at the time of trial which ob-

75 jection has not previously been waived pursuant to this

76 Rule or previously raised and ruled upon, such objection

77 shall be made before the videotape deposition is presented

78 and shall be forthwith ruled upon by the trial judge. If

79 such objection is sustained, that portion of the videotape

80 deposition containing the objectionable testimony shall

81 not be presented to the jury.

82 Section 63C. (a) All of the testimony and such other

83 evidence as may be appropriate may be presented at the

84 trial of a civil action by videotape. When all of the testi-

85 mony is recorded on videotape, the videotape recordings

86 shall be the exclusive medium of presenting testimony

87 without regard to the availability of the individual wit-

88 nesses to testify in person.

89 (b) The entire testimony and appropriate evidence may
90 be presented by videotape recording under agreement be-

9

1

tween or among all of the parties and with the consent of

92 the trial judge. In an appropriate case, having due regard

93 for the costs involved, the nature of the action, the nature

94 and extent of the testimony, and after consultation with

95 the attorneys representing the parties to the action, the

96 trial judge may order the recording of all of the testimony

97 on videotape.

98 (c) The provisions relating to the taking of a videotape

99 deposition shall apply to the recording of the entirety of

100 the testimony on videotape. The order of the taking of

101 the testimony of the individual witnesses and the order of

102 the presentation of such testimony shall be at the option

103 of the proponent. In ordering, or consenting to, the re-

104 cording of all of the testimony on videotape, the trial

105 judge shall fix a date in advance of the day assigned for

106 trial by which time all of the recorded testimony must be

107 filed with the clerk of the trial court.

108 (d) AU objections must be made and ruled upon in ad-

109 vance of the trial of the cause and no objections to any of

110 the testimony may be entertained during the presentation

111 of the testimony. Edited copies of all the videotape record-

112 ings shall be made as may be required to eliminate all ref-

113 erences to objections and to reflect the rulings of the

114 trial judge on the objections made.
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115 (e) The counsel for the parties and the trial judge shall

116 not be required to be present in the courtroom when the

117 recorded testimony is played for the jury. The trial judge

118 shall not leave the courtroom during the playing of the re-

119 corded testimony without admonishing jurors as to their

120 duties and responsibihties and without leaving the jurors

121 in the charge of a responsible official of the court. The

122 trial judge shall remain within easy recall and shall bear

123 the same duties and responsibihties as if he were physically

124 present in the courtroom.

125 Section 63D (a) To minimize the incompatability of

126 equipment, the Japanese Standard one-half inch video-

127 tape specifications together with specifications for record-

128 ing and play back equipment shall be the standard for use

129 in the recording of testimony and other evidence on video-

130 tape for introduction in the appropriate courts of the

131 commonwealth.

132 If a party records testimony on videotape which is not

133 compatible with the established standard, the party shall

134 be responsible for the furnishing of reproduction equip-

135 ment or for conversion to the established standard, all of

136 which shall be at the cost of the party and not chargeable

137 as costs in the action.

138 (b) Each appropriate trial court shall make provision

139 for the availability of play back or reproducing facilities.

140 As may be appropriate, the trial court may purchase the

141 equipment, may lease the equipment, or may contract for

142 the furnishing of the equipment on the occasions of need

143 for the equipment. In the exercise of each of the specified

144 options, the trial court shall provide for the adequate

145 training of an operator from within the personnel of the

146 court, or for the services of a competent operator from

147 some other source.

148 (c) As a minimum, such facilities shall consist of a video-

149 tape player and one monitor, having at least a 14 inch

150 screen. Color facilities shall not be required. Where the

151 trial judge relies upon the two track audio cassette system

152 for ruling upon objections made in the recording or testi-

153 mony on videotape, the trial court may purchase, or other-

154 wise acquire, the modified equipment used in playing the

155 soundtrack recording of the testimony and recording the

156 rulings of the trial judge.

157 (d) The trial court shall take all reasonable steps to assure

158 that the equipment is maintained within the operating tol-

159 erances. The trial court shall provide for competent reg-

160 ular maintenance of equipment which is owned or leased

161 by the court, including the running of a standard test tape
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162 at least once every three months.

163 Section 63E. With respect to a videotape deposition,

164 (a) The cost of videotape, as a material, shall be borne

165 by the proponent.

166 (b) The reasonable cost of recording the testimony on

167 the videotape shall be treated as costs in the action.

168 (c) The cost of playing the videotape recording to the jury

169 in the course of the trial shall be treated as a general cost

170 of the operation of the trial court.

171 (d) The cost of an audio reproduction of the videotape

172 recording sound track used by the trial court in ruling on

173 objections shall be treated as costs in the action.

174 (e) The cost of playing the videotape recording for the

175 purpose of rulmg upon objections shall be treated as

176 costs in the action.

177 (f) The cost of producing the edited version of the video-

178 tape recording shall be treated as costs in the cause, pro-

179 vided that the cost of the videotape, as a material, shall

180 be borne by the proponent of the testimony.

181 (g) The cost of a copy of the videotape recording and the

182 cost of an audiotape recording of the videotape sound-

183 track shall be at the expense of the party requesting the

184 copy.

185 Section 63F. With respect to the taking by videotape of

186 all the testimony and evidence at a trial.

187 (a) The cost of the videotape, as a material, shall be borne

188 by the proponent of the testimony.

189 (b) The cost of copies for the benefit of the parties shall

190 be borne by the requesting party.

191 (c) All other cost shall be costs of the action allocated

192 between or among the parties as required by law as may
193 be discretionary with the court.

194 Section 63G (a) The ownership of the videotape used in

195 recording testimony shall remain with the proponent of

196 the testimony. Videotape may be reused for the recording

197 of testimony, but the proponent shall be responsible for

198 the submission of a recording of acceptable quality.

199 (b) The trial court may authorize the clerk of the court

200 to release the original videotape recording and the edited

201 videotape recording to the owner of the videotape:

202 (i) upon the final disposition of the cause when no trial

203 is had.

204 (ii) upon the expiration of the appeal period following

205 the trial of the cause, provided no appeal is taken.

206 (iii) upon the final determination of the cause, if an

207 appeal is taken. Provided, however, that if the testimony

208 is recorded stenographically by the court reporter during
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209 the playing of the videotape recording to the jury, or to

210 the court sitting without a jury, the videotape recordings

211 may be returned to the proponent upon disposition of the

212 cause following the trial.

VroEOTAPE DEPOSITIONS

The Technical Procedure

The equipment necessary for the production of a videotape

having a reasonable standard of quaUty includes:

Videotape Recorder $800.00 Black and White

Video Camera Set Up 600.00

Video Monitor 250.00

Tape for One Hour 40.00

Additional Microphone 15.00

The above basic equipment would cost approximately

$1,665.00 and would produce a result similar to what one might

see on "closed circuit" television. This equipment would pro-

duce no special effects, and the camera would undoubtedly be

focused on the witness at all times. A set up capable of inclu-

ding the person taking the deposition and the witness would at

least double the cost for equipment as well as the cost of taping.

The additional equipment, if it included a Special Effects

Switcher-Generator ($600.00) would permit a recorded depo-

sition on which the tape would show the attorney asking the

questions and the witness responding. In any deposition where

the witness might be asked to examine photographs, documents,

and documentary evidence and to indicate something in the

photograph or in the document, it is assumed that a better grade

of equipment might be needed and that a person or persons

skilled in the art might have to be employed.

In the experiment at the District Court of Central Middlesex

on February 2, 1973, a videotape was made of an entire non-

jury trial in the criminal case of Commonwealth v. Primiano

(with consent of the defendant) in which the major equipment

was valued at about $5,000.00. Additional equipment valued

at about $600.00 was also used. Two copies of the "split-image"

tape (showing the defendant at all times) were produced for

a cost of $160.00 for the one-hour trial or $80.00 each. The
tapes can be reused for other recordings when the record is

no longer needed.
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Since only one camera was stationary, a camera man was

used along with a producer/director and a production assistant.

A permanent installation would require only one operator.

Although this demonstration in the Concord District Court

was a trial, the general idea of costs and procedures would apply

in a deposition. It becomes obvious that if the deposition was

taken at a fixed place—a recording studio—the costs would

probably be less than if the equipment was carried to the office

of the lawyer. Little or no "set-up" time would be involved at

a studio, and a permanent installation of equipment would de-

finitely assure a better result. Freed of the need to lug equip-

ment around, the studio might be able to provide a much better

quahty of recording.

Judge Forte commented that he thought the use of one tape

was the better method with the witness shown as an insert and

the full courtroom shown with a wide-angle lens. It is just pos-

sible that in a deposition, the witness might be shown with the

wide-angle lens and the questioner shown as an insert.

Judge Forte also suggested an additional recording device

that would record on a separate tape or cassette the audio por

tion of the trial.

We have been advised by the Video Deposition Company,

Inc. of 714 Chestnut Street, St. Louis, Missouri that they have

been in the business of making videotape of depositions for

about three years and that they find it readily detectible if there

is any attempt to tamper with the tapes. This company makes

further comment that "most video depositions are accompanied

by a written transcript taken down by a court reporter. If no

transcript is made of the deposition our technician will testify

in court or testify right on the videotape at the end of the depo-

sition as to the correctness of the tape. Still another method of

safeguarding the tape is to have a clock running in view of the

camera so that any interruption would be noted."

"Live" videotapes are kept in a bank safe deposit box and

can be erased if they come into accidental contact with a mag-

netic field.

Chief Justice Flaschner of the District Courts published a

"Report on Preservation of Testimony in Proceedings in the
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District Courts of Massachusetts" dated Nov. 30, 1973 which

further discusses the case of Commonwealth v. Primiano. The

videotaping equipment costs are higher in the case of a trial

and appear to range from a low of about $5400 to an average of

about $8100 and a high estimate of $14,246 exclusive of the

cost of the actual tapes.

The District Court study is concerned mainly with the use

of audio-tape as a substitute for the court stenographer.

It is made plaui in this report that the recording devices

should be "under the exclusive control of the court", and that

"the courts should have the authority to estabhsh the rules and

regulations under which the recordation system operates." Such

a rule is Rule 46 of the District Court rules applicable to "Sound

Recording Devices".

The report includes this comment:

—

"Video recording is the most accurate means of preserving testi-

mony simply because it leaves nothing to the imagination. Both

the voices and the images of the participants are preserved. A
replay of the recording is as close to a perfect re-enactment of

the proceedings as can be produced."

One negative aspect is that a video-tape play-back unit would

cost counsel at least $1,000.00 and even if counsel was supplied

with a cassette of the deposition or trial, he would need expen-

sive equipment to make use of it or would need to use some

pubUc facility. Any electronic device must be kept in working

order and may need repairs.

Missouri ex rel. Lucas v. Moss

The Supreme Court of the State of Missouri decided the case

of Missouri ex rel. Lucas vs. Moss on September 4, 1973. The
plaintiffs sought a writ of prohibition against Judge Moss' order

in which he would exclude the videotape deposition of the plain-

tiffs' doctor at the trial in view of the objections of defense

counsel.

In this personal injury case, defense counsel argued that

there was no statutory authority in Missouri for videotape of

depositions. The judge adopted this attitude and said further

that there was need of "either legislation or amendment to the

Supreme Court Rules" before this particular videotape depo-
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sition could be admitted into evidence at the trial. Defense

counsel also contended that the videotape unduly emphasized

the medical testimony and was not an accurate representation

of the medical testimony.

In its opinion the Missouri Supreme Court said that this was

a case of first impression but one which required immediate

action in view of the burgeoning case load on the trial courts

and necessity to adopt techniques that will aid the courts to

provide for prompt resolution of the disputes between people

"by trial."

Missouri had previously allowed the videotape of a confession

to be used in a criminal trial. State v. Lusk 452 S.W. 2d 219.

The Missouri Supreme Court cited Rubino v. Searle & Co.,

340 N.Y.S. 2d 574 (1973) in which the New York Court made
a full analysis of the use of videotape depositions in civil cases.

The rules of the Missouri Supreme Court included:

—

RULE 57.21

"Every witness whose deposition is taken in pursuance of these

Rules, shall be sworn or affirmed to testify the whole truth by

the person, judge or other officer before whom the deposition

is taken. The examination shall be recorded by a reporter (or

recording device) and shall be reduced to writing or typewriting."

"Rule 57.21 allows the deposition to be recorded by a re-

porter or a recording device," says the opinion of the court.

"It does not require that the deposition be stenographically re-

corded. The rule does not purport to create an exclusive list

of the types of recording devices that are encompassed by the

rule nor does it prohibit any specific recording device that pre-

serves the existence of the spoken word as well as the visual

picture."

The court found that the deposition was also "transcribed

and available for examination by the witness, although the wit-

ness and the parties waived signature." In order to comply with

the Missouri rule the usual "transcript" was made as is now
made in Massachusetts.

Use of the Videotape at Trial

It becomes obvious that to record testimony on videotape

and also to make a typewritten transcript of the testimony merely
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escalates the cost of preserving the deposition. It cannot make
sense if one is interested merely in economics.

As the Missouri Supreme Court said:

—

"The question here really is whether the rules prohibit the de-

positional evidence to be placed before the jury by an audio-

visual method-videotape."

The court cast aside the argument that a rule that a depo-

sition could be "read" into evidence did not allow the videotape

to be used to present the deposition to the jury. The Missouri

Supreme Court under Missouri rules, upheld the taking and use

of the videotape.

The person taking the deposition was obliged to bear the

expense, and the court intimated that the parties could in the

future waive the requirements for the typewritten transcript and

even stipulate as to how the costs would be borne.

As to the contention that the videotape unduly emphasized

the medical testimony, the court said that this was not so, and

that a videotape of a medical witness was better than a transcript

being read out.

The court must reserve the right to pass on the accuracy of

a videotape in each case.

Court Rules on Videotaping

The Missouri Supreme Court indicated that it was considering

a rule as to the procedures for audio-visual depositions. Pending

the rule, notice must be given that it will be an audio-visual

deposition. The witness and counsel can "avoid embarrassment"

if they are notified in advance.

The Massachusetts Rule

Present Rules

Under Rule 3:15 of the General Rules of the Supreme Ju-

dicial Court, section 4 (c) :

—

"The testimony shall be taken stenographically and transcribed

unless the parties agree otherwise."

It thus appears that a videotape deposition could be taken

in Massachusetts under the existing rule, if the parties agreed

to it. Rule 3: 15 section 1 (d) provides for the use of a depo-

sition at the trial.
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If the Massachusetts were to take a view similar to that of

the Missouri Supreme Court, the deposition on videotape could

be used at the trial, but the decision of the court has yet to be

made.

Rules Effective July 1, 1974

The new Massachusetts Rules of Civil Procedure become
effective on July 1, 1974. The applicable rule is Rule 30 (b)

(4) which reads:

—

"(4) The court may upon motion order that the testimony at a

deposition be recorded by other than stenographic means, in

which event the order shall designate the manner of recording,

preserving, and filing the deposition, and may include other

provisions to assure that the recorded testimony will be accurate

and trustworthy. If the order is made, a party may nevertheless

arrange to have a stenographic transcript made at his own
expense."

It is obvious that a videotape deposition is clearly a procedure

that the court may permit under this new court rule. It seems

appropriate that a motion should be made where the conven-

tional stenographic transcript is not to be made.

The new Massachusetts Rule 30 is similar to Rule 30 of the

Federal Rules of Civil Procedure.

It would appear that if there is to be any considerable use

of videotape depositions, the rules of civil procedure might be

amended so as to set forth ground rules for this kind of deposi-

tion.

We do not recommend the proposed bill, House No. 5312.

The procedure for videotaping and for use of the videotape

at trial, and for the safe-keeping of the tapes and their proper

screening and delivery to a record center is not adequately set

forth.

The bill goes far beyond the mere videotaping of depositions

and calls for a procedure by which testimony would be recorded

on videotape, edited pursuant to a judge's rulings upon consid-

eration of any objections, and then presented at the trial of a

civil action at which time it will be screened for the jury In the

absence of counsel and the judge. This "trial by television"

would presumably replace the "live" trials we now have.
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There is nothing startUng about such a proposal. In June

of 1973 a jury in Bennington Vermont returned a guilty verdict

against an individual charged with operating under the influence

of alcohol. The opening statements, summations of counsel,

and judge's charge to the jury were "live", the rest was a "re-

peat" by television. The procedure was experimental; all parties,

including the defendant consented, and the Vermont Supreme

Court gave approval to the experiment.

One juror said it was a "strain on her eyes". Another juror

appeared "to doze through much of the testimony", and the

prosecutor said: "I don't think it will really catch on or be the

wave of the future."
'

We think it wise to let the courts work on amplification of

the new Rule 30 (b) (4) for videotaping and arrive at a fair

and reasonable procedure which does not favor the litigant with

the greatest ability to pay the apparently higher costs which seem
to be involved. The "taped" party should have as much access

to the record as the taping party, prior to trial.

^ In the Columbia Journal of Law and Social Problems, Vol. 9 p. 363 (1973), there

is a complete discussion of "Videotape Trials: Legal and Practical Implications".

The author concludes with the statement . . . "if the legal community can
acclimate itself to as radical an innovation as the videotape trial, it will find a
procedure of broad, if not universal application, which can significantly improve
the quality and efficiency of American trial justice." The sentiment seems appro-
priate in regard to efficiency at least.

B. VOLUNTARY ASSOCIATIONS

HOUSE . . . (1973) ... No. 5318

An Act further regulating the service of a summons or other
legal papers on voluntary associations.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Chapter 223 of the General Laws is hereby amended by
2 inserting after section 40 the following section:

3 Section 40A. An action or special proceeding may be

4 maintained against the president or treasurer of a volun-
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5 tary association to recover any property, or upon any cause

6 of action, for or upon which the plaintiff may maintain

7 such an action or special proceeding, against all the as-

8 sociates, by reason of their interest or ownership, or claim

9 of ownership therein, either jointly or in common, or their

10 liability therefor, either jointly or severally. Any partner-

11 ship, or other company of persons, which has a president

12 or treasurer, is deemed an association within the meaning

13 of this section.

14 The service of summons, subpoena or other legal process

15 any court upon the president, vice president, treasurer,

16 assistant treasurer, secretary, assistant secretary, or busi-

17 ness agent, in his capacity as such, shall constitute service.

18 Such service shall be made on such individuals in the

19 manner provided by law for the service of a summons

20 on a natural person.

By way of some background in this matter of service of legal

process on unincorporated associations, we observe that in the

past such associations were, in the main, labor organizations.

There are at present a number of unincorporated associations

involved in the ownership of the common areas of condomin-

iums; and there are, and have always been any number of such

associations which were not labor organizations. We therefore

do not deem this proposal to be directed mainly at labor organi-

zations.

In one case involving a dispute in a labor organization the

question of service of process on an unincorporated voluntary

association was raised by the international union and some of

the international officers. An unincorporated local union was
also involved.

The court said in Donahue v. Kenney 327 Mass. 409 (1951)
that an unincorporated voluntary association is not a separate

legal entity (as a corporation would be) and can not be made
a party defendant in litigation. Several previous Massachusetts

cases have reached this conclusion. Said the court in the

Donahue case.

"The proper method of effecting the above purpose, (i.e. bring-

ing the unincorporated voluntary association before the court)

the members of the union being too numerous to be all joined,

is to join as parties defendant such individuals as are alleged to

be and are fairly representative of the 'class' composed of all

the members."
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In the Donahue case there was an attempt by the plaintiff to

follow the method sanctioned by the court.

The court examined the constitution of the union to deter-

mine who had the authority. It was found that Kenney was a

vice-president of the union and a member of its executive board

with authority over the New England district.

A New Jersey case was cited in which the statement was

made:

".
. . . process served within this state (i.e. New Jersey) on an

officer of the association who bears such relation to the associa-

tion that it must be presumed notice thereof will promptly reach

the governing body of the association, is deemed to be sufficient."

Our Supreme Judicial court said:

—

"A consideration of these cases leads to the conclusion that fair

representation may be found where the person or persons served

bear such official relation to the governing body of the union

(i.e. voluntary unincorporated association) that it may reasonably

be anticipated that notice of the pending suit will be forwarded

by these persons to that body."

Observing that it was a practical impossibility to get service

on the general officers of the international union, the court said:

"The similar difficulty in obtaining service on all the members

of a voluntary unincorporated association led to the present

equity practice of permitting service on representative members.

The application of the rule governing this practice to specific

cases depends in large measure on what, in the circumstances, is

reasonable."

The service of process in the case of Donahue v. Kenney was

held valid despite the fact that all members were not served and

despite the fact that certain officers were not served including

the general officers of the international union such as its presi-

dent and secretary treasurer.



90 JUDICIAL COUNCIL P.D. 144

The New Rules

Under Rule 4 (d) (2) of the new Massachusetts Rules of

Civil Procedure effective July 1, 1974 it is provided: —
"The summons and a copy of the complaint shall be served to-

gether. The plaintiff shall furnish the person making service

with such copies as are necessary. Service shall be made as

follows:

—

(2) Upon a domestic corporation (public or private) a foreign

corporation subject to suit within the Commonwealth, or an un-

incorporated association subject to suit within the Common-
wealth under a common name: by delivering a copy of the sum-

mons and of the complaint to an officer, to a managing or gen-

eral agent, or to the person in charge of the business thereof

within the Commonwealth, if any; or by delivering such copies

to any other agent authorized by appointment or by law to re-

ceive such process, provided that any further notice required by

law be given . . .
."

The notes to the rules refer to c. 182 sec. 6 apparently for the

purpose of dealing with suits against "associations" but this

variety of association is defined in sec. 1 of c. 182 as having

transferable share certificates and being organized under a

written declaration of trust. This is only one of several varieties

of association. The reference to c. 223 sec. 40 is again to the

same kind of associations mentioned in c, 182 s. 1. There is no

statutory authority to serve other kinds of associations as legal

entities independent of their members and officers.

If it remains the law, as stated in Donahue v. Kenney that an

unincorporated voluntary association is not a separate entity and

cannot be made a party defendant, it would appear that any

statute necessarily must be drawn in such a way that service

must be made on a person or persons who bear such official rela-

tion to the governing body of the voluntary unincorporated as-

sociation that the notice will be duly forwarded by the person

served to the governing body.

The proposed legislation (H. 5318) is completely unsuitable

for any purpose as it confuses associations with partnerships, and

classifies "any partnership or other company of persons which

has a president or treasurer" as an "association."
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There is no necessity for further confusion. We have ade-

quate provisions in the statutes for service on partnerships, cor-

porations, other entities, and individuals.

The New "CivU Action"

Spector V. Loreck, 342 Mass. 685 (1961) was a suit by an

individual against certain union officers and against the union

itself on account of damage the plaintiff suffered to his auto-

mobile when material fell from a building leased by the unin-

corporated voluntary association (union) . This was not a labor

dispute so far as appears.

The court said that this case, which was brought in Equity,

and in which the union officers were designated as "representa-

tives of the membership of said union" could not be maintained

in Equity but that the plaintiff could sue all of the union mem-
bers at Law.

Of course, under the new Rules of Civil Procedure there would

be only one form of action and the distinction between Law and

Equity will be eliminated. The proceeding will be a "Civil

Action".

We assume that the interpretation to be given to suits against

unincorporated voluntary associations will eliminate the distinc-

tion in Spector v. Loreck and that no longer would a case be

dismissed because the plaintiff had an "adequate remedy at law"

in which some different kind of service of process would be re-

quired.

If service on appropriate representatives of the membership

of a voluntary association can be made, it would appear that

while a statute might help to define the appropriate representa-

tives, service on the actual appropriate parties might bring the

association into court on the basis of being made on "represen-

tatives of the class" of members in the association. While the

new rule misses the mark in classifying an unincorported associa-

tion with a regular corporation, the principles of due process,

adequate notice, and reasonable opportunity can be met with-

out the enactment of a new statute, after a fashion.

A statute seems necessary for the purposes of clarification and
we recommend the following draft act:

—
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1974 DRAFT ACT

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

Section 1

Any unincorporated organization or association, consisting of

ten or more persons and having a recognized name, may sue or

be sued in any court of the commonwealth by such name in any

civil action affecting its common property, rights and Habilities,

with the same force and effect as regards such common property,

rights and liabilities as if the action were prosecuted by or against

all the members thereof. Such action shall not abate by reason

of the death, resignation, removal or legal incapacity of any

officer of the organization or association or by reason of any

change in its membership.

Section 2

All process, pleadings and other papers in any such action may
be served on the president or other officer for the time being or

the agent, manager, or person in charge of the business of the

organization or association.

Section 3

If a judgment is entered against the organization or associa-

tion in a civil action herein authorized, execution or other process

may issue thereon in the same manner as upon a judgment

against a corporation. The common property of such organiza-

tion or association may be taken upon an execution. In the

event that such execution is not satisfied out of the common prop-

erty of such organization or association it shall be returned into

court and in no event shall the members of such organization or

association be individually liable for the satisfaction of such

judgment or execution.

Section 4

The court may order such additional notice as justice may re-

quire to be given to any association or organization so that it

may have an opportunity to defend any action brought against it.
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C. TRUSTEE PROCESS, ATTACHMENTS,
REPOSSESSIONS, AND PROCEEDINGS AFTER

JUDGMENT

I. PROCEEDINGS PRIOR TO JUDGMENT
ATTACHMENTS

(1) H 1221. To require Hearings Prior to Attachments of

Real Estate, and personalty under Chapter 223 § 42.

TRUSTEE PROCESS

(2) S. 687. To require Hearings Prior to Use of Trustee

Process under Chapter 246 § 1.

All "INVOLUNTARY TRANSFERS" before JUDGMENT
(3) H. 1749. To require Hearings Prior to:

a. Trustee Process, Ch. 246 § lA.

b. Repossessions under Ch. 106, § 9-503.

c. Attachments under Ch. 223 § 42, etc.

d. Replevin (i.e. return of goods unlawfully taken, de-

tained, or attached) Ch. 247 § 7.

e. Repossession of a Motor Vehicle under Ch. 225B §

20A, Subsection A.

f. Repossession of Goods under Ch. 225D § 21, Sub-

section A.

(4) H. 3070. To require Hearings Prior to:

a. Any restraint on a "debtor" or his property

b. Attachments of all varieties.

c. Wage attachments.

d. Replevin of Goods.

e. MORTGAGE FORECLOSURES.
f. Other proceedings under the heading of "Provisional

or equitable process" defined in Sec. 1(g).

N.B. Certain parts of this model act are marked
"optional."

II. PROCEEDINGS AFTER JUDGMENT

(1) H. 2312.

To Provide Hearings After Judgment

a. To see if Judgment should be vacated.

b. To determine ability to pay.

c. To maintain debtor's standard of living.

d. To make an "Arrangement" similar to Ch. XIII of the

Federal Bankruptcy Act.

(2) H. 3324. To require Hearings when "Merchants" seek

to collect Judgments in "Consumer Transactions."
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(a) To Provide Hearings on Ability to Pay and generally

to accomplish the objectives of H. 2312 which is simi-

lar in most respects to H. 3324.

(3) S. 611. To "Revise" the amount of weekly income exempt

from execution. This bill is similar to H. 2312, Sections

5, 6, and 7.

III. MISCELLANEOUS PROPOSALS

(1) H. 2509. Attachments of oflficers or employees of the com-

monwealth; motor vehicle cases.

(2) H. 1044. Waiver of Exemptions from Execution.

(3) H. 4529. Interest payable on money deposited to release

attachments,

I. PROCEEDINGS PRIOR TO JUDGMENT
(1) Attachment Hearings

HOUSE . . . (1973) ... No. 1221

An Act providing for a hearing prior to attachment of property.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Chapter 223 of the General Laws is hereby amended by

2 striking out section 42, as most recently amended by section

3 1 of chapter 295 of the Acts of 1937, and inserting in

4 place thereof the following section:

—

5 Section 42. All real and personal property liable to be

6 taken on execution, except such personal property as, from

7 its nature or situation, has been considered as exempt ac-

8 cording to the principles of the common law as adopted and

9 practiced in the commonwealth, and except as provided in

10 the four following sections, may be attached only after

11 written consent to such attachments is, after hearing, en-

12 dorsed on the writ and signed by a justice, associate justice

13 or special justice of the court wherein such action is com-

14 menced, and may be held as security to satisfy such judg-

1

5

ment as the plaintiff may recover.

This statute is not necessary because of the new rules which

will be discussed hereafter. The court rule is more stringent

than the language of this proposed statute and gives the defend-

ant whose property might be attached even more protection.
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(2) Trustee Process Hearings

SENATE . . . (1973) ... No. 687

An Act to regulate the use of prejudgment trustee process.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 1 of Chapter 246 of the General Laws is hereby

2 amended by adding the following paragraph:

—

3 Unless a trustee process action is based upon a judgment,

4 in which case the writ shall contain a statement that the

5 action is based upon a judgment, no attachment shall be

6 made unless it is authorized in advance by written permis-

7 sion, endorsed upon the writ and declaration and signed by

8 a justice of the Court in which the action is commenced.

9 Application to said justice for permission for said attach-

10 ment shall be made only after service of a written notice

11 upon the defendant, not less than seventy-two (72) hours

12 prior to the time designated in the said notice for a hear-

13 ing by the Court. Such notice shall be served in the man-

14 ner provided by law for service of original process or for

15 service of a subpoena to testify before the Court. Such

16 notice shall contain the names of the parties, the name of

17 the Court in which the action is to be commenced, the na-

18 ture of the claim, the time and place such application will

19 be made and shall inform the defendant that he is entitled

20 to be present and be heard in person, by attorney or by

21 affidavit at said time and place, if he objects to the grant-

22 ing of said application. A copy of said notice, together

23 with the return of service shall be filed with the Court prior

24 to the time of the hearing on said application. Notwith-

25 standing the preceding provisions relating to notice, if said

26 justice finds that compliance with the said provisions relat-

27 ing to notice or service thereof will unreasonably delay and

28 hinder justice, he may authorize the attachment with a

29 shorter notice with service in a manner other than herein-

30 before provided or without notice to the defendant.

As in the case of the proposed statute relative to making other

kinds of attachments, there is no need now for this statute. The

rules of court which are discussed hereafter are more protective

of the rights of the defendant than this proposal.
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Several changes have been made in Chapter 246 of the Gen-

eral Laws by Acts, 1973 c.1114 sees 259 to 287. The legisla-

ture has left the matter of due process within the realm of a court

rule and a rule has been made both for trustee process and for

attachments.

The New Rules

The following Rule of the Supreme Judicial Court was adopted

on January 17, 1974.

It is to be noted that this rule does not follow exactly the

language of Rule 4.2 of the new Rules of Civil Procedure but

the intent is the same. (Rule 3 :26 Trustee Process)

In regard to Attachments which are covered by Rule 3:27,

there will be found to be a variation between Rule 4.1 of the

new Rules of Civil Procedure and Rule 3:27. In the printed

versions of the new rules which are effective July 1, 1974, there

is language to the effect that "no property other than real estate

may be attached unless such attachment for a specified amount

is approved by order of the court." This rule (Civ. R 4.1 (c) )

will be changed to correspond with Rule 3:27 so that there can

not be any real estate attachments without court approval.

A form of motion for approval follows the rules, and there

is a requirement for an affidavit to be filed also.

RULE OF COURT ON TRUSTEE PROCESS
and ATTACHMENTS

At the Supreme Judicial Court holden at Boston within and for

said Commonwealth on the seventeenth day of January in the

year of our Lord one thousand nine hundred and seventy-

four: present,

Hon. G. Joseph Tauro, Chief Justice

Hon. Paul C. Reardon

Hon. Francis J. Quirico

Hon. Robert Braucher ) Justices

Hon. Edward F. Hennessey

Hon. Benjamin Kaplan

Hon. Herbert P. Wilkins
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Ordered, that there be inserted in the General Rules, immedi-

ately after SJ.C. Rule 3:25, the following new Rule 3:26 and

Rule 3:27:

3:26. TRUSTEE PROCESS.

(1) Availability of Trustee Process. In connection with any

personal action, except actions only for specific recovery of

goods and chattels, for malicious prosecution, for slander or

libel, or for assault and battery, trustee process may be used, in

the manner and to the extent provided by law, but subject to the

requirements of this rule, to secure satisfaction of the judgment

for damages and costs which the plaintiff may recover, pro-

vided, however, that no person shall be adjudged trustee for any

amount due from him to the defendant for v/ages or salary for

personal labor or services of the defendant except on a claim

that has first been reduced to judgment or otherwise authorized

by law; and in no event shall the attachment exceed the limita-

tions prescribed by law.

(2) Necessity for Prior Hearing. No trustee process may
be served unless attachment on trustee process for a specified

amount has been approved by order of the court. Except as

provided in paragraph (8) of this rule, the order of approval may
be entered only after notice to the defendant and hearing and

upon a finding by the court that there is a reasonable likelihood

that the plaintiff will recover judgment, including interest and

costs, in an amount equal to or greater than the amount of the

trustee process over and above any liability insurance shown by

the defendant to be available to satisfy the judgment.

(3) Procedure. A plaintiff who desires to trustee goods,

effects, or credits of the defendant shall file in the court to which

the action is returnable the writ in the action, properly com-

pleted; the declaration; and a motion for approval of attach-

ment on trustee process. The motion shall be supported by

affidavit or affidavits meeting the requirements set forth in para-

graph (10) of this rule. Except as provided in paragraph (8) of

this rule, a copy of the writ, declaration, motion and supporting

affidavit or affidavits together with notice of hearing thereon

shall be mailed to the defendant by certified mail, return receipt

requested, at his last known place of residence (or delivered to

him), seven days at least before the date set for the hearing.
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Except as provided in paragraph (7) of this rule, any trustee

process shall be served within thirty days after the date of the

order approving the attachment. Promptly after the service of

the trustee process upon the trustee or trustees, a copy of the

trustee process with the officer's endorsement thereon of the date

or dates of service shall be mailed to the defendant in the man-

ner provided in paragraph (3).

(4) Appearance of Defendant. Inclusion of a copy of the

writ in the notice of hearing shall not constitute personal service

of the writ upon the defendant. The notice shall inform the de-

fendant that by appearing to be heard on the motion for approval

of an attachment he will not thereby submit himself to the juris-

diction of the court nor waive service of the writ and summons

upon him in the manner provided by law.

(5) Answer by Trustee; Subsequent Proceedings. A trustee

shall file, but need not serve, his answer, under oath, or signed

under the penalties of perjury, within twenty days after the serv-

ice of the trustee summons upon him, unless the court otherwise

directs. The answer shall disclose plainly, fully, and particu-

larly what goods, effects or credits, if any, of the defendant were

in the hands or possession of the trustee when the trustee process

was served upon him. The proceedings after filing of the trus-

tee's answer shall be as provided by law.

(6) Trustee Process In Third-Party Action. Trustee process

may be used by a party bringing a third-party action in the same

manner as upon an original action. Such party may use trustee

process, even though the trustee does not reside or maintain a

usual place of business in the county where the action is pending.

(7) Subsequent Trustee Process. Either before or after ex-

piration of the applicable period prescribed in paragraph (3) of

this rule for serving trustee process, the court may, subject to the

provisions of paragraph (8) of this rule, order another or an ad-

ditional service of the trustee process upon the original trustee.

(8) Ex Parte Hearings on Trustee Process. An order ap-

proving trustee process for a specific amount may be entered ex

parte upon findings by the court that there is a reasonable likeli-

hood that the plaintiff will recover judgment in an amount equal

to or greater than the amount of the trustee process over and
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above any liability insurance known or reasonably believed to

be available, and that either (a) the person of the defendant is

not subject to the jurisdiction of the court in the action, or (b)

there is a clear danger that the defendant if notified in advance

of the attachment on trustee process will withdraw the goods,

effects or credits from the hands and possession of the trustee

and remove them from the Commonwealth or will conceal them,

or (c) there is immediate danger that the defendant will dissipate

the credits, or damage or destroy the goods or effects to be at-

tached on trustee process. The motion for an ex parte order

shall be accompanied by a certificate by the plaintiff or his attor-

ney of the amount of liability insurance (if any) which he knows

or has reason to believe will be available to satisfy any judgment

against the defendant in the action, and shall be supported by

affidavit or affidavits meeting the requirements set forth in para-

graph (10) of this rule.

(9) Dissolution or Modification of Ex Parte Trustee Process.

On two days' notice to the plaintiff or on such shorter notice as

the court may prescribe, a defendant whose goods, effects or

credits have been attached on trustee process pursuant to an ex

parte order entered under paragraph (8) of this rule may appear,

without thereby submitting his person to the jurisdiction of the

court, file a motion, supported by affidavit, for the dissolution or

modification of the trustee process, and in that event the court

shall proceed to hear and determine such motion as expeditious-

ly as the ends of justice require. One day at least before such
hearing the plaintiff shall furnish the defendant with a copy of

the writ, declaration, motion for the ex parte order, and support-

ing affidavits. At the hearing the plaintiff shall have the burden
of justifying any finding in the ex parte order which the defend-

ant has challenged by affidavit. Nothing herein shall be con-

strued to abolish or limit any means for obtaining dissolution,

modification or discharge of an attachment that is otherwise

available by law.

(10) Requirements for Affidavits. Affidavits required by
this rule shall set forth specific facts sufficient to warrant the re-

quired findings and shall be upon the affiant's own knowledge,
information or belief; and, so far as upon information and be-

lief, shaU state that he believes this information to be true.
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(11) Form of Hearing. At any hearing held under this rule,

either party may adduce testimony and may call witnesses (in-

cluding any opposing party).

3:27. ATTACHMENT.

(1) Availability of Attachment. Real estate, goods, chat-

tels and other property may be attached upon an original writ

in the manner and to the extent provided by law but subject to

the requirements of this rule.

(2) Necessity of Prior Hearing. No attachment upon an

original writ may be made unless such attachment for a specified

amount has been approved by a justice of the court to which the

writ is returnable. The approval of such justice shall be en-

dorsed upon the writ. Except as provided in paragraph (5) of

this rule, such approval may be endorsed only after notice to the

defendant and hearing and upon a finding by the court that there

is a reasonable likelihood that the plaintiff will recover judg-

ment, including interest and costs, in an amount equal to or

greater than the amount of the attachment over and above any

liability insurance shown by the defendant to be available to

satisfy the judgment.

(3) Procedure. A plaintiff who desires to attach real estate,

goods, chattels or other property of the defendant shall file in

the court to which the writ is returnable the writ in the action,

properly completed; the declaration; and a motion for approval

of the attachment. The motion shall be supported by affidavit

or affidavits meeting the requirements of paragraph (7) of this

rule. The motion shall be marked for hearing and, except as

provided in paragraph (5) of this rule, a copy of the writ, declar-

ation, motion, supporting affidavit or affidavits, and a notice of

hearing shall be mailed to the defendant by certified mail, re-

turn receipt requested, at his last known place of residence, or

delivered to him, seven days at least before the date set for hear-

ing.

(4) Appearance of Defendant. Inclusion of a copy of the

writ in the notice of hearing shall not constitute personal serv-

ice of the writ upon the defendant. The notice shall inform

the defendant that by appearing to be heard on the motion for

approval of an attachment he will not thereby submit himself to



P.D. 144 JUDICIAL COUNCIL 101

the jurisdiction of the court nor waive service of the writ and

summons upon him in the manner provided by law.

(5) Ex Parte Approval. Approval of an attachment and

endorsement thereof upon the writ may be granted ex parte

upon findings by the court that there is a reasonable likehhood

that the plaintiff will recover judgment in an amount equal to

or greater than the amount of the attachment over and above

any liability insurance known or reasonably believed to be avail-

able and that either (a) the person of the defendant is not subject

to the jurisdiction of the court, or (b) there is a clear danger that

the defendant if notified in advance of attachment of his prop-

erty will remove it from the Commonwealth or conceal or con-

vey it, or (c) there is immediate danger that the defendant will

damage, destroy or waste the property to be attached. The mo-

tion for such ex parte approval of attachment shall be accom-

panied by a certificate by the plaintiff or his attorney of the

amount of liability insurance he knows or has reason to believe

will be available to satisfy any judgment, and shall be supported

by affidavit or affidavits meeting the requirements of paragraph

(7) of this rule.

(6) Dissolution or Modification of Ex Parte Attachments.

On two days' notice to the plaintiff or on such shorter notice as

the court may prescribe, a defendant whose real estate, goods,

chattels or other property has been attached upon a writ ap-

proved ex parte as provided in paragraph (5) of this rule may
appear, without thereby submitting his person to the jurisdiction

of the court, and move the dissolution or modification of the at-

tachment. Such motion shall be heard and determined as ex-

peditiously as the ends of justice require. At such hearing the

plaintiff shall have the burden of justifying any finding made in

the ex parte order which the defendant has challenged by affida-

vit. Nothing herein shall be construed to abolish or limit any
means for obtaining dissolution, modification or discharge of an

ittachment that is otherwise available by law.

(7) Requirements for Affidavits. Affidavits required by
this rule shall set forth specific facts sufficient to warrant the re-

quired findings and shall be upon the affiant's own knowledge,

information or belief; and, so far as upon information and be-

lief, shall state that he believes this information to be true.
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(8) Form of Hearing. At any hearing held under this rule,

either party may adduce testimony and may call witnesses (in-

cluding any opposing party).

As a general observation, we are of the opinion that legis-

lative action is not necessary in view of this new rule.

The rule does not cover mortgage foreclosures on real estate.'

Rule 23 A of the district courts applies to judicial hearings

before a creditor is given the right to repossess consumer goods.

The same procedure applies in the Boston Municipal Court

under its Rule 23 A.

^Sec. 7 of S. 191 of 1974 demonstrates how this procedure might be applied to

mortgage foreclosures by legislative action. We take no position on this matter

at this time.
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New Rules of Civil Procedure

Effective July 1, 1974

Rule 3:26 and Rule 3:27 will be superseded by Rule 4 of the

Massachusetts Rules of Civil Procedure which are effective on

July 1, 1974. A few references may prove useful:

—

Subject
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(3) TO RESTRICT ANY "INVOLUNTARY TRANSFERS"
OR INTERFERENCE WITHOUT HEARING

HOUSE . . . (1973) ... No. 1749

An Act to provide for due process hearings prior to attachments,
repossessions and similar pre-judgment involuntary transfers

of property.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION 1 . Chapter two hundred forty-six of the Gen-
2 eral Laws is hereby amended by inserting after section one
3 the following new section:

—

4 Section lA. 1. All actions or suits commenced by trustee

5 process and all proceedings referred to in subsection two of

6 this section shall be subject to the following procedure be-

7 fore any trustee or other process shall issue or be served:

8 a. The plaintiff shall deliver or send by registered mail,

9 return receipt requested, to the defendant at his last known
10 address or place of business or employment, written notice

11 of the plaintiff's intention to apply for an order hereinafter

12 set forth, together with copies of all documents filed or to be

13 filed with the court in support thereof.

14 b. The plaintiff shall file with the court an application

1

5

and affidavit for an order for pre-judgment attachment, pos-

16 session or repossession of the goods, estate, money or

17 credits of the defendant, as the case may be, requesting a

1

8

hearing not earlier than ten days after the delivery of notice

19 to the defendant, together with a registered mail return re-

20 ceipt or other receipt signed by the defendant or an adult

21 member of his family. The application shall state the

22 nature of the claim and shall set forth with particularity the

23 reasons (1) why the plaintiff will probably prevail in the ac-

24 tion or suit after full trial on the merits; (2) why the plaintiff

25 needs to be secured before final judgment; and (3) why the

26 particular items and amount of property sought to be at-

27 tached, possessed or repossessed are reasonable under all

28 the circumstances.

29 c. The court shall hold a hearing on the application on

30 the date requested or as soon thereafter as practicable pro-

31 vided a return or other receipt signed as aforesaid is filed

32 with the application. The defendant may be heard person-

33 ally, by attorney or by affidavit duly filed by the time of the

^S. 191 of 1974 is a bill similar to this one.
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34 hearing. If the court finds that the plaintiff has sustained

35 his burden of proof on each of the subdivisions of para-

36 graph b, it shall issue an order for pre-judgment attach-

37 ment, possession or repossession, as the case may be, and

38 all additional necessary writs and processees therefore, with

39 a certified copy of the order attached thereto, shall there-

40 after issue and may be served; but if the court finds that the

41 plaintiff has not sustained such burden, the court shall deny

42 the application or grant it only in modified form, as may be

43 appropriate. The existence of probable grounds to support

44 a defense or claim in setoff or recoupment shall be good

45 cause to deny an application.

46 d. If at any time it should appear to the satisfaction of

47 the court that any application and affidavit filed pursuant to

48 this section was made with either knowledge or reason to

49 know of the existence of a defense or claim in set-off or re-

50 coupment, the court shall forthwith order the party filing

5

1

said affidavit to pay to the defendant a statutory penalty in

52 the amount of three hundred dollars and costs and a rea-

53 sonable attorney's fee.

54 2. Any attachment, possession or repossession under

55 the following provisions shall also be subject to the proce-

56 dures set forth under subsection one of this section: posses-

57 sion of collateral under section nine-five hundred three of

58 chapter one hundred six; attachment of real or personal

59 property under section forty-two and the sections referred

60 to therein of chapter two hundred twenty-three; replevin of

61 goods under section seven of chapter two hundred forty-

62 seven; repossession of a motor vehicle under section twenty

63 A of chapter two hundred fifty-five B; and repossession of

64 goods under section twenty-one of chapter two hundred

65 fifty-five D.

1 SECTION 2. Section nine-five hundred and three of

2 chapter one hundred and six of the General Laws, inserted

3 by section one of chaper seven hundred and sixty-five of

4 the acts of nineteen hundred and fifty-seven, is hereby

5 amended by striking the first two sentences thereof and sub-

6 stituting therefor the following sentence:— Subject to the

7 provisions of section one A of chapter two hundred and

8 forty-six and unless otherwise agreed, a secured party has

9 on default the right to take possession of the collateral by

10 judicial process.

1 SECTION 3. Section forty-two of chapter two hundred
2 and twenty-three of the General Laws as amended by sec-

3 tion one of chapter two hundred ninety-five of the acts of

4 nineteen hundred and thirty-six, is hereby amended by add-
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5 ing at the end thereof the following sentence: Any pre-

6 judgment attachment hereunder shall be subject to section

7 one A of chapter two hundred and forty-six.

1 SECTION 4. Section forty-four A of said chapter two

2 hundred and twenty-three, added by section two of chapter

3 two hundred and ninety-five of the acts of nineteen hundred

4 and thirty-six, is hereby repealed.

1 SECTION 5. Section one of chapter two hundred and

2 forty-six of the General Laws, as most recently amended by

3 section one of chapter seventeen of the acts of nineteen

4 hundred and forty-three, is hereby amended by inserting at

5 the beginning of the first sentence the following words:

—

6 Subject to the provisions of section one A.

1 SECTION 6. The eighth paragraph of section thirty-

2 two of said chapter two hundred and forty-six is hereby

3 amended by striking the paragraph, as amended by chap-

4 ter two hundred and thirty-six of the acts of nineteen hun-

5 dred and sixty, and substituting therefor the following

6 paragraph:

—

7 Eighth, By reason of money or credits due for the wages

8 of personal labor or services of the defendant, unless such

9 attachment is made in an action brought upon a judg-

10 ment.

1 SECTION 7. Section seven of chapter two hundred and

2 forty-seven of the General Laws is hereby amended by

3 adding at the end the following words:— , subject to the

4 provisions of section one A of chapter two hundred and

5 forty-six.

1 SECTION 8. Subsection A of section twenty A of chap-

2 ter two hundred and fifty-five B of the General Laws, as

3 amended by section three of chapter two hundred and

4 eighty-four of the acts of nineteen hundred and sixty-six, is

5 hereby amended by striking the first sentence and sub-

6 stituting therefor the following sentence:— When the buyer

7 is in default under a retail installment sale agreement, the

8 holder may, upon obtaining an order from court pursuant

9 to section one A of chapter two hundred and forty-six,

10 repossess the motor vehicle subject to a security interest.

1 SECTION 9. Subsection A of section twenty-one of

2 chapter two hundred and fifty-five D of the General Laws,

3 added by section one of chapter two hundred and eighty-

4 four of the acts of nineteen hundred and sixty-six, is hereby

5 amended by striking the first sentence and substituting

6 therefore the following sentence:— When the buyer is in
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7 default under a retail installment sale agreement or a re-

8 volving credit agreement, the holder may, upon obtaining

9 an order from court pursuant to section one A of chapter

10 two hundred and forty-six, repossess goods subject to a

11 security interest.

1 SECTION 10. This act shall take effect as to all ac-

2 tions or suits commenced or sought to be commenced one

3 month after passage.

Chapter 246 of the General Laws deals with Trustee Process.

We have indicated how the new rules will protect defendants by
requiring judicial approval for trustee attachments. In view of

what we have said elsewhere, there is no need for Section 1, so

far as Trustee Process is concerned. There are certain matters

in this bill relative to procedure which are not necessary in our

opinion.

Other Proceedings

By "2" of Section 1 of H. 1749 a number of other proceed-

ings would require hearings in advance of action. These other

proceedings include:

a. Attachments, c. 223 sec. 42

b. Secured Party's Right To Possession, c. 106 sec. 9-503

c. Motor Vehicles, c. 223 sec. 44 A (Application now needed)

d. Replevin of Goods, c. 247 sec. 7

e. Repossession of Motor Vehicles, c. 255B sec 20 A (A)

f. Repossession of Retail Goods, c. 255 D sec. 21 (A)

In the above cases this bill would either require prior hear-

ings or repeal the existing law which allows repossessions as

above set forth, or which allows attachments without hearings.

Again, we are not concerned that there would not be any at-

tachment without a hearing. The rules provide for hearings.

Having provided for hearings in case of the attachment of

funds or real property, and other property, the decision as to

whether there must be a judicial hearing before any reposses-

sions is in our opinion a matter for legislative determination as

a matter of public policy. We believe that if the legislature

should enact a statute requiring judicial approvals before such

property can be taken back, the courts can provide a rule assur-

ing due process. The fact that title to some of this property re-
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mains in the seller, and not in the one who has possession is

something which ought to be considered.

The important provision of the "Commercial Code" c. 106

sec. 9-503 allowing a secured party to take possession when
there is a default or the right to bring an action in court also

provides that if the debtor defaults the contract can contain a

provision that the property will be "assembled" and made avail-

able to the secured party.

Comments should be obtained as to whether or not the aboli-

tion of all these existing security rights will adversely affect the

greater number and lessen their ability to obtain goods on cred-

it. We do not feel qualified to pass on this aspect.

Motor vehicles have not been subject to attachment without

judicial approval since 1937. There are almost no replevin ac-

tions under c. 247 sec. 7 and the entire basis of this section is the

unlawful taking or detaining of property.

We call attention to Acts, 1973 c. 629 the "Consumer Credit

Transaclions-Possession of Collateral and Deficiency Judgments
Act."

This act amends G.L. c. 255.

In c. 255^ sec 13 J it is now provided:

"Subject to the provisions of this section, a secured creditor

under a consumer credit transaction may take possession of col-

lateral. In taking possession the secured creditor under a con-

sumer credit transaction may proceed without a prior hearing

only if the default is material and consists of the debtor's failure

to make one or more payments as required by the agreement or

the occurrence of an event which substantially impairs the value

of the collateral, and only if possession can be obtained without

use of force, without a breach of peace, and unless the debtor

consents to an entry, at the time of such entry, without entry

upon property owned by, or rented to the debtor."

Similar provisions were added to c. 255 B^ and c. 255 D^.

Ch. 255 Sec. 13 J provides that in other cases there shall be a

judicial hearing before there can be any repossession in such

cases, and this idea appears in c. 255B and c. 255D.

1 c. 255—Mortgages, Conditional Sales and Pledges etc.

2 c. 255B—Retail Installment Sales of Motor Vehicles.

3 c. 255D—Retail Installment Sales and Services.
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We think that the General Court has indicated that only con-

sumer credit transactions are to be covered by the new legisla-

tion requiring hearings before repossessions in apparently a

great number of situations under c. 255 B and c. 255 D.

If this procedure is to be expanded to cover all property, we
believe that the General Court ought to make an exhaustive

study of the matter to balance the rights and interests of both

sides.

4. HEARINGS BEFORE ANY DISPOSSESSION

OR RESTRAINTS

HOUSE . . . (1973) ... No. 3070

An Act concerning the due process notice and hearing for

provisional remedies as it applies to non-consumers.

1 PREAMBLE.
2 The purpose of this pre-judgment Notice and Hearing

3 for Provisional Remedies Act is to estabhsh procedural due

4 process for provisional remedies as the same apply to non-

5 consumers.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 246 of the General Laws is here-

2 by amended by inserting after section 1 the following new
3 section:

—

4 Section lA. Definitions,

5 (a) "Conspicuous language" means language that is pre-

6 sented in such a way that the debtor against whom it is to

7 operate ought to have noticed it. Language in the body of

8 a writing or form is conspicuous if it is capitalized or in

9 type larger than, or constrasting in style or color with, the

10 remainder of the writing or form;

1

1

(b) "Creditor" means any individual, a corporation, part-

12 nership or other business enterprise which asserts a claim

13 against a debtor, whether such claim is matured or unma-
14 tured, liquidated or unliquidated, absolute, fixed or contin-

15 gent, and whether sounding in tort, contract or otherwise.

16 A duly authorized attorney or agent of a creditor is a "credi-

^The substance of this bill was re-filed as H. 2959 of 1974.
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17 tor" within the meaning of this act;

18 (c) "Designated officer of the law" means anyone who,

19 by statute, rule of court or otherwise, is authorized to issue

20 any legal or equitable process. "Issue" means to employ or

21 suffer any activity that involves state action and includes,

22 but is not limited to, any processing, delivery, filing, grant-

23 ing, vaUdating, serving authorizing or otherwise participating

24 in any activity, or suffering any activity, that involves the

25 use of state power;

26 (d) "Final judgment" means any terminal act in a court

27 proceeding disposing of all or part of a litigation. For the

28 purposes of this act, a default judgment is presumed to be a

29 final judgment unless it can be shown that the debtor did

30 not have the opportunity to be heard on the validity of the

31 underlying claim before judgment was entered; a judgment

32 by confession is presumed not to be a final judgment unless

33 it can be shown that the debtor did have the opportunity to

34 be heard on the validity of the underlying claim before judg-

35 ment was confessed or before process was issued to the

36 creditor on account of such judgment. The court shall de-

37 cide whether a judgment by confession or a default judg-

38 ment is a final judgment, and in making this determination

39 the court shall take full account of the notice and hearing

40 provisions of this act including the waiver provisions of

41 Section 5;

42 (e) "Non-consumer" means one including a farmer, who
43 purchases, leases, or otherwise holds goods, services or an

44 interest in land primarily for a purpose other than personal,

45 family or household use;

46 (f) "Property means any present or future interest in real

47 estate, goods, chattels or choses in action, whether such in-

48 terest is vested or contingent;

49 (g) "Provisional legal or equitable process" means any

50 remedy or combination of remedies prior to final judgment

5

1

that enable a creditor to restrain the person of the debtor or

52 to take possession of, or restrain the debtor's personal use

53 or disposition of, any property in which the debtor claims

54 an interest, including but not limited to, such remedies as

55 attachment, foreign attachment, fraudulent debtor's attach-

56 ment, garnishment, replevin, creditor's bill, supplementary

57 proceedings, trustee process, summary proceeding for re-

58 possession of property, writ of possession, extra-judicial

59 mortgage foreclosure, sequestration, receivership, distraint,

60 and injunction or restraining order, writ ne exeat, body at-

61 tachment or civil arrest;

62 (h) "Purchaser" means any individual, corporation, part-

63 nership or other business enterprise which takes property
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64 by sale, discount, negotiation, mortgage, pledge, lien, gift or

65 any other voluntary transaction creating an interest in

66 property. "Purchaser" does not include any individual, cor-

67 poration, partnership or other business enterprise which ac-

68 quires an interest in property in the ordinary course of

69 business.

1 SECTION 2. Notice.

2 (a) No provisional legal or equitable process to take the

3 person of the debtor, or to take from the possession of the

4 debtor or a third party any property in which the debtor

5 claims an interest, shall issue in any action at law or other

6 proceeding commenced in any court except pursuant to an

7 order of such court endorsed upon the writ, bill, complaint

8 or other process initiating such action or proceeding to be

9 served on the defendant after the defendant is given notice

10 and opportunity to be heard as hereinafter provided.

11 (b) Except as provided in section 4 of this act, no re-

12 straining order which restricts a defendant in the use or

13 disposition of his goods or property shall be issued in any

14 legal or equitable proceedings commenced in any court un-

15 less endorsed upon the writ, bill, complaint or other process

16 initiating such action or proceeding to be served on the de-

17 fendant after the defendant is given notice and opportunity

18 to be heard as hereinafter provided.

19 (c) Any party intending to seek an order of the court to

20 be issued pursuant to subsection (a) or (b) of this section

21 shall cause written notice to be filed with the court and to

22 be served upon the defendant not less than seventy-two

23 hours prior to a time designated for hearing by the court.

24 Such notice shall be served in the manner provided by law

25 for service of original process of the court or for service of

26 a subpoena to testify before the court, except that, in appro-

27 priate cases, the court may order ex parte that notice be

28 served in some other manner likely to reach the attention

29 of the defendant.

30 (d) The notice shall:

31 (i) Fix the date, time and place for hearing; and
32 (ii) State that the debtor has the right to file affidavits

33 on his own behalf with the court and may appear

34 personally or by way of an attorney and present

35 testimony on his own behalf at the time of the

36 hearing, or that he may, at or prior to such hear-

37 ing, file with the court a written undertaking ex-

38 ecuted by a surety approved by the court, in an

39 amount double the value of the property or the

40 amount claimed, whichever is less, to preclude

41 the issuance of an order authorizing provisional
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42 legal or equitable process;

43 (iii) State that, if the debtor fails to appear, he shall

44 be deemed to have waived his right to the hear-

45 ing and that, in such case, the court may author-

46 ize the creditor to employ the appropriate pro-

47 visional legal or equitable process prior to final

48 judgment to restrain the person of the debtor or

49 take possession of, or restrain the debtor's per-

50 sonal use or disposition of, the claimed property

51 in the hands of the debtor or a third party.

52 (c) There shall be attached to the notice an affidavit re-

53 citing and showing the following additional information

54 and statements:

55 (i) The name of the creditor and the address of his

56 residence or place of business, if any; and

57 (ii) The name of the debtor, and the address of his

58 residence or place of business, if known; and

59 (iii) A statement, to the best knowledge, information

60 and belief of the creditor, or one acting on his

61 behalf, that the debtor is a non-consumer; and

62 (iv) In any case in which the creditor seeks to take

63 possession of any property in which the debtor

64 claims an interest, a particular description of the

65 claimed property sufficient to make possible its

66 identification, a statement, to the best knowledge

67 information and belief of the creditor, of the value

68 of such property and its location; and a statement

69 that the creditor is the owner of the claimed

70 property or is entitled to repossession of it,

71 describing the source of such title or right. If the

72 creditor's interest in such property is based on a

73 written instrument, a copy thereof shall be

74 attached to the affidavit; or in any other case,

75 a general description of the person or property

76 sought to be restrained; and

77 (v) In any case in which the creditor seeks to take

78 possession of any property in which the debtor

79 claims an interest and the property is wrongfully

80 detained by the debtor or third party, the means

81 by which the debtor or third party came into

82 possession thereof, and the cause of such deten-

83 tion according to the best knowledge, informa-

84 tion and belief of the creditor or one acting on

85 his behalf; and

86 (vi) A statement of the claim for which the process

87 is sought; and

88 (vii) A statement of the counter-claims, set-offs and
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89 defenses that the creditor either knows or has

90 reason to believe may be asserted by the debtor;

91 and

92 (viii) A statement setting forth the reasons why it is

93 necessary to restrain the person of the defendant

94 in order to protect the interest of the creditor,

95 reciting the nature of the creditor's interest which

96 is to be protected by such restraint, provided such

97 statement may be omitted if the creditor states

98 in the affidavit that he will not use any provi-

99 sional legal or equitable process authorized to be

100 employed as a result of proceedings based on the

101 affidavit to restrain the person of the debtor; and

102 (ix) In a case in which it is alleged that the debtor has

103 waived his right to be heard in accordance with

104 subsection (a) of section 5 of this act, a statement

105 as to when and in what manner the waiver has

106 been made. If the waiver is based upon a written

107 instrument, a copy of such instrument shall be

108 attached to the affidavit.

1 SECTION 3. Hearing.

2 (a) If, after service of a notice pursuant to the provisions

3 of section 2 of this act, the court finds that the debtor has,

4 in accordance with section 5 of this act, waived his right to

5 be heard on that order, it shall dispense with the hearing

6 and issue promptly to the creditor a signed order authorizing

7 him to employ provisional legal or equitable process.

8 (b) If, after service of a notice pursuant to the provisions

9 of section 2 of this act, the court finds that the debtor has

10 not, in accordance with section 5 of this act, waived his right

11 to be heard on that order, a hearing on that order shall be

12 conducted by the court and without a jury. Upon the hear-

13 ing, the court shall consider the affidavits and other show-

14 ings made by the parties appearing and shall make a deter-

15 mination as to which party, in reasonable probability, will

16 prevail. If the court makes such determination in favor of

17 the creditor, the court shall further determine whether the

1

8

creditor is entitled to any provisional legal or equitable pro-

19 cess and, in any case where the creditor, pursuant to sub-

20 section (e) (viii) of section 2 of this act, has stated that it

21 is necessary to restrain the person of the debtor, whether

22 the creditor is entitled to such restraint pending final

23 adjudication of the claims of the parties. This determina-

24 tion shall be based on a finding as to the probable validity

25 of the underlying claim alleged against the debtor. If the

26 court determines that the creditor is so entitled, it shall
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27 issue to him a signed order authorizing him to employ pro-

28 visional legal or equitable process.

1 SECTION 4. Ex Parte Allowance. (Optional)

2 (a) (i) If, on the basis of an affidavit filed pursuant

3 to the provisions of subsection (e) of section

4 2 of this act or on further showings of the

5 creditor in support of it, the court finds that

6 the debtor has, in accordance with subsection

7 (a) of section 5 of this act, waived his right to

8 be notified and heard, the court shall issue

9 promptly to the creditor a signed order author-

10 izing him to employ provisional legal or equi-

11 table process.

12 (ii) If, upon the examination of such affidavit or

13 on further showing of the creditor in support

14 of the affidavit, the court finds that the debtor

15 has not, in accordance with subsection (a) of

16 section 5 of this act, waived his right to be

17 notified and heard, the creditor shall not

18 thereafter be barred from proceeding under

19 the provisions of sections 2 and 3 of this act.

20 (b) If, on the basis of such affidavit filed pursuant to the

21 provisions of subsection (e) of said section 2 and further

22 affidavit showing that the creditor cannot obtain in person-

23 am jurisdiction over the debtor and that the creditor intends

24 to employ provisional legal or equitable process for the pur-

25 pose of acquiring quasi in rem jurisdiction over the debtor

26 by means other than as may otherwise be provided by

27 statute (here insert local "Long Arm" procedure), the court

28 finds that the creditor cannot obtain in personam jurisdiction

29 over the debtor, the court shall authorize the creditor to

30 employ such provisional legal or equitable process.

31 (c) If, in addition to fihng with the court an affidavit

32 meeting the requirements of subsection (e) of section 2 of

33 this act, the creditor, or one acting on his behalf, deposes

34 and swears to matters in the affidavit that reasonably tend

35 to establish that the debtor or a third party is engaged in,

36 or is about to engage in, conduct that will conceal the debtor

37 or remove him from the jurisdiction of the court or place

38 the claimed property in danger of destruction, serious harm,

39 concealment, removal from this state or transfer to a pur-

40 chaser, the court, in its discretion, may issue a temporary

41 restraining order directed to the defendant or third party

42 prohibiting such acts with respect to the person of the

43 debtor or property pending the hearing provided for in sub-

44 section (b) of section 3 of this act.

45 (d) If, in addition to meeting the requirements of sub-
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46 section (c) of this section, the creditor establishes by way of

47 affidavit or otherwise to the satisfaction of the court that

48 the debtor or third party in possession of the claimed prop-

49 erty is likely to violate any restraining order, or any part of

50 any restraining order, issued pursuant to said subsection (c)

5

1

pending the hearing provided for in subsection (b) of section

52 3 of this act, the court, in its discretion, may grant, in

53 addition to, or in lieu of, a temporary restraining order,

54 a signed order authorizing the creditor to employ provisional

55 legal or equitable process.

1 SECTION 5. Waiver.

2 (a) The rights to be notified and heard as provided by

3 this act may be waived by the debtor if such waiver is vol-

4 untarily, intelligently and knowingly made at the time the

5 relationship of the debtor-creditor is created by the parties

6 or otherwise made in advance of the time the debtor is al-

7 legedly in default or before he receives a notice issued pur-

8 suant to section 2 of this act or is otherwise notified that

9 the creditor intends to employ provisional legal or equitable

10 process. Any purported waiver made prior to the service

11 of notice issued pursuant to section 2 of this act presump-

12 tively satisfies the standards of this act if it is in conspicuous

13 language contained in a writing, which may be prepared

14 by anyone but shall be signed by the debtor, stating that the

15 debtor is willing to submit to provisional legal or equi-

16 table process, without first being notified or having the op-

17 portunity to be heard on the vahdity of the underlying claim

18 upon which the request for an order for provisional legal

19 or equitable process is based.

20 (b) The right to be heard as provided in subsection (a)

21 of section 3 of this act is waived in accordance with the

22 standards provided in subsection (a) of this section if the

23 debtor, after receiving a notice issued pursuant to section 2

24 of this act, engages in any conduct that clearly shows that

25 he intends to forego his right to be heard. The debtor's

26 failure to appear at the hearing scheduled under section 2

27 of this act presumptively constitutes conduct that clearly

28 shows that he intends to forego his right to be heard. If

29 the debtor, after receiving the notice issued pursuant to

30 section 2 of this act, sends or delivers, to the creditor or

31 the court before which the notice is returnable, a writing,

32 which may be prepared by anyone but shall be signed by
33 the debtor, indicating in any form that the debtor does

34 not intend to be heard on the notice, the debtor shall be

35 presumed to have waived his right to be so heard under

36 the standards provided in subsection (a) of this section.
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1 SECTION 6. Non-Applicability.

2 (a) Nothing in this act authorizes or prevents a creditor

3 from employing self-help to take property from the pos-

4 session of a debtor or third party, from acquiring a security

5 interest in the property of the debtor, from acquiring a

6 lien on property of the debtor or from withholding or ex-

7 ercising a right of set-off or foreclosure with respect to

8 property that has been voluntarily placed in possession of

9 the creditor by the debtor or his agent or taken by way of

10 self-help by the creditor.

11 (b) This act does not apply to ( ).

1 SECTION 7. Severability.

2 If any provision or clause of this act or application

3 thereof to any person or circumstances is held invalid, such

4 invalidity shall not affect other provisions or applications

5 of the act which can be given effect without the invalid pro-

6 vision or application, and to this end the provisions of this

7 act are declared to be severable.

This is a "model act" complete with "Optional" sections and

in line 1 1 of Section 6 a space for listing additional information.

It covers much of what has already been discussed in this report

relative to a "meaningful opportunity to be heard" in trustee

process, attachments, and situations involving personal property

mortgages, conditional sales, security instruments, retail install-

ment sales of motor vehicles, and retail installment sales of other

goods and services.

The subjects listed in paragraph (g) of the bill are quite too

broad to be of legislative value but it is noted that one of the

objectives of the bill would be to require a judicial hearing

before the foreclosure of a mortgage.

Mortgage Foreclosures

In Massachusetts there are now two conventional methods of

foreclosing a mortgage. The first method is by "peaceful" entry

on the premises for the purpose of foreclosure. The second

method and the one used in 99% of the cases is by auction sale.

This proposal would require a judicially approved sale.

Non-Consumer Situations

In view of the fact that there are now provisions in c. 255, c.

255B and c. 255D, and elsewhere, to protect "consumers" (if
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"consumers" are all included in the class of retail installment

buyers of autos, consumer goods and services etc.) this bill

would extend the new protections of those statutes to everyone

from the small farmer to General Motors, and in all cases there

would be a judicial hearing before any interference with the right

of possession which might be enjoyed by a "non-consumer"

debtor/

A Legislative Decision — A Judicial Assignment

The implications of the proposal are clear. The issue is

whether to preserve the right to repossess property without ju-

dicial approval. In the Landlord-Tenant residential field the

General Court has acted to require judicial process before any-

one can be turned out for any reason. The doctrine of "Self-

Help" in housing is dead. The doctrine of "Self-Help" is at

death's door in consumer goods cases, although still available,

apparently, in some situations.

We can not make the suggestion that there can be no inter-

ference with possession without a judicial hearing. That surely

is a matter of public policy.

We can and do make the observation that the number of

judges available must now deal with countless new hearings and

matters which need judicial intervention for the first time. This

adds additional strain to the courts.

We oppose this particular bill as one which is not well de-

signed for its purpose and to advise the General Court that it

has this issue of a "meaningful opportunity to be heard" before

it. The Judicial system can not prefer any particular group of

citizens over another. Protection has been placed around the

consumer and the retail buyer. Possibly the way has been paved

for similar protection to others. We prefer to let the legislature

make this decision.

^By C.629 of the Acts of 1973 all consumer credit transactions after January 1,

1974 require a judicial hearing before the creditor is authorized to repossess. The
proceeding will be a separate and distinct proceeding. See the new Rule 23A of
the district courts.
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I. PROCEEDINGS AFTER JUDGMENT

(1) Validity and Ability to Pay

HOUSE . . . a973) ... No. 2312

An Act providing for the protection of judgment debtors and
JUDGMENT creditors AGAINST AN INABILITY OF THE DEBTOR TO

SATISFY A JUDGMENT AND MAINTAIN HIMSELF AND HIS FAMILY.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION 1. The General Laws are hereby amended by

2 inserting after chapter 224 the fohowing new chapter:

3 Chapter 224A
4 Section 1. Notwithstanding any other provision of law,

5 no execution, supplementary process, arrest on mesne pro-

6 cess, trustee process, attachment or other like process or

7 order shall be issued on a judgment until the provisions of

8 this chapter have been complied with. Prior to issuance of

9 any such process, the court shall issue a summons, requiring

10 the debtor to appear at a time and place named therein and

1

1

submit to an examination by the court relative to his prop-

12 erty and ability to pay. Such summons may be served by an

13 officer qualified to serve civil process, by delivering to the

14 debtor an attested copy thereof, or by leaving it at his last

15 and usual place of abode, at least seven days before the re-

1

6

turn date thereof. If due service is not made, the court may
17 order further notice. The failure of a judgment debtor per-

18 sonally to appear without reasonable excuse at such exam-

19 ination, or at an examination otherwise appointed, or to

20 submit to the examination as provided in section two, shaU

21 constitute a contempt of court.

22 If the debtor is in court personally or by attorney at the

23 time a verdict is rendered or judgment pronounced against

24 him, the court may dispense with the provisions for sum-

25 mons and immediately proceed to set a day and time for

26 the examination.

27 Section 2. The judgment debtor, if he appears, shall be

28 examined on oath as to his property and ability to pay; and

29 such examination, if in writing, shall be signed and sworn

30 to by the debtor and filed with the court. Both the judg-

3

1

ment creditor and judgment debtor may introduce additional

32 evidence; and if the debtor fails to appear at the examin-

33 ation it may proceed and orders may be made in his ab-
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34 sence. The examination may be oral or in writing, in the

35 discretion of the court.

36 Section 3. At the time of the examination, the debtor

37 may petition orally or in writing to have the judgment vaca-

38 ted. If the court is that in which such judgment was ren-

39 dered it shall suspend the examination and proceed to hear

40 the petition on the merits as soon as practicable. The court,

41 before setting a hearing on such petition shall, if all neces-

42 sary parties are not then before the court, order notice

43 thereof returnable at such time and to be served in such

44 manner as it may direct, and may issue a stay or superse-

45 deas of an execution issued on such judgment and an order

46 for a return thereof with a certificate of the proceedings

47 thereon. Upon a hearing of such petition the court may va-

48 cate such judgment, and dispose of the case as if the judg-

49 ment had not been entered. If the court is not that in which

50 judgment was rendered, it shall suspend the examination

51 and refer the petition to the court in which such judgment

52 was rendered, which court shall proceed under this section.

53 An examination so suspended may be resumed when the

54 court issues an order denying the petition.

55 Section 4. After the examination the court shaU issue such

56 process, and make such orders, as it deems appropriate,

57 considering the circumstances of the debtor including, but

58 not limited to any other actions pending or judgments or

59 process outstanding against him, other debts of the debtor,

60 and the current living standard of the debtor and his family.

61 In determining the amount and manner of payment of the

62 judgment, the court shall seek to maintain the current and

63 usual standard of living of the debtor and his family if such

64 be not unreasonable, enable the debtor to pay his outstand-

65 ing obligations so that payments of the judgment will not

66 cause the debtor to default on his other debts, and obtain

67 payment of the judgment within the shortest practicable

68 time.

69 Section 5. If the court finds that the debtor has no prop-

70 erty not exempt from being taken on execution or like pro-

71 cess and is unable to pay the judgment, in full or by partial

72 payments, it shall enter an order denying the issuance of

73 process for satisfying the judgment. If the court is satisfied

74 that the debtor has property not exempt from being taken

75 on execution or like process, the court may order him to

76 produce it, or so much thereof as may be sufficient to

77 satisfy the judgment and any apportioned costs, so that it

78 may be taken on the execution or like process; or may order

79 him to execute, acknowledge if necessary, and deliver to

80 the judgment creditor, or to a person in his behalf, a trans-
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81 fer, assignment or conveyance thereof, or if the debtor is

82 able to pay the judgment in full or by partial payments the

83 court may order the debtor to pay out of his income, in fuU

84 or partial payment from time to time, an amount not to

85 exceed that amount of his wages which is exempt from

86 attachment under chapter 246 section 28 of the laws of this

87 Commonwealth or that amount of his disposable earnings

88 which is exempt from attachment under section 1673 of

89 Title 15 of the United States Code, whichever amount is

90 less. Income which is exempt when in the possession of

91 third persons, such as government pensions, social security

92 and welfare benefits, and certain wages, shall also be exempt

93 from execution when in the possession of the debtor or

94 when deposited in a bank or other sunilar institution. The

95 court may make an order combining any of the orders above

96 mentioned. The court may prescribe the times, places,

97 amounts of payments, forms of instruments and other de-

98 tails in making any of the above mentioned. The court may

99 at any time renew, revise, modify, suspend or revoke an

100 order made in any proceedings under the provisions of this

101 chapter. Willful and unjustified failure to obey any lawful

102 order of the court in proceedings under this chapter shall

103 constitute a contempt of court.

104 Section 6. At any time after issuance of process or of an

105 order pursuant to sections four and five, the debtor may
106 apply to the court to stay or suspend the effect of such pro-

107 cess or to renew, revise, modify suspend or revoke such

108 order. The application shall be in writing and shall be

109 signed and sworn to by the debtor and filed wilth the court.

110 The court shall proceed under sections one, two, four and

111 five in like manner to an original application to issue pro-

112 cess. If the court finds that the circumstances of the debtor

113 so justify, it shall issue a stay or an order suspending the

114 effect of any process effective and outstanding, or renewing,

115 revising, modifying, suspending or revoking any order.

116 Any stay or any order to suspend the effect of process shall

117 be to a day certam and shall set a day and time for further

118 examination of the debtor if such be necessary.

119 Section 7. At any tune after forty-five days from the entry

120 of any order pursuant to sections four, five or six a judg-

121 ment creditor may apply to the court to renew, revise,

122 modify, suspend or revoke such order, or for the issuance

123 of process, or for an order for full or partial payment. The

124 court shall proceed pursuant to sections one, two, four and

125 five in like manner to an original application to issue pro-

126 cess. Upon appHcation by the judgment creditor in writing

127 and signed and sworn to by him that circumstances have
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128 significantly altered since the entry of the order and de-

129 tailing such altered circumstances, the court, upon deter-

130 mination that the purposes of this chapter and the interests

131 of justice would be best served thereby, may waive the

132 forty-five day limitation.

1 SECTION 2. Said chapter 224 is hereby further amended
2 by striking out section 16 as most recently amended by

3 section 1 of chapter 292 of the acts of 1943, and inserting

4 in place thereof the following section:

—

5 Section 16. If the court finds that the debtor has no

6 property not exempt from being taken on execution, and is

7 unable to pay the judgment, in full or by partial payments,

8 or if the creditor fails to appear at the examination, per-

9 sonally or by his attorney, the proceedings may be dismissed.

10 If the court is satisfied that the debtor has property not

1

1

exempt from being taken on execution, the court may order

12 him to produce it, or so much thereof as may be sufficient

13 to satisfy the judgment, so that it may be taken on the ex-

14 ecution; or may order him to execute, acknowledge if neces-

15 sary, and deliver to the judgment creditor, or to a person

16 in his behalf, a transfer, assignment or conveyance thereof;

17 or if the debtor is able to pay the judgment in full or by

18 partial payments the court may order the debtor to pay out

19 of his income, in full or partial payment from time to time,

20 an amount not to exceed that amount of his wages which

21 is exempt from attachment under chapter 246 section 28

22 of the laws of this Commonwealth or that amount of his

23 disposable earnings which is exempt from attachment un-

24 der section 1673 of Title 15 of the United States Code,

25 whichever amount is less. Income which is exempt when
26 in the possession of third persons, such as government pen-

27 sions, social security and welfare benefits, and certain wages,

28 shall also be exempt from execution when in the possession

29 of the debtor or when deposited in a bank or other similar

30 institution. The court may make an order combining any

31 of the orders above mentioned. The court may prescribe

32 the times, places, amounts of payments, forms of iastru-

33 ments and other details in making any of the orders above

34 mentioned. The court may at any time renew, revise, mod-
35 ify, suspend or revoke any order made in any proceedings

36 under the provisions of this chapter. Willful and unjust-

37 ified failure to obey any lawful order of the court in sup-

38 plementary proceedings shall constitute a contempt of court.
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The purpose of this bill is to prevent a litigant from enforcing

the judgment of a court for the payment of money, we assume,

until there has been a hearing before a court as to the debtor's

property and his ability to pay the judgment.

By G.L. c. 224 sec. 6 et seq there is at present a procedure

known generally as "Supplementary Process." This procedure

is described by Chief Justice Rugg in Giarruso v. Payson 272

Mass. 417, 419 (1930).

"In brief, these sections enable either a judgment creditor or a

judgment debtor under arrest to apply for supplementary pro-

cess and for examination, either orally or in writing in the dis-

cretion of the court, as to the property of such debtor and his

ability to pay. If the court finds that the debtor has no property

not exempt from being taken on execution and is unable to pay

the judgment, the proceedings may be dismissed. If, however,

the court is satisfied that such debtor has property not exempt

from being taken on execution, he may be ordered to produce

it or to transfer it to the creditor, or if the debtor is found able

to pay the judgment in full or by partial payments, the court

may, after allowing the debtor out of his income a reasonable

amount for the support of himself and his family, order him to

pay the judgment and costs of the proceedings in full or by par-

tial payments from time to time, or may make an order com-

bining any of these specified orders."

The proceedings are equitable in nature as stated in Mayone

V. Municipal Court of the City of Boston, 335 Mass. 717

(1957).

"Continuing jurisdiction in supplementary proceedings until

a final order terminating them is necessitated in order for the

court to meet changing conditions of the parties. On one hand,

the power of the court must be used effectively to aid the credi-

tor in collecting his debt. If the debtor has become more pros-

perous than when the original order was made, there is no rea-

son why he should not be ordered to pay forthwith the balance

of the debt or larger instalhnents. On the other hand, if the

financial condition of the debtor has become worse, there is

no reason why the instalhnents should not be reduced or tem-

porarily suspended. Both parties are working under the threat

of contempt for breach of an order of the court."
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In the run-of-the-mill case in supplementary process, there

is no actual arrest unless the debtor refuses to obey the summons

to appear for the examination as to his property and his ability

to pay. There are certain provisions for a civil arrest of a per-

son set forth in G.L. c. 224 sees. 2 and 6 et seq.

The present law was intended to supplement the regular pro-

cess of the court, particularly the judgment, the execution there-

of, and the levy on the judgment against the person who was

ordered to make payment. As indicated, there are provisions

which protect both the creditor and the debtor. The creditor

is protected by insuring that the judgment is not made a mock-

ery, and the debtor is protected against oppression.

There are references in this bill to Title 29 Sec. 206 (a) (1),

of the United States Code for a definition of "disposable earn-

ings," etc. The statute mentioned is the "Minimum Wage" for

work in interstate commerce.

In the refiling of this legislation in 1974, H. 37, which is a

recommendation of the Consumer's Council, there are further

references to "Section 206" (a) (1).

The confusion is cleared up by reference to Title 15 U.S.C.A.

sections 1672 and 1673 which reads:"

j 1672. Defmitions

For the purposes of this subchapter:

(a) The term "earnings" means compensation paid or payable

for personal services, whether denominated as wages, salary,

commission, bonus, or otherwise, and includes periodic pay-

ments pursuant to a pension or retirement program.

(b) The term "disposable earnings" means that part of the

earnings of any individual remaining after the deduction from

those earnings of any amounts required by law to be withheld.

(c) The term "garnishment" means any legal or equitable

procedure through which the earnings of any individual are re-

quired to be withheld for any debt.

Pub. L. 90—321, Title III, § 302, May 29, 1968, Stat. 163.
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J 1673. Restriction on garnishment — Maximum allowable

garnishment

(a) Except as provided in subsection (b) of this section and

in section 1675 of this title, the maximum part of the aggregate

disposable earnings of an individual for any workweek which

is subjected to garnishment may not exceed

(1) 25 per centum of his disposable earnings for that

week, or

(2) the amount by which his disposable earnings for

that week exceed thirty tim^es the Federal minimum hourly

wage prescribed by section 206 (a) (1) of Title 29 in effect

at the time the earnings are payable,

whichever is less. In the case of earnings for any pay period other

than a week, the Secretary of Labor shall by regulation prescribe

a multiple of the Federal minimum hourly wage equivalent in

effect to that set forth in paragraph (2).

Exceptions

(b) The restrictions of subsection (a) of this section do not

apply in the case of

(1) any order of any court for the support of any person.

(2) any order of any court of bankruptcy under chap-

ter XIII of the Bankruptcy Act.

(3) any debt due for any State or Federal tax.

Execution or enforcement of garnishment order or process

prohibited

(c) No court of the United States or any State may make,

execute, or enforce any order or process in violation of this

section.

Pub.L. 90—321, Title III, § 303, May 29, 1968, 82 Stat. 163.

Apparently the proponents of this type of legislation desire

to utilize the concepts of sections 1672 and 1673 so that only

a part of the individual's disposable earnings could be used to

satisfy a judgment. The language of the bill fails to achieve

these desired results in any case.

It is not immediately apparent that this would permit the

debtor to maintain his current and usual living standard.

Such a person might be better off under the existing pro-

visions of G.L. c. 224 which allows him "a reasonable amount"

for the support of himself and his family.
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We do not recommend these bills.

We would also observe that these bills would require the

constant supervision by the court of the plan for the satisfaction

of the judgment or judgments. The court would in fact be

acting as a referee in bankruptcy under a Wage Earners' Plan

in Chapter XIII. The federal courts have followed a course of

divorcing the judge from the direct participation in the admin-

istration of such proceedings and placing the responsibility in

an adminstrative agent. When the insolvency proceedings were

in effect in Massachusetts, the Register of Probate (and In-

solvency) handled the administrative load. It is more appro-

priate that the judge approve the plan; he need not spend end-

less hours working out an appropriate method of payment.

The judge is to arrive at a decision based on the law and the

facts of the case. Having arrived at the judgment, it is impor-

tant that it not be taken lightly. There are now methods to seek

relief from a judgment obtained without due process. As a

supplementary proceeding to the case in which the judgment

was obtained, there exists under Ch. 224 an equitable pro-

cedure to protect debtor and creditor.

The suggestions in H. 2312 and 3324 expand the consumer

protection principle beyond the reasonable and meaningful op-

portunity to be heard; they confuse the rights of legitimate

creditors; and they are far less protection than the provisions

of Chapter XIII of the bankruptcy act. They add to the jud-

icial burden certain duties which are even now claimed as func-

tions of a non-profit "credit counselling" service.

The logical fulfillment of this kind of legislation is some-
thing closely resembhng the bankruptcy jurisdiction of the fed-

eral court although the proposed bills do not go quite to the

point of conflict.

We ask that our comments be read as a whole as to this series of bills as

we have tried not to be repetitive. The literal interpretation of c. 224
that only $20.00 a week is exempt from supplementary process is of

course an extreme view of the subject. We can not lose sight of the fact

that small creditors — small neighborhood businessmen — suffer hardship

when their customers fail to pay. Their "net" income is often regarded

without envy; they "have it tough".
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(2) HEARINGS IN CONSUMER TRANSACTIONS
WHEN "MERCHANTS" SEEK TO COLLECT

JUDGMENT

HOUSE . . . (1973) ... No. 3324

A.N Act providing for the protection of judgment debtors and

JUDGMENT creditors AGAINST AN INABILITY OF THE DEBTOR TO

SATISFY A JUDGMENT AND MAINTAIN HIMSELF AND HIS FAMILY.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by inserting after

2 chapter 224 the following chapter:

3 Chapter 224A.

4 Protection of Judgment Debtors and

5 Judgment Creditors Against Inability

6 of the Debtor to Satisfy a Judgment

7 and Maintain Himself and Family

8 Section 1. Definitions.

9 "Consumer transaction" means a transaction between a

10 natural person and a merchant under which the natural

1

1

person acquires real or personal property, services or credit

12 for personal, family or household purposes.

13 "Merchant" means a person or organization regularly

14 engaged in the business of providing real or personal prop-

15 erty, services, credit or money to natural persons for their

16 personal, family or household purposes.

17 Section 2. Restrictions on Process After Judgment.

1

8

Notwithstanding any other provision of law, no merchant

19 shall cause any execution, supplementary process, attach-

20 ment or other like process to be issued on a judgment

21 against a consumer arising from a consumer transaction until

22 the provisions of this chapter have been complied with.

23 Section 3. Time and Place for Examinations; Summons.

24 (1) Prior to issuance of any process following judgment,

25 the court shall set a time and place at which the judgment

26 debtor is to appear and to submit to an examination by the

27 court concerning his property and ability to pay and

28 (a) shall order the judgment debtor to so appear if he

29 is in court personally or by attorney at the time a ver-

30 diet is rendered or judgment pronounced against him, or

31 (b) shall issue a summons ordering the judgment

32 debtor to so appear.

This biU was re-filed in substance as House 37 of 1974; also see H. 27 of 1974.
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33 (2) A summons issued pursuant to subsection (1) shall

34 be served by an officer qualified to serve civil process by

35 his delivery to the debtor of an attested copy thereof or by

36 his leaving an attested copy at the debtor's last and usual

37 place of abode at least seven days before the return date

38 thereof. If the summons is not so served, the court may
39 order further notice.

40 (3) A judgment debtor who fails to appear without

41 reasonable excuse at the examination or at any examination

42 otherwise appointed, or to submit to such examination, shall

43 be in contempt of court.

44 Section 4. Method of Examinations; Failure to Appear.

45 (1) The examination of the debtor may be oral or in

46 writing and if the debtor appears,

47 (a) the examination shall be under oath, and

48 (b) if in writing, the examination shall be signed

49 and sworn to by the debtor and filed with the court.

50 (2) Both the judgment creditor and the judgment debtor

51 may introduce additional evidence, but the examination may
52 proceed and orders may be made if the judgment debtor

53 fails to appear after due notice as provided in section 3.

54 Section 5. Petition to Vacate.

55 (1) At the time of the examination, the judgment debtor

56 may petition orally or in writing to have the judgment

57 vacated.

58 (2) Upon such petition, the court shall suspend the ex-

59 amination and

60 (a) proceed to hear the petition on the merits if it

61 is the court which rendered the judgment, or

62 (b) refer the petition to the court which rendered

63 the judgment.

64 (3) The court shall hear the petition as soon as practi-

65 cable. In setting such hearing the court

66 (a) shall order notice thereof returnable at such time

67 and to be served in such manner as the court may direct

68 to all necessary parties not then before the court, and

69 (b) may issue a stay or supersedeas of an execution

70 and in order for a return thereof with a certification of

71 the proceedings thereof.

72 (4) Upon the hearing of such petition the court may
73 (a) vacate the judgment and proceed as if the judg-

74 ment has not been rendered, or

75 (b) deny the petition, in which case the examination

76 initially suspended shall resume.

77 Section 6. Orders Following Examination.

78 (1) After examination the court shall issue such process

79 and make such orders as it deems appropriate, with a view
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80 to obtaining payment of the judgment in the shortest prac-

8

1

ticable time while enabling the debtor to pay his outstanding

82 obligations, so that satisfaction of the judgment will not

83 cause the debtor to default on his other debts. The court

84 shall, but is not limited to

85 (a) take into account any other actions pending or

86 judgments or process outstanding against the debtor;

87 (b) consider the debtor's other debts and whether

88 the debtor is pursuing a plan arranged through a credit

89 counseling service;

90 (c) allow the debtor to maintain the current and

91 usual living standard of the debtor and his family to the

92 extent it is not unreasonable.

93 (2) If the court finds that the debtor has no property

94 not exempt from execution or like process and is unable to

95 pay the judgment in full or partial payments, it shall issue

96 an order denying the issuance of process for satisfying

97 the judgment.

98 (3) If the court is satisfied that the debtor has property

99 not exempt from execution or like process, or that the

100 debtor is able to pay the judgment in full or partial pay-

101 ments out of his income, the court may
102 (a) order the debtor to produce such non-exempt

103 property, or so much as may be sufficient to satisfy the

104 judgment and any apportioned costs so that it may be

105 taken on execution or like process, or

106 (b) order the debtor to execute, acknowledge if ne-

107 cessary and deliver to the judgment creditor or to a per-

108 son in his behalf a transfer, assignment or conveyance

109 of such non-exempt property, or

110 (c) order the debtor to pay out of his disposable in-

Ill come in full pament or payments from time to time, but

112 the total amounts of all such orders or sums taken under

113 trustee process which is outstanding at anytime shall not

114 exceed his disposable earnings as defined and not exempt

1 15 under Section 206(a) (1) of Title 29, United States Code

116 or under the laws of this state, whichever amount is less.

117 "Disposable earnings" exempt when in the hands of third

118 persons shall be exempt when in the possession of the debtor

119 or deposited in a bank or other similar institution.

120 (4) The court may
121 (a) combine any of the orders provided in subsection

122 (3);

123 (b) prescribe the times, places, amounts, manner and

124 other details of payments;

125 (c) at any time renew, revise, suspend or revoke an

126 order made under this chapter.
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127 (5) Any person who willfully and unjustifiably fails to

128 obey any lawful order of a court in a proceeding under this

129 chapter shall be m contempt of court.

130 Section 7, Altered Circumstances; Application for New
131 Orders.

132 (1) The debtor at any time and judgment creditor after

133 forty-five days after issuance of process may file an appli-

134 cation in writing under oath to stay or to suspend the effect

135 of such process or to renew, revise, modify or revoke any

136 order issued under this chapter upon the ground that cir-

137 cumstances as detailed in the application have significantly

138 altered since process was issued or the order made.

139 (2) When such an application is filed, the court shall pro-

140 ceed under Sections 3, 4 and 6 in like manner as for an

141 original proceeding.

142 (3) If the circumstances justify, the court shall

143 (a) issue a stay or an order suspending the effect of

144 any process effective and outstanding, such order to be a

145 day certain and setting a time and place for further ex-

146 amination of the debtor, if necessary, or

147 (b) renew, revise, modify, suspend or revoke any

148 order.

149 (4) Upon a determination that the purposes of this chap-

150 ter and the interests of justice would best be served thereby,

151 the court may waive the forty-five day hmitation in sub-

152 section (1).

This bill is similar in nature to H. 2312 already discussed,

but it is narrower in scope since its operation would be limited

to "consumer transactions."

Even so confined, this bill would set up a procedure which
might apply to almost every business transaction of the average

family including the purchase of a home, the rental of an apart-

ment, and the purchase of any merchandise or services.

If a "Merchant" — a person or organization regularly en-

gaged in the business of providing real or personal property,

services, credit or money to natural persons for the personal,

family or household purposes — obtained a judgment, nothing

further could be done until there was a hearing on the ability

of the debtor to pay or make a property transfer.

The proceedings would be much the same as those outlined

in H. 2312 including the feature whereby the court could vacate
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the judgment on the oral or written petition of the debtor and

hold a new trial.

There is nothing revolutionary in the "new" procedures in

this bill. The existing provisions of c. 224, when applied in

practice, reach the result intended by H. 3324 except:

—

1. The creditor with a judgment can, with the aid of the officer,

attempt to take non-exempt property of the debtor to satisfy

the judgment; this right would cease under H. 2312 or 3324

(or H.37 of 1974).

2. There is now no right of a debtor to petition to vacate a judg-

ment and have a complete new trial when he appears for sup-

plementary process. The right to set aside a judgment does

now exist provided that there is grave cause.

3. The proposed bills require the court to continue the debtor's

"current and usual living standard" and that of his family "to

the extent that it is not unreasonable." The existing standards

are probably more spartan in many cases.

4. H. 3324 makes mention of a "credit counselling service" but

fails enturely to even refer to "Chapter Xlll-Wage Earners'

Plans" 11 U.S.C.A. 1001 et seq which provides far more pro-

tection for the debtor than any state statute existing or proposed

for Massachusetts. The debtor can declare bankruptcy under

appropriate circumstances, but the "Wage Earners' Plan" is some-

thing which seeks in every legitimate instance not only to

spread the protective cloak of the federal court around an

oppressed debtor but to give a legitimate creditor a realistic

method to get satisfaction of his claim.

Sections 1 and 2 of the bill would call for supplementary

proceedings in all cases, even those where the debtor might

be able to pay, and even where the debtor was obviously sol-

vent.

Section 3 permits the debtor to ask that the judgment be

vacated on oral or written application. After such an appli-

cation, there would be an immediate hearing on the merits of the

application, and if the court was convinced of those merits,

there would be a complete new trial of the facts and law as if

there had been no previous proceedings.

Presumably this provision is intended to correct miscarriages

of justice, but in practice it would result in judicial havoc. It
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would seem more appropriate to assure every citizen of due

process of law in the original proceedings resulting in the judg-

ment than to allow collateral attacks before another judge or

in another court. There are no standards established for va-

cating the judgment. Would a judge order a judgment set

aside merely because he did not completely concur with a

fellow judge? Would some judges reach a different conclusion

because witnesses present at one trial could not be present for

another.

Section 4 adds the concept that the orders as to payment of

the judgment should be such as to "maintain current and usual

standard of living of the debtor and his family if such be not

unreasonable" and to allovv' the debtor to pay his other obli-

gations along with the one being considered.

Section 5 is similar to the present law but seeks to assure

the debtor a basic income which cannot be applied to the pay-

ment of the judgment. It is clear that the first $125.00 per week

would be safe from any claim or an amount equal to the federal

minimum wage or some other standard. Pensions, social se-

curity benefits, welfare benefits, and some other assets would

be exempt. Weekly pensions are exempt (up to $100.00) from

trustee process.

"SECTION 2" would amend the present s. 16 of c. 224 by

a guarantee to the creditor of a basic income which could be as

much as $125.00 a week and in certain instances the regular

weekly income of the family.

If this bill were enacted, the judgment obtained against a

person of low and moderate income would be all but unen-

forceable, and the courts could give no protection to the credi-

tor who might very well be a person whose income potential

was the same or less than his debtor. Assuredly the majority

of cases would probably be those involving consumer goods

and services. We discuss this further in connection with H. 3324.

We do not recommend this bill for the reasons stated and for

further reasons stated in connection with H. 3324.

For further comments as to an amendment to G.L. c. 224 sec.

16, see our report in connection with S. 611.
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SENATE . . . (1973) ... No. 611

An Act to revise the amount of weekly income exempt from
execution.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section sixteen of chapter 224 of the General Laws as

2 most recently amended by chapter 292, section one of the

3 Acts of 1943, is hereby amended by striking section six-

4 teen in its entirety, and inserting in place thereof the fol-

5 lowing paragraph:

6 If the court finds that the debtor has no property not

7 exempt from being taken on execution, including wages to

8 the extent exempted from trustee process, garnishment or

9 attachment by chapter 246, section 28 of the General Laws
10 of Massachusetts and title 15, sections 1671 through 1677

11 of the United States Code, and is unable to pay the judg-

12 ment, in full or by partial payments, or if the creditor fails

13 to appear at the examination, personally or by attorney,

14 the proceedings may be dismissed. If the court is satisfied

15 that the debtor has property not exempt from being taken

16 on execution, the court may order him to produce it, or

17 so much thereof as may be sufficient to satisfy the judg-

18 ment and costs of the proceedings, so that it may be taken

19 on the execution; or may order him to execute, acknow-

20 ledge if necessary, and deliver to the judgment creditor, or

21 to a person in his behalf, a transfer, assignment or convey-

22 ance thereof; or if the debtor is able to pay the judgment

23 in full or by partial payments the court may, after allow-

24 ing the debtor out of his income an amount not less than

25 the amount exempted from trustee process, attachment or

26 garnishment by chapter 246, section 28 of the General

27 Laws of Massachusetts and title 15, sections 1671 through

28 1677 of the United States Code, order the debtor to pay the

29 judgment and costs of proceedings in full or by partial pay-

30 ments from time to time; or the court may make an order

31 combining any of the orders above mentioned. The court

32 may prescribe the times, places, amounts of payments, forms

33 of instruments and other details in making any of the orders

34 above mentioned.

35 The court may at any time renew, revise, modify, sus-

36 pend or revoke any order made in any proceedings under
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37 the provisions of this chapter. Failure, without just excuse,

38 to obey any lawful order of the court in supplementary pro-

39 ceedings shall constitute a contempt of court. No debtor

40 whose income is provided in whole or in part by public

41 welfare shall be ordered to make any payments to the judg-

42 ment creditor or transfer, assign, convey or produce any

43 property under the provisions of this section, for the benefit

44 of the judgment creditor.

As a matter of interest, wages for personal labor or for per-

sonal services have been made exempt from trustee attachment

as foUows:

—

Year Amount of Exemption (Weekly)

1956 $40.00

1959 50.00

1969 80.00

1971 100.00

1972 125.00

The first $100.00 of a weekly pension is also exempt from

such attachments by trustee process.

In 1968 Congress enacted P.L. 90-321 to give federal pro-

tection to wage earners from "garnishments" or what are known
in this commonwealth as "trustee attachments" of wages or

earnings.

The federal law became effective in 1970 and is found in

Title 15 of the United States Code, sections 1671 et seq.

We have referred to these federal statutes elsewhere in this

report.

For convenience, we will assume that a "minimum wage"
under federal law was $2.00 per hour, and a person's "take-

home-pay" (after deductions for taxes and social security etc.)

was $125.00 a week.

Under Massachusetts law, the $125.00 would be exempt
from trustee attachment. Some might argue that the "withheld"

amount could be attached.
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Under Tit. 15 U.S.C.A. Sec. 1673 the amount exempt would

be either:

(a) 25% of $125.00 or $31.25

(b) $65.00 which is $125.00 less 30 hrs. @ $2.00

($60.00)

Since (a) is the lesser, the amount of $31.25 is all that can

be lawfully attached under 15 U.S.C.A. 1673.

The Massachusetts minimum wage is $1.85 per hour and

in both state and federal regulations, there are indeed situations

where a person might not get the so called minimum.

We view the purpose of the bill as a guarantee that the

individual would be able to retain the first $125.00 each week
under Massachusetts law; this would be more advantageous

than the federal provisions.

The present statute provides that the debtor, if the head

of a family, must be allowed not less than $20.00 per week so

that this proposed revision would increase that figure to $125.00

a week.

This statute, Ch. 224 sec. 16 was last amended in 1943

and it is quite apparent that the figure of $20.00 a week for

the support of one individual, let alone a family, is unreal in

1973.

Perhaps it would be more appropriate if the statute was

amended so as to establish a new minimum although we have

never heard of any instance where a judge made an order re-

sulting in a situation where a family was reduced to existing

on $20.00 a week.

The court could, under existing law, allow the debtor as

much as $125.00 a week (and even more) or as little as $20.00

a week.

We do not recommend the bill, S. 611 as drafted but would

have no opposition to amending section 16 of ch. 224 so as

to increase the limit of $125.00 a week or to a figure that the
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general court may determine. It might be observed that a single

person with no dependents who contracts debts which he or

she can not pay might not deserve the same consideration in this

equitable proceeding as the family with children. If the reason

for inability to pay is due to no fault of the individual, that is

one thing, but if the inability is due to instant gratification of

every conceivable wish, there may be more reason to stay with

the philosophy of the existing statute for the small percentage

of cases where it might be justly applied.

We do not believe that the law should be such that under no
conditions could a creditor enforce a judgment against a person

who earns less than $125.00 a week.

If this condition is created as the result of legislation, we must

point out that merchants will understandably become unwilling

to extend credit to persons in that wage bracket. Without this

credit, the ability of this segment of our society to obtain food,

fuel, clothing and other necessaries might be suddenly restricted.

Other purchases for which this segment of the community can

not pay for in cash might remain on the shelves.

Persons on "welfare" can obtain at least some credit under

the present system.

It is one thing to limit the amount of money or property which

can be attached prior to a detailed review of the situation by
the court; it is quite a different thing to prevent creditors from
satisfying their judgments after a full judicial hearing and re-

view of facts and law.
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ra. MISCELLANEOUS PROVISIONS

HOUSE . . . (1973) ... No. 2509

An Act providing that the attorney general may file a certifi-

cate TO DISSOLVE ATTACHMENTS IN ACTIONS AND CLAIMS ARISING

OUT OF THE OPERATION OF MOTOR VEHICLES OWNED BY THE
COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the the authority of the same, as follows:

1 Section 3B of chapter 12 of the general Laws, as most

2 recently amended by chapter 207 of the acts of 1968, is

3 hereby further amended by adding after the last sentence

4 of the first paragraph the following sentence: —
5 In any such action where there has been an attachment

6 of the property of the officer or employee, the attorney

7 general may fUe with the court a certificate that he

8 appears and defends the defendant in accordance with

9 the provisions of this section and the filing of the

10 certificate shall dissolve any said attachment up to but

11 not in excess of the respective limits herein set forth.

This proposal may well be unnecessary since a hearing must

now be held before such an attachment is approved by any

court. Presumably the judge would take note of the fact that

the upper limits of the indemnification by the commonwealth
is presently $25,000.00 for injury or death of one person and

$10,000 for damage to property.

If the prospects for recovery of damages in the action were

less optimistic than the above limits, there might not be any

need to approve an attachment. It is to be noted that the

attorney general must be involved in such cases from the out-

set and must certify that the execution was issued in an action

in which he appeared for the defendant under c. 12 sec. 3B.

If there are prospects for recovery of damages in excess of

these limits, the court must approve an attachment in a proper

case.

Indemnification under this statute is not automatic.

We would prefer the matter be handled on a case by case

basis both for the protection of the officer or employee and for

the protection of the claimant who may have suffered severe

loss.
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HOUSE . . . (1973) ... No. 1

An Act prohibiting waiver of exemptions from execution

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 34 of chapter 235 as most recently amended

2 by chapter 349 of the Acts of 1971 is hereby amended

3 by adding the following sentence:

4 Any waiver of the provisions of this section shall be

5 void and unenforceable.

G.L. c. 235 sec. 34 lists certain property which is exempt

from seizure on execution of a judgment against a debtor. For
example, household furniture necessary for him and his fam-

ily not exceeding three thousand dollars in value is exempt etc.

etc.

This statute is a declaration of the public policy of the

commonwealth. It would seem that if a contract was made by
virtue of which the party waived the protection of c. 235 sec.

34, such a contract would probably be invalid as in violation

of public policy.

If an individual declares bankruptcy under the federal

law, his rights to certain exemptions are found in state statutes

such as c. 235 s. 34.

We are not convinced that a waiver of certain particular

exemptions, duly elected by the debtor, with adequate advice

and for some sort of consideration flowing to him, ought to be

void. If such a waiver were absolutely void a debtor might

not be able to make some practical arrangement with his

creditors which might benefit him. We would be slow to inter-

fere here.

We are of the opinion that a "wholesale" waiver of the

protection of this statute is already void as against public

policy.
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HOUSE . . . (1973) ... No. 4529

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 128 of chapter 223, of the General Laws, as

2 appearing in the Tercentenary Edition, is hereby amended

3 by adding the following sentences: —
4 Sums held by an officer under this section shall be

5 promptly deposited by him in a daily-interest account in

6 a banking institution. Interest shall accrue to the benefit

7 of the defendant. The officer shall promptly release such

8 funds upon settlement or on final judgment as ordered by

9 the court.

We do not recommend this bill.

While it might be desirable that the interest be paid to the

defendant, this result should obtain only if the defendant should

prevail. It would be strange to award the interest to the de-

fendant and the principal to the plaintiff particularly if the

sums were insufficient to meet the execution.

The last sentence is not necessary or desirable as the statute

now requires that the sums so held be "subject to be disposed

of in the same manner" as the property which had been

attached and was released upon the deposit of the money.

We do not object to an amendment which merely says:

"Sums held by an officer under this section shall be deposited

by him in a daily interest account in a savings institution."

The officer ought to obtain the highest prevailing rate of

interest.
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m. PROBATE
A. Privileged Communications In Custody Cases

B. Public Conservators

C. Custodians For Minors — Insurance Policies

A. PRIVILEGED COMMUNICATIONS CUSTODY CASES

SE . . . (1973) ... No. 1373

An Act concerning confidential communications between
patients and psychotherapists.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 20B of Chapter 233 of the General Laws is

2 hereby amended by striking out subsection (e) and in-

3 serting in place thereof the following:

4 (e) In any child custody case in which, upon a hearing

5 in chambers, the judge, in the exercise of his discretion,

6 determines that the psychotherapist has evidence bearing

7 significantly on the patient's ability to provide suitable

8 custody, and that it is more important to the welfare of

9 the child that the communication be disclosed than the

10 relationship between patient and psychotherapist be
1

1

protected.

The situation to which this proposed legislation applies is

well illustrated by the case of Usen v. Usen, 1971 A.S. 793,

359 Mass. -- /

It was held in that case that it was reversible error to admit

into evidence in a child custody proceeding a certain hospital

record of the mother which contained a communication be-

tween the mother and her psychotherapist. In this case both

the mother and the psychotherapist took the position that the

disclosure was not more important to the welfare of the child

or on the mother's abihty to provide suitable custody.

^See also McMahon v. Mahon, Appeals Court, 1973 7^73-271 for a decision by
Keville, J. on this point.
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The trial judge relied upon what was contained in the priv-

ileged communication contained in the hospital record and

the Supreme Judicial Court held that this was error.

"We are not free to water down the legislative policy embodied

in the statute by loose construction or by giving our approval

to informal procedures different from those prescribed. It was

error to admit the evidence after the claim of privilege without

meticulous observance of the requirements of subparagraph

(e). Such observance, unless waived, should be shown in the

record or transcript."

At present, under G.L. c. 233 s. 20B (e) it is the psycho-

therapist, and not the judge, who controls the situation. If the

psychotherapist says that the disclosure should not be priv-

ileged because it is more important to the welfare of the child,

the contents of the disclosure can be revealed to the judge. If

the phychotherapist insists upon preservation of the confiden-

tial communication, there is nothing the judge can do.

It was said in Jarvinen v. Commonwealth, 353 Mass. 339

at 340:

"There is nothing unusual in a situation in which experts testify

to opinions favorable to the side calling them."

In a child custody case there is an attendant emotional con-

flict between the mother and the father, or between the per-

son seeking custody and the person opposing such custody.

The child is more often the "pawn" in the "game." If the

contestants seek or have sought advice and help from a

psychotherapist, we perceive that a human and a professional

relationship has been established between the individual and

the psychotherapist. This relationship cannot be free from

partisanship completely and this fact ought to be recognized.

We appreciate that strenuous efforts are made to be objective.

The only individual who has no partisanship in a custody

case is the judge. We have considered the operation of this

statute since we recommended its enactment. We have now
reached the conclusion that it is more important that the

judge make the ultimate decision in the child custody case than

this decision be made by the psychotherapist.

The proposal in H. 121 of 1974 to include "psychologists" as "psychotherapists"

emphasizes the importance of this matter. The same bill (H. 1373 of 1973) is

filed as H.462 of 1974.
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Under G.L. c. 233 sec. 20B (e) as it now stands, it is the

psychotherapist who makes the decision as to whether the dis-

closure is necessary. Under House 1373 it would be the judge

who would make this decision after a hearing in chambers.

We recommend this biU to vest the ultimate authority in

these child custody cases in the probate judge. It is abundantly

clear on the basis of experience with the present statute that

if the judge must deal with an uncooperative psychotherapist,

the hands of justice may be somewhat tied. It is further all

important to keep in mind that the judge is not totally con-

cerned with the interests of the parent but more with the inter-

ests of the child. The present statute has not proved to be

the better alternative, and we recommend the change embodied
in H 1373/

B. PUBLIC CONSERVATORS

An Act providing for public conservators.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by inserting

2 after chapter 194 the following new chapter: —
3 CHAPTER 194A
4 PUBLIC CONSERVATORS
5 Section 1. There shall be in each county one or more
6 public conservators, not exceeding six each in Middlesex

7 and in Suffolk and five in any other county, appointed

8 by the governor, who shall hold office for five years from
9 the time of their appointment.

10 Section 2. A public conservator shall give bond for

11 the faithful performance of each estate as to which he is

12 appointed conservator with sufficient sureties or without

13 sureties and in such form as the probate court may order,

14 payable to the commonwealth with conditions substan-

15 tially as required for a bond of a conservator under sec-

16 tion nineteen of chapter two hundred one.

17 Section 3. A public conservator shall petition the

18 probate court for appointment as conservator of any per-

^ See House 462 of 1974.
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19 son who by reason of advanced age, mental weakness, or

20 physical incapacity is unable to properly care for his

21 property and who has no known husband, widow, heirs

22 apparent or presumptive or friend living in the common-

23 wealth at the time of filing the petition who is capable

24 to properly care for the property of such person.

25 Section 4. Upon the filing of such petition the court

26 shall appoint a time and place for a hearing, and shall

27 cause not less than seven days' notice thereof to be given

28 to the person for whom a conservator is to be appointed,

29 except that the court may for cause shown direct that a

30 shorter notice be given. If the court finds that the welfare

31 of the person requires the immediate appointment of a

32 public conservator, such appointment may be made with-

33 out notice, in which event notice of not less than seven

34 days shall be given to show cause why the appointment

35 shall be continued or terminated. All notices hereunder

36 shall also be given to the heirs apparent or presumptive

37 of such person, including the husband or wife, if any,

38 and if such person is entitled to any benefit, estate or in-

39 come paid or payable through the United States Veteran's

40 Administration to such agency, and to the commissioner

41 of public welfare.

42 Section 5. The petition of a public conservator shall

43 not be granted when the husband, widow or an heir

44 apparent or presumptive of the person, in writing, claims

45 the right of appointment as conservator and files a peti-

46 tion therefor praying for appointment of himself or her-

47 self or of some other suitable person, gives the bond

48 required, and satisfies the probate court of the suitability

49 of such appointment. Otherwise, the petition of a public

50 conservator shall be granted if it appears to the probate

51 court to be in the best interests of the person.

52 Section 6. A public conservator shall have the same

53 powers and duties as a conservator appointed under

54 chapter two hundred one and shall render accounts in

55 the same manner as other conservators.

56 Section 7. A public conservator may be discharged from

57 an estate by the probate court upon petition of the ward,

58 or otherwise when it appears that the conservatorship is

59 no longer necessary. The court shall order notice on such

60 petition as it shall deem appropriate.

61 Section 8. A public conservator shall receive just and

62 reasonable compensation for his services, and reim-

63 bursement for expenses actually incurred, in an amount

64 approved by the probate court for such estate, such

65 compensation to be payable out of the treasury of the



P.D. 144 JUDICIAL COUNCIL 143

66 commonwealth from funds appropriated therefor. In no

67 event shall the compensation or expenses of a public

68 conservatory be paid or reimbursed out of the assets of

69 the estate.

70 Section 9. The probate court in each county shaU

71 require every public conservator in such county to render

72 an account of his proceedings under any petitions for

73 appointment at least once a year.

74 Section 10. A public conservator shall, upon the

75 appointment and qualification of his successor in office,

76 render an account of all estates to the probate court, and,

77 upon a just settlement of each such account, shall pay

78 over and deliver to his successor all money remaining in

79 his hands on such account, and all other property, effects

80 and credits of each ward in his possession or under his

8

1

control.

82 Section 11. Upon the death, resignation or removal

83 of a public conservator, the probate court shall issue a

84 warrant to some other public conservator in the same

85 county, requesting him to examine the account of such

86 public conservator relative to the estates subject to his

87 conservatorship, and to return to the probate court a

88 statement of all such estates. Thereupon the court shall

89 appoint the public conservator making the return as

90 successor public conservator of each such estate.

91 Section 12. This act shall take effect upon its passage.

Since 1839 we have had a provision for public administrators

in each county. G.L. Ch. 194 now provides for as many as

five public administrators in each county except in Middlesex

and Suffolk where as many as six may hold office under appoint-

ment by the governor with the consent of the council. These

individuals hold office for a five-year term.

The duties of the pubic administrator are primarily to obtain

appointment as administrators of estates of deceased persons

who die intestate in the county and no surviving spouse, child,

or heir can be found. (G.L. c. 194 s. 4)

If a will is found and proved and allowed, or if a surviving

husband, wife, or heir turns up, the probate court may grant

letters of administration to one of the heirs, the surviving

spouse, or some other suitable person. (G.L. c. 194 s. 7)

We do not have a similar provision for the appointment of

"public" conservators.

See House 3128 of 1974 for the current bill.
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A conservator may be appointed under the authority of G.L.

c. 201 sec. 16 et seq if a person by reason of ( 1) advanced age"^

or mental weakness is unable to properly care for his property,

and upon the petition of one or more of his friends, or (2) or

if by reason of physical incapacity is unable to properly care

for his property and the petition is signed by such person or

bears the consent of such person.

If a conservator is appointed, such conservator has charge

and management of the property of the person under conserva-

torship.

It is to be noted that the proposed bill does not distinguish

between (1) advanced age or mental weakness, or (2) physical

incapacity. Section 3 of H 1936 would provide for the appoint-

ment of a public conservator even without the consent of a

person who was neither of advanced age nor mentally weak.

A perfectly normal person, with full mental capacity, but with

some physical incapacity could be forced to have a conservator

appointed for him or her merely if there was no known hus-

band or wife, heirs, or "friend living in the commonwealth."

The proposed bill speaks in two places of the "widow"
of the person for whom a conservator (public) might be ap-

pointed. Obviously there could be no "widow" nor even an

"heir apparent" of a living person.

We are of the opinion that public conservators are not

needed. There are few living persons who, if merely of ad-

vanced age or if merely physically incapacitated, could not

nominate some friend or relative to act as conservator. We do

not say that there never has been or that there never will be a

case where a conservator is required, and no one is readily

available.

A person or persons who are so vitally interested in the

welfare of an elderly or other- person for whom a conservator

may be needed have merely to follow the statute and appear

as "friends" (which they presumably are), and the court can

now appoint a conservator under G.L. c. 201 sec. 16.

The philosophy of this proposed bill converts the conservator-

ship into more of a receivership. The legislation contains pro-

visions which are inconsistent and unworkable.
^ See House 2194 of 1974.
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The provision in Section 8 of the bill that the conservator

shall be paid out of the state treasury "from funds appropriated

therefore" and that the commonwealth shall never be reimbursed

for such payments is but one indication of the unacceptability

of this proposal.

Except for the purpose of adding additional public officers

to the lists to do a job at public expense which can now be done
by private individuals, and at private expense in most cases,

we see no merit in this proposed legislation, and we strongly

oppose it.

It may be unnecessary to add that a trust company can be

appointed to act as conservator if no individual is otherwise

found; the courts are fully empowered to make such appoint-

ments under the existing statutes.

C. CUSTODIANS FOR MINORS — INSURANCE

SENATE . . . (1973) ... No. 688

An Act permitting custodians under the uniform gifts to minors
ACT TO BE designated BENEFICIARY OF AN INSURANCE POLICY OR
AN ANNUITY CONTRACT.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 4 of Chapter 201A of the General Laws is

2 hereby amended by striking out Paragraph (j), as added

3 by chapter 271 of the Acts of 1962, and inserting in

4 place thereof the following: —
5 (j) If the subject of the gift is a Hfe or endowment in-

6 surance pohcy or an annuity contract or if the custodian

7 shall invest the funds of the minor in such policies or

8 contracts, the custodian shall have all the incidents of

9 ownership in such policies and contracts which he may
10 hold as custodian to the same extent as if he were the

11 owner thereof. If any such policy or contract is issued

12 on the life of the minor, the designated beneficiary shall

13 be the minor's estate. If any such policy or contract is

14 issued on the life of a person other than the minor, the

15 beneficiary shall be the minor or the custodian as cus-

16 todian for the minor for whom he is acting.
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• The present statute reads:

"If the subject of the gift is a life or endowment insurance

policy or an annuity contract or if the custodian shall invest

the funds of the minor in such insurance or contracts, the cus-

todian shall have all the incidents of ownership in such policies

and contracts which he may hold as custodian to the same ex-

tent as if he were the owner thereof, except that the designated

beneficiary of any such policy or contract held by a custodian

shall always be the minor, or in the event of his death, the

minor's estate."

Under this statute the minor must always be the beneficiary

or in the event of his death, his estate.

The proceeds of insurance payable to a named person was

formerly not taxable in Massachusetts but since July 22, 1971

Chapter 65 sec. 1 of the General Laws provides:—
"twenty five thousand dollars of the amounts receivable by a

surviving husband or wife and surviving children as named
beneficiaries (emphasis added) under such policies shall be ex-

empt and if the total of such amounts payable to such persons

exceeds twenty five thousand dollars the exemption shall first

apply to the amounts receivable by the surviving husband or

wife and any excess of such exemption shall be apportioned

equally among the surviving children ..." etc. etc.

If a parent, acting as custodian for a minor, arranged an

insurance policy so that it was payable to the custodian, instead

of the minor, the proceeds might become subject to inheritance

tax even if less than $25,000.00. If this could happen, the

amendment is not wise.

If a "Life or endowment insurance" policy and an "annuity

contract" is to include only insurance contracts and policies

"on the life of the minor or a member of the minor's family,"

it would be well not to jeopardize the tax exemption.

Policies covering the lives of others do not appear to be

authorized. G.L. c. 201A sec. 1. (1). There is a specific proce-

dure provided in sec. 2 for gifts of insurance contracts.

The minor may acquire the insurance contract either by gift

under sec. 2, or by purchase of such contract by his custodian

under sec. 4(e).

It now appears that under section "(f)" the custodian has

wide powers to "sell, exchange, convert or otherwise dispose
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of custodial property in the manner, and at the time or times,

for the price or prices and upon the terms he deems advisable."

These wide powers are sufficiently encompassing to permit

the custodian to deal with the property "to the same extent as

if he were the owner thereof."

Despite these wide powers, the custodian cannot be the

beneficiary under such insurance arrangements.

Why would it now be useful, for example, to have a father,

who had been qualified as custodian under Chapter 201A, in

his capacity as such custodian, named as beneficiary of a policy

on the life of the mother of the minor?

If the mother dies and the proceeds pass, as at present, to

the minor as the beneficiary, such proceeds may pass out of

the control of the custodian for the minor and require guardian-

ship proceedings in the Probate Court. This is the apparent

situation contemplated by this bill.

While we can appreciate the possible value of "replacing,"

as it were, the contract with the payment, we are of the opinion

that the taxation question is not settled adequately.

We withhold approval of this measure.

By way of comment we note that under Acts, 1973 c. 925,

which deals with the age of majority, the "Uniform Gifts To
Minors Act" has been amended so that the custodian for a

minor shall deliver and pay over to the minor any property in

custody when the minor reaches the age of eighteen and shall

render an account to the minor within six months. (G.L. (Ter.

Ed.) c. 201A)

Persons desiring to delay substantial distributions to those

just reaching the age of eighteen years might look into other

arrangements to accomplish their objectives.
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IV. CRIMINAL LAW

A. IMPEACHMENT OF WITNESSES FOR
PRIOR CONVICTION OF CRIME

B. SERVICE OF CRIMINAL PROCESS ON
DOMESTIC CORPORATIONS

C. "SPLIT SENTENCES"— PARTIAL
SUSPENSIONS

D. CRIMINAL RECORDS — EXPUNGING

E. CRIMINAL INTELLIGENCE INFORMATION

A. IMPEACHMENT OF WITNESSES

... No. 587• • •

An Act to permit only convictions of past crimes involving

dishonesty or false statement to be used in impeaching a

witness.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 1. Section 21 of Chapter 233 is hereby

2 amended by adding the following new paragraph after the

3 semi-colon in the second line: — First, Evidence of the

4 conviction of a witness of a misdemeanor not involving

5 dishonesty or false statement shall be madmissible for

6 the purpose of impeaching his credibility.

1 Section 2. Section 21 of Chapter 233 is hereby further

2 amended by removing the words "First", "Second", and

3 "Third" at the beginning of each paragraph.

We oppose this bill.

We made a report on this matter in our 46th Report for

1970 beginning at Page 34 in which we traced the history of

the present statute from 1764 to date. Previously we con-

sidered the matter in our 44th Report for 1968.
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As a matter of interest to the bar, it is the opinion of the

Judicial Council that counsel who seek to discredit witnesses

with previous records of offenses such as driving under the

mfluence or unauthorized fishing are doing themselves, their

cases, and their clients an injustice. If indeed the witness is a

convicted perjurer or a vicious felon, there might be some

wisdom in attempting to discredit with records of prior con-

victions. More discretion in matters of this sort would be in

order.

The following is the draft act which we recommended in

1968 and again in 1971.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

An Act to limit the use of records of prior convictions for

the purpose of affecting the credibility of a witness.

Section 21 of Chapter 233 of the General Laws is hereby

amended by striking out said section 21 and inserting in place

thereof the following:

Section 21. Limitations on the Use of Records of Prior

Conviction to Affect Credibility —
Evidence of the conviction of a witness for any crime, other

than for a crime which involves his dishonesty or the making

by him of a false statement within five years prior to the date

upon which his testimony is given, shall be inadmissible for

the purpose of impairing his credibility, in any civU or criminal

action.

If the witness be the accused in a criminal proceeding his prior

conviction of a felony or any conviction of a crime involving

moral turpitude shall not be offered to impeach his credibility

unless he has first offered evidence solely for the purpose of

supporting his own credibility. His conviction of a crime

involving dishonesty of the making of a false statement, within

five years prior to testifying may be shown.

We do not believe that there is any need to change the exist-

ing statute, but having supported this draft act on two previous

occasions, we call attention to it as the type of revision that

we have endorsed. We do not endorse S 587.^

" See Senate 1041 of 1974.
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B. SERVICE OF CRIMINAL PROCESS
ON CORPORATIONS

HOUSE . . . (1973) ... No. 3477

An Act providing for service of process on domestic

corporations in certain criminal matters.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 90 of the General Laws is here-

2 by amended by inserting after section 3G the following

3 section: —
4 Section 3H. Service of process upon a domestic

5 corporation for violation of any motor vehicle law of the

6 commonwealth may be made in the manner provided in

7 section three D, except that the requirement of the action

8 or proceeding arising out of an accident or coUison is

9 waived, and no fee shall be paid to the registrar.

1 Section 2. Service of process upon a domestic cor-

2 poration for violation of any criminal law of the common-
3 wealth except as provided in section three H of chapter

4 ninety may be made in the manner provided in section

5 thirty-seven of said chapter ninety, except that no fee

6 shall be paid to the secretary.

Section 1 of House No. 3477

It appears to us that the objective of this proposed legis-

lation is to permit service of process on the registrar of motor

vehicles in cases where a domestic corporation is charged with

any motor vehicle law violation.

Reference is made to G.L. c. 90 sec. 3D which provides that

in cases arising out of accidents and collisions the owner or

holder of an operator's license irrevocably appoints the regis-

trar of motor vehicles as his true and lawful attorney for the

service of process. A $2.00 fee is also involved.

The proposed statute in section 1 would eliminate the re-

quirement that there be some accident or collision (and the

two dollar fee) so long as the matter involved a motor vehicle

law violation (which is not further defined).
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In all cases we would point out that due process of law still

requires that notice be given to the domestic corporation and
that it have a reasonable opportunity to be heard.

Unlike the provisions in G.L. c. 223 sec. 7, the registrar of

motor vehicles is not required to obtain a registered receipt

showing that the notice was sent to the corporation and either

that it was received by it or that it went undelivered.

The mere mailing of a letter seems to us to be something

less than that which would withstand an attack on the grounds

of denial of due process. We think that section 3D of chapter

90 does afford due process since the application by a person

for a license or registration is the act which appoints the

registrar, and it is reasonable to require this.

The proposed statute expands the scope of this statute to

include any motor vehicle violation, and this could embrace

many situations beyond the coverage of chapter 90. The
present statute deals only with tort cases arising out of auto-

mobile accidents.

We believe it will be more prudent to assure as much "due

process" as possible. We think the draft act we submit will

be preferable.

Section 2 of House 3477

In lines 4 and 5 of the bill, H 3477, there is a reference to

section "thirty-seven of chapter ninety." This reference is in-

correct. It was obviously intended to refer to section thirty-

seven of chapter 223 of the General Laws which makes pro-

vision for service of process in actions against domestic corpor-

ations in civil cases. In brief the requirements for the service

of civil process on a domestic corporation direct that service

be made as follows:—
1

.

On the president, treasurer, clerk, agent appointed pursuant

to statute, cashier, secretary or agent or other officer in charge

of its business, or if none of these are found,—
2. Upon any member of the corporation.

3. If none of those in (1) and (2) can be found after diligent

search, the court must issue an order of notice to the corpora-

tion directing it to appear. This order of notice, together with
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a copy of the civil process originally commencing the case, is

to be served on the secretary of state (with a $2.00 fee).

4. The secretary of state must then mail the papers to the

business address designated by the documents on file. If there

is no such designation, the papers are mailed to its principal

place of business as indicated in the papers on file with the

secretary.

5. After this procedure is followed, the secretary of state is

to transmit the registered return receipt to court, with a certifi-

cate indicating what has been done. The clerk of court files

the receipt and certificate with the papers in the court file and

... the certificate of the secretary and the return

receipt or undelivered copy, as the case may be . . .

shall be a sufficient service upon such corporation.

In 1910 the Supreme Judicial Court decided the case of

Commonwealth v. New York Cent. & H.R.R.R., 206 Mass.

417, M.C. which involved a criminal charge against the rail-

road corporation for obstructing a highway in Cambridge with

its cars for more than five minutes at one time.

The court found that there was jurisdiction over the offense

charged against the defendant corporation.

There is a general review of precedents and the conclusion

that a corporation may be charged criminally either by an
indictment or by a complaint.

It was said further that:

It is a general rule that where there is a power in a court to

hear and determine a case, there is also a power to issue proper

process to enforce its orders . . . And the power of the court

to obtain control over a corporation in either a civU or a

criminal case by any appropriate process has been maintained

. . . The general principle of these cases (cited) is that a grant

of jurisdiction carries with it by implication the power to use

the necessary means to exercise and enforce that jurisdiction.

What are the limits of that principle in such cases as the one

before us, it is not necessary here to consider. There is at least

no question, either on principle or on authority, that a summons
served upon its proper officers is the correct process to bring

a corporation into court either upon complaint or indictment.

Under the provisions of G.L. c. 279 sec. 41:

If a corporation, after being duly served with process fails to

appear and answer to an indictment or complaint brought
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against it under the laws of the commonwealth, its default shall

be recorded, the charges in the indictment or complaint taken to

be true, and judgment rendered accordingly.

In 1969 G. L. c. 181 sec. 4A was added, as follows:

Service of process upon a foreign corporation for violation

of any criminal law of the commonwealth may be made in the

manner provided in sections three, three A and four, except

that no fee shall be paid to the state secretary.

Suffice to say that sections three, three A and four of chapter

181 provide that a foreign corporation shall appoint the secre-

tary of state as their agent for the service of process as a matter

of law unless there is proper compliance with another provision

which requires the foreign corporation to appoint a resident

agent for such service.

Statutes of this type have been held constitutional.

Although we are of the opinion that our courts have the

power to make service on domestic corporations subject to an

indictment or complaint by serving an officer thereof or a per-

son in charge of the business and to issue orders of notice if

such person cannot be found, we recommend the following

draft act in substitution for section 2 of H 3477:

1974 DRAFT ACT

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

Service of process upon a domestic corporation for violation

of any criminal law of the commonwealth may be made in the

manner provided in section thirty seven of chapter two hundred

twenty three except that no fee shall be paid to the state secre-

tary. The court in which any indictment or complaint or other

criminal action against such corporation is to be tried may order

such additional notice, and such continuances as may be neces-

sary to afford the defendant corporation reasonable opportunity

to defend.
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C. "SPLIT SENTENCES" — PARTIAL SUSPENSIONS

HOUSE . . . (1973) ... No. 4342

An Act providing for partial suspension of execution of certain

sentences in the district court.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section lA of chapter 279 of the General Laws, as

2 amended by section 2 of chapter 205 of the acts of 1934,

3 is hereby further amended by striking out the first sen-

4 tence and inserting in place thereof the following

5 sentence: —
6 When a person convicted before a court is sentenced to

7 fine and imprisonment, the court may direct that the

8 execution of the sentence, or any part thereof, be sus-

9 pended, and that he be placed on probation for such time

1 and on such terms and conditions as it shall fix; the court

11 may direct, as one of such terms and conditions, that

12 payment of the fine may be made to the probation officer

13 in one payment, or in part payments, during the period

14 of probation or any extension thereof, and when such

15 fine shall have been fully paid the order of commitment

16 as to the fine shall be void, but the order of commit-

17 ment as to imprisonment shall not be affected by such

1

8

payment.

Certain Suspended Sentences

We first observe that this bill (H 4342) deals with s. lA of

Chapter 279 of the General Laws. This specific section deals

with the situation when a person convicted before a court is

sentenced to a fine and imprisonment.

Section 1 of Chapter 279 deals with the situation when a

person convicted before a court is sentenced to imprisonment

only or is sentenced to pay a fine only.

At present section lA authorizes the court to direct that in

cases where a fine and imprisonment is the sentence, the fine

may be suspended, or the imprisonment may be suspended, or

both the fine and imprisonment may be suspended. Some ex-

ceptions exist.
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As section lA now reads, it is not within the discretion of

the court to direct that part of the fine be suspended or that

part of the imprisonment be suspended.

The proposed revision of section lA would permit suspen-

sion of any part of the fine or any part of the imprisonment.

This is generally known as a "split sentence."

There are instances where a person might merit a sentence

of imprisonment and a fine. In the process of arriving at the

appropriate sentence, the judge may believe that a $500.00 fine

and a term of thirty days in jail is warranted. Under some
theories it would be useful in the rehabilitation of the individual

if he did not serve the entire thirty days but only five days or

ten days. It would be further useful to have the balance of his

sentence to jail serve as a further deterrent. H 4342 would
permit this sort of "tailoring" the "split-sentence" to the indi-

vidual case, something which cannot be done at present if both

a fine and imprisonment are involved.

We think it is worthwhile to seek new approaches to sen-

tencing; and if suspension of all but the first five days of a

six month sentence will have good results, the statute should

be such that a sentence of this sort is clearly authorized.

For the same reason that H 4342 would give the sentencing

judge a more flexible tool where both fine and imprisonment

are involved, we believe that section 1 of chapter 279 should

also be amended in a similar manner.

We recommend H 4342 and the accompanying draft act

relative to section 1 of chapter 279.

1974 DRAFT ACT

Be it enacted by the Senate and House of Representatives in General

Court assembled and by the authority of the same, as follows:

Section 1 of chapter 279 of the General Laws, as amended,
is further amended by striking out the first sentence and insert-

ing in place thereof the following sentences:

When a person convicted before a court is sentenced to

imprisonment, the court may direct that the execution of the
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sentence, or any part thereof, be suspended and that he be placed

on probation for such time and on such terms and conditions

as it shall fix.

When a person so convicted is sentenced to pay a fine and to

stand committed until it is paid, the court may direct that the

execution of the sentence, or any part thereof, be suspended.

D. CRIMINAL RECORDS — EXPUNGING

HOUSE . . . (1973) ... No. 462

An Act expunging the record of any person arrested for a

crime and not brought to trial.

Be it enacted by the Senate and House of Representatives in General

Court assembled and by the authority of the same, as follows:

1 Chapter 276 of the General Laws is hereby amended

2 by inserting after section 34 the following section: —
3 Section 34A. The record of arrest of a person having

4 been arrested for a crime and never having been taken

5 before a court of law, or having been taken before a

6 court of law and found innocent of said crime, shall be

7 expunged and no record thereof shall be retained by any

8 police department, law enforcement agency of record

9 bureau. A person whose record has been so expunged

10 shall be deemed to have no criminal record for any

1

1

purpose.

We take note of the fact that by Acts, 1973 Chapter 533,

the General Court has established that in certain cases within

the scope of section 34 of chapter 94C of the General Laws,

which deal with the possession of controlled substances and

marihuana,

... if any person is found not guilty of any provision of

section 34 or if a complaint against him is dismissed or an

indictment nol prossed for violation of said section the court

shall order all official records relating to his arrest, indictment,

conviction, continuance or discharge to be sealed; provided,

however, that departmental records maintained by police and

other law enforcement authorities which are not public records

shall not be sealed.

No person as to whom such sealing has been ordered shall

be held thereafter under any provision of any law to be guilty



P.D. 144 JUDICIAL COUNCIL 157

of perjury or otherwise making false statement by reason of

his failure to recite or acknowledge such arrest indictment,

disposition, sealing or any other related court proceeding, in

response to any inquiry made of him for any purpose.

Chapter 533 of the Acts of 1973 further provided that in

respect to the 1971 statute which sealed certain criminal records

after ten years, the sealing should not only apply to records of

conviction, but also to records of "court appearances and dis-

positions'" as well. Certain specific offenses are excluded from

the sealing up process such as crimes against public justice and

offenses committed by public officials, and other offenses.

This legislative action, coupled with other similar statutes

and modifications of existing statutes, leads us to conclude that

this proposal exceeds the existing standards.

The record of a person who has been taken before the court

and found innocent cannot not be used against the individual

on a subsequent disposition in court. G.L. c. 276 sec. 85

provides:

"Such record of the probation officer presented to the court

shall not contain as part thereof any information of prior

criminal prosecutions, if any, of the defendant wherein the

defendant was found not guilty by the court or jury in said

prior criminal prosecution."

There are instances where a person is found innocent because

the prosecution lacks the proof of guilt. The not-guilty finding

or verdict may be based on a technicality or be the result of a

witness who cannot be located, or for a wide variety of other

grounds none of which might seem persuasive to the average

citizen.

We assume that if the case does not reach court, the only

record is at the police station. In the past many persons were

arrested for "drunkenness" and never appeared in court, but

this situation no longer exists.

We are most opposed to the provision of this bill which

would prohibit a police department from maintaining a depart-

mental record, not available to the public, particularly those

with a known criminal record.

We would not oppose a statute which might, if the General

Court finds it appropriate, extend the principles of Chapter
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533 of the Acts of 1973 to cases where the mdividual is

arrested and never brought to court, and allow him to treat

his arrest as a "sealed" record as is done in the case of certain

drug offenses.

We do not recommend this bill in this form.

E. CRIMINAL INTELLIGENCE INFORMATION

SE . . . (1973) ... No. 2310

An Act providing for control of criminal intelligence
information.

Be it enacted by the Senate and House of Representatives in General

Court assembled and by the authority of the same, as follows:

1 SECTION 1. Chapter 6 of the General Laws is here-

2 by amended by adding after section 178 the following six

3 sections

:

4 Section 179. The following words when used in this

5 section or in sections one hundred and eighty to one

6 hundred and eighty-four inclusive shall have the foUow-

7 ing meanings unless the context otherwise requires:

8 "Criminal justice agencies", those agencies at all levels

9 of government which perform as their principal function,

10 activities relating to (a) crime prevention, including re-

1,1 search or the sponsorship of research; (b) the apprehen-

12 sion, prosecution, adjudication, incarceration, or rehabili-

13 tation of criminal offenders, or (c) the collection, storage,

14 dissemination or usage of criminal offender record infor-

15 mation.

16 "Criminal intelligence", records and data compiled by

17 criminal justice agencies in the nature of intelligence,

18 analytical and investigative reports and files in which

19 individuals are identified and which is outside the scope

20 of "criminal offender record information" as defined

21 in section 167 of this chapter.

22 "Interstate systems", all agreements, arrangements and

23 systems for the interstate transmission and exchange of

24 criminal intelligence. Such systems shaU not include

25 record-keeping systems in the commonwealth maintained

26 or controlled by any state or local agency, or group of

27 such agencies, even if such agencies receive or have re-
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28 ceived information through, or otherwise participated or

29 have participated in, systems for the interstate exchange

30 of criminal intelligence.

31 "Purge" remove from the criminal intelhgence system

32 such that there is no trace of information removed and

33 no indication that said information was removed.

34 "Board", "Committee", and "Council", the criminal

35 history systems board, criminal history systems advisory

36 committee and security and privacy council established

37 under sections 168-170 of this chapter 6.

38 Section 180. Criminal intelligence shall be dissem-

39 inated whether directly or through any intermediary only

40 to (a) criminal justice agencies and (b) such other

41 individuals and agencies as are authorized access to such

42 records by statute.

43 The board shall certify which agencies and individuals

44 requesting access to criminal intelligence are authorized

45 such access. The board shall, regarding such agency or

46 individual, make a finding in writing of eligibility or non-

47 eUgibility for such access. No such information shall be

48 disseminated to any agency or individual prior to the

49 board's determination of ehgibility or, in cases which the

50 board's decision is appealed, prior to the final judgment

51 of a court of competent jurisdiction that the agency or

52 individual is so ehgible.

53 Section 181. The board shall supervise the partici-

54 pation by all state and local agencies in any interstate

55 system for the exchange of criminal intelligence and shaU

56 be responsible to assure the consistency of such partici-

57 pation with the terms and purposes of sections one hun-

58 dred and eighty to section one hundred and eighty-four

59 inclusive.

60 Direct access to any such system shall be limited to

61 such criminal justice agencies as are expressly designated

62 for that purpose by the board. Where any such system

63 employs tele-communications access terminals, the board

64 shall hmit the number and placement of such terminals

65 to those for which adequate security measures may be

66 taken and as to which the board may impose appropriate

67 supervisory regulations.

68 Section 182. Criminal intelligence possessed by a

69 criminal justice agency shall be purged three years after

70 its acquisition by the agency unless retained pursuant to

71 a general or specific permission granted by the board.

72 The board shall promulgate regulations regarding its grant

73 of general and specific permissions to retain criminal

74 intelligence, taking into account legitimate needs for re-
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75 tention for effective performance of the duties of such

76 agency and the dangers to reputation and privacy of indi-

77 dividuals v^'hich may arise through prolonged retention.

78 No such general or special permission to retam shall,

79 except as authorized by statute, be granted for a period m
80 excess of one year.

81 Section 183. Any aggrieved person may institute a

82 civil action in superior court for damages or to restrain

83 any violation of sections one hundred and eighty to one

84 hundred and eighty-two inclusive. If it is found in any

85 such action that there has occurred a willful violation,

86 the violator shall not be entitled to claim any privilege

87 absolute or qualified, and he shall in addition to any

88 liability for such actual damages as may be shown, be

89 liable for exemplary damages of not less than one hun-

90 dred and not more than one thousand dollars for each

91 violation, together with costs and reasonable attorneys'

92 fees and disbursements incurred by the person bringing

93 the action.

94 Section 184. Any person who willfully requests, ob-

95 tains or seeks to obtain criminal intelligence under false

96 pretenses, or who willfully communicates or maintains or

97 seeks to communicate or maintain criminal intelligence

98 to any agency or person except in accordance with the

99 provisions of sections one hundred and eighty to one

100 hundred and eighty-two inclusive, or any member, officer,

101 employee or agency of the board, the advisory committee,

102 the council or any participating agency, or any person

103 connected with any authorized research program, who

104 willfully falsifies criminal intelhgence or any records re-

105 lating thereto, shall for each offense be fined not more

106 than five thousand dollars, or imprisoned in a jail or

107 house of correction for not more than one year, or both.

1 SECTION 2. This act shall take effect conformably

2 to law, except that any agency, department, institution,

3 or individual which is authorized by statute to receive

4 criminal intelligence or which receives the same at the

5 discretion of the commissioner of probation, on the effec-

6 tive date of this act, shall continue to receive the same,

7 notwithstanding any provision of this act to the contrary,

8 until January first, nineteen hundred and seventy-four.

The Present "Criminal Offender Record" Statute

Under the provisions of G.L. c. 6 sec. 168, a "Criminal

History Systems Board" is provided for. The assignment of

this agency is to "insure the prompt collection, exchange, dis-
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semination and distribution of such criminal offender record

information as may be necessary for the efficient administration

and operation of criminal justice agencies and to connect such

systems directly or indirectly with similar systems in this or

other states."

The "Criminal History Systems Board" is required to restrict

the dissemination of "criminal record information" so that it

may be made available only to (a) criminal justice agencies

and (b) such other individuals and agencies as are authorized

access to such records by statute.

This 1972 statute provides for an advisory cormnittee to

recommend to the Board regulations relating to the collection,

storage, dissemination, and use of criminal offender record

information.

With the computerization of criminal records there is a

necessity to make information available to criminal justice

agencies but at the same time to insure the privacy of such

records against unauthorized intrusions. The concept of com-

puter records on individuals is not free from controversy.

The Proposed "Criminal Intelligence" Statute

In H 2310 "criminal intelligence" is defined as "records and

data compiled by criminal justice agencies in the nature of

intelhgence, analytical and investigative reports and files in

which individuals are identified and which is outside the scope

of "criminal offender record information" which is generally

the summary of arrests, pre-trial proceedings, the nature and

disposition of criminal charges, sentencing, incarceration, re-

habilitation and release.

Under section 167 of chapter 6 "criminal offender record

information" does not include "intelhgence, analytical and

investigative reports and files, nor statistical records and re-

ports in which individuals are not identified and from which

their identities are not ascertainable."

"Criminal intelligence" appears to be defined as anything

which is not criminal offender record information.

We are in support of the proposal to safeguard criminal

intelligence information from unauthorized disclosure to per-
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sons other than (a) criminal justice agencies and (b) other

individuals or agencies as may be authorized by statute to have

access to "criminal intelligence."

The purpose of the bill is good but we OPPOSE section 182

of H 2310 (lines 61 through 72) in its entirety.

The purpose of the bill is good, but we OPPOSE section 182

to "purge" (i.e. "remove from the criminal intelligence system

such that there is no trace of information removed and no

indication that said information was removed") all "criminal

intelligence information three years after its acquisition unless

it is retained by a "general or specific permission granted by

the board."

Not only is there indication that this section may result in a

situation not within the contemplation of the General Court if

such a proposal were enacted, but we also believe that the legis-

lation should be more realistically attuned to the legitimate re-

quirements of a criminal justice agency. A "purging" of infor-

mation after an arbitrary lapse of time does not appear to be in

the best interests of the commonwealth. Such a "purging" may
indeed eliminate "danger to the reputation or privacy of indi-

viduals," but it may also result in a greater danger to society.

Section 175 of chapter 6 now gives the individual the right

to inspect, and if practicable, copy criminal record information

which refers to him. The individual has a further right to re-

quest that the records be purged, modified, or supplemented.

If the agency fails or refuses to act, an appeal may be made to

the "Security and Privacy Council" established under G. L.

c. 6 sec. 170. There is no sunilar provision in H 2310.

We appreciate that it may not be wise to extend the right to

an individual to inspect and copy criminal inteUigence infor-

mation in the same way that he can inspect and copy his crim-

inal record information (i.e. "probation record" so-called), but

we are completely opposed to a general purging of records of

criminal intelligence and do not believe that any proposed

statute should contain such a provision.

In our consideration of this matter it has been pointed out

to us that counsel for the defense is not a "criminal justice

agency" and that in connection with the preparation of the
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defense of a person charged with a crime it may be necessary

to obtain criminal records showing the prior conviction of a

witness against such defendant. By virtue of the criminal rec-

ord information law, defense counsel is prevented from easy

access to records needed by him for the purposes of cross-

examination.

If called upon to defend a person charged with a crime when
the chief prosecution witness was a convicted perjurer, why
should not defense counsel have access to criminal record in-

formation?

Opinion of the Attorney General

On November 30, 1973, the Attorney General rendered an

opinion to the Chairman of the Criminal History Systems Board

relative to c. 6 sections 167-178 known as the Criminal Of-

fender Record System Act.

One of the questions put to the Attorney General was: —
"1. do M.G.L. c. 6 sees. 167-178, inelusive restrict the dis-

semination of some or all court records and papers by clerks

of the courts of the Commonwealth, which might otherwise be

open to public inspection pursuant to M.G.L. c. 4 sec. 7 par.

26, c. 66 sec. 10, c. 218 sec. 12 and c. 221 sec. 14;"

The two other questions were whether or not there was a

prohibition on the clerks of court which prevented them from

furnishing information to parties who were not authorized un-

der c. 6 sees. 167-178; and also to what extent information

can be disseminated by clerks of court to the "general pubUc"

in spite of this new Criminal Offender Record System Act.

The attorney general noted that the Act applies only to

"criminal offender record information" and that this sort of

information can be disclosed only to those authorized in sec-

tion 172. The term is defined in section 167.

Summaries of criminal arrest information relating to indi-

viduals prepared by criminal justice agencies such as police

departments, district attorneys' offices, probation departments

and similar agencies clearly constitute criminal offender record

information and may not be disseminated by clerks or court

either in whole or in part.
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There may be other information compiled by a criminal

justice agency which constitutes the summary information regu-

lated by the new statute and which cannot be disclosed.

Court records prepared by the clerks of court themselves may
or may not come under the act depending on whether or not

the clerks are "criminal justice agencies," but this, the Attorney

General decided, was not the issue.

"Even if one assumes that the records kept by court clerks are

'compiled by criminal justice agencies' within the meaning of

the act, it is my opinion that such records do not meet the other

criteria of criminal offender record information."

Court clerks do not prepare summaries of information on

individuals, nor do they, like probation officers, compile com-

prehensive criminal records on individuals.

A clerk may disseminate records of cases brought in the

court in which the clerk serves. A clerk may disseminate any

other kind of information except criminal offender record

information.

F. FORGERY OF TRAVELERS CHECKS

SE . . . (1973) ... No. 5682

An Act to include the term traveller's check or cheque within

the scope of the general laws pertaining to crimes against

currency.

Be it enacted by the Senate and House of Representatives in General

Court assembled and by the authority of the same, as follows:

1 SECTION 1. Section 1 of chapter 267 of the General

2 Laws, as appearing in the Tercentenary Edition, is hereby

3 amended by inserting after the word "property", in line

4 9, the following words: — or an instrument described as

5 United States Dollar Traveller's Check or Checque, pur-

6 chased from a bank or other financially responsible insti-

7 tution, the purpose of which is a source of ready money

8 on cashing the instrument without identification other than

9 the signature of the purchaser.

1 SECTION 2. Section 8 of chapter 267 of the General

2 Laws, as appearing in the Tercentenary Edition, is. here-
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3 by amended by inserting after the word "company" in

4 line 4, the following words: — or an instrument described

5 as a United States Dollar Traveller's Check or Cheque,

6 purchased from a bank or other financially responsible

7 institution, the purpose of which is a source of ready

8 money on cashing the instrument without identification

9 other than the signature of the purchaser.

1 SECTION 3. Section 10 of chapter 267 of the Gen-

2 eral Laws, as appearing in the Tercentenary Edition, is

3 hereby amended by inserting after the word "aforesaid",

4 in line 5, the following words: — or an instrument de-

5 scribed as a United State Dollar Traveller's Check or

6 Checque, purchased from a bank or other financially-

7 responsible institution, the purpose of which is a source

8 of ready money on cashing the instrument without identi-

9 fication other than the signature of the purchaser.

1 SECTION 4. Section 12 of chapter 267 of the Gen-

2 eral Laws, as appearing in the Tercentenary Edition, is

3 hereby amended by inserting after the word "company",

4 in line 4, the following words: — or an instrument de-

5 scribed as a United States Dollar Traveller's Check or

6 Cheque, purchased from a bank or other financially

7 responsible institution, the purpose of which is a source

8 of ready money on cashing the instrument without identi-

9 fication other than the signature of the purchaser.

1 SECTION 5. Section 13 of chapter 267 of the Gen-

2 eral Laws, as appearing in the Tercentenary Edition, is

3 hereby amended by inserting after the word "company",

4 in lines 7 and 8, the following words: — or an instrument

5 described as a United States Dollar Traveller's Check or

6 Cheque, purchased from a bank or other financially

7 responsible institution, the purpose of which is a source

8 of ready money on cashing the instrument without identi-

9 fication other than the signature of the purchaser.

1 SECTION 6. Section 14 of chapter 267 of the Gen-

2 eral Laws, as appearing in the Tercentenary Edition, is

3 hereby amended by inserting after the word "banks", in

4 line 2, the following words: — or institutions.

This proposal would amend several sections of Chapter 267
of the General Laws which is entitled "Crimes against the Cur-

rency." The sections are as follows:

Sec. 1 Forgery of records, certificates, etc.

Sec. 8 Forging bank bill or note.

Sec. 10 Passing counterfeit bill or forged note.
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Sec. 12 Having counterfeit bill with intent to utter, etc.

Sec. 13 Making or having a tool, etc., for counterfeiting, etc.

Sec. 14 Testimony of bank officers in counterfeiting cases, etc.

It is presently a criminal act to forge or counterfeit (with

intent to injure or defraud) various instruments and documents

including a "bond or writing obligatory . . . bill of exchange

. . . promissory note for the payment of money . . . bank bill

or promissory note payable to the bearer thereof or to the order

of any person issued by an incorporated banking company ..."

In addition to the criminal statutes dealing with forgery and

counterfeiting, it has been held that any forgery which is not

enumerated in the statute is a common law crime.

In 1968 a defendant contended that the possession of some

counterfeit $10.00 "bills" i.e. Federal Reserve notes issued by the

Federal Reserve bank, or purporting to be so issued, was not

a crime.

In Commonwealth v. Saville, 353 Mass. 458, the Supreme

Judicial Court was obliged to consider the question in rather

painful detail and resolved the matter against the defendant

despite the ingenious argument of defense counsel.

Traveler's Checks are such that to acquire them in a lawful

manner value must be paid for them to the issuer, usually a

bank or financial organization such as "American Express."

These checks are freely negotiated as currency by the mere

signature of the owner (i.e. the purchaser of the checks).

Obviously the signature can be forged, and the check itself can

be counterfeited in the same manner as any bank document or

Federal Reserve note.

The security of these checks should be protected, and there

should be little doubt that their counterfeiting or the forgery

of the name of the rightful owner ought to be a common law

crime. To avoid any confusion or doubt, it would serve a use-

ful purpose to enact the proposed legislation. It will make it

easier to obtain convictions of persons who engage in this

illicit traffic.

We recommend this bill.
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V. TORTS
A. LIABILITY OF MEDICAL PANELS

HOUSE . . . (1973) ... No. 3068

An Act granting immunity from damages to physicians and hos-

pitals AS a result of actions taken by medical committees.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 85N of chapter 231 of the General Laws is

2 hereby amended by adding at the end of the first sentence

3 of section 85N, inserted by chapter 242 of the acts of

4 1972, the following words: — nor shall any other physi-

5 cian or any hospital be liable in any civil suit for damages
6 on account of any acts, omissions, or proceedings of any
7 committee of the medical staff of any licensed hospital

8 undertaken or performed within the scope of the duties

9 of such committees.

House 3068 would amend G.L. c. 231 s. 85N which now
reads:

No member of a professional society or of a duly appointed

committee thereof, or a duly appointed member of a committee

of a medical staff of a licensed hospital shall be liable in a suit

for damages as a result of his acts, omissions, or proceedings

undertaken or performed within the scope of his duties as such

committee member, provided that he acts in good faith and in

the reasonable belief that based on all of the facts the action or

inaction on his part was warranted.

by adding . . .

nor shall any other physician or any hospital be liable in any
civil suit for damages on account of any acts, omissions or pro-

ceedings of any committee of the medical staff of any licensed

hospital undertaken or performed within the scope of the duties

of such committee.

We first observe that this statute, as it now exists, applies to

lawyers, doctors, chiropractors, optometrists, psychiatrists, psy-

chologists, dentists, accountants, engineers, and architects who
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serve as members of committees of their professional societies as

well as those doctors who serve on the "tissue committee" or

the "qualifications" committee or other committees of the med-

ical staff of a licensed hospital.

Departing from the medical aspect for a moment, we observe

that the purpose of this 1972 statute was to protect professional

people who volunteer for committee assignments in their pro-

fessional society, bar associations, etc., from Hability while they

are acting to improve their profession and its standards or in

the public interest. These committee assignments are important,

and there is generally no compensation. The committee mem-
bers should not be cowered or dissuaded from their duty by

threats of law suits against them if they act with the courage

of their convictions and in the spirit of this statute. We are

even aware of a threat to sue a committee member if a matter

was reported to the Attorney General for possible prosecution.

The proposed amendment expands this statute into an area

which is peculiar certainly to the medical profession and even

peculiar to that part of the medical profession which is on the

staff of a licensed hospital.

We are of the opinion that if a member of the "tissue" com-

mittee of a hospital should advise a physician on the staff that

he was not acting in accordance with accepted practices, the

committee member would be protected from suit, assuming he

acted in the spirit of this statute. We do not view this statute

as one which would protect the doctor who fails to meet ex-

pected standards in case of a malpractice action against him

based in part on the findings of the "tissue committee." We
do not think this sort of statute ought to be expanded in that

direction nor do we believe that the hospital should be clothed

with some protective armor against claims when it is discovered

that a certain doctor has not been acting prudently. The lia-

bility of the hospital should not be expanded, and we believe

that appropriate committee procedures will, if anything, reduce

liability.

We fear that the proposed language can be interpreted in

such a way so that the public interest is jeopardized. We op-

pose it.
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VI. PROPERTY
A. TENANCIES BY THE ENTIRETY — ABOLITION

SENATE . . . (1973) ... No. 756

An Act repealing or abolishing tenancy by entirety.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Notwithstanding any provision of the General Laws to

2 the contrary, the common law of tenancy by entirety and

3 any and all statutory provisions pertaining thereto are

4 hereby abolished or repealed. All present recorded deeds

5 of tenancy by the entirety must be modified or changed

6 within five years from date. Failure to modify upon
7 expiration of five years the said recorded deed auto-

8 matically becomes deeds as tenants in common.

HOUSE . . . (1973) ... No. 853

An Act abolishing tenancy by the entirety.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 7 of chapter 184 of the General

2 Laws is hereby amended by striking out the last sentence,

3 added by section 1 of chapter 395 of the acts of 1954.

1 SECTION 2. Said chapter is hereby further amended
2 by striking out section 8, as amended by section 2 of said

3 chapter 395, and inserting in place thereof the following

4 section: —
5 Section 8. Real estate including any interest therein,

6 may be transferred by a person to himself jointly with

7 another person in the same manner in which it might be
8 transferred by him to another person.

1 SECTION 3. This act shall apply only to conveyances

2 effective on and after the effective date of this act.
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HOUSE . . . (1973^ ... No. 4336

An Act relative to the preference of joint tenancy .over

tenancy by the entirety in certain conveyances of real

property.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 184 of the General Laws is

2 hereby amended by striking out section 7, as most recently

3 amended by section 1 of chapter 395 of the acts of 1954,

4 inserting in place thereof the following section: —
5 Section 7. A conveyance or devise of land to two or

6 more persons or to husband and wife, except a mortgage

7 or a devise or conveyance in trust, shall create an estate

8 in common and not in joint tenancy, unless it is expressed

9 in such conveyance or devise that the grantees or devisees

10 shall take jointly, or as joint tenants, or in joint tenancy,

11 or to them and the survivor of them, or unless it mani-

12 festly appears from the tenor of the instrument that it

13 was intended to create an estate in joint tenancy. A con-

14 veyance or devise of land to a person and that person's

15 spouse which purports to create tenancy by the entirety

16 shall create a joint tenancy of such person and such per-

17 son's spouse.

1 SECTION 2. Said chapter 184 is hereby further

2 amended by striking out section 8, as most recently

3 amended by section 2 of chapter 395 of the acts of 1954,

4 and inserting in place thereof the following section: —
5 Section 8. Real estate, including any interest therein,

6 may be transferred by a person to himself jointly with

7 another person in the same manner in which it might be

8 transferred by him to another person.

Under the provisions of G.L. c. 184 sec. 7 (prior to 1973)

A conveyance or devise of land to two or more persons or

to husband and wife, except a mortgage or a devise or convey-

ance in trust, shall create an estate in common and not in joint

tenancy, unless it is expressed in such conveyance or devise

that the grantees or devisees shall take jointly, or in joint

tenancy, or to them and the survivor of them, or unless it mani-

festly appears from the tenor of the instrument that it was

intended to create an estate in joint tenancy. A devise of land

to a person and his spouse shall, if the instrument creating the

devise expressly so states, vest in the devisees a tenancy by the

entirety. ("Emphasis Supplied")
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A conveyance is, of course, a grant of title by a deed while

a devise is the transfer of title under the provisions of a will.

The law has for no less than fifty years supported the prin-

ciple that when property is conveyed to husband and wife

jointly, they hold their title as tenants by the entirety. This was

changed in 1973.

It is to be noted that if the deed of conveyance reads "to

John Smith and Mary Smith, husband and wife" they will hold

title as tenants in common. Something must be included in

the deed to create a joint tenancy, or a tenancy in common
will result.

A tenant in common owns an undivided interest in the prop-

erty, and each tenant in common shares in the control and

profits of the property.

In a tenancy by the entirety the husband has "control." The
extent of this "control" might be demonstrated by the state-

ment in the decision of Purple v. Purple, 354 Mass. 770 (1968),

which involved the taking of property held by Mr. and Mrs.

Purple as tenants by the entirety. When the money award was

received. Mrs. Purple attempted to prevent Mr. Purple from

disposing of it. The Supreme Judicial Court upheld a final

decree which provided that these funds should be deposited in

a bank in the names of husband and wife, tenants by the en-

tirety, and that the interest was to be paid to the husband with

the principal to be paid to the survivor of the two. The decree

further provided that if Mr. and Mrs. Purple became divorced,

and upon the finality of that divorce, the funds were to be

divided equally between the two of them.

In Bernatavicius v. Bernatavictus, 259 Mass. 486 (1927),

the Supreme Judicial Court held that an absolute divorce brings

the tenancy by the entirety to an end, and a tenancy in com-

mon replaces it. In many cases the divorced parties sell the

property and divide the proceeds as an alternative to the more

costly procedure of partition and sale to which each of them

is entitled as a tenant in common.

To again demonstrate the features of the tenancy by the

entirety, it was held in Peter v. Sacker, 111 Mass. 383 (1930),

that a lease by the wife (in a tenancy by the entirety) gave no
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rights to the tenant as only the husband could give the lease

and collect the rent.

Senate 756 would clearly prevent those who might want to

create a tenancy by the entirety, either by deed or by will, from

so doing.

We take notice here of the widespread if not almost universal

practice of conveyancers and lawyers in preparing deeds to

husband and wife in such a way that they become tenants by

the entirety. It is reasonable to assume that a large majority

of these spouses do not appreciate that there is a choice in the

matter.

One motive for choosing to hold title with a spouse either

as a tenant by the entirety or as a joint tenant is the possible

inheritance tax benefit available under G.L. c. 65 sec. 1

:

In case of any beneficial interest arising or accruing by

survivorship of a husband or wife in a tenancy by the entir&ty

or joint tenancy in a single family residential property occupied

by such husband and wife as a domicile, there shall be allowed

an exemption of such property to the extent of its value, and

in multiple family residential property so occupied there shall

be allowed an exemption of such property to the extent of

twenty-five thousand dollars of its value.

If the husband should die owning a one-half undivided inter-

est as a tenant in common, the exemption would not be avail-

able.

However, if the husband should be merely a joint tenant,

and not a tenant by the entirety, the exemption would be avail-

able.

As it is also our experience that husband and wife often

select a tenancy by the entirety because they are told title will

automatically pass to the survivor of the two of them, we think

it is necessary to note the language in Smith v. Smith, 313

Mass. 687, at 695, where it is said:

"A mere joint tenancy would not assure that result, since

thereunder [i.e. a joint tenancy} either of the parties could con-

vey his or her interest subject to the statutory rights of the

other, and either could compel a partition by sale or division

of the property. G.L. (Ter. Ed.) c. 241 sec. 1. That would

not effectuate the expressed intent of the parties in the present

case, that in the case of the death of one the property should

'automatically pass to the other,'
"
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If one spouse conveyed his interest as a joint tenant to a

third party, the remaining spouse and the third party would

be tenants in common.

The fact that the rights of curtsey and dower now only

apply to property held at the time of death (G.L. c. 189 sec.

1) since 1966 may be of passing interest in this discussion.

The total abolition of tenancy by the entirety under wills

or conveyances, either by common law or by statute, is what

this statute requires. This proposal also appears to require

all existing deeds on record (it does not specify wills or un-

recorded deeds) to be modified within five years. Failure to

"modify" would result in a tenancy in common.

New Law

By Acts, 1973 ch. 210, there was an amendment to G.L.

c. 184 sec. 7 which provides:

A conveyance or devise of land to a person and his spouse

which expressly states that the grantees or devisees shall take

jointly, or as joint tenants, or in joint tenancy, or to them and

the survivor of them shall create an estate in joi(nt tenancy and

not a tenancy by the entirety. In a conveyance or devise to

three or more persons, words creating joint tenancy shall be

construed as applying to all of the grantees, or devisees, regard-

less of marital status, unless a contrary intent appears from the

tenor of the instrument.

It is noted that this new provision of G.L. c. 184 sec. 7 is

applicable to conveyances or devises made after its effective

date in 1973.

House 4336 and Senate 853 appear to have the purpose of

eliminating tenancies by the entirety and substituting joint

tenancies for them. Both of these bills would eliminate the

last part of G.L. c. 184 sec. 8 which permits one person to

give a deed to himself and his spouse to create a tenancy by
the entirety instead of deeding first to a straw and having the

straw give the second deed creating the tenancy by the entirety.

It would appear that both House 4336 and Senate 853 are

not intended to have any retroactive effect while Senate 753
would definitely have a serious retroactive question.

We recommend a further revision of G.L. (Ter. Ed.) c. 184
s. 8 and 9 as most recently amended by Acts, 1973 ch. 210,
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which completely eliminates tenancies by the entirety after the

effective date of the proposed statute and with no retroactive

effect.

A husband or wife may still take title in his or her individual

name in which case the survivor would not "automatically"

get title and would not get the inheritance tax exemption under

G.L. c. 65 s. 1.

The result of our recommendation would put the property

under the joint control of both spouses instead of under the

control of the husband. Unlike the common situation at pres-

ent, with tenancies by the entirety, the wife (or husband) could

call for partition or convey her interest to a third part at any

time.

Clearly this measure would require conveyancers and law-

yers to be consulted for more detailed advice when spouses

were about to take title to property.

The recommended change will have little practical effect

on the situation after a divorce. We wish to stress that the

recommended statute would have no retroactive application.

1974 DRAFT ACT

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

SECTION 1. Chapter 184 of the General Laws is hereby

amended by striking out Section 7 thereof, as amended, and

inserting in place thereof the following section:

Section 7. A conveyance or devise of land to two or more

people, except a mortgage or a devise or conveyance in trust,

shall create an estate in common and not in joint tenancy, un-

less it is expressed in such conveyance or devise that the grantees

or devisees shall take jointly, or as joint tenants, or in joint

tenancy, or to them and the survivor of them, or unless it mani-

festly appears from the tenor of the instrument that it was in-

tended to create an estate in joint tenancy. In a conveyance or

devise to three or more persons, words creating a joint tenancy

shall be construed as applying to all of the grantees, or devisees,

regardless of marital status, unless a contrary intent appears from

the tenor of the instrument. \ conveyance or mortgage or
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devise of land after January 1, 1975 to two persons which

purports to create a tenancy by the entirety shall create a joint

tenancy in the grantees irrespective of the marital status of the

grantees at any time. A mortgage to two or more persons shall

create a joint tenancy unless it manifestly appears from the

instrument that a tenancy in common was intended.

SECTION 2. Chapter 184 of the General Laws, as amended,
is hereby amended by striking out Section 8 thereof, and sub-

stituting the following:

Section 8. Real estate, including any interest therein, may
be transferred by a person to himself with another person, or

persons, in the same manner hi which it might be tralnsferred

by him to another person, or persons.

Opinion of Judge Alfred L. Podolsk!

Judge Podolski differs with the opinion of the majority of

the Judicial Council and is opposed to the aboHtion of tenan-

cies by the entirety. Even in view of the prospective appHca-

tion of the proposed statute to such transfers of property and
devises which may be made after the effective date of the

statute, Judge Podolski observes that thousands of homes in

Massachusetts are held under a tenancy by the entirety, and
the abohtion of such a tenancy may cast doubt on such titles.

Judge Podolski expresses the further opinion that the pro-

posed legislation would prevent those who choose a tenancy

by the entirety, which has been in existence for generations,

from exercising their free choice.

See House 4904 of 1974.

See House 3755 of 1974.
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VII. THE EXECUTIVE
BRANCH

a[ljp OlommonuiPaUlj of illaasarl|UBPlta

1973 Resolve

CHAP. 6 Resolve providing for an investigation by the judicial

COUNCIL RELATIVE TO THE TRANSITION OF THE EXECUTIVE

BRANCH OF STATE GOVERNMENT.

Resolved, That the judicial council be requested to investigate

the subject matter of chapter eight hundred and forty-four of

the acts of nineteen hundred and sixty-seven, making the terms

of certain department heads and others coterminous with that of

the governor, and chapter seven hundred and four of the acts of

nineteen hundred and sixty-nine, establishing a governor's cab-

inet, and the feasibility of providing for the orderly transition

of the executive branch of state government from one admin-

istration to the next, and to include its conclusions and its

recommendations, if any, in relation thereto, together with drafts

of such legislation as may be necessary to give effect to the

same, in its annual report for the current year.

Approved March 30, 1973.
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An Executive Transition Statute

The Governor's Cabinet

Under the provisions of G.L. c. 6 sec. 17A:

"There is hereby established a cabinet, which shall serve

directly under the governor."

The statute further provides for the membership in the

cabinet by various secretaries and other officers of the execu-

tive department as the governor may from time to time desig-

nate.

By other provisions of G.L. c. 6A the several executive

offices (the holders of each of which shall serve directly under

the governor) are provided for. They are communities and

development, consumer affairs, educational affairs, environ-

mental affairs, human services, elder affairs, manpower affairs,

public safety and transportation, and construction.

Each of these offices is headed by a secretary "who shall be

appointed by and serve at the pleasure of the governor."

We are mindful that there are various proposals for "re-

organization" of the state government but conclude that the

cabinet arrangement will not be significantly altered.

The Coterminous Act

By Chapter 844 of the Acts of 1967 many statutes were

amended in such a fashion as to provide that certain state

officers or groups of state officers would no longer serve a

term of a specified number of years but rather would serve a

term which was "coterminous" with that of the Governor.

An analysis of this recent statute is found in Opinion of the

Justices to the Acting Governor, 356 Mass. 814.

The effect of this statute and the statute creating the cabinet

was to establish an "administration" so-called which would be

identified with the particular governor, serve with him, and

terminate its service at the end of the governor's term.
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The statute, Section 23 of c. 844 of the Acts of 1967 defines

the word "coterminous" as follows:—
" 'Coterminous', shall mean, when applied to the term of

office of a person appointed by the governor, the period from
the date of appointment and qualification to the end of the term

of said governor; provided that such person shah serve untU his

successor is appointed and qualified; and provided, further,

that the governor may remove such person at any time, subject

however to the condition that if such person receives notice of

the termination of his appointment he shall have the right, at

his request, to a hearing within thirty days from receipt of such

notice at which hearing the governor shall show cause for such

removal, and that during the period following receipt of such

notice and until final determination said person shall receive his

usual compensation but shall be deemed suspended from his

office."

The Transition

In the past the inauguration of a new governor has not al-

ways resulted in a "house-cleaning" in state government. Many
lesser officials, commissioners, department heads, the registrar

of motor vehicles, etc., continued to hold office under the new
governor until the expiration of their specified term — one

more year, or even four more years, or until a successor was

appointed.

The end of the term of our present governor will signal the

first occasion when a general over-turn in top level personnel

could take place.

The lessons of history indicate that there are more new faces

when the top executive post goes to an individual from the

party outside the administration. The opportunity for change

exists even when the administration continues to represent the

same political party.

Never before have we in Massachusetts faced the necessity

to make provisions for the orderly transition of the personnel

of the top administrative levels. It is necessary to enact legis-

lation reasonably soon in order to make this transition a smooth

one. It is desirable that there be no disruption in vital services

of government during any sort of interregnum.
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The Federal Plan

Under the provisions of Title 3 U.S.C.A. sec. 102 there is

a "Presidential Transition Act" which was enacted in 1963.

The purpose of this act is to promote the orderly transfer of

the executive power in connection with the expiration of the

term of office of a president and the inauguration of a new
president.

It is recognized by Congress that "any disruption occasioned

by the transfer of executive power could produce results detri-

mental to the safety and well-being of the United States and
its people."

To promote the orderly transition at the federal level, the

Administrator of General Services is authorized to provide

services and facilities upon the request of the President-elect

and Vice-President-elect after consultation. These faciUties in-

clude compensation and can be summarized as follows:

1. Suitable office space, appropriately equipped with furni-

ture, furnishings, office machines and equipment for the

President-elect and Vice-President-elect "at such places within

the United States" as they shall designate.

2. Payment of compensation to office staffs, or assignment

of government personnel for temporary duty.

3. Payment for certain experts and consultants.

4. Payment for certain travel expenses.

5. Communications services.

6. Expenses for printing and binding.

7. Reimbursement for postage.

With the results of the state election normally known by
November 10th in the election year, it seems to us quite neces-

sary that the General Court give attention to legislation pat-

terned after the federal statute and designed to accomplish
the same purpose of the "Presidential Transition Act of 1963."

The newly elected governor and his top administrators and
their staff will have much to accompHsh between election day
in November and Inauguration Day in January of the follow-

ing year.
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It seems reasonable that the commissioner of administration

is the appropriate officer to make an analysis of what sort of

facilities can be made available to a governor-elect and his

administration for a short period of time, what regular state

employees can be temporarily assigned to the incoming admin-

istration, and to what extent an appropriation ought to be

made for suitable office space, furnishings, compensation of

temporary staff not already on the state payroll, and for travel,

communications, postage and other incidental costs.

We do not feel qualified to advise the specifics of the legis-

lation which is necessary but have in a general way tried to

indicate that this matter deserves early attention from both

the executive and legislative branches.



P.D. 144 JUDICIAL COUNCIL 181

DRAFT ACTS RECOMMENDED

TO THE 1974 GENERAL COURT

Page In

Subject Matter This

Report

Legislative Amendment to the Constitution Relative

to the Discipline, Censure, and Removal of Judges 55

To Provide for Conferences for Justices of the

Superior Court and other personnel 73

To Provide for Service of Process on Voluntary

Associations 92

To Provide for Limits on the Use of Records of Prior

Convictions to Impeach a Witness 149

To Provide for Service of Criminal Process on

Corporations 153

To Provide for Partial Suspension of Sentences —
Fines or Imprisonment 155

To Abolish Tenancy by the Entirety 174
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INDEX OF SOME
1974 HOUSE AND SENATE BILLS

ON SUBJECTS DISCUSSED IN

Tins FORTY-NINTH REPORT FOR 1973

Bill

Number
Subject Matter

Senate

Bills

174

191

1041

1043

1060

1063

1065

1073

House
Bills

. 37

74

121

462

839

1234

1439

1604

2204

2605

2611

Constitutional Amendment for Removal of Judges

Prejudgment Attachments — Notice

Impeaching Credibility of a Witness

Psychotherapist — Psychologists

Trustee Process -..

Attachments of Property

Psychotherapist Privilege

Protection of Judgment Debtors

Protection of Judgment Debtors

Taking by Eminent Domain

Psychologists as Psychotherapists

Psychotherapist Privilege

Removal of Judges

Impeachment of Witnesses

Judicial Grievance Panels

Judicial Commission

Voluntary Associations

Board of Judicial Inquiry
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Bill
Number

Subject Matter
Page In

Tffls

Report

2959 Repossession of Property 109

2616 Commission on Judicial Conduct 39

3128 Public Conservators 141

3132 Tenancy by the Entirety 169

3361 Protection of Judgment Debtors 126

3366 Judicial Grievance Board 39

3755 Tenancy by the Entirety 169

4291 Hearings Prior to Attachment 94

4300 Confidential Communications 140








