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JUDICIAL COUNCIL

G.L. (Ter. Ed.) Chapter 221, §§ 34A-34C

The Judicial Council Was Established To Make A Continuous

Independent Study Of The Organization, Procedure, And Prac-

tice Of The Courts.

The Council Makes Recommendations Requested By The Leg-

islature And Suggests Improvements In The Administration Of
Justice.

Statutory Authority

Section 34A. There shall be a Judicial Council for the continuous

study of the organization, rules and methods of procedure and practice of

the judicial system of the Commonwealth, the work accomplished, and the

results produced by that system and its various parts. Said council shall be

composed of the chief justice of the supreme judicial court or some other

justice or former justice of that court appointed from time to time by him;

the chief justice of the superior court or some other justice or former justice

of that court appointed from time to time by him; the judge of the land

court or some other judge or former judge of that court appointed from

time to time by him; the chief justice of the municipal court of the city of

Boston or some other justice or former justice of that court appointed from

time to time by him; one judge of a probate court in the Commonwealth
and one justice of a district court in the Commonwealth and not more than

four members of the bar all to be appointed by the governor, with the

advice and consent of the executive council. The appointment by the gover-

nor shall be for such periods not exceeding four years, as he shall deter-

mine.

Section 34B. The Judicial Council shall report annually on or before

December first to the governor upon the work of the various branches of

the judicial system. Said council may also from time to time submit for the

consideration of the justices of the various courts such suggestions in regard

to rules of practice and procedure as it may deem advisable.

Section 34 C. No member of said council, except as hereinafter pro-

vided, shall receive any compensation for his services, but said council and

the several members thereof shall be allowed from the state treasury out of

any appropriation made for the purpose such expenses for clercial and

other services, travel and incidentals as the governor and council shall

approve. The secretary of said council, whether or not a member thereof,

shall receive from the Commonwealth a salary of ten thousand dollars.
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CHANGES IN MEMBERSHIP OF
THE COUNCIL IN 1974

Over the course of the year, three members of the Judicial

Council retired. Chairman John V. Spalding, former Associate

Justice of the Supreme Judicial Court served as Chairman from

197 1, the time of his designation, until June of 1974.

Livingston Hall, Professor of Law at Harvard Law School

served many years with the Council. He was appointed in 1955

and remained a very active member throughout his nineteen

years with the Council. At the end of his term, he was Chairman

of the Judicial Council.

Hon. Arthur A. Thomson had been with the Council since

1955. His service with the Council ended with his retirement as

presiding justice of the Central District Court at Haverhill.

NEW MEMBERS OF THE COUNCIL

Hon. Lawrence F. Feloney, Judge of the Third District Court

in Cambridge, and Berge Tashjian, Esq., of Westboro, were

appointed by the Governor as members during the latter months

of the year. Hon. Jacob J. Spiegel a former justice of the

Supreme Judicial Court was designated by Chief Justice Tauro

as a member of the Council late in 1974.
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1974 HOUSE AND SENATE BILLS
REFERRED TO THE JUDICIAL COUNCIL

1974
Bill

Number

1974

Resolve

Chapter

Subject Matter

Page

In This

Report

190

195

534

542

552

654

S 1075

S 1481

(App. F)

S 1775

S 1777

16

55

12

41

61

55

61

An Act to establish certain rights for

unwed fathers

An Act regulating the right of a secured

party to take possession of consumer
goods

An Act relative to the protection of chil-

dren in divorce actions

An Act providing for the disclaimer of

certain interests in property

An Act relative to the estate plan of a

ward by a conservator or guardian . . .

An Act providing indemnification for cer-

tain claims against persons caring for

children placed in their homes by the

Division of Children's Services or

Agency licensed by the Division ....

An Act exempting certain persons from
civil liability as a result of rendering

certain emergency care

Resolve providing for an investigation by

the Judicial Council relative to creat-

ing a unified trial court

Resolve providing for an investigation by
the Judicial Council relative to regulat-

ing the right of a secured party to take

possession of consumer goods

Resolve relative to exempting certain per-

sons from civil liability as a result of

rendering certain emergency care . . .
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1974
Bill

Number

1974
Resolve

Chapter

Subject Matter

Page
In This

Report

H 1816

H 1976

H 2193

H 2200

H 2396

H 2964

H 2968

H 3127

20

10

22

11

15

15

17

H 3360

H 3362

H 3748

An Act repealing certain procedures in

eminent domain takings

An Act to amend the power of legislative

committees to grant witness immunity

An Act providing that any civil action

entered in any district court may be

tried by a jury of six

An Act relative to the establishment of

valid contracts between husband and

wife concerning the rights and obliga-

tions of the spouses

An Act abolishing the defense of munici-

pal immunity

An Act establishing limited liability of

the Commonwealth and its political

subdivisions in actions of tort

An Act relative to individuals with crimi-

nal offender record information

authorizing certain persons and organi-

zations access to such records

Resolve providing for an investigation

and study by a special commission

relative to the admissibility of lie

detector tests as evidence in the courts

of the commonwealth

An Act providing a limitation of four

years for the accrual of actions for defi-

ciency, neglect, error or omission in

improvements to real property, etc. . .

An Act relative to the appointment of

children's counsel in divorce actions .

An Act allowing pubhc inspection of

records of delinquency cases
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1974
Bill

Number

1974
Resolve

Chapter
Subject Matter

Page
In This

Report

H 3762

H 4495

H 4494

H 4559

H 4749

H 5076

H 5087

H 5090

H 5224

H 5555

H 5691

10

16

61

57

51

15

15

15

11

An Act permitting the assertion of certain

constitutional rights before committees
of the general court

An Act providing for the assertion of

paternal responsibility

An Act relating to liability for the deliv-

ery of emergency medical examinations

and treatment

An Act authorizing the immediate crema-
tion and burial of certain deceased per-

sons

Resolve relative to the feasibility of re-

structuring the District Court system

An Act establishing limited liability of

the commonwealth and its political

subdivisions in actions of tort

An Act establishing limited liability of

the commonwealth and its political

subdivisions, etc

An Act establishing a tort claims proce-

dure for the commonwealth of Massa-
chusetts, its officers and employees . .

An Act relieving a husband of liability for

debts incurred by his wife in the con-

duct of her own business

Resolve providing for an investigation by
the Judicial Council relative to the dis-

semination of criminal records

Resolve providing for simplification of

limitations of actions for recovery of

land and facilitating conveyancing of

land
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1974
Bill

Number

1974

Resolve

Chapter

Subject Matter

Page

In This

Report

H 5977

H 5978

H 5979

H 5980

H 5981

H 5983

16

15

10

11

H 5984

H 6002

H 6003

H 6005

12

21

17

Resolve relative to establishing certain

rights for unwed fathers and providing

for the assertion of paternal responsi-

bility

Resolve relative to the protection of chil-

dren in divorce actions

Resolve relative to providing for the dis-

claimer of certain interests in property

Resolve relative to abolishing the doc-

trine of sovereign immunity and other

related matters

Resolve relative to amending the power

of legislative committees to grant wit-

ness immunity and other related mat-

ters

Resolve relative to the validity of con-

tracts entered into by husbands and

wives during or in contemplation of

marriage and the feasibility of relieving

a husband for debts incurred by his

wife in the conduct of her own business

Resolve relative to the estate plan of a

ward by a conservator or guardian . . .

Resolve relative to establishing within the

probate courts a probate division and a

family division

Resolve relative to the admissibility of lie

detector tests as evidence in the courts

of the commonwealth

Resolve relative to providing a limitation

of four years for the accrual of actions

for deficiency, neglect, error or omis-

sion in improvements, etc
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1974
Bill

Number

1974
Resolve

Chapter

Subject Matter

Page
In This

Report

H 6026 19

H 6027

H 6029

H 6047

H 6117

H 6205

H 6250

H 6828

20

22

58

57

58

41

Resolve relative to providing that an

executor or administrator shall be held

to answer to an action by a creditor of

the deceased commenced one month
after the date said executor or adminis-

trator has filed his official bond

Resolve relative to redefining the powers

of the Judicial Council

Resolve relative to repealing certain pro-

cedures in eminent domain takings . .

Resolve relative to providing that any

civil action entered in any district court

may be tried by a jury of six

An Act further regulating the conduct of

certain municipal employees

Resolve relative to authorizing the imme-
diate cremation and burial of certain

deceased persons

Resolve relative to further regulating

the conduct of certain municipal em-
ployees

Resolve relative to providing indemnifi-

cation for certain claims against per-

sons caring for children placed in their

homes by the division of family and

children's services or agency licensed

by the division

*These bills and resolves are not contained herein, but are relative to the bills which

are on the pages listed.
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INDEX OF SOME
1975 HOUSE AND SENATE BILLS

COVERED BY THIS
50th REPORT

1975
Bill

Number
Subject Matter

Page
In This

Report

Senate

Bills

22

129

801

821

831

880

886

892

908

923

937

941

969

978

1192

1699

Repealing a law limiting searches incident to an arrest

Commission on Judicial Conduct

Eliminating bail bondsmen and creating a court

administered percentage deposit bail system

Phasing out Office of Special Justice and creating the

position of Circuit Justice

Requiring appeals in District Court criminal cases

and in juvenile cases to be taken to juries of six in

District and Juvenile Courts

Rule-Making Power of the Judges of the

Probate Court

Duties of Chief Judge of Probate Court

Further regulate the transfer of certain cases for the

Superior Court to the Municipal Court of the City of

Boston or other District Courts

Tort Claims Procedure for the Commonwealth; its

officers, and employees

Certain rights for unwed fathers

Expanding the Office of the Executive Secretary of the

Supreme Judicial Court

Sealing of criminal records

Amend composition of the Judicial Council

Criminal court of exclusive and original jurisdiction ...

Authorizing the District Attorneys to appoint

assistants in the District Courts

Phasing out Office of Special Justice

118

62

24

19, 32

23

18

18

23

132

103

20

166

66

42

34

19, 32
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1975
Bill

Number
Subject Matter

Page

In This

Report

House
Bills

60

337

600

601

1148

1159

1163

1351

1524

1525

1529

1930

1932

1933

1945

2122

Rights of fathers of children bom out of wedlock to

adopt such children

Amend and strengthen the criminal offender record

information act

Assumption of all costs pertaining to the Superior

Court by the Commonwealth

Assumption by the Commonwealth of the cost of

operation of courts

Judicial Review Board

Eliminating trials de novo in certain cases

Recovery of damages for personal injury against the

Commonwealth and its political subdivisions

Limitation of four years for the accrual of actions for

deficiency, neglect, error or omission in improvements
to real property, etc

Exempting para-medics from civil liability as a result

of rendering certain emergency care

Refundable bail deposits and otherwise improving and
economizing the administration of bail

Dissemination of criminal offender record

information

State assumption of the costs of the Supreme Judicial

Court, Appeals Court, and Land Court

Office of Circuit Court Justice of the District Courts

and prohibiting the appointment of special justices

Limited liability of the Commonwealth and its political

subdivisions in actions of tort

Phase out of part-time service of special justices of the

District Courts and prohibit practice of law by special

justices

Probate and family division within the Probate Courts
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1975

Bill
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GENERAL OBSERVATIONS

ON THE JUDICIAL SYSTEM

Pursuant to our statutory assignment to make a study of the

judicial system of the Commonwealth and the results produced

by that system, we have some general observations to make in

addition to those which may be made in connection with the

various specific legislative and other matters which we have

studied during the past year.

(1) The Powers and Duties of the Chief Justice of

The Superior Court

In our 49th Report for 1973, we set forth the recommenda-

tion that if there was doubt as to the administrative powers of

the Chief Justice of the Superior Court, a statute, in a single

sentence could provide: —
"The Chief Justice shall have general superintendence of the

Superior Court."

The concept of "general superintendence" is found in Chap-

ter 707 of the Acts of 1956 which is incorporated in the Gen-

eral Laws, Chapter 211, § 3 which provides, among other

things: —
".

. . the justices of the Supreme Judicial Court shall also have

general superintendence of the administration of all courts . .
."

In the exercise of this power of "general superintendence",

the justices of the Supreme Judicial Court: —
"may issue such writs, summonses and other processes and such

orders, directions, and rules as may be necessary or desirable for

the furtherance of justice, the regular execution of the laws, the

improvement of the administration of such courts, and the

securing of their proper and efficient administration. Nothing

herein contained shall affect existing law governing the selection

of officers of the courts, or limit the existing authority of the

officers thereof to appoint administrative personnel."

Our recommendation seems to have been misunderstood by

some. We believe that it was unwise to grant a small amount of

statutory authority to the Chief Justice of the Superior Court

thus leaving his general authority open to question. It would be

much more suitable to give a legislative grant of the power of

"general superintendence" to the Chief Justice of the Superior
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Court. The exercise of such a power would be subject to the

ultimate authority of the Supreme Judicial Court.

Our 1973 Report contained the following statement: —
"Logic and sound management practice simply demand that if

there is to be anyone with general superintendence over the

Superior Court and administrative authority in the first instance,

that person is and should be the Chief Justice of the Superior

Court."

We noted that by tradition the Superior Court is a "collegiate

judicial tribunal" and in this respect it is vastly different from

the system of District Courts and the system of Probate Courts

where a different method of administration might be suggested.

A bill (House no. 3160) has been filed for the 1975 session

of the General Court which conforms to the recommendations

in our 49th Report.

(2) The Powers and Duties of the Chief Judge of

the Probate Courts

Because the system of Probate Courts requires a more uni-

form method of administration and because it is less common
(but not unusual) for Probate judges to sit in courtrooms out-

side their own county such as is usual and common for a Supe-

rior Court judge, there has been a trend for centralization of the

management aspects of the Probate Court system. The first step

in this trend was the administrative committee of the Probate

Courts. Following the success of this idea, a Chief Justice of the

Probate Courts was appointed. Under the present Chief Justice,

uniform practices and rules have been adopted or are in the proc-

ess of being adopted.

The staffing of the Probate offices by means of the election of

registers of Probate for the several counties, and the appoint-

ment of assistant registers and other personnel has the tendency

to produce different approaches to the handling of Probate busi-

ness. In the past, there have been instances where customs and

practices followed in one county were held to be entirely inap-

propriate in another county located not too distant. That which

might be accepted in Middlesex County at Cambridge might be

rejected at Dedham in Norfolk County. All of this creates con-

fusion, uncertainty, and public inconvenience and even occa-

sional hardship.
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For these reasons it is advisable to strengthen the administra-

tive powers of the Chief Judge of the Probate Courts.

We have seen that this approach is entirely workable and in

the public interest. The Chief Justice of the District Court sys-

tem has been granted broad administrative powers of this sort,

and the judicious use of these powers, with due consultation

with the justices of the District Courts, has produced many ben-

efits to the public and to the District Court system.

By way of a concluding observation, we again note that each

District Court and each Probate Court has always been consi-

dered a separate institution with a geographically limited juris-

diction. Customs and practices developed in different ways in

different places. The Superior Court was always considered as

one single court with state-wide jurisdiction and one set of rules.

This may explain why District and Probate Courts seemed to

have a lesser appearance of dependence on their counterparts

than did the justices of the Superior Court who always consi-

dered their relationship as one of collegiate inter-dependence.

We have noted that Senate Bill No. 886 of 1975 will be con-

sidered by the General Court. This bill grants additional admin-

istrative authority to the Chief Judge of Probate Courts.

(3) Phasing out the Office of Special Justice in

the District Courts

The Judicial Council has continued to urge the phasing out

of special justices of the District Courts. Those special justices

who wish to remain judicial officers would have to give up the

practice of law. Those who wished to remain lawyers would
have to give up judicial office. Legislation which would provide

adequately for the manning of the District Courts should be

designed to provide for full-time circuit justices, as necessary,

and should be such as to eliminate any further appointments of

special justices.

Although the special justices who now are appointed hold

their office during their good behavior under the Massachusetts

constitution, there is no constitutional principle which guaran-

tees to them that as judges, they shall always have the right to

practice law.

The public interest is not served by the preservation of the
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special justice concept. It should be phased out as quickly as

possible. Our comments do not reflect on any individual special

justice. It is the principle which is no longer tenable. Every spe-

cial justice who wishes to remain a judicial officer should be

given every reasonable opportunity to do so, to the extent the

Governor deems appropriate.

(4) Temporary Service by Certain Retired Justices

and Judges

The Judicial Council has recommended legislation to permit

temporary service by retired justices if such service has been

requested by the Chief Justice of the court. This recommenda-
tion is not made for the purpose of by-passing the mandatory
retirement age, but rather for the purpose of providing skilled

labor to the judicial system at a very attractive wage rate (25%
to 33% or so of the normal salary) when temporary emergency

conditions require this sort of assistance.

We favor this type of legislation for the reasons stated above.

(5) Additional Superior Court Judges

We will continue to recommend that the number of Superior

Court judges be increased until it is sufficient to serve the public

interest. Our previous reports, including our 49th Report for

1973, suggested that a ratio of one Superior Court justice for

every one hundred thousand in population is a good "rule of

thumb". We renew this recommendation.

A bill (House 3159 of 1974) has been filed to add five addi-

tional judges to the Superior Court. Such a bill is entirely con-

sistent with what we have often recommended. If such a bill

were passed, the Superior Court would have one Chief Justice

and fifty associate justices. This number begins to approximate

the "rule of thumb" we have mentioned.

(6) Expanding the Office of the Executive Secretary of the

Supreme Judicial Court

The duties of the Executive Secretary consist of those duties

which are set forth in Chapter 211, § 3C as follows: —
§3C. Executive secretary; duties. The executive secretary,

subject to the direction and supervision of the justices of the su-

preme judicial court, shall perform the following functions and

shall make reports and recommendations to the justices of the

supreme judicial court relative thereto:



P.D. 144 JUDICIAL COUNCIL 21

(a) Examination of the administrative methods, systems

and activities, relating to their offices or employment, of the

judges, clerks, registers, recorders, stenographic reporters and
employees of all courts of the commonwealth and the offices

connected therewith.

(b) Examination of the state of the dockets of the courts,

securing information as to their needs for assistance, if any, and

preparation of statistical data and reports of the business of the

courts.

(c) Examination of the arrangements for accommodations
for the use of the courts and the clerks, registers and recorders

thereof, and the examination of the arrangements for the pur-

chase, exchange, transfer and distribution of equipment and
supplies therefor.

(d) Investigation and collection of statistical data relating

to the expenditures of public moneys, state, county and munici-

pal for the operation and maintenance of the courts and the

offices connected therewith.

(e) Examination, from time to time, of the operation of

the courts and investigation of complaints with respect thereto.

(f) Attendance to such other matters necessary to carry

out the provisions of this section and sections three D, three E
and three F as may be assigned by the justices of the supreme
judicial court. Added St. 1956, c. 707, §2.

Sections 3D, 3E, and 3F above mentioned in "(f)" include

production of additional statistics and information relative to

the expenditure of public money for the courts and the officers

connected therewith; the printing of a report; and the arrange-

ment and management of conferences for judicial officers, mem-
bers of the bar, and others for the consideration of matters of

judicial administration.

Under Section 3B, the Executive Secretary is entitled to

Three (3) employees to assist him.

As a practical matter, this limit guarantees that the Executive

Secretary cannot perform the duties required of him in a man-
ner consistent with the public interest. We have determined that

neither the General Court nor the public can obtain any under-

standable accounting of the expenditure of the public money for

the administration of justice because there is neither the

accounting system nor the people available to intelligently ana-

lyze the Augean welter of statistical confusion.

To suppose that the Executive Secretary can travel across the

commonwealth to examine "the administrative methods, sys-
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terns, and activities of judges, clerks, registers, recorders, steno-

graphic reporters and employees of all courts of the

commonwealth and the offices connected therewith"; examine
the state of the dockets in all the courts; examine the court-

houses; investigate the purchase of supplies and equipment;

investigate and collect all of the statistical data of the judicial

system; and attend to the numerous matters and investigations

directed by the justices of the Supreme Judicial Court in the

exercise of their general power of superintendence with three

employees (3) is to contemplate that which is absurd. It simply

cannot be done.

We recommend that favorable consideration be given to an

increase in the number of employees in the office of the Execu-

tive Secretary and that such employees be permanent employees

of the commonwealth. It is obviously necessary for the Execu-

tive Secretary to demonstrate to the General Court the number
of positions which must be filled.

(7) State Assumption of the Costs of the Supreme Judicial

Court, Appeals Court, and the Land Court

We recommend this legislation and have discussed the propo-

sition at page 49 of this report.

(8) A Judicial Conduct Commission

In our 49th Report, we discussed the proposals for a Judicial

Conduct Commission or "Judicial Grievance Board" or other

commission to deal with grievances against the judiciary. We
stated that no such commission could be appropriately provided

for unless there was a constitutional amendment. We suggested

such an amendment at page 55 of our 49th Report, and we
renew this suggestion. Until such an amendment is adopted the

two procedures for judicial removal — impeachment and

address — are the only constitutional means for eliminating a

judge from the bench.

It is within the power of the Supreme Judicial Court to dis-

bar, censure, suspend, or otherwise deal with a lawyer guilty of

misconduct. If the lawyer is also a judge, this power can be

invoked. In one instance during 1974, a judge was required to

pay $5,000 as the "costs" of an investigation into his activities.

His conduct did not justify removal or any more severe action.
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A commission to deal with the misconduct of judicial officers

must have a constitutional basis.

We made no study of the concept of a Judicial Qualifications

Commission.

(9) Suffolk County Criminal Appeals— District and
Municipal Courts

Legislation was proposed in 1974 and again in 1975 (House

No. 2959 of 1975) which would permit any defendant found

guilty of an offense over which the District or Municipal Court

in Suffolk County had original jurisdiction, to appeal and claim

a jury trial in the Boston Municipal Court. This bill (House

Number 2959 of 1975) would merely permit appeals for a jury

trial other than in the Superior Court in those cases to which

it applied.

While there is still some uncertainty as to the mandatory obli-

gation to be tried before a jury of six in Massachusetts, rather

than the jury of twelve, there is no doubt that trial in the Boston

Municipal Court before a jury of twelve would be fully in con-

formity with the Massachusetts constitution. If a defendant is

now tried before a jury of six, this is done at his election and by

his choice. There is now provision in G. L. Ch. 278, § 18A for

appeals from any District Court in Suffolk County, or from the

Boston Municipal Court and a claim in such appeals for a full

twelve man jury trial in the Boston Municipal Court.

Another bill is Senate Number 831 of 1975 which would re-

quire appeals to be made to a specified district or municipal

court for trial by a jury of six. Such appeals would be limited to

offenses of which the lower courts have original jurisdiction and

such appeals would be mandatory. The enactment of Senate 831

of 1975 would require additional court facilities at the court-

houses where such trials by a jury of six were to take place.

(10) The Selection and Management of Jurors in the

Commonwealth of Massachusetts

In our 48 th Report, we recommended a new procedure for

the selection and management of jurors in the commonwealth.

The justification for the change was the desire to produce the
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best cross-section of jurors that could be assembled. We stated

then, and we say now, that the present system of juror selection,

while not the ideal method, appears to produce a cross-section

of society to serve as jurors. We are not aware that there is any
conscious effort to prevent any particular group from service on
the jury. Such effort would be a denial of justice.

The jury commission system to be administered under the

Office of the Executive Secretary of the Supreme Judicial

Court, which we have recommended in our 48th Report at Page
16 is graphically presented in a chart at Page 21 of the 48th

Report.

(11) Refundable Bail Deposits and Otherwise Improving
And Economizing the Administration of Bail

In our 48 th Report for 1972, we outlined the existing situa-

tion with regard to the taking of bail to secure the appearance

of accused persons before the courts.

The principle issue in 1972 was whether or not Massachu-

setts should eliminate the professional bondsman and institute a

system under which the accused would post 5 % of his bail in

cash and secure his release.

In our study, we stated with considerable emphasis at page

93: —
"It ought not be forgotten that under the provisions of G. L.

(Ter. Ed.) Chapter 276, § 58, it is the OBLIGATION of the

court or bail commissioner to admit a person to bail unless it is

determined after inquiry that such release will not reasonably

assure the appearance of the prisoner before the court".

Under this statute, the individual gives no cash or security.

With this as a premise, and having in mind that most persons

can be admitted to bail, and ought to be, the question arises as

to (a) the amount of bail, (b) the nature of the bail, and (c) the

use of a professional bail bondsman who makes a 5% charge

(non-refundable) for writing a bond which guarantees that the

bondsman or his insurance company will pay the full sum of the

bond to the commonwealth in the event the individual does not

appear for trial.



P.D. 144 JUDICIAL COUNCIL 25

In cases where the bail is small, there does not appear to be a

great problem.

In cases where persons of low income are involved, $25.00
may be a large sum to pay a bondsman. A larger sum may be

difficult to produce. If the bail bond is $10,000 the 5% fee

(non-refundable) may be impossible to produce. It is not just a

matter of a loan, the $500 fee is gone even if the individual is

found innocent.

A study was made in Dorchester and in Cambridge. In our

analysis this study clearly demonstrated that professional bonds-

men were almost eliminated in the Dorchester District Court by

using a system whereby individuals posted their fee of 5%
directly with the court and received it back when they appeared.

We believed that in some instances no cash should have been

required at all. We also stated that there was some increased

cost of administration of the new system. Noting that there were

new rules for professional bondsmen, and that in our opinion

the pilot studies in Dorchester and Cambridge were not yet con-

vincing, and noting various inappropriate provisions of the pro-

posed legislation on the bail "reform" of 1972, we did not

endorse that bill.

We did not acclaim the professional bondsman.

Bail reform legislation is not inappropriate but we reserve

our judgment.

(12) Possible Action by the United States Supreme Court
on the "Two-Tier" System of Criminal Trials

The "trial de novo" system in Massachusetts requires a trial

or hearing in a criminal case (excepting those commenced orig-

inally in Superior Court) in the District Court. If the defendant

is found guilty he may claim an appeal and obtain a complete
new trial in the Superior Court before a jury. In some instances

(at his election) he can get a six or possibly a twelve "man" jury

trial in the District or Municipal Court. Certain proposals are

being made for the expansion of the six man jury trial idea and
for full jury trials in the Boston Municipal Court.

Little noticed is the fact that in summary process cases

involving Landlord and Tenant, the same general procedure is
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followed. Because there is a guarantee of a jury trial on appeal

in our Superior Court, the summary hearing of an eviction

case in the District Court (without a jury) has been held to be

constitutional.

In the case of Whitmarsh v. Commonwealth, 316 N.E. 2d
610 (1974), 1974 A. S , the Massachusetts Supreme
Judicial Court ruled that the criminal de novo system was con-

stitutional.

The case of Costarelli v. Commonwealth is now pending in

the United States Supreme Court and may be decided in early

1975. The main constitutional points involved are the Sixth

Amendment to the United States Constitution which guarantees

a jury trial. It is contended in Costarelli s case, and it was con-

tended in Whitmarsh that the trial by jury is guaranteed in the

first instance. In deciding the Whitmarsh case, our Supreme
Judicial Court stated that it did not believe that the United

States Supreme Judicial Court would interpret the Sixth Amend-
ment so as to require a jury trial in the first instance and that

our two-tier system would be upheld.

The Fifth Amendment becomes involved by reason of the

fact that it was argued in Whitmarsh and presumably will be

argued in Costarelli that there is a "threat of enhanced penalty"

in the Superior Court on appeal from the District Court which

"chills" a defendant's right to take an appeal to the Superior

Court.

In Cohen v. Kentucky, 407 U.S. 104 (1972) it was held that

forcing a defendant to expose himself to jeopardy in the lower

court (where there was no jury) in order that he can get a jury

trial in the higher court is consistent with the United States con-

stitution. The Massachusetts Supreme Judicial Court has also

adopted this view in Whitmarsh.

In the event that the United States Supreme Court might

"chill" the trial de novo system now in use in Massachusetts in

criminal (and summary process) cases, the General Court must

be prepared to enact legislation providing for jury trials in the

first instance. While we believe that the de novo system does

meet the constitutional requirements of both the federal and

Massachusetts constitution, we take this occasion to put the leg-
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islature on notice that such a change as might take place will

require immediate action on short notice.

(13) The Chelsea District Court

According to a special report of the National Center for State

Courts, Judge Salvatore E. Aloisi of the District Court of Chel-

sea was advised on July 3, 1974 that in the opinion of the staff

of the Center for State Courts: —
L "The Chelsea Courthouse is a firetrap".

2. There is only one means of egress from the second floor to

the street.

3. Court records are stored unprotected in the attic.

4. The noise from jet planes disrupts the proceedings.

5. The heating system is wasteful, inefficient, and needs
replacement.

6. The Chelsea building code is being violated.

The National Center for State Courts is in the process of sur-

veying all of the District Court facilities in the Commonwealth
and in so doing the good and bad features of each court are

being independently appraised. Attention should be paid to a

priority system wherein the courts with the greatest need for

improvement are given attention before those with fewer prob-

lems. Chelsea is very obviously at the top of the list.

(14) Legislation making the Technical Changes in the
General Laws Necessary to Extend the New Rules of Civil

Procedure to the District Courts and to Domestic Relations

Cases in the Probate Courts

When the Massachusetts Rules of Civil Procedure (MRCP)
were proposed and given sanction by the judicial system and the

bar, it was necessary to make certain "technical" changes in the

general laws, particularly in Chapter 231, the practice act, so

called, so that there would not be any conflict between what
was required by the rules and what was required by statute.

Chapter 1 1 14 of the Acts of 1973 is designed to accomplish this

result.

During 1974, the District Courts, the Boston Muncipal Court
and the Probate Courts have proposed new rules which are in so

far as possible and appropriate consistent with the Massachu-
setts Rules of Civil Procedure. Before these new rules of the

lower courts, and of the Probate Courts can have any real valid-
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ity, the countless sections of the General Laws which conflict

with them must be amended.

While we have made no study of the specific content of the

proposed new rules, we recommend the enactment of legislation

required to make such rules, if adopted, consistent with the

General Laws of the commonwealth. We express no opinion

that all of the new rules are without flaw. To assume that this

complete revolution in practice in the courts is perfect would be

quite inappropriate. We do endorse a system of rules which is

such that lawyers and judges are not required to master four or

five completely different methods of procedure.

(15) A Non-Budget Law Reform

At a time when law reforms and improvements in the judicial

system are accompanied with increasing budgetary require-

ments, we think it appropriate to stress the requirement of

excellence and industry on the part of those who work in the

legal vineyards.

A trial which is conducted in the highest traditions of the

bench and bar is not merely the disposition of a single case. It is

a model by which many people decide how a dozen, fifty or a

hundred similar controversies will be settled.

A deposition during which counsel seek to estabUsh the truth

in a controversy by recording testimony and requiring the pro-

duction of documents should be the special concern of both the

bench and the General Court. If the truth is exposed to the light

in a lawyer's office in a proceeding which has the full support of

the bench and which is aimed at complete discovery of the facts,

there will be one less jury trial at the rate of $5000 per day.

This astounding figure has been estimated by the office of the

Executive Secretery of the Supreme Judicial Court.

The demand for excellence is a legal reform which has no

price tag attached. The clients are entitled to no less than excel-

lence from their counsel; the judge is under an obligation to in-

sist upon it, and the taxpayers who pay the bills for the judicial

system should demand it.
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3. District Court Prosecutors
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4. Uniform Budgets
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C. JUDICIAL CONDUCT COMMISSION
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A. THE DISTRICT COURT SYSTEM
Restructuring the System

RESOLVES, CHAPTER 151 of 1973

Resolve providing for an investigation by the Judicial

Council relative to the feasibility of restructuring the

district court system.

Resolved, That the judicial council be requested to investigate

the feasibility of restructuring the district court system to pro-

vide for trial by both six and twelve man juries, for full-time

judges only, for full-time prosecutors, with part-time assistants,

and for exclusive jurisdiction in civil cases where the ad dam-
num is less than fifteen thousand dollars, and to include its con-

clusions and its recommendations, if any, in relation thereto,

together with drafts of such legislation as may be necessary to

give effect to the same, in its annual report for the current year.

Under this resolve there are four specific questions on which

we express an opinion. Comments on related matters appear

elsewhere in this report. The four specific questions are these: —
1

.

Should provisions be made for six and twelve member jury

trials in the district courts?

2. Should the district court judges be full-time judges only?

3. Should there be full-time prosecutors in the district courts,

with part time assistant prosecutors?

4. Should district courts have exclusive jurisdiction in cases

where the amount of the civil claim does not exceed fifteen

thousand dollars?

Underlying these questions is the necessity to consider the

philosophy of the district courts as a system of justice. From the

earliest of times the judicial system of the commonwealth has

had "inferior" or "lower" courts which in the parlance of the

day might well be called "community-based" judicial tribunals.

The development from the justice of the peace court, the select-

men's court, the police court, the trial justice (all of which were

"community based") to the present day "full-time" district court

has taken two hundred or more years.

In more recent times it has been recognized that it is useful

and desirable to require uniform rules and procedures for all the

district courts so that litigants and lawyers will not face the

problems of provincialism, parochialism and "local custom".

Under the guidance of Chief Justice Flaschner of the district

courts, the uniformity in rules and practices has been thus far
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nobly advanced. The next step is the adoption of a modified ver-

sion of the Massachusetts Rules of Civil Procedure by the dis-

trict courts.

1. The Circuit System-Juries

Having established that the historical background of the dis-

trict courts indicates the "community based" nature of those

institutions, we next consider the first question raised in the

Resolve. Should some sort of re-structuring take place to enable

the district courts to have six and twelve member jury trials.

Our first observation is that we do not recommend the expan-

sion of civil jury trials in the district courts.

Several bills were filed in 1974 to require expansion of civil

jury trials in the district courts, none were approved.

It is observed that by reason of the increase in criminal busi-

ness in the district courts and in the Boston Municipal Court,

and because of the related problems of space and personnel it is

completely not feasible to require jury trials in civil cases under

existing conditions.

Proposals for legislation to require six or even twelve member
jury trials in the district court system or in the Municipal Court

of the City of Boston which involve appeals in criminal cases

might be approved provided that sufficient appropriations are

made to provide the space and personnel necessary for such

criminal appeals which now go to the superior court.

It must be obvious that in some district court buildings the

prospect of holding regular jury trials is no more than wishful

thinking.

Should the facilities be available for jury trials in district

courts, or in the Boston Municipal Court, it is then appropriate

to devise a regular "circuit" system whereby district court judges

would handle jury trials at the courthouse in which such trials

can be suitably accommodated.

Legislation providing, for example, that all criminal appeals

from district courts in Suffolk County be heard in the Boston

Municipal Court should not be approved without further legisla-

tion which will make the plan a reality.
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2. Full Time Judges

The table which follows (Financial Profile of the District

Courts) indicates the budget for 1975 for the various district

courts of the commonwealth. It can quickly be seen that there

are "busy" courts and that there are other courts which, at least

on the basis of their financial requirements, do a minimum of

judicial business.

We now have full-time judges in all of the busy courts. We
also have "special justices" who, when they are not sitting on
the bench in judgment, are practicing lawyers competing with

their brother attorneys for business and enjoying a possibly

larger degree of apparent "influence" because of their judicial

position.

The special justice concept belongs to another age. It is no

longer acceptable in our society; it must be eliminated with no
unnecessary delay.

No additional special justices should be appointed.

We do not ask that those who are now special justices be

removed from office but rather that they choose whether they

will be lawyers or judges. If they desire to engage in the practice

of law, they ought to resign. If they decide that they would like

to remain on the bench, we recommend that provisions be made
for their full-time use. It is quite apparent that here also the

"circuit" concept comes into play. If a judicial officer is not

needed in his "home" courthouse, he should be ready to accept

assignments from the Chief Justice of the District courts to

other judicial duties in his geographical area. We do not suggest

a justice in Great Harrington should be sent to Orleans for one

day's session, nor do we assume, barring emergencies, that this

is appropriate.

The various bills referred to us in the resolve (and in House
6482 of 1974) will not be discussed here. We are fully in favor

of "Full Time Judges Only". Any reasonable proposal aimed at

this objective which finds favor with the General Court would

be a step in the right direction.

We do not cast reflections on any special justice by our

remarks here. It is the idea which is no longer tenable, not the

individual justices. It must be realized that personal inconve-

nience can not justify the preservation of a system which is no

longer acceptable to us or to the people of Massachusetts.
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3. Full Time District Court Prosecutors

Part Time Assistant Prosecutors

In special cases and in the more congested district courts, the

district attorney and his assistants may prosecute criminal cases,

and more often may assist the police in the prosecution of cases.

In other courts the various communities have, in some areas,

joined together to hire a local prosecuting attorney. The tradi-

tional system in vogue up to the mid 1960's in most courts, and
one which is still in full operation in many district courts, is to

have a senior officer of the police department act as the "police

prosecutor". A few of these officers were attorneys but most
were not. In other cases the arresting officer prosecutes the case

and acts both as witness and prosecutor.

From the point of view of professionalism the idea of a police

officer prosecuting his own case is not appealing. Not every

arrest requires a prosecution. It is not necessary to file a sheaf

of complaints against an individual when one complaint will

serve as well. Most cases result in a negotiated plea of guilty.

Some police officers have been known to become "enthusiastic"

about a case when no objective person could discover the reason

for the enthusiasm.

An objective full time district court prosecutor would very

definitely improve the atmosphere and the method by which
criminal business is done. Where there is justification one or

more assistant prosecutors, full time or part time as the situation

may warrant, can and should be used.

In the smaller district courts and in minor traffic cases such

as criminal parking violations, the participation of a prosecutor

might well be something of a luxury.

The citizen does gain his impression of the judicial system

from his own experience. With most citizens the "image" of the

district courts would be improved if a full time prosecutor was
employed. A fair minded prosecuting attorney would be free

from the charges of "self-interest" sometimes directed at the po-

lice officer who prosecutes his own cases.

Any improvement will increase the budget of the court but

where a full time prosecutor can be justified (with or without

assistants) we support the concept fully.
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A recent study "Evaluation of the District Court Prosecutor

Program in the Commonwealth of Massachusetts" conducted by

the "National Center for Prosecution Management" has been

evaluated by us and we are not able to support the comprehen-

sive proposals in that study.

4. $15,000 Jurisdiction for District Courts

We oppose any suggestion that all civil actions in which

$15,000 or less is claimed be filed in the district courts only. We
also oppose any proposal that in cases where $15,000 or less is

involved, trial should be first had in the district court.

For several years cases in which it was unlikely that recovery

would exceed $2000 were remanded by the Superior Court for

trial in the district court. By Chapter 437 of the Acts of 1974,

this amount was increased to $4000.

G.L. Ch. 231 Sec. 104 should be amended to read $4000.00
instead of $2000 but otherwise we have no recommendations as

to jurisdictional amounts for cases of original jurisdiction or

remand cases.

JURY OF SIX

HOUSE (1974) No. 447

AN ACT PROVIDING THAT ANY CIVIL ACTION ENTERED IN
ANY DISTRICT COURT MAY BE TRIED BY A JURY OF SIX.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION 1 . Chapter 2 1 2 of the General Laws is here-

2 by amended by striking out section 4, as appearing in the

3 Tercentenary Edition, and inserting in place thereof the

4 following section:

5 Section 4. The court shall have original jurisdiction of

6 all civil actions in which the ad damnum exceeds ten thou-

7 sand dollars except those civil actions of which other

8 courts have exclusive original jurisdiction. The court shall

Note: This bill and HOUSE (1974). No. 2193 were filed for the same purpose and our

comments apply to both bills.
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9 also have original jurisdiction of all civil actions in which

10 the ad damnum is less than ten thousand dollars if, in the

1

1

same action, equitable relief is sought or any other relief

1

2

over which the court would otherwise have jurisdiction.

1 SECTION 2. Chapter 2 1 8 of the General Laws is here-

2 by amended by striking out section 19, as most recently

3 amended by section 7 of chapter 722 of the acts of 1962,

4 and inserting in place thereof the following section: —
5 Section 19. Except as expressly otherwise provided by

6 statute, district courts, which term in this section shall

7 include the municipal court of the city of Boston, shall

8 have original jurisdiction of actions of contract, tort and

9 replevin, which jurisdiction shall be concurrent with the

10 jurisdiction of the superior court to the extent the same is

1

1

included in section four of chapter two hundred and

12 twelve. District courts shall also have jurisdiction of cases

13 remanded to them pursuant to the provisions of section

14 one hundred and two C of chapter two hundred and thirty-

15 one. District courts shall also have original jurisdiction

1

6

concurrent with the superior court of actions in summary

17 process under chapter two hundred and thirty-nine and

18 proceedings under section forty-one of chapter two

19 hundred and thirty-one. District courts shall have exclu-

20 sive original jurisdiction of civil proceedings under chapter

21 two hundred and seventy-three A. They shall have juris-

22 diction of proceedings transferred to them under the provi-

23 sions of section four A of chapter two hundred and eleven.

1 SECTION 3. Said chapter 218 is hereby further

2 amended by striking out section 19A, as inserted by sec-

3 tion 1 of chapter 549 of the acts of 1967, and inserting in

4 place thereof the following section: —
5 Section 19A. Every district court, including the mu-
6 nicipal court of the city of Boston, may hold civil trials with

7 juries of six. Trials by such juries shall proceed in accord-

8 ance with the provisions of law applicable to trials by jury

9 in the superior court, except that each party shall be enti-

10 tied to two peremptory challenges. For the jury of six ses-

1

1

sions, the superior court shall make available jurors from

1

2

the pool of jurors for the jury sessions in either civil or

13 criminal sessions in the superior court for the appropriate

14 county. The chief justice of the district courts and the chief

15 justice of the municipal court of the city of Boston shall

1

6

arrange for the sittings of the jury of six sessions and shall

17 assign justices thereto, to the end that there may be a

18 speedy disposition of cases tried by juries of six in the dis-

19 trict courts.

20 The chief justice of the district courts and the chief jus-

21 tice of the municipal court of the city of Boston shall
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22 arrange for the preservation of testimony at jury of six

23 proceedings by such means as each of them deems appro-

24 priate.

25 A party aggrieved by an opinion, ruling, direction or

26 judgment of the district court rendered upon a matter of

27 law in any civil case tried by a jury of six may appeal by

28 way of a bill of exceptions, appeal or report in accordance

29 with sections one hundred and thirteen through one

30 hundred and thirty-five of chapter two hundred and thirty-

3

1

one.

32 An appeal injury-waived civil cases may be taken to the

33 appellate division of the district court in accordance with

34 the provisions of section one hundred and eight of chapter

35 two hundred and thirty-one.

1 SECTION 4. Section nineteen B of said chapter two

2 hundred and eighteen is hereby repealed.

1 SECTION 5 . Chapter 23 1 of the General Laws is here-

2 by amended by striking out section 97, as most recently

3 amended by chapter 3 13 of the acts of 1973, and inserting

4 in place thereof the following section: —
5 Section 97. In any civil action appealable but not

6 removable to the superior court from the district court,

7 unless a written waiver of the right of appeal has been

8 filed by all the parties, a party aggrieved by the judgment

9 of a district court in such a civil action may appeal there-

10 from within six days after the entry thereof to the superior

1

1

court for the same county. In such case no execution shall

12 be issued on the judgment appealed from. The filing of a

1

3

notice of appeal shall enter the case in the superior court

14 and it shall be there tried and determined as if originally

15 commenced there. In such cases, the provisions of sections

16 ninety-eight, ninety-nine, one hundred and one and one

17 hundred and two of this chapter shall apply.

1 SECTION 6. Said chapter 231 is hereby further

2 amended by striking out section 102C, as most recently

3 amended by chapter 778 of the acts of 1967, and inserting

4 in place thereof the following section: —
5 Section 102C. Whenever, in any pending civil action

6 initially begun in the superior court or in any action

7 removed thereto pursuant to the provisions of section one

8 hundred and four, a pre-trial determination is made by the

9 superior court on its own motion or on motion of either

10 party that if the plaintiff prevails there is no reasonable

1

1

likelihood that recovery will exceed ten thousand dollars,

12 the superior court shall transfer for trial said action to any

13 district court, including the municipal court of the city of

14 Boston, in which pursuant to the provisions of section two
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1

5

of chapter two hundred and twenty-three said action could

1

6

have been brought or was originally brought.

17 Clerks of the superior court shall, when a case is so

18 transferred, transmit the order of reference and the orig-

19 inal papers in the action, or certified copies thereof, to-

20 gether with a copy of the docket entries, without charge to

21 the clerk of the court to which such action was so trans-

22 ferred.

23 When a civil action is transferred to a district court as

24 provided above, the parties shall thereafter have the bene-

25 fits of and be subject to the rules regulating civil actions in

26 the superior court. In addition each party in all such civil

27 actions may claim the right to a trial by a jury of six. If

28 either party claims the right to a trial by a jury of six, he

29 shall be accorded the same. The claim of such right must

30 be filed in writing with the clerk of the district court within

3

1

twenty days of the date of the notice of the transfer of the

32 case. If the claim is not filed within the twenty-day period,

33 the parties shall be deemed to have waived a trial by jury.

1 SECTION 7. Said chapter 231 is hereby further

2 amended by striking out section 103, as appearing in the

3 Tercentenary Edition, and inserting in place thereof the

4 following section; —
5 Section 103. In any civil action begun in the district

6 court and tried therein, the parties shall have the benefits

7 of and be subject to the procedural rules regulating cases

8 pending in such district courts. Notwithstanding the above,

9 each party, in all such civil actions in which the right to a

10 jury trial exists as a matter of law, may claim the right to a

1

1

trial by a jury of six. Regardless of whether a claim of jury

12 trial is filed, each party may claim the right to obtain dis-

13 covery pursuant to the rules regulating civil actions in the

14 superior court. If either party claims the right to a trial by

15 a jury of six or the right to obtain full discovery or both

16 such rights, he shall be accorded the same. The claim of

17 either right must be filed in writing with the clerk of the

1

8

district court in which the action is pending within twenty

1

9

days of the entry of the case in said court. If the claim of

20 either right is not filed within the twenty-day period, the

21 party shall be deemed to have waived his claim to such

22 right.

23 This and the following seven sections shall not apply to

24 actions under chapter two hundred and thirty-nine.

1 SECTION 8. Said chapter 231 is hereby further

2 amended by striking out section 104, as most recently

3 amended by chapter 377 of the act of 1965, and inserting

4 in place thereof the following section: —
5 Section 104. In civil actions begun in the district court
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6 in which the ad damnum in the writ exceeds ten thousand

7 dollars any party other than the plaintiff may, within two

8 days after the time allowed for entering his appearance,

9 file in the district court in which the case is pending a

10 claim of trial by the superior court. The claim must be

1

1

accompanied by the sum of five dollars for the entry of the

1

2

cause of each plaintiff in the superior court, and except as

13 provided in section one hundred and seven, a bond in the

14 penal sum of one hundred dollars, with such surety or sur-

1

5

eties as may be approved by the plaintiff or the clerk or an

16 assistant clerk of said district court, payable to the other

17 party or parties to the cause, conditioned to satisfy any

18 judgment for costs which may be entered against him in

1

9

the superior court in said cause within thirty days after the

20 entry thereof. The clerk shall forthwith transmit the papers

2

1

and entry fee in the cause to the clerk of the superior court

22 and the same shall proceed as though originally entered

23 there.

24 Removal of a case under this section shall remove any

25 default of a defendant entered for failure to appear and

26 answer in the district court, excepting cases in which the

27 ad damnum does not exceed ten thousand dollars.

28 If the ad damnum in the writ does not exceed ten thou-

29 sand dollars, the case shall be tried in the district court.

1 SECTION 9. Said chapter 231 is hereby further

2 amended by inserting after section 105 the following sec-

3 tion: —
4 Section 105A. All civil actions while pending in the

5 district court, originally begun in the district court or

6 transferred thereto pursuant to section one hundred and

7 two C, may be consolidated for trial with cross actions as

8 provided in section two A of chapter two hundred and

9 twenty-three. No civil action begun in a district court or

10 transferred to a district court pursuant to section one

1

1

hundred and two C may be transferred or re-transferred to

12 the superior court except for cases consolidated pursuant

1

3

to section two B of chapter two hundred and twenty-three

14 and cases removable pursuant to section one hundred and

1

5

four of this chapter.

1 SECTION 10. Section 113 of said chapter 231, as

2 most recently amended by section 12 of chapter 591 of the

3 acts of 1973, is hereby further amended by inserting after

4 the first sentence the following sentence: — Such excep-

5 tions may also be alleged in any civil actions tried by a

6 jury of six in a district court, including the municipal court

7 of the city of Boston.

1 SECTION 11. Section 119 of said chapter 231, as

2 most recently amended by section 13 of said chapter 591,
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3 is hereby further amended by striking out the first sentence

4 and inserting in place thereof the following sentence: — If

5 in any civil action tried before a jury in the supreme judi-

6 cial or the superior court or in the housing court of the city

7 of Boston, or in the housing court of the county of Hamp-
8 den, or in a district court, including the municipal court of

9 the city of Boston, a bill of exceptions duly filed is not

10 allowed by the presiding justice within three months after

1

1

the date of the verdict therein, because the same is not

12 found by him to be conformable to the truth, or is not

13 found to state the facts and evidence in the case correctly

14 and fully, the presiding justice may in his discretion

15 reserve the case and send to the supreme judicial court for

16 the commonwealth the whole record of the case, including

1

7

the pleadings and the evidence taken by the official stenog-

1

8

rapher and written out from his notes, and certified by him

19 to have been so taken and written out; or so much of said

20 record as is material to the issue.

1 SECTION 12. Section 135 of said chapter 231, as

2 most recently amended by section 15 of said chapter 591,

3 is hereby further amended by striking out the first sentence

4 and inserting in place thereof the following sentence: — In

5 all cases to be brought before the full court of the supreme

6 judicial court, including cases from the supreme judicial

7 court when held by a single justice, the superior court, the

8 land court, the housing court of the city of Boston, the

9 housing court of the county of Hampden and a district

10 court, including the municipal court of the city of Boston,

1

1

the probate court, the appellate division of any district

12 court, the clerk, recorder, register or other appropriate

1

3

official of the court below, at the expense of the appellant

14 or excepting party, or, upon a case reserved or reported, at

1

5

the expense of the plaintiff or of the party at whose request

16 it is reserved or reported, shall prepare and transmit to the

17 supreme judicial court for the commonwealth, or for the

1

8

proper county, one copy of every paper on file in the case

19 necessary to a full presentation of all questions of law

20 intended to be raised before the full court, except papers

2

1

used in evidence only, and of all papers made part of the

22 case by reference in the record, for the use of the chief jus-

23 tice, and a like copy for the clerk of the supreme judicial

24 court which shall be kept on file in said court: five type-

25 written copies of any opinion or statement of reasons for

26 decision filed by the court below, for the use of the full

27 court; one copy of the record of the court below which

28 transmits the questions of law, for the use of each associate

29 justice, each party and the reporter of decisions.

1 SECTION 13. Said chapter 231 is hereby further

2 amended by striking out section 141, as most recently
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3 amended by section 1A of chapter 785 of the acts of 197 1,

4 and inserting in place thereof the following section:

5 Section 141. Sections one, two, three, four, four A,

6 four B, five, six, six B, seven, ten, eleven, twelve, thirteen,

7 thirteen A, fourteen, fifteen, sixteen, seventeen, eighteen,

8 nineteen, twenty, twenty-one, twenty-two, twenty-three,

9 twenty-five, twenty-six, twenty-seven, twenty-eight, twen-

10 ty-nine, thirty, thirty-one, thirty-two, thirty-three, thirty-

1

1

four, thirty-five, thirty-six, thirty-seven, thirty-eight, thir-

12 ty-nine, forty- forty-one, forty-two, forty-three, forty-four,

13 forty-five, forty-seven, forty-eight, forty-nine, fifty, fifty-

14 one, fifty-two, fifty-three, fifty-four, fifty-six, fifty-seven,

15 fifty-eight, fifty-eight A, fifty-nine, excepting so much
1

6

thereof as pertains to suits in equity or petitions for declar-

17 atory judgment, fifty-nine B, sixty-one, sixty-two, sixty-

18 three, sixty-four, sixty-five, sixty-six, sixty-seven, sixty-

19 eight, sixty-nine, seventy, seventy-two, seventy-three, sev-

20 enty-four, seventy-five, seventy-nine, eighty-five, eighty-

21 five A, eighty-five B, eighty-five D, eighty-five K, eighty-

22 seven, eighty-eight, eighty-nine, ninety, ninety-one, ninety-

23 two, ninety-three, ninety-four, ninety-five, ninety-seven,

24 ninety-eight, ninety-nine, one hundred and one, one

25 hundred and two, one hundred and two C, one hundred

26 and three, one hundred and four, one hundred and four A,

27 one hundred and five A, one hundred and six, one hundred

28 and seven, one hundred and eight, one hundred and nine,

29 one hundred and ten, one hundred and thirteen through

30 one hundred and thirty-five, one hundred and thirty-six,

31 one hundred and thirty-seven, one hundred and thirty-

32 eight, one hundred and thirty-nine, one hundred and forty,

33 one hundred and forty A and one hundred and forty-seven

34 shall apply to civil actions before district courts, and no

35 other sections of this chapter shall so apply, except to the

36 municipal court of the city of Boston under section one

37 hundred and forty-three.

The title of this bill is a misnomer. Its purpose is to bring

about a variety of changes in judicial proceedings. We have

commented extensively on the subject matter of the various sec-

tions of this bill (House (1974) No. 447 and House (1974) No.

2193.)

One might summarize the apparent object of this bill as a

means to cause more litigation to be carried on in our district

courts. Some new legislation has already been enacted to chan-

nel cases involving less than $4000.00 in the district courts, at

least for the first trial. We have covered the plan for civil jury
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trials in the district courts and have discouraged any clamor for

this idea unless further personnel and facilities are made availa-

ble.

Having discussed the propositions of the bill throughly else-

where in this report, and having come to the conclusion that the

bill as drawn is not appropriate, we recommend that no further

consideration be given to this particular bill.

B. TRIAL COURT UNIFICATION

RESOLVES, CHAPTER 7 OF 1974

RESOLVE PROVIDING FOR AN INVESTIGATION AND STUDY BY
THE JUDICIAL COUNCIL RELATIVE TO CREATING A UNI-
FIED TRIAL COURT.

1 Resolved, That the judicial council be requested to

2 investigate and study the feasibility and advisability of

3 creating a unified court at the trial level to assume the

4 functions of the superior, probate, land, housing, district,

5 municipal and juvenile courts of the commonwealth, with

6 particular reference to establishing uniform or specialized

7 rules of procedure for criminal and civil proceedings,

8 respectively, to establishing a single class of judges at the

9 trial level, to establishing a central administrative and

10 budgetary structure, and to full or partial assumption of

1

1

costs by the commonwealth, to include its conclusions and

12 its recommendations, if any, in relation thereto, together

1

3

with drafts of such legislation as may be necessary to give

14 effect to the same, in its annual report for the current year.

1. A Single Unified Trial Court

Court "unification" as currently proposed is a plan which

dates at least as far back as the report of the English Judicature

Commission of 1869.

The theory is that in a "unified" or "single" court we could

have a judicial system with different branches or divisions (or

"parts") which would carry on the various operations of civil

actions, equity, probate, criminal proceedings, bail, reposses-

sions, divorce, small claims, declaratory judgments, receiver-

ships, landlord and tenant and on and on.
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Such a system, it is urged, would require a single administra-

tive head with ample authority and personnel; adequate financ-

ing would be necessary.

Such an administrator and his staff could deploy the judiciary

throughout the commonwealth in a more efficient manner. This

proposal would be ideal for a community with no strong legal

traditions.

In 1921, the Massachusetts Judicature Commission said in its

Second and Final Report at Page 23 the following:

"we are dealing with a system for the

administration of justice in an old Commonwealth where, what-

ever may have been the defects of the system, the personal char-

acter and ability of most of the individuals who have held

judicial office have, on the whole, made the system work, as

modified from time to time during a period of one hundred and
forty years, in such a way as not only to retain the respect of the

community, but to give the State a distinguished position in the

minds of all thorough students of civil government.

It must be remembered that in the development of a judicial

system sudden changes of a very radical character suggested by
logical theories of efficiency are not easily effected, and that,

even if adopted, there might follow in practice unexpected and
undesirable results from the disturbance of local conditions,

traditions and prejudices effected by changes, the reasons for

which would not be generally understood or agreed upon by the

bar or by the public."

In our Eleventh Report for 1935, we made an appraisal of

the then existing judicial system. It was far from cheerful:

The Argument for Unification

Our present judicial system has resulted from the continued

practice of creating new courts to meet new needs, a method

termed "archaic" by Professor Pound.* In earlier days a few

courts sufficed to handle the weightier matters of litigation. The
rest, other than probate, were left to the very limited jurisdiction

of justices of the peace, whose action was always subject to a

general appeal. Our early judicial organization was largely influ-

enced by the organization of English courts, the need of an

American common law — "case law" — and the demand that

justice be brought to every man's door in a community which

was then preponderantly rural, and lacked the easy means of

communication and transportation which we of today enjoy.**

* Pound — Organization of Courts, American Judicature Society Journal October,

1927.

**cf. National Economic League — Report of Committee on "Inefficiency in the Ad-
ministration of Justice."
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Maine was then a part of Massachusetts, and even here, what is

now an hour's journey consumed a day. Fast trains, the automo-

bile, the telephone and air mail have completely changed the

picture. And the philosophy of the early nineteenth century was
to restrict power in the hands of all those in office. Of adminis-

trative power, as a foundation for the prompt and economical

despatch of judicial business, we read little. That need had not

been felt. Moreover, a centralization of that power in the inter-

est of efficiency and uniformity of judicial action, was impossi-

ble under earlier pioneer conditions.

As the outcome of the method of creating new courts to meet

new needs, we have now at least six types of courts, more or less

specialized, not including sundry administrative tribunals which

employ the judicial function. The functions of the justice of the

peace, now lodged in the 73 independent district courts have

expanded to such an extent that on the civil side their entries

quadruple those of the superior court, to say nothing of about

25,000 "small claims" entered annually in the district courts.

Both courts have final jurisdiction of fact. Both are subject to

review on law by the supreme judicial court, and both have

unlimited jurisdiction in point of amount. The civil trials in the

Boston Municipal Court alone exceed those of the superior

court for the entire state. All told, district court trials probably

treble in number those tried in the superior court. And with our

population shift from rural to urban, litigation has tended to

centre in the cities. About half the superior court law entries are

in Suffolk county. About 40 per cent of all the district court civil

actions are brought in Suffolk county. Seven city courts, all but

two of which are in the Metropolitan District, receive over 57

per cent of the civil writs entered in the 73 district courts. These

trends have become most accentuated in the last one or two dec-

ades. And in both the superior court and the district courts,

from the time when judicial statistics first began to be available,

the quantity trend of litigation has been upward. Inevitably

these changes have brought to the foreground the administrative

aspect of judicial work, and the need of co-ordinated effort.

How have we met that need? The supreme judicial court devotes

itself almost wholly to revision and correction of past errors in

individual cases. In the trial courts, we have a collection of more

or less watertight compartments, each with its fixed staff, which

give each other practically no help for want of power to help, a

superior court in which the load apparently exceeds the man-

power, causing congestion and delayed justice, and a group of

district courts in which, as a whole, the man-power far exceeds

the load, leading to all the evils which attend a system of part-

time judges, and we have no efficient means of matching load

and power. We have a system of independent courts, each

engrossed with its own affairs, largely unaware of the effect of

its action upon other branches of the court system. We have sev-
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eral courts attacking one and the same problem, without co-

operation, as in the domestic relations muddle. We have an

interminable line of statutes and decisions defining jurisdiction

and venue which are largely waste motion and justice-thwarting,

the sacrifice of the individual to the machine. We have groups of

courts exercising identical functions, as in the district and pro-

bate court groups, with only a weak associative link afforded by
advisory committees. Yet we hope for judicial uniformity. Our
judicial system would be paralleled in the business world by an

organization without a general superintendent, comprising many
departments whose heads never conferred, whose workmen sel-

dom compared notes, who never helped each other out in time

of stress, and who did the same thing in numberless different

ways, each firmly convinced that his own way was best.

We said that there was no reason (assuming that the Supreme
Judicial Court was left out) why "every existing separate judi-

cial unit should not be given by legislation the same name, the

same seal, a statewide judicial territory, and judicial competence
equal to that of all units combined, effecting unification of trial

courts both in law and fact. This does not mean that courts are

to be abolished, that specializing tribunals or the local magis-

trates are to disappear. It does mean that they are to function as

parts of the whole, not each for itself alone."

If we make an appraisal of this same system today, we would
note many real improvements and many unsolved problems:

1. The Supreme Judicial Court now has the benefit of the

intermediate Appeals Court.

2. Many trial courts are still "watertight compartments".

3. The case load in the superior court still "exceeds the man-
power" as it did in 1931 and pleas for additional superior

court judges are only partly met.

4. Congestion and delay still exist.

5. We are inclined to believe in 1974 that in the majority of

district courts, the manpower does not now far exceed the

load as it did in 1931.

6. We persist in our half century of complaints against part-

time judges; some progress is obvious; more progress is

necessary.

7. By using district court judges "on circuit" and in the Supe-

rior Court we have at least tried to match case-load with

manpower. We have not earned any laurel leaves for this

effort as yet.

8. Our district courts and probate courts are somewhat less

"independent" than in 1931 when we complained of this
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undersirable proclivity. Under Chief Judge Podolski in the

Probate Courts, Chief Justice Flaschner in the District

Courts, we are headed in the right direction.

9. It is still probably true that our different courts are so

engrossed with their own affairs that they do not always

appreciate the effect of their action on other courts.

10. We still attempt to operate a huge judicial machine without

giving our "general superintendent" either the funds or the

personnel with which to function properly.

11. We might repeat our 1936 observation as applicable to

1974:

"There is but one lasting remedy for such con-

ditions — association with one's kind, operat-

ing under centralized control. In other words,

unification of the system, transforming our

independent courts into branches or divisions

of one court."

12. We have not specified and we do not, specify a time-table

for any sort of unification of the judicial system. We reject

any attempt to introduce any sudden or radical changes of

this kind.

Under the heading "Arguments Against the Unified Court",

we said in 1936: —
"A unified control is much more needed than a unified court

and a unified control to manage our judicial system as a single

unit must come from the department authorized to exercise it."

The need for "unified control" at least over budget and busi-

ness operations is even more recognizable in 1974 than it was in

1936.

In his own appraisal of the current situation, Jerome S. Berg,

Director, Office of Administration, District Courts of Massa-

chusetts, says in "Assumption of Administrative Responsibility

by the Judiciary: "Rx for Reform", Vol. VI No. 4, Suffolk Uni-

versity Law Review, Summer, 1972, P. 813-814.:

"If any kind of court reform is to succeed it is vital that the

legislature and the judiciary change roles and that the judicial

branch develop its own capacity to respond to change. The con-

cept of separation of powers demands it. Moreover, the judi-

ciary is in the best position to assess its own needs and evaluate

the best ways of proceeding with its work. As long as the legisla-

ture is the primary change agent in even the internal operations

of the courts, change will continue to proceed without basis in

any meaningful planning efforts.
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Obviously the legislature has an important role to play in the

functioning of the courts. It is on the legislature that falls the

constitutional mandate to establish courts in the first place.

Likewise the legislature should have the responsibility of defin-

ing the jurisdiction of the courts, and should also provide broad

lines of organizational structure to the courts. These are weighty

responsibilities and require the legislature's full time and atten-

tion. But beyond those areas the doctrine of separation of pow-
ers and ordinary sound management principles require that it be

up to the courts themselves to work out the details of their

administration, supported by the legislature with the necessary

financial and manpower resources to plan for their own devel-

opment and to achieve their goals. Without people and funds the

equation is unworkable.

Similarly, as it enacts new substantive laws the legislature

should define procedures under those laws only in the most gen-

eral terms and to the extent necessary to guide the courts so that

as the judicial branch establishes procedures it will be able to

effectively carry forth the intent of the legislature and not misdi-

rect itself. This does not require legislative silence, but it does

require abstinence from detail. In recent years there have been

some signs of enlightenment in this area, particularly in the stat-

utory provisions authorizing the courts to establish their own
rules in regard to small claims matters and compensation to vic-

tims of violent crimes."

Berg would undoubtedly have listed the legislative approval

of the "Massachusetts Rules of Civil Procedure" and the 1973

statute enacted conforming the General Laws to those rules of

court as "signs of enlightenment" on the part of the General

Court.

Berg, drawing on his experience in the District Courts, says

that the judicial branch, "must take on a role of primacy in mat-

ters of procedure and administration, something now largely in

the hands of the counties and the legislature."

Berg's most significant observations are, stated simply, that:

1. The General Court should realize that control over the pro-

cedural and administrative business of the courts, even as to

exquisite details is no longer either practical or necessary.

2. The judicial system ought to be able to establish its own
internal reforms and policies as any large business must do.

The General Court should act as a check and a balance.

Members of this General Court are unable to give the close

attention to day-to-day problems of the judicial system.

3. Judges should not risk independence by involving themselves

in politics.
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Berg is only one of many who have observed that there is

"poor communication" and "general suspicion of the motives"

of the Judicial Branch by the Legislative Branch, and vice

versa.

We do not believe that an effort for unification should pres-

ently be mounted to achieve the goal of "unifying" all the

courts.

We suggest that efforts to bring about conditions under which

the district courts and the probate courts can continue their

separate coordination, are not only desirable but necessary.

The encouragement of mutual understanding between the

judicial branch and the General Court is a work that must be

shared by all concerned.

The "Reorganization" of state government in the recent past

demonstrates by a reading of the statutes that the General Court

has seen the necessary for delegation of broad administrative

powers to state agencies. Where formerly each aspect of some
phase of state government was governed by statute, the appar-

ent trend is to lay down broad goals and to permit the adminis-

trator to adopt such measures as will lead to efficient

operations.

This philosophy must find its way into the judicial branch.

(2) Uniform or Specialized Rules of Procedure

No legislation would be needed to permit the various courts

to make rules of procedure although legislation is certainly

required to conform the provisions of the statute to the pro-

posed rules. Such legislation was approved so that the Massa-

chusetts Rules of Civil Procedure could be made fully effective

on July 1, 1974.

Further legislation is required so that the modified version of

the Massachusetts Rules of Civil Procedure can be made applic-

able to the district courts and the Boston Municipal Court.

It is the lesson of history that when the judicial system contin-

ually fails to revise its rules so as to meet the plain needs of the

citizen, the general court will enact a statute to provide a

remedy. For example, if the court permits a litigant to require
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his opponent to answer hundreds of written questions, the legis-

lature has limited the number to thirty. There is a system of

checks and balances here which we can all keep in mind. We
should encourage the court to make rules and to change those

rules when they no longer serve the interests of justice.

3. Central Administrative and Budgetary Structure

Administration

In recent years we have had considerable success with inno-

vations which increased the coordinating authority of the chief

justice of the district courts. We desire to see legislation which

grants clear administrative authority to the chief justice of the

superior court and to the chief justice of the probate courts. We
have discussed this subject elsewhere.

The most promising proposals include those which recognize

the responsibility of the chief justice for his court. Both in the

field of judicial administration and in the field of budgeting it is

important to preserve this concept. We do not think it wise to

propose a single monolithic structure with one over-all adminis-

trator exercising authority to the lowest strata.

It would cost little to enact legislation which would make
budget information available in a form which would be under-

standable to us, to the office of the Executive Secretary of the

Supreme Judicial Court, to the Governor and to the General

Court. This area is one where immediate action is required.

4. Uniform Budgets

In January, 1974, the American Judicature Society made a

study on the financing of the Massachusetts courts. The intro-

duction to the report stresses the "co-equal" nature of the judi-

cial branch of government and suggests that:

"The legislature should have the ultimate power to determine

the total amount of money to be made available to the courts.

However, once that determination is made, courts must be free

to determine how that money is to be spent."

This report is directed toward the ideal that "all the courts

within a state should be funded from a single source to assure

the most effective and uniform management and administration

of the entire system."
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The American Judicature Society did not believe it practica-

ble for the commonwealth to assume all court costs in a single

"takeover".

Phase I Supreme Judicial Court

Appeals Court

Land Court

Superior Court^

Phase II Probate Courts

Phase III District Courts

Boston Municipal Court

Juvenile Courts

Housing Courts

The existing evils found by the American Judicature Society

are these:

1

.

Disparity in equipment, quarters, and personnel.

2. Necessity to resort to the "politics of the system" to get a

more advantageous appropriation for the court.

3. "Rich" courts and "poor" courts.

4. Non-Uniform procedures and standards.

The proposals in the American Judicature Society report are

highly idealistic at a time when we are inclined to a more realis-

tic policy. A system which dates back to 1692 is not one which

anyone might expect to change "overnight".

The 12-point study program suggested by the American Judi-

cature Society as deserving of completion prior to introduction

of the three phased "takeover" has yet to be even seriously con-

sidered. The failure to commence an adequate study is due in

part to lack of funds and personnel.

A takeover will necessarily result in the establishment of a

really effective office of administration. The 1973 cost of such

an office in North Carolina was $723,630 (2.6% of the

budget). The plan for New York entails a budget administration

office at $1.7 million and regional administrators at $3.1 mil-

lion in a $300 million judicial system budget.*

iWe would omit the Superior Court from Phase I and include it in Phase II

*Unitary budgeting is in effect in Alaska, Colorado, Connecticut, Hawaii, North Caro-

lina, Rhode Island, and Vermont. It is seriously proposed in Michigan and New
York.
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The table which follows gives an indication of the net cost of

the various courts in 1973. Our reporting system is in such a

state that the Judicial Council finds it impossible to make an

intelligent study of the most recent fiscal year. The inability to

comment on more current court costs is in itself something

which we bring to the attention of the General Court.

Source of Funds Expended to Meet "Net" Cost of the

Judicial System in 1972-1973 Fiscal Year

Millions of Dollars

Paid by

State

Paid by

Suffolk

County

i
Paid by

Other

Counties

I
\\\\\\\\\^^^n ,°

\

10
'T-

IS

District

Courts

Superior Court

^S3 Probate Courts

^
Supreme Judicial Court

County Clerks

Probation

I Land Court

Juvenile Courts

i

i.

Other (Libraries, Mental Health, Pensions, etc.)

]
Court House Maintenance

and Interest Payment

Charts courtesy of David Gale, Office of the Executive Secretary, Supreme Judicial Court.
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(5) Assumption of Court Costs by the Commonwealth

HOUSE (1974) No. 449

AN ACT PROVIDING FOR THE STATE ASSUMPTION OF THE
COSTS OF THE SUPREME JUDICIAL COURT, APPEALS
COURT AND LAND COURT.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 12 of chapter 221 of the Gen-
2 eral Laws is hereby amended by striking the present sec-

3 tion and substituting in its place the following section: —
4 The clerk and assistant clerk of the supreme judicial

5 court for the commonwealth, the clerk and the assistant

6 clerks of the supreme judicial court for Suffolk County, the

7 clerk and the assistant clerks of the appeals court shall

8 each, in their respective capacities, before entering upon
9 the performance of their duties, and thereafter, at intervals

10 of not more than one year, so long as they continue to hold

1

1

such office, give bond in the sum of two thousand dollars,

1

2

conditioned to perform faithfully their official duties, pay-

13 able to the state treasurer, with a surety company author-

14 ized to transact business in the commonwealth, as surety.

15 Each temporary clerk of the supreme judicial court in

16 Suffolk County appointed under section eight shall give

17 bond payable to the state treasurer in a sum not less than

18 one thousand dollars, to be determined by the court, con-

19 ditioned to perform faithfully his official duties, with a

20 surety company authorized to transact business in the com-

2

1

monwealth. Each temporary assistant clerk of the supreme

22 judicial court in Suffolk county, each temporary assistant

23 clerk of the supreme judicial court for the commonwealth,

24 and each temporary assistant clerk of the appeals court

25 appointed under section nine shall give bond, conditioned

26 to perform faithfully his official duties, payable to the state

27 treasurer in a sum to be determined by the court with a

28 surety company authorized to transact business in the com-

29 monwealth. Each other clerk of the courts and each other

30 assistant clerk of the courts and each other temporary

3 ] assistant clerk appointed under section nine, shall give

32 bond in like manner to the county, conditioned to perform

33 faithfully his official duties, with a surety company author-

34 ized to transact business in the commonwealth, as surety,

35 in a sum not less than five thousand dollars in the case of
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36 such a clerk and not less than one thousand dollars in the

37 case of such an assistant clerk, and of such a temporary

38 assistant clerk appointed under section nine, to be deter-

39 mined by the court; and each other temporary clerk

40 appointed under section eight shall, if required by the

4

1

court, give bond in like manner and in a sum not less than

42 one thousand dollars, to be determined by the court.

1 SECTION 2. Section 94 of chapter 221 of the Gen-
2 eral Laws is hereby amended by deleting the first five par-

3 agraphs and inserting in place thereof the following

4 paragraph: —
5 Except as provided in section ninety-three and ninety-

6 three A, and except as otherwise provided, the salaries of

7 the clerks of the courts of the various counties and their

8 assistants, the clerk of the superior court for criminal busi-

9 ness in Suffolk county and his assistants, and the clerk of

10 the superior court of civil business in Suffolk county and

1

1

his assistants shall be paid by their respective counties,

12 and shall be as follows: —
i

1 SECTION 3. Chapter 221 of the General Laws is her-

2 eby amended by inserting immediately after section 93 the

3 following section: —
4 Section 93A. The salaries of the clerk of the supreme
5 judicial court of Suffolk county and his assistants shall be

6 paid by the commonwealth and shall be as follows: —
7 Clerk — A sum equivalent to seventy-five percent of

8 the salary of an associate justice of the supreme judicial

9 court.

10 Assistant Clerk — A sum equivalent to eighty-five per-

1

1

cent of the salary of the clerk.

12 Second Assistant Clerk — A sum equivalent to seventy-

1

3

five percent of the salary of the clerk.

14 Third Assistant Clerk — A sum equivalent to sixty-five

1

5

percent of the salary of the clerk.

16 The clerk of the supreme judicial court for Suffolk

17 county may employ necessary clerical assistance and may
1

8

expend for said purpose such sums as may be appropriated

19 by the commonwealth therefor, subject, however, to the

20 approval of the chief justice.

1 SECTION 4. Section 100 of chapter 221 of the Gen-
2 eral Laws is hereby amended by striking the second sen-

3 tence and inserting in its place the following sentence: —
4 Each temporary assistant clerk other than a temporary

5 assistant clerk of the supreme judicial court for the com-
6 monwealth or a temporary assistant clerk of the supreme

7 judicial court for Suffolk county or a temporary assistant

8 clerk of the appeals court appointed under section nine
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9 shall receive from the county the same salary as the assist-

10 ant clerk for whom he is acting, and the amount so paid

1

1

shall be deducted from the salary of such assistant clerk.

12 Each temporary assistant clerk of the supreme judicial

13 court for the commonwealth, each temporary assistant

14 clerk of the supreme judicial court for Suffolk county, and

15 each temporary assistant clerk to the appeals court,

16 appointed under section nine shall receive from the com-
1

7

monwealth the same salary as the assistant clerk for whom
18 he is acting, and the amount so paid shall be deducted

19 from the salary of such assistant clerk.

1 SECTION 5. Section 102 of chapter 221 of the Gen-
2 eral Laws is hereby amended by deleting in the first sent-

3 ence the following words: — "the clerk of the supreme
4 judicial court for Suffolk county and the clerks of the supe-

5 rior court for said county" and inserting in its place the

6 following: and the clerks of the superior court for Suffolk

7 county.

1 SECTION 6. Section 32 of chapter 221 of the Gen-

2 eral Laws is hereby amended by deleting the words: —
3 "and of the supreme judicial."

1 SECTION 7. Section 45 of chapter 35 of the General

2 Laws is hereby amended by deleting the words: "supreme

3 judicial and."

1 SECTION 8. Section 15 of chapter 221 of the Gen-
2 eral Laws is hereby amended by adding after the last sent-

3 ence in the current section 15 the following sentence: —
4 The clerk of the supreme judicial court for Suffolk county

5 shall annually, before the last Wednesday of December,
6 account with and pay over to the state treasurer all fees

7 received by him as clerk of the supreme judicial court for

8 Suffolk county, and as clerk of the appeals court.

1 SECTION 9. Section 22 of chapter 35 of the General

2 Laws is hereby amended by inserting in the first sentence

3 after the words "clerks of the courts," but before the words

4 "clerks of the district courts" the following words: —
5 other than the clerk of the supreme judicial court for the

6 commonwealth, the clerk of the supreme judicial court for

7 Suffolk county in that capacity and as clerk of the appeals

8 court, or the recorder of the land court.

1 SECTION 10. Section 23 of chapter 35 of the Gen-

2 eral Laws is hereby amended by inserting in the first sent-

3 ence after the words "the courts in any county" but before

4 the words "shall, if possible" the following words: — other

5 than the supreme judicial court and the appeals court and

6 the land court.
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1 SECTION IL Chapter 221 of the General Laws is

2 hereby amended by adding the following sections imme-
3 diately after section 15: —
4 Section 15A. Except as otherwise provided, the clerk

5 of the supreme judicial court for the commonwealth, the

6 clerk of the supreme judicial court for Suffolk county in

7 that capacity and as clerk of the appeals court, having

8 more money in their hands than is required for immediate

9 use, shall deposit it, in their official names, in national

10 banks or trust companies in the commonwealth or banking

1

1

companies doing business in the commonwealth and quali-

12 fied to receive demand deposits under the provisions of

13 section six A of chapter one hundred and seventy-two A,

14 at the best practicable interest rates. Interest thereon shall

15 be paid to the commonwealth; provided, that interest

1

6

accruing on the deposit as aforesaid of any money paid to

17 any official mentioned in this section which is so paid

18 under order of a court or which is otherwise subject to the

19 direction of a court shall, if the court so directs, be paid to

20 the parties entitled to the principal fund of such deposit.

21 Section 15B. Money paid into the supreme judicial

22 court and the appeals court shall, if possible, be placed at

23 interest by the clerks thereof, and the interest shall be

24 available for the uses of the commonwealth, unless the

25 court directs it to be paid to the parties to the litigation in

26 connection with which such money was paid into court.

27 All interest in the custody of any clerk of said courts not

28 directed to be paid as aforesaid, remaining after payment
29 by order of the court of the principal fund to parties liti-

30 gant entitled thereto, shall annually be paid to the state

3

1

treasurer before the last Wednesday in December.
32 Section 15C. The clerk of the supreme judicial court

33 for the commonwealth, the clerk of the supreme judicial

34 court for Suffolk county and the clerk of the appeals court

35 holding funds unclaimed after two years from the time of

36 receipt thereof, and not otherwise subject to statutory dis-

37 position shall pay over such funds to the state treasurer;

38 provided that any person or persons establishing a lawful

39 claim thereto before the state treasurer within six years of

40 such payment over may receive satisfaction thereof from
4

1

the General Fund.

1 SECTION 12. Chapter 185 of the General Laws is

2 hereby amended by adding immediately after section 7 the

3 following sections: —
4 Section 7A. Except as otherwise provided, the recor-

5 der of the land court, having more money in his hands

6 than is required for immediate use, shall deposit it, in his

7 official name, in national banks or trust companies in the

8 commonwealth or banking companies doing business in
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9 the commonwealth and qualified to receive demand depos-

10 its under the provisions of section six A of chapter one

1

1

hundred and seventy-two A, at the best practicable interest

12 rates. Interest thereon shall be paid to the commonwealth;

1

3

provided, that interest accruing on the deposit as aforesaid

14 of any money paid to any official mentioned in this section

15 which is so paid under order of a court or which is other-

16 wise subject to the direction of a court shall, if the court so

1

7

directs, be paid to the parties entitled to the principal fund

1

8

of such deposit.

19 Section 7B. Money paid into the land court, other

20 than the amount set aside for the assurance fund which is

2

1

dealt with in sections ninety-nine to one-hundred and nine

22 of this chapter, shall, if possible be placed at interest by

23 the recorder thereof, and the interest shall be available for

24 the uses of the commonwealth. The recorder shall pay all

25 interest accruing from money deposited pursuant to sec-

26 tion seven A of this chapter, other than interest on the

27 assurance fund which is dealt with in sections ninety-nine

28 to one-hundred and nine of this chapter, to the state treas-

29 urer before the tenth day after the close of each quarter of

30 the fiscal year.

1 SECTION 13. Section 55 of chapter 221 of the Gen-

2 eral Laws is hereby amended by deleting the present sec-

3 tion and inserting in its place the following section: — The

4 supreme judicial court, the appeals court, the superior

5 court or the probate court shall award reasonable compen-

6 sation to the commissioner, assessors, referees, masters in

7 chancery and special masters, for duties performed under

8 the direction of said court, and to arbitrators appointed

9 under chapter two hundred and fifty-one upon whose

10 awards judgment is entered. Those awarded compensation

11 by the supreme judicial court or the appeals court shall be

12 paid by the commonwealth. Those awarded compensation

1

3

1 by the superior court or the probate court shall be paid by

14 the county in which they are appointed. Reasonable travel-

1

5

ing expenses shall also be allowed in the same manner as is

16 provided for auditors.

1 SECTION 14. Section 49 of chapter 35 of the General

2 Laws is hereby amended by deleting the first sentence and

3 inserting in its place the following sentence: — Every of-

4 fice and position whereof the salary is wholly payable from

5 the treasury of one or more counties, or from funds ad-

6 ministered by and through county officials, excluding the

7 offices of county commissioners, the clerk and the assistant

8 clerks of the superior court for civil business in the county

9 of Suffolk, the clerk and assistant clerks of the Superior

1 court for criminal business in the county of Suffolk, clerks
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1

1

and assistant clerks of the courts, the register of deeds and

12 the assistant registers of deeds for the county of Suffolk,

13 the sheriff of the county of Suffolk, official stenographers,

14 additional stenographers and temporary stenographers of

15 the superior court in the county of Suffolk, justices and

16 special justices of the district courts, the messenger of the

17 superior court in the county of Suffolk, the secretary and

1

8

assistant secretary of the municipal court of the city of Bos-

19 ton, clerks and assistant clerks of the district courts, and

20 the Boston, the Bristol county, Worcester and Springfield

21 juvenile courts, and excluding other offices and positions

22 filled by appointment of the governor with the advice and

23 consent of the council, court officers in attendance upon
24 the municipal court of the city of Boston, and probation of-

25 ficers, but including also the clerk, assistant clerks, court

26 officers and housing specialists of the housing court of the

27 city of Boston, shall be classified by the board in the manner
28 provided by sections forty-eight to fifty-six, inclusive, and

29 every such office and position now existing or hereafter

30 established, shall be allocated by the board to its proper

3

1

place in such classification.

1 SECTION 15. Section 76 of chapter 221 of the Gen-
2 eral Laws is hereby amended by deleting the first sentence

3 and inserting in its place the following sentence: — The
4 commonwealth shall annually pay the administrative

5 assistant to the supreme judicial court in Suffolk county

6 such compensation as shall be determined by the justices

7 of said court.

1 SECTION 16. Section 92A of chapter 221 of the

2 General Laws is hereby amended by striking the last sent-

3 ence and inserting in its place the following sentence: —
4 The court shall determine a reasonable fee, not to exceed

5 ten dollars per hour in court for the services of such inter-

6 preter who shall be paid by the commonwealth for service

7 in the supreme judicial court, the appeals court or the land

8 court, and by the county for service in other courts.

1 SECTION 17. Section 70 of chapter 221 of the Gen-
2 eral Laws is hereby amended by deleting the last sentence

3 and inserting in its place the following sentences: — They
4 shall have the authority of constables to serve venires for

5 jurors and the processes of said court, and in Worcester

6 county to summon witnesses. They shall be paid by the

7 commonwealth their actual expenses necessarily incurred

8 in serving the processes of the supreme judicial court and

9 appeals court and the land court; they shall be paid by the

10 county their actual expenses necessarily incurred in serv-

1

1

ing the processes of the superior, probate and insolvency

12 courts.
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1 SECTION 18. Section 8 of chapter 213 of the Gen-

2 eral Laws is hereby amended by striking the present sec-

3 tion and inserting in its place the following section: — The

4 courts shall, respectively, receive, examine and allow

5 accounts for services and expenses incident to their sit-

6 tings. The supreme judicial court shall order payment

7 thereof out of the state treasury and the superior courts

8 shall order payment thereof out of their respective county

9 treasuries.

1 SECTION 19. Section 12 of chapter 35 of the Gen-

2 eral Laws is hereby amended by deleting the words

3 "supreme judicial or."

1 SECTION 20. Section 21 of chapter 21 1 of the Gen-

2 eral Laws is hereby amended by inserting after the words

3 "the commonwealth" but before the words "shall exam-

4 ine" the following words: — and for Suffolk county.

1 SECTION 21. Section 73 of chapter 221 of the Gen-

2 eral Laws, as most recently amended by chapter 363 of the

3 Acts of 1973, is hereby amended by striking the first four

4 sentences and inserting in their place the following sen-

5 tences: — Each officer in attendance upon the supreme

6 judicial court in the county of Suffolk shall receive in full

7 from the commonwealth for all services performed by him

8 such salary as shall be fixed by the justices of the appeals

9 court. The officer in attendance upon the land court in said

10 county shall receive in full from the commonwealth for all

1

1

services performed by him such salary as shall be fixed by

1

2

the judges of said court.

1 SECTION 22. Section 75 of chapter 221 of the Gen-

2 eral Laws is hereby amended by inserting immediately

3 after the words "sitting for the commonwealth" and imme-

4 diately before the words "it shall be" the following words:

5 — or for Suffolk county.

1 SECTION 23. Section 77 of chapter 221 of the Gen-

2 eral Laws is hereby amended by deleting the present sec-

3 tion and inserting in its place the following section: —
4 Premiums on bonds of court officers and deputy sheriffs in

5 attendance on the supreme judicial court and the appeals

6 court shall be paid by the commonwealth. Premiums on

7 bonds of court officers and deputy sheriffs in attendance

8 on the superior court in Suffolk county and on the courts

9 in Bristol, Hampden, Middlesex, Norfolk and Worcester

10 counties shall be paid by their respective counties.

1 SECTION 24. Section 13A of chapter 185 of the

2 General Laws is hereby amended by deleting the words
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3 "by the county in which the land in question lies" and

4 inserting in place thereof the following words: — by the

5 commonwealth.

1 SECTION 25. Section 43 of chapter 185 of the Gen-

2 eral Laws is hereby amended by deleting in the last sen-

3 tence the words "county where the land involved in the

4 proceedings is situated" and substituting in place thereof

5 the following word: — commonwealth.

1 SECTION 26. Section 1 of chapter 185 of the Gen-

2 eral Laws is hereby amended by deleting the eighteenth

3 paragraph and inserting in its place the following para-

4 graph: — Sittings. — The court shall hold its sittings in

5 Boston, but may adjourn from time to time to such other

6 places as public convenience may require. In Suffolk

7 county, the commonwealth, and in other counties, the

8 county commissioners, shall provide suitable quarters and

9 facilities for the fittings of said court in the same building

1 with, or convenient to, the probate court or the registry of

1

1

deeds.

1 SECTION 27. Section 3A of chapter 21 1 of the Gen-

2 eral Laws is hereby amended by deleting the present sec-

3 tion, as most recently amended by chapter 650 of the Acts

4 of 1967, and inserting in place thereof the following sec-

5 tion: — There shall be an executive secretary to the jus-

6 tices of the supreme judicial court appointed by such

7 justices to serve at their pleasure. Said executive secretary

8 shall be a member of the bar of Massachusetts and shall

9 receive from the commonwealth a salary to be fixed by the

10 justices of said court. He shall be provided with suitable

1

1

quarters in the Suffolk county courthouse in the city of

1

2

Boston.

13

1 SECTION 28. Section 3B of chapter 21 1 of the Gen-

2 eral Laws is hereby amended by striking the present sec-

3 tion, as most recently amended by chapter 567 of the Acts

4 of 1970, and inserting in place thereof the following sec-

5 tion: — The executive secretary, with the approval of the

6 justices of the supreme judicial court, may appoint assist-

7 ants and other employees to assist him in performing the

8 duties vested in him. Said assistants and employees shall

9 receive from the commonwealth such salaries as may be

10 fixed by the executive secretary with the approval of the

1

1

justices of said court. The executive secretary and said

12 assistants and employees shall not engage directly or indi-

13 rectly in the practice of law.
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1 SECTION 29. Section 3C of chapter 21 1 of the Gen-

2 era] Laws is hereby amnded by inserting after paragraph

3 (f) the following paragraph (g): —
4 (g) Attendance to such other matters as may be assigned

5 by the justices of the supreme judicial court in the exercise

6 of said court's powers of general superintendence over the

7 administration of all courts of the commonwealth.

1 SECTION 30. The city of Boston is hereby author-

2 ized and directly to convey without consideration and the

3 commonwealth is authorized and directed to acquire the

4 Suffolk county courthouse, including the land, structures,

5 and all improvements thereof held by the city of Boston

6 under authority of chapter three hundred and seventy-

7 seven of the acts of eighteen hundred and eighty-five,

8 chapter one hundred and twenty-two of the acts of eight-

9 een hundred and eighty-six, and chapter four hundred and

10 seventy-four of the acts of nineteen hundred and thirty-

1

1

five.

SECTION 31. Section six of chapter four hundred

and seventy-four of the acts of nineteen hundred and thir-

ty-five is hereby repealed.

SECTION 32. The commonwealth shall pay the

entire annual costs and charges of maintenance and opera-

tion of the Suffolk county courthouse.

SECTION 33. Chapter three hundred and eighty-

three of the acts of nineteen hundred and thirty-nine is

hereby amended by striking out in section one the last

sentence thereof and inserting in place thereof the follow-

ing sentence: — The compensation of such custodian and

other officers shall be paid by the commonwealth.

1 SECTION 34. Chapter thirty-four of the General

2 Laws is hereby amended by striking out in section three

3 the first sentence thereof and inserting in place thereof the

4 following sentence: — Each county shall provide suitable

5 court houses, jails, houses of correction, fireproof offices

6 and other public buildings necessary for its use, and suita-

7 ble accommodations for district courts, except that the

8 county of Dukes need not provide a house of correction,

9 and that Boston, except as otherwise provided by law,

10 shall provide necessary public buildings for Suffolk

1

1

county.

1 SECTION 35. Upon the effective date of this act, the

2 clerk of the supreme judicial court for Suffolk County and

3 his assistants, the administrative assistant for the supreme

4 judicial court in Suffolk county, clerical assistants to the
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5 clerk for the supreme judicial court in Suffolk county,

6 court officers in attendance on the supreme judicial court

7 in Suffolk county, and in attendance on the appeals court

8 in Suffolk county, the court officer in attendance on the

9 land court and others employed in the operation of the

10 supreme judicial court, the appeals court, and the land

1

1

court who are paid by the counties or the city of Boston,

12 shall be transferred to the employ of the commonwealth.

We recommend that the commonwealth assume the entire

cost of

1

.

The Supreme Judicial Court

2. The Appeals Court

3. The Land Court

as the first step. These courts, without question, serve all of the

people of the commonwealth without regard to county or dis-

trict lines. They are courts of the commonwealth; they have

never been a part of a county or local system. They should be

entirely supported by the commonwealth.

As a second step we recommend that the commonwealth pay

the costs of the superior court. We are of the opinion that any

take-over of funding ought to be accomplished in stages.

Source of the Total Judicial Budget for 1972-1973 (Net Costs)

This graph demonstrates that the total net cost of the judicial

system in Massachusetts is borne by the cities and towns which



62 JUDICIAL COUNCIL P.D. 144

are called upon to pay the county assessments for the Judicial

System. The statistics also demonstrate that the district court

system is largely financed by local real estate taxes imposed by

the cities and towns. The share of the commonwealth which is

found in the state budget is historically consistent with the idea

that the judicial system is, and always has been, "community

based" with heavy accent on the county system.

C. JUDICIAL CONDUCT COMMISSION

SENATE (1974) No. 1728

AN ACT ESTABLISHING A COMMISSION ON JUDICIAL
CONDUCT.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

SECTION 1 . The General Laws are amended by add-

ing after chapter 21 1A the following new chapter: —
Chapter 21 IB. Commission on Judicial Conduct.

Section 1. There shall be a Commission on Judicial

Conduct consisting of seven members, two shall be

appointed by the Chief Justice of the Supreme Judicial

Court, three shall be appointed by the Governor, none of

whom shall be members of the bar, and two shall be

appointed by the Board of Governors of the Massachusetts

Bar Association. No member shall be a judge or justice of

any court within the commonwealth. The members of the

commission shall serve without compensation, but shall be

reimbursed for all expenses reasonably incurred by them

in the performance of their duties. Commission member-

ship terminates if a member ceases to be qualified for his

appointment. A vacancy shall be filled by the appointing

power for the remainder of the term.

Members initially appointed hereunder by the Chief

Justice of the Supreme Judicial Court shall serve respec-

tively for one and three years from the dates of their

appointments. Members initially appointed hereunder by

the Governor shall serve respectively for one, two and

three years from the dates of their appointments. Members
initially appointed hereunder by the Board of Governors

of the Massachusetts Bar Association shall serve respec-

tively for two and four years from the dates of their
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appointments. Upon the expiration of the term of office of

a member, his successor shall be appointed in the manner

aforesaid for four years.

Section 2. The commission shall investigate, upon

complaint of any person other than from its own member-
ship, the action of any judge that may, be consequence of:

willful misconduct in office, willful or persistent failure to

perform his duties, habitual intemperance or other conduct

prejudicial to the administration of justice that brings the

judicial office into disrepute; constitute breach of the Can-

ons of Judicial Ethics as promulgated by the Supreme
Judicial Court. Upon completion of any investigation, the

commission shall recommend an appropriate disposition

of the matter under investigation. If the commission rec-

ommendation requires action by the Supreme Judicial

Court or by the General Court, the commission shall forth-

with report its recommendations to the appropriate body

for consideration and further action. Unless and until such

a report is required, all commission proceedings shall be

confidential.

Section 3. The commission shall appoint an executive

secretary who shall serve at the pleasure of the commis-

sion. The executive secretary shall receive an annual salary

of $25,000 and such expenses as approved by the commis-

sion which are incurred by him in the discharge of his

duties. Such executive secretary shall devote his entire

time during ordinary business hours to his duties and shall

not directly or indirectly engage in the practice of law.

Section 4. The commission shall be provided with

adequate offices and may appoint such other assistants,

investigators and clerical assistance which are determined

necessary to carry out the provisions of this chapter. The
commission shall be allowed for such purposes annually

such amount as shall be appropriated by the General

Court, to be paid by the commonwealth upon the certifica-

tion of the Chairman who shall be elected by the members.

Section 5. The commission shall make rules imple-

menting this chapter and providing for the confidentiality

of its proceedings.

Section 6. Subject to the rules of said commission, the

commission shall have the power to issue summonses and

other processes for the attendance of any witnesses and the

production of any books, records, papers or documents as

may be necessary or desirable to any investigation.

Section 7. The commission shall render a report

annually to the General Court and the Supreme Judicial

Court.
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Judicial Removal and Discipline

In view of the many proposals for some kind of official com-

mission or board to deal with complaints against judges, we

again refer to the comments in our 49th Report for 1973. (pps.

39-67).

Unless there is a constitutional amendment, any legislation

which may be enacted for the purpose of judicial discipline may

be ineffective.

We recommend the following constitutional amendment as a

first step towards a statutory commission or board to deal with

judicial conduct which is unacceptable. The General Court

would determine the specific provisions of a statute at some

later time.

1975 DRAFT ACT

©tip (Eoutmonuipaltli of liaaBarI|Ufietts

In the Year One Thousand Nine Hundred and Seventy-Four

PROPOSAL FOR A LEGISLATIVE AMENDMENT TO THE
CONSTITUTION

Relative to the Discipline, Censure, and Removal of Judges

A majority of all the members elected to the Senate and

House of Representatives, in joint session, hereby declares it to

be expedient to alter the Constitution by the adoption of the fol-

lowing Article of Amendment, to the end that it may become a

part of the Constitution (if similarly agreed to in a joint session

of the next General Court and approved by the people at the

state election next following):

ARTICLE OF AMENDMENT
The Constitution is hereby amended as follows:

Article 1. In addition to the provisions contained in chapter III

and Articles of Amendment LVIII, XXXVII, and LXXV and

in the manner which shall be provided by statute and notwith-

standing the existing provisions of chapter III and Articles of

Amendment LVIII, XXXVII, and LXXV, a judge of any court
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may be censured, suspended, or removed from his judicial office

by the Supreme Judicial Court for conduct that brings the judi-

cial office into disrepute, including but not limited to:

(a) Conviction in a court of this or any other state or of the

United States of a crime punishable as a felony or a crime

involving moral turpitude; or

(b) Willful misconduct in a judicial office; or

(c) Habitual failure to perform judicial duties; or

(d) Habitual intemperance.

1975 Legislative Note

Three or more bills have been filed for the 1975 legislative

session which would provide for a constitutional amendment so

as to permit the establishment of a Commission on Judicial

Conduct. One bill (H. 2966 of 1975) would provide that the

Commission could receive complaints and could "review the

performance of any judge or justice". This same bill empowers

the Supreme Judicial Court to retire, censure, suspend, remove

or take other appropriate action against any judge or justice

under certain conditions. The Commission is not restricted in its

"review" of the performance of the particular judge.

Another bill provides that the Commission shall investigate

and inquire into complaints regarding "the conduct of a Com-
mission member or any judge of the commonwealth". Under

this plan, the Commission could suspend the judge temporarily

with pay. The Commission would make recommendations to the

Supreme Judicial Court in the more serious cases.

The third major bill calls for the Commission to receive com-

plaints and make investigations into the activities of judges.

This bill does not require that the Commission confine its rec-

ommendations only to the Supreme Judicial Court. The Com-
mission may make recommendations to the legislature or to the

governor.

We have not recommended a specific plan. We think that if a

constitutional amendment is adopted by the General Court, and

the people, the General Court can enact appropriate legislation.

All of the major bills present difficulties.
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D. JUDICIAL COUNCIL STATUTE

HOUSE (1974) .... No. 3645

(ill|p (Enrnmaniupaltli of ilaaBarI|UBPlta

In the Year One Thousand Nine Hundred and Seventy-Four.

AN ACT REDEFINING THE POWERS OF THE JUDICIAL COUNCIL.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Chapter 22 1 of the General Laws is hereby amended by

2 striking sections 34A, 34B, and 34C and inserting in place

3 thereof the following new sections: —
4 Section 34A. There shall be a judicial council which

5 shall be composed of the chief justice of the supreme judi-

6 cial court or some other justice or former justice of that

7 court appointed from time to time by him; the chief justice

8 of the superior court or some other justice or former jus-

9 tice of that court appointed from time to time by him; the

10 judge of the land court or some other judge or former

1

1

judge of that court appointed from time to time by him;

12 the chief justice of the municipal court of the City of Bos-

13 ton or some other justice or former justice of that court

14 appointed from time to time by him; one judge of a pro-

15 bate court in the Commonwealth appointed by the Gover-

16 nor; and one justice of a district court in the

17 Commonwealth appointed by the Governor; and not more
1

8

than four lawyers to be chosen by the Governor from a list

19 submitted by the Massachusetts Bar Association, each of

20 whom shall have been admitted to practice for not less

21 than ten years previous to his appointment; and the House
22 and Senate Chairmen of the Joint Committee on the Judi-

23 ciary.

24 The terms of members appointed by the Governor shall

25 be for such periods not exceeding four years, as the Gover-

26 nor shall determine.

27 The terms of the House and Senate Chairmen, and all

28 other members, shall terminate upon such member ceasing

29 to belong to the class from which he was appointed and

30 such terms shall be filled by their successors.

31 Section 34 B. It shall be the continuous duty of the

32 council to study the conditions of the judicial branch of the

33 Commonwealth, including but not limited to the volume of
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34 business in the courts, whether of record or not, the meth-

35 ods and rules of procedure therein, the time elapsing

36 between the initiation of litigation and the conclusion

37 thereof, and the condition of dockets as to finished busi-

38 ness at the closing of terms; to receive and consider

39 suggestions from judges, members of the bar, public offi-

40 cials and citizens concerning faults in the administration of

41 justice, and remedial rules and practice; to recommend
42 methods of simplifying civil and criminal procedure expe-

43 diting the transaction of judicial business and eliminating

44 unnecessary delays therein and correcting faults in the

45 administration of justice; to submit from time to time to

46 the courts or judges thereof suggestions as to changes in

47 rules and methods of civil and criminal procedure as may
48 be deemed by the council to be beneficial.

49 From this study, the council shall derive and promulgate

50 criteria, including, but not limited to weighted caseloads,

51 population factors, and work-units, for the purpose of jus-

52 tifying or not justifying requests for an increase of judicial

53 and non-judicial positions throughout the court system.

54 All requests for additional justices and for the creation

55 of additional non-judicial positions throughout the Com-

56 monwealth shall be reviewed by the council, for the pur-

57 pose of making a recommendation thereon. The council

58 shall meet as often as is necessary to consider matters per-

59 taining to judicial needs and on the first Wednesday of

60 January the council shall submit an annual report to the

61 legislature and to the Supreme Judicial Court on both the

62 condition of the judiciary within the Commonwealth and

63 on the justification, or lack thereof, for additional justices

64 and non-judicial personnel. The legislature may from time

65 to time request other specific studies to be made by the

66 council during the year. Whenever the council shall deem

67 necessary, it may make public its opinion regarding the

68 creation of an additional judicial and/or non-judicial posi-

69 tion.

70 Section 34 C. No member of said council, except as

71 hereinafter provided, shall receive any compensation for

72 his services, but said council and the several members

73 thereof shall be allowed from the state treasury, out of any

74 appropriation made for the purpose, such expenses for

75 staff, clerical and other services, travel and incidentals as

76 the governor and council shall approve.

We recommend the following draft act: —
1

.

It provides for representation on the Council by a judge of

the Appeals Court.

2. It provides that the chief justice of the district courts can des-
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ignate a justice or former justice of that court to represent

him.

3. In the proposed amendment to Section 34B, we have set

forth additional authority to what is now set forth. This

added authority makes it clear that we will consider sugges-

tions for improvements in the administration of justice from

all sources and will continue to make such studies as the Gen-
eral Court may require.

4. In our proposed amendment to section 34C we have elimi-

nated the statutory limit on the salary of the secretary. This

salary is inadequate in our opinion. We have requested addi-

tional funds to meet printing costs and the cost of assistance

from law clerks.

We can be of more service to the commonwealth if we are given

a small additional appropriation. The volume of work referred

to us by the General Court requires much time and effort.

1975 DRAFT ACT

AN ACT REDEFINING THE POWERS OF THE JUDICIAL COUNCIL.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

SECTION 1. Sections 34A, 34B, and 34C of Chapter

221 of the General Laws as inserted by Chapter 244 of the

Acts of 1924 are hereby amended by striking said sections

and inserting the following new sections:

Section 34A. There shall be a judicial council for the

continuous study of the organization, rules and methods of

procedure and practice of the judicial system of the com-

monwealth, the work accomplished, and the results pro-

duced by that system and its various parts. Said council

shall be composed of the chief justice of the supreme judi-

cial court or some other justice or former justice of that

court appointed from time to time by him; the chief justice

of the appeals court or some other justice or former justice

of that court appointed from time to time by him; the chief

justice of the superior court or some other justice or for-

mer justice of that court appointed from time to time by

him; the chief judge of the probate courts in the common-
wealth or some other judge or former judge of those courts

appointed from time to time by him; the judge of the land

court or some other judge or former judge of that court

appointed from time to time by him; the chief justice of
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the district courts in the commonwealth or some other jus-

tice or former justice of those courts appointed from time

to time by him; the chief justice of the municipal court of

the city of Boston or some other justice or former justice of

that court appointed from time to time by him; and not

more than four members of the bar all to be appointed by

the governor with the advice and consent of the executive

council. The appointments by the governor shall be for

such periods, not exceeding four years, as he shall deter-

mine.

Section 34B. It shall be the continuous duty of the

council to study the conditions of the judicial branch of the

Commonwealth, including but not limited to the volume of

business in the courts, whether of record or not, the meth-

ods and rules of procedure therein, the time elapsing

between the initiation of litigation and the conclusion

thereof, and the condition of dockets as to finished busi-

ness at the closing of terms; to receive and consider

suggestions from judges, members of the bar, public offi-

cials and citizens concerning faults in the administration of

justice, and remedial rules and practices; to recommend
methods of simplifying civil and criminal procedure, expe-

diting the transaction of judicial business and eliminating

unnecessary delays therein and correcting faults in the

administration of justice; to submit from time to time to

the courts or judges thereof suggestions as to changes in

rules and methods of civil and criminal procedure as may
be deemed by the council to be beneficial. The legislature

may from time to time request other specific studies to be

made by the council during the year.

Section 34 C. No member of said council, except as

hereinafter provided, shall receive any compensation for

his services, but said council and the several members
thereof shall be allowed from the state treasury, out of any

appropriation made for the purpose, such expenses for

staff, clerical and other services, travel and incidentals as

the governor and council shall approve.
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II. CIVIL ACTIONS AND
PRACTICE IN THE COURTS

A. Eminent Domain Proceedings under G.L. Ch. 80 A

B. Repossession of Consumer Goods — The Commercial
Code

(A) EMINENT DOMAIN PROCEEDINGS UNDER G. L.

CH. 80A

HOUSE (1974) No. 1816

AN ACT REPEALING CERTAIN PROCEDURES IN EMINENT
DOMAIN TAKINGS.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

Chapter 80A of the General Laws is hereby repealed.

G. L. Chapter 80A was enacted in 1929. (St. 1929, c. 380)

and by its terms provides an alternative method of making a

taking by eminent domain and assessing betterments. Ch. 79

more than adequately takes care of the former and Ch. 80 prov-

ides equally well for the latter.

Chapter 80A is a tool taking authorities do not often use

since it is a more intricate and complicated undertaking than

Ch. 79 or Ch. 80.

It may be useful in planning municipal projects.

Its principle recommendation is that it gives certain taking

authorities! a preview of what the eventual cost of property

lit would seem that authorities like the Massachusetts Port Authority and Massa-

chusetts Turnpike Authority have no right to proceed under C. 80A. The election to

use 80A as an alternative is limited by section one to a board making a taking by

eminent domain "on behalf of the Commonwealth or of any county, city, town, or

district thereof . .
." See: Opinion of the Justices, 334 Mass. 721, 734; ".

. the Author-

ity (Mass. Port Authority) must constitute an entity in itself and must have an exist-

ence apart and distinct from that of the Commonwealth."
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acquisition is going to be. The purpose of 80A is stated, how-

ever, to be merely "to estabUsh its (the board's) right to take the

property". (Section 4).

Its practical effect is much more.

The actual determination of the acquisition cost conceivably

could come sometime after a "board", adopts an order of inten-

tion to take under section two.

Section three requires the "board" to estimate the total cost of

the improvement including the amount of damages which fin-

ally might be assessed for the property by a trio of commission-

ers (Section 8) or by verdict of a jury (Section 9) and to indicate

where betterments are to be assessed.

Section four requires the filing by the board of a petition in

the superior court ''to establish its right to take the property''. It

is not easy to estimate the land damages at this juncture.

Chapter 80, Section 1, for example, requires a board to deter-

mine the value of the benefit "within six months after the com-

pletion of the improvement".

Section five now shifts the procedural burden to the owner.

He must file his answer within 30 days. He can deny the right of

the petitioner to take the land or levy an assessment against it.

If the owner denies the adequacy of the compensation allotted

to him in the petition he must at his peril^ state what he believes

the value of his property to be. If the answer questions the dol-

lar amount of the benefit alleged in the petition the owner must

suggest an alternative value. Either of the above determinations

of value could well require the services of a real estate

appraiser.

What are the circumstances that would raise a doubt in the

"board" as to whether or not it had a right to take? The case

law dealing with the subject is clear.

If a person in his answer denies the board's right to make the

improvement or to make the taking or levy an assessment or if it

impugns the validity of the proceedings, the court will first hear

2No recovery may be had above the amount set in the answer (Section 8)
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this issue; and the court must affirm or disaffirm the right of the

board to take the property.

If the court affirms the right to take the property it must then

appoint three commissioners to hear the matter. (Section 8).

The commissioners finding of value cannot be less than set out

in the petition nor more than set out in the answer. On a rede-

termination of damages by a jury as provided for by Section 9,

the jury is bound by the same upper and lower limits of value as

set by the petition and answer. Then, if the jury verdict differs

from that of the commissioners, it is returned to the commis-
sioners who will amend their finding accordingly and then the

report or finding is returned to the court for confirmation (Sec-

tion 10). After all of this, judgment of condemnation shall fin-

ally be entered and recorded in the registry of deeds.

It is noteworthy that though judgment of condemnation fin-

ally occurs after the adoption of the order to take and though

compensation and damages are set as of the date of the adop-

tion of the order, interest is payable only from the date of judg-

ment of condemnation. A decision of the Supreme Judicial

Court^ upheld this non-payment interest. The owner can be

deprived of certain beneficial uses of his property from the time

of the adoption of the order to take. His inability to sell comes
immediately to mind.

After all of the procedures outlined above have been taken,

the board may simply decide to abandon the whole idea and all

its actions become void. (Section 12). The owner is then left to

recover his costs but must appeal to the court, (Sections 7, 11,

13) to get them.

The foregoing are some of the steps required of a "board"

and/or an owner where a "board" resorts to Ch. 80A.

We do not favor the repeal of Chapter 80A. There are situa-

tions where it can be approporiately used.

^Swampscott v. Remis, 350 Mass., 523. This is the only S.J.C. case under C. 80A
though it became effective in 1929.
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(B) REPOSSESSION OF CONSUMER GOODS— THE
COMMERCIAL CODE

SENATE (1974) No. 195

AN ACT REGULATING THE RIGHT OF A SECURED PARTY TO
TAKE POSSESSION OF CONSUMER GOODS.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 The second sentence of Section 9-503 of Chapter 106 of

2 the General Laws is hereby amended by adding after the

3 words "in taking possession" the following words: —
4 except in the case of consumer goods — ; and by adding

5 the following sentence at the end of the first paragraph of

6 said section: — In case of consumer goods, a secured

7 party shall proceed only by judicial process.

A survey of the major jurisdictions reveals that no state has

amended Art. 9-503 of the Uniform Commercial Code to prov-

ide "procedural due process" rights in all cases of repossession

of consumer goods. There is also some question as to the defini-

tion of the term "consumer goods".

The majority opinion seems to be that self-help repossession

without resort to judicial process or notice is not a constitu-

tional deprivation of the right of due process. See: Adams v.

Southern California National Bank, 492 F. 2d 324 (1973).

There are a few decisions which sustain the contention of the

"owner" in cases where automobiles are repossessed without

judicial process.

In regard to the repossession of motor vehicles in the com-

monwealth, we have adequate consumer protection in G.L. Ch.

255B. The law allows repossession without notice or hearing if

the payments are in default and if possession can be obtained

without the use of force and without a breach of the peace. The
repossession can not involve any entry on property owned or

rented by the debtor.

Since the General Court has considered the question of repos-

session and has amended G.L. Ch. 255 (Mortgages, conditional



74 JUDICIAL COUNCIL P.D. 144

sales and pledges) Ch. 255B( Retail Installment Sales of Motor
Vehicles) and Ch. 255 D (Retail Installment Sales and Services)

to provide for a balance between the rights of the "consumer"
and the rights of the seller, we do not recommend any general

amendment to the commercial code such as the one proposed.

The method of protection thus far embraced by those statutes

mentioned above appears adequate. Restriction to certain types

of consumer goods appears reasonable.

We oppose the bill.
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III. PROBATE
A. Probate and Family Divisions in the Probate Court

B. Counsel for Children in Custody Matters

C. Disclaimer of Certain Interests in Property

D. Estate Planning by Conservators — Contemplation of

Death

E. Rights of Unwed Fathers— Adoption Cases— Parental

Responsibility

F. Answers by Executors and Administrators to Creditors'

Suits

Time in which to commence Actions

G. Cremation— Religious Views

H. Husband and Wife — Private Agreements to Supersede
Common Law

(A) PROBATE AND FAMILY DIVISIONS IN THE
PROBATE COURT

HOUSE (1974) No. 1612

AN ACT ESTABLISHING WITHIN THE PROBATE COURTS A
PROBATE DIVISION AND A FAMILY DIVISION.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION \. Section 1 of chapter 215 of the General
2 Laws is hereby amended to read as follows:

3 Courts Of Record; Judge; Register Of Probate; Family
4 and Probate Divisions. Probate courts shall be courts of

5 record, and the judge and the register of probate and insol-

6 vency in each county shall be, respectively, the judge and
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7 the register of the probate court in such county. Each pro-

8 bate court shall comprise a family division and a probate

9 division.

1 SECTION 2. Section 3 of chapter 215 of the General

2 Laws is hereby amended to read as follows:

3 Jurisdiction; Probate Division. The probate division

4 shall have jurisdiction of probate of wills; of granting

5 administration on the estates of 1) persons who at the time

6 of their decease were inhabitants of or residents in their

7 respective counties and 2) persons who die out of the

8 Commonwealth leaving estates to be administered within

9 their respective counties; of the appointment of conserva-

10 tors and guardians appointed in connection with the

1

1

administration of the estate of a deceased person; of all

1

2

matters relative to the estates of such deceased persons and

13 wards; of proceedings transferred to it under the provi-

14 sions of section four A of chapter two hundred and eleven;

15 of all matters relative to the administration of moneys

16 appropriated by the congress of the United States on

1

7

account of French spoliations; and of such other matters as

18 have been or may be placed within its jurisdiction.

1 SECTION 3. Chapter 215 of the General Laws is fur-

2 ther amended by the addition of section 3 A as follows:

3 Exclusive Original Jurisdiction; Family Division; Adult

4 Criminal. The family division shall have exclusive original

5 jurisdiction of any offense committed against a child by his

6 or her parent, guardian or other adult having his or her

7 legal or physical custody; of inducing or abetting the delin-

8 quency of a minor, desertion, abandonment, and failure to

9 provide support for any person in violation of the law; of

10 any offense committed by one spouse or former spouse

1

1

against another of which the district courts had criminal

12 jurisdiction before the enactment of this section; and of

13 such other matters as have been or may be placed within

14 its jurisdiction, provided, however, that the district courts

15 retain their criminal jurisdiction of the foregoing proceed-

16 ings to the extent that the family division in its discretion

17 may transfer those proceedings to the appropriate district

18 court.

1 SECTION 4. Chapter 215 of the General Laws is fur-

2 ther amended by the addition of section 3 B as follows:

3 Exclusive Original Jurisdiction; Family Division;

4 Domestic Relations; Change Of Name; Commitment Of

5 Mentally Defective Person. The family division shall have

6 exclusive original jurisdiction of proceedings for support,

7 alimony, divorce, separate support, annulment, and to

8 establish paternity of a child born out of wedlock; of pro-
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9 ceedings under chapter two hundred and seventy-three; of

10 petitions of married women relative to their separate

11 estates; of proceedings relative to contracts between

12 spouses or former spouses; of petitions for changes of

13 name; of proceedings to commit any person found to be

14 mentally defective or mentally ill; and of such other mat-

15 ters as have been or may be placed within its jurisdiction.

1 SECTION 5. Chapter 215 of the General Laws is fur-

2 ther amended by the addition of section 3 C as follows:

3 Exclusive Original Jurisdiction; Family Division; Chil-

4 dren. The family division shall have exclusive original ju-

5 risdiction of proceedings concerning neglected, wayward,

6 and deUnquent children; of cases of juvenile offenders; of

7 proceedings relative to the custody and maintenance of

8 any child or the appointment of a guardian of any child

9 except where such guardian is appointed in connection

10 with the administration of the estate of a deceased person;

1

1

of proceedings for the adoption of a person of any age or

12 to terminate the legal parent-child relationship; in pro-

1

3

ceedings for judicial consent to the marriage, employment,

14 or enlistment of a child where such consent is required by

15 law; in proceedings for the treatment and commitment of

16 a mentally defective or mentally ill child; or proceedings

17 under the Interstate Compact for Juveniles; of proceedings

18 transferred to it under the provisions of section four A of

19 chapter two hundred and eleven; and of such other matters

20 as have been or may be placed within their jurisdiction.

1 SECTION 6. Section four of chapter two hundred and

2 fifteen of the General Laws is hereby repealed.

1 SECTION 7. Section five of chapter two hundred and

2 fifteen of the General Laws is hereby repealed.

1 SECTION 8. Section 6 of chapter 215 of the General

2 Laws is hereby amended to read as follows:

3 Equity Jurisdiction; Probate Division; Family Division.

4 The probate division of the probate courts shall have orig-

5 inal and concurrent jurisdiction in equity with the su-

6 preme judicial and superior courts of all cases and mat-

7 ters of equity cognizable under the general principles of

8 equity jurisprudence and with reference thereto, shall be

9 courts of general equity jurisdiction, except that the supe-

10 rior court shall have exclusive original jurisdiction of all

1

1

suits in which relief is sought in any matter involving or

12 growing out of a labor dispute as defined in section twenty

13 C of chapter one hundred and forty-nine; provided, how-
14 ever, that in proceedings of which probate divisions have

15 jurisdiction in equity solely by reason of the provisions of
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1

6

this paragraph a petitioner, respondent or intervener may,

17 after proper service has been made, within seven days

1

8

after the return day of the initial citation, remove the case

19 to the superior court. The removing party shall first pay

20 the register of probate an entry fee equal to that for an orig-

2

1

inal entry in the superior court and shall file with the reg-

22 ister a notice of removal and an affidavit setting forth the

23 names and addresses of all other parties to the suit and of

24 their attorneys. The register shall forthwith transmit all

25 papers in the case and said entry fee to the clerk of the

26 superior court for the county in which the suit was origi-

27 nally commenced, and shall notify in writing all parties and

28 their attorneys of the transfer. Thereafter the case shall

29 proceed as if originally entered in the superior court

30 except that answers or other pleadings may be filed within

31 fourteen days after such removal, and any preliminary

32 orders or decrees or temporary injunctions issued by the

33 probate court shall remain in full force and effect until fur-

34 ther order of the superior court.

35 Probate divisions of the probate courts shall also have

36 jurisdiction in equity, concurrent with the supreme judicial

37 and superior courts, of all cases and matters relative to the

38 administration of the estates of deceased persons, to wills,

39 including questions arising under section twenty of chapter

40 one hundred and ninety-one, to trusts created by will or

4

1

other written instrument and, in cases involving in any way

42 the estate of a deceased person or the property of an

43 absentee whereof a receiver has been appointed under

44 chapter two hundred or the property of a person under

45 guardianship or conservatorship, to trusts created by parol

46 or constructive or resulting trusts, or all matters relative to

47 guardianship and conservatorship, of suits such as are

48 described in clause (12) of section three of chapter two

49 hundred and fourteen and of all other matters of which

50 they now have or may hereafter be given jurisdiction. They

5

1

shall also have jurisdiction in equity, upon petition of an

52 administrator, executor, guardian, conservator, receiver

53 appointed as aforesaid or trustee under a will to enjoin for

54 a reasonable period of time the foreclosure, otherwise than

55 by open and peaceable entry, of a mortgage on real estate,

56 or the foreclosure of a mortgage on personal property,

57 which real estate or personal property is included in the

58 estate or trust being administered by such fiduciary, if in

59 the opinion of the court the proper administration of the

60 estate or the trust would be hindered by such foreclosure.

61 The family division of the probate court shall have ju-

62 risdiction in equity, concurrent with the supreme judicial

63 court, of all cases and matters which fall within its juris-

64 diction by virtue of sections three B and three C, including
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65 jurisdiction in equity to enforce foreign judgments of sup-

66 port of a wife or a wife and children against a husband she

67 is a resident or an inhabitant of this commonwealth, upon

68 petition filed by the wife in the county of which the hus-

69 band is a resident or an inhabitant. The family division

70 shall, after a divorce decree becomes final, have jurisdic-

7

1

tion in equity of controversies over property between per-

72 sons who have been divorced. It shall also have

73 jurisdiction of proceedings in equity under sections seven

74 to twelve, inclusive, of chapter one hundred and seventeen

75 and section twenty-six of chapter one hundred and twenty-

76 three.

77 Jurisdiction under this section may be exercised upon

78 petition according to the usual procedure in the division

79 concerned.

1 SECTION 9. Chapter 2 1 5 of the General Laws is here-

2 by amended by the addition of section 6 C, as follows:

3 Suffolk, Hampden, Worcester, and Bristol Counties;

4 Family Division; Juvenile and Family Division; Probate

5 Division. In the counties of Suffolk, Hampden, and

6 Worcester, the family division of the probate courts shall

7 have territorial jurisdiction of the entire county except the

8 territory falling within the jurisdiction of the juvenile

9 courts of the cities of Boston, Springfield, and Worcester,

1 as provided by section fifty-seven of chapter two hundred

1

1

and eighteen. The juvenile court of Bristol county shall be

12 retained as the family division of the probate court in Bris-

13 tol county. The juvenile courts of the cities of Boston,

14 Springfield, and Worcester shall retain the territorial ju-

15 risdiction provided in section fifty-seven of chapter two

16 hundred and eighteen, and shall be renamed the juvenile

17 and family court in their respective counties. These courts

18 shall be courts within the family division of the probate

19 courts in Suffolk, Hampden and Worcester counties, and

20 they shall have the subject matter jurisdiction provided in

21 sections three A, three B and three C. The territorial ju-

22 risdiction of the probate divisions of the probate courts in

23 Suffolk, Hampden, and Worcester is not affected by this

24 section.

1 SECTION 10. Section 7 of chapter 215 of the General

2 Laws is hereby amended to read as follows:

3 Court First Taking Jurisdiction to Retain It: Probate

4 Division. If a case is within the jurisdiction of the probate

5 division of the probate courts in two or more counties, the

6 court first taking cognizance thereof by the commence-
7 ment of proceedings therein shall retain jurisdiction

8 thereof and shall exclude the jurisdiction of the probate

9 courts of all other counties; and the administration, guard-
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10 ianship or conservatorship first granted shall extend to all

1

1

the estate of the deceased or ward in the commonwealth.

1 SECTION 11. Chapter 215 of the General Laws is

2 hereby amended by the addition of section 7 A as follows:

3 Court First Taking Jurisdiction to Retain It: Family
4 Division. If a case is within the jurisdiction of the family

5 division of the probate courts in two or more counties, the

6 court first taking cognizance thereof by the commence-
7 ment of proceedings shall have the discretion to retain ju-

8 risdiction thereof and exclude the jurisdiction of the

9 probate courts in all other counties, or to transfer the case

10 to the family division of a probate court having greater

1

1

familiarity with the family involved; provided, however,

12 that where the court retaining jurisdiction is located in a

1

3

county in which that family does not reside, that court may
14 retain jurisdiction up to and including a determination of

1

5

the facts of the case and must then certify the case, with all

1

6

pertinent records and documents, to the family division of

17 the probate court of the county where the family, or the

18 parent, guardian or custodian of the child resides, for final

1

9

determinations.

1 SECTION 12. Section 8 A of chapter 215 of the Gen-
2 eral Laws is hereby amended to read as follows:

3 Venue; Change of Venue. Except as otherwise provided

4 by this chapter, the rules of venue shall remain unchanged.

5 In cases where jurisdiction rests on section three C, venue

6 shall lie in the county in which the child resides, or in the

7 county in which his or her parents or the parent having

8 custody resides, or in the county in which the alleged

9 offense was committed. In cases where jurisdiction rests on

10 section three A, venue shall lie in the county in which the

1

1

defendant resides, or in the county in which his or her

12 family resides, or in the county in which the alleged

13 offense was committed.

14 If it appears before final decree in any proceeding pend-

15 ing in either division of a probate court that said proceed-

16 ing was begun in the wrong county, said court may order

17 the proceeding with all papers relating thereto to be

18 removed to the same division of the probate court in the

19 proper county, and it shall thereupon be entered and pend-

20 ing in the last-mentioned court as if originally commenced
21 therein, and all prior proceedings otherwise regularly

22 taken shall thereupon be valid. If it appears at any point in

23 a proceeding pending in the family division of a probate

24 court that it is in the best interests of the family to remove

25 the proceeding to the family division of the probate court

26 in another county, the court on its own motion or on a

27 motion made at any time prior to disposition by any party
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28 to the proceedings may order the proceeding, will all perti-

29 nent records and documents, so removed. It shall there-

30 upon be entered and pending in the court to which it was
3

1

removed as if originally commenced therein, and all prior

32 proceedings regularly taken shall thereupon be valid.

1 SECTION 13. Chapter 215 of the General Laws is fur-

2 ther amended by the addition of section 8 B as follows:

3 Transfer From Other Courts. If it appears at any point

4 in any proceeding in any other court, including the probate

5 division of the probate court, that the family division of a

6 probate court has exclusive original jurisdiction of the pro-

7 ceeding, the other court shall forthwith transfer the pro-

8 ceeding to the family division, together with all pertinent

9 records and documents. The family division shall then pro-

10 ceed as provided by this chapter. If such transfer is not

1

1

effected, any order or decree of the other court wrongly

12 assuming jurisdiction shall be void.

1 SECTION 14. Section 1 1 of chapter 2 1 5 of the General

2 Laws is hereby amended to read as follows:

3 Report of Facts. The judge by whom an order, decree or

4 denial was made shall report the material facts found by
5 him, on request of any party entitled to appeal therefrom

6 made within ten days after such party has notice of such

7 order, decree or denial; otherwise such report shall be in

8 the discretion of the judge; provided; however, that the

9 judge in the family division shall report such material facts

10 in the event any appeal is actually taken from such order,

1

1

decree or denial.

1 SECTION 1 5 . Section 1 6 of chapter 2 1 5 of the General
2 Laws is hereby amended to read as follows:

3 Jury Issues; Probate Division. In any proceeding in the

4 probate division, the court, upon the application of a party

5 and in accordance with the practice established by the

6 supreme judicial court in like cases, may direct that any
7 issues of fact shall be tried by a jury in the superior court

8 for the same county, or if there shall not be any regular sit-

9 ting for such trial within three months after such order, or

10 by consent of the parties, in any other county. The form of

1

1

such issues shall be settled in the probate court, and certi-

12 fied copies of the issues and other material papers in the

13 case shall be entered by the applicant in the superior court

14 forthwith, or within such time as the probate court may
15 direct, but the same may be entered by any other party;

16 and, if the same shall not be so entered, the probate court

17 may discharge the order for a trial. On motion of any
1

8

party in the superior court the issues shall be advanced for

19 a speedy trial. Questions of law arising upon the trial of
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20 any such issues may be considered and determined by the

2

1

supreme judicial court in the same manner and with Uke
22 effect as in actions at law tried in the superior court.

1 SECTION 16. Chapter 215 of the General Laws is fur-

2 ther amended by the addition of section 16A as follows:

3 Trial by Jury; Family Division. In any proceeding in the

4 family division of the probate court in which the parties

5 would have had, before the enactment of this section, the

6 right to trial by jury as an original matter or by trial de

7 novo, there shall be a right to trial by jury in the family

8 division. The jury shall be selected in accordance with

9 chapter two hundred and thirty-four.

1 SECTION 17. Chapter 215 of the General Laws is fur-

2 ther amended by the addition of section 16B as follows:

3 Waiver of Rules of Evidence; Family Division. In any

4 proceeding in the family division of the probate court, any

5 party to the proceeding may offer to waive the rules of

6 evidence to the end that any evidence may be received

7 which the court considers probative, provided that the party

8 so moving has the advice of counsel.

1 SECTION 18. Section 1 8 of chapter 2 1 5 of the General

2 Laws is hereby amended to read as follows:

3 Court may Appoint Stenographer to Take Testimony.

4 At the trial of any issue of fact in a probate court the pres-

5 iding judge may appoint a stenographer, who shall be sworn

6 and shall attend the trial, or such part thereof as the judge

7 may direct, and perform like duties and receive the same

8 compensation therefor as a stenographer appointed by the

9 superior court who is not on salary; and the sums so paya-

10 ble for his attendance at court and for any transcript of his

1

1

notes or part thereof furnished to the judge by his direction

1

2

shall be paid by the Commonwealth upon the certificate of

13 the judge. The judges of probate of any county may
14 appoint a stenographer for the probate court of such

1

5

county. The compensation and expenses of such stenogra-

16 pher shall be paid by the Commonwealth.

1 SECTION 19. Chapter 215 of the General Laws is fur-

2 ther amended by the addition of section 26 A as follows:

3 Appeal; Children's Cases. Where the decree, order, or

4 denial affects the custody of a child, the appeal shall be

5 heard at the earliest practicable time. In any proceeding in

6 which a child is a named party, the record on appeal shall

7 be given a fictitious title to safeguard against the publica-

8 tion of the names of children. The pendency of an appeal

9 or application therefor shall not suspend the order of the

10 court regarding a child, and it shall not discharge the child
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1

1

from the custody of the court or of the person, institution,

12 or agency to whose care he or she has been committed,
13 unless otherwise ordered by the court to which the appeal

14 is taken. If the court hearing the appeal does not dismiss

15 the proceeding and discharge the child, it shall affirm or

16 modify the order of the family division and remand the

17 child to the jurisdiction of the family division for disposi-

1

8

tion not inconsistent with the findings of the court hearing

1

9

the appeal.

1 SECTION 20. Section 30 of chapter 2 1 5 of the General

2 Laws is hereby amended to read as follows:

3 Rules and Forms; Probate Division. The judges sitting

4 on the probate division of the probate court, or a majority

5 of them, shall from time to time make rules for regulating

6 the practice and for conducting the business in the probate

7 division in all cases not expressly provided for by law and
8 shall prescribe forms. They shall submit a copy of their

9 rules, forms and course of proceedings to the supreme
10 judicial court, which may alter and amend them, and from
1

1

time to time make such other rules and forms for regulat-

1

2

ing the proceedings in the probate division as it considers

13 necessary in order to secure regularity and uniformity.

1 SECTION 2 1 . Section 30 A of chapter 2 1 5 of the Gen-
2 eral Laws is hereby amended to read as follows:

3 Administrative Committee of the Probate Division.

4 There shall be an administrative committee of the probate

5 divisions of the probate courts, hereinafter called the com-
6 mittee, which shall consist of three judges thereof, assigned

7 to service thereon by the chief justice of the supreme judi-

8 cial court for such period of time as he may deem advisa-

9 ble. The committee shall be authorized to visit any probate

10 division, as a committee or by subcommittee, to require

1

1

uniform practice and procedure, to prescribe forms and
12 records and the keeping thereof. The committee may
13 require such records to be kept as may generally assist in

14 the determination of the nature and volume and the time

15 required to complete all the work of such probate divi-

16 sions. To promote coordination in the administration of

17 the probate divisions the committee may from time to time

1

8

call conferences of any or all of the judges thereof, or of

19 other officials connected therewith, and the traveling

20 expenses of such judges or officials for attending such con-

21 ferences, and also the necessary expenses of the members
22 of the committee incurred in the performance of their

23 duties as aforesaid, shall, subject to the approval of the

24 governor and council be paid from the state treasury. The
25 committee shall from time to time establish forms for

26 annual reports of the work of the several probate divisions
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27 and registries of probate; and the several registers of pro-

28 file with the committee uniform reports of the work of said

29 divisions and registries during the preceding court year.

1 SECTION 22. Chapter 215 of the General Laws is fur-

2 ther amended by the addition of section 30 B as follows:

3 Board of Judges of the Family Division. There shall be

4 a board of family division judges, hereinafter called the

5 board, which shall consist of all the judges sitting on the

6 family divisions of the probate courts. The board shall

7 annually elect from among its members a chairperson. The
8 board shall meet at fixed times on call of the chairperson

9 but not less often than once every six months. The board

10 or a majority of its members shall from time to time make
1

1

rules for regulating the practice and for conducting the

12 business in the family division in all cases not expressly

13 provided for by law and shall prescribe forms. The board

14 shall submit a copy of its rules, forms and course of pro-

15 ceedings to the supreme judicial court, which may alter

16 and amend them, and from time to time make such other

1

7

rules and forms for regulating the proceedings in the fam-

1

8

ily division as it considers necessary in order to secure reg-

19 ularity and uniformity. The board shall submit to the state

20 treasurer an annual budget and shall publish an annual

21 report of the work of the family division, which shall

22 include statistical and other data on the division's work

23 and services, research studies it may make of the problems

24 of families and children, and any recommendations for

25 legislation.

1 SECTION 23. Chapter 215 of the General Laws is fur-

2 ther amended by the addition of section 36 A as follows:

3 Confidentiality of Records; Family Division. Social,

4 medical, and psychological records prepared for or used

5 by the family division of the probate court shall be

6 retained and shall be filed separately from the legal

7 records of the court. These records shall be open to inspec-

8 tion only by: the judge, probation officers, and profes-

9 sional staff of the family division; representatives of a

10 public or private agency, department, or institution pro-

1

1

viding supervision or having legal custody of a child in the

12 case; and, by order of the court, any other person, agency

1

3

or institution having a legitimate interest in the case or in

1

4

the work of the court. Whenever any records described in

15 this paragraph, or any information derived from such

16 records, are presented to and used by the judge in any pro-

17 ceeding, such records shall be made available to the parties

1

8

to the proceeding and to their counsel or representatives.
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19 All other court records, including docket, petitions,

20 motions and other papers filed with a case, transcripts of

21 testimony, findings, verdicts, orders, and decrees, shall be

22 open to inspection only by: the judge, probation officers,

23 and professional staff of the family division; parties to the

24 proceedings and their counsel or representatives; repre-

25 sentatives of public or private agencies, departments or

26 institutions providing supervision or having legal custody

27 of a child in the case; a judge, probation officers, and other

28 professional staff of any other court, or an attorney for the

29 defendant, for use in sentencing a convicted person who
30 prior thereto had been a party to proceedings in the family

31 division; and, by order of the court, any other person,

32 agency, or institution having a legitimate interest in the

33 matter.

34 Whoever, in violation of this section, discloses, pub-

35 lishes, circulates, or makes use of or knowlingly permits

36 the use of information obtained directly or indirectly from

37 the records described in this section shall upon conviction

38 thereof be guilty of a misdemeanor punishable by a fine of

39 not more than five hundred dollars or imprisonment in the

40 county jail for not more than six months or both.

1 SECTION 24. Section 37 of chapter 2 1 5 of the General

2 Laws is hereby amended to read as follows:

3 Docket and Index; Separate Index of Public Adminis-

4 trators. Each register shall keep a docket of all cases and

5 matters in his court, and shall enter therein every case or

6 matter by its appropriate title and number, brief memo-
7 randa of all proceedings and papers filed therein, the dates

8 of such proceedings or filing of such papers, and refer-

9 ences to the places in which the proceedings or papers are

10 recorded, if there is a record thereof. He shall also keep a

1

1

separate alphabetical index of all such cases and matters

1

2

which shall refer both to said docket and to the files of the

13 court, and a separate alphabetical index to all public

14 administrators seeking appointment or appointed to

15 adminster any estates, with the names of such estates. The
1

6

files and records of the two divisions of the court shall be

17 separately maintained. In the probate division, such

1

8

docket and indexes shall be open to public inspection at all

19 reasonable times.

1 SECTION 25. Chapter 215 of the General Laws is fur-

2 ther amended by the addition of section 37 A as follows:

3 Records Filed by Family Name; Family Division. In the

4 family division, documents and records relative to any

5 proceeding in the court shall be filed by family name, in

6 such a fashion that all matters pertaining to one family are

7 together, subject to the provisions of section thirty-six. The
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8 administrator of the family division shall prescribe the

9 manner in which such a filing system is maintained and

10 shall keep a consolidated index of all matters on file in the

1

1

family division of the probate courts of all counties.

1 SECTION 26. Section 39 of chapter 215 of the General

2 Laws is hereby amended to read as follows:

3 Probate Courts to Determine and Enforce Payment for

4 Services in Connection with Administration of Estates, etc.

5 The probate division of probate courts may ascertain and

6 determine the amount due any person for services as

7 appraisers, for premiums of surety companies for acting as

8 surety upon the official bonds of administrators, executors,

9 trustees, guardians, conservators or receivers, or for ser-

10 vices rendered by any person in connection with the

1

1

administration of the estate of a deceased person, or with

12 the administration of any trust, guardianship, conservator-

13 ship or receivership; and payment of said amount when
14 ascertained and determined to be due may be enforced

15 summarily by said court upon motion of the person to

16 whom the amount is due in the same manner as a like pay-

1

7

ment under a decree in quity may be enforced, and execu-

18 tion may also be issued therefor against the executor,

19 administrator, trustee, guardian, conservator or receiver

20 personally as upon a judgment at law.

1 SECTION 27. Section 39 B of chapter 215 of the Gen-
2 eral Laws is hereby amended to read as follows:

3 Counsel Fees, etc., Allowance in Certain Cases. When a

4 decree is entered in a contested proceeding in equity or on

5 an account or to determine the construction of a will or of

6 any trust instrument or to determine any question as to the

7 powers, rights or duties of any fiduciary under any written

8 instrument or to determine any question with respect to

9 services rendered by any such fiduciary or the compensa-

10 tion of such fiduciary for such services, the probate divi-

1

1

sion of the court may, in its discretion as justice and equity

12 may require, provide that such sums as said division may
1

3

deem reasonable be paid out of the estate in the hands of

14 such fiduciary to any party to the proceeding on account of

15 counsel fees and other expenses incurred by him in con-

16 nection therewith. The sums awarded shall be specified in

17 the decree which may in such case direct that any sum so

18 awarded to any party be paid in whole or in part to his

19 counsel. The probate division, subject to appeal, shall have

20 like powers when entering a decree after the coming down
21 of a rescript from the supreme judicial court unless the re-

22 script shall specifically direct otherwise. The counsel of any

23 party to whom an award might be made under this section

24 on account of counsel fees or expenses may file and prose-
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25 cute in his or her own name a petition under section thirty-

26 nine A for the payment directly to him or her of any sum
27 or sums which the court would have power to award to the

28 party. A person interested, whose counsel would have

29 standing hereunder or under section thirty-nine A, shall

30 have standing to file and prosecute a petition for the deter-

3

1

mination of any sum or sums which the court would have

32 power to award against such person.

1 SECTION 28. Section 49 of chapter 2 15 of the General

2 Laws is hereby amended to read as follows:

3 Selection of Newspapers for Notices: Parties to probate

4 proceedings may select the newspapers in which the no-

5 tices ordered upon their petitions shall be published, pref-

6 erence to be given to a newspaper, if any, published in the

7 town where the deceased last lived, unless, in the judgment

8 of the register, the interests of all parties require publica-

9 tion in some other locality; but the court may order the

10 notice published in one other newspaper. Whenever ser-

1

1

vice of any notice, citation, order or other process is

1

2

ordered to be made by publication the names of the estates

13 or parties to such proceedings shall be printed in bold

14 type.

1 SECTION 29. Section 53 of chapter 215 of the General

2 Laws is hereby amended to read as follows:

3 Court Rooms, Rooms for Record, etc., to be Provided.

4 The Commonwealth shall provide and maintain suitable

'5 rooms for the use of the probate courts, ample fireproof

6 rooms and suitable alcoves, cases and boxes for the safe

7 keeping of all records, files, papers and documents belong-

8 ing to the several registers of probate, and shall also pro-

9 vide all books necessary for keeping the records, and all

10 printed blanks and stationery used in the probate courts.

1 SECTION 30. Section 54 of chapter 215 of the General

2 Laws is hereby amended to read as follows:

3 Same Subject. If in the opinion of a justice of the

4 supreme judicial court such fireproof rooms are insuffi-

5 cient, he shall, upon application of a judge or register of

6 probate, certify the need of additional accommodations to

7 the Commonwealth and it shall forthwith provide such

8 additional fireproof rooms and other necessary accommo-

9 dations.

1 SECTION 3 1 . Section 55 of chapter 2 1 5 of the General

2 Laws is hereby amended to read as follows:

3 Preservation of Dockets, etc. If in the judgment of the

4 administrative committee of the probate division or the

5 board of judges of the family division, public convenience

6 so requires, they may, at the Commonwealth's expense.
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7 cause the files and records of their respective divisions to

8 be rearranged, indexed and docketed, worn or defaced

9 dockets renewed and the indexes consolidated, under the

10 direction and supervision of the registers of the probate

1

1

courts.

1 SECTION 32. Section fifty-six of chapter two hundred

2 and fifteen of the General Laws is hereby repealed.

1 SECTION 33. Section fifty-six A of chapter two

2 hundred and fifteen of the General Laws is hereby

3 repealed.

1 SECTION 34. Section 56 B of chapter 215 of the Gen-
2 eral Laws is hereby amended to read as follows:

3 Guardian Ad Litem to Institute Contempt Proceedings,

4 etc. Any judge of the family division of a probate court

5 may appoint a guardian ad litem to institute contempt pro-

6 ceedings under the provisions of section thirty-four A
7 against any party for failure to obey decrees of the family

8 division involving care, custody or maintenance of minor

9 children, and said guardian ad litem may personally serve

10 throughout the Commonwealth any citation or capias inci-

1

1

dental to the enforcement of this section. The compensa-

12 tion shall be fixed by the court and shall be paid by the

13 Commonwealth, together with any expense approved by

14 the court, upon certificate by the judge to the state treas-

15 urer. The state police, local police and probation officers

16 shall assist the guardian ad litem so appointed, upon his or

17 her request.

1 SECTION 35. The provisions of this act shall take

2 effect on January first, nineteen hundred and seventy-five.

The proposed legislation calls for the reorganization of the

probate courts into a "Probate Division" which, under Section 2

of the bill, would deal in the main with probate of wills, grants

of letters of administration, and the appointment of guardians

and conservators. The "Probate Division" would have addi-

tional jurisdiction over matters which have thus far been regu-

larly and continuously handled by the probate courts.

In the reorganization certain new divisions would also be

made as follows: —
THE FAMILY DIVISION

1

.

Adult Criminal— Inter-family and inter-spousal offenses.

2. Domestic Relations — Divorce, separation, paternity,
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change of name, committment of mentally defective or

mentally ill etc.

3. Children — Juvenile Offenders; children in need of ser-

vices, adoption, custody, child support, etc.

At present the probate courts do not handle any criminal

cases nor do they handle juvenile cases in which there is an alle-

gation of delinquency by reason of the commission of a crime or

where it is alleged that the child is in need of services because of

truancy or other causes or reasons.

The proposal to handle all "family" cases under one roof has

obvious merit. There are some jurisdictions where a probate

court now has functions similar to those provided for in the bill.

We can not recommend the enactment of this legislation at this

particular time because of the tremendous expense that would

be required to implement its various provisions.

It must be kept in mind that a juvenile court is not merely a

place where young people are tried for an offense or where

other young people are administered discipline because they

failed to attend school or became unmanageable. These func-

tions do indeed take place in the juvenile court but for the large

majority of young people the court is a place where social

and psychological answers are sought for in order to mend dam-

aged young lives. We can take this opportunity to say that

insufficient attention is being paid to these courts and the staff-

ing of their remedial staff.

Far too few resources are available to the juvenile court judge

and the probation department. In a cost conscious era, we can

only note that the expenditure of adequate funds for juvenile

assistance in times of trouble will pay handsome dividends if the

individuals are saved from a life-time of dependency or the need

for institutionalization or public support.

The establishment of a county juvenile court in the probate

court is no solution to the problem. It would work a centraliza-

tion of facilities; a movement away from community based facil-

ities, and place physical barriers between the juvenile who needs

help and the agency which can supply it. It would be more
practical to allocate more funds to the juvenile courts which

exist and expand all of their activities from training to delivery
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of services.

In a general over-haul of the entire judicial system at a time

when funding posed no problem, the reorganization of the pro-

bate courts and the idea of a family division might have some
appeal. The necessity for more readily available service for

young people in trouble remains a factor to consider long and
well.

There are many other unattractive aspects of this bill which
we do not feel merit discussion in view of our firm opposition to

the proposal at this time and for the reasons set forth.

B) COUNSEL FOR CHILDREN IN CUSTODY MATTERS

SENATE (1974) No. 534

AN ACT RELATIVE TO THE PROTECTION OF CHILDREN IN
DIVORCE ACTIONS.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Chapter 208 of the General Laws is hereby amended by

2 inserting after Section 32 the following sections:

3 Section 32 A. In any proceedings for divorce in which

4 agreement has not been made at the time the hbel is filed

5 for the support, custody, and visitation of the child or chil-

6 dren of the marriage, such child or children shall be

7 resented by separate counsel to be appointed by the court.

8 Such counsel shall be called Children's Counsel and shall

9 be charged with guarding the rights of children during con-

10 tested divorce action. The amount of compensation for the

1

1

services of said Children's Counsel shall be determined by

12 the court. The court shall assess counsel fees on one or

13 both parties. Where parties are indigent, fees of such coun-

14 sel will be paid by the court in such manner as provisions

15 are made for guardians ad litem under Section fifty-six of

16 Chapter two hundred and fifteen of the General Laws.

17 Section 32 B. At the time of divorce proceedings no

18 child or children of the litigants may be interviewed by

19 counsel for either parent without prior approval of the

20 court.
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HOUSE (1974) No. 3362

AN ACT RELATIVE TO THE APPOINTMENT OF CHILDREN'S
COUNSEL IN DIVORCE ACTIONS.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION 1 . Chapter 208 of the General Laws is her-

2 eby amended by inserting after section 32 the following

3 section: —
4 Section 32 A. In any proceedings for divorce in which

5 agreement has not been made at the time the libel is filed

6 for the support, custody, and visitation of the child or chil-

7 dren of the marriage, such child or children shall be repre-

8 sented by separate counsel to be appointed by the court.

9 Such counsel shall be called Children's Counsel and shall

10 be charged with guarding the rights of children during con-

1

1

tested divorce action. The amount of compensation for the

12 services of said Children's Counsel shall be determined by

1

3

the court. Where parties are indigent, fees of such counsel

14 will be paid by the court in such manner as provisions are

15 made for guardians ad litem under Section fifty-six A of

16 Chapter two hundred and fifteen of the General Laws.

The issues at stake in this legislative proposal are nowhere
more clearly stated than in the recent decision of Cooke v.

Cooke (Maryland, 1974) 319 A. 2d 841.

This was a custody battle during which the child was placed

first with the father and later, after a full hearing, with the

mother. The lower court in Maryland which heard the case filed

a written decision in which it said: —
"The paramount consideration is to determine what course

would subserve the best interests and welfare of the child

involved. The other long settled principle of law which must be

given consideration is the preference to be afforded the natural

mother where a young and immature child is before the court."

The lower court said that when the above principles are

placed on the balance scales, said scales are tilted in favor of the

mother. The child was receiving adequate care at the home of

the husband's parents, where a nurse was in attendance, but the

trial court said "the association of the child with its young
mother in suitable surroundings is of primary importance in the

case now before us."
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The Maryland court of Appeals said that the so called princi-

ple of "maternal preference" is one which can be wrongfully

applied.

The Scope of Inquiry

In the words of the Maryland court, the main job of judging

as to who shall have custody: —
. . . "is to determine the problems of individuals. Individual cir-

cumstances should and do alter cases and our system compre-

hends the dignity of individuals. Such results do not obtain by

applying categorical formulae to similar factual circumstances

before weighing each evidentiary matter, grain by grain. If how-

ever, after that grueling process, the scale is still in a state of

equipoise, only then should we look to the applicable formula to

alter the balance. The appealing procedure of applying formulae

as ready answers atrophies the judicial process, which is, of

necessity, a sometimes tedious preoccupation with detail."

The Maryland Appeals court affirmed the decision of the

lower court not because of the apparent application of the prin-

ciple of "maternal preference" but because the other facts rela-

tive to the life-style and candor of the father, when compared to

the facts as to the apparent conduct of the mother, clearly sup-

ported the decision to give custody to the mother.

This then is the typical custody situation as seen in the pro-

bate courts of Massachusetts and it is often said that it is the

duty of the probate judge to do what is in the best interests of

the child in such cases.

New Factors To Consider

Custody battles are not novel proceedings. Two novel con-

cepts are finding their way into this picture. The first is the con-

cept of Art. 46 of the Amendments to the U.S. Constitution,

(not yet adopted in 1974). Under that pending amendment: —
"Equality of Rights under the law shall not be abridged or

denied because of sex."

This amendment and any legislation which prohibits sexual

discrimination can be said to bear on the principle of maternal

preference.

We can not fail to note the active groups of fathers who have

united together for what they believe to be "justice" in custody

and divorce matters. These groups complain that the wife and
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mother is favored over the male for no reason other than sex.

In addition to this factor there is a current opinion, which is

adequately stated in a book entitled "Beyond The Best Interests

of The Child" by Goldstein, Freud, and Solnit, which states that

in custody (and other) cases, the determination should be made
once and for all as to which parent should have custody; the

decision should be a permanent one; and that the idea of visita-

tions should be something which would be left solely to the des-

cretion of the custodial parent. The justification for all this is

that the authors believe that the psychological well being and

good physical and mental development of the child requires the

establishment of a permanent bond with one parent or parent

figure and that nothing should be allowed to break this perma-

nent bond.

The Role of the Lawyer— Counsel for the Child?

Judge Marshall A. Levin of Baltimore has commented on the

injury done to the children "by the venemous attacks of the

gladiators bent primarily upon putting asunder 'What God Has
Joined Together". Judge Levin says: —

"The very real interest of the child may, then, be submerged in

the bitter battle between his parents conducted under the tradi-

tional rules of the adversary system — a system admirably

suited to ascertaining truth in a two sided controversy where

credibility may be the main issue."

Whether the parents in a custody battle are capable of com-

plete candor is questionable. The emotions pretty much sub-

merge the truth as the parties see it.

It is the contention of the authors of "Beyond the Best Inter-

ests of the Child" that the child in any contested placement

should have full party status and the right to be represented by

counsel.

There are some who do not realize that under G.L. Chapter

119 Sec. 29 a child found to be in need of protection is entitled

to have counsel appointed by the court, and that in certain cases

such counsel can represent the child against the parents. The
legal fees are payable by the parents under section 29A, or from
public funds in case of inability to pay. In one instance during

1974 a runaway child (now back with her parents) was pro-

vided counsel by persons with whom she found refuge. This law-
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yer opposed her return to the parental home and for a time she

was sent to a foster home.

The role of the child advocate lawyer would be completely

different from that of the advocate of the parents and the

authors of Beyond concede that resistance to this concept by

judges and other decisionmakers in law is to be expected.

Goldstein, Freud, Solnit et als say: —
"A child's advocate must, of course be sufficiently know-

ledgeable about children and their development to determine

what information he must obtain and present about the specific

child he represents."

They suggest certain "Guidelines" which implement their

own philosophy with which one may differ at least in certain

respects.

Quality Service

We regret to observe that the kind of service which the public

defender can give in criminal cases is diminished by the huge

caseload which he must carry, and by the salary schedule in

effect which is such that the average young lawyer must, in

these times of inflation, seek more compensation merely to live

at a reasonable standard.

To recommend a child advocate lawyer in custody cases will

mean, in most cases, that the public will be asked to pay the bill

for the services and expenses of such advocates. If granted the

right to represent the child as another party to the proceeding,

the advocate must be given funds for investigation or the entire

procedure is a disgraceful sham.

We are unwilling to recommend a program of this sort under

the conditions now existing. We will not recommend a sham in

any case. There are but few lawyers who would qualify under

the specifications set forth by the authors of "Beyond".

There is a substantial amount of opposition to the philosophy

that a child should have a third party involved in a custody case.

Such party could, it is argued, persuade the child that it would

be better to follow course "A" than course "B" when the advo-

cate didn't really have sufficient preparation and investigation

to be in a position to validly make any such suggestion.
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Obviously it is imperative that the court have as much of a

background as possible in order to make the proper custody

decision. A probate judge may now appoint an investigator or a

guardian ad litem in such cases.

The fathers in custody cases have begun to demand the right

to cross examine the reports of such investigators, guardians,

and social workers.

Since there is ample authority to commence a pilot program
of child advocacy in a limited number of sensitive cases, it is

possible that the probate courts could consider such a pilot pro-

gram.

For the present we do not recommend the legislation.

(C) DISCLAIMER OF CERTAIN INTERESTS IN
PROPERTY

SENATE (1974) No. 542

AN ACT PROVIDING FOR THE DISCLAIMER OF CERTAIN
INTERESTS IN PROPERTY.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, that a new Chapter, to

be numbered Chapter 190B, be added to the General Laws immediately

following Chapter 190A, as follows:

CHAPTER 190B

SECTION 1 . Right to Disclaim Interest in Property.

A person, or the representative of an incapacitated or

protected person, to whom an interest in or with respect to

property or an interest therein devolves by whatever

means may disclaim it in whole or in part by delivering or

filing a written disclaimer under this Chapter. The right to

disclaim exists notwithstanding any limitation on the inter-

est of the disclaimant in the nature of a spendthrift provi-

sion or similar restriction. The right to disclaim does not

survive the death of the person having it.

1 SECTION 2. Time of Disclaimer.

1 (a) If the property or interest has devolved to the dis-

3 claimant under a testamentary instrument or by the laws of

4 intestacy, the disclaimer shall be filed, if of a present inter-
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5 est, not later than six months after the death of the

6 deceased owner or deceased donee of a power of appoint-

7 ment and, if of a future interest, not later than six months
8 after the event determining that the taker of the property

9 or interest is finally ascertained and his interest is inde-

10 feasibly vested. The disclaimer shall be filed in the probate

1

1

court of the county in which proceedings for the adminis-

12 tration of the estate of the deceased owner or deceased

13 donee of the power have been commenced. A copy of the

14 disclaimer shall be delivered in person or mailed by regis-

15 tered or certified mail to any personal representative of the

1

6

deceased owner or deceased donee.

17 (b) If a property or interest has devolved to the disclaim-

18 ant under a nontestamentary instrument or contract, the

19 disclaimer shall be delivered or filed, if of a present inter-

20 est, not later than six months after the effective date of the

2

1

nontestamentary instrument or contract and, if of a future

22 interest, not later than six months after the event determin-

23 ing that the taker of the property or interest is finally

24 ascertained and his interest is indefeasibly vested. If the

25 person entitled to disclaim does not have actual knowledge

26 of the existence of the interest, the disclaimer shall be

27 delivered or filed not later than six months after he has

28 actual knowledge of the existence of the interest. The
29 effective date of a revocable instrument or contract is the

30 date on which the maker no longer has power to revoke it

31 or to transfer to himself or another the entire legal and

32 equitable ownership of the interest. The disclaimer or a

33 copy thereof shall be delivered in person or mailed by reg-

34 istered or certified mail to the person who has legal title to

35 or possession of the interest disclaimed.

36 (c) A surviving joint tenant or tenant by the entirety

37 may disclaim as a separate interest any property or interest

38 therein devolving to him by right of survivorship. A sur-

39 viving joint tenant or tenant by the entirety may disclaim

40 the entire interest in any property or interest therein that is

41 the subject of a joint tenancy or tenancy by the entirety

42 devolving to him, if the joint tenancy or tenancy by the

43 entirety was created by act of a deceased joint tenant or

44 tenant by the entirety, the survivor did not join in creating

45 the joint tenancy or tenancy by the entirety, and has not

46 accepted a benefit thereunder.

47 (d) If the property being disclaimed is real property in

48 the Commonwealth, or any interest in such property, the

49 disclaimer, upon being acknowledged in the manner
50 required in the case of deeds of land to entitle them to be

5

1

recorded, may be recorded in the registry of deeds for the

52 county or district in which the real estate is situated or, in

53 the case of registered real estate, filed and registered in the
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54 office of the assistant recorder for the registry district in

55 which the real estate is situated.

1 SECTION 3. Form of Disclaimer. The disclaimer

2 shall (1) describe the property or interest disclaimed, (2)

3 declare the disclaimer and extend thereof, and (3) be

4 signed by the disclaimant.

1 SECTION 4. Effect of Disclaimer.

2 (a) If property or an interest therein devolved to a dis-

3 claimant under a testamentary instrument or under the

4 laws of intestacy and the deceased owner or donee of a

5 power of appointment has not provided for another dis-

6 position, it devolves as if the disclaimant had predeceased

7 the decedent or, if the disclaimant was designated to take

8 under a power of appointment excercised by a testamen-

9 tary instrument, as if the disclaimant had predeceased the

1 donee of the power. Any future interest that takes effect in

1

1

possession or enjoyment after the termination of the estate

1

2

or interest disclaimed takes effect as if the disclaimant had
13 predeceased the decedent or the donee of the power. A
14 disclaimer relates back for all purposes to the date of

1

5

death of the decedent or of the donee.

1

6

(b) If property or an interest therein devolved to a dis-

17 claimant under a nontestamentary instrument or contract

18 and the instrument or contract does not provide for

19 another disposition, it devolves as if the disclaimant had
20 died before the effective date of the instrument or contract.

21 A disclaimer relates back for all purposes to that date. A
22 future interest that takes effect in possession or enjoyment

23 at or after the termination of the disclaimed interest takes

24 effect as if the disclaimant had died before the effective

25 date of the instrument or contract that transferred the dis-

26 claimed interest.

27 (c) The disclaimer or the written waiver of the right to

28 disclaim is binding upon the disclaimant or person waiving
29 and all persons claiming through or under him.

1 SECTION 5. Waiver and Bar. The right to disclaim

2 property or an interest therein is barred by (1) an assign-

3 ment, conveyance, encumbrance, pledge, or transfer of the

4 property or interest, or a contract therefor, (2) a written

5 waiver of the right to disclaim, (3) an acceptance of the

6 property or interest or a benefit thereunder, or (4) a sale of

7 the property or interest under judicial sale made before the

8 disclaimer is effected.

1 SECTION 6. Remedy Not Exclusive. This Act does

2 not abridge the right of a person to waive, release, dis-

3 claim, or renounce property or an interest therein under
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4 any other statute.

1 SECTION 7. Application. An interest in property

2 that exists on the effective date of this Act as to which, if a

3 present interest, the time for filing a disclaimer under this

4 Act has not expired or, if a future interest, the interest has

5 not become indefeasibly vested or the taker finally ascer-

6 tained, may be disclaimed within six months after the

7 effective date of this Act.

1 SECTION 8. Uniformity of Application and Con-

2 struction. This Act shall be applied and construed to effec-

3 tuate its general purpose to make uniform the law with

4 respect to the subject of this Act among those states enact-

5 ing it.

1 SECTION 9. Amendment. Section thirty of chapter

2 204 of the General Laws is hereby amended by striking out,

3 in line 5, the words "or disclaimer" and, in line 9, the

4 words "or disclaim."

1 SECTION 10. Repeal. Section thirty-four of chapter

2 204 of the General Laws is hereby replealed.

1 SECTION 11. Amendment. Section thirty-five of

2 chapter 204 of the General Laws is hereby amended by

3 striking out, in line 1, the words "or disclaimer" and, in

4 lines 3-4, the words "or the disclaimer in any lawful man-
5 ner of any power of appointment."

1 SECTION 12. Short Title. This Act may be cited as

2 the Uniform Disclaimer of Property Interests Act.

1 SECTION 13. Time of Taking Effect. This Act shall

2 take effect on , 1974.

DISCLAIMERS

The primary consideration involved in this legislative pro-

posal is the Federal Estate and Gift Tax.

There are cases where it would be very advantageous for

some of our citizens to disclaim an interest in property which

they neither need nor want. Unless there is an effective legal dis-

claimer within a reasonable time after the interest vests the

Internal Revenue Code and the regulations of the Internal

Revenue Service are such that a taxable gift may result.

The federal gift tax applies to gifts which are indirectly made
as well as to those which are given directly in a more usual way.
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If John by his father's will was devised a three acre parcel of

land, and if the will further provided that if John did not accept

the devise it would go to James, his brother, John could dis-

claim the property and it would go to James. If the disclaimer

was in accordance with Massachusetts law, and was unequivo-

cal (and done in a reasonable time after the devise was known)
there would be no Gift Tax on the "transfer" from John to

James. It would not even be deemed a transfer for gift tax pur-

poses. This is but one example of a disclaimer and not all dis-

claimers are free from tax consequences. Each case must be

carefully considered on its own facts.

This disclaimer situation was considered in the case of Estate

of C. Warren Caswell v. Comm'r, 62 Tax Court No. 7 (1974).

in which the New York statute was discussed. N.Y. Est. Powers

and Trusts sec 4-1.3.

See. Reg. 25.2511-1 et seq.

The Massachusetts case of Pepperell v. Whipple, 327 Mass.

688 (1951) discusses our law as to disclaimers.

We recommend this bill as one which is declarative of sound

legislative policy on disclaimers and supportive of the proper

draftsmanship of such arrangements so that they will permit

non-taxable disclaimers under the Internal Renevue Code in

appropriate cases.

(D) ESTATE PLAN BY CONSERVATORS—
CONTEMPLATION OF DEATH

SENATE (1974) No. 552

AN ACT RELATIVE TO THE ESTATE PLAN OF A WARD BY A
CONSERVATOR OR GUARDIAN.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 The third paragraph of section 38 of chapter 201 of the

2 General Laws is hereby amended by adding the following

3 sentence: — The probate court, for the purpose of ascer-

4 taining the intentions and motives of the ward relative to
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5 gifts under a proposed estate plan, may consider the physi-

6 cal condition of the ward and such other evidence as the

7 court may deem relevant; and said court may determine

8 whether said gifts would constitute, in effect, a testamen-

9 tary distribution of the ward's estate.

In 1969, Mass. Gen. Laws, Chapter 201, Section 38, was
adopted. The pertinent parts of this provision state that the Pro-

bate Court may authorize a conservator or guardian of the

estate of a ward to apply funds toward the establishment of an
estate plan for the purpose of minimizing current or future state

or federal income, estate and inheritance taxes in the ward's

estate. This may be accomplished upon proper application to

the court. Although such a provision has been subject to consti-

tutional attack, the Massachusetts Supreme Judicial Court
found that Section 38 was not vague and uncertain and that it

did not unconstitutionally authorize deprivation of property

without due process of law. See Strange v. Powers, 358 Mass.

126, 260 N.E. 2d. 704 (1970). The Court stated that the statute

quite properly left the formalities of execution of the proper

estate plan instrument to the Probate Court. Thus, for purposes

of our discussion, it is correct to assume the validity of the exist-

ing statute. See generally Slizewski, Estate Planning by Guardi-

ans and Conservators, 16 Annual Survey of Mass. Law 123

(1969). In fact, it is submitted that such legislation is desireable

since a ward should not be deprived from making practical deci-

sions as to his estate plan. See Strong v. Powers, supra.

Senate Bill No. 552, "An Act Relative to the Estate Plan of a

Ward by a Conservator or Guardian" is an attempt to amend
Chapter 201, Section 38 by allowing the Probate Court to con-

sider physical condition of the ward and other evidence to glean

the motives and intentions of said ward in transferring any prop-

erty. The specific intent of the bill is to "determine whether said

gifts would constitute, in effect, a testamentary distribution of

the ward's estate." By this language it is obvious that the propo-

nents of the bill intend to solve a tax problem as relates to gifts

"in contemplation of death". Under Mass. Gen. Laws Chapter

65, Section 3, gifts made in contemplation of death are subject

to succession tax. There is a rebuttable presumption that a gift

completed intervivos not more than one year prior to the death

of grantor was made in contemplation of death. However, where

such transfer is made more than two years prior to death of
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grantor no tax shall be payable. The federal provisions state

that "the value of the gross estate shall include the value of all

property to the extent of any interest therein of which the dece-

dent has at any time made a transfer ... by trust or otherwise,

in contemplation of his death", 26 U.S.C, §2035. It must be

noted that in both cases the purpose for taxing transfers in con-

templation of death is to reach substitutes for testamentary dis-

positions. See O'Donnell v. Commissioner of Corporations and

Taxation, 317 Mass. 664, 60 N.E. 2d 11 (1945). The question

of whether the transfer was, in fact, in contemplation of death is

one of fact despite the statutory presumptions. See New Eng-

land Trust Co. V. Commissioner of Corporations and Taxation,

315 Mass. 639, 53 N.E. 2d 1001 (1944).

It is difficult to determine how the language of Senate Bill

No. 552 will rectify all the problems in determing whether a gift

was made in contemplation of death. It appears that it is

intended to get some advance judicial determination as to

whether such a gift might be considered "in contemplation of

death". Presumably, when the Probate Court considers the

physical condition of the ward, it will determine whether the cir-

cumstances are such that such a transfer would later be consi-

dered as "in contemplation of death" should the ward die within

the statutory period.

The value of the determination to the estate of the ward, and

to the conservator, is in having the judge make a determination

that there were motives consistent with life which led to the

adoption of the estate plan. The ward might have made gifts to

a younger person to enable such person to get an education, to

buy property, to get started in business etc. These are life-time

motives in very many instances since an older person may gain

satisfaction by seeing the younger one assisted in worthwhile

efforts.

It is a life-time motive to make an intelligent plan which is

consistent with the provisions of the federal gift tax. A person is

entitled to give away property under favorable circumstances in

relation to the impact of the federal gift and estate tax. By care-

ful planning, and even by payment of some gift taxes, the estate

will suffer a lesser impact at the time of death which must inev-

itably come. The motive in such cases is to take advantage of

what the law allows at a time when it is possible to do so. Estate
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planning after death is not a reasonable alternative.

Gifts to charities may decrease the estate to a level where the

estate tax impact is less than if no gifts was given.

Provisions for certain gifts therefore have a non-testamentary

character.

Recorded evidence that the gift was not in effect a testamen-

tary distribution would at very least support the argument of the

conservator or executor of the estate when the issue was raised

after the decease of the donor.

If the court fails to be convinced there is no requirement that

it must make any determination in such cases. The legislation is

permissive and not mandatory. For the reason that this legisla-

tion may enable a conservator to better act for the ward, we rec-

ommend Senate No. 552.

(E) RIGHTS OF UNWED FATHERS— ADOPTION
CASES— PARENTAL RESPONSIBILITY

SENATE (1974) No. 190

AN ACT TO ESTABLISH CERTAIN RIGHTS FOR UNWED
FATHERS.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 210 of the M.G.LA. is amended by adding a

2 new section 4A:

3 Section 4A Whenever the mother of a child born out

4 of wedlock has surrender the child in accordance with sec-

5 tion two of this chapter, notice of such surrender and a

6 right to petition for adoption shall be afforded to any per-

7 son who, prior to such surrender has filed a declaration

8 seeking to assert the responsibilities of fatherhood, hereaf-

9 ter referred to as "Paternal Responsibility Claim." The
10 Paternal Responsibility Claim shall be filed with the

1

1

department of public welfare on a form to be devised

12 by that agency. Such filing constitutes an admission of

13 paternity.

14 Any person or agency receiving a child for the purpose

1

5

of adoption shall search the Paternal Responsibility Claim
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1

6

on file with the department, and if such a Claim has been

17 filed with respect to such a child, notify the father by reg-

18 istered mail, at the address stated on said Claim, of the

1

9

receipt of and the county in which said child is residing. A
20 copy of the consent executed by the mother in accordance

2

1

with section two of this chapter shall be appended to said

22 notice. The father shall have fifteen days from the receipt

23 of said notice to file a petition for adoption of such child

24 in the probate court for the county where the child resides.

25 If he fails to do so, he shall not be entitled to notice of any

26 subsequent proceedings concerning custody, guardianship,

27 or adoption of the child. The court shall consider the case

28 as expeditiously as possible, and, without regard to other

29 potential adoptive parents, shall allow the petition of the

30 father if it find such an adoption to be in the child's best

3

1

interest. Any such petition shall be subject to paragraph (E)

32 of section two A of this chapter. Any costs incurred for the

33 temporary care of the child pending the hearing of the

34 father's petition shall be borne by the father.

35 No other petition for adoption shall be allowed without

36 proof of compliance with this section.

This bill would establish the legal right of the father of a

child born out of wedlock. The proposal may be prompted by a

change in attitudes on the part of a significant number of people

who feel that the father has rights which should be now recog-

nized.

Under existing law, G.L. Ch. 210 Sec. 2, the mother of a

child born out of wedlock may consent to have it placed for

adoption. The father need not be consulted.

It has even been held in Adoption of a Minor, 338 Mass. 635

(1959) that if the mother of a child born our of wedlock con-

sents or "gives up the child for adoption" the later marriage of

the mother and the natural father cannot affect the prior con-

sent of the mother alone.

The proposed legislation allows a father to file a "Paternal

Responsibility Claim" with the department of public welfare

when the child is born. This filing admits that the claimant was

the natural father.

In the event that the child is then to be adopted, the natural

father must be given notice by the social agency involved and

such father then has the right to petition to the probate court to

be allowed to adopt the child. If such a petition is filed, it shall
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be heard promptly and the father shall be permitted to adopt

that child if the adoption is "in the child's best interest". The lat-

ter term continues to be a controversial phrase indeed.

If the father fails to exercise his right he is to lose it.

We concur with the idea that a natural father should have

some rights in regard to a child born out of wedlock. In certain

cases it may be in the best interests of the child to allow such

father to adopt his natural child.

We caution that this statute should also provide that the peti-

tioner must prove to the satisfaction of the court that he is

indeed the father of the child. His mere assertion is not sufficent

in this regard.

We therefore recommend the enactment of House (1973) No.

4495 with the addition after line 36 of the following sentence.

37 No petition shall be allowed for adoption or custody of

38 such child unless the petitioner shall prove to the court

39 that he is the natural father of such child.

(F) ANSWERS BY EXECUTORS AND
ADMINISTRATORS TO CREDITORS' SUITS—
TIME IN WHICH TO COMMENCE ACTIONS

HOUSE (1974) No. 1440

AN ACT PROVIDING THAT AN EXECUTOR OR ADMINISTRA-
TOR SHALL BE HELD TO ANSWER TO AN ACTION BY A
CREDITOR OF THE DECEASED COMMENCED ONE MONTH
AFTER THE DATE SAID EXECUTOR OR ADMINISTRATOR
HAS FILED HIS OFFICIAL BOND.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Chapter 1 97 of the General Laws is hereby amended by

2 striking our section 1 and inserting in place thereof the fol-

3 lowing section: —
4 Section 1. An executor or administrator shall not be

5 held to answer to an action by a creditor of the deceased

6 commenced within one month after his giving bond for the

7 performance of his trust, unless such action is brought for

8 the recovery of a demand which would not be affected by
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9 the insolvency of the estate or, after the estate has been

10 represented insolvent for the purpose of ascertaining a

1

1

contested claim.

The situation to which this proposal appUes is the claim

against an estate of a deceased person. The present law does not

permit a creditor to commence suit against the executor or

administrator for three months (3) after he files his bond and
obtains his appointment.

The time period was reduced in 1969 from six months to

three months.

The proposed legislation would further reduce the period to

one ( 1 ) month.

We recommend against any further reduction of this time

period. One month is very little time for the executor or admin-

istrator to make a decision or even to compile all of the infor-

mation necessary to decide whether a claim is justified or not.

To force the administrator or executor to make an immediate

decision or be sued is not appropriate.

We oppose this bill.

HOUSE (1974) No. 4293

AN ACT FURTHER REGULATING THE LIMITATION OF
ACTIONS AGAINST EXECUTORS AND ADMINISTRATORS
FOR PERSONAL INJURIES AND DEATH.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 9A of chapter 197 of the General Laws is here-

2 by amended by striking out, in line 5, the word "two" and
3 inserting in place thereof the following word: — three.

We do not recommend this bill.
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(G) CREMATION— RELIGIOUS VIEWS

HOUSE (1974) No. 4559

AN ACT AUTHORIZING THE IMMEDIATE CREMATION AND
BURIAL OF CERTAIN DECEASED PERSONS.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 16 of chapter 38 of the General Laws, as most

2 recently amended by section 2 of chapter 670 of the acts of

3 1967, is hereby further amended by adding the following

4 sentence: —
5 The medical examiners and the associate examiners

6 may authorize cremation and burial to take place imme-

7 diately following such view and personal inquiry if the

8 family of the deceased person certifies that the religious

9 views of the deceased person require such immediate cre-

10 mation and burial.

Under existing law medical examiners are in appropriate

cases to make a personal inquiry concerning the death of any

person whose body is intended to be cremated. After this per-

sonal inquiry, the medical examiner: —
"shall authorize such cremation only when of opinion that no

further examination or judicial inquiry concerning such death is

necessary."

It is the purpose of the proposed legislation to provide that

after the medical examiner authorizes cremation, there would

apparently be no delay for further examination or judicial

inquiry "if the family of the deceased person certifies that the

religious views of the deceased person require such immediate

cremation and burial."

We are not certain of the intention of the sponsors of the bill,

although we have made attempts to discover its purpose. We
assume that in cases of sudden demise under suspicious cir-

cumstances where a further inquiry, inquest, or further examina-

tion was likely, permission for cremation should be with-held in

the interests of justice.

We do not assume that even strong religious views should be
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asserted to defeat a judicial inquiry into the cause of an unex-

plained death.

We do not recommend this bill.

(H) HUSBAND AND WIFE— PRIVATE AGREEMENTS
TO SUPERSEDE COMMON LAW

HOUSE (1974) No. 2200

AN ACT RELATIVE TO THE ESTABLISHMENT OF VALID CON-
TRACTS BETWEEN HUSBAND AND WIFE CONCERNING
THE RIGHTS AND OBLIGATIONS OF THE SPOUSES.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Chapter 209 of the General Laws is hereby amended by

2 inserting after section 2 the following sections: —
3 Section 2 A. A husband and wife may, during or in

4 contemplation of marriage, enter into a written inter-

5 spousal contract in consideration of the mutual promises

6 contained therein, which apportions rights, duties, and

7 obligations arising from the marriage and also regulates

8 the control and ownership of property owned by either

9 before marriage, or obtained by either or both during the

10 marriage. The contract may provide for the division of

1

1

property upon separation or divorce. Provision for subse-

12 quently acquired property or personal obligations may be

13 included in the original contract or added to it through

14 modification without additional consideration. The terms

1

5

of such contract shall supercede the principles of the com-

16 mon law regarding rights and obligations between spouses.

17 An interspousal contract may, without limitation,

18 provide:

19 (1) for outside-the-home and inside-the-home obliga-

20 tions and duties necessary to the maintenance of the mari-

2

1

tal unit, both economic and physical, including division of

22 the obligations of economic support and care of dependent

23 elders or children:

24 (2) for calculation of the economic value to the mar-

25 riage of home and child custodial duties performed by

26 either of the parties;

27 (3) for the establishment of community property with

28 joint control; and
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29 (4) that arbitrators are to be consulted in case of seri-

30 ous diagreement between the parties, either during the

3

1

marriage or after separation or divorce.

32 Property held in the name of one spouse shall, except as

33 provided by chapter one hundred and nine, not be reached

34 by creditors of the other spouse, and property held by the

35 spouses jointly shall be available to creditors of either

36 spouse.

37 Section 2B. Interspousal contracts may be enforced in

38 the probate courts by actions at law for breach of contract

39 or in equity for specific performance upon a showing by

40 the petitioner of a substantial and intentional breach by

4

1

the respondent. Equity principles of clean hands, uncon-

42 scionability and the like shall be applied by the court in

43 adjudicatory rights under interspousal contracts.

Contracts Between Husband and Wife Concerning Their

Rights and Obligations

We think that society in general has an interest in any arrange-

ment that a husband and wife may make between themselves. To

the extent that this proposal calls for contracting with respect to

property owned before marriage, no legislation is needed. Such

contracts have been made for centuries.

Contracts relating to property acquired during the marriage are

now subject to the provisions of Section 34 of Chapter 208 as

amended by Acts of 1974, Chapter 565 which permits the court

to make almost any kind of disposition of property after a divorce.

There is no reason to suppose that the contract of husband and

wife will oust the court of its jurisdiction under the statute.

We do not concur that the private contract made by husband

and wife should "supersede the principles of the common law re-

garding rights and obligations between spouses." No one would

find much stability in a society where each family could make its

own laws in conflict with those which govern the rest. The idea

would not merely apply to the parties to the contract but to third

parties who might not realize the special conditions of the couple.

Legislation is not required to allow married people to decide who

shall wash the dishes and who shall feed the baby, earn the living,

assess the value of the wife's services in the home, etc. yet all

these matters are included in the bill.

The bill is dangerous in regard to the provision in lines 32 to
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36. Husbands would be foolish to establish joint bank accounts

for extravagant wives whose creditors could seize the family bank

deposit in a law suit; and the same is true of trusting wives who
might make their accounts joint with errant husbands.

The final proposal to require the probate courts to act as mar-

riage counsellors is extremely impractical.

We cannot lend any support to such proposals.

We oppose this bill.
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IV. CRIMINAL LAW
AND PRACTICE

A. Lie Detector Evidence— Polygraph Tests

B. Plea Agreements in Criminal Cases

C. Searches Incidental to Arrest

(A) LIE DETECTOR EVIDENCE— POLYGRAPH TESTS

HOUSE (1974) No. 3127

RESOLVE PROVIDING FOR AN INVESTIGATION AND STUDY BY
A SPECIAL COMMISSION RELATIVE TO THE ADMISSIBIL-
ITY OF LIE DETECTOR TESTS AS EVIDENCE IN THE
COURTS OF THE COMMONWEALTH.

1 Resolved, That a special commission, to consist of three

2 members of the senate, five members of the house of rep-

3 resentatives, and two persons to be appointed by the gov-

4 ernor, is hereby established for the purpose of making an

5 investigation and study relative to the admissibility of the

6 results of lie detector tests into evidence in the courts of

7 the commonwealth.

Lie detectors or "Polygraphs" according to one federal judge,

have emerged from the twilight zone into an established field of

science and technology. On the other hand. Senator Sam Ervin,

late Chairman of the U.S. Senate Select Committee on Presiden-

tial Campaign Activities purportedly described them as

"Witchcraft".

The theory of the "witchcraft" is that when one is lying, he

undergoes emotional disturbances which in turn cause a detecta-

ble variation in the body. The four graphs of the "Polygraph"

are supposed to show the lying by charting (a) breathing (b;

pulse (c) blood pressure (d) electrical resistance of the surface

of the skin.

If this science was perfect, one would need only to have a

defendant seated before a polygraph and asked, "Are you guilty
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or not guilty?" If he was guilty and lied, the machine would
show this and the judge would see the results of the test and
pronounce sentence. It is not quite so simple.

Despite the widespread use of polygraph in other contexts,

courts have universally adhered to the principle that polygraph

tests have not yet reached stages of dependability to justify the

use at trial unless both parties so stipulate.

Some state courts have recognized admissability by stipula-

tion of the parties. State v. Watson, 115 N.J. Super 213, 278 A.

2d 543 (1971); Comm. v. A Juvenile, Mass., 313 NE 2d 120

(1974).

It is a fact that the polygraph has developed to a point where

it does have very sophisticated techniques for measuring phy-

siological responses to a series of questions.

The arguments against admissibility may be categorized in

four areas:

I. The inherent argument that a mechanical device cannot

measure accurately physiological reaction, if in fact ly-

ing produces any such reaction.

II. The second argument is that there is no way to assume

the expertise of the examiner.

III. The jury, because of scientific aura, may rely too heavily

on this test.

IV. The test can not be administered without the consent of

the defendant or a constitutional problem arises.

Since this matter was referred to us the Supreme Judicial

Court has rendered a decision on the subject. The decision has

by no means settled the picture. Some hail the decision and oth-

ers are highly critical.

In Commonwealth v. A Juvenile, Mass., 313 NE 2d 120

(1974), the Supreme Judicial Court dealt with an appeal from a

jury verdict that the appellant was delinquent by reason of man-
slaughter. The primary issue on appeal was the trial judge's de-

nial of the defendant's motion for the admission into evidence, at

trial of the results of a polygraph examination performed on the

defendant by two "experts" of his own choosing. The trial judge
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was in fact, convinced of the reliability and evidentiary value of

the test but chose to defer to the judgment of the Supreme Court
as enunciated in Commonwealth vs. Fatalo, 346 Mass. 226,

191 NE 2d 479, a decision wherein the court had denied the

admissibility of polygraph evidence. The Supreme Judicial

Court, in an opinion by Chief Justice Tauro, held that where a

defendant's constitutional rights have been fully protected (the

willing and informed waiver of Fifth Amendment self-incrimina-

tion rights) and the defendant agrees in advance to the admis-

sion of the results of a polygraph test regardless of the outcome,

the judge, after first satisfying himself that the examiner is qual-

ified, that the defendant is fit for testing, and that the methods
of testing are satisfactory, may, at his discretion, admit the

results, not as binding or conclusive evidence, but to be consid-

ered by the jury along with other evidence as to innocence or

guilt.

It must be noted, before discussing the impact of the decision,

that Juvenile did not overrule Fatalo. The court was unwilling

to say that the "general acceptability" standard enunciated in

Fatalo had been met, and that polygraph tests had reached the

stage where it would be subject to those rules of evidence

applied to other forms of "acceptable expert scientific evi-

dence". The court limited admissibility to narrow circumstances,

and attempted to limit its weight, but is was still the first time

that an appellate court, either federal or state, had allowed

admission of such evidence under any conditions at the motion

of only one of the parties. (NO STIPULATION)

We shall not give a detailed history of the polygraph ques-

tion. However, it is helpful to touch upon some cases which

have treated the problem. The history of the fight to gain

acceptance for the polygraph dates from Frye v. United States,

293 F. 1013 (D.C. Cir. 1923). The court denied admission of

the results of the Marston systolic blood pressure deception test

since "(the) test had not yet gained such standing and scientific

recognition among physiological and psychological authorities

as would justify the courts in admitting expert testimony de-

duced from the discovery, development, and experiments thus

far made." Although, as Professor McCormick pointed out, this

test is ordinarily used for judicial notice of scientific facts and

not as a criterion for the admission of scientific evidence, most
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courts adhered to this test, e.g., Tyler v. United States, 193 F.

2d 24 (1951), cert, denied, 343 U.S. 908 (1953); United States

V. Wainwright, 413 F. 2d 796 (10th Cir), cert, denied, 396 U.S.

1009 (1969); Commonwealth v. Fatah, 346 Mass. 266, 191 NE
2d 479 (1963). However, as the court noted in Wainwright, little

attempt had been made in prior cases to offer relevant expert

testimony relating to the probative value of such evidence. (It is

submitted that it was this "probative value" concept which

moved the Supreme Judicial court to its decision in Com. v. A
Juvenile although it still clung to the general acceptance lan-

guage). Some recent federal and state court cases have accepted

the polygraph results in limited circumstances even without stip-

ulation of the parties, e.g.. United States v. DeBentham, 348 F.

Supp. 1377 (D. Col.) affd, 470 F. 2d 1367 (9th Cir. 1972),

cert, denied, 412 U.S. 907 (1973) (holding the evidence inad-

missible but noting that it could have been admitted if the

defendant had laid foundation evidence as to its "probative

value".)

United States v. Ridling, 350 F. Supp. 90 (E.D. Mich. 1972)

(evidence ruled admissable, rejecting "general acceptance"

standard and concerned with probative value). See also, State

V. Valdez, 91 Ariz. 274, 371 P. 2d 894 (1962); State v. Alder-

ette, 521 P. 2d 138 (N. App. 1974). However, the majority of

courts are still unwilling to admit this as evidence because of the

"general acceptance" theory. Some courts have admitted this

evidence where both parties have so stipulated in advance, sub-

ject to the discretion of the trial judge, but none, on an appellate

level, have allowed unstipulated admission on the motion of one

party. This is the great significance of Juvenile. See State v.

Stanislawski, 62 Wis. 2d 730, 216 NW 2d 8 (1974).

Thus, we have established, that despite its limited holding,

the Juvenile decision has opened new horizons in the question

of polygraph admissibility. A defendant may, upon proper foun-

dation evidence, seek to admit the results if he agreed in ad-

vance regardless of the outcome. While the court was unwilling to

generally accept the test it did hold that a proper determination

of the reliability and competence of the test and examiners

could be achieved by the trial judge's close scrutiny. However,

the court was unwilling and perhaps unable to set minimum
standards to guide the trial judges discretion. This is one of Jus-

tice Quirico's major contentions in his dissent. In fact. Justice
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Quirico submits that more study is needed in the area of poly-

graph concerning standards of examiners, the possible effect the

scientific aura will have on jurors, and in general the reliability

of the polygraph concept. There is great weight in these argu-

ments and yet the court is probably not able to set the kinds of

guidelines that Justice Quirico seeks. The Juvenile case has

opened a Pandora's box of troublesome questions as to admissi-

bility of the polygraph and it will be interesting to see how var-

ious trial court judges handle the very broad discretionary

power granted to them.

Polygraph Evidence Problems During Trial

( 1

)

EFFECT ON THE JURY
The first potential problem is the effect of the evidence on the

jury. In fact even the court in the Ridling case which allowed

admission though unstipulated, limited its use to nonjury situa-

tions due to the great weight the opinions may have with the

jury. There is a serious problem as Justice Quirico indicated as

to whether a jury, though properly instructed, will consider the

polygraph results as scientifically conclusive. The statistics on

reliability are not beyond a reasonable doubt. There is no

empirical data available at this time which will give us a clue as

to how this does affect a jury. The jury can not be permitted to

decide the case on the evidence of a machine.

(2) QUALIFICATIONS OF THE EXAMINER
A second essential question is how the trial judge can deter-

mine whether an examiner is qualified. Obviously, the examin-

er's expertise will play a large role in the determination of the

reliability of the test. Without any professional standards or

state licensing requirements, this may be an impossible task

unless the court appoints an expert to so determine. Ridling,

350 F. Suppl. at 96. A possible solution would be legislation

regulating polygraph examiners. See, e.g., 111. Rev. Stats Ch. 38,

§§202-1 to 202-30 (1973). At this time Massachusetts doesn't

have these standards.

(3) THE FIFTH AMENDMENT RIGHTS

The option given to defendant guarantees that it is only upon

his voluntary motion that the test be administered — This very

fact protects his self-incrimination rights. This does raise some
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serious practical problems which Justice Kaplan noted in his

dissent.

(B) PLEA AGREEMENTS IN CRIMINAL CASES

For the past three or four years we have recommended the

formal recognition of plea agreements between the defendant

and the prosecutor wherein the defendant agrees to plea guilty

in return for the promise of the prosecutor to recommend a sent-

ence which may be realistically acceptable to the defendant.

Statistics demonstrate that 90% (some say as much as 95%)
of all criminal cases are disposed of by a guilty plea. These sta-

tistics remain constant during most of the 20th century.

Plea Agreements are arranged in every court in Massachusetts

in which criminal cases are tried, and during every day of a

criminal session. They are not some novel procedure which was
recently invented; they are an integral part of the judicial sys-

tem. In Brady v. United States, 397 U.S. 742, the U.S. Supreme
Court said that the prevalence of guilty pleas, and the explana-

tion for this, does not necessarily validate those pleas or the sys-

tem which produces them. The court went on to say that it

could not be said that the plea arrangement procedure is uncon-

stitutional. The State extends a benefit to the accused individual

who in turn extends a substantial benefit to the State. The
accused demonstrates by his guilty plea that he is ready and
willing to admit a crime and to enter the correctional process in

a frame of mind that affords hope for success in rehabilitation

in a shorter period of time than might otherwise be necessary.

Despite these noble words, the accused pleads guilty so he
will get a "break". There are many who claim that this proce-

dure is completely wrong; they say that every person should be

tried and dealt with only on the basis of what is proven against

them.

The single facet of the plea agreement procedure which
causes members of the judiciary not to accept it is the fact that a

judge must become involved in the "bargaining". We have

pointed out before that the judge does not strike the bargain and
that he may reject the arrangement out of hand. In such

arrangements the judge who is asked to consider approval of the

plea agreement is not supposed to try the accused but rather to
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have the case assigned to some other judge in the event the

arrangement is not approved.

The prosecutor can not now "guarantee" the disposition even

if acting in the utmost good faith. The judge may reject the

argument of the prosecutor that the accused should get a Ught

sentence. Under the proposals we have made, this element of

risk would not be present. If the accused did not get the disposi-

tion agreed upon, or something less severe, he could withdraw

his guilty plea and go to trial before another judge who would

never know that he had tried to enter a guilty plea; and cer-

tainly would never have heard any admissions that the accused

might possibly have made.

In the new Federal Rules of Criminal Procedure, in the ver-

sion which was to have been effective August 1, 1974, Rule 11

provided for plea arrangements in the following manner: —

(c) Advice to defendant. The court shall not accept a plea

of guilty or nolo contendere without first, by addressing the

defendant personally in open court, informing him of and deter-

mining that he understands the following:

(1) the nature of the charge to which the plea is offered; and

(2) the mandatory minimum penalty provided by law, if any,

and the maximum possible penalty provided by law for the

offense to which the plea is offered; and

(3) that the defendant has the right to plead not guilty, or to

persist in that plea if it has already been made; and

(4) that if he pleads guilty or nolo contendere there will not

be a further trial of any kind, so that by pleading guilty or nolo

contendere he waives the right to a trial.

(d) Insuring that the plea is voluntary. The court shall

not accept a plea of guilty or nolo contendere without first, by

addressing the defendant personally in open court, determining

that the plea is voluntary and not the result of force or threats or

of promises apart from a plea agreement. The court shall also

inquire as to whether the defendant's willingness to plead guilty

or nolo contendere results from prior discussions between the

attorney for the government and the defendant or his attorney.

(e) Plea agreement procedure.

(1) In general. The attorney for the government and the

attorney for the defendant or the defendant when acting pro se

may engage in discussions with a view toward reaching an
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agreement that, upon the entering of a plea of guilty or nolo

contendere to a charged offense or to a lesser or related offense,

the attorney for the government will move for dismissal of other

charges, or will recommend or not oppose the imposition of a

particular sentence, or will do both. The court shall not partici-

pate in any such discussions.

(2) Notice of such agreement. If a plea agreement has

been reached by the parties which contemplates entry of a plea

of guilty or nolo contendere in the expectation that a specific

sentence will be imposed or that other charges before the court

will be dismissed, the court shall require the disclosure of the

agreement in open court at the time the plea is offered. There-

upon the court may accept or reject the agreement, or may
defer its decision as to acceptance or rejection until there has

been an opportunity to consider the presentence report.

(3) Acceptance of plea. If the court accepts the plea

agreement, the court shall inform the defendant that it will

embody in the judgment and sentence the disposition provided

for in the plea agreement or another disposition more favorable

to the defendant than that provided for in the plea agreement.

(4) Rejection of plea. If the court rejects the plea agree-

ment, the court shall inform the parties of this fact, advise the

defendant personally in open court that the court is not bound

by the plea agreement, afford the defendant the opportunity to

then withdraw his plea, and advise the defendant that if he per-

sists in his guilty plea or plea of nolo contendere the disposi-

tion of the case may be less favorable to the defendant than that

contemplated by the plea agreement.

(5) Time of plea agreement procedure. Except for

good cause shown, notification to the court of the existence of a

plea agreement shall be given at the arraignment or at such

other time, prior to trial, as may be fixed by the court.

(6) Inadmissibility of plea discussions. Evidence of a

plea of guilty, later withdrawn, or a plea of nolo contendere, or

of an offer to plead guilty or nolo contendere to the crime

charged or any other crime, or of statements made in connection

with any of the foregoing pleas or offers, is not admissible in

any civil or criminal proceeding against the person who made
the plea or offer.

(f) Determining accuracy of plea. Notwithstanding the

acceptance of a plea of guilty, the court should not enter a judg-

ment upon such plea without making such inquiry as shall sat-

isfy it that there is a factual basis for a plea.
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(g) Record of proceedings. A verbatim record of the

proceedings at which the defendant enters a plea shall be made
and, if there is a plea of guilty or nolo contendere, the record

shall include, without limitation, the court's advice to the

defendant, the inquiry into the voluntariness of the plea includ-

ing any plea agreement, and the inquiry into the accuracy of a

guilty plea.

Conclusion

While we generally approve of the proposed Federal Rule
above stated, we have a slightly different attitude in regard to

the first step of the procedure which involves the judge. We too

agree that in none of the initial stages should the judge partici-

pate. Under our version which is printed at page 118 of our

48th report for 1972, the tentative plea agreement would first

be presented to a judge in chambers in the presence of the prose-

cutor, the defendant, his counsel, the clerk and the court stenog-

rapher. The judge would consider the matter fully and advise

the defendant if he would accept the agreement. If he did

accept, the entire group would repeat the procedure in open court

in a public session and with a record. If the agreement were re-

jected, the rights of the defendant to a trial free from pre-trial

publicity would be preserved. The Federal proposal does not

have this aspect of two hearings.

We again recommend the formal recognition of plea agree-

ments.

(C) SEARCHES INCIDENTAL TO ARREST
Chapter 508 of the Massachusetts General Laws (1974) is

subject to varying interpretations. In order to deal effectively

with our contention that the statute must be amended, we must

analyze the language of the statute to determine that interpreta-

tion which is consonant with the legislative intent. We concede

from the outset that there is no constitutional principle which

denies to the state the right to create laws dealing with Fourth

Amendment rights which are even more restrictive than the

existing federal interpretations. Such a statute may, in fact,

create unreasonable and even unsafe strictures upon effective

law enforcement.

A possible reading of the statute is that only such evidence

that can be categorized as fruits, instrumentalities or contra-

band of the crime for which the arrest was made, may be
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admissible in evidence. Thus, any evidence which is uncon-

nected to the crime, or is simply the result of a search to remove
weapons is inadmissible unless there was some independent

probable cause which made the search for matter unrelated to

the crime valid (assuming some exigent circumstances). This

interpretation would effectively wipe out the "plain view" doc-

trine which the court had reaffirmed in Coolidge v. New Hamp-
shire, 403 U.S. 443 (1971). Thus, leaving aside any questions

of the inadvertent nature of the discovery any evidence would

be inadmissible unless related to the crime. (We mention this

question of inadvertence since Professor Weinreb chose to use

the term "unexpectedly" in conjunction with the discussion of

plain view. This seems to suggest the necessity of inadvertence

in the permissible scope of a Chimel search. Chimel v. California,

395 U.S. 763 (1969). Coolidge held that this was not necessary

within the acceptable scope of a Chimel search). We suggest this

interpretation as a possible reading of the statute but it is hardly

consonant with the purpose of the legislation. Therefore, it is

submitted that this interpretation, which effectively emasculates

the "plain view" doctrine, is untenable. Therefore, to this extent,

we think that Professor Weinreb' s analysis of the statute is cor-

rect. (Mass. Lawyers Weekly, September 30, 1974, p. 19.)

The better reading of the statute is that it requires an inde-

pendent determination after lawful arrest as to whether the

crime for which the person was arrested is such that there would
be instrumentalities or fruits connected to the crime or in the

alternative whether there is probable cause to search for weap-
ons, (a necessary extension of this argument would be that if it

were a lesser crime then perhaps the officer would be limited to

a frisk type search for weapons as enunciated by Terry v. Ohio,

392 U.S. 1 (1968), which dealt with situations where there was
no probable cause to arrest. See United States v. Robinson, 414
U.S. 218 (1973) (Marshall, J., dissenting). Thus, if there were
no probable cause to search (adding a new element to the search

incident to arrest) then any evidence found, which was uncon-
nected to the crime would be inadmissible even though it was in

"plain view". This interpretation is probably the closest to the

legislative intent, which we submit was to adopt the position of

the dissent in Robinson, and the Circuit Court of Appeals for

the District of Columbia. This is also the reading espoused by
Professor Weinreb, "(t) he plain meaning of the statute is that if
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a search is lawful and property is lawfully seized, the property is

admissible as evidence even if it is not within the category that
prompted the search", (emphasis original). While we are not sure

that this is the "plain meaning", we do think that this is the best
interpretation.

Assuming that this is the proper interpretation of the statute

we now think that it should be amended for two concommitant
reasons.

a) it does not comport to the principles set out in Robinson.

b) it creates an undue burden upon law enforcement officers.

Although the statute is not per se unconstitutional, it is not com-
patible with the realities of our law enforcement system.

Fully cognizant of the Weinreb estimate, we must first discuss

the principles established by Robinson, in dealing with searches

incident to lawful arrest. Robinson held that it was a well settled

principle that a search incident to lawful arrest is a traditional

and uncontroverted exception to the warrant requirement of the

Fourth Amendment. Within the ambit of this doctrine a search

may be made of the person of the arrestee and the area within

the control of the arrestee by virtue of the lawful arrest (we
needn't discuss the question of custodial arrest), Weeks v.

United States, 232 U.S. 383, 392 (1914); Agnello v. United

States, 269 U.S. 20, 30 (1925); Chimel v. California, 395 U.S.

752, 762-63 (1969); Gustafson v. Florida, 414 U.S. 260
(1973). Commonwealth v. Wilbur, 353 Mass. 376, 379, 231
NE 2d 919, 921 (1967); Note, Search is Incidental to a Valid

Arrest, 4 Suff. L. Rev. 148 (1969). Robinson did not accept the

contention of the lower court, 471 F. 2d 1082, that where no
further evidence of the crime could be obtained in the search of

the arrestee, only a search for weapons in line with Terry could

be justified. Robinson held that this approach was not sup-

ported by Terry, which in fact recognized a fundamental dis-

tinction between search incident to arrest and a limited search

for weapons.

Robinson reversed the lower court on several grounds. They
held that the reason for justification to search incident to lawful

arrest depended on the need to disarm as well as the need to

preserve valuable evidence. Thus, they urged that the absence of
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probable evidence or instrumentalities did not make the limited

Terry search applicable. Alternatively, they held that there was
no validity to the premise that we must limit the scope of search

for weapons on the mere speculation or assumption that a per-

son charged for a lesser offense is less likely to be armed. The
court also felt that there could not be a case by case adjudica-

tion to determine whether one of the fundamental reasons for

search was present in each case.

It is quite obvious that Professor Weinreb, along with Justice

Marshall, does not agree with this ruling. Weinreb wishes to add

the element of probable cause to the search incident to the ar-

rest exception. He bases this upon the rationale that this does

not deprive law enforcement of any evidence it may lawfully

find, but rather simply guarantees that the authority to search

will be limited "to occasions when a search is reasonably related

to the circumstances of the arrest". This merely restates the opin-

ion of Justice Marshall who felt that the validity of a warrant-

less search can be decided only within the factual context of

each case. While in theory this principle is commendable it

greatly increases the burden upon the police. In addition, we do

not think that this is supported by principles that have evolved

in the search incident to arrest context.

The process of search incident to arrest is an ''ad hoc" deter-

mination made in extenuating circumstances. It should not be a

process that is to be analyzed step by step. There is no practical

way that an officer can make the two-step determination

required by statute: a) is there probable cause to believe I'll find

fruits; b) should I expect weapons or must I merely pat down
the arrestee in accordance with Terry? As Mr, Foundas^ suggests

this may indeed be a dangerous situation in addition to the

inherent impracticality. In this era of violence, there is no legiti-

mate reason to assume that a man convicted of speeding will not

be: a) carrying a weapon and; b) willing to use it.

In addition to these practical problems, we contend that this

statute does not reflect the basic doctrines espoused by the

Supreme Court. We submit that although search incident to

arrest is based upon: 1) the need to disarm and; 2) the need to

discover and preserve evidence, it does not depend theoretically

upon what a court may decide was the probability in the arrest

that a weapon or fruits would be found on the person of the
'Mr. Foundas is a legal advisor for the Boston Police Department.
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arrestee— Rather, we submit that a search incident to arrest is

a reasonable intrusion under the Fourth Amendment and needs

no threshold justification but rather should be limited only in

those areas where reasonable men wouldn't expect to find fruits

or weapons. Therefore, relying on this basic doctrine and upon
the theory that a police officer cannot and should not be forced

to make a probable cause determination after a valid arrest (at

least as regards weapons) we conclude that this statute should

be amended. We cannot agree with the contention of Professor

Weinreb that the police will not be denied the use of very valua-

ble evidence given the chaos that will result from this statute.

More importantly the potential danger to the arresting officer

outweighs the intrusion on the individual rights of the arrestee.

In discussing an amendment to the statute we must first con-

sider our major objectives and our aims.

There is inherent ambiguity in the statute starting with the

phrase "and removing". This language suggests that absent prob-

able cause to search for fruits, a Terry frisk must be made and

then only a removal of those articles uncovered by the frisk

which might in fact be weapons— It is this element of the stat-

ute which is unpalatable— There is a solid basis for the ration-

ale that there should not be a search for fruits and

instrumentalities when the crime is such that a reasonable man
would not expect the fruits to be on the person in control of the

arrestee — However, there is no clear cut method of determin-

ing the likelihood of the presence of a weapon on the person of

the arrestee — This is our primary objection. It is this element

of the statute derived from Marshall's dissent which is disturb-

ing— However, we realize that by amending the statute so as to

grant full search for weapons, we will restrict the effectiveness

of the first provision in light of the "plain view" doctrine. How-
ever, specific and precise language will at least eliminate fact

patterns such as Robinson, where there could be no possible

reason to search the cigarette pack either for contraband or for

weapons.

To summarize: 1) Although there is nothing in case law

which supports the requirement of a probable cause element in

regard to fruits, this does have some validity. Therefore, it sug-

gests that we keep it as part of the statute.
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2) A search should be allowed for weapons in all custodial

arrest situations.

3) The scope of this search should be limited to those areas

and materials which may in fact secrete a weapon.

Thus we eliminate only that element which dictates that the

officer have reasonable belief that a weapon exists. These seem

to be the principles essential to the search incidental to arrest.

We recommend the following 1975 Draft Act:

1975 DRAFT ACT

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 A search conducted incident to lawful, custodial arrest may be

2 made for the purposes of seizing fruits, instrumentalities, con-

3 traband and other evidence of the crime for which the arrest has

4 been made, in order to prevent its destruction or concealment. A
5 search may also be conducted, incident to lawful, custodial

6 arrest, for any weapons that the arrestee might use to resist

7 arrest or effect this escape.

8 A search is prohibited only in those specific areas where no

9 reasonable man would suspect the presence of fruits, instrumen-

10 talities, contraband or other evidence of the crime for which the

1

1

arrest was made, or in those areas where no reasonable man
12 would expect the presence of weapons. Property seized as a

1

3

result of a search in violation of the provisions of this paragraph

14 shall not be admissable in evidence in criminal proceedings.

Generally, these additions would eliminate the problems

involved for law enforcement. It operates as a direct reaction to

the fact pattern in Robinson rather than to the rationale sup-

porting searches incident to arrest.
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V. TORTS

A. Sovereign Immunity Must be Modified

B. Emergency Care— Exemption from Liability

C. Limitations on Actions against Contractors and Others for

Negligence

D. Children's Claims against Foster Parents

(A) SOVEREIGN IMMUNITY MUST BE MODIFIED

HOUSE (1974) No. 283

AN ACT ABOLISHING THE DOCTRINE OF SOVEREIGN IMMU-
NITY.

Be it enacted by the Senate and Houst of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION 85 of Chapter 23 1 is hereby amended by add-

2 ing the following Section 85N: —
3 Section 85N — Sovereign immunity shall not be a

4 defense in any action against the commonwealth and its

5 political subdivisions, including counties, cities and towns.

6 This Act shall take effect on January 1, 1975 and shall

7 apply only to causes of actions arising on or after said

8 date.

HOUSE (1974) No. 2396

AN ACT ABOLISHING THE DEFENSE OF MUNICIPAL IMMU-
NITY.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION 1 . Chapter 23 1 of the General Laws is here-

2 by amended by inserting after section 85N, added by chap-

3 ter 242 of the acts of 1972, the following section:—
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4 Section 85O. It shall not constitute a defense to any

5 cause of action based on tort brought against any city or

6 town of the Commonwealth that said city or town is or at

7 the time the cause of action arose was immune from liabil-

8 ity because of its status as a municipal corporation or

9 other governmental unit.

1 SECTION 2. Section 850 of chapter 23 1 of the Gen-
2 eral Laws, inserted by section one of this act, shall be

3 effective with respect to any cause of action based in tort

4 brought by or on behalf of any person against any city or

5 town by writ or complaint dated on or after January first,

6 nineteen hundred and seventy-two, and with respect to

7 said matters the common law defense of municipal immu-
8 nity is hereby abolished.

HOUSE (1974) No. 2964

AN ACT ESTABLISHING LIMITED LIABILITY OF THE COMMON-
WEALTH AND ITS POLITICAL SUBDIVISIONS IN ACTIONS
OF TORT.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 34 of the General Laws is here-

2 by amended by inserting after section 1 thereof the follow-

3 ing:—
4 Section 1A . The counties shall be liable in an action at

5 law for the torts of their officers, whether elected or

6 appointed, and their employees committed within the

7 scope of their official duties or employment. Liability

8 under this section shall be limited to ten thousand dollars

9 for any plaintiff in such action.

1 SECTION 2. Chapter 40 of the General Laws is hereby

2 amended by inserting after section lA thereof the follow-

3 ing section:—
4 Section 1 B. Cities and towns shall be liable in an action

5 at law for the torts of their officers, whether elected or

6 appointed, and their employees committed within the

7 scope of their official duties or employment. Liability

8 under this section shall be limited to ten thousand dollars

9 for any plaintiff in such action.
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1 SECTION 3. Section 1 of chapter 258 of the General

2 Laws is hereby amended by adding at the end thereof the

3 following paragraph: —
4 The commonwealth shall be liable in an action at law

5 which may be commenced in the district courts or the

6 superior court for the torts of its officers, whether elected

7 or appointed, and its employees committed within the scope

8 of their official duties or employment, and any judgment
9 entered against the commonwealth in such an action shall

10 be paid in the manner provided by section three of this

1

1

chapter. Liability under this section shall be limited to ten

1

2

thousand dollars for any plaintiff in such action.

1 SECTION 4. Chapter 258 of the General Laws is here-

2 by amended by striking out section 3, as most recently

3 amended by chapter 5 1 8 of the acts of 195 1 , and inserting

4 in place thereof the following section: —
5 Section 3. If final judgment or final decree is entered in

6 favor of the petitioners, plaintiff or parties other than the

7 commonwealth, the clerk of the court where such judgment
8 or decree is entered, shall within seven days after the final

9 disposition of the case, transmit a certified copy of the

1 docket entries and a certificate of such judgment or entry

11 of such decree showing the amount due from the common-
12 wealth, to the comptroller who shall notify the governor,

13 who shall draw his warrant for such amount on the state

14 treasurer, who shall pay the same from any appropriation

1

5

made for this purpose by the General Court.

1 SECTION 5. This act shall not be effective until two

2 years after its day of passage.

HOUSE (1974) No. 5076

AN ACT ESTABLISHING LIMITED LIABILITY OF THE COMMON-
WEALTH AND ITS POLITICAL SUBDIVISIONS IN ACTIONS
OF TORT.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION 1 . Chapter 34 of the General Laws is here-

2 by amended by inserting after section 1 thereof the follow-

3 ing:—
4 Section lA The counties shall be liable in an action at

5 law for the torts of their officers, whether elected or
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6 appointed, and their employees committed within the

7 scope of their official duties or employment. Liability

8 under this section shall be limited to twenty-five thousand

9 dollars for any plaintiff in such action.

1 SECTION 2. Chapter 40 of the General Laws is hereby

2 amended by inserting after section 1A thereof the follow-

3 ing section: —
4 Section IB. Cities and towns shall be liable in an action

5 at law for the torts of their officers, whether elected or

6 appointed, and their employees committed with the scope

7 of their official duties or employment. Liability under this

8 section shall be limited to twenty-five thousand dollars for

9 any plaintiff in such action.

1 SECTION 3. Section 1 of chapter 258 of the General

2 Laws is hereby amended by adding at the end thereof the

3 following paragraph: —
4 The commonwealth shall be liable in an action at law

5 which may be commenced in the district courts or the

6 superior court for the torts of its officers, whether elected

7 or appointed, and its employees committed within the

8 scope of their official duties or employment, and any judg-

9 ment entered against the commonwealth in such an action

10 shall be paid in the manner provided by section three of

1

1

this chapter. Liability under this section shall be limited to

12 twenty-five thousand dollars for any plaintiff in such

1

3

action.

1 SECTION 4. Chapter 258 of the General Laws is here-

2 by amended by striking out section 3, as most recently

3 amended by chapter 5 1 8 of the acts of 1 95 1 , and inserting

4 in place thereof the following section: —
5 Section 3. If final judgment or final decree is entered in

6 favor of the petitioners, plaintiff or parties other than the

7 commonwealth, the clerk of the court where such judgment

8 or decree is entered, shall within seven days after the final

9 disposition of the case, transmit a certified copy of the

10 docket entries and a certificate of such judgment or entry

11 of such docket showing the amount due from the common-
12 wealth, to the comptroller who shall notify the governor,

13 who shall draw his warrant for such amount on the state

14 treasurer, who shall pay the same from any appropriation

1

5

made for this purpose by the General Court.

1 SECTION 5. This act shall not be effective until two
2 years after its day of passage.
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HOUSE (1974) No. 5087

AN ACT ESTABLISHING LIMITED LIABILITY OF THE COMMON-
WEALTH AND ITS POLITICAL SUBDIVISIONS IN ACTIONS
OF TORT.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION 1 . Chapter 34 of the General Laws is here-

2 by amended by inserting after section 1 thereof the follow-

3 ing:—
4 Section lA. The counties shall be liable in an action at

5 law for the torts of their officers, whether elected or

6 appointed, and their employees committed within the

7 scope of their official duties or employment. Liability

8 under this section shall be limited to ten thousand dollars

9 for any plaintiff in such action.

1 SECTION 2. Chapter 40 of the General Laws is hereby

2 amended by inserting after section 1A thereof the follow-

3 ing section:—
4 Section IB. Cities and towns shall be liable in an action

5 at law for the torts of their officers, whether elected or

6 appointed, and their employees committed within the

7 scope of their official duties or employment. Liability

8 under this section shall be limited to ten thousand dollars

9 for any plaintiff in such action.

1 SECTION 3. Section 1 of chapter 258 of the General

2 Laws is hereby amended by adding at the end thereof the

3 following paragraph:—
4 The commonwealth shall be liable in an action at law

5 which may be commenced in the district courts or the

6 superior court for the torts of its officers, whether elected

7 or appointed, and its employees committed within the

8 scope of their official duties or employment, and any judg-

9 ment entered against the commonwealth in such an action

10 shall be paid in the manner provided by section three of

1

1

this chapter. Liability under this section shall be limited to

12 ten thousand dollars for any plaintiff in such action.

1 SECTION 4. Chapter 258 of the General Laws is here-

2 by amended by striking out section 3, as most recently

3 amended by chapter 5 1 8 of the Acts of 1 95 1 , and inserting

4 in place thereof the following section: —
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5 Section 3. If final judgment or final decree is entered in

6 favor of the petitioners, plaintiff or parties other than the

7 commonwealth, the clerk of the court where such judgment
8 or decree is entered, shall within seven days after the final

9 disposition of the case, transmit a certified copy of the

1 docket entries and a certificate of such judgment or entry

1

1

of such decree showing the amount due from the common-
12 wealth, to the comptroller who shall notify the governor,

13 who shall draw his warrant for such amount on the state

14 treasurer, who shall pay the same from any appropriation

1

5

made for this purpose by the General Court.

1 SECTION 5. This act shall not be effective until two
2 years after its day of passage.

HOUSE (1974) No. 5090

AN ACT ESTABLISHING A TORT CLAIMS PROCEDURE FOR THE
COMMONWEALTH OF MASSACHUSETTS, ITS OFFICERS
AND EMPLOYEES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 258 of the General Laws is here-

2 by amended by striking sections lA, IB and IC and in-

3 serting in place thereof the following sections:

4 Section lA. As used in this chapter the term — "State

5 Agency" includes any department, office, commission,

6 committee, council, board, division, bureau, institution,

7 executive office, officer or other agency within the execu-

8 tive department but does not include any contractor with

9 the commonwealth.

10 "Employee of the commonwealth" includes officers or

1

1

employees of any agency, and persons acting on behalf of

12 an agency in an official capacity, temporarily or perma-

13 nently in the service of the commonwealth, whether with

14 or without compensation.

1

5

Section 1 B. The commonwealth shall be liable, respect-

16 ing the provisions of this chapter relating to tort claims, in

1

7

the same manner and the same extend as a private individ-

18 ual under like circumstances, but shall not be liable for

19 interest prior to judgment or for punitive damages, or for

20 any amount in excess of $100,000.

21 Section IC. The secretary of each executive office

22 established by section 2 of chapter 6A of his designee, in
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23 accordance with regulations prescribed by the attorney

24 general, may consider, ascertain, adjust, determine, com-

25 promise and settle any claim for money damages against

26 the commonwealth for injury or loss of property or per-

27 sonal injury or death caused by the negligent or wrongful

28 act or omission of an employee of any agency within the

29 executive office, while acting within the scope of his office

30 of employment, under circumstances where the common-
3

1

wealth, if a private person, would be liable to the claimant

32 in accordance with the laws of the commonwealth; pro-

33 vided, that any award, compromise, or settlement in excess

34 of $2,500,000 but less than $5,000 shall be effected only

35 with the prior written approval of the attorney general or

36 his designee, and also that no award, compromise or settle-

37 ment shall exceed $5,000.

38 Any such awards, compromise, settlement or determina-

39 tion shall be final and conclusive on all officers of the

40 commonwealth, except when procured by means of fraud.

4

1

Payment of any award shall be made in a manner simi-

42 lar to judgments under section 3.

43 The acceptance by the claimant of any such award,

44 compromise or settlement shall be final and conclusive on
45 the claimant, and shall constitute a complete release of any

46 claim against the commonwealth and against the employee
47 of the commonwealth whose act or omission gave rise to

48 the claim, by reason of the same subject matter.

49 Section ID An action shall not be instituted upon a

50 claim against the commonwealth for money damages for

51 injury or loss of property or personal injury or death

52 caused by the negligent, wrongful act or omission of any

53 employee of any agency, while acting in the scope of his

54 employment, unless the claimant shall have first presented

55 his claim to the secretary of the executive office responsi-

56 ble for the agency of such employee and his claim shall

57 have been finally denied by such secretary in writing and

58 sent by certified or registered mail. The failure of a secre-

59 tary to make final disposition of a claim within six months

60 after it is filed shall, at the option of the claimant any time

61 thereafter, be deemed a final denial of the claim for pur-

62 poses of this section. The provisions of this section shall

63 not apply to such claims as may be asserted by third-party

64 complaint, cross-claim or counter-claim.

65 Disposition of any claim by the attorney general or the

66 secretary of the executive office shall not be competent

67 evidence of liability or amount of damages.

68 Section IE. The judgment in an action under section 1

69 of this chapter based on a negligent or a wrongful act or

70 omission of any employee of the commonwealth, while

7

1

acting within the scope of his employment, shall constitute
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72 a complete bar to any action by the claimant, by reason of

73 the same subject matter, against the employee of the gov-

74 emment whose act or omission gave rise to the claim.

75 Section IF. The attorney general or his designee may
76 arbitrate, compromise or settle any claim cognizable under

77 section IB of this chapter, after commencement of an

78 action thereon, provided that any such compromise in ex-

79 cess of $5,000 must be approved by a judge of the supe-

80 rior court.

8

1

Section 1 G. No attorney shall charge, demand, receive,

82 or collect for services rendered, fees in excess of 25% of

83 any judgment rendered pursuant to section 1 for claims

84 filed under section IB of this chapter, or any settlement

85 made pursuant to section IF of this chapter, or in excess of

86 20% of any award, compromise or settlement made pur-

87 suant to section IC of this chapter.

88 Any attorney who charges, demands, receives, or col-

89 lects for services rendered in connection with such claim

90 any amount in excess of that amount allowed under this

91 section, if any recovery be had, shall be fined not more
92 than $2,000 or imprisoned not more than one year, or

93 both.

94 Section 1 H. The authority of any agency to sue and be

95 sued in its own name shall not be construed to authorize

96 suits against such agency or claims which are cognizable

97 under section IB of this chapter, and the remedies pro-

98 vided by this chapter shall be exclusive.

99 The remedy against the commonwealth provided by sec-

100 tions IB and IC of this chapter for injury or loss of prop-

101 erty or personal injury or death, resulting from the

102 operation by any employee of the commonwealth of any

103 motor vehicle while acting within the scope of his office or

104 employment, shall hereafter be exlusive of any other civil

105 action or proceedings by reason of the same subject matter

106 against the employee or his estate whose act or omission

107 gave rise to the claim.

108 The attorney general shall defend any civil action or

109 proceeding brought in any court against any employee of

110 the commonwealth or his estate for any such damage or

1 1

1

injury. The employee against whom such civil action or

1 1

2

proceeding is brought shall deliver within such time after

113 date of service or knowledge of service as determined by

114 the attorney general, all process served upon him or an

1 1

5

attested true copy thereof to his immediate superior or to

1 1

6

whomever was designated by the head of his department to

1 1

7

receive such papers and such person shall promptly fur-

1 1

8

nish copies of the pleadings and process therein to the at-

1 19 torney general, to the head of his employing agency, and to

120 the secretary of the responsible executive office.
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121 The attorney general may compromise or settle any

122 claim asserted in such civil action or proceeding in the

123 manner provided in section IF, and with the same effect.

1 SECTION 3. Section 2 of said Chapter 258, as appear-

2 ing in the Tercentenary Edition, is hereby amended by
3 striking out the last sentence.

1 SECTION 4. This act shall take effect on January 1,

2 1975 and shall apply to causes of action arising on or after

3 said date.

Discussion

In Morash & Sons, Inc. v. Commonwealth, 1973 A.S. 785,

286 N.E. 2d 461 (1973) our Supreme Judicial Court com-
mented as follows:—

There are persuasive reasons why the governmental immunity

doctrine applicable to the Commonwealth and its subdivisions

should be abolished. We conclude that there are also good and

controlling reasons why, at this time, this court should not abro-

gate the doctrine. Preferably the change should be accomplished

by legislation.

Clearly, there should be limits to governmental liability and

exceptions to the rule of liability, based upon considerations of

justice and public policy. We believe the Legislature should be

afforded an opportunity to do this by a comprehensive statute. If

immunity is abrogated by the court, limits and exceptions must

be established in good order thereafter by an attenuated case by

case process.

As has been said, many jurisdictions have abrogated immu-
nity by court ruling. See cases cited in part 2 of this opinion,

supra. However, the need for limits on the liability of govern-

mental units is generally recognized, even where immunity is

judicially abrogated. See, e.g., Campbell v. State, Ind., 284 N.E.

2d 733 at 737. See also Davis, Administrative Law Treatise,

§25. 11; Prosser, Torts (4th ed.) §131. Indeed, in some States

where immunity was judicially discarded, the respective State

Legislature enacted tort claim acts. See, e.g., the California Tort

Claims Act of 1963 (St. 1963, c. 1681; Gov. Code, §810 et

seq.) and Nestle v. Santa Monica, 6 Cal. 3d 920, 932, 101 Cal.

Rptr. 568, 496 P.2d 480; the Local Government and Govern-

mental Employees Tort Immunity Act (111. Rev. Sts. 1966, c.

85) and Amolt v. Highland Park, 52 111. 2d 27, 30-31, 282 N.E.

2d 144. A legislative approach is preferable. For example, we
refer to the Federal Tort Claims Act (28 U.S.C. §§2671-2680

[1970] and its statutory exceptions to liability (28 U.S.C.

§2680 [1970]), such as wrongs arising from discretionary (as

distinguished from ministerial) acts of government workers, and
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wrongs caused by the wilful conduct of such employees. We
have no doubt as to the advisability of abolishing the rule of

government immunity as applied to the Commonwealth and its

political subdivisions, and we have no doubt as to our power to

abolish that doctrine. We refrain at this time, not merely

because we have accepted the doctrine for many years, but

because the comprehensive approach available to the Legisla-

ture is the preferable course.

The Supreme Court of New Hampshire has noted that a com-

plete abrogation of sovereign immunity might result in a

"potentially catastrophic financial burden."

We do not recommend a complete abrogation of the govern-

mental immunity doctrine but rather a limitation on governmen-

tal liability at all levels, and a continuation of the immunity in

certain instances.

We do not suggest that public officials be liable, nor that the

governmental unit be liable for lack of wisdom in the conduct of

the public affairs.

Our proposal consists of three main ideas:—
( 1

)

Sovereign immunity should be limited.

(2) There should be a limit of $20,000 for any single claim.

(3) The legislation should be prospective and there should

be a delay of at least six months after approval by the

Governor before the legislation becomes effective.

In framing our recommendations we have drawn heavily on

the Federal Tort Claims Act, Title 28 U.S.C.A. Sections 2671

et seq. Reference to interpretations under the Federal law will

thus be appropriate.

Our primary concern is that persons who suffer physical inju-

ries, loss of their property, or death be allowed to recover

against the government up to a limit of $20,000.00.

We are mindful of the fact that liability insurance is now
available to municipal sub-divisions of the Commonwealth. If

the Commonwealth finds it appropriate to insure against its new
liability under this legislation, rather than become a self-insurer,

we presume that appropriate arrangements will be made.
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All of the exceptions to governmental liability are to be ap-

plicable at all levels of government from the small town to the

Commonwealth itself. We are to be understood as recommend-

ing that the taxpayers should not be required to pay damages if

a public official is found guilty of slander, libel, or of other tor-

tious conduct within the stated exceptions.

It might be kept in mind by the General Court that if there is

strong opposition to this kind of legislation on the ground that

economies are necessary, such an argument is far outweighed by

the imminent prospect that the Supreme Judicial Court might

sweep the entire governmental immunity away without any lim-

its on liability or exceptions of any kind.

We recommend the following:

1975 DRAFT ACT

TORT CLAIMS PROCEDURE FOR THE COMMONWEALTH OF
MASSACHUSETTS ITS OFFICERS AND EMPLOYEES

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 1 . Definitions

2 As used in this chapter and section 3A(a) of Chapter

3 260, the term "agency of the Commonwealth" includes the

4 executive departments, independent establishments acting

5 as instrumentalities or agencies of the Commonwealth but

6 does not include any contractor with the Commonwealth.

7 "Employee of the Commonwealth" includes officers or

8 employees of any agency of the Commonwealth and per-

9 sons acting on behalf of an agency of the Commonwealth

10 in an official capacity, temporarily or permanently in the

1

1

service of the Commonwealth, whether with or without

1

2

compensation.

13 Section 2. Jurisdiction

14 "The superior court, except as otherwise expressly pro-

1

5

vided, shall have jurisdiction of all claims against the Com-

16 monwealth."

17 For purposes of this section jurisdiction of all claims

18 shall include civil actions on claims against the Common-
19 wealth, for money damages, accruing on or after
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20 , , for injury or loss of property, or

2

1

personal injury or death caused by the negligent or wrong-

22 ful act or omission of any of its officers, whether elected or

23 appointed, or of any employee of the Commonwealth
24 while acting within the scope of his office or employment,

25 under circumstances where the Commonwealth, if a pri-

26 vate person, would be liable to the claimant. The Com-
27 monwealth shall not be liable for interest prior to

28 judgment or for punitive damages, or for any amount in

29 excess of $20,000 on any claim.

30 Section 3. Procedure

3

1

The laws relative to tender offer of judgment and coun-

32 terclaim shall apply to the said action, and the case shall

33 be tried in accordance with the Rules of Civil Procedure

34 by the court with a jury. The plaintiff may waive the right

35 to a jury trial as in other cases. Questions of law may be

36 taken to the Appeals Court, as in other cases, and to the

37 Supreme Judicial Court.

38 Section 3A. Administrative Adjustment of Claims.

39 The head of each agency of the Commonwealth or his

40 designee, in accordance with regulations prescribed by the

41 Attorney General, may consider, ascertain, adjust, deter-

42 mine, compromise, and settle any claim for money dam-

43 ages against the Commonwealth for injury or loss of

44 property or personal injury or death caused by the negli-

45 gent or wrongful act or omission of any officer or

46 employee of the agency while acting within the scope of

47 his office or employment, under circumstances where the

48 Commonwealth, if a private person, would be liable to the

49 claimant.

50 Provided, That any award, compromise, or settlement in

51 excess of $2,500.00 shall be effected only with the prior

52 written approval of the Attorney General or his designee.

53 Subject to the provisions of the laws relating to civil

54 actions on tort claims against the Commonwealth, any

55 such award, compromise, settlement, or determination

56 shall be final and conclusive on all officers of the Com-
57 monwealth, except when procured by fraud.

58 Any award, compromise, or settlement in amount of

59 $2,500 or less made pursuant to this section shall be paid

60 by the head of the agency of the Commonwealth concerned

61 out of appropriations available to that agency. Payment of

62 award, compromise, or settlement in an amount in excess

63 of $2,500 made pursuant to this section or made by the

64 Attorney General in any amount pursuant to Section 3D of

65 this chapter shall be paid in a manner similar to judgments

66 and compromises in like causes and appropriations or

67 funds available for the payment of awards, compromises,

68 or settlements under this chapter.



136 JUDICIAL COUNCIL P.D. 144

69 The acceptance by the claimant of any such award,

70 compromise, or settlement shall be final and conclusive on

7

1

the claimant, and shall constitute a complete release of any

72 claim against the Commonwealth and against the

73 employee of the Commonwealth whose act or omission

74 gave rise to the claim, by reason of the same subject matter.

75 Section 3B. Disposition by Agency of the Common-
lb wealth as prerequisite; evidence.

77 (a) An action shall not be instituted upon a claim against

78 the Commonwealth for money damages for injury or loss

79 of property or personal injury or death caused by the neg-

80 ligent or wrongful act or omission of any officer or

81 employee of the Commonwealth while acting within the

82 scope of his office or employment, unless the claimant

83 shall have first presented the claim to the appropriate

84 agency of the Commonwealth and his claim shall have

85 been finally denied by the agency in writing and sent by

86 certified or registered mail. The failure of an agency to

87 make final disposition of a claim within six months after it

88 is filed shall, at the option of the claimant any time there-

89 after, be deemed a final denial of the claim for purposes of

90 this section. The provisions of this subsection shall not

9

1

apply to such claims as may be asserted under the Massa-

92 chusetts Rules of Civil Procedure by third party com-

93 plaints, cross-claim, or counter-claim.

94 (b) Action under this section shall not be instituted for

95 any sum in excess of the amount of the claim presented to

96 the agency of the Commonwealth, except where the

97 increased amount is based upon newly discovered evidence

98 not reasonably discoverable at the time of presenting the

99 claim to the agency of the Commonwealth, or upon allega-

1 00 tion and proof of intervening facts, relating to the amount

101 of the claim.

102 (c) Disposition of any claim by the Attorney General or

103 other head of a state agency shall not be competent evi-

1 04 dence of liability or amount of damages.

105 Section 3C. Judgment as Bar.

106 The judgment in an action under this chapter shall con-

107 stitute a complete bar to any action by the claimant, by

1 08 reason of the same subject matter, against the employee of

109 the Commonwealth whose act or omission gave rise to the

110 claim.

1 1

1

Section 3D. Compromise.

112 The Attorney General or his designee may arbitrate,

1 1

3

compromise, or settle any claim cognizable under this

1 14 chapter after the commencement of an action thereon.

1 1

5

Section 3E. A ttorneys fees; penalty.

116 No attorney shall charge, demand, receive, or collect for

117 services rendered, fees in excess of 33-V^3 per centum of
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1 1

8

any judgment rendered pursuant to this chapter or any set-

119 tlement made pursuant to section 3D of this chapter, or in

120 excess of 25 per centum of any award, compromise, or

121 settlement made pursuant to section 3A of this chapter.

1 22 For adequate reasons, the court may allow a larger fee.

123 Any attorney who charges, demands, receives, or collects

124 for services rendered in connection with such claim any

125 amount in excess of that allowed under this section, if

126 recovery be had, shall be fined not more than $2,000 or

127 imprisoned not more than one year, or both.

128 Section 3F. Exclusiveness of Remedy.

129 (a) The authority of any agency of the Commonwealth
130 to sue and be sued in its own name shall not be construed

131 to authorize suits against such agency of the Common-
132 wealth on claims which are cognizable under section 1 of

133 this chapter and the remedies provided by this chapter in

134 such cases shall be exclusive.

135 (b) The remedy against the Commonwealth provided

136 by this chapter for injury or loss of property or personal

137 injury or death, resulting from the operation by any

138 employee of the Commonwealth of any motor vehicle

139 while acting within the scope of his office or employment,

140 shall hereafter be exclusive of any other civil action or

141 proceeding by reason of the same subject matter against

142 the employee or his estate whose act or omission gave rise

143 to the claim.

144 (c) The Attorney General shall defend any civil action

145 or proceeding brought in any court against an employee of

146 the Commonwealth or his estate for any such damage or

147 injury; the employee against whom such civil action or

148 proceeding is brought shall deliver within such time after

149 date of service or knowledge of service as determined by

150 the Attorney General, all process served upon him or an

151 attested true copy thereof to his immediate superior or to

152 whomever was designated by the head of his department to

153 receive such papers and such person shall promptly fur-

154 nish copies of the pleadings and process therein to the

155 Commonwealth's Attorney for the district embracing the

156 place where the proceeding is brought, to the Attorney

1 57 General, and to the head of his employing agency.

158 (d) The Attorney General may compromise or settle

159 any claim asserted in such civil action or proceeding in the

160 manner provided in section 3D and with the same effect.

161 Section 3G.
1 62 If final judgment or final decree is entered in favor of

1 63 the petitioners, plaintiff or parties other than the common-
164 wealth, the clerk of the court where such judgment or

165 decree is entered, shall within seven days after the final

166 disposition of the case, transmit a certified copy of the
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I

1 67 docket entries and a certificate of such judgment or entry

168 of such decree showing the amount due from the common-
169 wealth, to the comptroller who shall notify the governor,

170 who shall pay the same from any amount on the state

171 treasurer, who shall pay the same from any appropriation

172 made for this purpose by the General Court.

173 Section 3H. Exceptions.

174 The provisions of this chapter shall not apply to:

175 (a) Any claim based upon an act or omission by an

176 employee of the Commonwealth, exercising due care, in

177 the execution of a statute or regulation, whether or not

178 such statute or regulation be valid, or based upon the exer-

179 cise or performance or the failure to exercise or perform a

180 discretionary function or duty on the part of an agency of

1 8

1

the Commonwealth or an employee of the Commonwealth,
182 whether or not the discretion involved be abused.

183 (b) Any claim other than for physical injury to the per-

1 84 son or for causing death, or for injury to or distruction of

185 property.

186 (c) Any claim arising in respect of the assessment or

187 collection of any tax or excise or the detention of any

188 goods or merchandise by any officer of excise or any other

189 law enforcement officer.

1 90 (d) Any claim for damages caused by the imposition or

1 9

1

establishment of a quarantine by the Commonwealth.
192 (e) Any claim arising out of assault, battery, false

193 imprisonment, false arrest, false arrest, malicious prosecu-

194 tion, abuse of process, libel, slander, misrepresentation,

195 deceit, or contract rights: Provided, That, with regard to

1 96 acts or omissions of investigative or law enforcement offi-

197 cers of the Commonwealth, the provisions of this chapter

198 shall apply to any claim arising, on or after the date of the

199 enactment of this proviso, out of assault, battery, false

200 imprisonment, false arrest, abuse of process, or malicious

201 prosecution. For the purpose of this subsection, "investi-

202 gative or law enforcement officer" means any officer of the

203 Commonwealth who is empowered by the law to execute

204 searches, to seize evidence, or to make arrests for viola-

205 tions of the law of the Commonwealth.

206 (f) Any claim for damages caused by the fiscal opera-

207 tions of the Commonwealth.

208 Section 31. Effect ofJudgment.

209 Following a judgment by the court pursuant to this

210 chapter, either party may appeal such judgment to the

2 1

1

Appeals Court as provided in section of chapter .

212 Section 3J. Effective Date.

213 This act shall take effect on , and

214 shall apply to causes of action on or after said date. Chap-

215 ter 258 shall be repealed.
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1975 DRAFT ACT
Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Ch. 260, §3A is hereby amended by adding the follow-

2 ing in substitution for the existing section:

3 (a) A tort claim against the Commonwealth or any city,

4 town or district shall be forever barred unless it is pre-

5 sented in writing to the agency whose officer or employee,

6 by any act or omission, gave rise to such claim, within

7 three (3) years after such claim accrues or unless action is

8 begun within six (6) months after the date of mailing, by

9 certified or registered mail, of notice of final denial of the

10 claim by the agency to which it was presented, or action is

1

1

begun within nine (9) months from the date on which such

12 claim is presented in writing to such agency or to the city

1

3

or town clerk or clerk of any district in the event that such

14 claim is not the subject of a final denial by the agency,

1

5

city, town, or district to which it is presented.

1975 DRAFT ACT

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION 1 Ch. 34 of the General Laws is hereby

2 amended by adding:

3 Section (lA) The Counties of the Commonwealth shall

4 be liable in an action at law for injury or loss of property

5 or personal injury or death caused by the negligent or

6 wrongful act or omission of their officers, whether elected

7 or appointed, or of their employees, while acting within

8 the scope of their official duties or employment. Liability

9 under this section shall be limited to $20,000 for any

10 plaintiff in such action.

1

1

The provisions of this section shall not apply to:

12 (a) Any claim based upon an act or omission by an

13 employee of the county exercising due care, in the execu-

14 tion of a statute or regulation, whether or not such statute

15 or regulation be valid, or based upon the exercise or per-

1

6

formance or the failure to exercise or perform a discretion-

1

7

ary function or duty on the part of an agency of the county
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18 or an employee of the county, whether or not the discre-

1

9

tion involved be abused.

20 (b) Any claim other than for physical injury to the per-

2

1

son or for causing death, or for injury to or destruction of

22 property.

23 (c) Any claim arising in respect to the assessment or

24 collection of any tax or excise or the detention of any
25 goods or merchandise by any officer of excise or any other

26 law enforcement officer.

27 (d) Any claim for damages caused by the imposition or

28 establishment of a quarantine by the county.

29 (e) Any claim arising out of assault, battery, false

30 imprisonment, false arrest, malicious prosecution, abuse of

31 process, libel, slander, misrepresentation, deceit, or con-

32 tract rights: Provided That, with regard to acts or omis-

33 sions of investigative or law enforcement officers of the

34 county, the provisions of this chapter shall apply to any

35 claim arising, on or after the date of the enactment of this

36 proviso, out of assualt, battery, false imprisonment, false

37 arrest, abuse of process, or malicious prosecution. For the

38 purpose of this subsection, "investigative or law enforce-

39 ment officer" means any officer of the county who is

40 empowered by the law to execute searches, to seize evi-

4

1

dence, or to make arrests for violations of the law of the

42 Commonwealth.

43 (f) Any claim for damages caused by the fiscal opera-

44 tions of the county.

45 This act shall take effect on , and
46 shall apply to causes of action arising on or after said date.

1 SECTION 2 Ch. 40, of the General Laws is hereby

2 amended by adding:—
3 Section (IB). Cities, towns, and districts of the Com-
4 monwealth shall be liable in an action at law for injury or

5 loss of property or personal injury or death caused by the

6 negligent or wrongful act or omission of any officer,

7 whether elected or appointed, or of their employees, while

8 acting within the scope of their official duties or employ-

9 ment. Liability under this section shall be limited to

10 $20,000 for any plaintiff in such action.

1

1

The provisions of this section shall not apply to:

12 (a) Any claim based upon an act or omission by an

1

3

employee of a city, town, or district exercising due care, in

14 the execution of a statute or regulation, whether or not

1

5

such statute or regulation be valid, or based upon the exer-

1

6

cise or performance or the failure to exercise or perform a

1

7

discretionary function or duty on the part of an agency of

1

8

any city, town, or district or an employee of the city, town,
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19 or district whether or not the discretion involved be

20 abused.

2

1

(b) Any claim other than for physical injury to the per-

22 son or for causing death, or for injury to or destruction of

23 property.

24 (c) Any claim arising in respect to the assessment or

25 collection of any tax or excise or the detention of any

26 goods or merchandise by any officer of excise or any other

27 law enforcement officer.

28 (d) Any claim for damages caused by the imposition or

29 establishment of a quarantine by the city, town, or district.

30 (e) Any claim arising out of assault, battery, false

31 imprisonment, false arrest, malicious prosecution, abuse

32 of process, libel, slander, misrepresentation, deceit, or con-

33 tract rights: Provided, That, with regard to acts or omis-

34 sions of investigative or law enforcement officers of any

35 city, town, or district the provisions of this chapter shall

36 apply to any claim arising, on or after the date of the

37 enactment of this proviso, out of assault, battery, false

38 imprisonment, false arrest, abuse of process, or malicious

39 prosecution. For the purpose of this subsection, "investi-

40 gative or law enforcement officer" means any officer of

4

1

any city, town, or district who is empowered by law to exe-

42 cute searches, to seize evidence, or to make arrests for

43 violations of the law of the Commonwealth or for viola-

44 tions of any by-law or ordinance.

45 (f) Any claim for damages caused by the fiscal opera-

46 tions of the Commonwealth.

47 This act shall take effect on , , and

48 shall apply to causes of action on or after said date.

1 SECTION 3 Ch. 212 of the General Laws is hereby

2 amended by adding the following paragraph:

3 The Superior Court shall have jurisdiction of civil

4 actions against counties, cities, towns, and districts for

5 damages resulting from physical injury to the person or for

6 causing death, or for injury to or destruction of property.

Our recommendation is closer to House (1973) 5090 than to

the other bills which we considered. We do not recommend H.

283, H. 2396, H. 2964, H. 5076, or H. 5087 of 1974.

Claims brought against cities, towns, districts, and counties

should be subject to the same tort claims procedure as is recom-

mended for the conmionwealth. It is probable that the proce-

dure for the settlement of cases against the commonwealth
might have to be revised to be appropriate for the political sub-

divisions.
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(B) EMERGENCY CARE— EXEMPTION FROM
LIABILITY

SENATE (1974) No. 1075

AN ACT EXEMPTING CERTAIN PERSONS FROM CIVIL LIABIL-
ITY AS A RESULT OF RENDERING CERTAIN EMERGENCY
CARE.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Chapter 1 1 2 of the General Laws is hereby amended by
2 inserting after section 12G the following section:—
3 Section 12 H. No person who is certified in basic ad-

4 vanced life support according to the Standards for Cardi-

5 opulmonary Resuscitation and Emergency Cardiac Care

6 established by the National Research Council of the

7 National Academy of Sciences, the American Heart Asso-

8 ciation and the American National Red Cross, in June,

9 nineteen hundred and seventy-three, and who, in good
10 faith, renders emergency care or treatment shall be liable

11 in a suit for damages as a result of his acts or omissions,

1

2

not shall he be liable to a hospital for its expenses if, under

13 such emergency conditions, he orders a person hospital-

14 ized or causes his admission.

HOUSE (1974) No. 452

AN ACT PROTECTING A POLICE OFFICER FROM CIVIL SUIT IN
SITUATIONS WHERE HE IN GOOD FAITH RENDERS EMER-
GENCY CARE AND TREATMENT.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Chapter 4 1 of the General Laws is hereby amended by

2 inserting the following new section: —
3 Section 98E. No police officer who in good faith ren-

4 ders emergency care or treatment shall be liable in a suit

5 for damages as a result of his acts or omissions in such

6 case.
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HOUSE (1974) No. 4494

AN ACT RELATING TO LIABILITY FOR THE DELIVERY OF
EMERGENCY MEDICAL EXAMINATIONS AND TREAT-
MENT.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Chapter 1 1 2 of the General Laws is hereby amended by

2 striking out section 1 2F and inserting in place thereof the

3 following new section:—
4 Section 12 F. No physician or hospital or medical facil-

5 ity shall be held liable for damages for failure to obtain

6 consent of a parent legal guardian, or other person having

7 custody or control of a minor child, or of a minor child, or

8 of the spouse of a patient, to emergency examination and

9 treatment, including blood transfusions, when delay in

10 treatment will endanger the life, limb, or mental well-being

1

1

of the patient.

Since 1962, when Ch. 112, sec. 12B was originally enacted,

there has been a gradual expansion of the "good Samaritan"

statute such that in its present form it exempts physicians and
both registered and licensed nurses from civil liability under

certain circumstances. Specifically this category of persons shall

not be liable for damages because of any acts or omissions

where they act in good faith, as volunteers without fee and not

in the ordinary course of their practice. This tripartite condi-

tion is quite obvious in its rationale and intent.

The proposed Senate Bill No. 1075 is a further extension of

the "good Samaritan" principle since it would exempt from lia-

bility those persons, duly certified in basic advanced life sup-

port, who, in good faith, render emergency care. It is interesting

to note that the protection of this class of people is not limited

to situations where they are "acting as volunteers without fee

and acting other than in the ordinary course of practice." How-
ever, this is not inconsistent when one considers the underlying

differences between the classes of people covered. People who
are trained to give treatment in emergency situations do not

expect a fee and although it may be their business to be in emer-

gency situations (i.e., ambulance driver) — it is clearly not their

practice to render medical treatment. In addition the problems
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inherent in exempting physicians in all emergency treatment sit-

uations are not present where a person gives treatment for

which he is exclusively trained. (It is unnecessary to detail the

problems alluded to. Obviously, where a doctor intentionally

makes it his practice to be present at emergencies, he should not

receive the statutory protection.) Since the "good Samaritan"

theory has become a firmly established legislative policy it is

submitted that this proposed bill is consistent with other statu-

tory provisions (i.e., Ch. 1 1 IC, Sec. 13) and affords proper pro-

tection to a class of trained "good Samaritans". Therefore, we
support Senate No. 1075.

A second bill in the area of emergency care, House No. 452,

would exempt from liability in damages for acts or omissions, a

police officer who in good faith renders emergency treatment.

As our previous discussion indicates there is no reason to add
the elements of "volunteer without fee" and "other than in the

ordinary course of his practice" to this statutory exemption.

Obviously, an officer would not expect a fee for said treatment

nor would this be considered the ordinary course of his practice.

Given the efficacy of the "good Samaritan" theory. House No.

452, is clearly consistent with other statutory provisions. Thus,

we do recommend the bill with a suggestion that an amendment
be added. We simply suggest that firefighters be included within

the protection of the statutory scheme since they are also placed

in situations where they must render emergency treatment. We
must keep in mind that the purpose of both bills, heretofore dis-

cussed, is to encourage those who are trained to deal with emer-

gency situations to give aid to injured parties. Naturally the

threat of suit for negligence would have a chilling effect on such

a practice. The statutes, however, are designed so that one who
makes it his practice, as a physician, to treat emergency patients

will not be held to a lesser standard of care than any other phy-

sician similarly situated.

A final bill in the area of emergency treatment is House No.

4494 which provides that no physician, hospital, or medical

facility shall be liable for damages for failing to get consent

from enumerated classes of people, to emergency treatment,

including blood transfusions, where a delay would endanger the

life and limb of the patient. Clearly, this bill merely attempts to

clarify some of the language of the existing provision, contained
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in Ch. 112, Sec. 12F. However, the underlying rationale

remains the same. The proposed bill simply condenses the ques-

tion of respondeat superior liability in the first clause of the sec-

tion. Thus, no hospital shall be liable for the acts of its

physicians nor shall a medical facility. This addition of the term

"medical facility" simply includes quite clearly within the statu-

tory protection the burgeoning number of local health facilities

which may not technically be categorized as hospitals. It also

includes in the class of people, from whom consent is not criti-

cal, the minor himself. Thus, this protects the physician from

suits by the minor for failure to get his consent. We do not feel

that the changes are of such significance as to alter the rationale

of the existing statute. We, therefore, recommend House No.

4494 but with a suggested amendment. We feel that there

should be included among the class not required to give consent,

the conservator or guardian of any incompetent person (thus

not limited strictly to minor children). This would eliminate the

possibility that one might be forced to obtain the consent of a

conservator or guardian of a fifty-year old married person in an

emergency situation.

(C) LIMITATIONS ON ACTIONS AGAINST
CONTRACTORS AND OTHERS FOR NEGLIGENCE

HOUSE (1974) No. 3360

AN ACT PROVIDING A LIMITATION OF FOUR YEARS FOR THE
ACCRUAL OF ACTIONS FOR DEFICIENCY, NEGLECT,
ERROR OR OMISSION IN IMPROVEMENTS TO REAL PROP-
ERTY AND OTHER PROJECTS UTILIZING SERVICES OF
CONTRACTORS, SUBCONTRACTORS, MATERIAL SUP-
PLIERS, ARCHITECTS, ENGINEERS AND LAND SURVEY-
ORS.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION L Chapter 260 of the General Laws is here-

2 by amended by striking out section 2B, as enacted by
3 chapter 612 of the acts of 1968, and inserting in place

4 thereof the following section:—
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5 Section 2B. (1) Every cause of action in tort to recover

6 damages against any person

7 (i) for any deficiency, neglect, error or omission in

8 the design, planning, construction, supervision or obser-

9 vation of construction, or general administration of an
10 improvement to real property or other project or other

1

1

utilizing services performed by contractors, subcontrac-

12 tors, material suppliers, architects registered under sec-

13 tions sixty A to sixty M inclusive of chapter one
1

4

hundred and twelve and professional engineers and land

15 surveyors registered under sections eighty-one D to

1

6

eighty-one T inclusive of said chapter one hundred and
1

7

twelve.

18 (ii) for injury to real or personal property arising out

1

9

of such deficiency, neglect, error or omission,

20 (iii) for any personal injury or wrongful death aris-

21 ing out of such deficiency, neglect, error or omission,

22 shall accrue and the applicable statute of limitation

23 provided by the General Laws of the Commonwealth
24 shall begin to run only during the period within four

25 years after the substantial completion of such improve-

26 ment to real property or other project. Any cause of

27 action which has not accrued within four years after

28 such substantial completion shall be barred.

29 (2) The term "person" as used in this section shall

30 include an individual, corporation, partnership, business

31 trust unincorporated organization or association, joint

32 stock company, or other firm or combinations thereof, but

33 shall not include any of the foregoing persons who are in

34 actual possession or control, as owner, tenant or otherwise,

35 of any real property improvements or other project, at the

36 time a cause of action accrues.

37 (3) The term "substantial completion" as used in this

38 section shall mean any one of the following:

39 (i) date of issuance of a certificate of occupancy or

40 use by a public agency or official authorized to issue the

41 same,

42 (ii) date of first actual occupancy or first actual use

43 by the owner of the improvement to real property or

44 other project,

45 (iii) date certified by the registered architect or pro-

46 fessional engineer when the improvement to real prop-

47 erty or other project is sufficiently complete that the

48 owner may occupy or use it for its intended function,

49 (iv) with respect to construction, reconstruction, al-

50 teration, remodeling, repair or demolition of a public

51 building, the date as defined by section thirty-nine K
52 of chapter thirty of the General Laws as amended.
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53 (v) the date of final abandonment of the improve-

54 ment to real property or other construction project if it

55 is not completed.

56 (4) Nothing in this section shall be construed as extend-

57 ing the period prescribed by the laws of this Common-
58 wealth for the bringing of any action.

59 (5) Nothing in this bill shall apply to those acts which

60 are illegal or unconstitutional.

House Bill No. 3360 is an attempt to limit the period of

time in which a cause of action may accrue for deficiency,

neglect, error or omission in improvements to real property. The
suggested period is four years after "the substantial completion

of such improvement to real property or other project". The bill

is directed at tort actions that would arise out of the perform-

ance of such improvements. The thrust of the legislation is to fix

a discovery period for finding any deficiencies in the perform-

ance. A discovery period is primarily intended to deal with

questions concerning when a cause of action does accrue in a

tort action (discovery rules have had some popularity in the leg-

islation in the last twenty-five years. See M.G.L. Ch. 260, §12;

M.G.L. Ch. 260, §§4, 4B). Ordinarily the answer is that it

accrues when a reasonable man would have discovered the

defect. However, this premise leaves it to a jury to determine

when, in fact, the reasonable man would so discover. The
nature of real estate improvements is such that it would be argu-

able that a reasonable man might not discover a defect for a

considerable number of years, thus leaving the other party

(contractor, designer, etc.) open to liability. The four year dis-

covery rule definitively limits the period in which the reasonable

man might discover the defect and the period in which the con-

tractor might be liable.

In order to evaluate the provisions set forth in House Bill No.

3360, it is necessary to analyze the existing statute which limits

the accrual period for actions of tort arising out of improve-

ments to real property. Mass. Gen. Laws, Ch. 260, §2B (Supp.

1974). The present statutory language provides that an action

of tort for damages arising out of a deficiency or neglect in the

design, construction, etc., of any improvement to real property

could be conmienced only within three years next after the

cause of action accrues. Additional statutory language provides

that no action at all could be commenced more than six years
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after "performance or furnishing of such design, planning, con-

struction, or limitation". Thus, if a cause of action accrued five

years from performance, the action would have to be brought
before the six-year period ended, albeit a three year statute of

limitations. This six year provision is an indirect response to

problems as to when a cause of action accrues. Generally, this

question depends upon what type of action you wish to bring. If

a claim is classified as an action arising out of contract, then

there would be no need for two separate time provisions since

the cause of action would accrue at the time of breach and the

limitation period would immediately begin to toll. Thus, there

would be no need to set an outer limit on the time in which the

action could be commenced. As noted previously, in a tort

action there is no definite time one can designate as when the

cause of action accrued. The six-year period is essentially an
outer limit to the time when a cause of action may be com-
menced. If the action accrued in the fifth year, assuming that

the facts were such that a reasonable man would not discover

the defect until then, he could commence the action anytime
before the six-year period ended.

Although House Bill No. 3360 adds many definitional

aspects to Section 2B of Chapter 260, the crucial section of the

statute is that which changes the limitation period and the dis-

covery period. The first change is that the three-year period is

replaced by that amount of time specified by statute for the type

of tort action which you wish to bring, i.e., for personal injury,

damage to property, on wrongful death. See, e.g., M.G.L., Ch.

229, §1 (wrongful death — "commenced within three years

from the date of death"); M.G.L., Ch. 260, §2A (three-year

statute of limitations for actions of tort, contract to recover for

personal injuries and replevin). Thus, in an action for personal

injury arising out of an improvement to real property the plain-

tiff would have to bring the action within three years after the

cause of action accrued.

The most significant change, as noted above, is contained

within the language, "shall begin to run only during the period

within four years after substantial completion." This language is

a discovery provision, rather than an outer limits provision as in

the existing statute. This more specifically directs itself to the

question of when a reasonable man should discover the defect.
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Thus, any cause of action which has not accrued within four

years after substantial completion would be barred. In a sense the

six year provision of the existing statute operates as a discovery

rule. By placing a limitation on when an action can be com-

menced you are effectively saying that the cause of action must

also accrue within the six-year period. However, the new four

year provision is explicitly a discovery rule which specifically

postulates the position that, in the case of any improvement to

real estate, one should discover the defect within the four-year

period after substantial performance. This change goes directly

to the problem of accrual and is one response to the kinds of

questions raised by the Supreme Judicial Court in Hendrickson

V. Sears, 1974, Advance Sheets 501. It was held here that in the

case of an attorney who negligently certifies a title to real estate,

the client's cause of action does not "accrue" until the "misrep-

resentation" is discovered or should reasonably have been dis-

covered.

In sunmiary, the six year provision of the existing statute is

correctly categorized as an outer limits rule. It strictly limits the

period of time in which an action can be commenced without

direct reference to the accrual question. The new four year rule

is a discovery provision which directly addresses the problem as

to when the cause of action accrues. The statutory limitation

period must begin to toll, if at all, within four years after sub-

stantial completion. It is submitted that the discovery rule offers

a better guideline to courts to determine when a cause of action

accrues in an action of tort for defects arising out of improve-

ments to real property. An outer limits rule simply sets a limit

for commencing the action, which only indirectly touches upon
the accrual question.

In addition to this change from an outer limits to discovery

rule, the legislature is asked to deal with several additional fac-

tual questions which might lead to excessive litigation. The first

proposed change is the addition of the word "omission" in Para-

graph "(i)" of the bill. This is a significant change since it

clearly adds tort liability for nonfeasance. Massachusetts has

been slow to incur tort liability for nonfeasance. The next pro-

posed change is the specific categorization of those classes of

people who, in fact, are liable. An additional change is a spe-

cific listing of those types of injuries to both real and personal

property which are encompassed by the bill.
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Section (2) of the proposed statute is designed to strictly enu-

merate those parties that might be Uable under the provisions of

the statute. Although it adds a degree of specificity, it also

clears up problems that might arise out of questions as to

whether an entity can sue or be sued. The second clause starting

with, "but shall not include," is designed to make this statute

inoperative against persons who are in control of the premises

upon which the improvements are being made. However, this

does not preclude recovery against them upon some other

theory.

Section (3) changes the terms from performance to "sub-

stantial completion". By defining what is meant by "substantial

completion", it takes away those factual questions which might

arise as to when the beginning of the discovery period shall

commence.

It is submitted that these definitional changes add a greater

degree of specificity to the statute. However, the important

change is as noted above, the shift from outer limits to discovery

rule. In practical effect the change serves a twofold purpose:

a) it sets a definitive guideline to questions of accrual, and;

b) it does not really hinder the rights of plaintiff since his period

for commencing an action is not reduced but rather his period

for discovering the defect.

In addition to the change of the term of years in which the

cause of action must accrue, House Bill 3360 attempts to

change some deficiencies in the present statutory language. A
short summary of these changes is necessary to effectively eval-

uate the proposed legislation.

Section 2B of Chapter 260 presently provides that the accrual

period of six years begins after the potential defendant performs

his services. Thus, in the case of an architect, the six year period

might be over before the owner could take occupation of the

structure, and would not be subject to suit. This is inherently

unfair since one could not discover the defect until he actually

occupied the building. This kind of provision is subject to con-

stitutional challenge since it does not equally treat persons simi-

larly situated in a particular class. Thus, the general contractor

would have a greater chance for liability than the designer or

architect. House Bill No. 3360 attempts to change this by mak-
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ing the four-year period run after substantial completion of the

improvement. The legislation attempts to define "substantial

completion" so as to eliminate factual disputes. This change
appears to be a necessary change to provide equal treatment to

all parties involved in improvements to real property.

An additional change in the wording of the statute is to fur-

ther enlarge the class of defendants by including architects,

engineers, and surveyors. This grants the protective scope of the

statute to more people not only in improvements to real prop-

erty but in any "project or other utilizing services" performed by
people in this class.

A final change is that the protection of this statute does not

apply to "persons who are in actual possession and control . . .

of any real property" at the time when the cause of action

accrues. The purpose of the entire statute is to grant protection

to a class of people who "work" on such improvements, since

there must be a time when such people should be protected from
suit. This type of legislation is quite common. However, people

in control should not be accorded this treatment since this ele-

ment of control and the attendant question of causation contin-

ues beyond the point when the improvements are completed.

This is a realistic approach.

The bill in question does solve problems present in the cur-

rent statute. However, it must be noted that it is designed to give

a greater degree of protection to those engaged in any respect,

in improvements to real property. However, the policy argu-

ments for granting such protection are reasonable and therefore

the new bill should be recommended as a replacement to the

rather confusing current provisions.



152 JUDICIAL COUNCIL P.D. 144

(D) CHILDREN'S CLAIMS AGINST FOSTER PARENTS

SENATE .... (1973) No. 654

In the Year One Thousand Nine Hundred and Seventy-Three.

AN ACT PROVIDING INDEMNIFICATION FOR CERTAIN CLAIMS
AGAINST PERSONS CARING FOR CHILDREN PLACED IN

THEIR HOMES BY THE DIVISION OF FAMILY AND CHIL-
DREN'S SERVICES OR AGENCY LICENSED BY THE DIVI-

SION.

Be it enacted by the Senate and House of Representatives' in General

Court assembled, and by the authority of the same, as follows:

1 Section 23 of chapter 11 9 of the General Laws is hereby

2 amended by adding paragraph H:—
3 The commonwealth shall indemnify any person in

4 whose home a child has been placed by the division or by

5 a public or private agency licensed by the department for

6 expenses or damages sustained by him by reason of an

7 action or claim against him arising out of his negligence or

8 other act of his resulting in accidental bodily injury to or

9 the death of a child so placed or in accidental damage to or

10 distruction of property, while acting in such capacity, and

1

1

may indemnify such person for expenses or damages sus-

1

2

tained by him by reason of an action or claim against him

1

3

arising out of any other acts done by him while acting in

14 such capacity; provided, in either case, that such person

15 was, at the time the cause of action or claim arose, acting

16 within the scope of his responsibility; and provided, fur-

1

7

ther, that the defense or settlement of any action or claim

1

8

for which indemnification is sought under this section shall

19 have been made by the attorney general or legal counsel

20 for the commonwealth or department upon request of the

2

1

division or public or private agency licensed by the depart-

22 ment, or if such request or upon such employment fails or

23 refuses to defend such action or claim, by an attorney

24 employed by such person.
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RESOLVES, CHAPTER 41 of 1973

RESOLVE PROVIDING FOR AN INVESTIGATION BY THE JUDI-

CIAL COUNCIL RELATIVE TO PROVIDING INDEMNIFICA-
TION FOR CERTAIN CLAIMS AGAINST PERSONS CARING
FOR CHILDREN PLACED IN THEIR HOMES BY THE DIVI-

SION OF FAMILY AND CHILDREN'S SERVICES OR AGENCY
LICENSED BY THE DIVISION.

1 Resolved, That the judicial council be requested to

2 investigate the subject matter of current senate document

3 numbered 654, relative to providing indemnification for

4 certain claims aginst persons caring for children placed in

5 their homes by the division of family and children's ser-

6 vices or agency licensed by the division, and to include its

7 conclusions and its recommendations, if any, in relation

8 thereto, together with drafts of such legislation as may be

9 necessary to give effect to the same, in its annual report for

10 the current year.

We held this matter for study in 1974.

The type of situation which might be covered by the pro-

posed bill, Senate (1973) Number 654, is demonstrated by the

recorded facts in the California case of Gillett vs. Gillett, 335 P.

2d 736 (1959). In that case, Sharon, an 8-year old, was ulti-

mately awarded $30,000 for injuries received as a result of

"excessive punishment" by her stepmother, the defendant. The
facts were as follows:

"Plaintiff Sharon and her older sister Inette were doing the sup-

per dishes; plaintiff was drying; she dropped a dish and it broke;

defendant came in from the yard and, according to Inette, got

very upset, started yelling and screaming and swearing at

Sharon, hit her in the back with her doubled fists; Sharon ran

into the bedroom and defendant followed, hitting her on the way
and in the bedroom; at that place Sharon was between two beds

with her face to the wall, crying and screaming, and defendant

kept hitting her in the back with her doubled fists, sideways.

This was in the early evening of June 15, 1953. The father

returned from a fishing trip about midnight. At that time Sharon

was moaning and groaning, pale and very upset. He did not

sleep any that night. However he did not learn of the beating

until three or four days later when Sharon's own mother told

him about it. At his suggestion defendant took plaintiff to the

family doctor the next day after the assault, the 16th."



154 JUDICIAL COUNCIL P.D. 144

The court said that the stepmother stood in loco parentis and

was entitled to the same immunity that would attend a natural

parent, but no greater.

This case also held that while a parent was not Uable to his

child for negligence, the parent had no immunity with respect to

willful tort; and that the parent may administer reasonable pun-

ishment with impunity. The case also held that when the parent

exceeds the limits of reasonableness and does so willfully, he

commits a battery and is civilly liable for the consequences.

The judge or jury must make findings as to whether or not

the punishment is excessive and whether or not the act is willful.

In the case of Gillett vs. Gillett, the court says:

"The rationale of the cases refusing to extend immunity to the

parent for wilful or malicious torts against his minor children is

that the lack of such immunity does not conflict with or inhibit

reasonable parental discipline. (Citations.) Preservation of the

parent's right to discipline his minor children has been the basic

policy behind the rule of parental immunity from tort liability.

(Citation.) Since the law imposes on the parent a duty to rear

and discipline his child and confers the right to prescribe a

course of reasonable conduct for its development, the parent has

a wide discretion in the performance of his parental functions,

but that discretion does not include the right wilfully to inflict

personal injuries beyond the limits of reasonable parental dis-

cipline. No sound public policy would be subserved by extend-

ing it beyond those limits. While it may seem repugnant to allow

a minor to sue his parent, we think it more repugnant to leave a

minor child without redress for the damage he has suffered by

reason of his parent's wilfull or malicious misconduct. A child,

like every other individual, has a right to freedom from such

injury."

In this case, the 8-year old child was forced to undergo the

removal of one kidney because of the damage done to her.

Subsequently, in California, in Gibson vs. Gibson, 479 P. 2d

648 (1971), it was held that the right to prescribe a course of

reasonable conduct for the child was not unlknited and the

young emancipated minor child may sue the parent under cer-

tain conditions.

In the case of the Commonwealth vs. Brasher, 270 N.E. 2d

389 (1971), the statement is made that the parents have a duty

to support, provide for and protect the children they bring forth.
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It is said that a breach of this duty is a crime against society.

The court also says:

"To enable the parents to discharge that responsibility, the law

gives them the custody of and right of control over their chil-

dren. That carries with it the power to exercise whatever author-

ity is reasonably necessary for the purpose, and to make all

reasonable decisions for the control and proper functioning of

the family as a harmonious social unit." . . . "It permits the par-

ents to give reasonable commands to their children and to

require the children to obey those commands. The children in

turn owe the parents an obligation to obey their reasonable and

lawful requests and commands. In short, the governing authority

for the proper operation, control and discipline of the family

unit is vested in the parents."

A person who stands in loco parentis has in law the same
rights as the parent and also incurs the same liability to the

child. Generally speaking, the reasonable exercise of the paren-

tal rights in order to carry out the parental duty should not give

rise to a cause of action by the child against the person in loco

parentis. Such claims thus lie outside of the normal negligence

classification. The rights of the child to sue a parent because he

is injured in an automobile accident for which the parent is at

fault may possibly lie in one direction; but the child's right to

sue the parent or a person in loco parentis who attempts to

restrain that child during an episode when the child is acting out

some severe emotional problem lies in quite the opposite direc-

tion.

The law should not sanction claims where the parent has

acted reasonably, nor should it protect the person in loco paren-

tis when such parent has acted willfuly or in an unreasonable

way. The test of what is reasonable under all of the circum-

stances may be something which a jury may ultimately have to

decide.

The proposed bill also speaks about the accidental damage to

or destruction of property. If property of a child is destroyed by
the willful act of the person in loco parentis, or if such property

is destroyed by some unreasonable act of such person in loco

parentis, and not under circumstances when the child's property

is damaged or destroyed by the person in loco parentis in the

discharge of a parental duty, some argument can be made for

compensation for the property.
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Should the Commonwealth indemnify the child if the foster

parent seizes and destroys a loaded revolver or a bag of mari-

juana?

Should the Conmionwealth indemnify a foster parent who is

determined to be guilty of willful or malicious personal injury

beyond the limits of parental discipline?

If a foster parent should beat an 8-year old child severely

enough to require the removal of a kidney, should the Common-
wealth indemnify such foster parent?

The trend throughout the country is to provide a right of

action for the child against the parent in cases of parental

abuse. Should not this right of action, so far as it may exist, be

available to the foster child also?

In Luster vs. Luster, 299 Mass. 480 (1938), it has been held

that an unemancipated minor child could not maintain a tort

action against his father for injuries received when the father

negligently backed his truck over the plaintiff.

It is said in that case that the court does not determine if

there is a distinction in cases of unintentional or malicious

injury "especially if the acts committed are in themselves such

as destroy the family relationship, which it is the policy of the

law to preserve."

This 1938 decision in Luster vs. Luster, may some day be

modified but if it is modified, it is likely that the court will con-

clude that a child has a right to recover for intentional or mali-

cious injury sustained while the person in loco parentis

discharges a parental duty in an unreasonable way.

Even in the discharge of such a duty in a reasonable way, it is

impossible to state that such parent could never be guilty of

some negligence. It seems inconsistent with the duty placed

upon the person in loco parentis to declare that such person

does not have some immunity from negligence suits. It is not

inconsistent to say that such immunity is lost if the person in

loco parentis departs from reasonable standards applicable to

those in like circumstances or if such person in loco parentis is

found to be guilty of willful or intentional injury.

We do not recommend Senate (1973) Number 654.



P.D. 144 JUDICIAL COUNCIL 157

Firm policy consistent with what is stated here would seem to

protect those foster parents who are acting in good faith and

anything less than this would not protect the children entrusted

to their care.
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VI. PROPERTY
A. Actions to Recover Land— Outmoded Statutes

B. Conveyances of Land by Business or Trade Names

C. Husband's Liability for Debts of Wife

(A) ACTIONS TO RECOVER LAND— OUTMODED
STATUTES

HOUSE (1974) No. 1252

AN ACT SIMPLIFYING LIMITATIONS OF ACTIONS FOR RECOV-
ERY OF LAND.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Sections 14 and 15 of chapter 189 of the

2 General Laws are repealed.

1 SECTION 2. Sections 23, 24, 25 and 26 of chapter 260
2 of the General Laws are repealed.

1 SECTION 3. Chapter 238 of the General Laws is

2 repealed.

The sponsor of this proposed act states that its object is to

simpUfy land titles by eliminating certain obsolete and redun-

dant sections of the General Laws.

Section 1 of H. 1252 seeks to repeal Sections 14 and 15 of

Chapter 189 of the General Laws, a chapter entitled "Dower
and Curtesy."

Since Section 1 of Chapter 189 was amended in 1965, dower
and curtesy apply only to land owned by a deceased at his death

and any encumbrances on the land so owned take precedence

over any claim for dower or curtesy. Any claim for dower or

curtesy must be made within six months of the approval of the

bond of an executor or administrator of the deceased's estate

and if not so claimed is waived forever. If dower or curtesy is
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claimed, the probate court may assign it under the provisions of

Chapter 189, Sections 10-13. Otherwise, dower and curtesy are

abolished.

As the statutory provisions for a husband and wife are in

most instances far more generous than is a claim for dower and

curtesy, there has been little or no use made of them. While it

may well be that both dower and curtesy should be abolished,

this bill does not seek to do this but merely attempts to cut out

some of the more unimportant appendages to dower and cur-

tesy.

Section 14 is a special statute of limitation for widows and

widowers and Section 15 provides that a widow evicted from a

piece of land assigned to her as dower may get other land to take

the place of land so assigned in the event of such eviction. These

sections are of little or no importance and should be repealed.

Section 21 of Chapter 260 would seem to make adequate provi-

sions for a statute of limitation to take the place of Section 14.

Section 2 of H. 1252 seeks to repeal Sections 23-26 inclusive

of Chapter 260. Sections 21 and 22 define the twenty-year limi-

tation for bringing an action to recover land. The refinements

and consequent extensions of the twenty-year statute encom-

passed in Sections 23, 24, 25 and 26 would appear to be unnec-

essary in this day and age. For example. Section 24 provides for

recovery upon the disseisin of a Corporation Sole, a most unlike-

ly event. Section 27, omitted from the sections sought to be re-

pealed by the sponsor, would likewise appear to be unneeded.

Section 3 of H. 1252 provides for the outright repeal of the

whole of Chapter 238 of the General Laws, entitled "Writs of

Dower." The probate court procedure set forth in Chapter 189,

Sections 10-13 would seem to adequately protect any spouses

interests and provide the necessary machinery for enforcing

these rights. Chapter 238 could be repealed without being

missed.

We recommend the repeal of Chapter 189, Sections 14 and

15, the repeal of Chapter 260, Sections 23, 24, 25, 26 and 27

and the repeal of Chapter 238 of the General Laws.
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HOUSE (1974) No. 1253

AN ACT TO FACILITATE CONVEYANCE OF LAND.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 CHAPTER 1 84 of the General Laws is hereby amended
2 by adding after Section 1 the following section: —
3 Section 1 A. Deeds, assignments and all instruments in

4 writing creating estates, interests, mortgages or liens on

5 land or in mortgages of or liens on land may be made to or

6 executed by any person, partnership, trust, association or

7 legal entity of any kind by his or its legal name or by a

8 business, trade or professional name adopted by the per-

9 son, partnership, trust, association or legal entity.

(B) CONVEYANCES OF LAND BY BUSINESS OR TRADE
NAMES

While it might be considered somewhat overly attentive to

detail we are unable to recommend this bill but have retained it

for more consideration. It would speed up the mechanics of

transfer of property if the parties could use a trade name or

business or "professional name" adopted by them. Our concern

is that it would cause all kinds of problems in the public

records. If the original deed seemed to convey the property to

the Zeno Z. Zweibach Corporation, and it had a trade name of

"Alpha Cola", it would be chaos if the deed from the corpora-

tion was given in the name "Alpha Cola" without reference to

the name in which title was taken. More confusing would be a

deed to Myles Malumphy who had a stage name of Rosario

Oratorio. We can appreciate that there are some cases where a

rose is a rose by any other name but the facilitation of convey-

ances can not be accomplished at the cost of confusion in the

records. It seems further that more, not less, documentation

might be needed to indicate that a deed from a certain grantor

named in the records was really a deed from someone else. We
also wonder who would acknowledge certain deeds and whether

or not the acknowledgement of a person or firm in a name not

the legal name of such person or firm would be valid.
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For the time being we suggest that this bill does not require

immediate action to surmount an otherwise insurmountable

problem.

(C) HUSBAND'S LIABILITY FOR DEBTS OF WIFE

HOUSE (1974) No. 5224

AN ACT RELIEVING A HUSBAND OF LIABILITY FOR DEBTS
INCURRED BY HIS WIFE IN THE CONDUCT OF HER OWN
BUSINESS.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 SECTION 1 . Section 9 of chapter 209 of the General

2 Laws, as appearing in the Tercentenary Edition, is hereby

3 amended by striking out, in lines two and three, the words:

4 — "except as provided in the following section".

1 SECTION 2. Section ten of said chapter two hundred

2 and nine is hereby repealed.

Relieving Husbands of Liability for Debts of Wives Incurred

in Business

Present law in G.L. Chapter 209 Section 10 requires that if a

married woman desires to engage in business on her own sepa-

rate account, she shall file a certificate in the office of the city

or town clerk.

If the certificate is not filed the creditors of the husband can

attach personal property of the business and such property may
be seized after judgment on an execution against the husband.

In addition, the husband is liable on all contracts which are

made by the wife in the prosecution of her business to the same
extent as if the husband made those contracts in his own right.

It is proposed to repeal Section 10.

We oppose the outright repeal of Section 10. Some concern

ought to be shown for the creditors who become involved with

the wife who seeks to conduct her own business. The procedure
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to be followed is simple indeed and inexpensive. Fairness seems

to require that unless the husband wishes to remain liable for his

wife's business debts, he should require her to file the certificate

for his own protection. Creditors should be able to insist that

credit is extended in reliance on the husband's ability to pay in

the absence of a publicly recorded certificate that the husband is

not liable for such contracts as his wife might make.

There must be a balance of all interests here not merely the

interests of the husband and the wife. The repeal of this statute,

which was meant for the protection of third parties, is not indi-

cated. Legislation might be proposed which would require credi-

tors to obtain the consent of the husband before he was exposed

to liability in these cases. This is the normal business practice

and protects all concerned.
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VII. SPECIAL STUDIES
A. Criminal Offender Record Information (CORI)

B. The General Court and Witness Immunity

C. Conflict of Interest Amendment

(A) CRIMINAL OFFENDER RECORD INFORMATION
(CORI)

HOUSE (1974) No. 843

AN ACT AUTHORIZING THE CRIMINAL HISTORY BOARD TO
DISSEMINATE CRIMINAL RECORD INFORMATION BY
ADMINISTRATIVE REGULATION.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Chapter 6, Section 172 as most recently amended by
2 Chapter 805 of the Acts of 1972 is hereby further

3 amended by adding at the end of the first paragraph the

4 following: —
5 (c) and such other agencies as the Board may authorize

6 by administrative regulation.

HOUSE (1974) No. 1616

AN ACT RELATIVE TO THE DISSEMINATION OF CRIMINAL
RECORDS.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 175 of chapter 6 of the General Laws as most

2 recently amended by chapter 805 of the Acts of 1972 is

3 hereby further amended by adding after the first sentence

4 the following language: —
5 "The agency upon request of the individual shall supply

6 a validated copy of such information, or if practicable, val-



164 JUDICIAL COUNCIL P.D. 144

7 idate a copy prepared by the individual" so that the first

8 paragraph of said section reads as follows:

9 Each individual shall have the right to inspect, and if

10 practicable, copy, criminal offender record information

1

1

which refers to him. The agency upon request of the indi-

12 vidual shall supply a validated copy of such information. If

1

3

an individual believes such information to be inaccurate or

14 incomplete, he shall request the agency having custody or

15 control of the records to purge, modify or supplement

1

6

them. If the agency declines to so act, or if the individual

17 believes the agency's decision to be otherwise unsatisfac-

18 tory, the individual may in writing request review by the

19 council. The council shall, in each case in which it finds

20 prima facie basis for complaint, conduct a hearing at

21 which the individual may appear with counsel, present

22 evidence, and examine and cross-examine witnesses. Writ-

23 ten findings shall be issued within sixty days of receipt by

24 the council of the request for review. Failure to issue find-

25 ings shall be deemed a decision of the council. If the

26 record in question is found to be inaccurate, incomplete or

27 misleading, the council shall recommend to the board that

28 the record be appropriately purged, modified or supple-

29 mented by explanatory notation. Notification of the coun-

30 cil's recommendation and subsequent orders by the board

3

1

to delete, amend or supplement the records, shall be dis-

32 seminated by the board to any individuals or agencies to

33 which the records in question have been communicated, as

34 well as to the individual whose records have been ordered

35 so altered within ten days of receipt of the council's recom-

36 mendation. Failure of the board to act shall be deemed a

37 decision of the board.

HOUSE (1974) No. 1617

AN ACT FURTHER DEFINING CRIMINAL OFFENDER RECORD
INFORMATION.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 1 67 of chapter 6 be further amended by adding

2 to the definition of "criminal offender record information"

3 the following language . . .

4 Nor shall it include the records of the individual courts

5 of the Commonwealth maintained in those courts.
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HOUSE (1974) No. 2968

AN ACT RELATIVE TO INDIVIDUALS WITH CRIMINAL
OFFENDER RECORD INFORMATION AUTHORIZING CER-
TAIN PERSONS AND ORGANIZATIONS ACCESS TO SUCH
RECORDS.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 175 of chapter 6 of the General Laws is hereby

2 amended by inserting, after the first paragraph thereof, the

3 following paragraph: —
4 Each individual shall have the right to authorize access,

5 on the basis of informed consent, to criminal offender

6 record information which relates to him to individuals and

7 public and private agencies and organizations which

8 (a) provide rehabilitative services to the individual in the

9 areas of housing, residential treatment, education, training,

10 employment, counseling, or medical care and b) have been

1

1

certified by the board, prior to authorization, upon recom-

12 mendation by a criminal justice agency having jurisdiction

13 or supervision over the individual. The board shall pro-

14 mulgate regulations to ensure that consent to such access is

15 informed and not coerced and to govern the appropriate

1

6

nature and extent of such access.

HOUSE (1974) No. 3748

AN ACT ALLOWING PUBLIC INSPECTION OF RECORDS OF
DELINQUENCY CASES.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 CHAPTER 1 1 9 of the General Laws is hereby amended
2 by striking out section 60A, as appearing in section 1 of

3 chapter 174 of the Acts of 1938, and inserting in place

4 thereof the following section: —
5 Section 60A. The records of the court or the superior

6 court on appeal in all cases of waywardness or delinquency

7 arising under sections fifty-two to fifty-nine, inclusive,

8 shall not be withheld from public inspection.
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Discussion

The "Criminal Offender Record Information System"

(CORI) under G.L. Chapter 6 sections 167-178 is operated by

the Criminal History Systems Board representing criminal jus-

tice agencies and charged with the duty to promulgate regula-

tions regarding the collection, storage, dissemination and usage

of criminal offender record information.

The "MCIC"

"Criminal Record Information" which is defined in section

167 consists of records and data compiled by criminal justice

agencies for purposes of identifying criminal offenders. The
information may consist of a summary of arrests, pre-trial pro-

ceedings, and disposition of criminal charges including sentenc-

ing, incarceration, rehabilitation and release.

The object is to store all this data in a computer. The
"MCIC" is the Massachusetts Criminal Information Computer
and there is an "NCIC" or National Criminal Information Com-
puter. Through quite sophisticated connecting devices (pre-

suming official cooperation) it is possible for any criminal

justice agency— a police department for example— to connect

with the MCIC and to instantly obtain all the information on a

subject even while at the scene of a crime. By national and inter-

state connections, such information can be tapped by other

criminal justice agencies across the country and by the FBI.

The Access Question

Who should have access to this information? Certainly not

the neighbors or the collection agencies or persons with some
nefarious purpose. In section 172 the statute provides: —

"Criminal Offender record information shall be disseminated,

whether directly or through any intermediary, only to (a) crimi-

nal justice agencies and (b) such other individuals as are author-

ized access to such records by statute."

The first bill we were asked to consider is House Bill No. 843

of 1974 which would add to the classes now authorized to

receive the CORI: —
"(c) and such other agencies as the Board may authorize by

administrative regulation."
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We OPPOSE this bill and this move to give unlimited author-

ity to the Criminal History Systems Board to decide who will be

allowed to have access to criminal record information.

We think it is unwise to ask the General Court to delegate to

some executive agency the power to decide to whom this infor-

mation can be given.

The intention is that it be used to deal with criminals, to pre-

vent crime, to apprehend offenders, and to make appropriate

judicial dispositions of criminal cases. It was not intended to be

used, for example, to collect taxes, enforce the laws regulating

the professions, or the like.

The Criminal History Systems Board already has too much
discretionary power regarding criminal record information, and

its extreme difficulty encountered in proposing regulations

acceptable to all concerned leads us to the conclusion that the

General Court should establish some further principles in this

area.

On February 27, 1974 the Board p -^mulgated some pro-

posed regulations which were never adoptt d. On November 6,

1974 the Board proposed a new set of regulations containing

the substance of the first proposal with some variations. Public

hearings were held on both versions of the regulations. The
Board discussed the regulations during the course of 12 meet-

ings from May through October 1974.

Like other regulations of executive agencies, the Board has

interpreted the statute and injected its own view of its meaning.

Interesting changes in the two sets of regulations have devel-

oped.

Section 1.10 of the new regulations deals with the conversion

and removal of arrest entries without subsequent court activity.

This proposal suggests that no criminal offender record infor-

mation should be converted from manual to computerized form
where there is no subsequent court activity on a nonguilty dis-

position. This is a direct reversal of the position taken in the

earlier regulations which authorized transfer to computer but

limited access to the information by keeping it off the on-line

computer. From discussions at the hearings, it seems that this
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shift was due to the fact that such information has very low pro-

bative value and also may cause considerable harm to the indi-

vidual. This indicates a trend toward limiting the types of

information to be included in the computer system.

A "nonguilty disposition" means any criminal proceeding in

which the defendant has been found not guilty by the court or

jury, or a no bill has been returned by the grand jury, or a find-

ing of no probable cause has been made by the court, or a con-

viction has been reversed on appeal, or an arrest not followed

by a subsequent court activity unless such activity has been pre-

vented for medical reasons or escape of the individual.

Under the regulations there would be a report "no record" in

the case of such nonguilty dispositions.

A second controversial change is in Section 1.16 dealing with

the restriction of CORI regarding inactive felons and misde-

meanants. In felony crimes, if a fifteen year period elapses from

the time of disposition and the individual has not been con-

victed of any criminal offense for the preceding ten year period

then the information would be removed from on-line computer

access. For misdemeanors, the period of time is ten years from

date of disposition and ten years proceeding without any crimi-

nal conviction. This marks a significant change from the earlier

regulations since Section 1.16 required removal of CORI from

on-line access and dissemination if, in the case of convicted fel-

ons, ten years have passed without new criminal justice system

involvement. As for misdemeanants the period is five years.

The rationale for removing this information is to give reha-

bilitated offenders a second start.

Aside from these changes, all other modifications are rela-

tively insignificant, being a change in wording rather than policy.

However, we must recognize that after more than a year of

drafting this administrative agency has yet to come up with a set

of regulations acceptable to all people. In addition we must note

that in neither of the proposed sets of regulations was there any

opportunity of access granted to the Courts. It is our position

that this places too much discretionary control in the hands of

the executive branch. Therefore, we must suggest an amend-

ment to the original legislation whereby the CORI shall be dis-

seminated to courts of competent jurisdiction where interests of
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criminal justice demand such access. Such a provision is not

contained in either the original enabling legislation or in the

1974 proposed amendments to the law contained in House Bill

5758 (1974). Such an amendment would serve a twofold pur-

pose: a) to limit to some extent the executive power; b) to elimi-

nate the power of the executive to forbid access to the judicial

branch.

The regulations of the Board may, in fact, be a definitive con-

trol on access and dissemination in line with the enabling legis-

lation. We do not necessarily quarrel with the regulations but

rather with the legislative grant to the executive of such unlim-

ited power in such a sensitive area. Therefore, it is our recom-

mendation that new legislation be drafted to limit this power in

the executive branch. Access by the judicial branch would be a

positive step in that direction. The proposed amendments to the

law do not in any way limit executive power but rather may
increase that power by eliminating the advisory committee to

the Criminal History Systems Board. This removed any check

on the power of this administrative agency.

According to the regulations the Board decides whether or not

an agency is a "criminal justice agency", and even purports to

give access to non-criminal justice agencies which have a sim-

ilar function and can show a need for access.

The Board, by its own regulations which are subject to change

without much trouble, has prepared its own sailing directions,

charted its own course, and made its own rules. Left to its own
devices without judicial and legislative supervision and partici-

pation, the future is so uncertain as to require constant oversight.

Interestingly enough the Board by Regulation 3.16 "Person-

nel security" seems to require more of an investigation of its

own potential employees and contractors assigned to CORI than

would be available to other highly sensitive agencies under CORI.

We do not conceive that it was intended by the General

Court that a Massachusetts judge would not be a "criminal jus-

tice agency". Clearly a judge is engaged in "adjudication" and

as such appears to be a "criminal justice agency".

We point out that if the Board has or claims to have, or

actually operates in such a way as to use the power to keep the

background of an individual from the court at the time of an
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adjudication, (after the verdict or finding) the judge fails to be

given the whole picture of the individual.

Courts and judges are "criminal justice agencies".

Is it the intention of the General Court to allow the executive

branch to advise the judicial branch there is "No Record" when
for various reasons of privacy certain information is being with-

held? This is what the existing law and regulations now have

brought about.

To remove any doubts which might exist we recommend the

following draft act: —

1975 DRAFT ACT

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section 1: Section 172 of Chapter 6 of the General

2 Laws as most recently amended is hereby further amended
3 by adding after the first sentence the following: —
4 Criminal record information shall be disseminated to a

5 judge of any court of the commonwealth upon request of

6 such judge. Such judge shall have direct access to all infor-

7 mation contained in the criminal record information sys-

8 tem including criminal record information removed from

9 on-line access and dissemination, and including all data in

10 abstract or line entry form or any other information or

1

1

data in the system whether in manual, computerized, or

12 any other form.

13 Section 2: Section 172 of Chapter 6 of the General

14 Laws as most recently amended is hereby further amended
15 by adding the following:

—

16 Access to criminal record information which has been

1

7

sealed or restricted pursuant to statute shall be permitted if

18 the court issues an order or access warrant directing dis-

19 semination of such sealed or restricted information.

20 Such information shall not be disseminated to a criminal

2

1

justice agency or other than to the judge who issues such

22 order or access warrant unless there is a finding by the court

23 that such access is imperative for purposes of the responsibili-

24 ties of such criminal justice agency in the administration of

25 criminaljustice, and afinding by the court that the information

26 sought to be obtained is not reasonably available from any

27 other source or through any other method.
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28 Section 3: Chapter 6 of the General Laws is hereby

29 amended by adding the following section after Section

30 172: —
31 172A Criminal Offender Record Information may be

32 used for a purpose not related to criminal justice if such

33 use is expressly authorized by a court order.

The Right of the Individual to his Record

House 1616 of 1974 would add the following sentence to Sec-

tion 175 of Chapter 6: —
The agency upon request of the individual shall supply

a validated copy of such information, or if practicable,

validate a copy prepared by the individual."

The individual now has the right to inspect his own record and

request a purge of incorrect or incomplete information.

The latest regulations (3.2 to 3.9) do not permit copies to be

made by the individual but do permit notes to be taken by the in-

dividual and permit him to have an edited version of the record

pertaining to him with "all personal identifying information"

removed.

There is a feeling on the part of at least one person connected

with CORI that the statute now prevents an individual from being

"coerced to give a copy of his record to an unauthorized" agency

or individual. The document now obtainable does not even name
the individual and only he can really know that it is authentic.

The form of House No. 1616 is not acceptable in that it brings

about uncertainty and inconsistency. We do not recommend its

enactment in this form. If a person is to be given a right to a "val-

idated" copy of information concerning him, the entire section

175 ought to be amended.

In a general way we support the concept that an individual

ought to be able to obtain some official information, if this is his

need, as to his criminal offender record information. Whether

this official report ought to be limited in order to protect the in-

dividual from being coerced into providing others with data is

something to consider.

As the form of House 1 6 1 6 is not appropriate, we can not en-

dorse this particular bill but we do recommend some sort of of-

ficial document designed to protect the privacy of the individual



172 JUDICIAL COUNCIL P.D. 144

which would be available, upon due application by the person

concerned, to indicate the state of the record. If for example a

person had committed a crime many years ago and the record

was sealed, or if it was thought a person had committed offenses

and been convicted, and such was the case, an official record

might be very beneficial to the individual. For this reason we
recommend legislation in this area.

Public Records— Court Files

House No. 1617 of 1974 would clarify some uncertainties

which have existed. It would provide that CORI does not

include records of the individual courts of the Commonwealth
maintained in those courts.

If there is a criminal record of John Doe at the Somerville

District Court showing him convicted of housebreaking in 1973,

such a record is not part of CORI and may be disseminated to

anyone who requests it.

We must preserve the freedom of the press.

By an opinion of the Attorney General such individual case

records were declared outside the CORI system.

In the proposed regulations of the Criminal History Board, it

is provided: —
"1.2 Public records data

CORI shall not include public records and data subject to

disclosure under public record statutes, orders or regula-

tions if such records and data are limited to information

concerning a single criminal justice proceeding within one

criminal justice agency and contain no CORI relating to

any other criminal justice proceedings."

The regulation is in the proper spirit, at least. Some individ-

ual case records might become criminal record information

(CORI) under the definition of the regulation since the indict-

ment or complaint might refer, in the case of a habitual crimi-

nal, to previous offenses such as book-making or gambUng or

even larceny. Thus the regulation is bad on its face and should

be re-worked.

We believe the plain meaning and spirit of House 1617 is

what the General Court had intended. We recommend it.
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Delegation of the Right of Inspection

House 2968 of 1974 would permit an individual to delegate

to a social worker (apparently) the right to inspect his CORI
material. While the draftsman of the bill has been very careful

to insist that this access is not coerced, we are opposed to this

delegation concept other than delegation to counsel for the indi-

vidual.

Section 3.6 of the latest proposed regulations of the Board

properly limit the right of inspection to the individual, his attor-

ney, or the authorized agent of his attorney which agent must be

an attorney with "a sworn written authority".

The obvious purpose of this regulation is to be sure that if an

agent does inspect the records with permission, he is under the

obligation of a lawyer to keep the information in confidence.

House 2968 of 1974 is ill-advised.

Publicity of Juvenile Records

House No. 3748, which was referred to us along with bills

pertaining to CORI appears to call for making juvenile case

records available to the public.

By way of information, the proposed regulations of CORI
state in section 1.4: —

"Exclusive ofJuvenile Data

CORI shall include information concerning a person who is

under the age of seventeen years, if and only if that person is

both adjudicated and receives a disposition as an adult."

We are unable to discover why it would be socially useful to

publicize the records of juveniles. Such records are maintained

for the benefit of probation officers and personnel who attempt

to get people back into a productive life.

We can not see that law enforcement agencies require public-

ity of such records to assist them in their work with juveniles.

We utterly reject this proposal.

The Art of Cross Examination

Many years ago it was the tactic of some defense attorneys to

inquire of certain government witnesses where they had recently
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been living. Occasionally the answer was "Cherry Point" a

familiar name for the Charlestown State Prison. Defense coun-

sel might not have the record of conviction to impeach the gov-

ernment witness but this resourceful inquiry struck home.

Under the peculiar features of CORI a defense attorney

employed by some public agency such as the Massachusetts

Defenders is a "criminal justice agency" entitled to have access

to the CORI while the best private defense attorney is not so

entitled. This strange arrangement is quite absurd.

If defense counsel has some reason to suppose that the wit-

ness for the prosecution against his client has a long criminal

history, and may be giving testimony with the hope of a pardon

or parole, why should that defense counsel not have the facts.

In the case of Commonwealth v. Clark, 1973 A.S. 637, 295

N.E. 2d 163 (1973) the charge was second degree murder and

the unlawful carrying of a gun.

Clark urged that the trial court was an error in denying his

motion to direct the Commonwealth to provide him with crimi-

nal records and probation records of its witnesses. The court

observed that Clark's motion "was not simply a mode of discov-

ery of the contents of prosecution files but rather a request to

the prosecution to take affirmative action to get these records."

Mr. Smith's memo sets forth the ruling of the court, which for

convenience is repeated here:

"While it is clear that the defendant is entitled to the names of

the Commonwealth's witnesses, and to access to criminal

records under the direction of the court, in our view it is not

required that the prosecution take affirmative steps in behalf of

the defendants to collect their criminal records. This burden

rests with the defendants. Furthermore, there is no general pre-

trial right to see probation records of witnesses. Cf. Common-
wealth V. French, 357 Mass. 356, 399, 259 N.E. 2d 195, A-1,

A-3." (Emphasis suppHed.)

A spokesman for CORI recognizes the absurdity of permitting

one kind of defense counsel to have access which is forbidden to

another variety of defense counsel. His solution is to deny

CORI to all defense counsel. We do not think his suggestion is

sound. How can it be said that a lawyer actually defending a

person on trial for a crime is not a "criminal justice agency"?

To engage in semantics he or she is at least an agent of criminal
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justice. We favor a law requiring the CORI Board to furnish

such information to a duly licensed lawyer who can demonstrate

that he needs that information to properly defend his client.

We recommend the following: —

1975 DRAFT ACT

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Chapter 6 of the General Laws, as most recently

2 amended is hereby further amended by adding the follow-

3 ing: —
4 Section 172B Upon motion by counsel for the defense

5 in any criminal case the judge may issue an order or access

6 warrant giving defense counsel access to CORI to obtain

7 criminal record information for use for the defense of his

8 client in the specific case in which the order or access war-

9 rant is sought. The names of the witnesses as to whom
10 access to criminal record information is sought shall be

1

1

stated in the order or access warrant.

1 Section 172C Criminal record information may be used

2 for a purpose not related to criminal justice if such use is

3 expressly authorized by a court order or Federal or Massa-

4 chusetts statute. If such use is requested pursuant to a stat-

5 ute, the Attorney General of the Commonwealth shall

6 immediately determine, with regard to the particular case

7 or class of cases, whether such use is expressly authorized

8 by statute and such determination shall be binding upon

9 the Criminal History Board.

The Criminal History System Advisory Committee
Should be Retained

In House No. 5758 the elimination of the Advisory Commit-
tee to the Criminal History Systems Board was advocated on the

ground that it overlapped the work of its own sub-committee

which is called the "Security and Privacy Council" (Ch. 6 sec.

170).

Needless to say a sub-committee should be eliminated before

the committee itself, if this is needful.
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The purpose of the Advisory Committee established under

Section 1 69 is to over-see the operational work of the Criminal

History Systems Board in order that the Board does not estab-

lish its own empire and standing laws and customs. This Advi-

sory committee would make reconmiendations to the Board

concerning the Board's responibilities under the law including

recommendations concerning the regulations under which the

Board operates from time to time. Secrecy is one, but only one

aspect of this Advisory Board's job. It is a watch-dog to see that

the Board remains a servant and not a master.

As indicated above, we do feel that H. 5758 is an unchecked

discretionary grant of power to control access to information

vital to an individual's right of privacy. By limiting access to a

small category of people, the legislation not only keeps the grant

to the executive but even strengthens it. For example, in deline-

ating the membership of the Criminal History Systems Board

the bill would eliminate the chief judges of the District, Supe-

rior, and Supreme Courts, thus increasing the number of Gover-

nor appointees from a limited class of people.

In addition, some language present in the bill indicates that

additional "intelligence, analytical, and investigative reports

and files" would be included in the CORI. We cannot agree

with this change which was banned in the original legislation.

The regulations of the Board stay nearly within the bounds of

the power granted by the legislation and therefore it is not the

regulations which should be changed but rather the legislation.

House Bill No. 5758 does not help but rather aggravates the sit-

uation. Criminal intelligence information was not to be con-

trolled. The public must also be protected, individual privacy is

not the only issue.

In conjunction with our discussion of the proposed regula-

tions of the Criminal History Systems Board, we must determine

what affect pending congressional action may have upon the

Massachusetts Law and the attendant regulations. On February

5, 1974, a bill (S. 2963) was proposed before the United States

Senate. Its purpose was "to protect the constitutional rights and

privacy of individuals upon whom criminal justice information

and criminal justice intelligence information have been collected

and to control the collection and dissemination of criminal jus-

tice intelligence information". Senate No. 2963 (1974)
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"Criminal Justice Information Control and Protection of Pri-

vacy Act of 1974." The policy considerations behind this pro-

posal are three-fold: That it is necessary and proper for

Congress to regulate the exchange of this information due to the

fact that: 1) the misuse of a criminal justice information system

might harm the due process and privacy rights of individuals;

2) such systems, for the most part, are federally funded and utilize

interstate facilities (the interstate commerce problems); 3) there

is such a diversity of rules and regulations governing use. It is

submitted that apart from definitional differences the proposed

legislation is not vastly different from the Massachusetts Law
and the attendant regulations. It is important to note that by vir-

tue of Section 310 (a) of the U.S. Senate Bill "any State law or

regulation which places greater restrictions upon dissemination

... or which affords to any individuals, whether juveniles or

adults, rights of privacy or protections greater shall take prece-

dence ..." Until such Federal regulations may be forthcoming

the Massachusetts regulations are more restrictive on dissemina-

tion and access. However, it is our contention that, in fact, the

Massachusetts regulations place too much control in the execu-

tive branch and the administrative agency thereunder. There is

no provision in the Massachusetts regulations which clearly

authorize a court, in the person of the presiding judge, to gain

access to the CORI system. Rather, such access is or seems to

be at the discretion of the Board. It is our contention that the

U.S. Senate bill does little to curb the power of the executive in

the control of criminal justice information. Just as in the case of

the Massachusetts legislation it limits access to the criminal jus-

tice agencies. All other parties can gain access only by permis-

sion of the Federal Information Systems Board. The makeup of

this board, as in Massachusetts, would consist primarily of peo-

ple within the criminal justice system. It is submitted that by
limiting both access and control to a narrow class of people, too

much power rests in one element of society. This makes the goal

of protecting privacy somewhat difficult, if not impossible. We
would suggest strong language be used in an amendment to this

bill whereby a judge can order access to CORI when, for a valid

reason, justice will be served. This will at least check the control

of this information to some extent. Such a concern for curbing

executive power must be obvious if this legislation is to serve as

a model for State laws and regulations.
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A U.S. House Bill, H.R. 12574 (1974) "Criminal Justice

Information Systems Act of 1974," was considered by the Com-
mittee on the Judiciary. The policy considerations are essen-

tially the same as those in the Senate bill. However, one

significant difference is that "(u)se of information in interstate

systems . . . shall be governed solely by this Act and implement-

ing regulations." This would make federal law applicable to all

CORI transferred by computer link up between states. Thus, it

is of great import that such a bill curb the executive power here-

tofore discussed. Some consideration is given to this problem in

the bill by granting an "access warrant" from a Federal or State

judge. However, there is no language which directly addresses

the problem.

In conclusion, the proposed regulations and the Massachu-

setts law (along with the proposed amendment) place too much
power in the hands of a few people. The federal bills do nothing

to change this. Vital information should not be left to the power

of the few and new legislation is needed to insure that this does

not happen. As indicated before, judicial access is but one way
to curb this power.

The new congress in 1975 may make further provisions for

CORI which is sometimes termed "Criminal Offender Process-

ing Information". The recommendations we make are consistent

with the two major bills of the 93rd Congress.

(B) THE GENERAL COURT AND WITNESS IMMUNITY

HOUSE (1974) No. 1976

AN ACT TO AMEND THE POWER OF LEGISLATIVE COMMIT-
TEES TO GRANT WITNESS IMMUNITY.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Amend chapter 3, section 28 by striking the present sec-

2 tion in its entirety and substituting in its place the follow-

3 ing: —
4 In the case of any individual who has been or may be

5 called to testify or provide information before either
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6 branch of the general court or before a committee thereof,

7 a Justice of the Superior Court may issue an order requir-

8 ing such testimony information which was refused on the

9 basis of his privilege against self-incrimination, and grant-

10 ing immunity from prosecution on account of any such tes-

11 timony or information, (or any information directly or

12 indirectly derived from such testimony or information),

1

3

except a prosecution for perjury, or for otherwise failing to

14 comply with the order. Such an order to be obtained in

15 accordance with the following procedure: —
16 The general court or a committee thereof shall file an

17 application for the order with a Justice of the Superior

1

8

Court, and, at least 5 days prior to the date fixed for hear-

19 ing upon said application, send by certified mail or deliver

20 a copy of such application to the attorney general and to

21 the district attorney in whose district the witness resides

22 and is employed. The attorney general and the district

23 attorney may file appearances and have the right to be

24 heard at the hearing.

25 An affidavit of proof of service upon the attorney gen-

26 eral and district attorney shall be filed with the court.

27 If, after a hearing, which shall not be public, the justice

28 finds that the witness did validly refuse to answer ques-

29 tions or produce evidence on the grounds that such testi-

30 mony or evidence might tend to incriminate him, that the

31 questions are germane to the legislative inquiry, and the

32 granting of the order is in the public interest, he may issue

33 such order. The witness shall be entitled to representation

34 by an attorney at the hearing.

35 A witness who has been granted immunity shall be

36 given a certified copy of the transcipt, if he so requests, of

37 any testimony that he furnished in compliance with an

38 order of the court to testify, and shall be given a copy of

39 all documents he has furnished in compliance with such

40 order. A transcript of such testimony and copies of said

41 documents shall be maintained by the Superior Court, and

42 shall be available at the request of such witness in any sub-

43 sequent proceeding involving the witness.
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HOUSE (1974) No. 3762

AN ACT PERMITTING THE ASSERTION OF CERTAIN CONSTI-
TUTIONAL RIGHTS BEFORE COMMITTEES OF THE GEN-
ERAL COURT.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Section twenty-eight of chapter three of the General

2 Laws is hereby repealed.

When a witness appears before the General Court or any com-
mittee of the General Court, he is entitled to assert his constitu-

tional right not to give evidence which might tend to incriminate

him. This constitutional right is guaranteed by the Fifth Amend-
ment to the United States Constitution.

If a potential witness believes that he would be so incrimi-

nated, or that there is at least a possibility, he may decline to

give his testimony or to produce evidence.

The General Court is at this point empowered to grant to this

witness a certain immunity from criminal prosecution. The
existing statute reads as follows:

G.L. Ch. 3 §28. Self-incriminating testimony or evidence

before general court or committee; prosecution. A person

shall not be excused from attending and testifying before either

branch of the general court or before a committee thereof upon
a subject referred to such committee on the ground that his testi-

mony or evidence, documentary or otherwise, may tend to crim-

inate him or subject him to a penalty or forfeiture; but he shall

not be prosecuted or subjected to a penalty or forfeiture for or

on account of any action, matter or thing concerning which he

may be required to so testify or produce evidence, except for

perjury committed in such testimony.

Under this existing statute, the consiitutional right of the wit-

ness is protected because the transaction on which he gives evi-

dence can not later be the basis for his incrimination.

There are three distinct types of Witness immunity: —
1

.

Transaction Immunity or "Absolute Immunity"

2. Use Immunity— Testimony can't be used directly.

3. Use-Derivative-Use Immunity — Prosecution with other

evidence is permitted.
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The question raised by House (1974) No. 1976 is whether to

substitute No. 3 above defined for No. 1 above defined.

Witness immunity statutes must strike an acceptable balance

between a need to gather information and an individual's Fifth

Amendment rights. Therefore, the statute must be drawn so as

to be coextensive in scope with the right against self-incrimina-

tion. Before analyzing the scope of House Bill 1976, we must

first delineate the various types of immunity statutes.

Transaction Immunity

The first type of statute is "transaction" immunity. Transac-

tion immunity gives a witness absolute protection from any

event or transaction that the witness is forced to testify about.

The typical statute provides that a witness shall not be prose-

cuted for or on account of any matter . . . about which he was
forced to testify. This type of statute is a direct response to dic-

tum in Counselman v. Hitchcock, 142 U.S. 547, 586 (1892),

which stated that in order for an immunity statute to pass con-

stitutional muster, it must provide "absolute immunity against

future prosecution for the offense to which the question relates."

However, Counselman did not specifically suggest that transac-

tion immunity was the only kind that could stand constitutional

scrutiny. Congressional action did, however, reflect the belief

that transaction immunity was needed and this posture was reaf-

firmed in subsequent Supreme Court decisions. See: Albertson

V. Subversive Activities Control Rd., 382 U.S. 70, 80 (1965);

Adams v. Maryland, 347 U.S. 179, 182 (1954); United States

V. Monia, 317 U.S. 424, 428 (1943).

Use Imminity

A narrower reading of Counselman is that it stands for the

proposition that mere "use" immunity is not coextensive with

the scope of the Fifth Amendment privilege. Use immunity may
be defined as affording a witness protection against the use of

the specific testimony compelled under the grant of immunity

but not preventing the use of the testimony to search out other

testimony to be used in evidence against him. It is obvious that

such a grant does not leave the witness in the same position as if

he hadn't testified. There has never been a serious question as to

the invalidity of this kind of immunity. After the court reaf-

firmed the constitutional validity of transaction immunity as

granting "absolute immunity" in Brown v. Walker, 161 U.S.
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591, 601 (1896) this became the model for ail federal immunity

statutes prior to 18 U.S.C. § 6002 (1970).

Although the question of "absolute immunity" remained un-

decided until Kastigar v. United States, 406 U.S. 441 (1972),

there were some doubts raised after Murphy v. Waterfront Com-
mission, 378 U.S. 52 (1964). In Kastigar the court considered the

validity of a statute granting a third type of immunity, use-

derivative use.

Use-Derivative Use Immunity

The court considered the language of 18 U.S.C. § 6002

(1970) which provides in pertinent part that "no testimony or

other information compelled under the [court] order (or any

information directly or indirectly derived from such testimony

or other information) may be used against the witness in any

criminal case . .
." This language is actually the essence of use-

derivative use immunity since it does not "absolutely" bar the

later prosecution of the testifying witness but simply prohibits

the use of the testimony, or any leads derived directly or indi-

rectly from the testimony against the witness. Several federal

courts had split over the constitutional validity of the statute.

See Bacon v. United States, 446 F. 2d 667 (9th Cir. 1971). But

see United States v. Cropper, 434 A. 2d 215 (5th Cir. 1971),

rev'd, 406 U.S. 952 (1972). Kastigar, holding that the "absolute

immunity" language of Counselman was not binding authority,

recognized that 18 U.S.C. § 6002 (1970) did not bar later prose-

cution. However, it held that use-derivative use immunity is suf-

ficent protection and that it is coextensive with the scope of the

privilege against self-incrimination. But see 406 U.S. at 469

(Marshall, J., dissenting).

Thus, in light of Kastigar, it is correct to state that a use-

derivative use statute is constitutionally valid. However, before

analyzing the two Massachusetts immunity provisions we should

mention briefly the merits and drawbacks of a use-derivative use

statute. On the positive side, use-derivative use does allow the

state to prosecute those who testify, as long as it affirmatively

proves that the evidence it uses to prosecute is derived from a

legitimate source independent of the compelled testimony. How-

ever, due to limited pretrial discovery techniques, the witness

cannot be assured that the evidence used against him is not

derived from his compelled testimony. See, e.g., FED. R.
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CRIM. P. 16 (B). A necessary extension of this uncertainty

might be that the witness would prefer to face contempt charges

rather than to testify. However, it is beyond the scope of our dis-

cussion to posit a solution to this problem.

The present Massachusetts immunity statute, Mass. Gen.

Laws, Ch. 3, § 28, is a transactional immunity statute since it

provides for an absolute bar against prosecution "for or on
account of any action matter or thing concerning . . . which (a

witness) may be required to so testify". In fact, the language of

the statute is quite similar to the Compulsory Tetimony Act of

1893, Act of Feb. 11, 1893, Ch. 83, 27 Stat. 443, which was

passed after the "absolute immunity" language of Counselman.

It is submitted that the Massachusetts statute followed the line

of cases which read the absolute immunity language to mean
that only transaction immunity could pass constitutional muster.

See Ullman v. United States, 350 U.S. 422, 440 (1956); United

States V. Elias, 449 A. 2d 40, 42 (Third Cir. 1971).

Kastigar v. U.S. (1972) did not rule the transactional inmiu-

nity statute unconstitutional, but rather simply stated that it was

not the only kind of valid immunity. See: Tierney v. United

States, 409 U.S. 1232, 1233 (1972). Therefore, although the

former statute was not per se unconstitutional it was replaced by

a new statute (Sec. 6002) which would not bar the federal gov-

ernment from prosecuting witnesses on other independent evi-

dence.

House Bill 1976 is a use-derivative use statute. It grants

immunity from prosecution "on account of any such testimony

... (or any information directly or indirectly derived from such

testimony or information)". It is directly patterned after 18

U.S.C. § 6002 (See Appendix) which Kastigar held to pass con-

stitutional scrutiny. Leaving aside any practical or procedural

problems heretofore raised, it is submitted that the proposed leg-

islation is consonant with the Supreme Court ruling and is there-

fore coextensive with the privilege against self-incrimination. In

addition, the procedural aspects contained in lines 12-40 are a

necessary part of the statute. They allow a judge to make a

determination as to whether the order to compel testimony with

concommitant immunity should be granted. The provisions also

allow a witness to obtain a copy of the transcript, presumably to

assist in any further determination, at later proceedings, as to
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whether this immune testimony is any way being used against

him. These procedural safeguards are similar and even more
extensive than the federal statute. The significant aspect of the

proposed statute is that it shifts from transaction to derivative

use immunity. Since we accept the ruling that use-derivative use

is a constitutional substitute for Fifth Amendment safeguards,

this statute is well drawn and its procedures are clearly defined.

For another example of a state adopting a use-derivative use

statute see: NJ. Rev. State. § 52: 9M-17 (a) (1970). In fact,

such a procedure by the states was specifically approved in

Zicarelli v. New Jersey State Commission of Investigation, 406
U.S. 472(1972).

It is of course for the General Court to decide whether the

more absolute immunity of the existing section 28 of Chapter 3

is more suitable. We do note that the use-derivative-use provi-

sions of the 1970 federal law were in effect during the hearings

held by the U.S. Senate Select Committee on Presidential Cam-
paign Activities in 1974. It is possible that the absolute immu-
nity given by the present law is more than the situation requires.

We recommend House (1973) 1976 on the basis of the suc-

cess of the federal counterpart.

We do not recommend House (1973) No 3762 since the lat-

ter would repeal the present Section 28 of Chapter 3. If this law

is repealed a witness would be ill-advised not to assert his consti-

tutional rights under the Fifth Amendment, if he found himself

in a difficult position.

Appendix

The relevant section of the federal law reads: —
Tit. 18 useA § 6002. Immunity generally

Whenever a witness refuses, on the basis of his privilege

against self-incrimination, to testify or provide other informa-

tion in a proceeding before or ancillary to—
(1) a court or grand jury of the United States,

(2) an agency of the United States, or

(3) either House of Congress, a joint committee of the two

Houses, or a committee or a subcommittee of either House, and

the person presiding over the proceeding communicates to the

witness an order issued under this part, the witness may not

refuse to comply with the order on the basis of his privilege

against self-incrimination; but no testimony or other informa-
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tion compelled under the order (or any information directly or

indirectly derived from such testimony or other information)

may be used against the witness in any criminal case, except a

prosecution for perjury, giving a false statement, or otherwise

failing to comply with the order.

Added Pub. L. 91-452, Title II, § 201 (a), Oct. 15, 1970, 84

Stat. 927.

(C) CONFLICT OF INTEREST AMENDMENT

HOUSE (1974) No. 6250

RESOLVE PROVIDING FOR AN INVESTIGATION BY THE JUDI-
CIAL COUNCIL RELATIVE TO FURTHER REGULATING
THE CONDUCT OF CERTAIN MUNICIPAL EMPLOYEES.

1 Resolved, That the judicial council be requested to

2 investigate the subject matter of current house document
3 numbered 6117, relative to further regulating the conduct

4 of certain municipal employees, and to include its conclu-

5 sions and its recommendations, if any, in relation thereto,

6 together with drafts of such legislation as may be necessary

7 to give effect to the same, in its annual report for the cur-

8 rent year.

HOUSE (1974) No. 61 17

AN ACT FURTHER REGULATING THE CONDUCT OF CERTAIN
MUNICIPAL EMPLOYEES.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:

1 Paragraph (b) of section 19 of chapter 268A of the

2 General Laws, as amended by chapter 395 of the acts of

3 1965, is hereby amended by inserting after the word
4 "elected", in line 8, the words: — or appointed.

This is remedial legislation which we think is entirely appro-

priate. Under the existing law there is a legitimate exception

made in the conflict of interest statute for elected municipal of-
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ficials (such as treasurers) who make bank deposits of municipal

funds. If such officials make a disclosure of their financial inter-

est in the bank of deposit, there is no violation of the statute.

In many towns there is an increasing tendency to appoint the

town treasurer. The operation of the conflict of interest law

does not truly depend, in this instance, on whether a person is

appointed or elected. It is thus consistent to give the same

exception in both cases.

We recommend this bill.
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