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Message by Chief Justice Edward F. Hennessey

The Judicial Council has labored for more than half a century

for the improved administration of justice in Massachusetts and,

as I begin my tenure as Chief Justice of the Supreme Judicial

Court, I have come to a fuller appreciation of those labors.

More important, however, is the need to build upon the founda-

tions of past accomplishments to perfect our judicial system in

order to meet the expectations of our citizenry. In this effort, I

look forward to the informed participation of the Judicial Council.

The accomplishment of lasting judicial reform will require the

continuing involvement over an extended period of time of a

number of public and private bodies. It will not come quickly,

simply and in one fell swoop. Its accomplishment will require

both diligence and perseverance.

The Judicial Council, as a permanent, statutory body, can con-

tinue to render a valuable service in this undertaking through its

own efforts and in close cooperation with other bodies such as the

Judicial Conference and the Select Committee on Judicial Needs.

Through such efforts, combined with judicial and executive

leadership, public support and legislative responsiveness, lasting

judicial reform will become a reality in Massachusetts.

I have, as you know, proposed several emergency measures for

immediate implementation to meet the most pressing needs of our

judicial system and, in effect, to "buy time" for the consideration

of more fundamental reforms. It is this latter function, the pro-

posal of long-range improvements in the organization and admin-

istration of our courts, in which the Judicial Council can best

serve the Commonwealth.

I hope and trust that the Judicial Council with its five decades

of experience, will, despite the uncompensated service of its

members, be able to contribute its insight and guidance to sustain

the momentum for judicial reform in Massachusetts.

Edward F. Hennessey

Chief Justice

Supreme Judicial Court

of Massachusetts
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JUDICIAL COUNCIL

G.L. (Ter. Ed.) Chapter 221, §§34A-34C

The Judicial Council Was Established To Make A Continuous

Independent Study Of The Organization, Procedure, And Prac-

tice Of The Courts.

The Council Makes Recommendations Requested By The Leg-

islature And Suggests Improvements In The Administration Of
Justice.

Statutory Authority

Section 34A. There shall be a Judicial Council for the continuous

study of the organization, rules and methods of procedure and practice

of the judicial system of the Commonwealth, the work accomplished,

and the results produced by that system and its various parts. Said

council shall be composed of the chief justice of the supreme judicial

court or some other justice or former justice of that court appointed

from time to time by him; the chief justice of the superior court or some
other justice or former justice of that court appointed from time to time

by him; the judge of the land court or some other judge or former judge

of that court appointed from time to time by him; the chief justice of the

municipal court of the city of Boston or some other justice or former

justice of that court appointed from time to time by him; one judge of a

probate court in the Commonwealth and one justice of a district court in

the Commonwealth and not more than four members of the bar all to be

appointed by the governor, with the advice and consent of the executive

council. The appointment by the governor shall be for such periods not

exceeding four years, as he shall determine.

Section 34B. The Judicial Council shall report annually on or before

December first to the governor upon the work of the various branches of

the judicial system. Said council may also from time to time submit for

the consideration of the justices of the various courts such suggestions in

regard to rules of practice and procedure as it may deem advisable.

Section 34C. No member of said council, except as hereinafter pro-

vided, shall receive any compensation for his services, but said council

and the several members thereof shall be allowed from the state treasury

out of any appropriation made for the purpose such expenses for clerical

and other services, travel and incidentals as the governor and council

shall approve. The secretary of said council, whether or not a member
thereof, shall receive from the Commonwealth a salary of ten thousand

dollars.
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I.

GENERAL OBSERVATIONS
ON THE JUDICIAL SYSTEM

Pursuant to our statutory assignment to make a study of the

judicial system of the Commonwealth and the results produced by

that system, we have some general observations to make in addi-

tion to those which may be made in connection with the various

specific legislative and other matters which we have studied dur-

ing the past year.

(A) Phase Out of Special Justices

of the District Courts

Outstanding among the accomplishments of the 1975 General

Court in improving the Administration of Justice is a blueprint^

for fulltime judicial service on the part of all District Court judges

by July 1, 1979. Many special justices may elect fulltime service

(and terminate their law practice) prior to that date; some may act

quite soon. Some special justices may resign, preferring the full-

time practice of law.

The District Courts of Adams, Amesbury, Lee, Leominster,

Newburyport, and Winchendon became full time on January 1,

1976.2

Other District Courts to become "full-time" in 1976 are Great

Barrington, Ipswich, North Adams and Williamstown. On July 1,

1977 Chicopee, Dukes (Martha's Vineyard), East Brookfield,

Nantucket, Orange and Ware will be "full-time."

Because Ch. 862 of the Acts of 1976 provides that none of the

81 special justice positions existing on January 31, 1976, can ever

be filled except by specific legislation, regardless of whether the

special justice resigns, retires, dies, or becomes full time, it will

be imperative that the General Court be kept fully informed as to

judicial needs in the District Courts.

'Acts of 1975, Ch. 862.

^Acts of 1975, Ch. 863.
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(B) Limited Service by Certain Retired

Probate and Superior Court Judges

The Judicial Council has continually recommended legislation

to permit temporary service by retired justices if such service has

been requested by the Chief Justice of the court.

The General Court enacted legislation in 1975 to permit certain

justices to be recalled for limited service.

By Ch. 861 of the Acts of 1975, sixteen retired justices of the

Superior Court are now eligible for recall by the Chief Justice of

the Superior Court for three month terms.

By Ch. 820 of the Acts of 1975' two retired probate judges are now
eligible for recall by the Chief Justice of Probate for three month
terms.

Some retired judges now serve as Masters and all may not be

available for recall service. The new legislation will give a little

help to both courts which can use any judicial man power that

may be available. We need much more.

(C) More Superior Court Judges Now

Just prior to his appointment as the 19th Chief Justice of the

Supreme Judicial Court, Justice Hennessey described the

Superior Court as "bankrupt" and the six year wait for civil trials

as "intolerable and indefensible." The Chief Justice did not over

state the situation. We can conceive of nothing which can substi-

tute for an increase in the number of associate justices of the

Superior Court.

Elsewhere in this report, we discuss the constitutional "Speedy
Trial" requirements for the criminal. There is no speedy trial for

the accident victim or the civil litigant. The installation in 1974 of

the most modern rules of Civil Procedure has not even made a

dent in the delay of five to six years before a case is reached for

trial in the Superior Court.

The General Court must provide more associate justices for the

Superior Court.

^

'The period of service of retired judges is limited by Acts of 1975. Ch. 820, to a two year period after they notify the

Governor of their availability.

^S. 682 of 1976 would provide nine more justices.



12 JUDICIAL COUNCIL '

P.D. 144

(D) Judicial Removal and Discipline

Proposals for the establishment of a Judicial Conduct Commis-
sion have come before the General Court in the past two ses-

sions.

We have commented on these proposals in our 49th Report for

1973^ and in our 50th Report for 1974^.

The legislation we recommend is as follows:

1975 DRAFT ACT

QIIlP (EommDttujpaltl) of ilaafiarl^UBPttfi

In the Year One Thousand Nine Hundred and Seventy-Six

PROPOSAL FOR A LEGISLATIVE AMENDMENT
TO THE CONSTITUTION

Relative to the Discipline, Censure, and Removal of Judges

A majority of all the members elected to the Senate and House
of Representatives, in joint session, hereby declares it to be ex-

pedient to alter the Constitution by the adoption of the following

Article of Amendment, to the end that it may become a part of

the Constitution (if similarly agreed to in a joint session of the

next General Court and approved by the people at the state elec-

tion next following):

ARTICLE OF AMENDMENT
The Constitution is hereby amended as follows:

Article I. In addition to the provisions contained in

chapter 111 and Articles of Amendment LVIII, XXX-
VII, and LXXV and in the manner which shall be pro-

vided by statute and notwithstanding the existing provi-

sions of chapter III and Articles of Amendment LVIII,

XXXVII, and LXXV, a judge of any court may be

censured, suspended, or removed from his judicial of-

fice by the Supreme Judicial Court for conduct that

brings the judicial office into disrepute, including but

not limited to:

(a) Conviction in a court of this or any other state or of

the United States of a crime punishable as a felony or a

crime involving moral turpitude; or

(b) Willful misconduct in a judicial office; or

'At pps. 39-67.

-At pps. 62-65.
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(c) Habitual failure to perform judicial duties; or

(d) Habitual intemperance.

Several bills have been filed in 1976 relative to the establish-

ment of a Commission on Judicial Conduct. Senate 685, Senate

698, House 323 and House 707 call for a constitutional amend-

ment. Senate 653, Senate 696, and Senate 723, call for a Commis-
sion on Judicial Conduct without a constitutional amendment.

House 889 goes even further and it establishes a grievance panel

in each judicial district.

(E) The Judicial Nominating Commission

Merit Selection of the Judiciary

In an Opinion of the Justices^ on the subject of the selection

and screening of candidates for judicial office, by a committee of

citizens appointed "to advise the governor," it was held that such

a procedure was not in conflict with the Massachusetts Constitu-

tion.

The governor is not necessarily bound to nominate only the

nominees of the Commission. He may revoke the Executive

Order creating this Commission in whole or in part, at any time.

The Governor's Council still must pass judgment on the person

nominated.

The Commission will inspire confidence only so long as it in-

sists on the highest standards of legal competence along with

other exacting qualifications including experience and character.

House 708 of 1976 calls for a constitutional amendment estab-

lishing a Judicial Nominating Commission. In addition, there are

proposals which would provide limited terms for the chief justices

of the various court. Another proposal is that the chief justice of

the Supreme Judicial Court shall designate the chief justices of

the lower courts (Senate 664 of 1976).

(F) The Trial De Novo System — An Antique

Law "reform" is a continuing examination of existing institu-

tions of the judicial system which sooner or later results in a

change, often for the better.

•Opinion of the Justices. Sept. 9. 1975; 1975 Adv. Sh. 2745.
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No one ever issued a condemnation of the Trial De Novo sys-

tem with more vehemence, and with more authority than did Jus-

tice Henry T. Lummus (who served on the Lynn District Court,

the Superior Court and the Supreme Judicial Court) fifty-four

years ago in 1922, when he gave this criticism: —
"Most of the faults of our district courts can be traced to

two things — first, their want of power and responsibil-

ity, and, second, their isolation from each other."

In the intervening years the General Court has done nobly and
the administrative and judicial personnel of the district courts

have done nobly to end their isolation from each other. Unfortu-

nately they still suffer from a "want of power and responsibility."

Justice Lummus continued: —
It is hard for a court without real power to respect itself.

What good woodsman could remain such long, if set to

pounding on a tree with the head of the axe? What sculptor

could do good work if any passerby should be entitled by law
to throw the statue into the harbor? Power and responsibility

breed caution, judgment, sanity and efficiency; the want of

power and responsibility produces the opposite effects.

The district courts are now the sole heirs of an absurd sys-

tem of double trials of questions of fact, once so universal in

Massachusetts that the losing party in a jury trial presided

over by the full bench of the Supreme Judicial Court was en-

titled by law to a new trial by another jury before the same
court.

A vicious circle has been created, by which incompetent
men have been deemed worthy of district court judgeships

because they carry litUe power, and then district courts have
been denied more power because of the incompetence of

some of the judges; — a kind of reasoning which, if main-
tained, would forever prevent reform.

His analysis of the historical basis of the district courts is excel-

lent: —
The system of criminal appeals was designed for a small,

homogeneous population, largely rural, with a simple civiliza-

tion, and only the elementary common law crimes. It is not

too much to say that it has broken down under the strain im-

posed upon it by our large, mixed urban population, and our
numerous and varied crimes.

At no distant day criminal appeals will have to be
abolished, and a system substituted by which a defendant
submitting to trial in a district court must abide by the deci-

sion, subject to the correction of errors of law and to the

summary revision of sentences thought to be excessive.
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In the meantime our task is to do what we can with the

present obsolete machinery.

The appeal in criminal cases, instead of being, as originally

intended, a mode of review of findings and sentences hon-

estly believed to be wrong, has been converted into a means
of clogging the docket of the superior court with cases await-

ing jury trial in the brief sittings provided, until in sheer des-

peration district attorneys and judges have sometimes dis-

posed of cases upon terms dictated by criminal defendants.

Is it not almost eerie to hear these words echoing down to us

over fifty years ago when they so aptly described the horrendous

situation of 1976?

Lummus further analyzed the situation then, and his words

apply today:

. . . several indefensible notions have sprung up. One is, that

a defendant is entitled to know the ultimate disposition of his

case before he pleads guilty — that the sovereign state should

permit him to impose conditions as to its judicial action.

Another is, that the court is bound to abdicate its duty to de-

termine the sentence, whenever the district attorney and the

defendant are agreed. A third notion is, that the real question

to be decided on appeal is the amount of deduction from the

district court sentence, the defendant holding a virtual policy

of insurance against the imposition of any greater penalty;

the district court sentence, though annulled for every other

purpose, is deemed sacred as fixing the maximum.^

In the intervening years the competence of those appointed to

district court judgeships has vastly improved. The salary scale

exceeds $30,168.00 and by 1979 all such judges will serve as full

time judicial officers. The time nears for further reform.

Lummus said then, and we can say now:

A judge of a district court finds his decisions swept aside

without reason, but he can never be convicted of legal error.

He lacks responsibility as well as power.

In view of the degenerating force of the appeal system upon
our district judges, the wonder is that, working under that

system, so many of them have maintained such a high stan-

dard of public service.

'For example Ch. 459 of the Acts of 1975, Sec. 2 provides: Whenever a person convicted before a district or municipal

court is sentenced to fine, imprisonment, or fine and imprisonment and said court has directed that the execution of

sentence be suspended and the defendant has taken an appeal to superior court, the court which imposed sentence shall

not, at any time, increase the penalty or withdraw or revoke the suspension in said sentence.

Approved July 11, 1975.
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In 1922 Lummus noted: —
Another unwise practice is the crusading against some par-

ticular kind of offenders, like violators of the liquor law, by
means of jail sentences for first offences, invariably appealed
and impossible to sustain in the superior court without con-

gesting the list so that no other business can be done. Every-

body knows — including the judge taking such action — that

a district court so acting is not doing its work as a part of our

judicial system, but is merely unloading its work upon the

superior court with a virtuous but meaningless gesture of en-

forcement of the law. Any notion that such action strikes ter-

ror into the hearts of wrongdoers, is a delusion; it only brings

our criminal justice into disrepute.

A local judge who does not take pains to learn the best

practices in other courts, may unconsciously begin to look for

advice and interchange of ideas to his clerk, or the chief of

police, or some local reformers, all of whom he ought to keep

at arm's length so far as the disposition of cases is concerned.

The loss of judicial independence is easy; the consequences
are deplorable.

If any greater penalty is imposed on appeal, the cry is

raised that a defendant should not be penaHzed for exercising

his right — usually misdescribed as a constitutional right — of

appeal. If that cry meant that a defendant, no matter how or

why he delays conviction and sentence, should not be given

more than a reasonable sentence for his crime, it would sug-

gest a sound doctrine.

But that is not the meaning intended. The proposition im-

plied in that cry is, that there should be no difference in pen-

alty between one man who confessed his guilt, possibly ex-

pressed his contrition, and accepted his penalty in the district

court, and another man — guilty as he must be deemed to be

else he would not be before the superior court for sentence —
who has fought and delayed to the bitter end, and has cost the

public valuable time and hundreds of dollars before justice

could overtake him.

Such a proposition seems self-evidently absurd. It runs

contrary to the customs of the profession for generations.

The right of appeal is surely no more sacred than the right of

an indicted defendant to be tried by a jury; yet from time im-

memorial defendants who turn state's evidence, or plead

guilty when arraigned, have claimed and received more cle-

mency than those who fight to the last ditch. Everyone knows
that criminal sittings cannot be run, in practice, on any other

theory. Recently in a criminal sitting of fifteen court days I

found four hundred cases, most of them arising on appeal, on
the list for jury trial. Possibly there was time to try thirty

cases — not more. Ninety per cent of criminal defendants in
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the superior court, if not more, are unquestionably guilty. So
long as every defendant, even in the smallest case, has a con-

stitutional right to trial by jury, there are only two ways of

disposing of any considerable volume of criminal business —
a tremendous enlargement of judicial and legal machinery, or

some means of inducing the great mass of criminal defen-

dants, in fact guilty, to waive their technical rights and to

plead guilty. Practically, unless defendants are prevented
from gaining any assurance that their cases will not be
reached for trial during the sitting, and the court, without de-

scending to trading with defendants, nevertheless brings

home to them the advantage of pleading guilty instead of

being found guilty, the court and the public who maintain it

will inevitably be swamped by ever-increasing arrearages of

untried cases.

There are those who oppose "plea bargaining." The alternative

is a capacity for a prompt district court trial. In the absence of

this, plea bargaining may go on at a higher level.

The General Court may soon be asked, or in fact may be re-

quired to abolish the trial de novo system and to provide for the

final determination of criminal cases within the jurisdiction of the

district courts at that level, and with a jury. It may be a six man
jury if it is finally determined that there is no constitutional barrier

involved.

If the General Court does adopt such a plan, the district courts

may be close to the stage of their development when there is a

reasonable chance that it will work. Once and for all the "want of

power and responsibility" on the part of district court judges in

the average criminal case will end for all time and the pleas made
by Lummus in 1922, and by a legion of others, will be heard. In

judicial reform there may be httle new under the sun, but the time

may be right for the idea to become a reality.

As we indicate in this report, the two-tier system in Massachu-
setts has made it possible for District and Municipal Courts to

dispose of approximately 92% of all of the substantial criminal

complaints without adding to the burden of the Superior Court. In

the fiscal year ending June 30, 1975, the District Court judges

handled 208,562 criminal complaints, which could be called sub-

stantial. Out of this number, 16,487 were appealed to the Superior

Court, or approximately 8%.

The necessity of preserving this capacity of District and Munic-

ipal Courts to dispose similarly of approximately 90% of all crimi-
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nal complaints in the future must be given careful consideration in

connection with any proposal to change the present systems of

handling criminal cases.

Although the statistics given here for the District Court do not

include the Municipal Court of the city of Boston, they are suffi-

cient to indicate the situation in that court as well.

It is difficult to estimate the number of jury trials which might

take place in the District and Municipal Courts if the de novo was

abolished.

We regard it as necessary to have a study made of the experi-

ence in other judicial systems in states which have departed from

the de novo idea. We should, therefore, consider what has hap-

pened in states with large populations, which have conditions re-

sembling those in Massachusetts, such as New Jersey, Illinois,

Pennsylvania, Michigan, California, etc.

Statistics on this subject which deal with the situation in more
rural states such as Maine and Rhode Island are of less value to

us.

The Constitutional Issue

On June 12, 1975, the Supreme Judicial Court held in Comm. v.

Ludwig^ that trials "de novo'" were not infractions of the right to

a speedy trial under the Sixth Amendment and Article 12 of the

Massachusetts Declaration of Rights, and the guarantee against

double jeopardy under the Fifth Amendment. This case has been

appealed to the U.S. Supreme Court {Ludwig v. Mass. U.S.S.

Ct. No. 75-377) where defendant's counsel apparently hopes to

have the "two-tier" or "trial de novo" system declared constitu-

tionally infirm.

In the Ludwig case and in other similar proceedings such as

Comm. V. Whitmarsli^ and Costarelli v. Massachusetts^ defense

counsel contends, thus far without success, that the failure to give

a jury trial in the first instance, in the District Court, violates the

United States and Massachusetts constitution.

We do not wish to anticipate what the U.S. Supreme Court will

do in the Ludwig case. We noted in our last report, the decision in

Colten V. Kentucky, 407 U.S. 104 (1972) where a de novo proce-

dure was upheld and saw no constitutional problems.

'1975 A. S. 1994, 330 N.E. 2d 467
2|974 A.S. 1408, 316 N.E. 2d 610
^95 S. Ct. 153A(1975)
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A special committee of district court judges has issued a printed

report on ''Trial de Novo" in which it is said:

In summary, because the District Court defendants presenting the

most serious danger to society comprise the large majority of those

who appeal to the Superior Court, and because those appeals gen-

erally produce mild dispositions after unreasonable delays, the pub-

lic interest in effective law enforcement may be ill-served by the de

novo system despite its function as a useful screening mechanism.

The district courts now finally dispose of 97% of the criminal

cases entered in those courts, but apparently only 92% of "judge

handled" cases. If jury trials are to be held in criminal cases in

the district courts, we might expect well over 2,000 such jury tri-

als per year on the basis of current statistics showing that 1,912

such cases on appeal from the district courts were tried before a

jury in the Superior Court in the fiscal year ending June 30, 1975.

We must note that in the 1,912 jury trials mentioned, the defen-

dant already knew what the judgment of the district court was. It

may be concluded that luore defendants would seek jury trials in

the district court if they were only going to get "one bite at the

apple." A good number would prefer to take their chance with a

jury.

The district courts do not have the immediate capacity to pro-

vide jury trials if the de novo system is eliminated, but the capac-

ity could be developed. Last year we recommended that the Gen-
eral Court look to the day when this matter must be faced. We
renew this suggestion.

The Plea Bargaining Issue

In his final observation on the judicial system after ten years as

Chief Justice of the Supreme Judicial Court, Justice Tauro said

that the de novo system led to the increased use of plea bargain-

ing.

There being no finality in the District Court non-jury criminal

trial, and in view of the constitutional necessity for a speedy trial

in every criminal case, many believe that the de novo system is

now inappropriate. It often works to the advantage of the criminal

and always delays the disposition of the case. Prosecutors in the

Superior Court may be agreeing to lighten penalties in order to

avoid being buried in an avalanche of cases.

Finality at the district court level, at least in certain classes of
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crime, might result in prompt and final dispositions of more value

to society.

It is not without probability that plea bargaining in the District

Court would intensify if there was an increase in jury trials at that

level.

(G) THE COURT FACILITIES STUDY

In September of 1975, the National Center for State Courts

filed a final summary report on the facilities of 1 14 Courts in the

Commonwealth. Separate studies have also been completed on

each Superior and District Court. A distinct study of the Suffolk

County Court was made in 1974 by Space Management Complex
Inc., which has published a separate report.

These facilities studies can be of great value to the General

Court and others in planning for alterations in existing facilities

and for the construction of new facilities. Some of the major de-

ficiencies in existing facilities include:

1. Overcrowding 35%
2. Poor Acoustics and Noise 35%
3. Poor lighting 32%
4. Inadequate Electricity 9%
5. Poor Appearance 7%
6. Leakage — Water Damage 7%
7. Fire Hazards 5%
8. Inadequate Heating 5%
9. Inadequate Parking 3%

10. Poor Structure Condition 1%

Functional Deficiencies

1. Inconvenient to the Public

2. Lack Public Transportation (11)

3. Parking Problems (26)

4. Security Problems (Records, payments, etc.)

5. Shared Space with Non-Court Related Facilities (62)

Condition of Superior and Probate Courts

Good 25%
Fair 50%
Poor 25%
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Condition of District Courts

Good 45%
Fair 37%
Poor 18%

The General Court will note that "most District Court houses

built since 1970 have no provisions whatsoever for jury

facilities.""

Hailed among "Notably Good'' are the court facilities in Barn-

stable, Orleans, Brockton, Dudley, Uxbridge, Westboro, Lynn,

Woburn, Concord, Roxbury, Fall River. Listed as in "Poor Con-

dition'' are Brighton, Chelsea, Dorchester, Edgartown, Fall

River Superior, Fitchburg Superior, Holyoke, Ipswich, Middle-

boro, Plymouth, Salem, Taunton Superior, Williamstown and

Winchendon.

The report cites the new District Court in Gloucester as an ex-

ample of insufficient planning. Built in 1973, it had to be re-wired

for window air conditioners since no air conditioning was pro-

vided. There was "no interaction among the court or the com-

munity" in the design of this facility says the report. It is a

"poorly functioning, badly planned facility."^ Chelsea and Win-

chendon District Courts should be re-located in other buildings.

Both are fire hazards.

Although any standard design for a court house would be unde-

sirable and stultifying, there must be an end to wasteful and inef-

ficient interior planning.

The following should be objectives for future court facilities:

1. Establishment of Uniform Design Standards for Court

Facilities.

2. Required consultation with court administrators before au-

thorization of new or renovated faciHties.

3. Establishment of standard policy for:

a. Maintenance

b. Lighting

^Among other things, it lacked a judges' lobby: it had no consultation rooms for counsel; no jury room; a 1 10 volt electri-

cal system; no air conditioning; and inadequate parking.
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c. Acoustics

d. Record Storage

e. Fire Protection

f. Security

It ought to be obvious that we can not afford to allow public

funds (whether city, county, or state) to be improvidently ex-

pended for facilities which are poorly designed for present needs

and which can not be adapted to the needs of the future.

The summary report demonstrates the existence of Jury

Facilities in District Courts as follows:

6 Man 12 Man Jury

Room
l.Ayer 1 1

2. Barnstable 2 2

3. Brockton 2 2

4. Cambridge Yes Yes Yes

5. Clinton 2

6. Concord 1 2

7. Dedham 2 1

8. Framingham 2 3

9. Gloucester 1

10. Haverhill — 1 2

11. Lowell 10 2

12. Marlboro 2 2

13. Pittsfield 1 1

14. Somerville 1 1

15. Worcester Cent. Yes Yes Yes

16. Boston Municipal Court Yes Yes Yes

17. Boston Housing Court Yes Yes Yes

Thirty-five Percent of the District Courts can offer adequate

facilities for a six man jury trial and only 17% have a proper de-

liberation room. Rest rooms for the jurors must be provided.

If a district or municipal court such as the Boston Municipal

Court or the Third District Court of Eastern Middlesex can share

jury pools and jury facilities with the Superior Court, the capacity

(or future capacity) for such courts to handle jury trials is a sig-

nificant potential. The provision for reasonable and appropriate

jury facilities elsewhere is going to prove costly to the taxpayers.
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The Superior Court Scene

Superior Court Trends in Criminal Business

In the report of the Executive Secretary of the Supreme Judi-

cial Court for the fiscal year ending 6/30/75, there are significant

indicators which should be made known to the General Court.

Indictments

A. Criminal Indictments Pending 7/1/74 21,596

B. New Indictments Entered 17,330

C. Total of Indictments 38,926

D. Disposed of by Trial 2,896

E. Disposed of Otherwise* 16,197

19,093

F. Indictments Pending 7/1/75 19,833

(Involving 10,320 defendants)

District and Municipal Court Appeals

G. Appeals Pending July 1, 1974 15,912

H. New Appeals Entered 17,654

I. Total Appeals 33,566

J. Disposed of by Trial 1,912

K. Disposed of Otherwise 12,554

14,466

L. Appeals Pending July 1, 1975 19,100

(Involving 1 1 , 292 defendants)

Judicial Deployment on Criminal Cases

Court Days

Superior Court Judges 4,557

District Court Judges Sitting in

Superior Court 941

Total 5,498

Assuming a judge could sit five days a week, with a thirty day

vacation, eight weeks on non-jury matters, and with the usual

public holidays, (or 181 days a year) these statistics indicate that

criminal business required the full time service of 30 judges in the

Superior Court during the fiscal year or about 65% of the 46 jus-

"Presumably most of these dispositions were made after a plea of guilty was entered in the Superior Court.
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tices. An allowance should be made for sick days, judicial educa-

tion, conference days, weather, and other variables with the

probable result that the full time service of possibly 33 judges^ in

the Superior Court was required merely to reduce the backlog of

indictments by 1,763 cases while the de novo appeals backlog in-

creased by 3,188 cases. The effect of all this on pending civil

cases is devastating for the parties involved.

Superior Court Trends in Civil Business

A. Civil Jury Cases Pending July 1, 1974 52,530

B. Civil Jury Cases Entered 16,963

C. Jury Cases in Progress 69,493

D. Jury Cases Disposed of 17,545

E. Jury Cases Pending July 1, 1975 51,948

F. Civil Non-Jury Cases Pending July 1, 1974 36,709

G. Civil Non-Jury Cases Entered 15,284

H. Non-Jury Cases in Progress 51,993

I. Non-Jury Cases Disposed of 10,013

J. Non-Jury Cases Pending July 1, 1975 41,980

Judicial Deployment on Civil Cases

Court days

Superior Court Judges 4186

District Court Judges in Superior Court 518

Total 4704

Even assuming a judge could sit on civil cases 230 days a year

(5 days a week = 260 less 30 days vacation = 230) the full time

service of 20.4 judges would be needed for 4704 court days. Al-

lowing for sickness and other factors, a conservative estimate of

22 full service judges was needed to stay current with a backlog of

about 52,000 jury cases while falling behind on the non-jury cases

by over 5000. The time of only 13 Superior Court judges was

available due to the criminal calendar.

Judicial Deployment in Superior Court

Based on the most recent statistics, the following conclusion

can be reached as to the Superior Court:

'This estimate is conjectural, but we think it is a conservative one.
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Judges
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Criminal Business

\\. Criminal Cases Entered

including

"Pay By Mail"*

12. Criminal Cases

Appealed to

Superior Court^

13. Percentage of Cases

Appealed

14. Auto Violations

Except Parking

15. Auto Violations

Percentage

16. All Juvenile Proceedings

17. Drunkeness Cases

*see below

!955 1975

20 year

change

202,126 613,753 +411,627

4,057 16,487 +12,430

2% 2.68%*

103,374 440,105 +336,731

51% 71% +20%
6,934 36,664 +29,730

52,917 NON-CRIMINAL

CASES HANDLED BY A JUDGE — THE SIGNIFICANT
8% APPEAL RATE

Although the number of criminal entries in district courts for

the last fiscal year was indeed a total of 613,753, the truly signifi-

cant cases are in these categories which are handled by a judge.

a. General Criminal Complaints 157,291

b. Narcotics cases 15,253

c. Gaming or Lottery 1,104

d. Operating Under the Influence

of Liquor 16,290

e. Operating Under the Influence

of Drugs 286

f. Operating to Endanger 13,034

g. Use without Authority and

Larceny of motor vehicle 5,304

TOTAL 208,562

The balance of the criminal cases (405,191) include all the auto

violations which, under GL Ch. 90C Sec. 4A, can be disposed of

by the Clerk of Court or the clerical staff. The problem area

seems to be in the above 208,562 figure.^

'In many cases more than one complaint is issued as the result of one incident. There are many variables in these figures

but we seek trends and significant indicators.
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As 16,487 of these 208,562 cases were appealed to the Superior

Court for a de novo trial, we find that the rate of appeal is much
higher at 7.90% based on the 208,562 figure while appearing to be

only 2.68% if the misleading 613,753 total is used as the measuring

base.

These profiles tell much about our district courts, but a study of

the whole picture requires a detailed examination of all the statis-

tical indicators published by the Executive Secretary of the Su-

preme Judicial Court. ^ Among other things, the district courts

collected $2,219,728 from parking ''tickets," and $11,136,634 in

family neglect and nonsupport cases.

Other Recent Trends

Analysis by Kathy O'Connor of the Office of the Executive

Secretary of the Supreme Judicial Court indicates we must take

steps to cope with the sharp rise in some automobile offenses.

NEGLIGENTLY OPERATING SO AS TO ENDANGER
YEAR NUMBER of Cases

1971 8,336

1972 9,963

1973 10,980

1974 12,230

1975 13,034

This is a 63.9% increase in five years.

Operating Under the Influence

1971 9,105

1972 10,675

1973 12,861

1974 14,583

1975 16,290

Here we have a 55.9% increase in five years

Drug cases seem to be stabilized at about 15,000 per year,

down from 24,000 in 1971 when the Marijuhana epidemic was at

its height.

The advent of "No Fault" did much to reduce the number of

civil cases entered in the district courts. The fact that only 1 1 to

'Superior Court figures show 17,654 cases but these include Boston Municipal Court, etc.
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13% of the civil cases are tried is a normal indicator of the sys-

tem. The General Court can recognize certain trends from these

statistics. The increase in eviction cases (55.4%) denotes that a

far greater number of people have elected to live in rental housing

or have been forced into such accommodations. The revolution in

Landlord-Tenant law will continue to spur on many more Sum-
mary Process actions (Evictions). Small claims have increasQd by

64% in the past twenty years due in part to the increased limit of

such claims.

Very few of the decisions of the district court judges are ap-

pealed in civil cases.

Criminal Business

These indicators show that the criminal business of the district

courts has increased over 300% by 41 1,627 cases since 1955.

What is of vital interest is the true percentage of appeals in

criminal cases from the district court to the Superior Court for a

trial de novo or other disposition.

Appeals to Superior Court

1955 4,057

1971 15,966

1972 17,342

1973 15,867

1974 14,999

1975 16,487

Less Than 8% Appealed

About 8% of the 208,562 "Judge handled"^ criminal cases en-

tered in the district courts seem to have been appealed to the

Superior Court. In such appeals (16,487) a jury trial was claimed

or the sentence was challenged. As there were only 1,912 de novo
criminal trials in the Superior Court during this period, it may
safely be assumed that the purpose of most such appeals may not

actually be to have a trial by jury but to get the defendants a bet-

ter disposition.

It may also be noted that auto violations account for 71% of the

total criminal business of the district courts. The General Court

may wish to explore this fact of our jurisprudence.

'Large volumes of motor vehicle (non parking) complaints are handled by the clerks and the fine is paid by mail. The

total number of criminal entries was 613,753.
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We can expect and should provide for a substantial increase in

juvenile proceedings including those conducted for "Children In

Need of Services." Our life styles can not proceed too far along

currently indicated paths without the need for a system to protect

the young victims of a flight from parental responsibility and the

kind of care and attention that was once traditional in the nuclear

family.

The Use of Temporary Expedients

We anticipate that the present deplorable state of the judicial

system may evoke a number of suggestions for "crash" programs

to deliver judicial services.

Magistrates, for example, could deal with criminal matters of a

run of the mill variety where the penalty was not likely to be se-

vere and where no trial was desired by the defendant. There will

be no end of suggestions for easy solutions.

We confine our comments to the permanent and enduring

changes which the judicial system requires. The system, with all

its faults, is among the best; and justice is done albeit after a long

delay. The twenty year trend we observe ought to dispel the fal-

lacy that temporary expedients will cure all our judicial ills.

While we do not discourage "crash" programs, we can not ac-

cept them as permanent progress.

The General Court has exercised its exclusive constitutional

authority to "constitute judicatories" in a progressive and re-

sponsible manner in the past few years. Much has been done. We
hope the patience and prudence already demonstrated will con-

tinue to bring about more legislative accomplishments for the

permanent improvement of the courts.

Proposals for 1976

Included among the proposals for 1976 are such things as the

reference of civil actions pending in the probate court to Masters

as a measure to reduce congestion.* Greater use of District Court

judges in the Superior Court to reduce congestion is also

proposed.^ A specific proposal aimed at reducing Superior Court

congestion is to increase from $4,000 to $10,000 the level at which

the case must go either to the District or Superior Court. Under
the provision of Ch. 231 § 102C, cases in which it is likely that

'Senate 638

-Senate 636
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less than $4,000 will be awarded as damages must first be tried in

the district or municipal court. It is suggested that this figure be

raised to $10,000/ In order to expeditiously dispose of smaller

cases, it is also suggested that the limit on small claims be raised

from $400 to $750.2

We do not see that it is realistic to suppose that a judge could

sit during the day and then appear for a night session. It would

also be a mistake to assume that a night session could be held

without considerable cost which would include compensation for

the clerk, court officer, janitorial services, energy, and miscel-

laneous costs involved with holding the session. Such a proposal

would not really be an economy and might result in judicial attri-

tion without real benefit.

We also should mention that night sessions involve additional

problems of building security, heating, and the reluctance of wit-

nesses, particularly women, to travel into the city or congested

areas at night. We support the concept of recording the proceed-

ings in the Probate and District Courts.^

(H) JUDICIAL ADMINISTRATION

Some will argue to the General Court that the salvation of our

judicial system lies in the establishment of a centralized administ-

ration for the entire judicial branch. Central to this philosophy is

the concept that the Chief Justice of the Supreme Judicial Court

would be the chief administrator of the judicial branch acting, in

all probability, through the office of the Executive Secretary.

THE OFFICE OF THE EXECUTIVE SECRETARY
Administrative Office of the Judicial System

The office of the Executive Secretary was created in 1956. At

the present time the office consists of the following permanent

positions:

a) An Executive Secretary

b) 3 assistant Exectuive Secretaries who are members of the

bar

c) 3 secretaries.

'Senate 638

^Senate 636

"Senate 649, House 320. and House 321.
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At the present time, the executive secretary is working with

federal funds on the following projects:

1) Court house facilities study.

2) Task force to update the Massachusetts reports.

3) Massachusetts Court Management Survey

4) Data Processing Project

5) Criminal Rules Project

6) Grant Management Program

7) Public Information Office

The Functions of the Executive Secretary

The office of the Executive Secretary carries on many ac-

tivities. Consistent with the statutory mandate creating the office,

the Executive Secretary is performing the following tasks;

1) The Executive Secretary prepares and presents an Annual

report to the Supreme Judicial Court containing statistical data on

the court system and the workload of the courts and judges.

2) The Executive Secretary sits as the secretary to the Judi-

cial Conference and to the Committee on Complaints.

3) The Office of the Executive Secretary receives complaints

concerning judges and lawyers. The Executive Secretary was
greatly burdened with this, and the practice now is to refer all

complaints to the Board of Bar Overseers.

4) Under a federal grant, the Executive Secretary coordinates

a continuing education program forjudges and judicial personnel;

5) The Executive Secretary is presently attempting to coordi-

nate various projects to provide adequate courtroom facilities.

The services of a recognized expert in courtroom space manage-

ment have been retained.

6) The Executive Secretary coordinates and prepares court

applications for grants.

7) The Executive Secretary coordinates the data processing

activities in the judicial system. At the present time, the following

are the specific projects involving the data processing center;

a) automated system of processing parking violations;

b) development of Superior Court case management system;

c) Massachusetts participation in a Multi-State informational sys-

tem.

The Executive Secretary has received federal grants for the im-

plementation of the Superior Court case Management system.

Other plans for the data processing system include;

a) monitoring cases during the appellate process;
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b) juror management;
c) automation of probate procedure;

d) automated collection of support payments;

8) An Assistant Executive Secretary is presently working on
the management of records and their storage;

9) The Executive Secretary is also responsible for the

budgetary and fiscal affairs of the Supreme Judicial Court

as well as the personnel administration of his own office,

and to some extent that of the Supreme Judicial Court. He
is responsible for the state payroll of the Supreme Judicial

Court.

10) One Assistant Executive Secretary serves as an Adminis-

trative Assistant to the Chief Justice of the Supreme Judi-

cial Court;

1 1) The Executive Secretary publishes the Docket, a public in-

formation newsletter on the courts.

12) The Executive Secretary's office conducts a statistical

analysis of the workloads and budgets of all the Massachu-

setts courts;

13) The Executive Secretary oversees the use by judges of the

inherent power to incur expenses reasonably necessary for

the operation of the judicial system;

On review of the activities of the Executive Secretary, it ap-

pears that the office is in need of dramatic change. The need for

an Executive Secretary or Administrator is obvious. As presently

constituted, the office is understaffed and underequipped. It is

possible that the Executive Secretary's office has overextended

the few resources it has.

Despite the progress, the Executive Secretary is still not yet an

efficient administrative arm of the Supreme Judicial Court.

Thirty-six other jurisdictions have executive secretaries who have

larger staffs than in Massachusetts. New Jersey has a staff of 89

and Connecticut has 40. Massachusetts ranks fifth in New Eng-

land in state court administration.

While the permanent complement in the Executive Secretary's

office has remained small, the administrative offices at the trial

level have expanded. The Administrative offices at the Superior

and District Courts exceed those of the Executive Secretary

which illustrates an ad hoc, piecemeal approach to the administra-

tion of the Massachusetts Court system.
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The Office of the Executive Secretary is expected to contend

for support with administrative offices at a lower level. This sort

of fragmentation of the court system adds another impediment to

the creation of an effective and centralized system of court ad-

ministration.

It will not be possible to rely indefinitely on federal funding to

accomplish the job. LEAA funds for 1976 are less than those

granted in 1975. What is needed is a legislative committment to

the office of the Executive Secretary.

The Executive Secretary's Function

Former Chief Justice Tauro saw the Executive Secretary as re-

sponsible in these areas:

1) Personnel management;

2) Financial management;

3) Calendar management;

4) Jury management;

5) Courtroom facilities management;

6) Public information services;

7) Liaison service with other government branches;

8) Liaison services with bar associations, and law schools;

9) House counsel on administrative matters;

10) Research and planning.

With the exception of items 3 & 4, the Executive Secretary at-

tempts, at the present time to perform all of these services. While

qualitatively, the office of the Executive Secretary surpasses simi-

lar offices in many states, quantitatively that office lags behind

many. Not only is additional state funding needed, but also there

is a great need for the adoption of a standard set of operating pro-

cedures.

Objectives for the Future

At the present time, the Executive Secretary is trying to deter-

mine priorities in his office. He is attempting to determine which
functions are critical and which can be performed by another of-

fice. He is also trying to organize his staff so that they can best

effectuate those priorities. He is currently pursuing those projects

which are urgently needed, e.g., data processing center. The ad-

ministrative staff of the Supreme Judicial Court consists of 12

separate offices. Several offices perform functions which overlap.

The Executive Secretary should coordinate all of these offices so
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that duplication of work is avoided. The ultimate long range goal

of the office of Executive Secretary is to become an efficient ad-

ministrative operation. In this context, the Executive Secretary

should prepare and submit a detailed plan for centralized court

management. Chief Justice Tauro equated or analogized the Ex-

ecutive Secretary's objectives to those of a Hospital adminis-

trator. The latter's job is to superintend the operation of the day

to day activities of the hospital so that the physicians can con-

tinue to carry on the job of doctoring. A similar reasoning applies

to judges and the judicial system.

It is proposed by Senate 654 of 1976 to change the name of the

office of Executive Secretary to the Administrative Offices of the

Massachusetts Courts. The change of name is not merely a

change in form alone. The substance of the bill (Senate 654 of

1976) makes it clear that it is a foundation for a strong administra-

tive office which will be responsible not only to the Supreme Ju-

dicial Court but also to the legislature.

(I) COURT UNIFICATION

We discussed the philosophy of "Unification" in our 50th Re-

port for 1974.^ The term "unification" has come to describe a

single state-wide body of judges who can serve in any trial court

and can be deployed to meet the changing needs of the judicial

system. We now have 269 judges, 6000 support personnel, 112

buildings and a budget of more than $80 million a year.

The General Court and the average citizen of the common-
wealth must first become convinced that one single trial court

would be more efficient and result in better administration of jus-

tice than the several courts we now have. This has yet to be de-

monstrated.

Our present judicial system of 97 courts is substantially the

format which was created under the Charter of 1691 and much of

it can be traced to Pilgrim times. The District Courts have never

been and are not now "state" courts. They are community based

and financed with local real estate taxes; they are part of the

county apparatus. In the recent past, the progress in operating the

District Courts under uniform rules, and with uniform administra-

tive procedures has been noteworthy. With the elimination of

part-time judges, the strength and effectiveness of the District

'Pps. 42-48
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Court bench will be more and more apparent. Many judges of our

District Courts are now deployed to the Courts where the need is

greatest. By the time of final phase out of the special justice in

1979 — the capabilities in this area will be greatly enhanced.'

To a large extent then, the "Unification" of the District Courts

is well underway. More ''unification" of the Probate Courts,

which are county tribunals, is clearly the ultimate objective. Pro-

ductive efforts are now well underway to standardize probate

procedure, practice, and administrative operation. Interchange of

probate judges between courts is a customary practice. Assign-

ment of Probate and District Court judges across county lines

may still remain a problem area.

The Superior Court, also a county, rather than a State, institu-

tion even from early colonial times, is "unified" in the sense that

each justice of this collegiate tribunal is eligible for duty in every

session in every county.

Some District Court judges are certified to sit in the Superior

Court to expedite the trial and disposition of the case load. Be-

cause of the avalanche of criminal business, the Superior Court

can not cope with the five year back log of civil cases and the

mountain of criminal cases which now wait decision.

After the 1691 Charter, the Superior Court of Judicature (now

called the Supreme Judicial Court) became the first truly state-

wide court. We have added a Court of Appeal and the Land
Court both of which serve the entire state.

Our juvenile courts and the Housing Courts in Boston and

Springfield serve a special need and may properly be regarded as

specialized courts but their independent status for administrative

purposes can only be regarded as fragmentation.

True "Unification" would combine all the trial courts into one

single system. Specialization such as now exists in the Land
Court or Probate Courts might still be present.

The Great Debate
Should we continue to ask the General Court to support the

separate improvement of each class of our trial courts, District,

'Sec. 6A of Ch. 862 of 1975 permits assignment of the former special justices to courts which are reasonably near to the

court to which they were appointed, and in "exigent circumstances"" to any district court.
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Probate, Superior, Land Court, and Housing Courts, or should

we combine or unify all the trial courts into a single system?

There is more reason in other jurisdictions to talk about unifica-

tion than there is in Massachusetts. There is no magic in the uni-

fication of the district court, the probate court, the housing court,

the land court, and the superior court. Unification is impossible

without a new method of financing, and it is not possible without

a drastic revision of the concept of county government unless

pursuant to proposals such as Senate 629 of 1976 the entire costs

of the courts are shifted to the Commonwealth. There does not

seem to be tremendous support for such legislation. Traditionally,

the district court has been community based and the superior

court, although largely state financed, is still a county institution

in the eyes of the public. It must not be forgotten that the regular

terms of the superior court in each county are established by

legislation. Under G. L. Ch. 212 § 14A, the Chief Justice of the

Superior Court may also establish special sittings.

(J) The Circuit Judge of Probate Concept

By Chapter 862, Sec. 1, of the Acts of 1975^ a circuit judge of

probate has been provided for. This full-time probate judge may
be assigned to any county by the Chief Judge of Probate.

Other Probate Court Proposals

It will be proposed to this session of the General Court that the

name of the probate court be changed to "Probate and Family

Court." The continual use of the term "insolvency" in connec-

tion with the probate court is as archaic as the stagecoach. The
probate court is truly a family court and might well be so desig-

nated. (Senate 644 of 1976)

'Amedning G.L. Ch. 217, Sec. 3.
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II. CRIMINAL LAW
AND PRACTICE

A. Speedy Trial of Criminal Defendants.

B. The Right Of Privacy And The Right To A Public Trial — The
Rape Victim And The Criminal Justice System.

C. Evidence — Accident Report Inadmissible Against Maker.

D. Misdemeanors — Issuance of Citations By Police Officers.

E. Reorganizing The System Of Probation In The Commonwealth.
F. Penalties For Obstruction Of Justice.

(A) SPEEDY TRIAL OF CRIMINAL DEFENDANTS

HOUSE .... (1975) .... No. 2299

AN ACT PROVIDING FOR THE SPEEDY TRIAL OF
CRIMINAL DEFENDANTS.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 A bill to repeal section 72 of chapter 277 of the Gen-
2 eral Laws, as recently amended by section 61 of chapter

3 218 of the Revised Laws, and inserting in place thereof:

4 1) The trial of criminal cases shall be given preference

5 over civil cases. The trial of defendants in custody and
6 defendants whose pre-trial liberty is reasonably believed

7 to present unusual risks should be given preference over

8 other criminal cases.

9 a) In cases where a defendant is detained, the Com-
10 monwealth must be ready for trial within 90 days from
1

1

the date of detention. If the Commonwealth is not ready

12 for trial within such time, the defendant shall be re-

13 leased upon bond or his own recognizance or upon such
14 other conditions as the court may determine unless
15 there is a showing of exceptional circumstances by the

16 Commonwealth justifying the continued detention of the

17 defendant, and then the detention shall continue only for

18 as long as necessary. This shall not apply to any defen-

19 dant who is serving a term of imprisonment for another
20 offense, nor to any defendant who, subsequent to re-

21 lease under this rule, has been charged with another
22 crime or has violated the conditions of his release.
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23 b) In all cases, the Commonwealth must be ready for

24 trial within six months from the date of arrest, service of

25 summons, detention, or the filing of a complaint or of a

26 formal charge upon which the defendant is to be tried

27 (other than a sealed indictment) whichever is the earl-

28 iest. If the Commonwealth is not ready for trial within

29 such time, or within the period extended by the court

30 for good cause, then, upon application of the defendant

31 or upon motion of the court, after an opportunity for ar-

32 gument, the charge shall be dismissed.

33 2) Specified periods of time excluded from the above
34 computations are:

35 a) A reasonable period of delay resulting from other

36 proceedings concerning the defendant, including but not

37 limited to proceedings for the determination of compe-
38 tency and the period during which he is incompetent to

39 stand trial, pre-trial motions, interlocutory appeals, trial

40 of other charges, and the period during which such mat-

41 ters are subjudice.

42 b) The period of delay resulting from a continuance

43 granted by the court at the request of, or with the con-

44 sent of, the defendant or his counsel. The court shall

45 grant such a continuance only if it is satisfied the post-

46 ponement is in the interest of justice, taking into ac-

47 count the public interest in the prompt disposition of

48 criminal charges. A defendant without counsel should

49 not be deemed to have consented to a continuance un-

50 less he has been advised by the court of his rights under

51 these rules and the effect of his consent.

52 c) The period of delay resulting from a continuance

53 granted at the request of a prosecuting attorney if:

54 i. the continuance is granted because of the

55 unavailability of evidence material or witnesses to the

56 government's case, when the prosecuting attorney has

57 exercised due diligence to obtain such evidence and
58 there are reasonable grounds to believe that such evi-

59 dence will become available within a reasonable period;

60 or

61 ii. the continuance is granted to allow the pros-

62 ecuting attorney additional time to prepare the

63 government's case and the Commonwealth shows this

64 additional time is justified by the exceptional circum-

65 stances of the case.

I The Supreme Court's Approach —
Barker v. Wingo, 407 U.S. 514 (1972).

The Supreme Court's most in depth discussion of the Sixth

Amendment right to a speedy trial occurred in Barker v. Wingo,
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407 U.S. 514 (1972). In Barker, the defendant was convicted of

murder after a delay of five years from the date of his arrest to the

date of trial. The Supreme Court was asked to set a specific time

period within which a criminal defendant must be brought to trial;

however, the court in Barker rejected this request stating that:

We find no constitutional basis for holding that the

speedy trial right can be quantified into a specified

number of days or months.

While the Supreme Court refused to set specific time periods, it

did not prohibit the states from enacting such time periods.

In attempting to provide lower federal and state courts with

some guidance on the adjudication of speedy trial claims, the Su-

preme Court listed four factors to be considered. First, the length

of the delay was viewed as a "triggering mechanism." Unless

there is a delay which is presumptively prejudicial, a court need

not investigate any other factors relevant to a speedy trial claim.

Obviously, what constitutes a presumptively prejudicial delay is a

matter to be decided on the basis of the facts of each case. Sec-

ondly, the reasons for the delay should be considered. If the delay

was an intentional attempt to harass or hinder the defendant, this

should be given great weight. On the other hand, a delay due to

the prosecutor's negligence or due to court congestion, while sig-

nificant, should be weighed less heavily. Thirdly, whether the de-

fendant has asserted his right to a speedy trial is also an element

which was listed by the Supreme Court in Barker as bearing on

whether a defendant's Sixth Amendment rights have been vio-

lated. A defendant's failure to assert his rights is merely a factor

to be considered and should not be construed as a waiver of his

Sixth Amendment rights. The idea that a defendant waives his

constitutional right to a speedy trial by his failure to assert it was

expressly rejected by the Barker court. Finally, whether the de-

fendant has been prejudiced by the delay is an important factor,

as will be seen by an analysis of the first circuit cases dealing with

speedy trial claims.

The Supreme Court in Barker acknowledged that a five-year

delay was extraordinary. Nevertheless, the court found that the

defendant had not been deprived of his right to a speedy trial

since he was not seriously prejudiced by the delay, nor did he

make any objection to the delay until after three years had

passed.
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II The First Circuit's Approach after Barker v. Wingo

The decision in Barker v. Wingo has been closely followed by
the Court of Appeals for the First Circuit. In United States v.

Cahral, 475 F. 2d 715 (1st Cir. 1973), there was a fifteen month
delay between the arrest of the defendant and the return of an in-

dictment. Moreover, after the indictment, there was an eight-

month delay until trial. The court in Cahral held that the

defendant's failure to demand a speedy trial after the indictment

weighed heavily against him; and the court therefore limited its

discussion of the speedy trial claim to the fifteen-month pre-

indictment delay. The court found no intent to stall or delay on

the part of the government; however, the disposition of the case

turned on the defendant's failure to allege and prove that he suf-

fered prejudice as a result of the delay. While the court in Cabral

was disturbed by the length of the delay, it held that the defendant

must show "actual" prejudice. 475 F. 2d at 720.

United States v. Churchill, 483 F. 2d 268 (1st Cir. 1973), in-

volved a 26-month post-indictment delay. Once again, the first

circuit found the absence of a specific showing of prejudice to be

very significant. The defendant in Churchill merely alleged that

the trial transcript showed several instances of prejudice. The
court was unimpressed with this assertion and stated that it

"
. . .

cannot simply assume that the defendant was prejudiced ..."
While the court in Churchill rejected the defendant's speedy trial

claim, it is noteworthy that the court acknowledged that a

twenty-six month delay was "inordinate."

The history of the first circuit has been to require a defendant

to make a clear showing of prejudice resulting from a delay. The

difficulty of obtaining a dismissal based on a speedy trial claim is

illustrated by the long series of cases heard by the first circuit in

which the claim has been rejected. See: United States v.

Churchill, 483 F. 2d 268 (1st Cir. 1973); United States v. Cahral,

475 F. 2d 715 (1st Cir. 1973); United States v. Daley, 454 F. 2d

505 (1st Cir. 1972); United States v. Butler, 426 F. 2d 1275 (1st

Cir. 1970); United States v. Deleo, 422 F. 2d 487 (1st Cir. 1970);

Carroll v. United States, 392 F. 2d 185 (1st Cir. 1968); Flemming
V. United States, 378 F. 2d 502 (1st Cir. 1967).

The first circuit finally dismissed a charge against a defendant

based upon a claim of the denial of a speedy trial in United States

V. Fay, 505 F. 2d 1037 (1st Cir. 1974). In Fay, the defendant was

indicted in February of 1973 for selling narcotics. It was not until
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June of 1974 that he finally stood trial. The defendant alleged and

proved to the satisfaction of the court in Fay that a critical de-

fense witness disappeared during the delay. While it was also es-

tablished that the defendant had made a minimal effort to keep in

contact with this witness, the court held that the defendant was

sufficiently prejudiced by the delay to warrant dismissal of the

charges against him. It is clear from Fay that the specific claim of

prejudice on the part of the defendant was a critical element in the

court's decision.

Several commentators have vigorously criticized the require-

ment that the defendant must show prejudice. Note, The Right

To A Speedy Trial, 20 Stan. L. Rev. 476, 497-500 (1968); Note,

Constitutional Right To A Speedy Trial: The Element of Prej-

udice and the Burden of Proof, 44 Temp. L.Q. 310, 315-16

(1971); Note, The Lagging Right To A Speedy Trial 51 L.Va. L.

Rev. 1587, 1591-97 (1965). The rationale for this criticism has

been that it is basically unfair to require the defendant to bear the

burden of proving a denial of a constitutional right where there

has been a sufficiently long delay in reaching trial. These com-
mentators suggest that the burden should be on the government to

prove that the defendant has suffered no prejudice as a result of a

delay not caused by the defendant himself.

Ill The Speedy Trial Act of 1974, 18 U.S.C.A., §3161 et. seq.

The Speedy Trial Act of 1974, provides for specific time

periods within which a criminal defendant, charged with a federal

offense, must be indicted, arraigned, and tried. The act provides

for a three-year phase-in period commencing July 1, 1976. Begin-

ning July 1, 1976, the following time limits must be observed:

A Arrest or service of summons to indictment 60 Days
B Indictment to arraignment 10 Days
C Arraignment to trial 180 Days

Total 250 Days

Beginning July 1, 1977, the following time limits will become ef-

fective:

A Arrest or service of summons to indictment 45 Days
B Indictment to arraignment 10 Days
C Arraignment to trial 120 Days

Total 175 Days

Beginning July 1, 1978, the following time limits will be observed:

A Arrest or service of summons to indictment 35 Days
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B Indictment to arraignment 10 Days
C Arraignment to trial 80 Days

Total 125 Days

Finally, on July 1, 1979, the following time limits will become ef-

fective:

A Arrest or service of summons to indictment 30 Days
B Indictment to arraignment 10 Days
C Arraignment to trial 60 Days

Total 100 Days

18 U.S.C.A., §3161 (h) also provides for time extensions where

the defendant has caused the time period to be exceeded or where
the ends of justice so require. The act also sets out the sanctions

to be imposed upon the government when a criminal defendant is

not brought to trial within the statutory time period. 18 U.S.C.A.,

§3162 provides that the charges against the defendant shall be

dismissed if the time periods are exceeded. While dismissal of the

charges is the only remedy provided for in the act, it is not au-

tomatic. The defendant must make a motion requesting the dis-

missal. If he does not do so, his failure will be viewed as a waiver

of his rights to a dismissal. The government shall have the burden

of going forward with the evidence with respect to any time ex-

tension claimed. The dismissal may be granted with prejudice

(preventing reprosecution) or without prejudice (allowing repro-

secution).

The sanctions contained in §3162 do not take effect until July 1,

1979. Under what circumstances a court may grant a dismissal

without prejudice (allowing reprosecution) is not mentioned in the

statute. However, the legislative history provides some guidance.

The Committee report on the speedy trial act indicates that repro-

secution after dismissal should be allowed only in "exceptional

circumstances." Thus, the burden is on the government to show
that reprosecution should be allowed, 4 U.S. Cong. & Adm.
News at 7429-30 (1974).

The Speedy Trial Act of 1974 is in complete accord with the

American Bar Association's Standards relating to speedy trial. In

fact, the legislative history indicates that the ABA's standards

were the basis of the speedy trial act. The ABA standards do not

specify time periods in terms of days or months, but they do rec-

ommend that the speedy trial right should be quantified in terms

of fixed time periods. The ABA standards also recommend that
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dismissal of the charges against the defendant is the only remedy
for the violation of the right to speedy trial; however, the stan-

dards do not leave open any possibility of reprosecution.

Part IV, §4.1 of the standards provides:

If a defendant is not brought to trial before the running
of the time for trial, as extended by excluded periods,
the consequence should be absolute discharge. Such
discharge should forever bar prosecution for the offense
charged and for any other offense required to be joined
with that offense.

ABA Standards Relating To Speedy Trial, P. 9 (Approved Draft,

1968).

The legislative history of the speedy trial act strongly indicates

that the likelihood of many cases being reprosecuted after a dis-

missal is small. See: 4 U.S. Cong. & Adm. News at 7430,

IV A Plan for Achieving Prompt Disposition of Criminal Cases in

the United States District Court for the District of Massachusetts

Pursuant to Rule 50 (b) of the Federal Rules of Criminal Pro-

cedure, the United States District Court for the District of

Massachusetts adopted standards relating to the speedy disposi-

tion of criminal cases. The district rules became effective on Oc-
tober 1, 1972. The rules actually provided different standards for

those defendants in custody and those who have been released

from custody. The following time limits will be observed by dis-

trict court judges where the defendant is in custody:

A) After indictment the defendant must be arraigned

within twenty days;

B) Trial must commence within 90 days after a plea of

not guilty is entered.

Where the defendant has been released from custody the time

periods are lengthened:

A) The defendant must be arraigned within 30 days
after indictment;

B) Trial must commence 180 days after a plea of not

guilty.

Time extensions are permitted where the defendant has
contributed to the time periods being exceeded. Moreover, con-

tinuances will be granted for "persuasive reasons."

The sanctions imposed upon the government for non-
compliance with the rules appear to be less stringent than those

provided for in the Speedy Trial Act of 1974. If the time periods
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are exceeded, the defendant shall be released from custody. Upon
application of the defendant, the charges against him may be dis-

missed. However, the rules do not specify whether reprosecution

will be permitted.

Section 3164 of the Speedy Trial Act provides that, effective

July 1, 1975, all of the district courts must set up interim plans for

the prompt disposition of criminal cases of detained persons and

released persons who are considered to be high risks. The act

further provides that effective July 1, 1975, those persons should

be brought to trial within 90 days. Failure to comply with this

deadline shall result in the release of the defendant, (it should be

noted again that until July 1, 1979, dismissal of the charges against

a defendant is not mandatory for non-compliance with the provi-

sions of the Speedy Trial Act).

In light of §3164, the district rules must be modified so that re-

leased persons who are high risk cases must be brought to trial

within 90 days.

V House BUI 2299

House Bill 2299, establishing standards for the speedy trial of

criminal defendants, is less extensive than the federal statute.

House Bill 2299 provides that those who are in custody or other-

wise detained must be brought to trial within 90 days of the date

of detention. Failure to comply with this time limit will result in

the release of the defendant.

In all cases, the government must be prepared to commence
trial within 6 months from the date of the defendant's arrest, serv-

ice of summons, detention, or the filing of a complaint. If the

Commonwealth is not prepared within the 6 month time frame,

the charge against the defendant shall be dismissed. However,
House 2299 does not specify whether reprosecution of the defen-

dant will be allowed after a dismissal.

The time periods contained in 2299 are obviously much longer

than the final provisions of the speedy trial act. The basic change

that this bill would make in Chapter 277, §72 of the General Laws
is to provide for possible dismissal after the expiration of the 6

month period. At the present time, Massachusetts only requires

that a criminal defendant be released from custody if he has not

been tried within 6 months.
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VI Recommendations Of The Judicial Council

We do not recommend this bill.

While a person's Sixth Amendment right to a speedy trial is of

fundamental importance, we do not favor the approach adopted

by the Speedy Trial Act of 1974 or proposed by H.2299. It is very

often desirable for a criminal defendant not to go to trial without a

period of time for preparation. Moreover, it is likely that the pro-

secution has taken a year or more to develop its case prior to the

indictment or arrest, and theoretically the government is prepared

for trial sooner than the defendant might be under the circum-

stances.

Another important consideration is the availability of judicial

manpower to properly implement and comply with specific

speedy trial time tables. The Judicial Council has consistently

recommended the addition of more judges and the use of retired

judges to help our overcrowded courts. We cannot, at this time,

recommend H. 2299 which would have the effect of further bur-

dening an already congested judicial system.

Finally, the enactment of fixed time periods as proposed by H.

2299 might have the effect of depriving a defendant of the counsel

of his choice. Counsel cannot schedule his trials in advance when
several clients are required to be tried at approximately the same
time. H. 2299 would force cases to trial with any available coun-

sel even if the defendant would prefer to proceed with his own
choice of counsel.

A rule of court which effectively protects a defendant's right is

preferable to rigid and inflexible time tables. For these reasons,

we oppose H. 2299.

(B) THE RIGHT OF PRIVACY AND THE RIGHT TO A
PUBLIC TRIAL — THE RAPE VICTIM AND

THE CRIMINAL JUSTICE SYSTEM

HOUSE .... (1975) .... No. 614

AN ACT PROVIDING FOR THE EXCLUSION OF THE
PUBLIC FROM THE TRIAL OF CERTAIN SEX OF-
FENSES.
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Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 278 of the General Laws is hereby amended
2 by striking out section 16A, as appearing in the Ter-

3 centenary Edition, and inserting in place thereof the fol-

4 lowing section :
—

5 Section 16A. At the trial of a complaint or indictment

6 for rape, incest, carnal abuse or other crime involving

7 sex, or at the trial of a complaint or indictment for get-

8 ting a woman with child out of wedlock, or for the non-

9 support of an illegitimate child, the presiding justice

10 shall exclude the general public from the court room,

1

1

admitting only such persons as may have a direct in-

12 terest in the case.

HOUSE (1975) No. 1710

AN ACT PROVIDING FOR THE EXCLUSION OF GEN-
ERAL PUBLIC FROM COURT ROOM DURING
TRIAL OF CERTAIN PROCEEDINGS INVOLVING
THE CRIME OF RAPE.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 278 of the General Laws is hereby amended
2 by inserting after Section 16B the following section:

—

3 Section 16C. At the trial of a complaint or indictment

4 for rape, incest, carnal abuse or other crimes involving

5 sex, the presiding justice may, at the request of the

6 Plaintiff, exclude the general public from the court

7 room, admitting only such persons as may have a direct

8 interest in the case.

SENATE .... (1975) .... No. 901

AN ACT PROTECTING THE RIGHT OF PRIVACY OF
RAPE VICTIMS IN COURTROOM PROCEDURES.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 233 of the General Laws is hereby amended
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2 by inserting after section 23C the following section:

—

3 Section 23D. Upon a written motion by the prosecu-

4 tion, the judge at his discretion may hear testimony of

5 the complaining witness in closed court.

The Sixth Amendment to the Federal constitution provides that

"(i)n all criminal prosecutions, the accused shall enjoy the right to

a speedy and public trial ..." The constitutional requirement of a

public trial has been modified somewhat by Chapter 278, §16A of

the General Laws which provides:

At the trial of a complaint or indictment for rape, incest,

carnal abuse, or other crime involving sex, where a

minor under eighteen years of age is the person upon,

with or against whom the crime is alleged to have been

committed, or at the trial of a complaint or indictment

for getting a woman with child out of wedlock, or for the

non-support of an illegitimate child, the presiding justice

shall exclude the general public from the court room,

admitting only such persons as may have a direct in-

terest in the case.

The change that S. 901, H. 1710, and H. 614 would effect in

Chapter 278, §16A is to exclude the public from trials involving

crimes of sex in all cases, not merely those involving a person

under the age of 18.

The constitutionality of Chapter 278, §16A has been upheld on

several occasions. In Commonwealth v. Blondin, 324 Mass. 564

(1949), the defendant was indicted and convicted of raping a

female child under the age of sixteen. The defendant appealed

from his conviction on the ground that he was denied his right to a

public trial as guaranteed by the Sixth Amendment of the United

States Constitution. The Supreme Judicial Court noted that there

is no right to a public trial in the Massachusetts Constitution

(Wyoming and Connecticut do not have constitutional provisions

granting the right of a public trial either). Nevertheless, the court,

while upholding the constitutionality of the statute, stated that it

was to be "strictly construed in favor of the general principle of

publicity." Moreover, the court construed the phrase "such per-

sons as may have a direct interest in the case" very broadly. The
statute was not to be interpreted as "excluding a parent, husband,

wife, or guardian of a defendant or even a friend whose presence

he desires and who might give him legitimate assistance or com-
fort . . . "/J. at 571.

That Chapter 278, §16A is to be broadly construed in favor of a
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public trial was illustrated in the fairly recent case of

Commonwealth v. Marshall, 356 Mass. 432 (1969). In Marshall,

the defendant was convicted of the crime of sodomy with a six-

teen year old boy. The prosecution requested and the trial court

ordered that the courtroom be cleared of all spectators. The
defendant's parents, sisters, and friends were among those ex-

cluded from the trial. The court in Marshall held that the exclu-

sion of these people was "beyond the authorization of §16A" and

was in "violation of the Sixth Amendment to the Constitution of

the United States ..." /<i. at 434-35. But see, Commonwealth v.

Wells, 660 Mass. 846 (1971) (defendant must make it known to

court which persons he wishes to remain in courtroom.)

Thus, while Chapter 278, §16A has not been held to be uncon-

stitutional on its face, it may contravene the Sixth Amendment
right to a public trial as applied. Accord. Melanson v. O'Brien,

191 F.2d 963 (1st Cir. 1951) affd Melanson v. O'Brien, 203 F.2d

934 (1st Cir. 1953).

The exclusion of the general public from trials involving crimes

of sex where a minor is the complaining witness has been upheld

in other jurisdictions as well. See: United States v. Geise, 158 158

F. Supp. 821 (D. Alaska 1958); State v. Holm, 224 P. 2d. 500, 513

(Wyo. 1950). In addition, several states have statutes excluding

the general public from certain trials. Ala. Const. Art. VI, §169

(1901) (public may be excluded from rape trials and assault with

intent to ravish cases); Fla. Stat. ch. 29931, §2 (1955) (public ex-

cluded from sex crimes cases where person under sixteen tes-

tifies). See generally, Wigmore On Evidence §1835 (3d. ed. Supp.

1975).

The rationale of all these cases upholding the exclusion of the

general public from certain trials is to protect a minor from the

embarrassment of testifying about the lurid details of a case.

Furthermore, it is quite clear that a defendant's right to a public

trial is not unlimited and is subject to reasonable restrictions.

Nevertheless, the question remains whether a state may bar the

general public from rape trials where the rationale of protecting a

minor is not present.

Statutes in several states provide for the exclusion of the gen-

eral public from trials involving certain crimes, regardless of the

age of the victim. For example, Alabama has a constitutional

provision which specifically excludes the public from rape trials
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(Ala. Const, art. VI, §169 (1901) ). See also: New York Judiciary

Laws, art. 2, §4 (McKinney's Consol. Laws) which provides that:

The sittings of every court . . . shall be public . . . ex-

cept that in all proceedings and trials in cases for di-

vorce, seduction, abortion, rape, assault with intent to

commit rape, sodomy, bastardy, or filiation, the court

may, in its discretion, exclude therefrom . . .

See also: Iowa Stat. ch. 121, §9 (1955) (trials involving sexual

psychopaths: public excluded); N.H. Stat. ch. 314, §5 (1949)

(public excluded from trials involving sexual psychopaths); Wis.

Stat. ch. 631, §44 (1949) (public excluded where defendant is

charged with a crime involving immorality or indecency).

It is clear that the interests of both the defendant and the victim

must be balanced. No bar against public attendance can be abso-

lute and the defendant's relatives or persons he specifically

chooses to have in attendance at trial cannot be constitutionally

excluded. The thrust of S. 901, H. 614, and H. 1710 is to exclude

those members of the general public who are merely attending the

trials out of curiosity.

That a balancing of the defendant's and society's interest must

be made was illustrated in Stamicarbon, N .V . v. American
Cyanimid Co., 506 F. 2d 532, 539 (2d. Cir. 1974) where the trial

court excluded the public in a criminal contempt proceeding be-

cause of the possibility that the complaining witness would suffer

irreparable harm by the disclosure of trade secrets. In affirming

the trial court's order of exclusion, the court of appeals stated:

On occasions . . . attendance at criminal trials by the

general public will be barred even against the wishes of

the accused, in order to implement policies whose im-

portance outweighs the danger of a miscarriage of jus-

tice which may attend judicial proceedings carried out in

even partial secrecy.

See also: United States v. Bell, 464 F. 2d 667, 670 (2d Cir.)

cert, denied 409 U.S. 991 (1972) (suppression hearing held in

camera without defendant or general public because of possibility

of disclosing secret procedures used to apprehend skyjackers).

But see: United States v. Clark, 475 F. 2d 240, 246 (2d Cir. 1973)

(public can only be excluded from confidential testimony, not all

testimony).

The general public may also be excluded from trials where the

administration of justice requires it. See: United States ex rel.
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Bruno v. Herold, 408 F. 2d 125, 127 (2d Cir. 1969) cert denied 397

U.S. 957 (1970) (to prevent harassment of witnesses); United

States ex. rel. Orlando v. Fay, 350 F. 2d 967 (2d Cir. 1965) cert

denied 384 U.S. 1008 (1966) (to preserve order and decorum in

the courtroom).

In Harris v. Stephens, 361 F. 2d 888 (8th Cir. 1966) cert denied

386 U.S. 964 (1967) an adult was the victim of a rape and the gen-

eral pubhc was excluded from the courtroom. In rejecting the

defendant's claim that he had been denied a public trial, the court

noted the "frequent and accepted practice (of excluding the pub-

lic) when the lurid details of such a crime (rape) must be related

by a young lady."

However, in Tanksley v. United States, 145 F. 2d 58 (9th Cir.

1944) the public was excluded from a rape trial involving an adult

victim, and the court of appeals held that the exclusion violated

the defendant's right to be presumed innocent. The court

reasoned that the exclusion reflected a predecision by the trial

court that the woman was free from fault and should not have to

tell her embarrassing story in public. See also: State v. Holm, 224

P. 2d 500, 513 (Wyo. 1950) (court upheld exclusion of the general

public where victim and defendant were both minors but stated

that "(w)hile we see no particular reason why anyone of age

should have been excluded from trial, yet we think that under the

special facts of this case, we cannot definitely say that the defen-

dant was denied a public trial.")

Recommendations of the Judicial Council

Senate 901 is perhaps the least specific bill designed to protect a

rape victim from the embarrassing situation of testifying before

the general public. Under S. 901 the testimony of the complaining

witness may be heard in closed court. There is no attempt under

S. 901 to exclude the general public from the entire proceedings in

a rape trial.

House 1710 is much broader in scope than S. 901. Under H.

1710, the general public would be excluded from a trial for rape,

incest or other crimes involving sex. House 1710 specifically

permits the presence of such "persons as may have a direct in-

terest in the case," which S. 901 does not. Furthermore, under

H. 1710, the decision to exclude the public is within the discretion

of the trial judge.
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House 614 is perhaps the broadest of the three bills. In addition

to excluding the general public from rape trials, the pubhc would

also be excluded from a trial involving the "getting" a woman
with an illegitimate child. (In light of the recent Supreme Judicial

Court decision in Commonwealth v. MacKenzie, 334 N.E. 2d 616

(1975) it is questionable whether this portion of H. 614 is still

necessary.)

Most importantly, H. 614 provides that the trial judge shall ex-

clude the general public from these trials. Thus, it would appear

that no discretion is left with the judge to exclude or to admit the

public. House 614 also provides that persons having a direct in-

terest in the case may be present.

We favor an approach to this problem which will balance the

interests of the defendant in an open and public trial and the in-

terests of the victim in being free to relate the facts of a case

without fear of undue embarrassment. The Constitution guaran-

tees a public trial to criminal defendants. However, it is not only

the defendant who has interests in a public trial. The general pub-

lic also has a right to demand that judicial proceedings are carried

out in an open and fair manner. On the other hand, the weight of

judicial authority clearly upholds the proposition that reasonable

restrictions may be imposed on a defendant's right to a public

trial. We favor legislation giving discretion to the trial judge to

protect a victim of a sex crime. We, therefore, recommend H.
614, but with an amendment in Line 8 by striking the word
"shall" and inserting in place thereof the words "may at the dis-

cretion of the court" so that the sentence will read as follows:

".
. . the presiding justice may at the discretion of the court ex-

clude the general public from the courtroom, admitting only such

persons as may have a direct interest in the case."

We therefore recommend the following Draft Act.

1976 DRAFT ACT
Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

AN ACT PROVIDING FOR THE EXCLUSION OF THE
PUBLIC TRIAL OF CERTAIN SEX OFFENSES.

Chapter 278 of the General Laws is hereby amended
by striking out section 16A, as appearing in the Ter-

centenary Edition, and inserting in place thereof the fol-

lowing section:

—
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Section 16A . At the trial of a complaint or indictment
for rape, incest, carnal abuse or other crime involving

sex, or at the trial of a complaint or indictment for get-

ting a woman with child out of wedlock, or for the non-
support of an illegitimate child, the presiding justice may
at the discretion of the court exclude the general public

from the court room, admitting only such persons as

may have a direct interest in the case.

(C) EVIDENCE — ACCIDENT REPORT
INADMISSIBLE AGAINST MAKER

HOUSE .... (1975) .... No. 1530

AN ACT PROVIDING THAT AN ACCIDENT REPORT
NOT BE USED IN EVIDENCE AGAINST THE PER-
SON MAKING SUCH REPORT.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 The first paragraph of section 26 of chapter 90 of the

2 General Laws is hereby amended by adding the follow-

3 ing sentence:

—

4 Any report filed under the provisions of this section

5 shall not be admitted in evidence in any criminal pro-

6 ceeding concerning a violation of any provision of this

7 chapter in which the person filing such report is the de-

8 fendant.

We recommend this bill.

Under the provisions of G.L, Ter. Ed. Ch. 90, §26, we note

that accident reports filed with the Registrar of Motor Vehicles

are now public records. Such reports have many purposes, one of

which is to guide traffic engineers in improving the condition of

the highways. The report is also useful to establish the rights of

parties to obtain compensation for injuries and other damages. It

might be said that the report is also necessary so that the Regis-

trar may determine whether or not an operator involved in an ac-

cident has a physical or other defect which might prompt a hear-

ing on the question of fitness of such a person to operate a motor

vehicle.

All of these purposes are reasonable and necessary for the pro-

tection of the public and the improvement of the highways. It is.
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therefore, desirable that operators be required to make a written

report of accidents where there is personal injury, death, or dam-

age in excess of $200.

At the same time it is very easy to see that an operator could

incriminate himself and subject himself to the penalties of fine or

imprisonment on the basis of the information put in such a report.

Since the report is required by law, the alternative being suspen-

sion or revocation of license, the privilege against self-

incrimination arises.

We do not believe that an operator of a motor vehicle should be

forced to incriminate himself and because the report is a neces-

sary thing, it is a wise idea to amend this statute to insure that

proper reports will be made in all cases, while at the same time

eliminating the possibility of self-incrimination.

(D) MISDEMEANORS — ISSUANCE OF CITATIONS
BY POLICE OFFICERS

HOUSE .... (1975) .... No. 3536

AN ACT PROVIDING FOR THE ISSUANCE OF CITA-
TIONS BY POLICE OFFICERS TO PERSONS
CHARGED WITH MISDEMEANORS AND VIOLA-
TIONS OF ANY ORDINANCE, RULE, BY-LAW OR
REGULATION PUNISHABLE BY LAW,' AND ES-

TABLISHING AN EXPEDITIOUS PROCEDURE FOR
THE PROSECUTION AND TRIAL OF SUCH OF-
FENSES.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1 . Chapter 276 of the General Laws is

2 hereby amended by inserting after section 27 the follow-

3 ing sections:

—

4 Section 27A. (a) The definitions contained in section

5 one of chapter ninety C shall apply, as context permits,

6 to this section; and unless the context otherwise re-

7 quires, the following words shall have the following

8 meanings:

—

9 "Citable offense," any misdemeanor except libel, or

10 any violation of an ordinance, rule, by-law or regulation,
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1

1

including an automobile law violation, which is punisha-

12 ble by law, except a violation of any rule, regulation,

13 order, ordinance or by-law regulating the parking of

14 motor vehicles established by any city or town or by
15 any commission or body empowered by law to make
16 such rules and regulations therein.

17 "Citation," a written notice or order to appear in

18 court to answer to a complaint for any citable offense.

19 Citation shall, except as otherwise indicated, include

20 auto citation; but the provisions of chapter ninety C
21 shall also apply to auto citations.

22 (b) A police officer who has probable cause to believe

23 that a person has committed a citable offense may, sub-

24 ject to the regulations to be issued pursuant to subsec-

25 tion (h), issue to such person a citation to appear in

26 court to answer to a complaint, whether or not the of-

27 ficer may arrest such person. When a citation is issued

28 in lieu of arrest, or when the person to be cited may not

29 be arrested, the officer may stop and briefly detain such
30 person for the purpose of identifying him and issuing a

31 citation, but if no arrest is made such detention shall not

32 be deemed an arrest for any purpose.
33 (c) Subject to the regulations to be issued pursuant to

34 subsection (h) an officer who has arrested a person
35 without a wrrrant for a citable offense may, after such
36 arrest, issue to such person a citation in lieu of taking

37 him to a police station; and such officer, or a supervisor
38 or superior of such officer, may issue a citation to and
39 release such person after such person has been taken to

40 a police station at any time before such person is

41 brought before a court.

42 (d) Citations issued pursuant to subsections (b) and
43 (c) shall be on a form approved by the chief justice of
44 the district courts and the chief justice of the municipal

45 court of the City of Boston, and shall contain, in addi-

46 tion to the information required by the provisions of sec-

47 tion twenty-seven B, the name and address of the per-

48 son cited; the approximate time and place of the offense

49 or offenses charged; a reasonable description, name,
50 title, or designation of the offense or offenses charged;
51 the name and location of the court in which the person
52 cited shall appear and the time and date when the per-

53 son cited shall appear, which date shall be not less than
54 five, Sundays, and holidays excepted, nor more than
55 twenty-one days from the date on which the citation is

56 issued, and a promise by the person cited to appear at

57 the time and place mentioned in the citation to answer
58 to a complaint. If an auto citation is issued to a person
59 who is to be charged with the commission of one or
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60 more citable offenses in addition to an automobile law
61 violation, all such offenses may be noted on the auto ci-

62 tation issued to such person.

63 One copy of the citation shall be filled out and signed

64 by the issuing officer and delivered to the person cited,

65 and such person shall sign a duplicate citation, which

66 shall be retained by the officer. The signing of the dupli-

67 cate citation by the person cited shall not be deemed an
68 admission of guilt, but shall be held a lawful promise
69 and recognizance to appear in court as directed. The of-

70 ficer shall, subject to the regulations to be issued pur-

71 suant to subsection (h), thereupon release the cited per-

72 son from arrest or detention, unless such person refuses

73 to sign the duplicate citation, or fails reasonably to iden-

74 tify himself, in which case such person may be arrested

75 pursuant to subsection (e), or retained in custody if he is

76 already under arrest.

77 (e) Any person detained by an officer for the purpose
78 of being issued a citation pursuant to subsection (b) who
79 fails reasonably to identify himself or who refuses to

80 sign the duplicate citation as required for release by
81 subsection (d) may be arrested without a warrant; pro-

82 vided, however, that such person shall not be ineligible

83 for release upon citation at a later time pursuant to sub-

84 section (c) and (d).

85 (f) An officer who has issued a citation shall promptly
86 deliver to his police chief, or to any person authorized

87 by said police chief, the duplicate citation and all other

88 copies of the citation, except a copy to be retained by
89 him. Said police chief, or person authorized by him,

90 shall, except in the case of an auto citation issued as a
91 warning, or except as otherwise excused by law, present

92 a duly executed and sworn application for a complaint
93 for each offense mentioned in the citation, accompanied
94 by the duplicate citation, whether or not signed by the

95 person cited, and in the case of all auto citations, the

96 copy comprising the registry of motor vehicles record,

97 to a court having jurisdiction at a time no later than
98 three days after the date on which the citation was is-

99 sued. Sundays and hohdays excepted. Applications for

100 complaints may also be presented for citable offenses

101 other than an automobile law violation arising out of the

102 same event or transaction in connection with which a ci-

103 tation was issued which are not mentioned in the cita-

104 tion. Arraignment of the person cited shall be set down
105 for the day designated on the citation.

106 If the dupHcate citation and at least one application

107 for a complaint are not presented to the court by the

108 police chief or his authorized representative, or if no
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109 such application is granted, a written notice that a com-

1 10 plaint has not been filed or has been refused and that the

1 1

1

person cited is released from his obligation to appear

112 shall be promptly mailed to such person by the pohce

1 13 chief or his authorized representative; and if a complaint

114 and summons or warrant is sought pursuant to the pro-

115 visions of subsection (g), but is denied by the court,

116 such notice shall be made by the clerk.

117 (g) Whoever, without reasonable cause, fails, after

1 18 having been issued a citation to appear in court as prom-

119 ised at the time and place designated on the citation

120 shall be punished as provided in section twenty-six. A
121 summons or warrant, if necessary, may be issued at any

122 time after the issuance of a citation, whether the person

123 cited has failed to appear or not.

124 If a person to whom a citation has been issued fails to

125 appear as promised at the time and place designated in

126 the citation, the court shall issue a warrant for his arrest

127 or a summons as provided by sections twenty-four and

128 twenty-five; but if a person so summoned fails, without

129 reasonable cause, to appear and abide the orders of the

130 court or justice a warrant for his arrest shall issue

131 forthwith, and he shall be considered in contempt of

132 court for failure to obey such summons, and for such

133 contempt shall be punished by imprisonment in the

134 house of correction for not more than sixty days, or by a

135 fine of not more than five hundred dollars, or by both

136 such fine and imprisonment.

137 (h) Police Chiefs shall issue regulafions which shall

138 set out the circumstances in which officers in their re-

139 spective departments shall and shall not issue citations

140 in lieu of arrest pursuant to the provisions of subsec-

141 tions (c) and (d). Such regulafions shall be designed to

142 protect the peace of the cifizens of the Commonwealth
143 while providing the maximum use of citations, so that

144 persons reasonably believed to have committed citable

145 offenses will be apprehended, cited, and expedifiously

146 prosecuted, but will be arrested or retained in custody

147 only when necessary in the public interest.

148 Police chiefs shall issue citation forms to such mem-
149 bers of their departments as they shall determine, which

150 forms shall be used for the issuance of all citations pur-

151 suant to the provisions of this secfion except auto cita-

152 tions, which shall be issued in conformity with the pro-

153 visions of chapter ninety C.

154 Section 27B. The clerk of a district court or an assis-

155 tant clerk or other person designated by said clerk shall

156 accept waiver of trial, plea of guilty, and payment of
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157 fine from any person to whom a citation including an
158 auto citation, has been issued pursuant to the provisions

159 of section twenty-seven A, or who has been summoned
160 pursuant to the provisions of section twenty-four, to ap-

161 pear before such court on a complaint alleging violation

162 of any law other than a law regulafing the conduct of
163 any public official and other than a parking violafion, for

164 which the punishment is a fine or forfeiture not exceed-
165 ing the sum of fifty dollars and does not include a sen-
166 tence of imprisonment. Judgement shall be entered
167 against any person filing such waiver of trial and plea of
168 guilty. Such waivers and pleas shall be made in writing
169 on forms which shall be established by the chief justice
170 of the municipal court of the city of Boston for said

171 court and by the chiefjustice of the district courts for all

172 other district courts. Such forms shall also contain in-

173 structions to offenders as to procedure under this sec-

174 tion, and shall, with respect to summonses other than
175 for parking violations, contain information for the use of
176 probation officers. Fines under this section shall be in

177 accordance with a schedule of fines which shall be es-

178 tablished by the chief justice of the municipal court of
179 the city of Boston for said court, and by the senior jus-

180 tice of each other district court with the approval of the

181 chief justice of the district courts, for each such other

182 district court. A copy of such schedule of fines shall be
183 so posted as to be plainly visible to the public in the of-

184 fice of the clerk of each district court. The fines hsted

185 on said schedule shall not exceed the maximum fines es-

186 tablished by law for the parficular type of violation.

187 The clerk, assistant clerk or other person designated
188 by said clerk shall inform persons to whom a citation

189 has been issued pursuant to section twenty seven A of

190 his right to proceed with waiver of trial, plea of guilty

191 and payment of fine as provided in paragraph one of this

192 section on the date said person appears for arraignment.

193 If said person elects not to proceed as aforesaid, he
194 shall be arraigned and the procedure for criminal cases

195 followed.

196 No such waiver, plea, and payment of fine shall be
197 accepted under this section unless made before said

198 clerk, either personally or by an agent duly authorized

199 in writing. Such payment shall be made by cash or

200 postal note, money order, or check made out to the

201 clerk of court.

202 This section shall not apply to any person who has

203 been summoned for failure to properly return a parking
204 violation notice in accordance with section twenty A or

205 section twenty C of chapter ninety, nor to any person
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206 who has been previously convicted, within a period of

207 twelve months, of the violation of any law nor, without
208 special permission of the chief justice of the municipal
209 court of the city of Boston or the senior justice of each

210 other district court, as the case may be; to any com-
21

1

plaint wherein the court has issued a warrant for failure

212 of the defendant to appear on a summons, properly

213 served; nor to any delinquent child as described in sec-

214 tion fifty eight B of chapter one hundred and nineteen.

1 SECTION 2. Chapter 90C of the General Laws is

2 hereby amended by striking sections 1, 2, 3, 4, 4A, 6,

3 6A thereof, and inserting in place thereof the following

4 sections:

—

5 Section I. In this chapter, unless the context other-

6 wise requires, the following words shall have the follow-

7 ing meanings:

8 "Audit sheet," a sheet of paper which shall contain a

9 hst of the issuance and disposition of each auto citation

10 in such form as the registrar shall approve, and which
1

1

shall include but need not be limited to the following

12 information:— the police department or organization to

13 which the audit sheet was issued, the offense, the name
14 and address of the offender, the name of the issuing of-

15 ficer and the disposition.

16 "Auto citation," a citation issued pursuant to the

17 provisions of subsections (b) or (c) of section twenty-
18 seven A of Chapter two hundred and seventy-six upon
19 which a police officer shall record an occurrence involv-

20 ing one or more automobile law violafion by the person

21 cited. An auto citation may be issued as a warning with-

22 out a complaint being applied for, as provided in section

23 two. Each auto citation shall be numbered consecutively

24 in such form as the registrar shall approve and shall

25 consist of the following parts:— (1) the original to be

26 given or delivered to the offender as provided in subsec-

27 tion (d) of section twenty-seven A of Chapter two
28 hundred and seventy-six; (2) a duplicate which shall be a

29 copy of the original and which when completed and
30 signed by a police officer shall accompany the applica-

3

1

tion for a complaint to the appropriate district court as

32 provided in subsection (f) of section twenty-seven A; (3)

33 the registry of motor vehicles record, which shall be a

34 copy of the original and the reverse side of which shall

35 be an abstract of the court record in accordance with the

36 provisions of section twenty-seven of chapter ninety; (4)

37 the police record, which shall be a copy of the original,

38 the reverse side of which shall record the disposition of
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39 the charge and shall be retained by the police depart-

40 ment or organization; (5) a copy of the original which

41 shall be retained by the police officer who makes out the

42 auto citation. The citation to be given to the offender

43 shall have printed thereon a statement that the person

44 cited therein shall, if he so requests in writing to the ap-

45 propriate court within twenty-four hours of the alleged

46 violation, be granted a hearing on said violation before

47 any process shall issue, as provided in section thirty-five

48 A of Chapter two hundred and eighteen.

49 "Auto citation book," twenty-five auto citations, sta-

50 pled or bound together in book form. Each such book
51 shall be consecutively numbered.
52 "Automobile law violation,'' any violation of any sta-

53 tute, ordinance, by-law or regulation relating to the op-

54 eration or control of motor vehicles other than a felony,

55 and other than a violation (1) of any rule, regulation,

56 order, ordinance or by-law regulating the parking of

57 motor vehicles established by any city or town or by
58 any commission or body empowered by law to make
59 such rules and regulations therein, or (2) of any provi-

60 sion of chapter one hundred and fifty-nine B.

61 "Police chief," the chief or the head of the organized

62 police department of a city or town, the commissioner

63 of public safety, the superintendent of the metropolitan

64 district commission police, the registrar of motor vehi-

65 cles, the state superintendnet of buildings, the chairman

66 of the Massachusetts Turnpike authority, such persons

67 as the trustees of the University of Massachusetts shall

68 appoint as chief of the police officers appointed under

69 section thirty-two A of chapter seventy-five, such per-

70 sons as the commissioner of mental health may desig-

71 nate at each institution of the department of mental

72 health as chief of the special police officers thereat ap-

73 pointed under section ten B of chapter one hundred and
74 forty-seven.

75 "Police officers," any officer, other than an inves-

76 tigator or examiner of the commercial motor vehicle di-

77 vision of the department of public utilities, authorized to

78 make arrest or serve criminal process, any person ap-

79 pointed by the registrar under section twenty-nine of

80 chapter ninety, any person appointed by the trustees of

81 the University of Massachusetts under section thirty-

82 two A of chapter seventy-five, and any person ap-

83 pointed by the commissioner of public safety under sec-

84 tion ten B of chapter one hundred and forty-seven.

85 "Registrar," the registrar of motor vehicles.

86 Section 2. Each police chief shall issue auto citation

87 books to each permanent full-time police officer of his
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88 department whose duties may or will include traffic duty
89 or traffic law enforcement, or directing or controlling

90 traffic, and to such other officers as he at his discretion

91 may determine. Each police chief shall obtain a receipt

92 on a form approved by the registrar from such officer to

93 whom an auto citation book has been issued. Each
94 police chief shall also maintain auto citation books at

95 police headquarters for the recording of automobile law

96 violations by police officers to whom auto citation

97 books have not been issued.

98 Any police officer assigned to traffic enforcement

99 duty shall, whether or not the offense occurs within his

100 presence, record the occurrence of automobile law vio-

101 lations upon an auto citation, filling out the auto citation

102 and each copy thereof as soon as possible and as com-
103 pletely as possible and indicating thereon whether a

104 complaint shall be applied for, or whether a written

105 warning shall be issued. Said police officer shall inform

106 the offender of the violation and shall give the original of

107 the citation to the alleged offender, as provided in sec-

108 tion twenty-seven A of chapter two hundred and
109 seventy-six.

110 At or before the completion of his tour of duty a

111 police officer to whom an auto citation book has been
112 issued and who has recorded the occurrence of an au-

113 tomobile law violation upon an auto citation shall de-

114 liver to his police chief or to the person duly authorized

115 by him all remaining copies of such auto citation duly

116 signed, except the police officer's copy which shall be

1 17 retained by him. If the police officer has directed that an

118 application for a complaint be filed, said police chief or

119 person authorized by him shall proceed pursuant to the

120 provisions of subsection (f) or subsection (g) of section

121 twenty-seven A of chapter two hundred and seventy-

122 six. If the police officer has directed that a written warn-

123 ing be issued, the part of the auto citation designated as

124 the registry of motor vehicles' record shall be forwarded

125 forthwith by the police chief or person authorized by
126 him to the registrar of motor vehicles and shall be kept

127 by the registrar in his main office. If the registrar re-

128 ceives three such written warnings to the same offender

129 within any calendar year, he shall forthwith suspend the

130 license or right to operate of such person for a period of

131 seven days, from which suspension there shall be a right

132 of appeal in accordance with the provisions of section

133 twenty-eight of chapter ninety; provided, however, that

134 such an appeal shall stay the operation of such suspen-

135 sion. The decision of the board of appeals on motor veh-

136 icle policies and bonds shall be final on such an appeal.
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137 If an auto citation is spoiled, mutilated or voided, it

138 shall be endorsed with a full explanation thereof by the

139 police officer voiding such auto citation, and shall be

140 duly accounted for upon the audit sheet for the auto ci-

141 tation book in which said auto citation had been in-

142 eluded.

143 Nothing in this section shall prevent a person other

144 than a police officer from applying for a criminal com-
145 plaint for an automobile law violation, and such person

146 need not show that the alleged offender has been issued

147 an auto citation in connection with such offense.

148 Section 3. The registrar shall, with the approval of the

149 chief justice of the district courts or chief justice of the

150 municipal court of the city of Boston as provided in sub-

151 section (d) of section twenty-seven A and in section

152 twenty-seven B of chapter two hundred and seventy-six,

153 prepare auto citation books and distribute the same to

154 each police chief, and shall obtain receipts thereof. Each
155 police chief shall accept and be responsible for all auto

156 citation books issued to his department. The registrar

157 shall also furnish two audit sheets with each auto cita-

158 tion book, said audit sheets to have the same number as

159 the auto citation book.

160 When an auto citadon has been completed the police

161 chief or an officer of a rank not less than sergeant, or in

162 the case of the state police of a rank not less than cor-

163 poral and who is in charge of a state police barracks,

164 shall record the issuance and disposition of said auto ci-

165 tation and enter the required information upon the audit

166 sheet. When the twenty-five auto citations in an auto ci-

167 tation book are issued or used, the pohce chief shall sign

168 and return a completed audit sheet to the registrar,

169 keeping the other audit sheet for the files of his depart-

170 ment. The registrar may at any time demand and inspect

171 any auto citation, auto citation book or audit sheet used
172 by any police department, or police chief.

173 Section 4. If any person to whom an auto citation to

174 appear in court has been issued or who has been sum-
175 moned to appear before a court for an automobile law
176 violation fails without good cause to appear at the time

177 and place specified on said auto citation or summons,
178 and has failed to comply with the provisions of section

179 four A, the clerk of court to which said auto citation or

180 summons was returnable shall immediately notify the

181 registrary who shall suspend any motor vehicle license

182 issued to such person, and such person shall not be eli-

183 gible for reinstatement of his license until he shall have

184 appeared before said court and answered to the charge

185 made against him.
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186 Section 6. It shall be unlawful and official misconduct

187 to dispose of an auto citation or copies thereof, or of the

188 record of the issuance of same in a manner other than as

189 required herein.

190 Section 6A. Whoever knowingly falsifies an auto cita-

191 tion or copies thereof or a record of the issuance of

192 same, or disposes of such auto citation, copy, or record,

193 in a manner other than as required in this section, or at-

194 tempts so to falsify or dispose, or attempts to incite or

195 procure another so to falsify or dispose shall be

196 punished by a fine of not more than five hundred dollars

197 or by imprisonment for a term not to exceed one year,

198 or both.

1 SECTION 3. Chapter 90 of the General Laws is

2 hereby amended by striking out section 18A, as most
3 recently amended by chapter 128 of the Acts of 1964,

4 and inserting in place thereof the following section:

—

5 Section ISA. The department on ways within their

6 control and at the intersection of state highways, and
7 other ways, the metropolitan district commission on
8 ways within their control and at the intersection of met-

9 ropolitan district commission roadways, except state

10 highways, and other ways, the traffic and parking com-
11 mission of the city of Boston, the traffic commission or

12 traffic director of any city or town having such a com-
13 mission or director with authority to promulgate traffic

14 rules, the city council of any other city, and the board of

15 selectmen of any other town may, subject to the provi-

16 sions of section two of chapter eighty five, adopt,

17 amend and repeal rules, not repugnant to law, regulafing

18 the use by pedestrians of ways within their respective

19 control; provided, however, that no such rule adopted
20 by said traffic and parking commission or by any such
21 traffic commission or traffic director, any city council or

22 any board of selectmen shall take effect until approved
23 in writing by the department, nor, in the case of any
24 such rule adopted by said traffic and parking commis-
25 sion. until published in the city record, or, in the case of

26 any other such rule, until published in a newspaper pub-

27 lished in the city or town in which such rule is to be ap-

28 plicable, if any, otherwise in the county wherein such

29 city or town lies. As used in this paragraph, the word
30 "pedestrian" shall include a person in or on any con-

31 veyance, other than a bicycle, constructed and designed

32 for propulsion by human muscular power, as well as in-

33 eluding a person on foot. Whoever violates any provi-

34 sion of any such rule shall be punished by a fine of not

35 more than twenty-five dollars for the first, second or
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36 third such offense committed by such person within the

37 jurisdiction of the district court in the particular calen-

38 dar year, and by a fine of not more than fifty dollars for

39 the fourth or subsequent such offense so committed in

40 such calendar year.

41 A violation of any provision of any such rule or of any

42 provision of this section shall not, in any civil proceed-

43 ing, constitute negligence or be admissable as evidence

44 of negligence, nor shall a conviction for such a violation

45 be shown to affect the credibility of a witness in any

46 proceeding.

47 The provisions of this section relative to ways within

48 the control of cities or towns shall be effective in cities

49 or towns accepting said provision; provided, however,

50 that at any time after the expiration of two years from

51 the time of any such acceptance a city or town may, in

52 the same manner as such provisions were accepted, re-

53 voke the same.

1 SECTION 4. Section sixty of chapter two hundred

2 and seventy-two of the General Laws, as inserted by
3 section one of chapter four hundred and thirty-six of the

4 Acts of nineteen hundred and ten, is hereby repealed.

Summary Court Proceedings For Certain Misdemeanors

In 1962 by Chapter 789 § 2 of the Acts of 1962 a new Procedure

Against Violators of Motor Vehicle Laws was enacted. Under
this new procedure an individual could be given a citation or so-

called "ticket" after an automobile law violation (except parking).

In issuing the citation, the police officer has the option to make an

arrest, give a warning, or apply for a complaint in the proper dis-

trict court. A duplicate of the citation goes to the Registrar of

Motor Vehicles.

The new procedure makes it unnecessary to arrest an offender

in all cases, but the most important section of Ch. 90C so far as

expediting the work of the court is concerned is § 4A.

Under § 4A, as amended by Ch. 424, § 3 and 4 of the Acts of

1974, the alleged offender may waive trial, enter a plea of guilty,

and pay a fine by mail.

The schedule of fines for these automobile violations is to be

established by the Judiciary and placed in public view.

Persons who have committed more than one offense in any one

year are not entitled to use this procedure. In addition to the au-
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tomobile offenses now covered by Ch. 90C, the proponents of

House (1975) 3536 desire to apply the Ch. 90C procedure to other

kinds of citable offenses.

A "citable offense" is defined in House (1975) 3536 as follows:

"Citable offense, any misdemeanor except libel, or any violation of

an ordinance, rule, by-law or regulation, including an automobile
law violation, which is punishable by law, except a violation of any
rule, regulation, order, ordinance or by-law regulating the parking

of motor vehicles established by any city or town or by any com-
mission or body empowered by law to make such rules and regula-

tions therein."

We do not recommend this bill. The extension of the use of a

"traffic ticket" so that it will cover a case of "aiding a prisoner to

escape from custody" (G.L. 268 § 17) does not make for good
judicial administration nor is it in the public interest. The mis-

demeanor mentioned here is but one of a hundred which ought to

be dealt with by the Court. The Judiciary encounters many per-

sons whose offenses, while not of major proportion, give indica-

tion of the need of assistance from the probation service or some
social service agency.

In the opinion of an experienced District Court judge who daily

handles the criminal business of a metropolitan district court,

many persons who would be allowed by this proposed statute to

pay fines by mail or otherwise avoid an actual appearance before

the Court should be obliged to undergo the experience of coming

into court and making a public answer for their conduct. In some
instances, such an appearance in Court would be the jolt that an

individual might need to convince him to take a healthier attitude

towards his fellow man.

We make special note of the fact that in the case of the au-

tomobile violations, a copy of the citation is also sent to the Reg-

istrar of Motor Vehicles and becomes part of the permanent file

of the offender. It is probable that this factor of the present "traf-

fic ticket" serves as a great deterent to the normal person and

even more so than the small fines.
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(E) REORGANIZING THE SYSTEM OF PROBATION
IN THE COMMONWEALTH

SENATE .... (1975) .... No. 678

AN ACT REORGANIZING THE SYSTEM OF PROBA-
TION SERVICES IN THE COMMONWEALTH.

The Senate and House of Representatives here assembled find
and declare that

The Commonwealth's system of criminal justice would be en-

hanced by creating greater uniformity and coordination within the

probation system; and

This can best be achieved by a transfer of responsibility for the

system to the executive branch of government; and

Such a transfer would facilitate a more rational allocation of

probations services, and increase interaction and administrative

coordination with corrections and allied human services,

Therefore,

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1. This Act shall be cited as the "Proba-

2 tion Services Reform Act of 1975."

1 SECTION 2. Section 83 of Chapter 276 of the Gen-
2 eral Laws is hereby amended by striking that section

3 and inserting in place thereof the following new section.

4 "The Commissioner of Probation may appoint such

5 male and female probation officers as he may deem
6 necessary for the various courts; provided, that he shall

7 appoint only one probation officer to serve the probate

8 court of the counties of Barnstable and Nantucket and
9 the County of Dukes County, and the probate court of

10 the counties of Hampshire and Franklin; provided,
1

1

further, that no person shall be appointed until his or her

12 qualifications have been examined by the Commissioner
13 of Probation and approved by him as meeting standards

14 established by the Council on Probation, as provided in

15 Section 99A; except that no application for appointment

16 shall be disqualiifed automatically because of nonpos-

17 session of a bachelor's degree from an accredited col-

18 lege if the council on probation considers he has the
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19 practical equivalent thereof. In a probation office of any
20 court, other than the municipal court of Boston, having

21 two or more probation officers, one may be designated

22 chief probation officer; in any such probation office hav-

23 ing five or more probation officers, for each five such
24 officers, one may be designated as assistant chief proba-

25 tion officer; and in any such probation office having
26 three or more assistant chief probation officers, one may
27 be designated as first assistant chief probation officer.

28 The Commissioner shall designate one probation officer

29 of the Superior Court as supervisor of probation, and
30 one probation officer as assistant supervisor of proba-

31 tion for said court. He shall also designate such proba-

32 tion officers for the municipal court of Boston as fol-

33 lows: Chief probation officer, first assistant chief proba-

34 tion officer, second assistant chief probation officer, two
35 deputy probation officers and probation officer. The
36 phrase "probation officer" as used in this section shall,

37 unless the context otherwise requires, be construed to

38 include chief probation officer, assistant chief probation

39 officer, supervisor of probation, assistant supervisor of

40 probation, first assistant chief probation officer, second
41 assistant chief probation officer and deputy probation

42 officer.

43 The compensation of probation officers on all of the

44 courts of the Commonwealth shall be fixed according to

45 schedules established in Section 99B. The compensation
46 of each probation officer appointed by the Commis-
47 sioner to the Superior Court and the various probate

48 courts shall be paid by the Commonwealth. The com-
49 pensation of probation officers in district courts, in the

50 municipal court of Boston, and in the Boston Juvenile

51 Court, the Worcester Juvenile Court, the Bristol

52 County Juvenile Court and the Springfield Juvenile

53 Court shall be paid by the County on vouchers ap-

54 proved respectively by the Commissioner of Probation

55 and the Secretary of Human Services. The Commis-
56 sioner of Probation shall annually, not later than the

57 first Wednesday of December, submit to the County
58 Commissioners of the various counties estimates of the

59 amounts necessary to pay the compensation for the en-

60 suing year of the probation officers appointed under this

61 section, and said county commissioners shall include

62 such estimates in the estimates required by Section 28 of

63 Chapter 35. The Commissioner shall further, annually,

64 before the first day of November, submit to the Super-

65 visor of Budgets of the city of Boston estimates of the

66 amounts necessary to pay the compensation for the en-

67 suing year of the probation officers appointed under this
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68 section, and said estimates shall be included in the
69 county budget of Suffolk County for the ensuing year. A
70 probation officer may be removed or demoted for cause
71 by the Commissioner; provided that no probation officer

72 may be removed, demoted or discharged from office by
73 said Commissioner unless such removal, demotion, or

74 discharge, shall be approved in writing by the council on
75 probation.

76 Effective as of July first, nineteen hundred and forty

77 nine, every person serving on said date as a probation
78 officer, junior probation officer, senior probation of-

79 ficer, probafion supervisor, or chief probation officer in

80 a district court in Suffolk county other than the munici-
81 pal court of Boston, or the Boston Juvenile Court, until

82 designated as a chief probation officer or an assistant

83 chief probation officer under this section, serve as a
84 probation officer subject to the provisions of this sec-

85 tion, and for services rendered on and after said July
86 first, 1949, shall be compensated as if the provisions of
87 this section as now in force had been in force, and con-
88 tinuously since, the time of his original appointment as a

89 probation officer. Every person shall be given such
90 credit for years of similar service in allied fields as the
91 Council on Probation may determine.

92 Effective as of July 1, 1951, every person serving on
93 said date as a probation officer, deputy probation of-

94 ficer, chief probation officer, first assistant chief proba-
95 tion officer, second assistant chief probation officer in

96 the Municipal Court of Boston, shall, until designated as

97 a chief probation officer, first assistant chief probafion
98 officer, second assistant chief probation officer, or dep-
99 uty probation officer under this section, serve as a pro-

100 bation officer subject to the provisions of this section.

1 SECTION 3. Section 83A of Chapter 276 of the

2 General Laws is hereby amended by striking said sec-

3 tion and inserting in place thereof the following new
4 section:

—

5 The Commissioner of Probation shall appoint proba-

6 tion officers to act exclusively in juvenile cases in such

7 district courts as he shall deem necessary. In such a

8 court, he shall appoint not less than one male and one
9 female probation officer to act as aforesaid. He may
10 further require that such female probation officer so ap-

1

1

pointed to perform such other duties in connection with

12 adult female probation as are not inconsistent with her

13 primary duties as probation officer in juvenile cases.

14 The provisions of law and compensation applicable to

15 probation officers under section 83 or 89 shall, so far as
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16 they may be pertinent and not inconsistent herewith,
17 apply to probation officers appointed hereunder.

1 SECTION 4. Section 88 of Chapter 276 of the Gen-
2 eral Laws is hereby amended by striking out such sec-

3 tion and inserting in place thereof the following new sec-

4 tion:

5 The Commissioner of Probation may employ such
6 clerical assistance as he deems necessary to keep,
7 index, and consolidate the records required to be kept

8 by probation officers and for such other work in connec-
9 tion with its probation service as each court's probation

10 officer may require. The compensation for such service

11 together with such other necessary expenses as may be
12 incurred in connection with such work shall be paid by
13 the county upon vouchers approved by the Commis-
14 sioner.

15 The Commissioner may designate and redesignate

16 such district courts, including in such term the Worces-
17 ter Juvenile Court, the Bristol County Juvenile Court
18 and the Springfield Juvenile Court within each of the

19 counties of the Commonwealth as should join in the es-

20 tablishment of a probation district office for the clerical

21 service of the probation officers of the district courts so

22 designated or redesignated. He may then employ such

23 clerical assistance as necessary to keep, index, and con-
24 solidate the records in such form as may be required by
25 the Commissioner of Probation in connection with the

26 probation service of said courts. The compensation for

27 such service, together with such necessary expenses as

28 may be incurred, shall be paid by the county upon
29 vouchers approved by the Commissioner.

1 SECTION 5. Section 89 of the General Laws is

2 hereby amended by striking out said section and insert-

3 ing in place thereof the following new section.

4 The Commissioner of Probation, may, in the case of a

5 vacancy in the position of probation officer or in the ab-

6 sence of a probation officer, appoint a temporary proba-

7 tion officer, who shall receive as compensation for each

8 day's service an amount equal to the rate by the day of

9 the minimum compensation of a regular probation of-

10 ficer according to the salary schedule established by the

1

1

council on probation. Compensation so paid to a tem-

12 porary probation officer for service rendered in the ab-

13 sence of a probation officer, in excess of thirty days in

14 any one year, shall be deducted from the compensation
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15 of the probation officer in whose place such service is

16 rendered, provided, however, that if a probation officer

17 is absent due to illness or physical disability, for a

18 period not exceeding thirty days in any one year, in ad-

19 dition to said thirty days, he shall be deemed to be on
20 sick leave and no such deduction shall be made. Such
21 thirty days sick leave or any portion thereof not used in

22 any year may be accumulated, but shall, in any event,

23 not to exceed ninety days in any consecutive three year
24 period. If the person so appointed holds an office or

25 position, the salary or compensation for which is paid

26 out of the treasury of the Commonwealth, or that of a

27 county or of a municipality, he shall not receive the sal-

28 ary of both offices or positions during the period of such

29 temporary service.

1 SECTION 6. Section 98 of Chapter 276 of the Gen-
2 eral Laws is hereby amended by, a) striking in line 3 of

3 the first paragraph, the words "committee on proba-

4 tion" and inserting in place thereof, the word "Gover-
5 nor." b) Striking in line 6 of the first paragraph, the

6 words "Committee on Probation" and inserting in place

7 thereof, the words "Secretary of Human Services." c)

8 Striking in lines 1 and 6 of the second paragraph, the

9 words "Committee on Probation" and inserting in place

10 thereof, the words "Council on Probation, as estab-

1

1

lished by Section 99A." d) adding at the end of the first

12 paragraph, the following new sentence, "At all times,

13 the Commission of Probation shall be directly responsi-

14 ble to the Secretary of Human Services."

1 SECTION 7. Section 99 of Chapter 276 of the Gen-
2 eral Laws is hereby amended by striking in line 7 of the

3 first paragraph, the words "Committee on Probation es-

4 tablished by Section 99A" and inserting in place thereof

5 the words "Council on Probation" as established by
6 Section 99.

1 SECTION 8. Section 99 of Chapter 276 of the Gen-
2 eral Laws is hereby amended by adding at the end of

3 Paragraph 1 , the following:

—

4 He shall further be authorized to transfer probation

5 officers between the various courts under his jurisdic-

6 tion as he shall deem necessary. He shall be responsible
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7 for all recruiting, hiring, and firing of probation officers

8 within the Commonwealth, and, with the advice of the

9 Council on Probation established by Section 99A, estab-

10 lish standards of training and experience for the hiring of

11 probation officers.

1 SECTION 9. Section 99A of Chapter 276 of the

2 General Laws is hereby amended by striking out said

3 section and inserting in place thereof the following new
4 section.

5 1) There shall be County Councils on Probations, to

6 be made up of a chief probation officer from each court

7 in each county. These regional councils will meet on a

8 regular basis, and will be chaired by a supervisor of

9 probation. They shall act as a complaint board for local

10 probation officers, and shall report periodically to the

1

1

Commissioner of Probation on the functioning of proba-

12 tions services in said county.

13 2) There shall also be one Council on Probation,

14 which shall consist of two supervisors of probation, the

15 Secretary of Human Services or his designee, and two

16 district court justices, to be appointed by the Governor

17 for a term not to exceed two years.

18 The Council on Probation shall consult with the

19 Commissioner of Probation as to standards of probation

20 work throughout the Commonwealth.
21 The Council on Probation, in consultation with the

22 Commissioner of Probation shall estabhsh and promul-

23 gate standards for the appointment of probation officers

24 to the courts of the Commonwealth by the Commis-
25 sioner; and shall hear appeals from the decisions of the

26 Commissioner of Probation in the quahfications of pro-

27 bation officers according to such standards.

28 No probation officer may be removed, demoted, or

29 discharged for cause by the Commissioner, until such

30 removal, demotion, or discharge is approved in writing

31 by the Council on Probation. Before the removal or dis-

32 charge of any probation officer, the Council on Proba-

33 tion shall grant a hearing to such officer.

1 SECTION 11. Section 102 of Chapter 276 is hereby

2 amended by striking the words "nor the authority of the

3 courts to approve expenses and disbursements relative

4 to the probation system."
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Under the provisions of G. L. Chapter 276 § 83 et seq., proba-

tion officers are appointed by the Judiciary and must have certain

qualifications.

The Probation Service is supervised by the Commissioner of

Probation who is responsible to the Committee on Probation es-

tablished under G.L. Ch. 276 § 99A which consists of the Chief

Justice of the Superior Court, the Probate Court, the Municipal

Court of the City of Boston, the District Courts, and two persons

appointed by the Chief Justice of the Supreme Judicial Court. It

is the assignment of the Committee on Probation to consult with

the Commissioner of Probation on the standards of probation

work throughout the Commonwealth, standards for the appoint-

ment of Probation officers, and general personnel matters.

It is, therefore, manifest that the probation system functions

under the authority of the Judicial Department of the Govern-

ment.

Senate (1975) 678 is based on the supposition that greater uni-

formity and coordination within the probation system might best

be achieved by a transfer of responsibility to the Executive

Branch of the Government.

In place of the Committee on Probation consisting of the chief

justices of the various courts, there would be a Council on Proba-

tion presided over, apparently, by the Secretary of Human Serv-

ices or his designee and consisting of two probation supervisors

and two district court judges appointed for a term not to exceed

two years.

The Council on Probation would perform the function of the

present Judicial Committee on Probation. The proposed plan con-

fuses the necessary constitutional separation of powers to be ex-

ercised by the Judicial Department and the Executive Depart-

ment. Even assuming the arrangement could stand a constitu-

tional attack, the proposal is an administrative enigma.

For the past few years, the General Court has been engaged in

a very determined and productive campaign to modernize the jud-

icial system and to construct sound administrative practices

within the system. We do not think that it would be a sound ad-

ministrative practice to "farm out" probation to the Executive

Branch. We do not mean to indicate that the probation service is

perfect, nor do we indicate that there is no room for improve-

ment. We are opposed to this bill or any similar bill which would
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transfer the probation service to the Executive jurisdiction.

In the course of the year, the Judicial Council has applied to

the Governor's Committee on Law Enforcement for a special

grant to make an extended study of the probation service so that

we will be in a position to make positive recommendations for its

improvement as a part of the Judicial Branch of the Government.

We plan to complete this investigation during 1976 and to file a

special report on probation with the General Court in time for the

1977 session.

(F) PENALTIES FOR OBSTRUCTION OF JUSTICE

HOUSE .... (1975) .... No. 6169

AN ACT ESTABLISHING PENALTIES FOR THE CRIME
OF OBSTRUCTION OF JUSTICE.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 268 of the General Laws is hereby amended
2 by adding the following new section:

—

3 Section 6C. A person shall be guilty of obstruction of

4 justice if he: (a) intentionally resists, delays or ob-

5 structs, directly or indirectly, a criminal investigator in

6 the performance of his duties, knowing the investigator

7 to be such; or (b) attempts to do any act described in

8 (a); or (c) knowingly gives false information to any crim-

9 inal investigator with intent to induce such investigator

10 to believe that another person, known or unknown, has

1

1

committed an offense.

12 As used in this section "criminal investigator" means
13 any individual duly authorized by any Department or
14 Agency of the Commonwealth, or of any political sub-
15 division thereof, to conduct or engage in criminal inves-

16 tigations of or prosecutions for, violations of the crimi-

17 nal statutes of the Commonwealth.
18 A person found guilty of obstruction of justice shall

19 be punished by a fine of not more than one thousand
20 dollars or by imprisonment in a jail or house of correc-

21 tion for not more than two and one half years, or both
22 such fine and such imprisonment.
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HOUSE .... (1975) .... No. 5196

In the Year One Thousand Nine Hundred and Seventy-Five.

AN ACT CREATING THE CRIME OF OBSTRUCTION OF
JUSTICE.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Section 34 of chapter 268 of the General Laws, as ap-

2 pearing in the Tercentenary Edition, is hereby amended
3 by striking out, in line 2, the words "to intimidate, hin-

4 der or interrupt," and inserting in place thereof the

5 words:— whoever intimidates, hinders or interrupts.

Existing Massachusetts Statutes Providing

Penalties For The Obstruction Of Justice

At the present time, there are several Massachusetts statutes

providing penalties for the obstruction of justice. For example,

Chapter 268, § 13A makes it a crime to picket or parade in or near

a courthouse with the intent to obstruct or interfere with the ad-

ministration of justice or to influence a judge, juror or witness.

Chapter 268, § 13B of the General Laws is directed at punishing

one who obstructs justice by threatening, intimidating or offering

a gift to a juror or a witness or a person who provides information

to a criminal investigator. Chapter 268, § 34 of the General Laws
makes it a criminal offense to intimidate, hinder or obstruct an of-

ficer in the lawful performance of his duties. Moreover, § 34

punishes a person who disguises himself for the purpose of ob-

structing the administration of justice. See also, Mass. Gen. Laws
Ann. ch. 266, §§ 6 to 8, 1 1 to 13, 1 1 1, 124, 127: Mass. Gen. Laws
Ann. ch. 274, § 4.

Effect Of House Bills 6169 And 5196 And Their

Construction With Other Statutes

House Bill 6169 differs from Chapter 268, § 13B in its intended

purpose. Section 13B is designed to afford protection to a person

who provides information to a criminal investigator. Thus, the

primary thrust of section 13B is to punish conduct which ob-

structs or interferes with the giving of information to a criminal

investigator. House Bill 6169, on the other hand, is intended to
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punish a person who interferes with an investigator in the perfor-

mance of the latter' s duties. It is not directed toward the protec-

tion of the informer. Thus, the goals of House Bill 6169 are sig-

nificantly different than those of Chapter 268, § 13B.

However, there is a possible duplication of the provisions of

House Bill 6169 and those of Chapter 268, § 34. Section 34 pro-

vides penalties for anyone who:

disguises himself with intent to obstruct the due execution of

the laws, or to intimidate, hinder or interrupt an officer or

other person in the lawful performance of his duties . . .

House Bill 5196 would amend section 34 by striking the words

"to intimidate hinder or interrupt" and insert in substitution

thereof "whoever intimidates, hinders or interrupts." The
amendment is probably designed to eliminate the construction of

the statute as merely prohibiting a person from disguising himself

with intent to obstruct, intimidate, hinder or interrupt. The new
element of the crime would be actual intimidation, hindrance or

interruption of the officer.

However, a criminal investigator, as defined in House Bill

6169, is an official acting in the lawful performance of his duties

and presumably would be covered under Chapter 268, § 34.

House Bill 6169 would draw a distinction in the case of interfering

with a criminal investigator. House Bill 6169 provides much
harsher penalties than does Chapter 268, § 34. It therefore ap-

pears that the intent and purpose of House Bill 6169 is to impose

more severe sanctions for the crime of impeding a criminal inves-

tigator than for interference with other officials. The proposal of

House Bill 6169 may very well be a reflection of a legislative in-

tent to prevent the type of "cover-up" activities prevalent during

the past few years. The bill is broad enough to encompass almost

any type of interference with a criminal investigator.

Trends in Obstruction of Justice Legislation

Federal legislation dealing with the crime of obstruction of jus-

tice is codified in 18 U.S.C. § 1501 et seq. The federal statutes are

very specific in the type of conduct which is prohibited. For ex-

ample, 18 U.S.C. § 1501 prohibits intentional resistance or assault

of a process server. Section 1502 pertains to interference with an

extradition agent. Section 1510 deals with the obstruction of a

criminal investigation. One major distinction between the federal

legislation in this area and House Bill 6169 is that the federal sta-
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tutes specify the conduct by which the obstruction is carried out

(for example, bribery, misrepresentation, intimidation). With the

exception of misrepresentation. House Bill 6169 does not de-

lineate what means of obstructing justice are prohibited.

While the federal statutes are quite specific, the California

Penal Code, Title 7, § 148 (1957) and the Model Penal Code, §

242.1 are illustrative of a more general approach to obstruction of

justice legislation. Both the California Penal Code and the Model
Penal Code provide for a broad and general prohibition against

purposely or willfully obstructing the administration of justice.

Recommendations of The Judicial Council

The Judicial Council does not recommend either House Bill

6169 or House Bill 5196. House Bill 6169 is fairly broad and could

be easily misconstrued. Moreover, House Bill 6169 creates a new
crime where there is no compeUing reason to do so. Neither bill

would substantially contribute to the better administration of jus-

tice.
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III. PROBATE
A. Rights of Illegitimate Children

B. Rights of Elderly Persons — Appointment of Conservators

C. Public Conservators

(A) RIGHTS OF ILLEGITIMATE CHILDREN

SENATE .... (1975) .... No. 928

AN ACT RELATIVE TO THE RIGHTS OF CHILDREN
BORN OUT OF WEDLOCK.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 SECTION \. Chapter 207 of the General Laws is hereby

2 amended by striking out section 15 and inserting in place

3 thereof the following new sections: —
4 Section 15A. For the purpose of sections 15B and 15C of

5 this chapter, the term "born in wedlock" shall refer to a child

6 born during the period extending from the date of the mar-

7 riage to its termination by annulment or decree absolute or to

8 300 days after its termination by death, regardless of whether

9 such marriage is subsequently declared void. A child "born
10 out of wedlock" refers to any child born other than during

1

1

said period.

12 Section 15B. Every child is the legitimate child of its

13 biological parents and the rights and duties existing between a

14 child and its parents shall be the same regardless of whether
15 said child was born in wedlock, except that the rights of a

16 father of an out-of-wedlock child with respect to adoption

17 shall be governed by section 4A of chapter 210 and a child

18 conceived by artificial insemination shall have no rights

19 against a donor who is not the husband of the mother.

20 Section 15C. A proceeding to determine the paternity of a

21 child shall be a civil proceeding and the probate court shall

22 have jurisdiction of said proceeding. Paternity may be deter-

23 mined upon the petition of the child or its guardian, the

24 mother, a person alleging himself to be the father, or the pub-

25 lie authority supporting the child. Except as provided in chap-

26 ter 190, the proceeding shall be brought in the county wherein

27 the respondent resides, but if such residence is outside

28 Massachusetts or if respondent is a public authority, the pro-
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29 ceeding may be brought in the county wherein the petitioner

30 resides.

3

1

The court or the clerk or the register of probate may notify

32 the respondent or appear by the publication of such a form of

33 notice as it or he may require or by delivering to the respon-

34 dent an attested copy of the petition and a summons, or in

35 such other manner as it or he may require. If the respondent

36 does not appear and the court considers the notice defective

37 or insufficient, it may order further notice.

38 No law limiting adjournments or continuances shall apply

39 to proceedings under this section. On the request of any
40 party, a hearing shall be continued until after the birth, mis-

41 carriage or still birth of the child.

42 The proceeding shall be closed to the public, and all re-

43 cords of the proceeding shall be sealed. The rules of evidence

44 and competency of witnesses shall be as in any other civil

45 proceeding in the probate court, and proof shall be by a pre-

46 ponderance of the evidence, except:

—

47 (1) where the child is born in wedlock, the child shall be
48 presumed to be the child of the mother's husband, and such

49 presumption may be rebutted only by clear and convincing
50 evidence:

51 (2) where the child is born out of wedlock:

52 (a) if the proceeding is heard after the death of the alleged

53 father, proof shall be by clear and convincing evidence, un-

54 less the father's estate is seeking to have his paternity af-

55 firmed, or

56 (b) if any person is seeking to set aside an unrebutted ack-

57 nowledgment of paternity as provided in section 15D of this

58 chapter, proof shall be by clear and convincing evidence.

59 In any proceeding under this section, the court may order

60 the mother, her child and the alleged father to submit to one

61 or more blood grouping tests, to be made by a duly qualified

62 physician or other duly qualified person, designated by the

63 court, to determine whether or not the alleged father is the

64 father of the child. If the blood tests exclude the alleged

65 father, the question of paternity shall be resolved accordingly

66 and an appropriate order shall be entered. Blood tests which
67 do not exclude the possibility of the putative father's pater-

68 nity shall be admissible in evidence at the court's discretion

69 along with evidence, if available, of the statistical probability

70 of paternity based on such tests. If one of the parties refused

71 to comply with the order of the court relative to such tests, he
72 shall be guilty of civil contempt of court unless the court, for

73 good cause, otherwise orders. Unless the court otherwise or-

74 ders,the state shall bear the costs of all blood tests ordered by
75 the court pursuant to this section.

76 No criminal action other than under section one of chapter

77 two hundred sixty-eight (relating to perjury) may be brought
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78 against the putative father or mother as the result of any evi-

79 dence given by them in a proceeding under this section; pro-

80 vided, however, that a criminal action for nonsupport may be
81 brought under section one of chapter two hundred seventy-

82 three if limited to offenses occurring subsequent to the de-

83 termination of paternity.

84 If the court becomes satisfied that no living child will be
85 born of which the putative father is the father, or that the

86 paternity of the child has been determined, or that adequate
87 provision has been made for its maintenance and that it is for

88 the best interests of the child, the case may be dismissed and
89 any findings vacated; and if the court certifies that it is for the

90 best interest of the child, no further action shall be main-

91 tained under this section.

92 At any time after a finding of paternity, the court may
93 make an order for the payment of money to the mother or to

94 a third party who will apply said money to the care and
95 maintenance of the child.

96 The duty to contribute reasonably to the support of the

97 child shall continue during its minority. The court may order

98 the father to pay the reasonable expenses of the pregnancy
99 and of the confinement of the mother, whether the child is

100 born dead or alive. If the child has died, or if the child dies

101 subsequently, the court may make an order for the payment
102 of its funeral expenses, whether or not other relief is sought.

103 The court may also make such order as may be appropriate

104 concerning the custody or visitation of the child, and from
105 time to time may revise said order as justice and the welfare

106 of the child require. As provided in section fifteen B of this

107 chapter, the standard governing a determination of custody or

108 visitation shall be the same as if the child were born in wed-
109 lock.

110 If a question of paternity arises in any other proceeding in

1 1

1

the probate court, the rules set forth in this section shall

1 12 apply with respect to the determination of paternity.

113 No action may be brought under this section once a final

114 decree of adoption has been rendered with respect to such
115 child.

116 Section 15D. Paternity may be acknowledged by the

1 17 mother and father through affidavits filed with the clerk of the

118 town where the child was born. If the father's affidavit does
119 not accord with the affidavit filed by the mother or if the

120 mother fails to file an affidavit prior to or contemporaneous
121 with the father's affidavit, then the clerk shall give due notice

122 of the father's affidavit to the mother, as provided in chapter

123 forty-six, section thirteen. If she does not contest said af-

124 fidavit within the time provided in said section thirteen, the

125 child shall be considered the child of the alleged father, until a
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126 contrary determination of paternity is made upon clear and

127 convincing evidence in a proceeding under section fifteen B
128 of this chapter.

1 SECTION 2. Chapter 210 of the General Laws is hereby

2 amended by inserting the following section:

—

3 Section 4A. Whenever the mother of a child born out of

4 wedlock has surrendered the child in accordance with section

5 two of this chapter, or whenever the right of the mother to

6 withhold consent for adoption has been terminated in accor-

7 dance with section three, notice of such surrender or termina-

8 tion and a right to petition for adoption shall be afforded to

9 any person who, prior to such surrender or termination has

10 filed a declaration seeking to assert the responsibilities of

11 fatherhood, hereafter referred to as "Paternal Responsibility

12 Claim." The Paternal Responsibility Claim shall be filed with

13 the department of public welfare on a form devised by said

14 department. The department shall provide the person filing

15 with evidence of the fihng and shall send notice of the fihng to

16 the mother by registered mail at her address as stated on the

17 claim or to such other address as the department determines
18 to be correct after making every reasonable effort to locate

19 the mother. This constitutes an acknowledgement and admis-

20 sion of paternity.

21 Any person or agency receiving a child for the purpose of

22 adoption shall require the department to search the Paternal

23 Responsibility Claims and the department shall provide an af-

24 fidavit that there has or has not been a Paternal Responsibil-

25 ity Claim filed with respect to such child. If said Claim has

26 been filed, the department will, in addition, notify the person
27 claiming paternity by registered mail, at the address stated on
28 said claim of the receipt of said child and the county in which
29 said child is residing. A copy of the consent executed by the

30 mother in accordance with section two of this chapter or a

3

1

summary of the court order issued in accordance with section

32 three shall be appended to said notice. A copy of the notice

33 shall be sent to the person or agency requesting the search.

34 The person claiming paternity shall have thirty days from the

35 mailing of said notice by the department to file a petition for

36 adoption or custody of such child in the probate court or the

37 county where the child resides. If he fails to do so, he shall

38 not be entitled to notice of any subsequent proceeding con-
39 cerning custody, guardianship, or adoption of the child. The
40 court shall consider the case as expeditiously as possible,

41 and, without regard to other potential adoptive parents, shall

42 allow the petition of the person claiming paternity if, in the

43 case of an adoption petition, it finds that there are reasonable
44 grounds to believe that he is the father of the child and if it

45 finds that such adoption or custody is to be in the child's best
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46 interest. Any such petition shall be subject to paragraph (E)

47 of section two A of this chapter. Any costs incurred for the

48 temporary care of the child pending the hearing of the father's

49 petition shall be borne by the father.

50 No other petition for adoption shall be allowed without

51 proof of compliance with this section.

1 SECTION 3. Section 7 of chapter 4 of the General Laws,
2 as most recently amended by section 1 of chapter 1050 of the

3 acts of 1973, is hereby amended by striking out clause Sixteen

4 and inserting in place thereof the following clause:

—

5 Sixteen "Issue," as applied to the descent of estates shall

6 include all the lineal descendants of the ancestor, including

7 children born out of wedlock.

1 SECTION 4. Section 7 of chapter 4 of the General Laws is

2 hereby further amended by inserting after the fifth clause the

3 following clause:

—

4 Fifth A, "Children," shall include children born in and out

5 of wedlock unless the statute expressly excludes children

6 born out of wedlock or is limited to children born in wedlock.

1 SECTION 5. The fourth paragraph of section 12B of chap-

2 ter 32 of the General Laws, as appearing in section 2 of chap-

3 ter 793 of the acts of 1972, is hereby amended by inserting

4 after the word "member" in line 7 the words:— , as well as a

5 child born out of wedlock.

1 SECTION 6. Subsection b of section 2 of chapter 32B of

2 the General Laws, as amended by section 4 of chapter 946 of

3 the acts of 1971, is hereby further amended by inserting after

4 the last sentence the following sentence: — The term "chil-

5 dren" shall include children born out of wedlock.

1 SECTION 7. The second paragraph of section 1 of chapter

2 46 of the General Laws, as most recently amended by chap-

3 ter 358 of the acts of 1968, is hereby further amended by strik-

4 ing out, in line 4, the word "illegitimate" and inserting in

5 place thereof the words: — out of wedlock.

1 SECTION 8. The second paragraph of section 1 of chapter

2 46 is hereby further amended in line 3 by inserting after the

3 word "father" the words: — and mother.

1 SECTION 9. The second paragraph of section 1 of chapter

2 46 is hereby further aniended by inserting in line 5 after the

3 word father, the words: — except as provided in section 13 of

4 this chapter.
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1 SECTION 10. Section 2A of chapter 46 of the General

2 Laws, as most recently amended by chapter 10 of the acts of

3 1965, is hereby amended by striking out the first sentence

4 thereof and inserting in place thereof the following new sen-

5 tence: — Examination of records and returns of abnormal sex

6 births, or fetal deaths, or of the notices of intention of mar-

7 riage and marriage records in cases where a physician's cer-

8 tificate has been filed under the provisions of section twenty
9 A of chapter two hundred and seven, or of copies of such

10 records in the office of the state secretary, shall not be per-

1

1

mitted except upon proper judicial order, or upon request of a

12 person seeking his own birth or marriage record, or his attor-

13 ney, parent, guardian, or conservator, or a person whose of-

14 ficial duties, in the opinion of the town clerk or state secre-

15 tary, as the case may be, entitled him to the information con-

16 tained therein, nor shall certified copies thereof be furnished

17 except upon such order, or the request of such person.

1 SECTION 11. Section 3 of chapter 46 of the General
2 Laws, as appearing in section 2 of chapter 358 of the acts of

3 1968, is hereby amended by striking out, in line 8, the word
4 "illegitimate" and inserting in place thereof the words: — out

5 of wedlock.

1 SECTION 12^ Section 3 of chapter 46 of the General Laws
2 is hereby further amended by inserting after the word
3 "forth," in line 9, the words: — except as provided in section

4 13 of this chapter.

1 SECTION 1 3 . Secfion 3 of chapter 46 of the General Laws
2 is hereby further amended by inserting in line 6, after the

3 word "father" the words: — and mother.

1 SECTION 14. Section 12 of chapter 46 of the General
2 Laws as most recently amended by chapter 401 of the acts of

3 1972 is hereby amended by striking out, in lines 15 and 16 the

4 words "of a child born out of wedlock or."

1 SECTION 15. The third sentence of the first paragraph of

2 section 3 of chapter 46 of the General Laws, as appearing in

3 section 2 of chapter 358 of the acts of 1968, is hereby re-

4 pealed.

1 SECTION 16. Secfion 13 of chapter 46 of the General
2 Laws, as most recently amended by chapter 266 of the acts of

3 1971, is hereby further amended by striking out paragraphs 2

4 and 3, and inserting in place thereof the following paragraphs:

5 —
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6 In the case of an out of wedlock child whose father was not

7 previously or accurately recorded, upon the determination of

8 his paternity under section fifteen C of chapter two hundred
9 and seven or upon an uncontested acknowledgment under

10 section fifteen D of chapter two hundred and seven, the rec-

1

1

ord of his birth shall be amended, supplemented or replaced

12 as hereinafter provided so as to read in all respects as if such

13 person has been reported for records as born to such parents

14 in wedlock. For such purpose, the town clerk shall receive a

15 certified copy of a determination of paternity under section

16 fifteen C of chapter two hundred and seven. The town clerk

17 shall also receive written acknowledgment of the child by the

18 putative father in the form of an affidavit. Unless the father's

19 affidavit is accompanied or preceded by a corroborating af-

20 fidavit from the mother, the clerk shall give notice of the

21 father's affidavit to the mother. Failure of the mother to con-

22 test said affidavit to the town clerk within thirty days after re-

23 ceipt of notice shall cause the birth records of the child to be

24 amended, supplemented or replaced to reflect the acknowl-

25 edgment of paternity under section fifteen D of chapter two
26 hundred and seven. If, however, the birth of such a child was
27 recorded as that of a child of the mother and the man who
28 was her husband at the time of such birth, the record shall not

29 be amended or replaced as provided in this section unless the

30 fact of birth out of wedlock has been determined by a pro-

3

1

ceeding under section fifteen C of chapter two hundred and

32 seven.

33 When the name of the father is amended, supplemented or

34 replaced as provided in the preceding paragraph, the name of

35 the child shall not be changed unless the probate court deter-

36 mines that such change is in the child's best interests.

1 SECTION 17. Section 13 of chapter 46 of the General

2 Laws, as most recently amended by chapter 266 of the acts of

3 1971, is hereby further amended in line 3 of the fourth para-

4 graph, by striking out the word "illegitimate" and inserting in

5 place thereof the words: — an out of wedlock.

1 SECTION 18. Section 13 of chapter 46 of the General
2 Laws as most recently amended by chapter 266 of the acts of

3 1971, is hereby further amended in line 26 of the fifth para-

4 graph by striking out the words "legitimate child" and insert-

5 ing in place thereof the words: — child born in wedlock.

1 SECTION 19. Section 13 of chapter 46 of the General
2 Laws as most recently amended by chapter 266 of the acts of

3 1971, is hereby further amended in the sixth paragraph by
4 striking out the first sentence and inserting in place thereof:

—
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5 The person upon whose appHcation a record of a birth,

6 marriage or death is corrected or amended, a delayed record

7 of a birth is entered, or a record of a birth of an out of wed-

8 lock child whose paternity is subsequently determined under

9 chapter two hundred and seven, sections fifteen C or fifteen

10 D, is amended shall pay the city or town clerk the fees there-

11 for provided by clauses (11), (12), (13), (14), (29), (30), and

12 (45) of section thirty-four of chapter two hundred and sixty-

13 two.

1 SECTION 20. Section 24 of chapter 46 of the General

2 Laws, as appearing in section 7 of chapter 48 of the acts of

3 1960, is hereby amended by striking out in line 2, the word
4 ''illegitimate" and inserting in place thereof the words: — out

5 of wedlock.

1 SECTION 21. Section 24 of chapter 46 of the General

2 Laws is hereby further amended by striking out, in line 3, the

3 word "illegitimate" and inserting in place thereof the word:

4 — out of wedlock.

1 SECTION 22. Section 29 of chapter 114 of the General

2 Laws, as appearing in the Tercentenary Edition, is hereby

3 amended by inserting after the last sentence the following

4 sentence: — Children, within the meaning of this section,

5 shall also include children born out of wedlock.

1 SECTION 23. Subsection c of section 32 of chapter 152 of

2 the General Laws, as amended by section 4 of chapter 738 of

3 the acts of 1950, is hereby amended by inserting after the last

4 sentence the following sentence: — Children, within the

5 meaning of this paragraph, shall also include children born

6 out of wedlock.

1 SECTION 24. Subsection d of section 32 of chapter 152 of

2 the General Laws, as most recently amended by section 4 of

3 chapter 738 of the acts of 1950, is hereby amended by insert-

4 ing after the last sentence the following sentence: — Chil-

5 dren, within the meaning of this paragraph, shall also include

6 children born out of wedlock.

1 SECTION 25. The second paragraph of section 132A of

2 chapter 175 of the General Laws, as appearing in section 5 of

3 chapter 769 of the acts of 1967, is hereby amended by insert-

4 ing after the word "children" in line 13, the words:— , includ-

5 ing children born out of wedlock.

1 SECTION 26. Section 1 of chapter 190 of the General
2 Laws, as most recently amended by section 1 of chapter 637

3 of the acts of 1970, is hereby amended by inserting after the
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4 first paragraph the following paragraph:

—

5 Issue and children, within the meaning of this section, shall

6 include issue and children born out of wedlock.

1 SECTION 27. Section 3 of chapter 190 of the General
2 Laws, as amended by chapter 149 of the acts of 1959, is

3 hereby amended by inserting after the first paragraph the fol-

4 lowing paragraph:

—

5 Issue and children, within the meaning of this section, shall

6 include issue and children born out of wedlock.

1 SECTION 28. Sections five, six and seven of chapter one
2 hundred and ninety of the General Laws are hereby repealed.

1 SECTION 29. Section 20 of chapter 191 of the General

2 Laws, as amended by section 2 of chapter 479 of the acts of

3 1969, is hereby further amended by inserting after the last

4 sentence the following sentence: — Children, within the

5 meaning of this section, shall include children born out of

6 wedlock.

1 SECTION 30. Section 22 of chapter 191 of the General
2 Laws, as most recently amended by chapter 41 1 of the acts of

3 1971, is hereby amended by inserting after the word "chil-

4 dren" in line 6. the words: — and children born out of wed-
5 lock.

1 SECTION 31. Section 1 of chapter 196 of the General
2 Laws, as appearing in the Tercentenary Edition, is hereby
3 amended by inserting after the first paragraph the following

4 paragraph:

—

5 The term "child" or "children" as used in this chapter

6 shall include a child or children born out of wedlock.

1 SECTION 32. Section 6 of chapter 207 of the General
2 Laws, as appearing in the Tercentenary Edition, is hereby
3 amended by striking out, in lines 12 and 13 the words "and
4 the issue of such subsequent marriage shall be considered as

5 the legitimate issue of both parents."

1 SECTION 33. Sections fifteen, sixteen and seventeen of

2 chapter two hundred and seven of the General Laws are

3 hereby repealed.

1 SECTION 34. Section twenty-five of chapter two hundred
2 and eight of the General Laws is hereby repealed.

1 SECTION 35. Secfion 6A of chapter 210 of the General
2 Laws, as amended by chapter 274 of the acts of 1957, is
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3 hereby amended by striking out in lines 10 through 12 the

4 words "provided, that if such person is of illegitimate birth,

5 the name, or names, of, and all other facts relating to his

6 natural parent, or parents, shall be omitted from such certifi-

7 cate."

1 SECTION 36. Section 1 of chapter 229 of the General

2 Laws, as most recently amended by chapter 166 of the acts of

3 1961, is hereby further amended by adding after the first

4 paragraph the following paragraph:

—

5 For the purposes of this section, children and issue born

6 out of wedlock shall have the same rights as children and

7 issue born in wedlock.

1 SECTION 37. Section 2B of chapter 229 of the General

2 Laws, as appearing in section 3 of chapter 427 of the acts of

3 1949, is hereby amended by adding after the first paragraph

4 the following paragraph:

—

5 For the purposes of this section children and issue born out

6 of wedlock shall have the same rights as children and issue

7 born in wedlock.

1 SECTION 38. Section 34 of chapter 262 of the General
2 Laws, as most recently amended by section 5 of chapter 1050

3 of the acts of 1973, is hereby amended by striking out clause

4 eleven and inserting in place thereof the following clause:

—

5 (11) For entering amendment of a record of birth of an out

6 of wedlock child whose paternity is subsequently determined

7 under chapter two hundred and seven, sections fifteen C or

8 fifteen D, fifty cents.

1 SECTION 39. Secfion 22 of chapter 272 of the General

2 Laws, as appearing in the Tercentenary Edidon, is hereby

3 amended by striking out, in line 2, the word "illegitimate"

4 and inserting in place thereof the words: — out of wedlock.

1 SECTION 40. Secfion 1 of chapter 273 of the General
2 Laws, as most recently amended by chapter 762 of the acts of

3 1971, is hereby amended by inserting after the last sentence

4 the following sentence:— The word child or children as used

5 in this section shall include a child or children born out of

6 wedlock whose paternity has been determined under section

7 fifteen C of chapter two hundred and seven, or with respect

8 to whom an uncontested affidavit has been filed under section

9 fifteen D of said chapter.

1 SECTION 41. Sections eleven, twelve, twelve A, thirteen,

2 fourteen, fifteen, sixteen, seventeen, eighteen and nineteen of

3 chapter two hundred and seventy-three of the General Laws
4 are hereby repealed.
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1 SECTION 42. If any provision of this Act or the applica-

2 tion thereof to any person or circumstance is held invalid, the

3 invalidity does not affect other provisions or applications of

4 the Act which can be given effect without the invalid provi-

5 sion or application, and to this end the provisions of this Act
6 are severable.

HOUSE .... (1975) .... No. 62

AN ACT ESTABLISHING A CIVIL PATERNITY ACTION
AND PROHIBITING DISCRIMINATION AGAINST
CHILDREN BORN OUT OF WEDLOCK.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1. Chapter 207 of the General Laws is hereby

2 amended by striking out section 15 and inserting in place

3 thereof the following new sections: —
4 Section J5A. For the purpose of sections fifteen B and fif-

5 teen C of this chapter the term "born in wedlock" shall refer

6 to a child born during the period extending from the date of

7 the marriage to its termination by annulment or decree abso-

8 lute to three hundred days after its termination by death, re-

9 gardless of whether such marriage is subsequently declared

10 void. A child "born out of wedlock" refers to any child born
1

1

other than during said period.

12 Section 15B. Every child is the legitimate child of its

13 biological parents and the rights and duties existing between a

14 child and its parents shall be the same regardless of whether

15 said child was born in wedlock, except that the rights of a

16 father of an out-of-wedlock child with the respect to adoption

17 shall be governed by section four A of chapter two hundred
18 and ten and a child conceived by artificial insemination shall

19 have no rights against a donor who is not the husband of the

20 mother.
21 Section I5C. A proceeding to determine the paternity of a

22 child shall be a civil proceeding and the probate court shall

23 have jurisdiction of said proceeding. Paternity may be deter-

24 mined upon the petition of the child or its guardian, the

25 mother, a person alleging himself to be the father, or the pub-

26 lie authority supporting the child. Except as provided in chap-

27 ter one hundred and ninety, the proceedings shall be brought

28 in the county wherein the respondent resides, but if such res-

29 idence is outside Massachusetts or if respondent is a public

30 authority, the proceeding may be brought in the county
31 wherein the petitioner resides.
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32 The court or the clerk or the register of probate may notify

33 the respondent to appear by the pubhcation of such a form of

34 notice as it or he may require or by dehvering to the respon-

35 dent an attested copy of the petition and a summons, or in

36 such other manner as it or he may require. If the respondent

37 does not appear and the court considers the notice defective

38 or insufficient, it may order further notice.

39 No law limiting adjournments or continuances shall apply

40 to proceedings under this section. On the request of any

41 party, a hearing shall be continued until after the birth, mis-

42 carriage or stillbirth of the child.

43 The proceeding shall be closed to the public, and all rec-

44 ords of the proceeding shall be sealed. The rules of evidence

45 and competency of witnesses shall be as in any other civil

46 proceeding in the probate court, and proof shall be by a pre-

47 ponderance of the evidence,

48 (1) where the child is born in wedlock, the child shall be

49 presumed to be the child of the mother's husband, and such

50 presumption may be rebutted only by clear and convincing

51 evidence;

52 (2) where the child is born out of wedlock:

53 (a) if the proceeding is heard after the death of the alleged

54 father, proof shall be by clear and convincing evidence, un-

55 less the father's estate is seeking to have his paternity af-

56 firmed, or

57 (b) If any person is seeking to set aside an unrebutted ack-

58 nowledgement of paternity as provided in section fifteen C of

59 this chapter, proof shall be by clear and convincing evidence.

60 In any proceeding under this section, the court may order

61 the mother, her child and the alleged father to submit to one

62 or more blood grouping tests, to be made by a duly qualified

63 physician or other duly qualified person, designated by the

64 court, to determine whether or not the alleged father is the

65 father of the child. If the blood tests exclude the alleged

66 father, the question of paternity shall be resolved accordingly

67 and an appropriate order shall be entered. Blood tests which

68 do not exclude the possibility of the putative father's pater-

69 nity shall be admissible in evidence at the court's discretion

70 along with evidence, if available, of the statistical probability

71 of paternity based on such tests. If one of the parties refuses

72 to comply with the order of the court relative to such tests, he

73 shall be guilty of civil contempt of court unless the court, for

74 good cause, otherwise orders. Unless the court otherwise or-

75 ders, the state shall bear the costs of all blood tests ordered

76 by the court pursuant to this section.

77 No criminal action, other than under section one of chapter

78 two hundred and sixty-eight (relating to perjury) may be
79 brought against the putative father or mother as a result of

80 any evidence given by them in a proceeding under this sec-
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81 tion; provided, however, that a criminal action for nonsup-
82 port may be brought under section one of chapter two
83 hundred and seventy-three if limited to offenses occurring
84 subsequent to the determination of paternity.

85 If the court becomes satisfied that no living child will be
86 born of which the putative father is the father, or that the

87 paternity of the child has been determined, or that adquate
88 provision has been made for its maintenance and that is for

89 the best interest of the child, the case may be dismissed and
90 any findings vacated; and if the court certifies that it is for the

91 best interests of the child, no further action shall be main-

92 tained under this section.

93 At any time after a finding of paternity, the court may
94 make an order for the payment of money to the mother or to

95 a third party who will apply said money to the care and
96 maintenance of the child.

97 The duty to contribute reasonably to the support of the

98 child shall continue during its minority. The court may order

99 the father to pay the reasonable expenses of the pregnancy
100 and of the confinement of the mother, whether the child is

101 born dead or alive. If the child has died, or if the child dies

102 subsequently, the court may make an order for the payment
103 of its funeral expenses, whether or not other relief is sought.

104 The court may also make such order as may be appropriate

105 concerning the custody or visitation of the child, and from
106 time to time may revise said order as justice and the welfare

107 of the child require. As provided in section fifteen A of this

108 chapter, the standard governing a determination of custody or

109 visitation shall be the same as if the child were born in wed-
110 lock.

111 If a question of paternity arises in any other proceeding in

112 the probate court, the rules set forth in this section shall

1 13 apply with respect to the determination of paternity.

114 No action may be brought under this section once a final

115 decree of adoption has been rendered with respect to such

116 child.

117 Section 15D. Paternity may be acknowledged by the

1 18 mother and father through affidavits filed with the clerk of the

1 19 town where the child was born. If the father's affidavit does

120 not accord with the affidavit filed by the mother or if the

121 mother fails to file an affidavit prior to or contemporaneous
122 with the father's affidavit, then the clerk shall give due notice

123 of the father's affidavit to the mother, as provided in chapter

124 forty-six, section thirteen. If she does not contest said af-

125 fidavit within the time provided in said section thirteen, the

126 child shall be considered the child of the alleged father, until a

127 contrary determination of paternity is made upon clear and
128 convincing evidence in a proceeding under section fifteen B
129 of this chapter.
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1 SECTION 2. Section 7 of chapter 4 of the General Laws,
2 as most recently amended by section 1 of chapter 1050 of the

3 acts of 1973, is hereby amended by striking out clause Sixteen

4 and inserting in place thereof the following clause: Sixteen,

5 "Issue," as applied to the descent of estates shall include all

6 the lineal descendants of the ancestor, including children born
7 out of wedlock.

1 SECTION 3. Section 7 of chapter 4 of the General Laws is

2 hereby further amended by inserting after the fifth clause the

3 following clause: — Fifth A, "Children," shall include chil-

4 dren born in and out of wedlock unless that statute expressly

5 excludes children born out of wedlock or is limited to chil-

6 dren born in wedlock.

1 SECTION 4. The fourth paragraph of section 12B of chap-

2 ter 32 of the General Laws, as appearing in section 2 of chap-

3 ter 793 of the acts of 1972, is hereby amended by inserting

4 after the word "member" in line 7 the words: — as well as a

5 child born out of wedlock.

1 SECTION 5. Subsection b of section 2 of chapter 32B of

2 the General Laws, as amended by section 1 of chapter 214 of

3 the acts of 1960, is hereby further amended by inserting after

4 the last sentence the following sentence: — The term "chil-

5 dren" shall include children born out of wedlock.

1 SECTION 6. The second paragraph of section 1 of chapter

2 46 of the General Laws, as most recently amended by chap-

3 ter 358 of the acts of 1968, is hereby further amended by strik-

4 ing out, in line 4, the word 'illegitimate" and inserting in

5 place thereof the words: — out of wedlock.

1 SECTION 7. Section 2A of chapter 46 of the General
2 Laws, as most recently amended by chapter 10 of the acts of

3 1965, is hereby further amended by inserting after the word
4 "of the first time it appears in line 1, the words: — all birth.

1 SECTION 8. Section 3 of chapter 46 of the General Laws,
2 as appearing in section 2 of chapter 358 of the acts of 1968, is

3 hereby amended by striking out, in line 9, the word "illegiti-

4 mate" and inserting in place thereof the words: — out of wed-
5 lock.

1 SECTION 9. Section 3 of chapter 46 of the General Laws
2 is hereby further amended by inserting after the word
3 "forth," in line 10, the words: — except as provided in sec-

4 tion 13 of this chapter.
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1 SECTION 10. The third sentence of the first paragraph

2 of section 3 of chapter 46 of the General Laws, as appearing

3 in section 2 of chapter 358 of the acts of 1968, is hereby re-

4 pealed.

1 SECTION 11. Section 13 of chapter 46 of the General

2 Laws, as most recently amended by chapter 266 of the acts of

3 1971, is hereby further amended by striking out paragraphs 2

4 and 3, and inserting in place thereof the following paragraphs:

5 Paragraph 2. In the case of an out of wedlock child whose
6 father was not previously or accurately recorded, upon the

7 determination of his paternity under section fifteen B of chap-

8 ter two hundred and seven or upon an uncontested acknowl-
9 edgement under section fifteen C of chapter two hundred and
10 seven, the record of his birth shall be amended, supplemented
1

1

or replaced as hereinafter provided so as to read in all re-

12 spects as if such person has been reported for records as born
13 to such parents in wedlock. For such purpose, the town clerk

14 shall receive a certified copy of a determination of paternity

15 under section fifteen B of chapter two hundred and seven.

16 The town clerk shall also receive written acknowledgement of

17 the child by the putative father in the form of an affidavit.

18 Unless the father's affidavit is accompanied or preceded by a

19 corroborating affidavit from the mother, the clerk shall give

20 notice to the father's affidavit to the mother. Failure of the

21 mother to contest said affidavit to the town clerk within thirty

22 days after receipt of notice shall cause the birth records of the

23 child to be amended, supplemented or replaced to reflect the

24 acknowledgement of paternity under section fifteen C of
25 chapter two hundred and seven. If, however, the birth of
26 such a child was recorded as that of a child of the mother and
27 the man who was her husband at the time of such birth, the

28 record shall not be amended or replaced as provided in this

29 section unless the fact of birth out of wedlock has been de-

30 termined by a proceeding under section fifteen B of chapter
31 two hundred and seven.

32 Paragraph 3. When the name of the father is amended,
33 supplemented or replaced as provided in the preceding para-

34 graph, the name of the child shall not be changed unless the

35 probate court determines that such change is in the child's

36 best interests.

1 SECTION 12. Section 24 of chapter 46 of the General
2 Laws, as appearing in section 7 of chapter 48 of the acts of
3 1960, is hereby amended by striking out, in Hne 3, the word
4 "illegitimate" and inserting in place thereof the words: — out
5 of wedlock.
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1 SECTION 13. Section 24 of chapter 46 of the General
2 Laws is hereby further amended by striking out, in line 4, the

3 word "illegitimate" and inserting in place thereof the words:

4 — out of wedlock.

1 SECTION 14. Section 29 of chapter 1 14 of the General

2 Laws, as appearing in the Tercentenary Edition, is hereby

3 amended by inserting after the last sentence the following

4 sentence: — Children, within the meaning of this section,

5 shall also include children born out of wedlock.

1 SECTION 15. Subsection c of section 32 of chapter 152 of

2 the General Laws, as amended by section 2 of chapter 282 of

3 the acts of 1950, is hereby amended by inserting after the last

4 sentence the following sentence: — Children, within the

5 meaning of this subsection, shall also include children born

6 out of wedlock.

1 SECTION 16. Subsection d of section 32 of chapter 152 of

2 the General Laws, as most recently amended by section 3 of

3 chapter 282 of the acts of 1950, is hereby amended by insert-

4 ing after the last sentence the following sentence: — Chil-

5 dren, within the meaning of this subsection, shall also include

6 children born out of wedlock.

1 SECTION 17. The second paragraph of section 132A of

2 chapter 175 of the General Laws, as appearing in section 2 of

3 chapter 249 of the acts of 1951, is hereby amended by insert-

4 ing after the word "children" in line 14, the words: — includ-

5 ing children born out of wedlock.

1 SECTION 18. Section 1 of chapter 190 of the General

2 Laws, as most recently amended by section 1 of chapter 637

3 of the acts of 1970, is hereby amended by inserting after the

4 first paragraph the following paragraph: —

1 Paragraph 2. Issue and children, within the meaning of this

2 section, shall include issue and children born out of wedlock.

1 SECTION 19. Section 3 of chapter 190 of the General
2 Laws, as amended by chapter 149 of the acts of 1959, is

3 hereby amended by inserting after the first paragraph the fol-

4 lowing paragraph: —
5 Paragraph 2. Issue and children, within the meaning of this

6 section, shall include issue and children born out of wedlock.

1 SECTION 20. Sections five, six and seven of chapter one
2 hundred and ninety of the General Laws are hereby repealed.
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1 SECTION 2\. Section 20 of chapter 191 of the General
2 Laws, as amended by section 2 of chapter 479 of the acts of

3 1969, is hereby further amended by inserting after the last

4 sentence the following sentence: — Children, within the

5 meaning of this section, shall include children born out of

6 wedlock.

1 SECTION 22. Section 22 of chapter 191 of the General
2 Laws, as most recently amended by chapter 41 1 of the acts of

3 1971, is hereby amended by inserting after the word "chil-

4 dren" in Une 6, the words: — and children born out of wed-
5 lock.

1 SECTION 23. Section 1 of chapter 196 of the General
2 Laws, as appearing in the Tercentenary Edition, is hereby
3 amended by inserting after the first paragraph the following

4 paragraph: —
5 Paragraph 2. The term "child" or "children" as used in

6 this chapter shall include a child or children born out of wed-
7 lock.

1 SECTION 24. Section 6 of chapter 207 of the General
2 Laws, as appearing in the Tercentenary Edition, is hereby
3 amended by striking out, in lines 12 and 13 the words "and
4 the issue of such subsequent marriage shall be considered as

5 the legitimate issue of both parents."

1 SECTION 25. Sections fifteen, sixteen and seventeen of

2 chapter two hundred and seven of the General Laws are

3 hereby repealed.

1 SECTION 26. Section twenty-five of chapter two
2 hundred and eight of the General Laws is hereby repealed.

1 SECTION 27. Section 6A of chapter 210 of the General
2 Laws, as amended by chapter 274 of the acts of 1957, is

3 hereby amended by striking out in lines 1 1 through 14 the

4 words "provided, that if such person is of illegitimate birth,

5 the name, or names, of, and all other facts relating to his

6 natural parent, or parents, shall be omitted from such certifi-

7 cate."

1 SECTION 28. Section 1 of chapter 229 of the General
2 Laws, as most recently amended by chapter 166 of the acts of

3 1961 is hereby further amended by adding after the first

4 paragraph the following paragraph: —
5 Paragraph 2. For the purposes of this section, children and
6 issue born out of wedlock shall have the same rights as chil-

7 dren and issue born in wedlock.
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1 SECTION 29. Section 2B of chapter 229 of the General

2 Laws, as appearing in section 3 of chapter 427 of the acts of

3 1949, is hereby amended by adding after the first paragraph

4 the following paragraph: —
5 Paragraph 2. For the purposes of this section children and

6 issue born out of wedlock shall have the same rights as chil-

7 dren and issue born in wedlock.

1 SECTION 30. Section 34 of chapter 262 of the General

2 Laws, as most recently amended by section 5 of chapter 1050

3 of the acts of 1973, is hereby amended by striking out clause

4 eleven and inserting in place thereof the following clause: —
5 (11) For entering amendment of a record of birth of an out

6 of wedlock child whose paternity is subsequently determined

7 under chapter two hundred and seven, sections fifteen B or

8 fifteen C, fifty cents.

1 SECTION 31. Section 22 of chapter 272 of the General

2 Laws, as appearing in the Tercentenary Edition, is hereby

3 amended by striking out, in line 2, the word "illegitimate"

4 and inserting in place thereof the words: — out of wedlock.

1 SECTION 32. Section 1 of chapter 273 of the General
2 Laws, as most recently amended by chapter 762 of the acts of

3 1971, is hereby amended by inserting after the last sentence

4 the following sentence: — The word child or children as used

5 in this section shall include a child or children born out of

6 wedlock whose paternity has been determined under section

7 fifteen B of chapter two hundred and seven, or with respect

8 to whom an uncontested affidavit has been filed under section

9 fifteen C of said chapter.

1 SECTION 33. Secfions eleven, twelve, twelve A, thirteen,

2 fourteen, fifteen, sixteen, seventeen, eighteen and nineteen of

3 chapter one hundred and seventy-three of the General Laws
4 are hereby repealed.

HOUSE .... (1975) .... No. 4449

AN ACT TO AMEND THE LAWS PERTAINING TO
CERTAIN CHILDREN.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 273 of the General Laws is hereby amended by

2 adding the following section: —
3 lOA: Every child, whether or not born in wedlock, is the
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4 legitimate child of its natural parents and is entitled to all

5 rights and privileges as if born in lawful wedlock. The term
6 "natural parents" shall mean the child's mother and the

7 child's father if (a) the father is or has been married to the

8 mother and child is born during marriage or within ten

9 months after divorce (b) the mother and father have been
10 married, though marriage has been declared void; (c) the

1

1

father acknowledges child in writing filed with and approved
12 by the probate court; (d) the father receives the child into his

13 family or lives with child or does other such acts indicating

14 paternity (e) the father and mother marry after birth of child;

15 (f) the father consented to artificial insemination; (g) the

16 father is adjudicated father of the child by a court or by other

17 competent jurisdiction.

18 Section 11 of chapter 273 of the General Laws is hereby

19 repealed and the following is inserted in place thereof: —
20 Section 11. A proceeding to determine the paternity of a

21 child shall be a civil proceeding and the district court shall

22 have jurisdiction of said proceeding. A proceeding to deter-

23 mine paternity may be brought in the district court sitting for

24 the county where the alleged father lives or in the county

25 where the mother lives. Paternity may be determined upon
26 the petition of the mother, the father, or any guardian of the

27 child. If a proceeding to determine paternity is commenced
28 during the pregnancy of the mother, the trial shall not, with-

29 out the alleged father's consent, be held until after the birth,

30 miscarriage, or stillbirth of the child, or until the mother is at

31 least six months pregnant. The rules of evidence and compe-
32 tency of witnesses in said proceeding shall be as in any other

33 civil proceeding and in the event an adjudication of paternity

34 is made, the alleged father may appeal therefrom as from any

35 other civil proceeding in the district court, provided, how-

36 ever, that the alleged father, if he so desires, may request a

37 trial de novo before a jury on the superior court or district

38 court, if jury sittings are available on said district court.

39 Section 12 of chapter 273 of the General Laws is hereby

40 repealed.

41 Section 15 of chapter 273 of the General Laws is hereby

42 repealed.

43 Section 16 of chapter 273 of the General Laws is hereby

44 amended by striking the words "or after conviction" and

45 substituting in place thereof the words, "or after an adjudica-

46 tion of paternity" and by striking the words "original com-

47 plaint or indictment" and substituting in place thereof "origi-

48 nal cause of action," and by striking the words "penalties

49 and."

50 Section 19 of chapter 273 of the General Laws is hereby

51 repealed.
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52 Section 7 of chapter 4 of the General Laws is hereby

53 amended by striking the sixteenth clause thereof and inserting

54 in place thereof the following: "Issue" — sixteenth, "Issue,"

55 as applied to the descent of estates, shall include all the law-

56 ful lineal descendants of the ancestor, including children born

57 out of wedlock.

58 Section 7 of chapter 4 of the General Laws is hereby

59 amended by adding between the fifth and sixth paragraphs

60 thereof, the following words: "Children" — Fifth (A),

61 "Children" shall include every child, whether born in or out

62 of wedlock."

63 Section 1, subsection (3) of chapter 152 of the General

64 Laws is hereby amended by adding after the words "mem-
65 bers of the employee's family" the words "including children

66 born out of wedlock."

67 Section 32, subsection (c) of chapter 152 of the General

68 Laws is hereby amended by adding after the words "Upon
69 the parent with whom they are living at the time of the death

70 of such parent" the words "including their children born out

71 of wedlock."

72 Section 32, subsection (d) of chapter 152 of the General

73 Laws is hereby amended by adding after the words "any
74 children of the deceased employee conceived but not born at

75 the time of the employee's injury," the words "including the

76 natural children of the mother, and the natural children of the

77 father if (a) the father is or has been married to the mother

78 and the child is born during the marriage or within ten months

79 after divorce; (b) the mother and father have been married,

80 though the marriage has been declared void; (c) the father has

81 acknowledged the child in writing filed with and approved by

82 the probate court; (d) the father has received the child into his

83 family or lives with the child or does other such acts indicat-

84 ing paternity; (e) the father consented to artificial insemina-

85 tion; (f) the father is adjudicated the father of the child by a

86 court or other competent jurisdiction."

87 Section 7 of chapter 190 of the General Laws is hereby

88 amended by striking the entire section and substituting in

89 place thereof the following: — Every child shall, inherit from

90 its natural parents and from their kindred heir, lineal and col-

91 lateral, in the same manner of a child born in lawful wedlock.

92 Section 5 of chapter 190 of the General Laws is hereby re-

93 pealed.

94 Section 6 of chapter 190 of the General Laws is hereby

95 amended by striking the entire section and substituting in

96 place thereof the following: — If a child born out of wedlock,

97 who has not been acknowledged or adopted by the father dies

98 intestate without lawful issue who may lawfully inherit his es-

99 tate, his estate goes to his mother, or in the case of her de-

100 cease, to her heirs at law.
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101 Section 20 of chapter 191 of the General Laws is hereby
102 amended by inserting at the end of said section, the following:

103 — For the purposes of this section, the word "children" shall

104 include all children whether or not born in lawful wedlock,

105 except if such child has been adopted in which case section 7

106 of chapter 210 shall control.

107 Section 22 of chapter 191 of the General Laws is hereby
108 amended by striking the period at the end of the section and
109 inserting in place thereof the following: — "and children born
110 out of wedlock."
1 1

1

Section 6 of chapter 207 of the General Laws is hereby
112 amended by striking the last seventeen words of the section

113 beginning with "and" and ending with "parents" and by de-

114 leting the comma following the word "impediment" and re-

115 placing same with a period.

116 Section 15 of chapter 207 of the General Laws is hereby
117 repealed.

118 Section 17 of chapter 207 of the General Laws is hereby

119 repealed.

120 Section 2 of chapter 210 of the General Laws is hereby

121 amended by striking the fourth clause and substituting in

122 place thereof the following: "of the mother only of the child,

123 if born out of wedlock," and by adding at the end of the sec-

124 tion the following: "In the case of a child born out of wed-

125 lock, the father of the child shall be notified of the surrender

126 or release of the child for adoption, or the intention to sur-

127 render or release said child, if (a) the father is or has been
128 married to the mother and the child is born during marriage or

129 within ten months after divorce; (b) the mother and father

130 have been married, though their marriage has been declared

131 void; (c) the father acknowledges the child in writing filed

132 with and approved by the probate court; (d) the father re-

133 ceives the child into his family or lives with the child or does
134 other such acts indicating paternity; (3) the marriage of father

135 and mother has occurred after birth of child; (f) the father

136 consented to artificial insemination; (g) the father is adjudi-

137 cated the father of the child by court or by competent juris-

138 diction, within 30 days after the birth of the child if the child

139 is surrendered or released for adoption at birth or within 30

140 days after receipt of such notice of surrender or release, said

141 father may petition the Probate Court for the County where
142 the child or the mother resides and request a hearing as to

143 whether it is in the best interests of the child for said child to

144 be surrendered or released for adoption; after a hearing, the

145 judge may take whatever action is indicated to further the

146 best interests of the child.

147 Section 6A of chapter 210 of the General Laws is hereby
148 amended by striking the last clause of the first paragraph and
149 substituting in place thereof, "provided that if such person is
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150 born out of wedlock, the name, or names of and all other

151 facts relating to his natural parent, or parents, shall be omit-

152 ted from such certificate.

HOUSE .... (1975) .... No. 2726

AN ACT DELETING THE TERM "ILLEGITIMACY"
FROM CERTAIN STATUTES.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1. Section 11 of chapter 273 of the General
2 Laws, as appearing in the Tercentenary Edition, is hereby
3 amended by striking out, in Hne 5, the words "illegitimate

4 child" and by inserting in place thereof the following words:
5 — child born to single parents.

1 SECTION 2. Section 15 of said chapter 273, as appearing

2 in the Tercentenary Edition, is hereby amended by striking

3 out, in line 1, the words "an illegitimate child" and inserting

4 in place thereof the following words: — a child born to single

5 parents.

1 SECTION 3. Section 19 of said chapter 273, as appearing

2 in the Tercentenary Edition, is hereby amended by striking

3 out, in line 2, the words "illegitimacy proceedings" and in-

4 serting in place thereof the following words: — proceedings

5 including a child born to single parents.

I Introduction

The four bills reprinted above deal with certain aspects of the

question of illegitimate children. Some are designed to effectuate

a wholesale change in the laws regarding illegitimacy. Others

merely attempt to clarify existing law. Several of the bills overlap

and what is said of one bill may also apply to others.
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II Issue of a Void Marriage

S. 928 and H. 62 provide for the repeal of section 15 of Chapter

207 of the General Laws and propose identical sections to replace

it. Both bills would eliminate the illegitimacy of the issue of a

marriage which is void because of consanguinity or affinity. In-

stead, every child would be the legitimate issue of its "biological

parents," and the question of whether the child was born in law-

ful wedlock is immaterial for the purpose of determining legiti-

macy. In its 48th report at 177 (1972), the Judicial Council stated

that "(s)ection 15 finds a basis in public policy which is difficult to

change." However, a policy which makes illegitimate the issue of

a marriage between persons of specified affinity is questionable.

G.L. c. 272, §17 punishes a person who enters into such a mar-

riage by imprisonment in a state prison for not more than 20 years

or in a jail for not more than IVi years. Neither S. 928 nor H. 62

legalizes or liberalizes such marriages. The penalties for such

marriages remain intact. However, the stigma of illegitimacy for

the issue of such marriages would be removed.

In Sutton V. Warren, 51 Mass. 451, 452 (10 Mete. 1845), the

Supreme Judicial Court stated "that such marriages are against

the law of God, are immoral and disruptive of the purity and hap-

piness of domestic life." Clearly, the policy of this Common-
wealth is to prohibit and punish marriages between certain rela-

tives. It is to be questioned whether this policy should extend to

the punishment of the innocent issue of such a marriage.

III A Civil Proceeding to Determine Paternity

Both S. 928 and H. 62 would make a determination of paternity

a civil proceeding with the probate court having jurisdiction. A
threshhold problem presented by this proposal is the proof neces-

sary for an adjudication of paternity. Under a civil proceeding,

paternity would have to be established by a preponderance of the

evidence and both bills specifically provide for such a standard of

proof, except in certain situations.

The fears attendant upon making an adjudication of paternity a

civil proceeding were expressed by the Judicial Council in its 48th

Report at 173 (1972):

There are times when more than one individual can be, at

least, suspected of 'getting a woman with child' . . .

It may be wise to make it more simple to achieve legiti-

macy status when there is the full consent of the parents or

where only a legal technicality interferes. It is quite some-
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thing else to relax the standards of proof to the detriment of a

person who merely had an opportunity (along with others)

especially in these times when promiscuous sex relations are

a by-product of a permissive society.

Doubtless, the concerns we expressed in 1972 are still valid

today. However, the Supreme Judicial Court has recently indi-

cated that a change in the Commonwealth's paternity statutes

should be considered.

In Commonwealth v. MacKenzie, 1975 Adv Sh. 2827, 2835 n.

5, 334 N.E. 2d 613, 616 n. 5 (1975), the court stated:

Any proceeding under § 1 1 (of Chapter 273) should be treated

in all respects as a criminal proceeding, just as a non-support

proceeding is under G.L. ch. 273, § 15. For example, pater-

nity must be established beyond a reasonable doubt and the

alleged father may not be compelled to testify. In light of this

opinion, the legislature may wish to review all of the

Commonwealth's paternity statutes and to consider whether
determinations of paternity should be made in the context of

a criminal proceeding.

While the court in MacKenzie appears to have given its ap-

proval to a civil adjudication of paternity, the doubts and fears

which the Judicial Council anticipated in 1972 are still present.

Even where no criminal sanctions are imposed upon the putative

father, a long term duty of support is involved. Thus, serious con-

sideration should be given to the proposal to convert paternity

proceedings to a civil context where a preponderance of the evi-

dence could subject the alleged father to the burden of supporting

a child during its minority.

Both S. 928 and H. 62 attempt to decriminalize paternity de-

terminations. S. 928 provides that "(n)o criminal action (other

than perjury) may be brought against the putative father or

mother as a result of any evidence given by them in a proceeding

under this section ..." (emphasis supplied). H. 62 contains an

identical provision. Both bills would expressly repeal the criminal

statutes in Chapter 273. It should be noted that H. 62 refers to

Chapter 173. This is obviously a typographical error. The attempt

to decriminalize paternity proceeding appears to be in accord with

the recent Supreme Judicial Court decision in Commonwealth v.

MacKenzie, 334 N.E. 2d 613 (1975). In MacKenzie, the defen-

dant was charged under Chapter 273, § 11 for "getting a woman
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with child." The defendant claimed that the criminal sanctions of

§ 11 violated the equal protection clause of the 14th amendment
since the mother of the illegitimate child was not similarly

punished. The court accepted this contention and stated that
"

... we discern no permissible legislative goal which ultimately is

achieved by making a father, but not a mother, guilty of conceiv-

ing a child out of wedlock."

IV Blood Tests

Another problem raised by both S. 928 and H. 62 is the blood

group exclusion provision. Both bills provide that the court may
order blood tests of the mother, child, and alleged father. A blood

grouping exclusion test which positively excludes an alleged

father would be conclusive on the issue of paternity. See: Com-
monwealth V. D'Avella, 339 Mass. 642 (1959). Under G.L. c. 273,

§ 12A, blood tests which do not exclude the defendant are not

admissible. However, S. 928 and H. 62 specifically provide that

blood tests which do not exclude the alleged father may be admit-

ted into evidence together with statistical probabilities of exclu-

sion.

This portion of the proposed bills may be subject to serious

criticism. A blood test which does not exclude the alleged father

but which is allowed into evidence may be highly prejudicial. See:

McDermott, Evidence 1 Annual Survey of Mass. Law, Idl , 269

(1954). While blood tests can disprove paternity, they cannot

prove it. See: Lombard, 1 Mass. Prac. Series, §§ 691, 700.

The few cases which have dealt with the issue of the admissibil-

ity of blood tests which do not exclude paternity have held that

the results of the tests are inadmissible. In Flippen v. Meinhold,

282 N.Y.S. 444, 156 Misc. 45 (1935), the New York Court of Ap-

peals stated its position:

"If the test shows a negative result, it would seem to be con-

clusive proof of non-paternity, but the positive would simply

indicate the possibility of paternity. It would be improper to

draw an inference of paternity where merely the possibility is

shown . .

."

See also. State ex rel. Freeman v. Morris, 102 N.E. 2d 450 (Ohio,

1951).

The impression which medical evidence would have on a jury is

clear. The fact that a blood test is consistent with paternity may
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only be coincidental, but a jury hearing expert testimony might

accord such testimony an unwarranted amount of weight in decid-

ing the guilt of the defendant. Such a fear was expressed by the

Michigan Supreme Court in People v. Nichols, 341 Mich. 311, 67

N.W. 2d 230 (1954). In Nichols, the defendant was charged in a

criminal paternity suit and the state attempted to put into evi-

dence blood tests which did not exclude the defendant. The court

refused to allow the results into evidence since

(t)he possible psychological effect on the minds of the jurors

cannot be ignored. The use of scientific apparatus and tests

and expert testimony as to scientific results, placed before the

jury . . . could not have failed to mislead the jurors into be-

lieving that this totally irrelevant evidence might be consid-

ered as having probative value.

But see the dissent in People v. Nichols in which it is pointed

out that the defendant had been dating the prosecutrix, had had

"access" and that the blood tests would be a circumstance to be

considered with all the other evidence. See also Carpenter v.

Goodall, 144 Ind. App. 134, 244 N.E. 2d 673 (1962) (blood tests

did not exclude defendant but trial judge saw the results. On ap-

peal, held that the defendant had not been prejudiced by the judge

seeing the tests results).

Another point raised by both S. 928 and H. 62 is the provision

whereby a person refusing to submit to a blood test may be held

in contempt. At common law, a court's powers to order a physi-

cal examination of civil litigants was very narrowly cir-

cumscribed. See Union Pacific R. Co. v. Botsford, 141 U.S. 250

(1891). In the Botsford case the plaintiff sued the defendant for

personal injuries and upon a motion by the defendant the trial

judge ordered the plaintiff to submit to a physical examination.

The United States Supreme Court stated

No right is held more sacred, or is more carefully guarded by
the common law, than the right of every individual to the

possession and control of his own person, free from all re-

straint or interference of others, unless by clear and unques-
tionable authority of law.

In Botsford there was no state or federal statute on point and,

therefore, the order of the trial judge was reversed.

Less than a decade after the decision in Botsford, the Supreme
Court once again confronted the question of physical examina-

tions in civil proceedings. In Camden & Suburban R. Co. v.
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Stetson, \11 U.S. 172 (1900), a New Jersey statute authorized the

court to order a physical examination of the parties to a civil suit.

The Supreme Court in Camden upheld the physical examination

order and indicated that a statute authorizing a judge to make
such an order would not contravene the federal constitution. See

also, Stack v. New York, N.H. & H. R. Co., 177 Mass. 155, 159,

58 N.E. 686 (1900) (court does not have inherent power to order

physical examination in civil suit, but legislature may grant such

power). Thus, it would appear that the provision in both S. 928

and H. 62, authorizing the probate court to hold a person in con-

tempt for failure to comply with an order for a blood test would
be constitutional. Furthermore, Mass. R. Civ. P. 35 presently

provides that

When the mental or physical condition (including the blood
group) of a party, ... is in controversy, the court in which
the action is pending may order the party to submit to a phys-

ical or mental examination by a physician . . .

It should be noted that S. 928 and H. 62 would repeal the pres-

ent blood grouping exclusion statute. Chapter 273, section 12A.

As an alternative to a paternity adjudication, S. 928 and H. 62

would provide that a putative father may acknowledge, without

marriage, the paternity of a child born out of wedlock. This would
not affect the legitimacy of the child since under the proposed

bills, every child would be the legitimate issue of its biological

parents. However, the bills would obviate the necessity of an ad-

judication of paternity unless the acknowledgment is challenged.

Under existing law a mere acknowledgment without marriage is

insufficient to confer legitimate status.

V Testate Succession

S. 928, H. 62 and H. 4449 redefine the words "issue" in Chap-

ter 4, § 7 and add a definition of the word "children" to § 7.

"Issue" would include children born out of wedlock as well as

those born in lawful wedlock, unless a specific statute expressly

draws a distinction. In 1972 the Judicial Council at page 174 pos-

ited that if such a change were made "(w)ills, trusts, and other

documents now drafted, and those in the future, might have to be

drawn to exclude possible beneficiaries not intended by the third

party to take any share." The Judicial Council concluded by stat-

ing that "(t)he change in the definition of 'children' and 'issue'
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would have a radical effect." This "radical effect" would be felt

most acutely in situations in which a will or other document had

been made and executed before the change in the law. The fun-

damental principle in the interpretation of a will is the intent of

the testator. Such intent is determined by the language of the in-

strument itself and the circumstances known to the testator at the

time of the execution of the will. See: Putnam v. Putnam, 316

N.E. 2d 729 (1974). If a testator used the word "issue" or "chil-

dren" in his will knowing the definitions given to those words and

intending to exclude an illegitimate child, what effect would the

changes contained in the proposed bills have? One possibility is

that the law in existence at the time of the execution of the will

should control. However, the other side of the argument is that

the testator knew of the changes in the law (or is presumed to

know them) and his failure to change his will indicates an intent to

include his illegitimate child. Naturally, each case turns on its

facts but it would seem that the enactment of any of these bills

would necessitate much redrafting of early wills.

Mass. Gen. Laws Ann. ch. 191, §20 deals with the question of

children or the issue of deceased children of the decedent who are

omitted from a will. Section 20 provides that if a testator uninten-

tionally omits a child or the issue of a deceased child, such child

or children will take a share as if the testator had died intestate.

The Massachusetts Supreme Judicial Court has spoken, on sev-

eral occasions, as to whether the statute includes illegitimate chil-

dren. The court has consistently held that an illegitimate child

does not enjoy the coverage of Ch. 191, §20. See: Fiduciary Trust

Co. V. Mishou, 321 Mass. 615, 75 N.E. 2d 75 (1947); Town of
Plymouth v. Hey, 285 Mass. 357, 189 N.E. 100 (1934); Kent v.

Barker, 68 Mass. 535, (2 Gray 1854).

Both H. 62 and S. 928 would specifically provide that children

born out of wedlock would come within the reach of Chapter 191,

§ 20 as well as Chapter 191, § 22 (anti-lapse statute). The anti-

lapse statute, as amended by St. 1971, c. 411, now provides that

the words "child" "issue" and "relative" as used in section 22

shall include adopted children.

VI Adoption By Father

Senate 928 would amend Chapter 210, § 4 of the General Laws
by providing that when a mother surrenders her child for adop-

tion, notice must be given to any person who has filed a "Pater-

nity Responsibility Claim" with the Department of Public Wei-
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fare. The person who has filed such a claim is allowed an oppor-

tunity to petition (within 30 days) for adoption. As far as the hear-

ing on the petition of adoption is concerned the petition of the

person claiming to be the father is given preference. Senate 928

provides that the petition of the person claiming to be the father

will be allowed "without regard to other potential adoptive par-

ents" if the court 1) has reasonable grounds to believe that the

person is in fact the father of the child and 2) it is in the best in-

terests of the child. Thus, it would appear from the language of

the bill that an unwed father who petitions for the adoption of his

child who has been surrendered, would not have to show that he

would be better for the child than the other potential parents. Of
course, he would still have to establish that adoption by him
would be in the best interests of the child.

This portion of Senate 928 appears to be an attempt to comply
with the recent United States Supreme Court decision in Stanley

V. Illinois, 405 U.S. 645 (1972). In Stanley a state statute which
failed to provide for notice to an unwed father in adoption pro-

ceedings was invalidated on due process grounds.

VII Summary of Proposed Changes

In addition to the provisions already discussed, H. 62 would

also amend or modify many other statutes:

1) H. 62 would amend paragraph 4 of § 12B of Chapter 32 rela-

tive to retirement and pension allowances to public em-
ployees. The amendment provides that allowances to an

employee's children would include children born out of wed-

lock.

2) § 2(b) of Chapter 32B relative to the availability of group in-

surance to Civil Service employees and their dependents

would be amended by H. 62 by providing that a child born

out of wedlock would be considered a dependent for the pur-

poses of Civil Service Group Insurance coverage.

3) § 1 of Chapter 46 would be amended. This statute pertains to

the keeping of records of births, deaths, and marriages. The
amendment would delete the word "illegitimate" wherever it

appeared in the statute and replace it with the words "born

out of wedlock." This amendment would be consistent with

the overall purpose of the bill since it is intended that no per-

son shall be deemed illegitimate.
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4) § 3 of Chapter 46 relative to physicians' records of births is

amended by striking the word "illegitimate" and replacing it

with the words "out of wedlock."

5) § 24 of Chapter 46 relative to statements of births and deaths

by a town is amended by striking the word "illegitimate" and

replacing it with the words "out of wedlock."

6) § 29 of Chapter 114 relative to the possession of cemetery

lots by a deceased's widow and children after the death of the

deceased is amended. Children within the meaning of this

statute would include children born out of wedlock.

7) §§ 32(c) & (d) of Chapter 152 relative to persons who are de-

pendent upon an employee for the purposes of workmen's
compensation would be amended. Dependents within the

meaning of this statute would include children born out of

wedlock. In its 48th Report at 175, the Judicial Council ap-

proved of such an amendment.

8) § 132A of Chapter 175 relative to Group Annuity contracts is

amended. Children within the meaning of the statute would
include children born out of wedlock.

9) § 3 of Chapter 190 relative to the descent of land in the ab-

sence of a will is amended. Issue and Children within the

meaning of the statute would now include children born out

of wedlock.

10) § 1 of Chapter 190 relative to a spouse's share of property not

disposed by will would be amended. Issue and children

within the meaning of the statute would include children born

out of wedlock.

11) § 5 of Chapter 190 relative to an illegitimate child being the

issue of its mother and taking from her would be repealed.

12) § 6 of Chapter 190 relative to the descent of the estate of an

illegitimate child would be repealed.

13) § 7 of Chapter 190 relative to the legitimation of a child by
the marriage and acknowledgement of its parent would be re-

pealed.

14) § 20 of Chapter 191 relative to the omission of a child from

the will of the testator would be amended. Children within

the meaning of the statute would include children born out of

wedlock.

15) § 22 of Chapter 191 (The Anti-Lapse Statute) would be

amended. Children within the meaning of the statute would
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include children born out of wedlock,

16) § 1 of Chapter 196 relative to allowances to widows and chil-

dren for apparel and rent-free housing would be amended.

Children within the meaning of the statute would include

children born out of wedlock.

17) § 6 of Chapter 207 relative to the validity of a marriage en-

tered into during the existence of a former marriage. The sen-

tence in this statute whereby the issue of the subsequent mar-

riage is legitimate after the impediment of the first marriage is

removed, is deleted. This accords with the overall purpose of

the bill, since no person would be illegitimate.

18) § 15 of Chapter 207 relative to the issue of a marriage be-

tween persons of certain degrees of consanguinity or affinity

would be repealed.

19) § 16 of Chapter 207 relative to the issue of a void marriage

because of nonage or insanity would be repealed.

20) § 17 of Chapter 207 relative to the issue of a marriage void

because of the existence of a prior marriage would be re-

pealed.

21) § 25 of Chapter 208 relative to the legitimacy of the issue of a

marriage which is dissolved by reason of the adultery of the

wife would be repealed.

22) § 6A of Chapter 210 relative to certificates of adoption would

be amended by deleting the reference to the omission of the

child's illegitimate status on the certificate as unnecessary.

23) § 1 of Chapter 229 relative to persons entitled to damages for

death from defective ways is amended. Children within the

meaning of the statute would include children born out of

wedlock.

24) § 2B of Chapter 229 relative to persons entitled to damages

for the death of an employee as a result of the negligence of

the employer would be amended. Children born out of wed-

lock would have the same rights as children born in wedlock.

25) § 34(1 1) of Chapter 262 relative to fees for changing records

of illegitimate children would be amended by deleting the

word illegitimate and replacing it with the words "out of wed-

lock."

26) § 22 of Chapter 272 relative to the concealment of the death

of an illegitimate child would be amended by deleting the

word illegitimate and replacing it with the words "out of wed-
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lock."

27) § 1 of Chapter 273 relative to the desertion and non-support

of a wife and minor children would be amended. Children

within the meaning of the statute would include a child born

out of wedlock whose parents have been determined or

whose paternity has been acknowledged and not rebutted.

28) § 1 1 of Chapter 273 relative to the crime of getting a woman
with child would be repealed.

29) § 12 of Chapter 273 relative to an adjudication of paternity

would be repealed.

30) § 12A of Chapter 273 relative to the performance of blood

tests in paternity actions would be repealed.

31) § 13 of Chapter 273 relative to continuances and the expenses

of pregnancy would be repealed.

32) § 14 of Chapter 273 relative to the court's powers to make
any order relative to the care and custody of the child would

be repealed.

33) § 15 of Chapter 273 relative to the crime of non-support

would be repealed.

34) § 16 of Chapter 273 relative to the penalties imposed for vio-

lation of sections 1 to 10 of Chapter 273 would be repealed.

35) § 17 of Chapter 273 relative to the court's authority to grant a

dismissal or to vacate the judgment would be repealed.

36) § 18 of Chapter 273 relative to the use of money which has

been forfeited for the support of the child would be repealed.

37) § 19 of Chapter 273 relative to the bar against proceedings

commenced before July 1, 1913 would be repealed.

VIII House Bill 4449

House 4449 is identical to House Bill 2310 of 1972 which the

Judicial Council studied in its 48th report. H. 4449 provides that

every child is the legitimate child of its "natural parents." The

"natural parents" are the father and mother if:

a) a child born after marriage or within ten months after divorce;

b) the marriage of the father and mother has been declared void;

c) the father acknowledges the child in writing without marriage;

d) the father receives the child into the home and does such acts

indicating paternity;

e) the father and mother marry after the birth of the child;
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f) the father consented to artificial insemination;

g) the father is adjudicated the father of the child by the court or

by other competent jurisdiction.

It is questionable whether all of these definitions are really

necessary. S. 928 and H. 62 provide two ways of establishing

paternity. First an adjudication by a court and secondly, by an

acknowledgement by the father. In its 48th report the Judicial

Council would not recommend (d) above, nor would it accept an

adjudication of paternity ''by other competent jurisdiction."

The major defect in H. 4449 appears to be the attempt to define

"natural parents." It is likely that this will lead to much confu-

sion. Under H. 4449 there are seven ways to determine the

natural parents of a child born out of wedlock. Clearly, the surest

way to determine paternity is by an adjudication by a court. In

the alternative, if a person acknowledges the paternity of a child,

this should be sufficient unless it is rebutted. The fact that a man
takes a child into his home and treats him like his child is not de-

terminative of parenthood.

IX House Bill 2726

H. 2726 is merely designed to strike the term "illegitimate" or

"illegitimacy" from §§11, 15, and 19 of Chapter 273. The term

illegitimate would be replaced with the words "a child born to

single parents." Clearly, H. 2726 does not make any substantive

change in the Commonwealth's paternity statutes. Nor is the law

with respect to illegitimacy altered.

X Recommendations of the Judicial Council

While we do not endorse any particular bill, we support the

general principle that children born out of wedlock should have

the same rights as all other children. We do not make a recom-

mendation of any specific bill, since there are provisions in all of

the proposals which are unacceptable. Nevertheless, we endorse

the attempt to eliminate unequal treatment of children born out of

wedlock.

Both S. 928 and H. 62 are well drafted and contain few am-

biguities or conflicts. Both bills attempt a major re-working of the

state's illegitimacy statutes, and they do so by making existing

statutes consistent with the basic premise that all children are

born legitimate.
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H. 4449 suffers from the same deficiencies which we pointed

out in our 48th report. H. 2726 is of limited use as an effort to

reform and modernize our laws on legitimacy.

(B) RIGHTS OF ELDERLY PERSONS — APPOINTMENT OF
CONSERVATORS

HOUSE (1975) No. 1520

AN ACT PROVIDING FOR THE APPOINTMENT OF
CONSERVATORS FOR CERTAIN ELDERLY PER-
SONS.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1. Section 1 of chapter 201 of the General
2 Laws, as most recently amended by section 1 of chapter

3 314 of the acts of 1956, is hereby further amended by
4 adding at the end the following sentence: — The probate

5 court may also appoint pursuant to section sixteen B
6 conservators of elderly persons who reside in the county

7 and who, although able to properly care for their prop-

8 erty, request such an appointment.

1 SECTION 2. Chapter 201 of the General Laws is

2 hereby amended by inserting after section 16A the fol-

3 lowing section: —
4 Section 16B. If an elderly person petitions the probate

5 court and requests that a conservator be appointed to

6 care for his property and if, after such notice as the

7 court may require and after hearing, the court finds that

8 the elderly person is not physically or mentally incap-

9 able to properly care for his own property but that the

10 appointment of a conservator would be in the best in-

1

1

terests of the elderly person, the probate court may ap-

12 point such a conservator. All the provisions of this

13 chapter applicable to conservators appointed under the

14 provisions of section sixteen shall be equally applicable

15 to conservators appointed under the provisions of this

16 section.
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Conservators of Elderly Persons

We oppose House (1975) 1520 which would make a significant

change in the statute relative to the appointment of a conservator.

G.L. Chapter 201 § 1, as most recently amended by § 2 of

Chapter 845 of the Acts of 1974, reads as follows:

§ I. Probate court; power over appointments

The probate court may, if it appears necessary or conve-
nient, appoint guardians of minors, mentally ill persons, men-
tally retarded persons and spendthrifts and conservators of

the property of persons by reason of advanced age, mental
weakness or mental retardation or physical incapacity unable

to properly care for their property, who are inhabitants of or

residents in the county or who reside out of the common-
wealth and have estate within the county.

Amended by St. 1974, c. 845, § 2.

For the purposes of this chapter, a mentally retarded per-

son is a person who, as a result of inadequately developed or

impaired intelligence, is substantially limited in his ability to

learn or adapt, as determined in accordance with established

standards for the evaluation of a person's ability to function

in society.

Amended by St. 1974, c. 845, § 2.

The appointment of conservators for elderly persons is a pro-

cedure which has been in effect since early colonial times. It is

not necessary that an elderly person be mentally ill in order that

the conservator be appointed. An elderly person may have a con-

servator, even against his or her will, provided that physicians

who have personally examined the elderly persons certify that

such persons are "unable to properly care for their property." It

is not sufficient that a person merely reach a certain age to justify

the appointment of a conservator under our present law. The
proposed change would permit the appointment of a conservator

"in the best interest" of an elderly person. It is true that the

proposed statute requires the elderly person to request such an

appointment, but we are not convinced that such "requests" will

truly reflect the informed consent of the older person who by the

very nature of age itself is subject to weakness of physical and

mental faculties which were once strong. Older persons are par-

ticularly subject to pressures which could be resisted by a

younger person.

We believe that the existing limitations are necessary. A person

who is able to properly care for his or her property should not

have a conservator, and a competent physician, after personal ex-

amination, should make the judgment as to this ability or lack of
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it. The law now protects the elderly person. We would not like to

see this protection diluted or removed.

The recent change introduced by § 16B of Chapter 201 permit-

ting conservators for mentally retarded persons specifically re-

quires a finding by professionals that such person "is incapable of

making informed decisions with respect to the conduct of his fi-

nancial affairs, and that the failure to appoint a conservator would
create unreasonable risk to his property ..."

It can be said that here again in the most recent enactment by
the General Court in 1974 (Ch. 845 §9 of the Acts of 1974) the

principle is carefully preserved that no conservator should be ap-

pointed if the individual has sufficient ability to care for his own
affairs.

The proposed legislation is unwise.

(C) PUBLIC CONSERVATORS

HOUSE .... (1975) .... No. 1940

AN ACT PROVIDING FOR PUBLIC CONSERVATORS.
Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 The General Laws are hereby amended by inserting after

2 chapter 194 the following new chapter: —
3 CHAPTER 194A
4 PUBLIC CONSERVATORS
5 Section 1 . There shall be in each county one or more public

6 conservator, not exceeding six each in Middlesex and in Suf-

7 folk and five in any other county, appointed by the governor,

8 who shall hold office for five years from the time of their

9 appointment.

10 Section 2. A public conservator shall give bond for the

1

1

faithful performance of each estate as to which he is ap-

12 pointed conservator with sufficient sureties or without
13 sureties and in such form as the probate court may order,

14 payable to the commonwealth with conditions substantially as

15 required for a bond of a conservator under section nineteen of

16 chapter two hundred one.

17 Section 3. A public conservator shall petition the probate

18 court for appointment as conservator of any person who by
19 reason of advanced age, mental weakness, or physical in-
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20 capacity is unable to properly care for his property and who
21 has no known husband, widow, heirs apparent or presump-

22 tive or friend living in the commonwealth at the time of filing

23 the petition who is capable to properly care for the property

24 of such person.

25 Section 4. Upon the filing of such petition the court shall

26 appoint a time and place for a hearing, and shall cause not

27 less than seven days' notice thereof to be given to the person

28 for whom a conservator is to be appointed, except that the

29 court may for cause shown direct that a shorter notice be

30 given. If the court finds that the welfare of the person re-

31 quires the immediate appointment of a public conservator,

32 such appointment may be made without notice, in which

33 event notice of not less than seven days shall be given to

34 show cause why the appointment shall be continued or termi-

35 nated. All notices hereunder shall also be given to the heirs

36 apparent or presumptive of such person, including the hus-

37 band or wife, if any, and if such person is entitled to any ben-

38 efit, estate or income paid or payable through the United

39 States Veteran's Administration to such agency, and to the

40 commissioner of public welfare.

41 Section 5. The petition of a public conservator shall not be

42 granted when the husband, widow or an heir apparent or pre-

43 sumptive of the person, in writing, claims the right of ap-

44 pointment as conservator and files a petition therefor praying

45 for appointment of himself or herself or of some other suit-

46 able person gives the bond required, and satisfies the probate

47 court of the suitability of such appointment. Otherwise, the

48 petition of a' public conservator shall be granted if it appears

49 to the probate court to be in the best interests of the person.

50 Section 6. A public conservator shall have the same powers

51 and duties as a conservator appointed under chapter two

52 hundred one and shall render accounts in the same manner as

53 other conservators.

54 Section 7. A public conservator may be discharged from an

55 estate by the probate court upon petition of the ward, or

56 otherwise when it appears that the conservatorship is no

57 longer necessary. The court shall order notice on such peti-

58 tion as it shall deem appropriate.

59 Section 8. A public conservator shall receive just and

60 reasonable compensation for his services, and reimbursement

61 for expenses actually incurred, in an amount approved by the

62 probate court for such estate, such compensation to be pay-

63 able out of the treasury of the commonwealth from funds ap-

64 propriated therefor. In no event shall the compensation or

65 expenses of a public conservator be paid or reimbursed out of

66 the assets of the estate.

67 Section 9. The probate court in each county shall require

68 every public conservator in such county to render an account
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69 of his proceedings under any petitions for appointment at

70 least once a year.

71 Section 10. A public conservator shall, upon the appoint-

72 ment and qualification of his successor in office, render an

73 account of all estates to the probate court, and, upon a just

74 settlement of each such account, shall pay over and deliver to

75 his successor all money remaining in his hands on such ac-

76 count, and all other property, effects and credits of each ward
77 in his possession or under his control.

78 Section 11 . Upon the death, resignation or removal of a

79 public conservator, the probate court shall issue a warrant to

80 some other public conservator in the same county, requesting

81 him to examine the account of such public conservator rela-

82 tive to the estates subject to his conservatorship, and to re-

83 turn to the probate court a statement of all such estates.

84 Thereupon the court shall appoint the pubhc conservator

85 making the return as successor public conservator of each
86 such estate.

87 Section 12. This act shall take effect upon its passage.

The overall purpose of the conservators statutes in Massachu-

setts (G.L., c. 201, §16 et seq.) is to make available to persons

incapable of properly caring for their property, a method whereby
someone else will shoulder the burden of property management.

While Massachusetts law has provided for the appointment of

public administrators since 1839, it does not make provision for

the appointment of "public" conservators. Lombard, Probate

Law and Practice, 21 Mass. Prac. Series, § 942 at 462; 49th Re-

port of the Judicial Council at 143 (1973).

House 1940 would provide for the appointment of public con-

servators for any person who, because of advanced age, mental

weakness or physical incapacity, can not properly care for his or

her property. The major limitation on the appointment of a public

conservator under the proposed bill is that a person must have

"no husband, widow, heirs apparent or presumptive, or friend in

the Commonwealth." Obviously, only a deceased person could

have a widow in the Commonwealth. The word "widow" should

be deleted and replaced with the word "wife."

House 1940 is identical to House 1936 of 1973 which the Judi-

cial Council studied in its 49th Report. In its 1973 Report at page

144, the Judicial Council criticized the proposal for the appoint-

ment of public conservators because it did not

. . . distinguish between (1) advanced age or mental weak-
ness, or (2) physical incapacity. Section 3 of H. 1936 would
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provide for the appointment of a public conservator even
without the consent of a person who was neither of advanced
age or mentally weak. A perfectly normal person, with full

mental capacity, but with some physical incapacity could be

forced to have a conservator appointed for him or her merely

if there was no known husband or wife, heirs, or friends liv-

ing in the Commonwealth.'

In 1973, we opposed, as being unnecessary, the bill providing

for the appointment of public conservators, and we do so again

now.

It would seem highly unlikely that H. 1940, if enacted, would

ever enjoy widespread use. As we stated in our 49th Report at

page 144:

We are of the opinion that public conservators are not

needed. There are few living persons who, if merely of ad-

vanced age or if merely physically incapacitated, could not

nominate some friend or relative to act as conservator.

Where there are persons who are concerned for the welfare of

the elderly or physically incapacitated person, they can petition as

"friends" and seek appointment as conservators under our exist-

ing statute (G.L. c. 201, §16).

Moreover, House 1940 specifically provides that public conser-

vators should be compensated by the Commonwealth. Ordinarily,

a conservator receives reasonable compensation from the assets

of the estate. G.L. c. 206, §16; Gilber v Crane, 353 Mass. 775,

234 N.E. 2d 907 (1968). It is difficult to assign any sound reason

for the provision in H. 1940 which compensates pubHc conser-

vators from public funds. A public administrator, appointed pur-

suant to G.L. 194, § 1 et seq., is allowed compensation from the

estate. Hilton v. Hopkins, 275 Mass. 59, 64 (1931).
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IV. PROPERTY
A. Mortgage Foreclosures — Self-Help or Judicial Review?

B. Acquisition of Certain Graves by Municipalities.

C. Conveyance of Land — Necessity of Acknowledgment by Gran-

tee

D. Tenancies of Two or More in Personal Property

(A) MORTGAGE FORECLOSURES — SELF-HELP
OR JUDICIAL REVIEW?

HOUSE .... (1975) .... No. 5647

AN ACT PROHIBITING MORTGAGE FORECLOSURES
AGAINST CERTAIN UNEMPLOYED PERSONS.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 244 of the General Laws is hereby amended by in-

2 serting after section 14 the following new section: —
3 Section 14A. (1) The provisions of this section shall apply

4 only to obligations secured by mortgage, trust deed or other

5 security in the nature of a mortgage upon real property used

6 for residential purposes by a mortgagor who is unemployed,

7 according to the definition appearing in section l(r) of Chap-
8 ter 151A of the General Laws, and where the obligation was
9 so secured prior to the period of unemployment and con-

10 tinned during said period.

11 (2) In any proceeding commenced in any court during the

12 period of unemployment referred to hereinabove to enforce

13 such obligation arising out of nonpayment of any sum there-

14 under due, the court may after hearing, in its discretion, on

15 its own motion, and shall, on application to it by such unem-
16 ployed person or some person on his behalf, unless in the

17 opinion of the court, the abihty of the defendent to comply
18 with the terms of the obhgation is not materially affected by
19 reason of his unemployment (a) stay the proceedings until

20 three months after the period of unemployment, or (b) make
21 such other disposition of the case as may be equitable to con-

22 serve the interests of all parties.

23 (3) No sale, foreclosure, entry, or seizure of property for

24 nonpayment of any sum due under any such obligation,

25 whether under a power of sale, or otherwise, shall be valid if

26 made after the effective date of this act and during the period
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27 of unemployment or within three months thereafter, except

28 pursuant to a written agreement between the parties or their

29 assignee executed during or after the period of unemployment
30 of the mortgagor unless upon an order previously granted by

31 the court and a return thereto made and approved by the

32 court.

33 (4) Any person who shall knowingly make or cause to be

34 made any sale, foreclosure, entry or seizure of property, de-

35 fined as invalid by subsection (3) hereof, or attempts so to do,

36 shall be guilty of a misdemeanor and shall be punished by im-

37 prisonment for no more than one year in a jail or house of

38 correction or by a fine of not more than $1000, or both.

HOUSE .... (1975) .... No. 3682

AN ACT TO PROVIDE JUDICIAL PROCEDURE FOR
THE FORECLOSURE OF REAL ESTATE
MORTGAGES.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1. Section 14 of chapter 244 of the General
2 Laws, as most recently amended by chapter 2 of the acts of

3 1920, is hereby further amended by inserting after the third

4 sentence thereof the following new sentence: — No sale

5 under such power shall be effectual to foreclose a mortgage of

6 a dwelling of four or fewer separate households unless such

7 sale is authorized by a judgment entered pursuant to the pro-

8 visions of sections seventeen C through seventeen J.

9 SECTION 2. Chapter 244 of the General Laws is hereby
10 further amended by striking out section 17C and inserting in

1

1

place thereof the following sections: —
12 Section I7C . Permission to Exercise Power of Sale Con-
13 tained in a Mortgage.
14 {a) No sale pursuant to any power contained in a mortgage
15 of a dwelling of four of fewer separate households shall be ef-

16 fectual to foreclose the mortgage unless the sale is authorized
17 by judgment entered under the provisions of this section and
18 sections seventeen D through seventeen J.

19 (b) An action for permission to exercise a power of sale

20 contained in a mortgage of a dwelling of four or fewer sepa-

21 rate households may be commenced (i) in the land court, or

22 (ii) in the superior court or the probate court for any county
23 in which any part or all of the real estate subject to the mort-
24 gage is located or in which any plaintiff is domiciled or has a

25 usual place of business.



P.D. 144 JUDICIAL COUNCIL 117

26 In the event that any part or all of said real estate is located

27 in Berkshire, Hampden, Hampshire, Franklin, or Worcester

28 County, any defendant may as of right remove an action

29 commenced in the land court to the superior court or the pro-

30 bate court for the county in which any part or all of said real

31 estate is located. Such removal shall be effected by filing

32 written notice with the land court and the court to which the

33 action is removed and by serving a copy thereof by registered

34 or certified mail on all parties to the proceeding not less than

35 seven days before the date for filing responsive pleadings in

36 the action.

37 (c) In any such action, the complaint shall set forth a short

38 and plain statement of the claim, including but not limited to a

39 statement of any default claimed by the plaintiff, and a state-

40 ment that the mortgage is of a dwelling of four or fewer sepa-

41 rate households. The complaint may contain demands for

42 judgment for such relief as the plaintiff may be entitled to in

43 connection with the mortgage, including but not limited to a

44 declaration that no person having an interest in the property

45 is entitled to the benefits of the Act of Congress known as the

46 Soldiers' and Sailors' Civil Relief Act of 1940, as amended.
47 (d) When the mortgagee claims default in any payment or

48 payments due under the mortgage, no action may be com-
49 menced under this section unless (i) the mortgagee has given

50 to the owner of the equity of redemption of the mortgaged
51 real estate the written notice specified in the following para-

52 graph (e), and (ii) the default in payment has not been cured

53 within fourteen days as provided in the notice; provided,

54 however, that this requirement of notice shall not apply when
55 the owner has been given two such notices with respect to

56 any two distinct defaults in payment during the two-year
57 period immediately preceding the commencement of the ac-

58 tion.

59 (e) The notice required by the preceding paragraph (d) shall

60 be in substantially the following form: —
61 NOTICE OF DEFAULT IN MORTGAGE PAYMENT
62 This is to notify you that you are in default on the mortgage

63 loan secured by your property at [address], held by the un-

64 dersigned mortgage lender, because you have not paid the fol-

65 lowing payment(s):

66 Date Due Amount Late Charge (if any)

67 You may cure the default by paying the sum of $ to the

68 lender, at the address shown below on or before [date which
69 is at least fourteen days after notice is mailed]. If you do so,

70 your mortgage account will be current and the lender will

71 take no further action with respect to the default.
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72 If you do not pay within the time stated above, the lender

73 may commence proceedings to foreclose the mortgage by sell-

74 ing your property or take other action to enforce the lender's

75 rights.

76 [Any part of the following sentences may be omitted if

77 inapplicable.]. In addition, the lender may declare the entire

78 unpaid amount of the loan immediately due and payable. If

79 the proceeds of the sale are not sufficient to pay the loan in

80 full, you may continue to be hable to pay any deficiency. You
81 may also be liable for the lender's costs in connection with

82 enforcing the lender's rights under the mortgage.

83 [Name and address of mortgagee]

84 The notice shall be deemed given when delivered to the

85 owner or when mailed to the owner at the owner's address

86 last known to the mortgagee.

87 If the notice given under this section includes the sentence

88 referring to liability for deficiency, it shall be deemed to be

89 the form of notice required by section seventeen B; provided,

90 that nothing in this sentence shall be construed to alter or

91 limit any other requirement of section seventeen B.

92 (f) Nothing in the preceding paragraphs (d) and (e) shall be

93 construed to alter or limit any right or power of any mort-

94 gagee to assess or collect any late charge, penalty, or other

95 amount due under any mortgage.

96 Section 17D. Form of Notice and Service.

97 (a) Notice of an action for permission to exercise a power
98 of sale shall be given by the plaintiff to each person appearing

99 of record in the registry of deeds or the registration district of

100 the land court in which the mortgage is recorded to have an

101 interest in the real estate that would be adversely affected by
102 the foreclosure, by service upon each such person of a copy
103 of the complaint and of the notice specified in the following

104 paragraph (b), not less than fourteen days before the date

105 specified in such notice for filing responsive pleadings.

106 (b) Notice in substantially the following form may be

107 served by the plaintiff.

108 Court

109 , ss.

110 To [insert the names of all defendants named in the

1 1

1

complaint] and to all whom it may concern:

112 Take notice that [plaintiff] has commenced in this court an

1 13 action for permission to foreclose a mortgage on the premises

1 14 located at [address of mortgaged premises] by the exercise of

115 a power of sale as more fully described in the complaint

116 served upon you herewith. If you wish to assert any defense

117 to such foreclosure or any right under the Soldiers' and



P.D. 144 JUDICIAL COUNCIL 119

118 Sailors" Civil Relief Act of 1940, as amended, you must file

119 with the court and serve upon , the plaintiffs' at-

120 torney. whose address is , an answer or other

121 pleading stating the facts on which you claim that such fore-

122 closure should not be permitted, on or before

123 [not earlier than 14 days after service of notice]. If you fail to

124 do so, judgment by default will be taken against you for the

125 relief demanded in the complaint, and the plaintiff will be

126 permitted to proceed to foreclose the mortgage.

127 WITNESS , Esquire

128 Judge of this Court, this day of ,19

129 [Seal]

130 Clerk of Court

131 This notice is issued pursuant to IVIassachusetts General

132 Laws chapter 244, §17D.
133 fcj (1) Service upon the owner of the equity of redemption

134 shall be made by personal service as provided in Rule 4 of the

135 Massachusetts Rules of Civil Procedure, as the same may be
136 from time to time amended.
137 (2) Service upon any other defendant may be made by per-

138 sonal service or by mailing copies of the complaint and notice

139 to such defendant, registered or certified mail, return receipt

140 requested, at such defendant's address last known to the

141 plaintiff. Service made by mail shall be deemed made when
142 mailed.

143 (3) A copy of the notice shall be published at least once not

144 less than twenty-one days before the date for filing responsive

145 pleadings as specified therein, in a newspaper of general cir-

146 culation published in the town or, if no such newspaper is

147 published in the town, in the county in which the real estate is

148 situated. In addition, a copy of the notice shall be recorded or

149 registered in each registry of deeds and in each registry dis-

150 trict of the land court in which the mortgage is recorded or

151 registered.

152 (4) If the person making service on any defendant as pro-

153 vided in subparagraph (1) or (2) of this paragraph (c) makes
154 return that after diligent search he cannot find the defendant

155 nor the defendant's last and usual abode nor any other person

156 upon whom service can be made, or that he can find no ad-

157 dress at which service may be made by mail or that service

158 by mail was refused, the publication provided by paragraph
159 (3) shall be deemed sufficient service upon such defendant.

160 Failure to serve any person or to publish or record the notice

161 shall not affect the validity of the proceeding as to any person
162 duly served.
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163 Section 17E. Responsive Pleadings.

164 (a) On or before the date specified in the notice prescribed

165 by section seventeen D, every defendant shall serve upon the

166 plaintiff and file with the court an answer admitting or deny-
167 ing the several allegations of the complaint and containing a

168 short and plain statement of any facts upon which the defen-

169 dant claims that foreclosure should not be permitted. The
170 answer shall state as a counterclaim any claim for relief the

171 court has power to give which at the time of serving the an-

172 swer the defendant has against any plaintiff, if it arises out of

173 the making or performance of the mortgage that is the subject

174 of the plaintiffs claim and does not either require for its ad-

175 judication the presence of third parties over whom the court

176 cannot acquire jurisdiction or constitute an action required by
177 law to be brought in a county other than the county in which
178 the court is sitting. No other counterclaim or cross-claim
179 against any person shall be pleaded or heard; provided, how-
180 ever, that nothing in this section shall be deemed to alter or

181 affect the right of any such defendant to bring a separate ac-

182 tion on any such claim in any court of competent jurisdiction.

183 (b) Notwithstanding any statute or rule of court, no default

184 or judgment entered for failure to file an answer as required
185 by this section may be vacated after foreclosure pursuant to

186 such judgment, except upon a showing by the party seeking
187 to vacate that service was not made upon him as provided in

188 section seventeen D and that he had no actual knowledge of
189 the proceeding.

190 Section 17F. Rules of Procedure.

191 In any action brought under the provisions of section sev-

192 enteen C, the procedure shall be governed by the following

193 rules and by the rules of procedure applicable in the court in

194 which such acdon is heard to the extent that such rules are

195 not inconsistent with the provisions of this chapter.

196 (a) Any discovery sought by any party shall be commenced
197 within seven days after the date for filing answers as provided

198 in section seventeen E and shall be completed within

199 twenty-one days after the date for fihng answers; provided,

200 however, that the court may for good cause shown extend the

201 time upon a motion filed and served not more than fourteen

202 days after the time for filing answers.

203 (b) The court may entertain motions for and may enter par-

204 tial or final summary judgment for any party pursuant to the

205 procedures provided in Rule 56 of the Massachusetts Rules

206 of Civil Procedure, as the same may be from time to time

207 amended. The court may make such interlocutory orders as it

208 finds necessary to preserve the condition of the property and

209 the rights of the parties, including an order requiring the

210 mortgagor or any of the responsible parties to pay any sums

211 due under the mortgage from time to time and an order that
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212 the property be sold and proceeds paid into court; provided,

213 that any motion for an order permitting sale before adjudica-

214 tion of default shall be accompanied by an affidavit setting

215 forth specific facts supporting the conclusion that the condi-

216 tion or value of the real estate is in jeopardy.

217 (c) An action brought under the provisions of section sev-

218 enteen C shall be heard before any other pending actions ex-

219 cept an action for injunctive rehef or an eariier-filed action of

220 the same kind.

221 Section 17G . Judgment.

222 (a) If it appears that the plaintiff is entitled to exercise the

223 power of sale granted in the mortgage the court shall enter a

224 judgment granting permission to foreclose.

225 (b If it appears that any defendant is entitled to the benefits

226 of the Act of Congress known as the Soldiers' and Sailors'

227 Civil Relief Act of 1940, as amended, the court may make
228 such other orders and decrees, including any order for stay or

229 any judgment or order authorizing entry on and/or sale of the

230 real estate, as may be necessary to comply with the provi-

231 sions of that Act.

232 (c) Any final judgment entered under this section shall de-

233 clare whether the mortgage to be foreclosed is of a dwelling

234 of four or fewer separate households.

235 Section 17H . Approval of Entry or Sale.

236 (a) A foreclosure effected by exercise of the power of sale

237 pursuant to a judgment entered under paragraph (a) of section

238 seventeen G or a foreclosure effected by sale or entry or

239 otherwise pursuant to a judgment entered under paragraph (b)

240 of section seventeen G may be approved by the court at any
241 time after the expiration of the period for appeal from said

242 judgment. There shall be no appeal from or exception from
243 such approval.

244 (b) The period of thirty days within which a copy of the

245 notice of sale and an affidavit are required to be recorded by
246 section fifteen and the period of thirty days within which a

247 memorandum or certificate of entry is required to be recorded
248 by section two shall be computed from the time that the court

249 approved the sale or entry as provided in this section.

250 Section 17J . Recording Judgment.
251 A copy of the judgment permitting foreclosure and the ap-

252 proval thereof may be recorded or registered in the registry of
253 deeds or in the registry district of the land court in which the

254 mortgage is recorded or registered, and if so recorded shall be
255 conclusive evidence of the plaintiffs right to foreclose and of

256 compliance with the provisions with the Soldiers' and Sailors'

257 Civil Relief Act of 1940, as amended, as against all named de-

258 fendants in the proceeding.

259 Section 17K. Waiver.

260 The provisions of sections seventeen A, seventeen B, and
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261 paragraph (a) of section seventeen C shall not be waived, and
262 any agreement to waive them or covenant not to rely upon
263 them made before suit is commenced shall be void.

264 SECTION 3. Chapter 57 of the acts of 1943, as most re-

265 cently amended by chapter 105 of the acts of 1959, is hereby
266 further amended by inserting after the last sentence of para-

267 graph (1) the following new sentence: — Any final judgment
268 or order shall include a declaration that the mortgage to be
269 foreclosed is or is not of a dwelling of four or fewer separate
270 households.

271 SECTION 4. Said chapter 57 of the acts of 1943 is hereby

272 further amended by inserting after the last sentence thereof

273 the following new paragraph: — An action for permission to

274 exercise a power of sale brought under the provisions of sec-

275 tion seventeen C of chapter two hundred and forty-four of the

276 General Laws shall not be subject to the provisions of this

277 chapter.

HOUSE .... (1975) .... No. 374

AN ACT TO PROVIDE FOR AN ADVERSARY HEARING
BEFORE FORECLOSURE OF A MORTGAGE.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1. Chapter 244 of the General Laws is hereby
2 amended by striking out sections 1 and 2, as appearing in the

3 Tercentenary Edition, and inserting in place thereof the fol-

4 lowing four sections: —
5 Section 1 . A mortgage, or person holding under him may,
6 after breach of condition of a mortgage and due notice of such

7 breach by service of process in accordance with the provi-

8 sions of section lA, recover possession of the land mort-

9 gaged.

10 Section lA. Service as required in section one, shall be

11 made by writ of foreclosure, with summons, in form pre-

12 scribed by the supreme judicial court, and shall be made upon
13 the owner of equity of redemption and subsequent lienors of

14 record, whose rights may be affected; at least seven days be-

15 fore the return day of said writ, by sheriff or deputy sheriff, at

16 the last and usual address of said person to be served, or by
17 mailing, registered mail, return receipt requested to the per-

18 son to be served, at his last usual place of residence, at least
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19 fourteen days before return date. The return receipt endorsed
20 by the addressee or his agent shall be evidence of service. If

21 said person in interest who is to be served is a foreign corpo-

22 ration, or not a resident of, or within the state, then service

23 thereof may be made, upon them in the manner provided by
24 section 6 of chapter 223 and return date shall be not less than

25 twenty-one days from date of mailing.

26 Section IB. There shall be a hearing on the return date, in

27 the appropriate superior, district or land court from whence
28 the writ issued. After hearing and upon the filing of a military

29 affidavit on the form prescribed by the supreme judicial court

30 and unless it is determined the persons affected are in the

31 military service, then, if no proper defense is offered, the

32 court shall issue a foreclosure order in accordance with the

33 provisions of section 14. If it is determined that any person
34 affected is in the military service then the petitioner shall

35 comply with chapter 57 of the acts of 1943 as amended.
36 Section 2. The order of the court shall be recorded in the

37 registry of deeds of the county or district where the land lies,

38 within thirty days of the date of the order.

39 SECTION 2. Said chapter 244 is hereby further amended
40 by striking out section 10, as appearing in the Tercentenary
41 Edition, and inserting in place thereof the following section:

42 Section 10. A mortgage, or a person claiming under him in

43 possession under the preceding section, may, after breach of

44 condition, or bring an action, under section one, with the

45 same effect as if he were not in possession.

46 SECTION 3. Secfion thirteen of said chapter two hundred
47 and fourty-four is hereby repealed.

48 SECTION 4. Secfion 14 of said chapter 244, as appearing
49 in the Tercentenary Edition, is hereby amended by striking

50 out, in Hne 5, the words, 'and without acfion,' and inserfing in

51 place thereof the following words: — and after obtaining a
52 foreclosure order as provided in this chapter.

53 SECTION 5. Said chapter 244 is hereby further amended
54 by inserfing after section 14 the following section: —
55 Section MA . A copy of the notice of the foreclosure order
56 shall be forwarded by the foreclosing party to all persons re-

57 ferred to in section lA, by certified or registered mail, return

58 receipt requested.

59 SECTION 6. Section seventy-nine, section eighty, section

60 eighty A, and secfion eighty B of chapter sixty are hereby re-

61 pealed.



124 JUDICIAL COUNCIL P.D. 144

SENATE .... (1975) .... No. 947

AN ACT TO PROVIDE JUDICIAL PROCEDURE FOR
THE FORECLOSURE OF REAL ESTATE MORT-
GAGES.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

62 SECTION \. Section 14 of chapter 244 of the General

63 Laws, as most recently amended by chapter 2 of the acts of

64 1920, is hereby further amended by inserting after the third

65 sentence thereof the following new sentence: — No entry or

66 sale under such power shall be effectual to foreclose a mort-

67 gage of a dwelling of four or fewer separate households unless

68 such sale is authorized by a judgment entered pursuant to the

69 provisions of sections seventeen C through seventeen.

70 SECTION 2. Chapter 244 of the General Laws is hereby
71 further amended by striking out section 17C and inserting in

72 place thereof the following sections: —
73 Section 17C . Permission to Exercise Power of Sale Con-
lA tained in a Mortgage
75 (a) No entry or sale pursuant to any power contained in a

76 mortgage of a dwelling of four or fewer separate households
77 shall be effectual to foreclose the mortgage unless the sale is

78 authorized by judgment entered under the provisions of this

79 section and sections seventeen D through seventeen J.

80 (b) An action for permission to exercise a power of sale

81 contained in a mortgage of real estate may be commenced (i)

82 in the land court, or (ii) in the superior court, the probate
83 court, or the housing court for any county in which any part

84 of all of the real estate subject to the mortgage is located or in

85 which any plaintiff is domiciled or has a usual place of busi-

86 ness.

87 In the event that any part or all of said real estate is located

88 in Berkshire, Hampden, Hampshire, Franklin, Worcester,

89 Barnstable or Dukes County, any defendant may as of right

90 remove the action to the superior court, the probate court, or

91 the housing court for the county in which any part or all of

92 said real estate is located. Such removal shall be effected by

93 filing written notice thereof with the court in which the action

94 was commenced and serving a copy of said notice on all par-

95 ties to the proceeding before the date for filing responsive

96 pleadings in the action.

97 (c) In any such action, the complaint shall set forth a short

98 and plain statement of the claim, including but not limited to a

99 statement of the defaults claimed by the plaintiff, and a



P.D. 144 JUDICIAL COUNCIL 125

100 statement that the mortgage is of a dwelling of four or fewer

101 separate households. The complaint may contain demands for

102 judgment for such relief as the plaintiff may be entitled to in

103 connection with the mortgage, including but not limited to a

104 declaration that no person having an interest in the property

105 is entitled to the benefits of the Act of Congress known as the

106 Soldiers' and Sailors' Civil Relief Act of 1940, as amended.
107 Section 17D. Form of Notice and Service

108 (a) Notice of an action for permission to foreclose shall be

109 given by the plaintiff to each person appearing of record in

110 the registry of deeds or the registration district of the land

1 1

1

court in which the mortgage is recorded to have an interest in

1 12 the real estate, by service upon each such person of a copy of

113 the complaint and of the notice specified in the following

114 paragraph (b), not less than fourteen days before the date

115 specified in such notice for filing responsive pleadings.

116 (b) Notice in substantially the following form may be

117 served by the plaintiff:

118 Court

119 , ss.

120 To [insert the names of all defendants named in the

121 complaint] and to all whom it may concern:

122 Take notice that [plaintiff] has commenced in this court an

123 action for permission to foreclose a mortgage on the premises

124 located at [address of mortgaged premises] by the exercise of

125 a power of sale as more fully described in the complaint

126 served upon you herewith. If you wish to assert any defense

127 to such foreclosure or any right under the Soldiers' and

128 Sailors' Civil Relief Act of 1940, as amended, you must serve

129 upon the plaintiffs attorney,

130 whose address is , an

131 answer or other pleading stating the facts on which you claim

132 that foreclosure should not be permitted, on or before

133 [not earher than 14

134 days after service of notice]. If you fail to do so, judgment by

135 default will be taken against you for the relief demanded in

136 the complaint, and the plaintiff will be permitted to proceed

137 to foreclose the mortgage.

138 WITNESS , Esquire

139 Judge of this Court, this day of,

140 19

141 [Seal]

142

143 Clerk of Court
144 This notice is issued pursuant to Massachusetts General
145 Laws chapter 244, §17D.
146 (c) Service of copies of the notice and complaint upon the

147 mortgagor shall be made according to M.R.C.P. Rule 4.

148 Service on other parties may be made by mailing by regis-
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149 tered mail to such party at his last address appearing on the

150 records of the mortgage or by any other method prescribed

151 by applicable rule of court. In addition, a copy of the notice

152 shall be recorded in each registry of deeds in which the mort-

153 gage is recorded. Failure to serve any party or to record the

154 notice shall not, however, affect the validity of the proceed-

155 ing as to any person duly served. Service made by registered

156 mail pursuant to this section shall be deemed made when
157 mailed.

158 Section 17E. Responsive Pleadings.

159 (a) On or before the date specified in the notice prescribed

160 by section seventeen D, every defendant shall serve upon the

161 plaintiff and file with the court an answer, together with any

162 counterclaims against the plaintiff.

163 f^i Notwithstanding any statute or rule of court, no default

164 or judgment entered for failure to file an answer as required

165 by this section may be vacated after foreclosure pursuant to

166 such judgment, except upon a showing that the party seeking

167 to vacate was not duly served and had no actual knowledge of

168 the proceeding.

169 Section 17F. Rules of Procedure

170 In any action brought under the provisions of section sev-

171 enteen C, the procedure shall be governed by the following

172 rules and by the rules of procedure apphcable in the court in

173 which such action is heard to the extent that such rules are

174 not inconsistent therewith.

175 (a) Any discovery against any party to the action shall be

176 completed with fourteen days after the date for filing answers
177 as provided in section seventeen E; provided, however, that

178 the court may for good cause shown extend the time for such

179 discovery.

180 (b) The court may entertain motions for and may enter

181 summary judgment for any party pursuant to the procedures

182 provided in Rule 56 of the Massachusetts Rules of Civil Pro-

183 cedure.

184 (c) The court may make such interlocutory orders as it

185 finds necessary to preserve the condition of the property and

186 the rights of the parties, including an order requiring the

187 mortgagor or any of the responsible parties to make the regu-

188 lar payments under the mortgage into court as they become
189 due.

190 (d) Upon a showing that the security of the mortgagee is in

191 jeopardy, the court may order that the property be sold and

192 proceeds paid into court. A motion for immediate sale shall

193 be accompanied by an affidavit setting forth specific facts

194 supporting the conclusion that the condition or value of the

195 property is in jeopardy. Said sale shall not be considered a

196 sale following a judgment, and shall not affect the rights of

197 the parties in the proceeding under this chapter.
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198 (e) An action brought under the provisions of section sev-

199 enteen C shall be heard before any other pending actions ex-

200 cept an action for injunctive rehef or an earlier-filed action for

201 permission to foreclose.

202 Section 17G . Judgment
203 (a) If the plaintiff is entitled to exercise the power of sale

204 granted in the mortgage the court shall enter a judgment
205 granting permission to foreclose.

206 (b) If it appears that the plaintiff is entitled to foreclose and
207 that the mortgagor or the owner of the equity of redemption
208 may, under the terms of the mortgage, retain the property by
209 paying an amount due or otherwise curing default, the court

210 may enter a conditional judgment permitting the plaintiff to

21

1

foreclose if within sixty days after the judgment the defendant
212 has not paid the amount due or otherwise cured the default.

213 (c) If it appears that any defendant is entitled to the bene-
214 fits of the Act of Congress known as the Soldiers' and
215 Sailors' Civil Rehef Act of 1940, as amended, the court may
216 make such other orders and decrees, including any order for

217 stay or order directing sale of the real estate, as may be
218 necessary to comply with the provisions of that Act.

219 (d) If it appears that the plaintiff is not entitled to foreclose,

220 the court shall dismiss the complaint, and said dismissal shall

221 bar any subsequent action under this chapter based on alleged

222 defaults arising during the same period of time.

223 (e) Any final judgment entered under this section shall de-

224 clare whether the mortgage to be foreclosed is of a dwelhng
225 of four or fewer separate households.

226 Section 17H . Approval of Entry or Sale

227 (a) An entry taken for the purpose of foreclosure, or a

228 foreclosure effected by exercise of the power of sale or by
229 any other method, pursuant to a judgment entered under sec-

230 tion seventeen G may be approved by the court at any time

231 after the expiration of the period for appeal from the said

232 judgment. There shall be no appeal from or exception from
233 such approval.

234 (b) The period of thirty days within which a copy of the

235 notice of sale and an affidavit are required to be recorded by
236 section fifteen and the period of thirty days within which a

237 memorandum or certificate of entry is required to be recorded

238 by section two shall be computed from the time that the court

239 approves the sale or entry as provided in this section.

240 Section 17J . Recording Judgment.
241 A copy of the judgment permitting foreclosure and the ap-

242 proval thereof may be recorded in the registry of deeds in

243 which the mortgage is recorded, and if so recorded shall be
244 conclusive evidence of the plaintiffs right to foreclose and of

245 comphance with the provisions with the Soldiers' and Sailors'

246 Civil Rehef Act of 1940, as amended, as against all named de-

247 fendants in the proceeding.
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248 Section 17K. Chapter 57 of the acts of 1943, as most re-

249 cently amended by chapter 105 of the acts of 1959, is hereby

250 further amended by inserting after the last sentence thereof

251 the following new sentence: — Any final judgment shall in-

252 elude a declaration that the mortgage to be foreclosed is or is

253 not of a dwelling of four or fewer separate households.

254 No action for permission to exercise a power of sale shall

255 be brought until the mortgagee has given the mortgagor the

256 notice provided in this section. The notice so required shall

257 be deemed to be delivered when delivered to the mortgagor

258 or when mailed to the debtor at the mortgagor's address last

259 known to the mortgagee. If a mortgagor cures a default after

260 receiving notice and again defaults, the mortgagee shall give

261 another notice before bringing an action or proceeding against

262 the property with respect to the subsequent default, but no

263 notice is required in connection with a subsequent default if,

264 within the period commencing on the date of the mortgage

265 subject to this section and the date of the subsequent default,

266 the mortgagor has cured a default, after notice three or more
267 times.

268 a) The notice shall be in writing and shall be given to the

269 buyer ten days or more after the default. The notice shall

270 conspicuously state the rights of the buyer upon default in

271 substantially the following form: —
272 The heading shall read: "Rights Of Mortgagor Under
273 Massachusetts Mortgage Foreclosure Law.'' The body of the

274 notice shall read: "Your mortgage is in default. You may
275 cure your default by paying to (name and address of mort-

276 gagor) (amount due) before (date which is twenty-one days

277 after notice is mailed). If you pay this amount within the time

278 allowed, you are no longer in default, and may continue as

279 though no default had occurred.

280 If you do not cure the default by the date stated above, the

281 mortgagee can go to court and foreclose the mortgage, and

282 then sell the house.

283 It is very important that you act quickly to protect your

284 property."

285 b) During the twenty-one day period after delivery of the

286 notice required by this section, the mortgagee may not bring

287 any action against the mortgagor or proceed against the prop-

288 erty.

289 c) No charge may be imposed as a condition for the cure of

290 a default, except the actual payments which are in arrears and
291 late charges provided in the mortgage instrument.

A real estate mortgage is a deed of real estate given to secure

payment of a promissory note or an obligation. If the borrower

defaults, the holder has the right in Massachusetts to exercise the

"Power of Sale" if contained in the mortgage deed.
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The Statutory Power of Sale — Ch. 183, Sec. 21

§ 21. "Statutory power of sale" in mortgage. The following

"power" shall be known as the "Statutory Power of Sale,"

and may be incorporated in any mortgage by reference:

(POWER)
But upon any default in the performance or observance of

the foregoing or other condition, the mortgagee or his ex-

ecutors, administrators, successors or assigns may sell the

mortgaged premises or such portion thereof as may remain

subject to the mortgage in case of any partial release thereof,

either as a whole or in parcels, together with all improve-

ments that may be thereon, by public auction on or near the

premises then subject to the mortgage, or, if more than one

parcel is then subject thereto, on or near one of said parcels,

or at such place as may be designated for that purpose in the

mortgage, first complying with the terms of the mortgage and
with the statutes relating to the foreclosure of mortgages by
the exercise of a power of sale, and may convey the same by
proper deed or deeds to the purchaser or purchasers abso-

lutely and in fee simple; and such sale shall forever bar the

mortgagor and all persons claiming under him from all right

and interest in the mortgaged premises, whether at law or in

equity.

Judicial Proceedings in Foreclosure Cases

No judicial proceeding is necessary to foreclose a mortgage by

exercising the power of sale.

For the purpose of establishing a good record title, it is now
almost the universal practice to seek authority to exercise the

power of sale in such manner as to eliminate any doubt that an

interested party lost legal rights while in the military service.

Chapter 105 of The Acts of 1959

Section 2 of Chapter 105 of the Acts of 1959 provides in perti-

nent part:

In proceedings under this section, no person who is not enti-

tled to the benefit of the Soldiers' and Sailors' Civil Relief

Act of 1940 as amended, with respect to the mortgage . . .

shall be entitled to appear or be heard in such proceeding ex-

cept on behalf of a person so entitled . . . stating that he is in

the Service and thus entitled to the benefit of the Act . . .

Such proceedings shall be limited to the issues of the exis-

tence of such persons and their rights, if any.

Thus, St. 1959 c. 105, § 2 limited the issues which a mortgagor

may raise at a hearing under the Soldiers' and Sailors' Civil Relief
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Act of 1940. The hearing provided to the mortgagor is, therefore,

restricted in scope and purpose and the merits of any foreclosure

controversy are not dealt with in this proceeding. Any defenses

(such as payment or misrepresentation) may not be raised in a

"Soldiers' and Sailors' " case except the issue of military service.

CONSTITUTIONAL PROTECTION MOVEMENT
In 1969 the United States Supreme Court decided Sniadach vs.

Family Finance Corp. 395, U.S. 337 (1969). In Sniadach, the

Wisconsin wage garnishment statute was attacked as unconstitu-

tional. The Supreme Court agreed that the garnishment of a

debtor's wages without notice, and without an opportunity for a

hearing before the attachment is made, contravened the Due
Process Clause of the 14th Amendment. Central to the Court's

decision was the fact that a person's wages are often his only

asset and seizure of them "... may as a practical matter drive a

wage earning family to the wall." Id. at 341-42.

Three years later, the Supreme Court extended its Sniadach

ruling in Fuentes v. Shevin, 407 U.S. 67 (1972). In Fuentes, a

State replevin statute authorizing ex parte repossession of a

debtor's goods was struck down as violative of the 14th Amend-
ment.

By this decision, the Supreme Court clearly stated that pro-

cedural due process (in the form of notice and a prior hearing)

must be afforded the debtor.

Following Siadach and Fuentes, the constitutional validity of

nonjudicial foreclosure came under fire. There is a discussion of

several recent cases by Pedowitz in Current Developments In

Summary Foreclosure, 9 Real Prop. Probate and Trust J. 421

(1974). Within the past year, there have been several cases which

have addressed the question of whether statutes permitting fore-

closure by a power of sale contravene constitutional due process

guarantees. Most of the challenges rest on due process grounds

and are premised on the Sniadach and Fuentes cases. Some of

these cases turn on differing determinations by the court of what

constitutes "state action."

In Beaton vs. Land Court, 1975 Adv. Sh. 1005, 326 N.E. 2d

302, 1975, (cert, den.) the Massachusetts Supreme Judicial Court

heard a foreclosure case appeal which it labelled "utterly without

merit." The petitioners in this case had mortgaged their real
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property by a mortgage deed containing a Statutory Power of

Sale. Upon default, the mortgagee initiated proceedings to fore-

close.

Notice of a Petition to Foreclose the Mortgage, under the pro-

visions of the so-called Soldiers' and Sailors' Civil Relief Act of

1940. as provided for under St. 1943 c. 57 as amended by St. 1945,

c. 120 was given to the interested parties and published as pro-

vided therein calling upon them to file a written appearance by a

certain date if they objected thereto. The answer presented by the

Beatons raised the defense of fraud, but it did not claim that any

party was entitled to the benefits of the 1940 Soldiers' and Sailors'

Act. The Land Court refused to accept the answer filed by the

Beatons on the ground that St. 1959, c. 105, § 2 provided that only

the military status of the parties might be raised at such proceed-

ings. Beaton v. Land Court, supra at 1007.

The essence of the petitioners' constitutional claim in Beaton
was that St. 1959, c. 105, § 2 "denies a mortgagor the opportu-

nity to appear and raise other defenses which might invalidate the

foreclosure." Id. at 1010. In support of their contention, the

petitioners relied primarily on Fuentes v. Shevin, 407 U.S. 67

(1972) and Sniadach v. Family Finance Corp., 395 U.S. 337

(1969).

In Beaton, however, lack of adequate notice was not at issue.

The statutory notice requirements of St. 1943, c. 57, as amended,
had been complied with and the appellants' complaint was that no
hearing on the merits was open to them by virtue of St. 1959 c.

105, § 2. In rejecting the claim that St. 1959, c. 105, § 2 uncon-

stitutionally infringed on a mortgagor's right to attack a

mortgagee's decision to foreclose, the Supreme Judicial Court re-

lied on a series of cases permitting restrictions on the issues

which may be raised in certain actions. See, Bianchi v. Morales,

262 U.S. 170 (1923) (statute permitting possessory suit by mort-

gagee in which only payment may be raised as a defense held

constitutional); Lindsey v. Normet, 405 U.S. 56 (1972) (statute

permitting possessory suit by landlord for nonpayment of rent in

which tenant may only raise defense of payment held constitu-

tional).

Central to the decision in Beaton was the fact that a mortgagor
has other available remedies. If, for example, the mortgagor has a

valid defense against the foreclosure, he may raise it in a civil suit

and seek an injunction to stop the foreclosure sale.



132 JUDICIAL COUNCIL P.D. 144

Bryant v. Jefferson Federal Savings and Loan Assoc, 509 F 2d

51 1 (D.C. Cir. 1974) involved a challenge to a District of Colum-
bia statute authorizing the inclusion of a power of sale in mort-

gages and deeds of trust. The statute gave the holder of a mort-

gage the right to exercise the power of sale and imposed certain

notice requirements thereon. The statute further provided that the

property might be sold at a public auction without a hearing prior

to the sale.

The petitioners in Bryant relied principally on the Fiientes and

Sniadach cases for the proposition that a pre-judgment taking of

property violates constitutional due process.

The court's analysis proceeded on the familiar principle that

"(t)he due process clause is a limitation on governmental, not pri-

vate, action." The petitioners advanced three arguments to sup-

port a finding that state or governmental action was involved in

power of sale foreclosures under the statute. First, it was argued

that the statute which authorizes the procedures to be followed in

exercising a power of sale "entangles'" the government in the

challenged conduct thus making it state action. Secondly, the

statute encourages the use of power of sale provisions in mort-

gage instruments. Finally, the legislation clothes the private cred-

itor with a public function.

The Court of Appeals rejected all of these contentions. The
court stated that the mere passage of legislation dealing with pri-

vate contract matters does not constitute governmental action.

Moreover, the statutes do not encourage the use of the power of

sale, but rather impose certain limitations on its use. Finally, a

power of sale is not a public function since it existed long before

the statute.

While the court in Bryant did not reach the question of the ade-

quacy of the notice and hearing provisions of the statute, it did

indicate that even if governmental action was involved in this

case, the statutes would not have been unconstitutional on their

face.

In D. H. Overmeyer Co. v. Frick Co., 405 U.S. 174 (1972), the

United States Supreme Court held that confession of judgment

clauses in debt instruments are not unconstitutional per se. The
court in Bryant found Overmeyer controlling on the issue of the

validity of the challenged statutes.
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State Action

In Turner v. Blackburn, 389 F. Supp. 1250 (W.D.N.C. 1975), a

North Carolina statute authorizing foreclosure by power of sale

was attacked on due process grounds for failing to provide for

adequate notice and an opportunity to be heard. The statute in

question provided for notice by posting on the courthouse door

and by publication, but did not provide for personal notice.

The first step in the court's analysis centered on the question of

state action. The defendants argued that the statute did not in-

volve the direct participation of the state in the foreclosure pro-

ceedings. Rather, they contended that the clerk of courts, by ac-

cepting and filing reports of the foreclosure sale, was merely per-

forming a ministerial function. The court in Turner was unim-

pressed with this line of reasoning and held that the challenged

statute significantly involved the state in the foreclosure process.

Under the North Carolina statute, the clerk of courts has the fol-

lowing powers and responsibilities. First, the clerk has contempt
power to enforce the failure to file timely and complete reports of

the foreclosure sale. Secondly, filing the report with the clerk is a

precondition to a valid foreclosure sale. Finally, the clerk has dis-

cretion to accept or reject an "upset bid;" i.e., a higher bid after

the foreclosure sale requiring a resale of the property. The court

concluded that these acts are not ministerial only, but involved

the clerk, and therefore the state, in foreclosure proceedings to

such an extent as to constitute state action.

After concluding that the 14th Amendment applied to this case,

the court in Turner proceeded to scrutinize the notice which was
given to the homeowner. The court found the notice defective

since it was not designed for the purpose of "actually informing"

the homeowner. Mullane v. Central Hanover Bank & Trust Co.,

339 U.S. 306, 315 (1950) was cited. The court stated that it was
clearly unreasonable to expect the petitioner to receive notice of

the foreclosure action through the posting and publication re-

quirements provided in North Carolina.

Unlike the Massachusetts Supreme Judicial Court in Beaton v.

Land Court, the Turner court did not accept the argument that

alternative remedies were available to the homeowner. The court

summarily rejected the contention that the "upset bid" procedure
constituted a hearing. Moreover, the mortgagor's right to seek in-

junctive relief was deemed inadequate to satisfy the requirements

of due process, since the mortgagor would have to bear the bur-
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den of proof and would have to put up an indemnity bond. Fur-

thermore, the court appears to indicate that under the North

CaroHna statute, injunctive relief can only be sought after the

foreclosure sale. A hearing after being ousted is obviously not a

hearing prior to the seizure of the property.

Waiver

As a final attempt to save the foreclosure in the Turner case,

the defendants claimed that the mortgagor had waived her due

process rights. The court found this contention unconvincing

since the defendants had made no showing that the mortgagor

fully understood the significance of a waiver of constitutional

rights. Id. at 1260-61.

The court decHned to invalidate the North Carolina statutes as

being unconstitutional per se, but it did hold them invalid unless

a) there is a voluntary and knowing waiver of the mortgagor's

rights, or b) adequate notice and an opportunity for a prior hear-

ing is afforded.

Chief District Judge Jones dissented in Turner on the ground

that the foreclosure procedure did not constitute state action

within the meaning of the 14th Amendment.

In Garner v. Tri-State Development Co., 382 F Supp. 377

(E.D. Mich. 1974), a Michigan statute authorizing foreclosure by

advertisement came under constitutional scrutiny. The statute did

not provide for personal notice, and the sheriff is involved in the

foreclosure proceedings to the extent that he executes a deed to

the purchaser. In Garner the mortgagor had actual notice of the

foreclosure sale. The Michigan statute made no provision for a

hearing either before the sale or immediately thereafter.

Unfortunately, the court in Garner does not give a very

thorough discussion of the Michigan statute, but concludes that

the statute encourages foreclosure by advertisement. Moreover,

the court held that while the sheriff only performs a ministerial

function, his actions were sufficient to constitute state action.

Proceeding to the question of whether the Michigan statute

measured up to constitutional standards, the court concluded that

it did not. The fact that notice of the foreclosure sale was pro-

vided for was seen as immaterial since the notice to be constitu-

tionally valid must relate to a hearing at which the validity of the

foreclosure may be challenged.
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As in the Turner decision in North Carolina, the Garner court

in Michigan was unimpressed by the fact that the mortgagor could

seek injunctive relief. The court stated:

In such a case the burden of proof is on the debtor, and even

if successful he would have to bear his own attorneys' fees.

This procedure must fairly be characterized as 'self-help,'

and does not meet the requirements of either Fuentes or

Grant.

Id. at 380.

The court in Garner remanded the case for a determination of

whether there had been a waiver of the mortgagor's constitutional

rights.

In attempting to reconcile the foregoing decisions it is well to

keep in mind that the decision of the Supreme Judicial Court in

Beaton v. Land Court is a very narrow one. In Beaton, the court

was not confronted with a wholesale attack on foreclosure by

power of sale under Mass. Gen. Laws Ann. ch. 244, § 14 et seq.

Rather, the issue was whether a statute limiting the defenses

which may be raised by a mortgagor at a hearing under the Sol-

diers' and Sailors' Civil Relief Act of 1940 was constitutional. On
the basis of Lindsey v. Normet, 405 U.S. 56 (1972), the Supreme
Judicial Court held that it was. See also, Mitchell v. W . T . Grant,

94 S. Ct. 1895, 1900 (1974) (reaffirming Lindsey v. Normet). The
court was not asked to rule on the constitutionality of nonjudicial

foreclosure and it did not do so except by way of dictum. Thus,

the only proposition for which Beaton directly stands is that it is

not unconstitutional to provide that only the military status of the

mortgagor may be considered at a proceeding under the Soldiers'

and Sailors' Civil Relief Act. The court did not attempt to distin-

guish Fuentes and Sniadach because it did not have to.

Furthermore, the decision by the Court of Appeals for the Dis-

trict of Columbia in Bryant v. Jefferson Federal Savings and
Loan Association provides no insight into the question of whether

nonjudicial foreclosure procedures would pass the standards of

Fuentes and Sniadach. In Bryant that question was never consid-

ered since the court found that no state action was involved.

Massachusetts

As mentioned above, the Massachusetts Supreme Judicial

Court has yet to squarely rule on the constitutionality of Chapter

244, §§ 14-17C foreclosures. However, the court did give some
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indication that such foreclosures are constitutional. The court

stated:

"No lack of notice or absence of opportunity to defend
against the foreclosure is involved in this case and our discus-

sion above suggests that a case presenting issues of such lack

of notice or absence of opportunity to be heard in defense is

unhkely to arise. Only if and when such a case arises would
we have occasion to determine whether the due process

clause even has any applicability to nonjudicial foreclosures

1975 Adv. Sh. at 1018 n. 6.

There is no doubt that a mortgagor will receive adequate notice

of foreclosure proceedings in Massachusetts. Recently enacted

legislation (Chapter 342 of the Acts of 1975) provides that a mort-

gagor must receive notice of the foreclosure sale by registered

mail. However, it is equally clear that the court's conception of

an adequate opportunity to be heard includes the mortgagor's

right to initiate a suit of his own. This rationale was expressly re-

jected in both Turner and Garner. The question then is whether

the mortgagor must be provided with a hearing to challenge the

mortgagee's right to foreclose?

In Fuentes v. Shevin, 407 U.S. 67 (1972) the United States

Supreme Court struck down two state statutes authorizing the

summary seizure of goods and which did not provide for notice or

an opprotunity to be heard prior to the seizure. Of particular in-

terest here is the Pennsylvania statute which the Court found to

be constitutionally defective. Pursuant to the Pennsylvania stat-

ute "(t)he party seeking the writ (of replevin) is not obliged to in-

itiate a court action for repossession ... If the party who loses

property through replevin seizure is to get even a post-seizure

hearing, he must initiate a lawsuit himself." In both Fuentes and

Sniadach the aggrieved parties were immediately dispossed of

their property, without notice. Although by way of dictum, the

Beaton court indicated its reasons for believing the foreclosure

procedures in Massachusetts to be valid.

First, the court stated that "(i)t does not appear possible in this

Commonwealth that a foreclosure could ever be made without the

mortgagor's having first received some form of notice of the

proposed foreclosure and an opportunity to oppose it." Beaton v.

Land Court 1975 Adv. Sheet at 1017
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Secondly, the court pointed out that there are various methods

available to the mortgagor to prevent the foreclosure if a valid de-

fense does in fact exist.

In Mitchell v. W. T. Grant, 94 S. Ct. 1985 (1974) the Supreme

Court somewhat diluted the full impact of the Fiientes decision.

In Mitchell, a Louisiana statute which provided for the ex parte

sequestration of a debtor's goods was upheld in the face of a con-

stitutional challenge. Vital to the court's decision in Mitchell was

the fact that: 1) the creditor must file an affidavit stating specific

facts to support the issuance of the writ; 2) the matter must come
before a judge and: 3) the issues to be resolved must be simple

enough to minimize the necessity of a prior hearing. Furthermore,

the Louisiana law provided for an immediate hearing after the is-

suance of the writ. In Mitchell, the majority balanced the in-

terests of the creditor against the interests of the debtor and found

the Louisiana statute reasonable. But see, North Georgia Finish-

ing, Inc. V. Di-Chem, Inc., 95 S. Ct. 719 (1975) (Georgia gar-

nishment statute invalidated where clerk issued writ based on

mere conclusory allegations).

In the context of summary mortgage foreclosures, it would ap-

pear that the Mitchell approach (a balancing approach) has par-

ticular relevance. Both the mortgagor and the mortgagee have

significant interests to protect. Under the Massachusetts proce-

dure the mortgagor receives reasonable notice and a reasonable

opportunity to be heard.

Summary Foreclosure — Recent Proposals

While summary foreclosure statutes have come under constitu-

tional attack in recent years, there has been some movement in

the direction of expanding the role of nonjudicial foreclosure pro-

cedures as a means of enforcing the mortgagee's rights. In 1973,

Congress proposed the Federal Mortgage Foreclosure Act (H. R.

10688, 93d Cong., 1st Sess. Tit. IV 1973). Although this bill was

not enacted, it is interesting that it was proposed in the midst of

the constitutional uncertainty surrounding summary foreclosures.

The bill would have provided for notice to the defaulting mort-

gagor, but not for a hearing prior to the foreclosure sale. Section

41 Kb) provided that objections to the foreclosure may be submit-

ted in writing by an interested party, and a "meeting" between

the foreclosure commissioner and the interested party would be

provided. The bill would have provided no other form of hearing
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to the mortgagor and it is unclear whether the meeting referred to

in section 411(b) would have been a full trial-type proceeding at

which the merits of the dispute would have been considered.

The bill did make a distinction between foreclosures involving

one- to four-family residential property and other kinds of prop-

erty. House bill 3682 makes a similar distinction. Under section

409(c) of the proposed Federal Mortgage Foreclosure Act a fore-

closure of such property must be preceded by the posting of

notices on the premises. Under House Bill 3682, the foreclosure

of such property must be accompanied by a judicial hearing on

the merits.

Also of interest is the Proposed Uniform Land Transactions

Act (Third Tent. Draft, 1974). The Uniform Act provides pro-

posals similar to those found in the Federal Mortgage Foreclosure

Act, and ".
. . contemplates the regular and ordinary use of

summary foreclosure by power of sale, coupled with a require-

ment for reasonable written notice to the debtor and to junior

lienors." Pedowitz, Current Developments In Summary
Foreclosure, 9 Real Prop., Probate and Trust J. 421, 425 (1974).

While the Federal Mortgage Foreclosure Act was not enacted

by Congress (perhaps because of doubts over its constitutional-

ity), the Supreme Court's decision in Mitchell v. W. T. Grant, 94

S. Ct. 1895 (1974) may hasten reconsideration of a federal sum-

mary foreclosure act. Until the Supreme Court specifically ad-

dresses this question, one cannot provide a clear-cut answer on

whether nonjudicial foreclosures comply with the due process

clause.

RECOMMENDATIONS OF THE JUDICIAL COUNCIL
THE CONSTITUTIONAL ISSUE

There is a possibility that the foreclosure of mortgages under

the power of sale, without an opportunity for a hearing on the

main issues, might, at some future time, be held unconstitutional

by a United States District Court, a Court of Appeals or the

United States Supreme Court. If such a situation were to occur, it

would be appropriate for the General Court to enact a statute

providing for a suitable judicial procedure in foreclosure cases.

A full scale trial in each foreclosure case might have the effect

of discouraging lenders from making real estate mortgage loans,

especially in marginal instances. The uncertainty and delay in the
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course of such a proceeding, and the lack of any apparatus for the

payment of principal and interest and taxes in the interim .would

prove a deterrent to the free flow of mortgage funds.

It may also be anticipated that the added costs of full-scale

litigation of mortgage foreclosures would have to be absorbed by

the public as a consumer.

All of this dictates a limited judicial hearing confined to the

summary issue of whether or not the mortgagee has the right to

exercise the power of sale.

THE CONSUMER ISSUE

If it is the legislative will to provide the small homeowner with

a hearing before a foreclosure takes place, it is entirely possible to

frame legislation to restrict such a hearing to those who reside in a

residence designed for four or fewer families. If there is an overall

constitutional question however, legislation to provide for the

small homeowner only will not cure it.

Draft Act for Study

As it is our opinion that the existing Massachusetts power of

sale procedure does not violate due process, we do not feel that

there is an immediate necessity for the enactment of legislation in

this field. We do, however, wish to put before the General Court

a draft act for study and comment in the event (a) the Federal

courts should declare our existing procedures violative of due

process, or (b) in the event there is a strong desire for some con-

sumer protection law in the foreclosure field.

AN ACT TO PROVIDE JUDICIAL PROCEDURE FOR THE
FORECLOSURE OF REAL ESTATE MORTGAGES

SECTION 1. Section 14 of Chapter 244 of the General Laws, as

most recently amended by Chapter 342 of the Acts of 1975 is

hereby further amended by striking out the first paragraph thereof

and inserting in place thereof the following paragraph:

"The mortgagee or person having his estate in the land mort-

gaged, or a person authorized by the power of sale, or the at-

torney duly authorized by a writing under seal, or the legal

guardian or conservator of such mortgagee or the person act-

ing in the name of such mortgagee or person may upon
breach of condition do all the acts authorized or required by
the power; but no sale under such power shall be effectual to
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foreclose a mortgage, unless, previous to such sale, notice

thereof has been published in accordance with the power in

the mortgage and with this Chapter. The notice shall be pub-

lished once in each of three successive weeks, the first publi-

cation to be not less than twenty-one days before the day of

sale, in a newspaper, if any, published in the town where the

land Hes. If no newspaper is published in such town, notice

may be published in a newspaper pubHshed in the county

where the land lies, and this provision shall be impHed in

every power of sale mortgage in which it is not expressly set

forth. A newspaper which by its title page purports to be

printed or published in such town, city or county, and having

a circulation therein, shall be sufficient to foreclose a mort-

gage, provided such sale is permitted by a judgment entered

pursuant to the provisions of sections Seventeen C through

Seventeen J. Said notice shall be sent by registered mail to

the owners of record of the equity of redemption as of thirty

days prior to the day of sale, said notice to be mailed 14 days

prior to the day of sale to his last address known to the holder

of the mortgage and if no address is known to him to the ad-

dress of the owner as given on the deed or on the petition for

probate of the estate by which he acquired title, if any,

otherwise to the address to which the tax collector last sent

the tax bill for the mortgaged premises, if known, otherwise

to the address of any property to be sold."

and by adding to the last paragraph thereof the words "and
mailed" after the word "published."

SECTION 2. Section 15 of Chapter 244 shall be amended by in-

serting the following at the end thereof:

"The affidavit shall be in substantially the following form:

Affidavit

named in the foregoing deed,

make oath and say that the principal, interest

obligation

mentioned in the mortgage above referred to was not paid or ten-

dered or performed when due or prior to the sale, and that I pub-

lished on

the day of 19 in the

a newspaper published, or by its title page

purporting to be published in aforesaid and having

a circulation therein, a notice of which the following is a true

copy:
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(INSERT ADVERTISEMENT)

and that I mailed a copy of said notice by registered-certified

mail on the day of 19 addressed to

at

being the last address known to me or the address otherwise

prescribed by the statute

Pursuant to said notice at the time and place therein appointed,

I sold the mortgaged premises at public auction by

an auctioneer, to

above named, for dollars

bid by , being the highest bid made therefor

at said auction.

Signed and sworn to by the said

19 Before me

Notary Public"

SECTION 3. Chapter 244 of the General Laws is hereby further

amended by striking out section 17C and inserting in place thereof

the following sections:

Section 17C. Permission to Exercise Power of Sale

Contained in a Mortgage

(a.) No sale pursuant to any power contained in a mortgage,

shall be effectual to foreclose the mortgage unless such sale is

permitted by a judgment entered under the provision of this

section and sections Seventeen D through Seventeen J.

(b.) An action for permission to exercise a power of sale con-

tained in a mortgage may be commenced (i) in the land court,

or (ii) in the superior court of any county in which any part or

all of the real estate subject to the mortgage is located or in

which any plaintiff resides or has a usual place of business.
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(c.) In any such action, the complaint shall set forth a short

and plain statement of the claim, including but not limited to

(1) a statement of any default claimed by the plaintiff, and (2)

to a declaration whether or not any person having an interest

in the property is entitled to the benefits of the Act of Con-
gress known as the Soldiers' and Sailors* Civil Relief Act of

1940, as amended. The complaint may contain demand for

judgment for such relief as the plaintiff may be entitled to in

connection with the mortgage.

Section 17D. Form of Notice and Service

(a.) Notice of an action for permission to exercise a power of

sale shall be given by the plaintiff to each person appearing of

record in the registry of deeds or the registry district in which
the mortgage is recorded or registered to have an interest in

the real estate that would be adversely affected by the fore-

closure, by service upon each such person of a copy of the

complaint and of the notice specified in the following para-

graph {b.) not less than fourteen days before the date

specified in such notice of filing responsive pleadings.

(b.) Nofice in substantially the following form shall be served

by the plaintiff:

Court

, ss.

To: (Insert the names of all defendants named in the com-
plaint) and to all whom it may concern:

Take notice that (plaintiff) has commenced in this Court an

action for permission to foreclose a mortgage on the premises

located at (address of mortgaged premises) by the exercise of

a power of sale as more fully described in the complaint

served upon you herewith. If you wish to assert any defense

to such foreclosure or any right under the Soldiers' and
Sailors" Relief Act of 1940, as amended, you may file with the

Court and serve upon
the plaintiffs attorney, whose address is

an answer or other pleading stating the facts on which you
claim that such foreclosure should not be permitted, on or

before (not earlier than 14 days after service of

notice). If you fail to do so, judgment by default will be taken

against you for the relief demanded in the complaint, and the

plaintiff will be permitted to proceed to foreclose the mort-

gage.

WITNESS , Esquire

Judge of this Court, this day of 19

(Seal)

This notice issued pursuant to Massachusetts General
Laws chapter 244, Sec. 17D.
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(r.) (1) Service upon the record owner of the equity of re-

demption shall be made by personal service as provided by
Rule 4 of the Massachusetts Rules of Civil Procedure, as the

same may be from time to time amended.

(2) Service upon any other defendant may be made by per-

sonal service or by mailing copies of the complaint and notice

to such defendant, registered or certified mail, return receipt

requested, at such defendant's address last known to the

plaintiff. Service made by mail shall be deemed made when
mailed.

(3) A copy of the notice shall be published at least once not

less than twenty-one days before the date for filing responsive

pleadings as specified therein, in a newspaper published in

the city or town or, if no such newspaper is published in the

city or town, in the county in which any part or all of the real

estate is located. In addition, a copy of the nodce shall be re-

corded or registered in each registry of deeds and in each re-

gistry district in which the mortgage is recorded at least

twenty-one days before the date for filing responsive plead-

ings as specified therein.

(4) If the person making service on any defendant as pro-

vided in subparagraph (1) or (2) of this paragraph (c.) makes
return that after diligent search he cannot find the defendant

nor the defendant's last and usual abode nor any other person

upon whom service can be made, or that he can find no ad-

dress at which service may be made by mail or that service

by mail was refused, the publication provided by paragraph

(3) shall be deemed sufficient service upon such defendant.

Failure to serve any person or to publish or record the notice

shall not affect the validity of the proceedings as to any per-

son duly served.

Section 17E. Responsive Pleadings

{a.) On or before the date specified in the notice prescribed

by Seventeen D, every defendant shall serve upon the plain-

tiff and file with the Court an answer admitting or denying the

several allegations of the complaint and containing a short

and plain statement of any facts upon which the defendant
claims that foreclosure should not be permitted. The answer
may state as a counterclaim any claim for relief the Court has

power to give which at the time of serving the answer the de-

fendant has against any plaintiff, if it arises out of the making
or performance of the mortgage that is the subject of the

plaintiffs claim. No other counterclaim or cross-claim against

any person shall be pleaded or heard; provided, however,
that nothing in this section shall be deemed to alter or affect

the right of any such defendant to bring a separate action on
any such claim in any court of competent jurisdiction.
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(b.) Notwithstanding any statute or rule of court, no default

or judgment entered for failure to file an answer as required

by this section may be vacated after the foreclosure sale held

pursuant to such judgment, except upon a petition brought by
the former owner of the equity of redemption in the court

which entered such default or judgment and a showing by
such former owner that service was not made upon him as

provided in section Seventeen D and that he had no actual

knowledge of the proceeding brought under section Seven-
teen C. In no event shall any such default or judgment be va-

cated unless notice of the petition to vacate is recorded or re-

gistered in the Registry of Deeds or the registry district in

which the mortgage is recorded or registered, prior to (i) the

transfer of title by the mortgage holder, or (ii) the expiration

of six months after the foreclosure sale, whichever occurs

first. Such notice shall set forth the names of the mortgagor
and the mortgagee and the recording reference of the mort-

gage, shall contain a description of the real estate adequate
for identification and shall give the name of the record owner
of the property at the time of recording or registering such

notice.

Section 17F. Rules of Procedure
In any action brought under the provisions of section Seven-
teen C, the procedure shall be governed by the following

rules and by the rules of procedure applicable in the court in

which such acdon is heard to the extent that such rules are

not inconsistent with the provisions of this chapter.

{a.) Any discovery shall be completed within twenty-one
days after the date of filing answers; provided, however, that

the court may for good cause shown extend the time upon a

motion filed and served not more than fourteen days after the

time for fihng answers.

{b.) The court may entertain motions for and may enter par-

tial or final summary judgment for any party pursuant to the

procedures provided in Rule 56 of the Massachusetts Rules
of Civil Procedure, as the same may be from time to time

amended. The court may make such interlocutory orders as it

finds necessary to preserve the condition of the property and
the rights of the parties, including an order requiring the

mortgagor or any of the responsible parties to pay any sums
due under the mortgage from time to time and an order that

the property be sold and proceeds paid into court; provided,

that any motion for an order permitting sale before adjudica-

tion of default shall be accompanied by an affidavit setting

forth specific facts supporting the conclusion that the condi-

fion or value of the real estate is in jeopardy. Any such sale

shall not be considered a sale following a judgment, and shall

not affect the rights of the parties in the proceeding under this

chapter.
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(c.) An action brought under the provisions of section Seven-

teen C shall be heard before any other pending actions except

an action for injunctive relief or an earHer-filed action of the

same kind brought under this chapter.

Section 17G. Judgment

(a.) If it appears that the plaintiff is entitled to exercise the

power of sale granted in the mortgage, the court shall enter a

judgment granting permission to foreclose.

(b.) If it appears that the defendant is entitled to the benefits

of the Act of Congress known as the Soldiers' and Sailors'

Civil Rehef Act of 1940, as amended, the court may make
such other orders, including any order for stay or any judg-

ment or order authorizing entry on and/or sale of the real es-

tate, as may be necessary to comply with the provisions of

the Act.

(c.) If it appears that the plaintiff is not entitled to foreclose,

the court shall dismiss the complaint, and said dismissal shall

bar any subsequent action under section Seventeen C based
on defaults that are alleged or could properly have been al-

leged in the said complaint.

(d.) The court, in its discretion, shall have the right to assess

double costs (which may include reasonable attorneys' fees)

whenever it determines that a complaint was without merit or

frivolously filed, or an answer or counterclaim was without

merit or frivolously filed or filed for the purpose of delay.

Section 17H. Approval of Entry or Sale

{a.) A foreclosure effected by exercise of the power of sale

pursuant to a judgment entered under paragraph {a.) of sec-

tion Seventeen C or a foreclosure effected by sale or entry or

otherwise pursuant to a judgment entered under paragraph

{b.) of section Seventeen G may be approved by the court at

any time after the expiration of the period for appeal from
said judgment. There shall be no appeal from or exception
from such approval.

{b.) The period of thirty days within which a copy of the

notice of sale and the affidavit are required to be recorded by
section Fifteen and the period of thirty days, (within which a

memorandum or certificate of entry is required to be recorded

by section Two) shall be computed from the time that the

court approved the sale or entry as provided in this section.

SECTION 171. Recording Judgment

A copy of the judgment permitting foreclosure and the ap-

proval thereof may be recorded or registered in the registry of

deeds or registered, and if so recorded or registered shall be
conclusive evidence of the plaintiffs right to foreclose and of
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compliance with the provisions of the Soldiers' and Sailors'

Civil Rehef Act of 1940, as amended, as against all named de-

fendants in the proceedings.

SECTION 17J. Waiver

The provisions of sections Seventeen A, Seventeen B, and
paragraph (a.) of section Seventeen C shall not be waived,

and any agreement to waive them or covenant not to rely

upon them made before suit is commenced shall be void.

SECTION 4.

Chapter 244 of the General Laws is hereby amended by strik-

ing out Section 2 and inserting in place thereof the following

section:

Section 2. Entry Without Judgment; Certificate; Recording

If an entry for breach of condition is made without a judg-

ment, a certificate, under oath of the competent witnesses,

shall be made in duplicate original. Once such duplicate orig-

inal shall be mailed, by registered mail, to the owner of the

equity of redemption of record as of the date of the entry

within thirty days after the entry, the other duplicate original

shall within thirty days of said entry, except as provided in

Section Seventy of Chapter 185, be recorded in the Registry

of Deeds for the county or district where the land lies to-

gether with an affidavit of the mortgagee that the duplicate

original was mailed as aforesaid, stating the name of the ad-

dressee and the date of mailing, with a note of reference to

the mortgage. Unless such record is made, the entry shall not

be effectual for the purposes mentioned in the preceding sec-

tion. The validity of the entry shall not be affected by the fact

that the owner did not receive the duplicate original.

If the affidavit shows that the requirements of the statute

have been complied with, the affidavit or a certified copy of

the record thereof, shall be admitted as evidence that entry

was duly made. In case of error or omission in an affidavit

recorded as aforesaid an affidavit amending, correcting or in

substitution may be approved and recorded as provided in

Section 15 of this Chapter.

SECTION 5.

Chapter 140 of the General Laws is hereby amended by strik-

ing out Section 90B and inserting in place thereof the follow-

ing section:

Section 90B. Home Mortgages; Effect of Failure to Specify

Interest Rate

If any note secured by such a mortgage and any such mort-

gage does not, among its provisions, specify as separate items

the principal sum, the rate of interest or its equivalent in
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money, the period of the loan and the periodic due dates, if

any, of principal and interest, and if, after the borrower or his

authorized representative requests the lender to furnish him a

copy of the note, by registered mail, the lender fails within

fifteen days to so do, the lender shall have no right to collect

interest thereon.

(B) ACQUISITION OF CERTAIN GRAVES BY
MUNICIPALITIES

HOUSE .... (1975) .... No. 1080

AN ACT PROVIDING THAT MUNICIPALITIES MAY
ACQUIRE CERTAIN GRAVES OF WHICH THE
OWNERSHIP IS UNKNOWN.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 1 14 of the General Laws is hereby amended by in-

2 serting after section 10 the following section:

—

3 Section lOA. Any town may take over the ownership of a

4 grave in a cemetery established under section ten provided

5 that such grave has not been used for a period of fifty years

6 and provided further that the ownership thereof cannot be as-

7 certained. If such ownership is ascertained after such taking

8 the town shall pay the fair value of such grave at the time of

9 the taking to the owner thereof.

Ownership rights in a cemetery lot have been described both by

statute and by decisional law. Chapter 114, § 29 of the General

Laws provides in relevant part:

Lots in cemeteries incorporated under section one, tombs in

pubhc cemeteries in cities, and lots and tombs in public

cemeteries in towns, shall be held indivisible, and upon the

decease of a proprietor of such lot the title thereto shall vest

in his heirs at law or devisees . . .

In Messina v. Larosa, 337 Mass. 438, 441, 150 N.E.2d 5, 7

(1958) the Supreme Judicial Court held that the proprietor of a

cemetery lot is deemed to have "an easement or irrevocable

license to use the lot for the burial of the dead so long as the place

continues to be used as a cemetery." The Messina case dealt

with a "deed" of burial from a cemetery association.
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The purpose of the proposed bill appears to be to provide a

mechanism by which a town may assume ownership rights over

abandoned cemetery lots after the passage of a specific period of

time and where the ownership of the lot cannot be determined. It

is noteworthy that House Bill 1080 draws no distinction between
those graves in which there has been an interment and those

which have never been used.

We do not recommend this bill.

The remedy provided by House Bill 1080 appears to be pres-

ently available under Chapter 204 § 12 of the General Laws. Sec-

tion 12 provides in pertinent part that

The supreme judicial court, upon petition of a party in-

terested and after notice . . . may make orders and decrees

necessary to secure the rights of owners of, or of other per-

sons claiming an interest in . . . tombs or lots in cemeteries.

Thus, it appears that a town could proceed under section 12 of

Chapter 204 as a "person claiming an interest" in an abandoned

cemetery lot.

(C) CONVEYANCE OF LAND — NECESSITY OF
ACKNOWLEDGMENT BY GRANTEE

HOUSE .... (1975) .... No. 1348

AN ACT REQUIRING A CERTIFICATE OF ACCEP-
TANCE OF A DEED AS A PREREQUISITE TO RE-
CORDING.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1. Section 29 of chapter 183 of the General

2 Laws, as appearing in the Tercentenary Edition, is hereby

3 amended by adding the following paragraph: — No deed shall

4 be accepted for recording unless a duly acknowledged certlfi-

5 cate of acceptance of delivery to the grantee is endorsed upon
6 or amended to it. A deed which is not In compliance with the

7 provisions of this paragraph shall not convey valid title.
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HOUSE .... (1975) .... No. 4833

AN ACT PROVIDING THAT A DEED MUST BE SIGNED
BY THE GRANTEE AND ACKNOWLEDGED BE-
FORE A NOTARY PUBLIC.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 183 of the General Laws is hereby amended by

2 striking out section 6, as most recently amended by chapter

3 497 of the acts of 1969, and inserting in place thereof the fol-

4 lowing section: —
5 Section 6. Every deed presented for record shall contain or

6 have endorsed upon it the full name, residence and post office

7 address of the grantee, the signature of the grantee acknow-
8 ledged before a notary public, and a recital of the amount of

9 the full consideration thereof in dollars or the nature of the

10 other consideration therefor, if not delivered for a specific

11 monetary sum. The full consideration shall mean the total

12 price for the conveyance without deduction for any liens or

13 encumbrances assumed by the grantee or remaining thereon.

14 All such endorsements and recitals shall be recorded as part

15 of the deed. Failure to comply with this section shall not af-

16 feet the validity of any deed. No register of deeds shall accept

17 a deed for recording unless it is in compliance with the re-

18 quirements of this section.

It is provided in G.L. (Ter. Ed.) Ch. 183§ 29:

"No deed shall be recorded unless a certificate of its

acknowledgment or of the proof of its due execution, made as

hereinafter provided, is introduced upon or annexed to it, and
such certificate shall be recorded at length with the deed to

which it relates; but this section shall not apply to con-

veyances from the United States."

There are some other methods of proof of the execution of deed

but acknowledgement is most common. The form of acknowl-

edgement for an individual is as follows:

On this first day of January 1976, before me personally ap-

peared AB, to me known to be the person described in and
who executed the forgoing instrument, and acknowledged the

same as his free act and deed.

Notary Public
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Sales to be

acknowledg-

ed and re-

corded.

There is another form of acknowledgement in common use which
says:

Then personally appeared before me the above named AB
and acknowledged the foregoing as his free act and deed.

Notary Public

The historical basis for acknowledgement can be traced directly

to an act of the Great and General Court in October of 1640. The
purpose of this act was to prevent fraud. The language is interest-

ing.

SECT. 4. And for the avoiding all fraudulent conveyances,
and that every man may know what estate or interest, other

men may have in any houses, lands, or other hereditament,

they are to deal in:

It is ordered by the authority of this court, that after the

end of October, one thousand six hundred and forty, no
mortgage, bargain, sale, or grant made, of any houses, lands,

rents, or other hereditaments, where the grantor remains in

possession, shall be of any force against other persons, ex-

cept the grantor and his heirs, unless the same be acknowl-
edged before some magistrate, and recorded, as is hereafter

expressed; and that no such bargain, sale, or grant already

made in way of mortgage, where the grantor remains in pos-

session, shall be of force against other, but the grantor or his

heirs, except the same shall be entered as is hereafter ex-

pressed within one month after the date before mentioned, if

the party be within this jurisdiction, or elsewhere, within

three months after he shall return; and if any such grantor,

being required by the grantee, his heirs or assigns, to make an
acknowledgment of any grants, sale, bargain, or mortgage by
him made, shall refuse so to do, it shall be in the power of

any magistrate to send for the party so refusing, and commit
him to prison without bail or mainprise, until he shall ac-

knowledge the same, and the grantee is to enter his caution

with the recorder of the county court, and this shall save his

interest in the mean time; and if it be doubtful whether it be

the deed and grant of the party, he shall be bound with

sureties to the next court of assistants, and the caution shall

remain good as aforesaid. [October, 1640.]

The recent suggestion that the grantee acknowledge the deed is

made for an entirely different reason. It is the apparent purpose of

the proposed legislation to require acknowledgement by the gran-

tee in order to demonstrate that he had accepted the deed volun-

tarily. A logical form of such acceptance would be as follows:

Party refus-

ing to ac-

knowledge

his deed to

be imprisoned.

Grantee to

enter his

caution.
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COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, ss

January 1, 1976

Then personally appeared the above-named John Buyer,
grantee in the above instrument, and acknowledged that he

accepted delivery of the said instrument, and that such accep-

tance of delivery was his free act and deed.

Before me:
John Hancock

Notary Public

My commission expires July 4, 1976

A requirement that the grantee acknowledge a deed will further

complicate the business of transfering property and interests in

property. There may be some few cases in the course of a decade
in the entire Commonwealth when such a procedure would be

valuable.

The cost in time and effort weighed against the possible bene-

fits leaves no doubt whatsoever that a procedure which requires

the grantee to acknowledge a deed is impracticable and unneces-

sary.

We do not recommend this bill.

(D) TENANCIES OF TWO OR MORE
IN PERSONAL PROPERTY

HOUSE .... (1975) .... No. 3154

AN ACT CLARIFYING THE LAW RESPECTING
TENANCIES OF TWO OR MORE IN PERSONAL
PROPERTY.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1. Section 7 of Chapter 184 of the General
2 Laws, as last amended by Chapter 210 of the Acts of 1973, is

3 hereby further amended by striking said Section 7 as now
4 constituted and by substituting the following:

—

5 A conveyance, devise or other transfer or real or personal
6 property to two or more persons or to a husband and wife,
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7 except a mortgage or transfer in trust, shall create an estate in

8 common and not in joint tenancy, unless it is expressed in

9 such conveyance, devise or other transfer that the grantee,

10 devisee or other transferee shall take jointly, or as joint ten-

1

1

ants, or in joint tenancy, or to them and the survivor of them,

12 or unless it manifestly appears from the tenor of the instru-

13 ment that it was intended to create an estate in joint tenancy.

14 A conveyance, devise or other transfer of real or personal

15 property to a husband and wife which expressly states that

16 the transferees shall take jointly, or as joint tenants, or in

17 joint tenancy, or to them and the survivor of them shall create

18 an estate in joint tenancy and not a tenancy by the entirety,

19 but a conveyance, devise or other transfer to a husband and
20 wife shall, if the instrument evidencing the transfer expressly

21 so states, vest in the transferees a tenancy by the entirety.

22 In a conveyance, devise or other transfer to three or more
23 persons, words creating a joint tenancy shall be construed as

24 applying to all of the transferees, regardless of marital status,

25 unless a contrary intent appears from the tenor of the instru-

26 ment.

27 SECTION 2. Section 8 of Chapter 184 of the General
28 Laws is hereby amended by striking said Section 8 as now
29 constituted and by substituting the following:

—

30 Real and personal property, including any interest therein,

31 may be transferred by a person to himself jointly with another

32 person in the same manner in which it might be transferred by
33 him to another person, and a transfer of real or personal

34 property by a person to himself and his spouse as tenants by

35 the entirety shall create a tenancy by the entirety.

36 SECTION 3. The provisions of Section 1 and Section 2, as

37 they pertain to the transfers of personal property, shall apply

38 to transfers made after the effective date thereof.

Under existing law, a conveyance or devise of real estate to a

husband and wife creates a tenancy in common. A joint tenancy

is not created unless expressly stated. Where a conveyance or a

devise is made to a husband and wife, and it is specifically pro-

vided that a joint tenancy is intended, a tenancy by the entirety is

not created. S^^'.- Chapter 184, § 7 of the General Laws. By § 8 of

Chapter 184, a person may create a tenancy by the entirety in real

estate in himself and his spouse.

At common law "(j)oint ownership of real or personal property

with right of survivorship created by a transfer to husband and

wife is presumably a tenancy by entirety . .

.'' Splaine v.

Morrissey, 282 Mass. 217, 221 (1933). Section 7 of Chapter 184,

changed this common law rule with respect to transfers of real
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property to a married couple. However, the presumption that

personal property, transferee! to a husband and wife is held by a

tenancy by the entirety has not been modified by statute.

Several cases hold that in the absence of language to the con-

trary, a transfer of personal property to a husband and wife

creates a tenancy by the entirety. See: Smith v. Tipping, 349

Mass. 590, 592 (1965); Finn v. Finn, 348 Mass. 443, 446 (1965);

Woodward v. Woodard, 216 Mass. 1, 3 (1913). In the Finn case,

the Supreme Judicial court stated:

Under our decisions they (a husband and wife) could hold

property, real or personal, as joint tenants, where such an in-

tention was unmistakably shown. Absent a clear showing that

a joint tenancy was intended, however, a husband and wife

hold property as tenants by the entirety.

H. 3154 is designed to eliminate any presumption that personal

property is held by a married couple as tenants by the entirety.

Furthermore, H. 3154 would ammend § 8 of Chapter 184 to pro-

vide that a person may transfer personal property to himself and

his spouse as tenants by the entirety if such is that person's inten-

tion.

We favor the enactment of this bill.

The continuing validity of a common law presumption that per-

sonalty transferred to a husband and wife creates a tenancy by the

entirety causes confusion and is unnecessary. There is no sound

reason why there should be two different presumptions for the

ownership of real and personal property. H. 3154 removes a po-

tential source of confusion and we therefore recommend it.
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V. CIVIL ACTIONS AND
PRACTICE IN THE COURTS

A. Unauthorized Practice of Law — Credit Counselling

Corporations.

B. Consumer's Council — Authority to Pursue Civil Remedies.

C. Action to Reach and Apply.

(A) UNAUTHORIZED PRACTICE OF LAW —
CREDIT COUNSELLING CORPORATION

HOUSE .... (1975) .... No. 1153

AN ACT REPEALING AN AUTHORIZATION OF CRE-
DIT COUNSELING CORPORATION TO ENGAGE
IN THE PRACTICE OF LAW.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Chapter 221 Section 46D of the General Laws is hereby

2 repealed.

In 1969, the General Court enacted the following statute, G. L.

c. 221 § 46D which reads as follows:

§ 46D. Applicability to Nonprofit Credit Counseling Service

Corporations of Certain Statutes Limiting Practice of law.

The provisions of sections forty-six, forty-six A, forty-six

B and forty-six C shall not apply to a corporation, or its

agents, which has been organized under the provisions of

chapter one hundred and eighty for the purpose of providing

credit counseling. (1969, 421, § 1.)

The purpose of this statute was to express legislative opinion

that a non-profit corporation engaging in the activities of credit

counseling would not be subject to prosecution for unauthorized

practice of law.

The General Court has the clear right to provide penalties for

those who involve themselves in the unauthorized practice of law,

and to provide judicial procedures for dealing with this problem.

Such is the effect of G.L. c. 221, § 46A and B. There is a special
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provision in the statutes, c. 221 § 46C, which declares that the

practice of debt pooling shall be deemed to be the practice of law.

It has been held in Home Budget Service, Inc. v. Boston Bar
Association, 335 Mass. 228 at 233:

''The statute here assailed is not unconstitutional as an inter-

ference with the purely judicial function to determine who
may practice law but is a valid enactment in aid of the court's

power to make such a determination."

We are of the opinion that c. 221 § 46D should be repealed. It

does not in any sense serve "in aid of the court's power to make"
a determination of what is and what is not the practice of law.

In 1935, in an Opinion of the Justices to the Senate, 289 Mass.

607 the Supreme Judicial Court said specifically:

It is inherent in the judicial department of government
under the Constitution to control the practice of the law, the

admission to the bar of persons found qualified to act as at-

torneys at law and the removal from that position of those

once admitted and found to be unfaithful to their trust. While
the judicial department cannot be circumscribed or restricted

in the performance of these duties, appropriate and essential

assistance in discharging them may be afforded by the enact-

ment of statutes. As the questions are framed and as a gen-

eral proposition, valid permission to practice law cannot be
given by the General Court except subject to the require-

ments for admission to the bar established by the judicial de-

partment. Opinion of the Justices, 279 Mass. 607.

So far as the practice of the law relates to the performance
of the functions of an attorney or counsellor at law before the

courts, it comprises mastery of the facts and law constituting

the cause of action or legal proceeding of whatever nature,

the preparation of pleadings, process, and other papers inci-

dent to such action or proceeding, and the management and
trial of the action or proceeding on behalf of clients before

judicial tribunals. These matters closely concern the courts.

Legislation forbidding such practice of the law by corpora-

tions or associations, or by individuals other than members of

the bar, would be within the competency of the General
Court. It would tend to enhance the effectiveness of the judi-

cial department. Crimes might be established for the infrac-

tion of prohibitions of such practice of the law. G. L. (Ter.

Ed.) C.221, § 41. Commonwealth v. Grant, 201 Mass. 458.

Civil remedies in equity or otherwise for the prevention of

such infractions might be provided and made plain.

It would not be within the competency of the General
Court to enact legislation designed to permit such practice of

the law "by corporations or associations or by individuals
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other than members of the bar of the Commonwealth." Per-

mission to practice law is within the exclusive cognizance of

the judicial department.

If § 46D is not unconstitutional, and it probably is, it is totally

unnecessary since G.L. Ch. 180 § 4 and § 4A authorizes non-

profit corporations to be organized to provide "non-profit credit

counseling services." We do not interpret Ch 180 § 4A as a stat-

ute permitting anyone except an attorney to practice law.

In an appropriate case, the court may entertain proceedings to

stop unauthorized practice, in addition to proceedings specifically

authorized in Ch. 221. In the case of Lowell Bar Association v.

Loeh 315 Mass. 176 at page 180, the Supreme Judicial Court said:

"The Judicial Department is necessarily the sole arbiter of

what constitutes the practice of law."

The Credit Counseling Plan

Credit counseling is a social service rendered to that segment of

the public which finds it difficult to manage their household ex-

penses. In Massachusetts the movement for credit counseling was
initiated by the large department stores. Customers would incur

charge accounts beyond their ability to pay. In many instances a

social worker with some common sense in the field of practical

economics might give counsel and guidance to the individual and

suggest a way out of the mess. This sort of counseling is not the

practice of law.

Credit counseling was presented as a public service. It was

suggested in the beginning that the cost of the service would be

borne by the merchants as a cost of doing business. Non-profit

corporations were organized first in Boston; then in Springfield to

carry on the credit counseling function. This service is being

given in many states, particularly in large metropolitan retail mar-

keting areas. If credit counseling stopped here, it would not be a

problem of unauthorized practice of law.

Credit counseling purposes involved arranging the finances of

individuals who have overextended themselves and drawing up a

plan which is in reality an assignment for the benefit of creditors.

The various persons to whom money is owed are contacted and

are asked to approve a plan for re-payment. If approval is ob-

tained, periodic payments on account are made to each of the

stores or other creditors.
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We are informed that at least in the case of the credit counsel-

ing service in Boston, part of the funds coming from the debtor,

or a percentage of the account involved is retained by the credit

counseling organization as a fee. This is not the form of credit

counseling which was originally represented to the public. It is

not a mere isolated case or something which happens infrequently

to some extent; it is a common pattern of credit counseling.

There is a clear conflict of interest present in credit counseling.

If the merchants subsidize the service, there is bound to be a

sense of loyalty to their interests even if such allegiance is unin-

tentional. Some persons who become strangled in financial diffi-

culty would do better to resort to the Federal Bankruptcy Court

where they could file a wage earner petition and obtain all the

protection of the Bankruptcy Act.

We do not attack credit counseling as a social service, but the

practice of credit counseling as it exists today has become in-

volved in the gray area of unauthorized practice of law.

Ethical Considerations

Cannon 3 of the Code of Professional Responsibility or Cannon
of Ethics binding on the legal profession states:

"A lawyer should assist in preventing the unauthorized prac-

tice of law."

Under disciplinary rule, D.R. 3-101(A) "a lawyer should not

aid a non lawyer in the unauthorized practice of law."

There are many legal assistance offices where people may turn

for a lawyer even if they have no funds to pay. It is here or at the

office of the lawyer of his choice that they should receive legal

service. The lawyer may very well suggest a social agency which

is free of conflict and which can impartially advise on household

eebnomy matters. The two functions, the practice of law and the

counseling on economy matters, are distinct, and if the public is

to be protected they should remain distinct. If c. 221 §46D
merely preserves confusion, we think it is well to repeal it.
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(B) CONSUMER'S COUNCIL — AUTHORITY TO PURSUE
CIVIL REMEDIES

HOUSE . . . . (1975) .... No. 6019

AN ACT ENABLING THE CONSUMERS' COUNCIL TO
SEEK CIVIL REMEDIES.. Be it enacted by the Senate

and House of Representatives in General Court assembled, and
by the authority of the same, as follows:

1 Section 1 15 of chapter 6 of the General Laws, as appearing

2 in section 2 of chapter 773 of the acts of 1963, is hereby

3 amended by inserting in the second paragraph after the first

4 sentence, the following new sentences: — Whenever the

5 council, through its investigations and studies, discovers any
6 violations of laws or regulations affecting consumers, it shall

7 be deemed a person for the purposes of section 9 of chapter

8 ninety-three A, and shall not be subject to the requirement of

9 suffering a loss of money or property if said requirement

10 would defeat the public interest; provided that, prior to com-
11 mencing action, the council shall notify the attorney general

12 who shall within fourteen days indicate to the council that

13 judicial proceedings will be brought pursuant to section four

14 of chapter ninety-three A. The council shall not proceed

15 under section nine of chapter ninety-three A if the attorney

16 general initiates judicial proceedings within sixty days of said

17 notice by the council.

The scope of the duties of the Consumers' Council is defined

by Ch. 6, §115 of the General Laws. The Council is authorized to

"conduct studies, investigations, and research" in the area of

consumer affairs and to notify the governor and the attorney gen-

eral of violations of law affecting consumer interests Pursuant to

Ch. 6, §115, the Council is also authorized to appear before any

hearing on any matter affecting the consuming public. The Coun-

cil is specifically designated as "an aggrieved party for the pur-

pose of judicial or administrative review of any decision or ruHng

in any . . . proceeding in which it has . . . appeared ..."

By Ch. 6, §115A, addedby St. 1970, c. 885, §1, the Consumers'

Council is authorized to adopt and promulgate rules and regula-

tions with respect to "unit pricing" of packaged consumer goods.

Proposed House bill 6019 seeks to greatly expand the authority

of the Consumer's Council by permitting it to initiate civil actions
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under Ch. 93A. We are strongly opposed to this bill, and we do

not recommend it.

The attorney general is authorized pursuant to §4 of Ch. 93A of

the General Laws to commence actions against unlawful or de-

ceptive practices. The attorney general's office possesses the re-

sources to make an informed judgment of whether such actions

are necessary and are in the public interest. Moreover, the attor-

ney general and his staff are in a much better position than is the

Consumer's Council to make a determination of whether the best

interests of the consuming public would be served by an action

under Ch. 93A. The office of the attorney general is involved in

all phases of the administration of justice and, as a result, has the

advantage of an overview of the entire system. We favor keeping

the initiation of proceedings under Ch. 93A within the sound and

well-exercised discretion of the attorney general.

The enactment of House bill 6019 would result in an unneces-

sary duplication of a function already delegated to the attorney

general, and we, therefore, do not recommend it.

(C) ACTION TO REACH AND APPLY

HOUSE .... (1975) .... No. 2965

In the Year One Thousand Nine Hundred and Seventy-Five.

AN ACT FURTHER DEFINING ATTACHMENTS OF
EQUITABLE INTERESTS.

Be it enacted by the Senate and House o Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 Subsection 7 of section 3 of chapter 213 of the General

2 Laws is hereby amended by adding the following sentence:

—

3 For purposes of this section a debt shall include any legal lia-

4 bility, whether matured or unmatured, liquidated or unliquid-

5 ated, absolute, fixed or contingent.

We do not recommend this bill.

At the outset, it should be mentioned that Chapter 1114 of the

Acts of 1973 amended MGLA, Ch. 214, §3 such that the former
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subsection (7) of §3 is now subsection (6). House Bill Number
2965 also refers to MGLA, Ch. 213; this is incorrect and should

read as Ch. 214.

Our language of this bill is taken from the definition of a

"Debt" which is found in G.L. (Ter. Ed.) Ch. I09A, §1. This is

the Uniform Fraudulent Conveyance Act. The purpose of this act

is to give a creditor complete and speedy relief against his

fraudulent debtor. It is important to keep in mind that normal

business dealings which are free from fraud do not come under

this act.

The definition of debt in the Uniform Fraudulent Conveyance
Act, therefore, has significance which may not necessarily be ap-

plicable under other statutes.

The proposed act (H. 2965) would amend the statutes which

confer Equity jurisdiction on the courts. The particular type of

Equity jurisdiction here involved is the well-known and traditional

"Bill to reach and apply.'' Under this procedure a complaint may
be filed to reach any property, right, title, or interest, legal or

equitable, which the debtor may have and which can not be

reached directly to satisfy the "debt.'' Under the statute shares in

corporations can be reached and applied as well as other prop-

erty, including obligations of insurance companies.

It is said that this bill would correct any confusion concerning

the word debt. But the proposed legislation would do far more
than that. It would eliminate the distinction between property or

interest which were fraudulently conveyed to avoid a debt and

property or interests which were involved in normal and non-

fraudulent situations.

We do not believe that the definition of the word "debt" in the

Uniform Fraudulent Conveyance law should be carried over to

Ch. 214, which deals with general Equity jurisdiction. The cases

of Oppenheiin v. Bloom, 325 Mass. 301 (1950); and Bressler v.

Averhuck, 322 Mass. 139, to some degree exhibit the attempts of

the courts to interpret the term "debt" in Ch. 214, §3 (6). In

Garsson v. American Diesel Engine Corp. 310 Mass. 618 (1942),

the court was called upon to determine whether the failure of the

defendant to issue its note to the plaintiff, as promised under a

settlement agreement, amounted to a debt. Due to the particular

facts of the case, the court decided that a debt had been estab-

lished for purposes of Ch. 214, §3 (6).
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In Bressler the court said that an obligation due from defendant

under MGLA, Ch. 137, §1 (gambling losses) constituted a "debt"

within the meaning of MGLA, Ch. 214, §3(6).

The proposed language of House Bill 2965 goes beyond the

purpose of clarifying the term "debt" in that it would significantly

expand that term to include such things as ''any legal liability"

even if it was not liquidated or fixed. The traditional view of a

"debt" under Ch. 214, §3 (6), regardless of any past confusion,

has at least apparently been an obligation which is fixed or liquid-

ated. The proposed definition would certainly go beyond this.

Kilbourne Co. v. Standard Stamp Affixer Co., 216 Mass. 118

(1913) contains an analysis of the term "debt." In that case, the

court said, quoting from Pettihone v. Toledo, Cincinnati, & St.

Louis Railroad, 148 Mass. 411, 416-417, that the purpose of the

bill to reach and apply was to afford relief to "creditors who have

obtained judgments at law, and who have in vain attempted at law

to obtain satisfaction of the judgments, and who sue in equity for

the purpose of reaching property which could not be taken on ex-

ecution at law." The court further stated that a "debt" does not

include the "simple possibility of being found responsible in dam-

ages for the breach of an executory contract where neither the

fact of liability nor the amount can be held affirmatively to exist

until a judgment shall have been recovered." It would appear,

however, that by defining "debt" as provided in House Bill 2965

that term in Ch. 214, §3 (6) would take on a meaning not hereto-

fore recognized.

We are unwilling to expand to this extent the current limits of

the equitable complaint to reach and apply. We believe that it

would be unwise to enact the proposed bill.



162 JUDICIAL COUNCIL

DRAFT ACTS RECOMMENDED

TO THE 1976 GENERAL COURT

P.D. 144

Subject Matter

Page In

This

Report

Legislative Amendment to the Constitution

Relative to Discipline, Censure, and

Removal of Judges

Exclusion of the Public From Trials of

Certain Sex Offenses

Judicial Procedure for the Foreclosure

of Real Estate Mortgages

12

51

139



NOTES



NOTES






