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JUDICIAL COUNCIL

G.L. Chapter 221, §§34A-34C

The Judicial Council Was Established To Make A Continuous

Independent Study Of The Organization, Procedure, And Practice

Of The Courts.

The Council Makes Recommendations Requested By The Legisla-

ture And Suggests Improvements In The Administration OfJustice.

Statutory Authority

Section 34A. There shall be a judicial council for the continuous study of the

organization, rules and methods of procedure and practice of the judicial system of

the commonwealth, the work accomplished, and the results produced by that

system and its various parts. Said council shall be composed of the chiefjustice of

the supreme judicial court or some other justice or former justice of that court

appointed from time to time by him; the chiefjustice of the appeals court or some
other justice or former justice of that court appointed from time to time by him; the

chief justice of the superior court or some other justice or former justice of that

court appointed from time to time by him; the chiefjudge of the probate courts in the

commonwealth or some otherjudge or formerjudge of those courts appointed from

time to time by him; the judge of the land court or some otherjudge or formerjudge

of that court appointed from time to time by him; the chief justice of the district

courts in the commonwealth or some other justice or former justice of those courts

appointed from time to time by him; the chiefjustice of the municipal court of the

city of Boston or some other justice or former justice of that court appointed from

time to time by him; and not more than four members of the bar all to be appointed

by the governor, with the advice and consent of the executive council. The ap-

pointments by the governor shall be for such periods, not exceeding four years, as

he shall determine.

Section 34B. The Judicial Council shall report annually on or before December
first to the governor upon the work of the various branches of the judicial system.

Said council may also from time to time submit for the consideration of the justices

ofthe various courts such suggestions in regard to rules of practice and procedure as

it may deem advisable.

Section 34C. No member of said council, except as hereinafter provided, shall

receive any compensation for his services, but said council and the several mem-
bers thereof shall be allowed from the state treasury out of any appropriation made
for the purpose such expenses for clerical and other services, travel and incidentals

as the governor and council shall approve. The secretary of said council, whether or

not a member thereof, shall receive from the Commonwealth a salary of ten

thousand dollars.
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I.

GENERAL OBSERVATIONS
IN THE ADMINISTRATION OF JUSTICE

We have issued two reports covering the whole field of judicial

administration in 1977.

A. The Debate on Unification

During the year 1977, the "Great Debate" on the unification of

all of the trial courts into a single system, which we anticipated in

our 51st Report in 1975, took place.

The original proposal which arose out of a Report by the Gover-

nor's Select Committee on Judicial Needs was embodied in House
biU 4400 of 1977.

It was apparent that this bill, as originally drafted, failed to satisfy

the requirements of the many diverse interests which are concerned

with the judicial system. The General Court conducted extensive

hearings throughout the Commonwealth and worked assiduously on

a revamping of the proposals of House bill 4400.

It was soon evident that there was little sympathy for the elimina-

tion of the specialized courts — the Land Court, the Probate Court

and the Housing Court.

The Supreme Judicial Court suggested that these specialized

courts be divisions of a unified Superior Court.

One Trial Court or Two?

In the proposals for legislation which were debated and discussed

during 1977, a question which received considerable attention was
whether the Commonwealth should have one single unified trial

court or a two-tier system.

The classic single tier "unified trial court" system was suggested

as a model as far back as 1907. But subsequent developments in

legal thinking have lead to the conclusion that there is no guarantee

of success with a single tier of trial courts. It does appear from a

comparative analysis of progress in judicial administration through-

out the United States that there is more promise in other systems.

The system finally agreed upon by the members of the Judiciary

Committee and the General Court in 1977 is a new Massachusetts

Trial Court with its various departments.
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The Recent Movement for "Reform"

Although the Report of the Governor's Select Committee on Ju-

dicial Needs represents the most recent effort with regard to reor-

ganization of our judicial system, the Judicial Council has urged,

almost since the beginning of its existence, many of the positive

measures which have been embodied in the draft legislation which is

pending before the General Court at the time of this 53rd Report.

Among the measures which we have supported are the phasing

out of the special justices, temporary service by certain retired jus-

tices, additional Superior Court judges, massive expansion of the

administrative arm of the entire judicial system in order that effi-

ciency and economy in public service might be achieved, assump-

tion of the costs of the judicial system by the Commonwealth, an

appropriate Judicial Conduct Commission, a unified District Court

of the Commonwealth, a unified budget, jury reform to the end that

an individual would be tried by a jury of his peers and an adequate

salary schedule for the Judiciary.

In reviewing the pending bills for a reorganized judicial depart-

ment (House biU 1000, Senate bill 1322 and Senate bill 710 of 1978)

and with the recent memory of the action of the 1977 General Court

session, it would appear to us that the substance of what we have

previously recommended, and what has been recommended in part

by the Governor's Select Committee on Judicial Needs, has been

included in this draft legislation. We also note that this draft legisla-

tion, if enacted substantially in the form introduced, would measure

up to the expectations of those who have viewed judicial reorganiza-

tion from the national level.

It is obviously of concern to the General Court that these propos-

als will result in the necessity to have additional tax revenues at the

state level in order to support the entire judicial system. From the

debate which has been taking place in the past year or so, it is appa-

rent that the assumption of the costs of the judicial system by the

Commonwealth will add to the state budget, yet will lessen the de-

mand for tax revenues at the municipal level. This is a question of

tax policy and municipal and state finance as to which we do not feel

called upon to give our opinion. The matter is best left to the Gen-

eral Court.
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No Panacea

We do not believe that the enactment of the reorganization legisla-

tion will prove to be a panacea for all the ailments of the judicial

system. We did not believe that the system was at the "brink of

disaster" nor do we feel that we have now found the perfect solu-

tion. There is now more need than ever to observe the operation of

the judicial system when and if the new legislation is finally adopted

by the General Court and becomes a law of the Commonwealth.

Obviously it is impossible for a statute, or a series of statutes, to

contain in exquisite detail all of the fine points of judicial administra-

tion and court operations. In the system that has been accepted by

most, and as demonstrated in the three pending bills, there is to be a

strong accent on the role of the judicial administrator or administra-

tive judge.

It is interesting to note and to admire the progress that has been

made in our courts even without the massive reorganization bill. It

will be mandatory that the progress of the reorganized system be

closely watched by the General Court and all other interested par-

ties to determine whether the purposes of the legislation are being

achieved. The purposes will not be fulfilled overnight.

The Aim of the Judicial Council

Back in 1921 when the concept of a Judicial Council was being

discussed, a Judicature Commission made the following observa-

tions:

The legislative committees on the judiciary and on legal affairs are in

constant session every year hearing petitions for legislations of every

variety relative to the courts, submitted mainly by individuals. Some of

these suggestions have been carefully prepared and thought out, while

many of them have not. These committees render good service to the

Commonwealth in dealing with such proposals. Both of these commit-

tees, however, are overburdened with the many petitions for legislation

presented to them every year, in addition to the work of the individual

members in other connections.

It is not a good business arrangement for the Commonwealth to leave

the study of the judicial system and the formulation of suggestions for

its development almost entirely to the casual interest and initiative of

individuals. The interest of the people, for whose benefit the courts

exist, calls for some central clearing house of information and ideas

which will focus attention upon the existing system and encourage

suggestions for its improvement.
******************************************7k'* ****** ***********
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It does not seem advisable that this body should be too formal in its

character or in its deliberations. The main point is that there shall be an

officially recognized body of judges and members of the bar who are

expected to meet for the mutual exchange of views and the discussion

of practical questions, to whom suggestions may be made, and who will

report annually. The Commission believes that such discussions would

gradually result in many valuable improvements in the courts of the

Commonwealth and the methods of administration and practice.

For these reasons the Commission recommends legislation to provide

for a judicial council, and submits a draft of such legislation; and we

believe that this recommendation of such a council, with such functions

as are outlined above, will appeal to the business sense of the community.

It is the intention of the Judicial Council to continue to make rec-

ommendations in accordance with statutory authority contained in

General Laws Chapter 221, sections 34 et. seq.

The Judicial Council in the discharge of its statutory duty of over-

sight will be particularly concerned with the radical changes in the

judicial system which are called for in the legislation pending at the

time of this Report. It will continue to determine the effectiveness of

the judicial system to serve the people of the Commonwealth and

will make its observations and recommendations to the executive

and legislative departments as it has done in the past.

The Judicial Council is not a large organization. Desirable as it

may be for the Judicial Council to engage in the broad and all en-

compassing projects permitted by the statute creating the Council, it

is obvious that with the limited budget under which the Judicial

Council is obliged to operate, it is well nigh impossible for the

Council to engage fully in such projects. Nevertheless, and because

the Council includes those members of the Judiciary who are most

active in the administration of justice, active lawyers, and represen-

tatives of both Appellate Courts, we continue to be in a position to

make value judgments and advise on policy questions.

Statistics

It should concern the General Court and the executive branch

that the statistics pertaining to court operations are not as quickly

available as they might be. During the first thirty or so years of its

existence, statistics on court operations were gathered by the Judi-

cial Council. When the Office of the Executive Secretary of the

Supreme Judicial Court was created, the responsibility for gathering

statistical information was transfeiTcd from the Judicial Council to
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the Executive Secretary of the Supreme Judicial Court. The Execu-

tive Secretary has filed Annual Reports on a fiscal year basis indicat-

ing the major statistics of the judicial system of the Commonwealth.

In making such Reports, the Executive Secretary has had to depend

upon information which was gathered from various courts and as-

semble such information, analyzing and interpreting and presenting it

in an understandable fashion. This has caused a time lag in some

cases to the end that we have not known quickly, until very re-

cently, the kind of statistics that we need for planning the deploy-

ment of the manpower and the facilities of the judicial branch. Dur-

ing 1977, as a result of the use of the computer, statistical informa-

tion was, in some instances, more readily available in a timely way.

The General Court should insist that this effort toward the produc-

tion of current and useful statistical information on the judicial sys-

tem should continue.

It would appear that the chief justice who administers our District

Courts of the Commonwealth will prepare statistical information

pertaining to those courts, and the chief administrative justice of the

Superior Court (which will include the specialized departments) will

prepare statistical information on that court.

It seems to us that all of this information must be embodied in an

annual statistical report by the office of the chief administrative jus-

tice. Without such information on a timely basis, the General Court,

the public, and the executive branch may have to continue with

mere estimates of what is currently necessary.

We find ourselves in the same position. In dealing with the judicial

system on a day to day basis, one gets a sense of the direction in

which the system is headed, some of its problems, and some of the

efforts that are being made to make it more efficient; but without

recent significant statistics, there is no assurance that a decision is

the correct one or that a program is necessary.

Massachusetts Is Not Unique

During the recent debate over court reorganization, one might get

the erroneous impression that Massachusetts was somehow unique

in the ills and deficiencies which were attendant upon its judicial

system. One might have thought that the "reforms" and the propos-

als for change which initiated with the Governor's Select Committee

on Judicial Needs were bom within sight of the Bunker Hill monu-
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ment. Nothing could be further from the truth. Not only has there

been a steady movement for judicial reorganization for the last two

generations within the Commonwealth, but there has been a similar

nationwide movement of considerable intensity for the last ten

years.

We cannot permit ourselves to become provincial with regard to

the proposals which are suggested to the General Court here. We
cannot lose sight of the fact that parallel developments, parallel polit-

ical arguments, and parallel economic questions are being actively

debated in many other states. A review of several other states

clearly demonstrates that the problems we face in Massachusetts in

1978 are national problems.

In New Jersey, for example, Chief Justice Richard J. Hughes,

who served as governor from 1962 to 1970, stated in his first "State

of the Judiciary" message (in 1977) to the New Jersey legislature:

.... the courts are confronted today with large new areas of judicial

responsibility — environmental law, civil-rights law, consumer law,

products liability and malpractice law, prison-rights cases, — an almost

endless list of new burdens thrust upon the courts, not so much by their

own choice as by the converging pressures of this half of the 20th cen-

tury.

Chief Justice Hughes also made the statement that in New Jersey:

.... in the area of civil litigation, a crisis situation is upon us. This

condition diminishes the image of justice to an alarming degree; if un-

corrected, it will some day shame the state.

It is not only the new "burdens" which consume so much of the

time and attention of those of the judicial branch, it is the often

painful political movement throughout the entire United States to

effect significant changes in the judicial branch of state governments.

Although many of the ideas which are now embodied in pending

legislation are the result of plans and proposals at the national level

and have actually been placed in effect in other states, it is too soon

to know what is the most efficacious plan. It clearly appears that

there is no plan of universal application. The kind of judicial system

we will have must necessarily result from a political decision by the

people or by their elected representatives. The evidence is clear

from statewide referenda and constitutional conventions that the

voters everywhere are demanding more professionalism, absolute in-

tegrity, and much more service from their judicial systems. The evi-

dence is equally clear that these demands cannot be met without

increased appropriations for the-judicial branch and that requests for

substantial additional funds are not met with enthusiasm by legisla-

tive leaders throughout the nation.
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Thus, the past year found us living in an atmosphere of judicial

reform which was manifested nationwide.

The enactment of the pending legislation in the form which is sub-

stantially contained in House bill 1000, Senate bill 710 and Senate

bill 1322 will be a milestone, but the road is long and the way is not

straight.

B. Criminal Trials and Trials De Novo

Perhaps the most immediately apparent change under the reor-

ganization legislation will be the new procedure for all criminal cases

which arise in the divisions of the District Court department.

It will be necessary for the General Court to observe the opera-

tion of the new system closely in order to detect early warning signs

of the kind of backlog which has caused so much concern in the

Superior Court. The new procedure is intended to eliminate the long

delays which now exist.

It will also be necessary to determine whether or not the District

Court department can dispose of its immense case load and also

manage the new de novo procedure without the necessity for addi-

tional judicial and staffing personnel.

New Procedure

Under the proposals pending, Section 27A of Chapter 218 of the

General Laws would be amended to permit the following procedure

in criminal cases which arise in the District Court department.

Step 1. After the issuance of the complaint, the defendant must

appear for arraignment, pre-trial proceedings and initial

trial in the division of the District Court department which

has jurisdiction and venue in a given case. In this step

there is no change from the long established procedure

and it is hoped that the vast majority of lesser criminal

cases will continue to be disposed of at this juncture. Fol-

lowing the bench trial the case is concluded with a sen-

tence, a dismissal, or a continuance or other lawful dispo-

sition.

Step 2. CLAIM FOR TRIAL BY A JURY OF SIX: This ap-

peal is to be taken by the defendant after the result under
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Step 1. The term ''appeal" may well be a misnomer. It is

better termed a claim for a Jury Trial.

The trial before a Jury of Six will take place in the same

division where the case was originally heard if a jury ses-

sion has been established there. If no jury session is avail-

able in that division, the jury trial will take place in a divi-

sion in the same county where a Jury of Six session is

available or in an adjacent county which is designated for

that type of session.

Step 3. TRIAL: The trial by a Jury of Six will be the same kind

of proceeding that now takes place in the Superior Court

before a Jury of Twelve. The case will be prosecuted by

an Assistant District Attorney, a stenographic record will

be made, and the same practices and rules applicable to a

criminal trial in the District Court will apply.

Step 4. APPEAL: If the defendant will not accept the result of

the trial by a Jury of Six, which is, of course, a completely

new trial or de novo proceeding, and the disposition then

made by the judge, the defendant may appeal to the Ap-

peals Court.

Step 5. APPEALS COURT: The Appeals Court is required to

"review" the conviction under the Rules of Appellate

Procedure and the relevant statutes in the same manner as

if the appeal was from the Superior Court department of

the Trial Court.

Step 6. SUPREME JUDICIAL COURT: While it is likely that

the decision of the Appeals Court would be final, there is

a possibility of further appeal to the Supreme Judicial

Court under Chapter 21 1 A, Section 11 of the General

Laws or even by direct application to the Supreme Judi-

cial Court.

Impact on the District Court Department

The Judicial Council was reluctant to endorse the new procedure

for handling "de novo appeals" for but one basic reason. It was felt

that the impact of handling about 15,000 cases in which a jury trial

was claimed might impair the ability of the District Courts of the

Commonwealth to deal expeditiously with the over 208,000 "sig-

nificant" criminal cases on their dockets.
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It can be predicted on the basis of past experience that only about

10% of the cases in which there is a claim for a jury trial (after a

hearing before a judge alone) will result in a full blown jury trial.

Some have predicted that, at least in the near future, more jury

claims will be filed than under the existing system

It is imperative that the General Court be given accurate statistics

on the operation of the new de novo system together with a full

report on the quality of justice being delivered under that system. It

is the intention of the Judicial Council to concentrate on this area

from the very outset and to report fully on the matter to the execu-

tive and the General Court.

If additional personnel are needed to make this system work, the

General Court will have to find the ways and means to supply such

personnel. We will be fortunate if the new procedure will operate

with existing personnel. We note that the various district attorneys

are already seeking additional attorneys to strengthen the ranks of

the prosecutors working in the District Court department. Profes-

sionalism in judicial administration absolutely dictates that the pros-

ecutor in a jury trial be an attorney and not a police officer.

C. Judges — Salaries

When salary increases were proposed for Massachusetts judges,

there was some criticism as to the amount of the proposed increase.

It may be of interest to consider the experience both in Mas-

sachusetts and in two other states during the past year or so. In

Kansas we find a situation where the trial court system was im-

proved and many part-time judges are to be eliminated. Both these

goals have concerned us in Massachusetts recently.

The salary structure in Kansas in 1977 was as indicated below; the

increase suggested by a citizens committee is given, and the increase

approved by the Judiciary Committee is shown.

Established Requested Approved

Supreme Court (C.J.)
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Associate Judges

District Court' 22,000 37,000 37,000

Dist. Magistrates^ 9,000 — 18,000

12,000

These increases in Kansas are in the range of $8,500 to $9,000.

In Kansas, as in Wisconsin and in other jurisdictions, portions of

the salary of a judge may be paid from two or even three sources —
state, county and municipality. It is the aim of all concerned with the

courts that the judicial salary be paid by the state.

In Georgia the Judiciary received a $6,000 pay increase in early

1978 and even this amount was $4,000 less than the scale recom-

mended by the Georgia State Commission on Compensation.

In New Jersey a bill was signed by Governor Byrne in January,

1978 granting a pay raise of $8,000 a year to all members of the

Judiciary. Earlier, Chief Justice Hughes had asked for increases of

$12,500 per year. Some of the New Jersey salaries are shown by this

table.

7977 Increase Increase

Salaiy Requested to Granted to

Trial Court Judges $42,000 $54,500 $48,000

Appellate Judges 45,000 57,500 53,000

Supreme Court Judges 45,000 57,500 56,000

It appears from the recent experience in these states and in Mass-

achusetts that the legislatures have recognized that without adequate

salaries, judicial positions do not attract and hold the best people;

and that inflation has adversely affected the Judiciary.

National Averages

The National average salaries in 1977 were^:

State Supreme Court $41,301

State Intermediate Appellate 41,231

State General Trial Court 35,098

The range average in 1977 was:

State Supreme Court $29,000 (Maine) to $62,935 (Cal.)

State Intermediate Appellate $33,000 (Kansas) to $59,002 (Cal.)

State General Trial Court $30,000 to $49,166 (Cal.)

'These judges would not be members of the bar and would be full time.

^These judges may be part-time non-lawyers.

^National Center for State Courts, July 1977 Vol. 3 No. 5. There is clear evidence of an

increase since the date of this survey.
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Massachusetts Salaries

The increases included in the Massachusetts budget by Chapter

872 of the Acts of 1977 are as follows:
Prior to

July 31, JiilvSI, October I , September 30,

1977 1977 1978 1979

SUPREME JUDI-
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We also should keep in mind that talented individuals must be

offered competitive salaries or they will not leave the practice of law

for a seat on the bench. The General Court must concern itself with

this ongoing necessity.

D. Jury — Composition: Fewer Exemptions and Shorter Period of

Service.

Chapter 415 of the Acts of 1977 entitled "An Act regulating the

selection and management of jurors for Middlesex county" is an

experiment by the Commonwealth in jury selection and manage-

ment. Section 1 sets forth the purposes of this Act as follows:

a. To guarantee that each grand and trial jury is selected from a fair

and randomly drawn cross-section of the population;

b. To eliminate all statutory exemptions from the duty to perform

grand and trial juror service;

c. To eliminate all discretion in the qualification of prospective jurors;

d. To eliminate or reduce the possibility of economic coercion of

jurors by employers and to eliminate or reduce the possibility of

economic penalty or hardship upon jurors;

e. To implement the strict policy that juror service is a solemn public

duty which every citizen must perform in accordance with this act;

f. To spread the duty of juror service over the broadest possible base

and thereby to maximize the participation and education of the citizenry

in the judicial branch;

g. To improve the system of selecting and managing jurors, to im-

prove the utilization of trial jurors in the juror pools, to authorize the

use of modem data processing methods and equipment, and to make
the entire system more accessible to the public;

h. To determine the feasibility of this act for application, in all coun-

ties of this commonwealth by enactment first in Middlesex county.

In order to accomplish these objectives, the Act establishes a de-

tailed and comprehensive procedure for selecting prospective jurors.

An integral part of this procedure is the establishment of an office of

jury commissioner who will be primarily responsible for implement-

ing the Act.

Among the most significant aspects of the Act are the drastic re-

duction in the period of service and the elimination of all statutory

exemptions from jury duty. Whereas the present length of jury duty

is one month, §33 of the Act shortens this period to two (2) days

with certain exceptions. Subsection 1 of Section 2 provides that

"[n]o citizen shall be excluded or exempted from serving as a grand
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or trial juror , . , because of race, color, religion, sex, national ori-

gin, economic status, or occupation .'' (Emphasis added) Such lan-

guage indicates the intent of the legislature to establish the broadest

possible base in the population from which to draw jurors and elimi-

nates many well established exemptions such as lawyers, doctors,

legislators, government officials and clergy.

Although the Act does vest the trial judge with the discretion to

excuse a juror either permanently or temporarily because of undue

hardship, a peculiar public necessity or similar extraordinary cir-

cumstances, a great many individuals previously exempt from jury

duty will now be obligated to serve. In this respect and others, the

Act is consistent with a trend on the national level to reform the

much criticized juiy system. As a result of the widespread exemp-

tions now existing throughout the country, it is the consensus of

those involved with the jury issue that many defendants are not re-

ceiving a trial by a jury of their peers. This syndrome is especially

noticeable when the defendant is from a better educated or better

trained segment of the population. Rarely does such a defendant

benefit from a jury of his "peers"; more often than not, his peers are

exempt from jury duty.

Although the sentiment of such an Act is admirable, a blanket

elimination of exemptions might prove unwise. The most obvious

example where the lack of exemptions might prove detrimental is in

the case of attorneys and other court officers. Because of their famil-

iarity and expertise with the law, they might very well adversely

affect jury deliberations. This is especially noticeable in the case of

evidentiary rulings where an experienced lawyer might recognize the

erroneous exclusion or inclusion of evidence by the trial judge and,

either consciously or unconsciously, influence the jury.

Notwithstanding such possible drawbacks, the implementation of

this Act in Middlesex county is a positive step toward the elimina-

tion of present abuses in the jury system. Hopefully, the experiment

will be a successful one and, after various modifications in the Act

as dictated by future experience in Middlesex, a new and effective

system of jury selection and management will be available to the

Commonwealth as a whole.
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II PROBATE
A. STANDARD SHORT FORM CLAUSES

IN WILLS AND TRUSTS

B. CUSTODY — STANDARDS IN CONTESTED
CHILD PLACEMENTS

STANDARD SHORT FORM CLAUSES
IN WILLS AND TRUSTS

HOUSE .... (1977) .... No. 1648

AN ACT TO PROVIDE FOR OPTIONAL SHORT FORM
STANDARD CLAUSES FOR WILLS AND TRUSTS AND FOR
STATUTORY CUSTODIANSHIP TRUSTS.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1. The General Laws are hereby amended by

2 inserting after Chapter 184A the following chapter: —
3 Chapter 184B — SHORT FORM CLAUSES FOR WILLS
4 AND TRUSTS
5 Section I. The terms defined in this chapter may be used in any

6 will or trust and, except as otherwise provided in the instrument,

7 shall have the full force, meaning and effect of the words by which

8 they are so defined. Adoption or employment in substance of a

9 defined term in the instrument shall be a sufficient incorporation

10 by reference of the applicable section of this chapter as it is in effect

1

1

at the date of the execution of the instrument, but this provision

12 shall not preclude other methods or incorporation of any section in

13 part only or subject to such modification as the incorporating

14 instrument may provide. An attorney at law preparing a will or

15 trust which uses a term defined in this chapter shall furnish to the

16 testator or settlor a copy of the section of this chapter by which the
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17 term is defined, but failure to do so shall not affect the validity of

18 the incorporation by reference.

19 Section 2. The following powers shall be known as the

20 "Massachusetts Statutory Optional Fiduciary Powers" and may
21 be conferred by reference upon any fiduciary in addition to all

22 common law and other statutory authority:

23 The fiduciary shall have the power without approval of any

24 court:

25 (a) to retain any property in the form in which it is received

26 and, while a trust is revocable by the settlor, to purchase or retain

27 any property the purchase or retention of which is requested by the

28 settlor;

29 (b) to accept additional property in any trust hereunder from

30 any source and upon any special terms;

31 (c) with respect to any tangible personal property, to repair,

32 store, insure or otherwise care for such property and to pay such

33 shipping or other expense relating to such property as the fiduciary

34 deems advisable;

35 (d) to abandon any property which the fiduciary determines to

36 be worthless;

37 (e) to invest principal and income in such property as the

38 fiduciary may determine, and in so doing the fiduciary shall not be

39 subject to the limitations placed by law on investments by

40 fiduciaries and, without limiting the generality of the foregoing, to

41 invest in investment company shares or in shares or undivided

42 portions of any common trust fund established by any fiduciary

43 without notice to any beneficiary;

44 (f) to sell, exchange, or otherwise dispose of the property at

45 public or private sale on such terms as the fiduciary may determine,

46 no purchase being bound to see to the application of any proceeds;

47 (g) to lease the property on such terms as the fiduciary may
48 determine although the term may extend beyond the time when it

49 becomes distributable;

50 (h) to decide all questions between principal and income

51 according to law;

52 (i) to keep registered securities in name of nominee;

53 (j) to pay, compromise or contest claims or controversies

54 (including claims for estate or inheritance taxes) in such manner as

55 fiduciary may determine;

56 (k) to participate in such manner as the fiduciary may determine

57 in any reorganization, merger or consolidation of any entity the
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58 securities of which constitute part of the property held, and to

59 deposit such securities with voting trustees or committees of

60 security holders even though under the terms of deposit such

61 securities may remain deposited beyond the time when they

62 become distributable, to vote upon any securities in person or by

63 special, limited or general proxy, with or without power of

64 substitution, and otherwise to exercise all rights that may be

65 exercised by any security holder in his individual capacity;

66 (1) to borrow such amounts as the fiduciary may consider

67 necessary to obtain cash for any purposes for which funds are

68 required in administering the estate or trust, and in connection

69 therewith, to mortgage or otherwise encumber any property on

70 such conditions as the fiduciary may determine although the term

71 of the loan may extend beyond the time that would otherwise be

72 needed for completing the administration of the estate or beyond

73 the term of the trust;

74 (m) to allot in or towards satisfaction of any payment,

75 distribution or division, in such manner as the fiduciary may
76 determine, any property held at then current fair market values

77 determined by the fiduciary;

78 (n) to hold trusts and shares undivided or at any time to hold the

79 same or any of them set apart one from another;

80 (o) to lend, borrow, buy or sell on commercially reasonable

81 terms to or from any fiduciary acting under another instrument

82 made by the testator or settlor, and

83 (p) to combine all or part of the property for investment with

84 property held by a fiduciary acting under another instrument upon

85 substantially similar terms made by the testator or settlor or by his

86 or her spouse, except that property qualifying for a marital or

87 charitable deduction for federal tax purposes may not be so

88 combined.

89 Such powers shall be subject to such exceptions, limitations and

90 conditions as to property otherwise qualifying for marital or

91 charitable deductions allowable under federal tax laws as are

92 contained in all special provisions relating thereto in the

93 instrument or as may be necessary to conform to the requirements

94 of federal tax laws at any time applicable for qualification of such

95 property for such deduction, including consent of the surviving

96 spouse, if any, of the testator or settlor, if so required. Such powers

97 (except as expressly limited in the instrument) may be exercised by

98 the person or persons for the time being serving as such fiduciary,
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99 whether or not named therein. Powers conferred on the fiduciary

100 shall be exercised only in accordance with a reasonable discretion.

101 No power conferred upon the fiduciary in this section shall be

102 exercised in favor of any person then serving as fiduciary nor in

103 favor of his estate or his creditors, or the creditors of his estate.

104 Section 3. The following discretion, which shall be known as

105 the "Massachusetts Statutory Disability Discretion," may be

106 conferred by reference upon any fiduciary, and, unless otherwise

107 provided in the instrument by which it is conferred, shall apply to

108 all distributions to be made under the terms of the instrument or

109 under powers or discretions granted to the fiduciary by the

110 instrument to a minor, to a person under such other age as may be

HI specified in the instrument, or to a person whom the fiduciary

112 determines to be unable to properly care for his property by reason

113 of advanced age, mental weakness of physical incapacity;

1 14 The fiduciary may make distribution to any person to whom this

115 discretion is applicable or apply or distribute the same for his

116 benefit or account, or retain all or any part of the same, whether

117 principal or income, in trust for him and thereafter at any time or

118 times distribute part or all to him or apply or distribute the same

119 for his benefit or account. When the discretion hereunder

120 terminates, whether by reason of the age, or condition or death of

121 such person or otherwise, the fiduciary shall distribute any

122 property retained in trust for such person hereunder to such

123 person, or to his guardian or conservator or to his estate, as the

124 case may be. This discretion shall not apply to any distribution to

125 which the surviving spouse of the testator or settlor making the

126 instrument is entitled either outright or under a trust or share

127 which qualifies for a marital deduction under applicable federal

128 tax laws, except that distributions may be made to or applied for

129 the benefit of the surviving spouse.

130 Section 4. The following discretion, which shall be known as

131 the "Massachusetts Statutory Principal Discretion," may be

132 conferred by reference upon any fiduciary, and, unless otherwise

133 provided in the instrument by which it is conferred, the term

134 "primary beneficiary" in the statutory discretion shall mean each

135 person currently entitled under the instrument to a share of

136 income, or, if no person is currently entitled to income as of right or

137 for priority of consideration, each person to whom income may

138 currently be paid in the discretion of the fiduciary;

139 The fiduciary may at any time pay to or for the benefit of the
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140 primary beneficiary, the spouse of the primary beneficiary and

141 children of the primary beneficiary under the age of twenty-five

142 years such amounts of the principal held for the benefit of the

143 primary beneficiary as the fiduciary deems advisable, giving

144 reasonable consideration to other resources available to the

145 distributee, for the comfort, maintenance, support or benefit of the

146 distributee. The fiduciary may at any time pay to or for the benefit

147 of other issue of the primary beneficiary and spouses and surviving

148 spouses of issue of the primary beneficiary such amounts of the

149 principal as the fiduciary deems necessary, after use of other

150 resources available to the distributee so far as practicable without

151 undue hardship, for the comfort, maintenance and support of the

152 distributee and consistent with the best interests of the primary

153 beneficiary and a due regard for the interests of all persons

154 affected. This discretion may be exercised even though the share of

155 principal held for the primary beneficiary is thereby exhausted.

156 The discretion to pay principal to or for the benefit of any person

157 includes the discretion after his death to pay or reimburse his estate

158 for expenses incurred prior to his death and for reasonable funeral

159 and burial expenses. If continuation of a trust or share has become

160 impractical, the fiduciary may terminate it by distribution of the

161 primary beneficiary or primary beneficiaries of the trust or share.

162 Principal which in the exercise of the discretion is paid to or used

163 for the benefit of any issue of the primary beneficiary or spouse or

164 surviving spouse of such issue shall be charged against any share of

165 income or principal thereafter existing for such person or for any

166 ancestor or issue of such person or for the spouse or surviving

167 spouse of such person, ancestor or issue, unless the fiduciary upon

168 equitable considerations shall otherwise determine. While the

169 spouse or surviving spouse of the testator or settlor is primary

170 beneficiary of any trust or share which qualifies for a marital

171 deduction under applicable federal tax laws, this discretion shall

172 not apply to such trust or share except to permit the fiduciary to

173 pay principal to or apply it for the benefit of such spouse or

174 surviving spouse. This discretion shall not be exercised in favor of

175 any person then serving as such fiduciary who is otherwise eligible

176 for his maintenance or support nor in favor of his estate or his

177 creditors or the creditors of his estate.

1 SECTION 2. The general laws are hereby amended by inserting

2 after Chapter 201A the following chapter:
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3 Chapter 201 B — STATUTORY CUSTODIANSHIP TRUSTS
4 Section I . Transfers in Trust.

5 An adult person may, during his lifetime, transfer any property

6 owned by him, in any manner otherwise consistent with law, to one

7 or more named persons designated, in substance, as

8 "Massachusetts Statutory Custodianship Trustee." Such transfer

9 shall be sufficient to create a trust upon the terms set forth in this

10 chapter as it is in effect at the date of the transfer without any

1 1 further trust instrument or designation of terms and without

12 appointment or qualification by any court, and shall be complete

13 upon acceptance of the trust by the trustee or trustees manifested in

14 any form. The trustee or trustees shall serve without giving bond or

15 surety unless the transferor by written instrument, or the probate

16 court upon the application of any person interested in the estate of

17 the transferor and upon good cause shown, shall provide

18 otherwise. All transfers in trust under this chapter shall be

19 revocable by the transferor at any time he has legal capacity by a

20 writing signed by him and delivered to the person, or if more than

21 one to any person serving as trustee.

22 Section 2. Rights, Powers and Duties of Trustees.

23 During the life of the transferor the trustee or trustees shall apply

24 the income and principal, by payment to the transferor or by direct

25 expenditure, as may be necessary for the comfortable and suitable

26 maintenance and support of the transferor and his family in

27 accordance wfth the principles applicable to a conservator. Upon
28 the death of the transferor the remaining property shall be

29 delivered and paid over to the state of the transferor. With respect

30 to the property in the trust, except as modified in the instrument of

31 transfer, the trustee or trustees shall have the Massachusetts

32 Statutory Optional Fiduciary Powers under Chapter 184B and

33 such additional rights and powers as the transferor may provide by

34 written instrument. The trustee or trustees shall account at least

35 annually to the transferor or to his guardian or conservator, if any,

36 and after the death of the transferor to his executor or

37 administrator. In the event of the incompetency of the transferor

38 the trustee or trustees may apply to the probate court in the same

39 manner as a guardian or conservator for authority to deal with

40 property held in trust in any manner in which the court might

41 authorize a guardian or conservator to deal with property of the

42 transferor.

43 Section 3. Successor Trustees.
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44 A trustee may resign by an instrument in writing delivered to the

45 transferor or to his guardian or conservator, if any. A trustee may
46 be removed by the transferor by an instrument in writing delivered

47 to the trustee to be removed. If there is more than one person

48 serving as trustee, a vacancy need not be filled, and until a

49 successor is appointed the remaining trustee or trustees may act

50 alone. In the event of a vacancy a successor trustee may be

51 appointed by the transferor, if legally competent, or as the

52 transferor shall have provided by written instrument, and

53 otherwise by his guardian or conservator, if any, and if none, by his

54 heirs presumptive, and such appointment shall become effective

55 upon acceptance.

1 SECTION 3. Section 1 of this act shall apply only to wills and

2 trust instruments executed after the effective date of this act.

3 Section 2 of this act shall apply only to transfers made after the

4 effective date of this act.

Note: This is an exact reproduction of the proposed bill. All spelling and grammarmistakes are

found in the original.

Relation To The "Omnibus Probate Act" Of 1976

In 1976, the General Court enacted an omnibus probate statute

making a number of changes in the probate laws of the Common-
wealth. (Chapter 515 of the Acts of 1976). Massachusetts did not

enact either the "Uniform Probate Code" or the "Uniform Trus-

tee's Powers Act".

It would appear that the proponents of House bill 1648 are not

satisfied with Chapter 515 of the Acts of 1976, which becomes
effective in 1978, but want to add further. features of the other

rejected Uniform Act proposals.

Certain new, but limited, powers were in fact given to

executors and administrators (and to temporary executors) by

Section 12 of the new Massachusetts Omnibus Probate Act of

1976 as follows:

Section 12. Chapter 195 of the General Laws is hereby amended by

inserting after section 5 the following section:

Section 5A. Except as restricted or otherwise provided for by the

will or by order of the probate court, and in addition to other powers

conferred by law, executors and administrators shall have the follow-

ing powers:
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(1) power to sell any personal property of the estate or any interest

therein, for cash, credit or for part cash and part credit, and with or

without security for unpaid balances;

(2) power to invest in prudent investments;

(3) power to distribute assets of the estate in kind or partly in cash

and partly in kind and pro rata or not pro rata at then current values

as between beneficiaries;

(4) power to effect a fair and reasonable compromise with any

debtor, creditor, obligor or obligee.

Nothing in this act shall prevent an executor or administrator from

obtaining specific authority from the Probate Courts to exercise the

powers herein set forth.

As will be seen, the proposals of House bill 1648 go far beyond

these enumerated powers in the new statute, and some may con-

flict with it.

A full set of fiduciary powers which may be incorporated by

reference in a will or trust has been made a part of the statute law

in Connecticut, North Carolina and Tennessee. Other states have

provided some statutory fiduciary powers.

In Massachusetts, the proponents of the 1976 Omnibus Probate

Act declined to include all of the various powers contained in Sec-

tion 3-715 of the draft of the proposed Uniform Probate Code
when the Omnibus Probate Act was progressing through the

General Court.

No state seems to have adopted a statute authorizing ''Statu-

tory Disability Discretion", "Statutory Principal Discretion" or

"Statutory Custodianship Trusts."

In order to demonstrate the changes this proposed legislation

would effect in the present practice employed in the preparation

of wills and trusts, we have set forth below a very abbreviated

version of a will containing the provisions suggested by House bill

1648 which apply to wills.

Form of Will with Proposed "Short Form Clauses"

I, Thomas Testate, being of sound and disposing mind and mem-
ory do hereby make, publish and declare this to be my last will and

testament.

FIRST: 1 direct my executor, hereinafter named, to pay all my just

debts, expenses of administration and funeral expenses, as soon

after my decease as may be possible.

SECOND: I give, devise and bequeath to the trustees hereinafter

named such amount (if any be required) as will equal fifty percent

(50%) of the value of my adjusted gross estate as defined in the In-
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ternal Revenue Code in force on the date of this will, as finally de-

termined for federal estate tax purposes, such fifty percent (50%) to

be reduced by the aggregate value of all interests in property (if any)

which pass or have passed from me to my said wife Thelma by any

other provision of this will or otherwise, provided such interests

qualify for the marital deduction.

My trustees shall pay the net income of said trust, at least quar-

terly, to my said wife Thelma. as long as she lives, and may, in their

uncontrolled discretion, pay all or any part of the principal to my
said wife during her lifetime.

Any principal and accumulated interest of said trust estate remain-

ing at the time of the decease of my said wife shall be distributed as

my said wife Thelma shall appoint by her will, and the said trust

shall terminate.

THIRD: All the rest, residue, and remainder of my estate, 1 give,

devise and bequeath to my son George. All federal and state estate

taxes shall be payable out of the residue of my estate.

FOURTH: Any executor or trustee or other fiduciary acting under

this will shall have the "Massachusetts Statutory Optional Fiduciary

Powers."

FIFTH: Any executor or trustee or other fiduciary acting hereunder

shall have the "Massachusetts Statutory Disability Discre-

tion."

Sixth; any executor or trustee or other fiduciary acting hereunder shall

have the "Massachusetts Statutory Principal Discretion."

reunder shall have the "Massachusetts Statuory Principal Discre-

tion."

SEVENTH: I nominate and appoint the Dependable Trust Bank as

executor and trustee under this will, and also as temporary executor,

if such temporary executor is advisable.

Witness my hand and seal this second day of May 19

Thomas Testate

While this model for a will has been much over-simplified, it

probably contains the essential elements for a will which would
divide the testator's probate estate between his wife and son. One
is to note that the exact division is not quickly ascertainable be-

cause of the marital deduction factor involved.

The testator by reading the will could not understand what he

was signing. The attorney drafting the will would be obliged to

give a lengthy explanation and this might be done orally with few
or no written notes to indicate the testator's understanding or in-

tent.

This draft of a will includes all three of the short form clauses

proposed by House bill 1648 of 1977 and it is necessary to discuss

each of these short form provisions separately.
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1. Massachusetts Statutory Optional Fiduciary Powers

Under present practice, the powers exercisable by executors

and trustees under a will, other than those powers which are set

forth in the statutes, are spelled out in detail in the instrument.

Barring such a specific grant of authority in a will, an executor or

trustee might be required to seek the approval of the Probate

Court before an action was taken. Obviously, there is a settled

body of law found in the decisions of the Supreme Judicial Court

to which an executor or trustee can look for guidance, and there

are various provisions in Chapters 195 to 199 and Chapters 202 to

206 of the General Laws which govern the executor and trustee

(and other fiduciaries) in the discharge of their official duties.

New provisions were effective in 1978.

While it is not proposed that the existing statutory scheme

should be repealed outright, we must observe that to the extent

that the proposed legislation conflicts with the existing framework

of statute law and judicial decisions, there would be some prob-

lems.

The Prudent Man Rule

Over and above all other principles of law applicable to the

fiduciary is the rule of Harvard College v. Amory, 26 Mass. [9

Pick.] 446, at 461 (1830), which is this:

All that can be required of a trustee to invest, is, that he shall

conduct himself faithfully and exercise a sound discretion. He is to

observe how men of prudence, discretion, and intelligence manage

their own affairs, not in regjd to speculation, but in regard to the

permanent disposition of their funds, considering the probable in-

come, as well as the probable safety of the capital to be invested.

We might note that the rule applicable to trustees is well known
to every lawyer and professional trustee and is one by the very

nature of which there can be no liberalization.

The executor under the will must always act in good faith and

with reasonable discretion and, more importantly, the executor

always acts in accordance with the specific authority granted him

in the will.

The Regulation of Trust Business

We would also take note of the provisions of General Laws
Chapter 203, Sections 4A and 4B which regulate the activities of
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banks and trust companies and other professional trustees. An
important part of this Section 4B requires the professional trustee

to furnish the customer with a written notice in clear and under-

standable language to the effect:

"(c) That the interests of the customer, his estate and the bene-

ficiaries under any will or instrument creating a trust may at times be

in conflict with the interests of the named fiduciary or fiduciaries."

Subsection (b) of Chapter 203, Section 4B requires that the pro-

fessional trustee must advise the customer that he should obtain

and pay for independent counsel to ''plan and draft any will, in-

strument creating a trust or other fiduciary document, including

documents required by a probate court, and that the fiduciary

may have such documents reviewed by counsel representing its

interests."

Impact of the Proposed Optional Fiduciary Powers

First and foremost, it is provided that the fiduciary (executor or

trustee) shall have the statutory powers without approval of any

court. This attempted divestiture of the control over fiduciaries by

the Probate Courts of the Commonwealth is not in the public in-

terest.

An example of the' serious conflicts which arise under the first

proposal is found in clause (e) of SECTION 1, subsection 2 of

House bill 1648. Among other things, this clause (e) provides:

1. The fiduciary is not bound by the prudent man rule, or any

other rule or restriction on investment of principal or in-

come.

2. The trustee may invest in mutual funds, or in the common
stock, bond or balanced pooled fund maintained by the trus-

tee which would usually be a bank, a large law firm or in-

stitution with trust authority.

While it may well be, in a given case, both necessary and desir-

able to permit a particular executor and a trustee to retain as an
investment some particular asset^ which would not normally qual-

ify as a fiduciary investment, it would be against sound public

policy for Massachusetts to give free license to the trust business

to abandon the rule of Harvard College v. Amory.

^For example: Shares in a closely held family business.
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We think it unwise to give a general unrestricted license to a

professional trustee to invest in its own or someone else's mutual

or pooled fund without notice to a beneficiary. The mandate of

General Laws Chapter 203, Section 4B(g) makes it clear that a

"customer"' of the professional trustee is to be given a consumer-

type "complete disclosure" if any part of the trust estate is to be

invested in a pooled fund. This proposed statute would make this

protective legislation enacted in 1973 almost a pious platitude.

There is no question but that the proposed statute is designed to

protect the fiduciary, not the public. We can take note of the fact

that the fiduciary business involves the payment by the public of

substantial fees for administration and distribution and that such

fees are more than adequate, in the normal case, to permit the

professional trustee to operate deliberately, with prudence and

with resort to a probate judge if a legal question of a substantial

nature should arise.

Judicial Authority

The Supreme Judicial Court in Bhggs v. Crowley, 352 Mass.

194 (1967), has said that "even very broad discretionary powers

are to be exercised in accordance with fiduciary standards and

with reasonable regard for usual fiduciary principles."

We hesitate to recommend anything inconsistent with this opin-

ion.

In Mazzola v. Myers, 363 Mass. 625 (1973), there is a thorough

discussion of the duties and obligations of testamentary trustees,

especially with regard to the qualification of property for the mari-

tal deduction. In this case the court says:

"Powers granted to trustees, even very broad discretionary powers,

are always subject to the control of a court of equity to assure that in

the exercise of those powers, the purposes of the trust are fulfilled."

We would not lessen the impact of this decision in any way.

Finally, in Old Colony Trust v. Silliman, 352 Mass. 6 (1967), a

case involving the allocation of principal and income, it was held

by the Supreme Judicial Court, that even though the trust con-

tained the following clause:

"My said trustee may decide whether accretions to the trust prop-

erty shall be treated as principal or income and whether expenses

shall be treated as principal or income. ..."
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the trustee bank was, in instances of doubt
".

. . . to use its best informed judgment, in good faith in the hght of

what the established rules suggest to the trustee is consistent there-

with. This is a means of avoiding the expense of litigation. This

power may not be used to shift beneficial interests . . .
."

Because of decisions such as these here cited, we feel compel-

led to say that it is not advisable to set up statutory standards,

except the most minimal ones, in an area where the true authority

and final decision is to be made by the Probate Court in seeking

out what in equity and good conscience ought to be done under all

of the circumstances.

Under the proposed "Optional Fiduciary Powers," the

fiduciary would have the right to compromise estate tax matters

"as the fiduciary may determine." In these days of high taxation,

this power alone is one which could lead to more litigation then it

would prevent.

The final unnumbered paragraph in SECTION 1, subsection 2

of the bill (House bill 1648) (lines 89-103) contains language which

is apparently designed to permit the fiduciary (usually the

executor) to take full advantage of the marital deduction and the

charitable deduction from the gross estate. This language is not

intelligible to the general public.

We note that the proposed SECTION 1 (lines 99-100) takes

some notice of fiduciary responsibility to the heirs and be-

neficiaries by including this sentence:

"Powers conferred on the fiduciary shall be exercised only in accor-

dance with a reasonable discretion."

We refrain from attempting here to adjudicate any controversy

between a trustee and its beneficiaries but conclude that the mere
existence of some ''standard" or "optional" power in a will or

trust will never justify the abandonment of fiduciary responsibil-

ity, good faith and prudence. Thus, the "standards" may be mis-

leading and may cause people to forego their legal rights.

Tax Reform Act of 1976

Because we do not recommend this bill for other reasons, we
do not here discuss the federal and state estate tax implications of

it. In an article in the Massachusetts Law Quarterly, Fall, 1976,

pages 143-148, prior to the enactment of the Tax Reform Act of
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1976, the reasons which led to the sponsorship of House bill 1648

and reference to some tax aspects are set forth.

A comprehensive review of the Tax Reform Act of 1976 and

the revised Massachusetts Estate Tax (General Laws Chapter

65C) would seem to be necessary as a condition precedent to any

further consideration of House bill 1648.

We do not intend to convey the impression that we think the

proposed clauses are necessarily inconsistent with state and fed-

eral tax law.

The Position of the Probate Courts

In the course of our study of this proposed legislation, we had

an opportunity to submit the bill to the Administrative Committee
of the Probate Courts. The Administrative Committee voted not

to recommend House bill 1648 and stated the following reasons

for its position:

(1) The proposed bill attempts to confer a set of broad dis-

cretionary powers upon a fiduciary and yet, at the same

time, apparently circumvents the power of the Probate

Courts to inquire into the exercise of these powers.

(2) Wills and trusts should be "tailor-made" to suit each indi-

vidual testator or settlor, and the incorporation by refer-

ence of the enumerated fiduciary powers in the proposed

bill would only cloud the testators' or settlors' understand-

ing of what powers or duties they had conferred on the

fiduciary.

(3) Unskilled lawyers might adopt the short form clauses with-

out fully appreciating their importance and, consequently,

not fully disclosing the provisions to the client.-^

(4) Any suggestion that this proposed legislation was compar-

able in scope or effect to short form statutory Quitclaim or

Warranty deeds was misplaced because of the complexity,

scope and technicalities involved in House bill 1648 as

compared with the uniform legal effect of the short form

deeds prescribed by statute.

^It is true that the lawyer is supposed to "furnish to the testator or settlor copy" of the

statutory clauses.
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2. Massachusetts Statuory Disability Discretion

Subsection 3 of SECTION 1 of House bill 1648 is designed to

permit a fiduciary to handle the situation where a beneficiary is

either a minor, one not of a certain age, or one who has been

determined by the fiduciary (not by the court) to be unable to

properly care for his property because of advanced age, mental

weakness or physical incapacity.

Under this statutory option, the trustee would be protected in

making distributions to those in the classes above and there would

be no need for guardianship or conservatorship.

Many instruments now are drafted with the stipulation that a

fiduciary may make payments (distributions) "to or for the ben-

efit" of the beneficiary. In other instruments there are detailed

provisions to handle cases of disability or minority.

We see no reason to support this "Disability Discretion" espe-

cially in cases where a person might need a guardian or conser-

vator to insure that the trustee was properly administering the es-

tate. If a testator or trust grantor, after having been fully advised

by independent counsel, wishes to endow his trustee with such

discretion, it is a simple matter indeed and no blanket clause is

necessary or even desirable.

3. Massachusetts Statutory Principal Discretion

Subsection 4 of SECTION 1 of House bill 1648 would make
available a standard clause which, if incorporated in a will or

trust, would give the trustee (normally) very wide discretion to

distribute principal to the "primary beneficiary" (a person enti-

tled to the income currently) or to the spouse or children of the

primary beneficiary.

In many cases a trust or will, or otherwise, provides that a

named person shall receive the income during life, or for a stated

period of time. Such person, the primary income beneficiary, may
or may not ever have any right to receive principal.

The language of this subsection 4 appears to reflect the opinion

of the Supreme Judicial Court in Woodberry v. Bunker, 359 Mass.

239 (1971), where it was held that (fa trustee was given a pov/er to

use part or parts of the principal "as in the opinion of my Trustee

shall be needed for the comfortable support, medical, or nursing

case, or other purposes which seem wise to my Trustees" such a
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clause constituted a judicially enforceable standard (which should

satisfy the Internal Revenue Service) and that it meant that the

beneficiary is to be maintained (by using principal as well as

available income) ''in accordance with the standard of living

which was normal for him before he became a beneficiary of the

trust."

An optional statutory clause would not add to or alter the abil-

ity to include administrative powers or obligations of trustees in

those wills and trusts which require provisions allowing for the

use or distribution of principal, according to a standard, and at the

trustee's discretion.

We do not think that every will or trust necessarily should have

this sort of provision. We reached the conclusion that if the tes-

tator or settlor of a trust wishes to have the trustee given such a

power to use principal, it would be far better for all concerned if it

was spelled out in plain words in the instrument. The court has

approved a broad standard in Woodberry v. Bunker, and, of

course, a much more specific and detailed standard for the guid-

ance of a trustee could be employed by the draftsman.

The Intent of the Testator

It has been said on countless occasions that the intention of a

testator, or the intention of the creator of a trust, is something

which is to be ascertained at the time of a judicial proceeding, by

construing the instrument as a whole. One wonders how the true

intent of anyone can be determined if a will or trust consists of a

number of options, clauses, formulas and other material which is

incorporated by reference. A judge could not be sure a testator

really understood the effect of the document which was executed.

4. Statutory Custodianship Trusts

SECTION 2 of House bill 1648 proposes the creation of

Statutory Custodianship Trusts.

It is said that the need for such "trusts" originates from the

situation which arises when an agent, acting under a mere power
of attorney, learns that the principal who has given such power of

attorney has become incompetent. Under normal conditions, such

a power of attorney terminates when the disability occurs and it is

often necessary to arrange for the appointment of a guardian
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(where there is mental illness) or a conservator, where there is

physical or mental weakness.

Proponents of this section call attention to its similarity to the

present procedure of the Uniform Gifts to Minors Act (General

Laws Chapter 201 A).

It is also said that one of the principal purposes of the proposed

Custodianship Trust is to obviate the necessity of the appoint-

ment of a conservator or guardian for an elderly person who might

become incompetent. One might ponder the question whether the

principal, while competent, was following the methods and results

employed by the ''agent" during the period the Power of Attor-

ney was in force, and if so, who will now be responsible for such

oversight after a custodianship trust automatically comes into

existence.

Many corporate fiduciaries have advertised agency arrange-

ments, under a mere power of attorney, or custodianship accounts

with no trust relationship. It would appear that one purpose of the

"Custodianship Trust" is to retain such business in the event of

incompetency of the customer.

In the case of a wealthy person who has one of these agency

accounts, there is no reason why a provision transforming the ar-

rangement into an automatic statutory trust (with optional trust

authority and powers as already discussed) should be used.

A conservator might be necessary in order to do some estate

planning, or it might well be more preferable to have a family

member act as conservator or guardian.

We fail to see that the idea of Custodianship Trusts is beneficial

to the public in general.

We must again state that there is nothing in the law which

would prevent a person from establishing a trust relationship, aris-

ing out of an agency relationship, upon happening of some event

(such as demonstrated incompetency) but we would not encour-

age the enactment of a statute which would obtain this result

merely by incorporating the idea by reference.

We do not recommend House bill 1648.
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B. CUSTODY — STANDARDS IN CONTESTED
CHILD PLACEMENTS

HOUSE .... (1977) .... No. 2018

AN ACT PROVIDING FOR STANDARDS IN CONTESTED
CHILD PLACEMENTS.

Be it enacted by the Senate and House ofRepresentatives in Gen-
eral Court assembled, and by the authority of the same, as follows:

1 SECTION \. Chapter 208 of the General Laws is hereby

2 amended by inserting, after section 7, the following section:

—

3 Section 7A . Every libel for divorce shall state fully the names,

4 addresses and ages of all minor children of the parties, including

5 any natural, adoptive, or any other children residing with or

6 supported by the parties.

1 SECTION 2. Said chapter 208 is hereby further amended by

2 inserting, after section 16 the following sections:

—

3 Section I6A. In any divorce proceeding in which there is a

4 dispute as to the custody of any child, the court may, upon

5 request of any party or upon the court's own motion, order the

6 family service officer of the court to investigate and file a written

7 report with the court concerning potential custody arrangements

8 for the child. Such investigation, the scope of which shall be

9 defined by the court's order, shall be completed as expeditiously

10 as possible. The family service officer may consult any person

1

1

who may have information about the child or such potential

1

2

arrangements. The court may assess the cost of the investigation

13 against either or both parents. Where the parents are indigent,

14 costs approved by the court shall be paid by the county where the

15 proceeding is held.

16 (b) The written report shall contain a recitation of facts and

17 observafions concerning the child and his potential custody

18 arrangements and shall address itself specifically to those

19 elements enumerated for consideration in section twenty-eight A.

20 The report shall not include medical
,
psychological or psychiatric

21 assessments of the child or either parent unless:
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22 (i) the family service officer is a qualified expert in the field; or

23 (ii) such assessment appears in the report solely as a summary

24 of a written evaluation of a qualified expert in the relevant field.

25 The written evaluation shall be signed by such expert or, if the

26 expert is unavailable, his supervisor, and appended to the body of

27 the report. The summary shall contain explanations of the

28 meaning of technical terms used in the evaluation.

29 The report shall not contain recommendations concerning the

30 disposition of the case. The report shall be used by the court as an

31 aid in making its determination. The family service officer shall

32 make available to all counsel of record the names and addresses

33 of all persons from whom informafion was obtained.

34 (c) Written reports filed pursuant to this section shall not be

35 pubHc records. Upon request of counsel the court shall permit

36 counsel to examine the written report prior to the hearing under

37 such conditions as the court may impose.

38 Section 16B. In any proceeding for separate support, divorce

39 or modification of a prior custody order or decree, except those in

40 which an agreement providing for support, custody and visitadon

4

1

of the child has been submitted and approved in its entirety by the

42 court according to the provisions of section twenty-eight A, the

43 court may, in its discretion appoint independent counsel to

44 represent the interests and guard the rights of the child. Said

45 counsel shall investigate the facts with the assistance of the family

46 service officer of the court. Said counsel, together with the family

47 service officer, shall inform the child, in a manner appropriate to

48 the child's ability to understand, of the content and meaning of

49 any court order or decree, any parental agreement, or any

50 substantial modification thereof. The compensation of said

5

1

counsel shall be fixed by the court and the court shall assess all

52 costs, fees and disbursements incurred as a result of his

53 appointment against either or both parents. Where the parents

54 are indigent, said costs, fees and disbursements shall be paid by

55 the county where the proceeding is held upon certificate by a

56 judge to the county treasurer.

1 SECTION 3. Section 19 of said chapter 208, as appearing in

2 the Tercentenary Edition, is hereby amended by striking out, in

3 line4, the words "expedient and for their benefit" and inserting in

4 place thereof the words:— in their best interests, in accordance

5 with the provisions of section twenty-eight A.
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1 SECTION 4. Said chapter 208 is hereby further amended by

2 striking section 28, as appearing in the Tercentenary Edition, and

3 inserting in place thereof the following sections:

—

4 Section 28A . Where a dispute exists as to the custody of any

5 child, the court shall, upon a decree of divorce or an order issued

6 under section twenty A, or an order relative to the care, custody

7 and maintenance of minor children issued under section thirty-

8 two of chapter two hundred and nine, determine such custody in

9 accordance with the best interests of the child. In determining the

10 best interests of the child:

1

1

(a) maintenance of continuity in an environment that meets

1

2

the child' s emotional and physical needs shall be considered to be

13 in the child's best interests, and

14 (b) the court shall consider the interaction and emotional

15 relationship of the child with his parent or parents, his siblings

16 and any other person who may significantly affect the child's

17 growth and development.

18 In making its determinations under this section, the court shall

19 consider all relevant evidence, including but not limited to:

20 (i) the preference of the child as to his custodian, whether

2

1

expressed directly or indirectly, if the court is satisfied that such

22 child's expression genuinely reflects his wishes;

23 (ii) the duration of the child's present and past living

24 arrangements and his inter-relationship with his school and

25 community;

26 (iii) the presence or absence of mental or physical conditions

27 that affect parental capacity to relate to and care for the child;

28 and

29 (iv) the likelihood that a particular custody arrangement

30 would jeopardize the child's physical health or impair his

31 emotional development.

32 The court shall not consider conduct of a proposed custodian

33 that does not affect the ability of such proposed custodian to care

34 for the child.

35 The court's determination of custody shall be accompanied by

36 the court's written opinion of the best interests of the child.

37 Section 28B. The court may, where appropriate to the child's

38 age and ability to understand, meet with the child in chambers to

39 acquaint itself with the child, and to ascertain, if possible, the

40 child's preference as to his custodian. The court shall permit the

41 child's counsel, if any, to be present at the meeting. Counsel for
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42 either parent shall not be permitted to interview any child without

43 the presence of the child's counsel, if any, or the prior approval of

44 the court where there is no such counsel.

45 Section 28C. Where no dispute exists as to the custody of any

46 child, the parents may submit an agreement which contains

47 suitable provisions for custody, support, and visitation of the

48 child for review by the court. The agreement may provide for

49 joint legal custody with physical custody in either party. The
50 court may approve such agreement, in whole or in part, if it

51 determines that the child's best interests, as set forth in section

52 twenty-eight A, will be served thereby, and that the agreement

53 fulfills the requirements of section twenty-eight E and twenty-

54 eight G , or the court may request that the parties submit a revised

55 agreement. The court may meet with the child in chambers as

56 provided in section twenty-eight B before making its determina-

57 tion. Upon its approval of a parental agreement, the court shall

58 inform the child, in a manner appropriate to the child's ability to

59 understand, of the content and meaning of the agreement or any

60 substantial modification thereof.

61 Section 28D. If, after a hearing, the court makes either the

62 findings under paragraph (a) or the findings under paragraph (b),

63 it may, if the best interests of the child as provided in section

64 twenty-eight A so require, order custody awarded to a third

65 party:

66 (a) the child is sufi'ering serious physical or emotional injury as

67 a result of parental abuse or neglect and the child cannot be

68 adequately protected by the provision of social services;

69 (b) (i) prior to the proceeding for divorce or separate support,

70 the child has been in custody of a person acting as a parent with

7

1

the consent of either natural or adoptive parent or by court order;

72 and

73 (ii) the child has been so successfully integrated into the family

74 of the person acting as parent that he looks to that custodian for

75 guidance, discipline, the necessities of life and parental love,

76 affection and comfort; and

77 (iii) the natural or adoptive parents have failed to maintain a

78 significant parent-to-child relationship with the child so situated;

79 and

80 (iv) a change of environment would be disruptive and would
81 jeopardize the child's physical health or significantly interfere

82 with his emotional well-being.
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83 Custody may only be awarded to a third party under paragraph

84 (b) who is acting as a parent under subparagraphs (i) and (ii) of

85 paragraph (b).

86 Section 28E. (a) A parent not granted custody of the child is

87 entitled to such reasonable visitation as will enable the child and

88 the non-custodial parent to maintain a meaningful parent-

89 to-child relationship, unless the court finds, after a hearing, that

90 visitation by the parent would jeopardize the child's physical

91 health or seriously impair his emotional development. The court

92 shall consider the age of the child, the child's relationship to the

93 non-custodial parent prior to the commencement of the action,

94 and the proposed locations and circumstances of the visits in

95 determining what is reasonable visitation.

96 (b) The court may modify an order granting or denying

97 visitation rights whenever modification would serve the best

98 interests of the child. The court may restrict or deny visitation

99 rights if it finds that the visitafion is likely tojeopardize the child's

100 physical health or seriously impair his emotional development. In

101 the absence of mitigating circumstances, a finding by the court

102 that the non-custodial parent has repeatedly failed to visit the

1 03 child may be deemed evidence of sufficient lack of interest in the

104 child to warrant the restriction of visitation rights on the grounds

105 that such conduct may seriously impair the child's emofional

106 development.

107 (c) The custodial parent or a third party designated by the

1 08 custodial parent shall have the child available for visitation by the

1 09 non-custodial parent at such times and places and in such manner

1 10 as the court directs. Unless otherwise ordered or agreed to, the

1 1

1

non-custodial parent shall be responsible for transportation and

1 12 other costs of the visits. Upon a finding of an unwarranted denial

113 or interference with duly ordered or agreed to visitations by the

1 14 custodial parent, the court may order counseling and conciliation

115 for both parents, may order counseling for the child, may appoint

116 a third party to ensure visitation is properly carried out, may
1 17 order substitute visits, and may fine either or both of the parents

118 in an amount not in excess of two hundred dollars. The court

1 19 shall assess fees, costs and disbursements incurred pursuant to

120 this subsection against either or both parents. Where the parties

121 are indigent, costs, fees and disbursements shall be paid by the

1 22 county where the proceeding is held upon certificate by ajudge to

123 the county treasurer.
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124 Section 28F. Either parent or a third party as next friend in

1 25 behalf of the child may file a motion for modification of a custody

126 order, decree or agreement.

127 (a) A party seeking a modification of a custody decree shall

128 submit, together with his moving papers, an affidavit setting forth

129 facts supporting the requested order for modification and shall

1 30 give notice together with a copy of his affidavit to other parties in

1 3

1

the proceeding, who may file opposing affidavits. The court shall

132 deny the motion unless it finds adequate cause for hearing the

133 motion is established by the affidavit, in which case it shall set a

134 date for a hearing on why the requested order or modification

135 should not be granted.

136 (b) The court shall not modify a prior custody decree so as to

1 37 change the established custodial environment of a child unless it

138 finds, upon the basis of facts or conditions that have arisen since

139 the prior decree or that were unknown to the court at the fime of

140 the entry of the prior decree, that a substantial change has

141 occurred in the circumstances of the child or his custodian, or

1 42 that the modification is necessary to preserve the physical , mental

143 or emotional well-being of the child. In applying these standards,

144 the court shall retain the custody arrangement ordered pursuant

1 45 to section twenty-eight A or agreed to pursuant to section twenty-

146 eight C, unless:

147 (i) the custodian agrees to the modification;

148 (ii) the child has been integrated into the family of the

149 petitioner; or

150 (iii) the child's present environment jeopardizes his physical

151 health or significantly interferes with his emotional well-being

152 and the harm likely to be caused by a change in environment is

153 outweighed by the advantages of a change to the child,

154 Paragraph (b) of section twenty-eight E shall apply to

155 modification of visitation arrangements.

156 (c) No mofion for the modification of the custody order,

157 decree or agreement shall be heard earlier than one year after

158 disposition of the original divorce decree or prior motion,

159 whether or not the prior motion was granted, unless the court

160 determines on the basis of affidavits, that there is reason to

161 believe that the child's present environment may jeopardize his

162 physical health or significantly interfere with his emotional well-

163 being.

164 (d) Fees and costs shall be assessed against a party seeking
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165 modification if the court finds that the modification action is

166 vexatious and constitutes harassment.

167 Section 28G . (a) In a proceeding for a divorce the court may
168 order either or both parents to pay an amount reasonable and

169 necessary for child support without regard to marital misconduct,

170 after considering all relevant factors, including:

171 (i) the financial resources and needs of the child;

172 (ii) the financial resources and needs of the custodial parent;

173 (iii) the standard of living the child would have enjoyed had his

174 parents not divorced or separated;

175 (iv) the physical and emotional condition of the child and his

176 educational needs; and

177 (v) the financial resources and needs of the non-custodial

178 parent.

179 (b) For the purposes of this section, the attainment of the age

180 of majority shall not be conclusive of emancipation and financial

1 8

1

independence of the child . The court may determine that an order

1 82 continuing the obligation to support beyond the age of majority is

183 warranted by the needs and circumstances of the child. No order

184 may continue beyond the child's twenty-first birthday. In making

185 such a determination, the court shall consider all relevant factors

186 including but not limited to:

187 (i) the child's continued residence with a parent;

187 (ii) the continued exercise of control by the parent over the

189 child;

190 (iii) the child's attendance at an educational institution;

191 (iv) the financial resources and obligations of each parent; and

192 (v) the child's age.

193 The burden of establishing the status of emancipation and

194 financial independence by competent evidence shall be on the

195 party making such assertion.

196 (c) In case of a mentally or physically disadvantaged child,

197 if the court, after considering the factors set forth in subsection

1 98 (a) deems it appropriate, the court may order support to continue

199 beyond the age of majority. No order may continue beyond the

200 child's twenty-first birthday.

201 Section 28H. In making an order or decree relative to the

202 custody of a child pending a controversy between his parents, or

203 relative to their final custody, the rights of the parents shall, in the

204 absence of misconduct, be held to be equal, and in making a

205 determination as to the custody of any child, there shall be no
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206 presumption relative to the parenting abilities of either party on

207 the basis of sex or employment.

1 SECTION 5. Section thirty-one of chapter two hundred and

2 eight of the General Laws is hereby repealed.

1 SECTION 6. Section thirty-two of chapter two hundred and

2 nine, as appearing in Section 44 of chapter 400 of the acts of 1975,

3 isherebyamendedby inserting after the word "require, "in line 15

4 the following words:— Any order relative to the care, custody

5 and maintenance of minor children made under this section shall

6 be made in accordance with sections twenty-eight A through

7 twenty-eight H of chapter two hundred and eight.

1 SECTION 8. Chapter 215 of the General Laws is hereby

2 amended by inserting, after section 30A, the following section:

—

3 Section SOB. (a) The probate court shall give priority to any

4 proceeding involving a genuine dispute over custody, in

5 connection with a libel for divorce or a petition for separate

6 support, upon the filing of affidavits signed by both parties and

7 their attorneys stating that an irreconcilable conflict exists as to

8 the custody of the child.

9 (b) If the court determines that a public hearing may be

10 detrimental to the child's welfare, the court may exclude the

1

1

public from a custody hearing, but may admit any person who
12 has a direct and legitimate interest in the particular case or a

1

3

legitimate education or research interest in the work ofthe court.

1 SECTION 9. Section 56A of said chapter 215, as appearing in

2 the Tercentenary Edition, is hereby amended by striking out, in

3 line 6, the word "sixteen" and inserting in place thereof the

4 words:— sixteen and sixteen A.

Custody Matters

The position of the Judicial Council on House bill 2018 of 1977 is

as follows:

SECTION 1 . Names of parties and children in divorce petitions.

We oppose this provision for the reason that no
legislation is accessary nor useful under existing

practice.
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SECTION 2. Investigations and Reports prior to Child Custody
adjudications and appointment of child advocates.

We oppose this provision for reasons hereinafter

stated in this Report.

SECTION 3. Amending section 19 ofChapter 208 of the General

Laws.

We recommend the enactment the substance of

section 3 as set forth in House bill 2018.

SECTIONS 4-9. Child Custody and Related Matters

We oppose sections 4-9 inclusive for the

reasons hereinafter stated in this Report.

Investigations and Reports

It is doubtful whether there is any proceeding in a court which is

more volatile, more emotional and more demanding of the wisdom
of Solomon than the child custody case.

SECTION 2 of the bill proposes that a family service officer shall,

on request, make an investigation and report in every custody con-

troversy.

In those Probate Courts which have family service officers, there

is usually a long list of cases which might possibly benefit from an

investigation under the present law. There is neither time, nor

personnel, nor resources to conduct the idealistic kind of in depth

investigation that seems to be required by this legislative proposal.

It is also to be noted that the cost of such investigations, for those

unable to pay, (and this includes a great percentage of cases) would

be borne by the county where the case was pending. Such costs

where justified should be borne by the Commonwealth in any event,

since the costs of the judicial system should be borne by the Com-
monwealth.

The second part of SECTION 1 (lines 38-56) establishes another

social service function which the sponsors of the bill assume will

protect the child or children which are the subject of the custody

controversy. By this proposal a judge could appoint an independent

counsel to "represent the interests and guard the rights of the

child."

The child's counsel, who is to be compensated with county funds

in cases of indigency, would act in concert with the probate family

service officer to explain the meaning of any court order or decree.
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Again, this idealistic approach fails to take into consideration the

realities of the judicial system, the time which is available for any

given case, the personnel and the costs of this kind of social service.

The Judicial Council has previously commented upon legislation

of this kind. In our 50th Report in 1974 at page 94 we said:

To recommend a child advocate lawyer in custody cases will mean, in

most cases, that the public will be asked to pay the bill for the services

and expenses of such advocates, if granted the right to represent the

child as another party to the proceeding, the advocate must be given

funds for investigation or the procedure is a disgraceful sham.

We cannot be blind to the realities of the overworked and under-

paid public defenders who now seek valiantly (and not always suc-

cessfully) to keep pace with the huge caseloads of criminal business

with which they have to deal. We have no real assurance as to the

present ability of a limited number of child advocate counsel to

function adequately in protection cases under General Laws Chap-

ter 1 10, sections 29 and 29A.

Possibly the kind of pilot program of child advocacy which we
suggested in 1974 might be attempted with a federal grant, and on an

experimental basis. The probate judge does not now lack power to

appoint an investigator or a guardian-ad-litem in custody controver-

sies.

For meaningful child advocacy before a court, and this is not the

work of a social worker, the attorney must have adequate time to

investigate and prepare the case and must be sufficiently know-

ledgeable about children and their development to determine what

information is needed. The attorney for the child must have a realis-

tic grasp of household economics, education, emotional distur-

bances, physical health, the tax laws, psychology and a host of other

concerns. It is better to be selective in a pilot program than to be

superficial and to hold out an empty promise of independent advo-

cacy where there is no real capacity to furnish service.

Perhaps the parents of children who seek a divorce should be

obliged to enter a counseHng program such as that provided for those

with an alcohol addiction problem who are arrested for driving under

the influence. We cannot recommend what appears to be only an

empty gesture in the existing state of things.

Correction in Chapter 208, Section 19

SECTION 3 of House bill 2018 is a proposal to amend Section 19

which now reads as follows:
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§19. Custody of Children During Pendency.

The court may in like manner, upon application of either party or a next

friend in behalf of the minor children of the parties, make such order

relative to the care and custody of such children during the pendency of

the action for divorce as it may consider expedient andfor their benefit.

We agree with the proposed change to strike out "expedient and

for their benefit" and insert in place thereof the words "in their best

interests." We recommend the following draft act.

1978 DRAFT ACT
AN ACT PERTAINING TO CUSTODY OF CHILDREN PENDING

DIVORCE

Be it enacted by the Senate and House of Representa-

tives in General Court assembled and by the authority of

the same, as follows:

SECTION 1. Section 19of Chapter 208 as appearing in

the Tercentenary Edition, is hereby amended by striking

out, in line 4 the words "expedient and for their benefit"

and inserting in place thereof the words: "in their best

interests."

Disputes as to Custody upon Divorce

SECTION 4 of House bill 2018 has three totally unacceptable

features in the proposed Section 28A:

( 1

)

It divests the probate judge of a significant portion of

his discretionary power to decide child custody dis-

putes.

(2) It substitutes for a judicial inquiry a collection of

elastic concepts which are put forth as the basis on

which the "best interests of the child" must be de-

termined (along with "all relevant evidence").

(3) It is a breeding ground for endless pettifoggery, appe-

als and prolonged legal proceedings.

We do not have a perfect method of determining what in the last

analysis is in the "best interests of the child." We do have, and we
do need, a judicial officer to make a decision, on the basis of the

evidence available under the reality of the Probate Court system, as

to what these interests might be.
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It would not do to lose sight of the fact that the parents often differ,

sometimes violently, as to custody questions. Parents often use

children as pawns for insidious games which sometimes relate to

financial concerns, to a desire for revenge or to an insecure emo-

tional or mental condition on the part of one or both of the parents.

Out of the divorce morass, the bickering of the parents and the

damaged emotions of the children, the probate judge is supposed to

make a binding legal decision.

Interview of the Child

A proposed amendment to Chapter 208, that is Section 28A (lines

37 to 44 of the bill), would appear to permit the probate judge to

confer with the child in chambers. We do not think that such author-

ity depends on legislative permission. A conference in chambers,

where desirable, is something which is within the discretion of the

judge in the quest for truth and the just disposition of the matter.

We have already indicated that unless there is a willingness on the

part of the General Court to make very substantial funds available,

the concept of an attorney (at public expense) for the child in a

divorce proceeding is an empty gesture.

If No Custody Dispute Exists

The provision of the bill (House bill 2018) designated "Section

28C" is a further constriction ofthe judicial discretion. It introduces

the concept of "joint legal custody" by written agreement of the

parents "with physical custody in either party.
'

' It then requires the

court to subject the written agreement to a series of tests and

standards (Sections 28A, 28E and 28G of this bill) which promise to

turn many of the already emotion packed custody proceedings into

nightmares.

The Nature of a Custody Judgment

In the analysis of this bill, both with regard to the sections im-

mediately under consideration and with regard to the bill as a whole,

it would appear that the intent of the proponents is to establish what

we presume are thought to be appropriate standards to be used in the

decision making process which leads to the ultimate entry of a

judgment of the court awarding custody.

Some of these standards are interests. For example, if the court
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finds in a given case that a child has been living with foster parents,

or a third party, and:

. . . the child has been 5o successfully integrated into the family of the

person acting as parent that he looks to that custodian for guidance,

discipline, the necessities of life and parental love and the natural or

adoptive parents have failed to maintain a significant parent-to-child

relationship with the child so situated and a change of environment

would be disruptive and v^ou\djeopardize the child's physical health or

significantly interfere with his emotional well being

custody could be taken away from the natural or adoptive parents

and awarded to a third party, thereby terminating the parental rights.

Each of the words in italics in the above extract from the bill is

sufficient to trigger a bitter legal dispute and require the court to hear

evidence in depth on the particular points, to make findings on those

points and to be sure that the evidence is in the record, that it

supports the findings and justifies the ultimate judgment.

If counsel for the father disputes even the word "so" in the above

extract, or the quality of the "guidance, discipline" or "parental

love," or whether or not a relation was "significant," or whether

something was "disruptive" the proceedings could be extended,

appeals could follow and the failure of the judge to follow the exact

language of the wonderfully proposed statute would be cited as the

reason.

- Analogy to the Alimony Statute

Section 34 of Chapter 208 of the General Laws was most recently

amended in 1975 so that it now reads as follows:

§34.

Upon a divorce or upon motion in an action at any time after a

divorce, the court may make ajudgment for either of the parties to pay

alimony to the other. In addition to or in lieu of a judgment to pay

alimony, the court may assign to either the husband or wife all or any

part of the estate of the other. In determining the amount of alimony, if

any, to be paid, or in fixing the nature and value of the property, if any,

to be assigned, the court, after hearing the witnesses, if any, of each

party, shall consider the length of the marriage, the conduct of the

parties during the marriage, the age, health, station, occupation,

amount and sources of income, vocational skills, employability, estate,

liabilities and needs of each of the parties and the opportunity of each

for future acquisition of capital assets and income. The court may also

consider the contribution of each of the parties in the acquisition,

preservation or appreciation in value of their respective estates.
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The effect of this statute as amended is interesting. In Bianco v.

Bianco, 1976 A.S. 2702, the Supreme Judicial Court declared that

the power of the probate judge to make fair and just assignment of

the spouses property in a divorce action must be exercised with due

regard to the various tests or standards found in the statute. The
issue here is, of course, money, and in the event ofa contest, counsel

for the parties can be expected to use great ingenuity to sustain their

respective positions. While not all cases will be appealed, if it should

be made to appear from the opinion of the judge, or from the nature

of his decision, that he may not have considered the element of

"vocational skills" of the wife, or "conduct of the parties during the

marriage" or other tests in the statute, there is a basis for appeal. In

most cases there is no record of evidence.

The Supreme Judicial Court has said that "the record must show
beyond doubt that the judge considered all the factors set forth by

the statute."

In the case of Putnam v. Putnam, 1977 A. A.S. 16, the Appeals

Court held that the report ofthe probate judge did not furnish a basis

for thejudgment on the alimony question and the case had to be sent

back so that a record could be made indicating not only that thejudge

considered the various tests, but that there was evidence (facts)

upon which findings could be made.

In other cases which have reached the Appeals Court, it was
alleged that the judge did not consider all the tests of the statute but

in these cases there was no transcript or summary of the evidence

which made it impossible for the Appellate Court to make any

decision at all.

Some cases do not show the tests were applied; other cases might

give an indication or a recitation that the statutory tests were consi-

dered but there may be no showing in them that evidence was
presented on these matters.

Statutes such as Chapter 208, Section 34 add to the burden of the

courts but more than this, they add to the length of time required to

deal with each case. This, in turn, clogs the courts and creates

backlogs and spurs a cry for "judicial reform."

We do not take the position that a probate judge should not

consider various relevant factors (such as those found in Section 34

of Chapter 208) in making his legal judgment. We say that such close

regimentation is inappropriate and has several undesired side ef-

fects. Probate judges might well benefit from additional seminars
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dealing with the various aspects of their regular business, but the

judicial decision should be arrived at independent of a complicated

set of tests or standards which are subject to different interpretations

by different people.

With the experience which has been gained with respect to the

alimony statute, we cannot recommend that an even more ritualistic

and complicated set of tests must be applied to the custody decision

as if it were some sort of exact scientific experiment which would

always end in a "correct" result if the right buttons were pushed,

and the proper chemicals were mixed in correct quantities.

Conclusion

It comes to this. After listening to the parents, the lawyers, the

social workers, the psychologists, the neighbors and even the con-

fused young people, a judge has to make a decision as to what that

judge, on the basis of independent judgment, thinks "is in the best

interests of the child."

We must preserve this judicial decision making process and we
must not engraft the kind of strangulation that is called for in this bill.

Much of what is in this proposed legislation is completely un-

necessary, as it is already clear from many decisions of the Supreme

Judicial Court that the probate judge has inherent powers to deal

effectively with child custody cases.

It can hardly be argued tmat the litany ofproposed custody tests is

objective. The proposal, at best, sets forth a schedule of matters

which are in the realm of mere speculation and opinion.

To enact this bill would be a serious mistake.
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III. CRIMINAL LAW AND PROCEDURE
A. PORTRAYAL OF CRUELTY TO ANIMALS

HOUSE .... (1977) .... No. 2006

AN ACTTO DISCOURAGE CRUELTY TO ANIMALS IN THE
PRODUCTION OF COMMERCIAL VISUAL ENTERTAIN-
MENT MATERIALS.

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1. For the purpose of this act:

2 a. ''Commercial Visual Entertainment Material" (CVEM) shall

3 mean any motion picture film, videotape, live television

4 broadcast or other means of projecting moving visual images

5 prepared for the purpose of making a profit. CVEM shall not

6 include documentary material. "Documentary material" is any

7 motion picture film, videotape, live television broadcast, or other

8 means of projecting moving visual images which depict natural

9 conditions as they occur, without staging for the purpose of

10 filming.

11 b. "Distributor" shall mean any natural person, corporation,

12 or other legal entity, engaged in the sale or lease of CVEM for the

13 purpose of making a profit.

14 c. "Exhibitor" shall mean any natural person, corporation, or

15 other legal entity, who displays, broadcasts, or causes to be

16 displayed or broadcast, any CVEM for purpose of making a

17 profit.

18 d. "Animal" shall mean all vertebrates, excluding man.

1 SECTION 2. The attorney general, or any organization for

2 the protection of animals incorporated under the laws of this

3 Commonwealth, may maintain an action under the provisions of

4 this act in the Superior Court for the county wherein the alleged

5 violation of this act occurred, or wherein the defendant is located,

6 resides, pr conducts business. A distributor shall be considered to

7 have conducted business in any locality wherein CVEM
8 distributed by him is exhibited.
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1 SECTION 3. It shall be a violation of this act for any

2 distributor or exhibitor to sell, lease, display or broadcast, or

3 cause to be sold, leased, displayed or broadcast, any CVEM
4 filmed, taped, or broadcast after January 1, 1978 which:

5 a. Contains any effects or scenes created by the use of any

6 contrivance, apparatus, or by any other means, which results, or

7 creates a substantial danger of resulting, in such cruel and abusive

8 treatment of an animal that, had the effect or scene been created

9 by such means in the Commonwealth, it would have constituted a

10 violation of any law of the Commonwealth concerning the

11 protection of animals. Such contrivances shall include but not be

12 limited to any mechanism designed to trip an animal.

13 b. Contains any effects or scenes created by the killing of an

14 animal.

1 SECTION 4. In any action brought under the provisions of

2 this act the plaintiff has the initial burden of demonstrating that

3 upon viewing the film, tape or broadcast a reasonable man could

4 believe that the effect complained of was created in a manner

5 prohibited by this act. If plaintiff meets this initial burden,

6 defendant incurs the burden of producing evidence concerning

7 the techniques employed in creating the effect. Defendant may
8 meet this burden by producing a signed, sworn affidavit from the

9 person or persons responsible for creating the effect, detailing the

10 techniques used. If defendant meets his burden, plaintiff has the

11 ultimate burden of establishing by a preponderance of the

12 evidence that the complained of exhibition or distribution was in

13 violation of the provisions of this act.

1 SECTION 5. Any party entitled to bring an action under the

2 provisions of this act may request injunctive or declaratory relief.

3 Pending final determination of the action a preliminary

4 injunction may be granted against exhibition or distribution of

5 the subject CVEM, but such preliminary injunction may be issued

6 only after notice and an opportunity to be heard are afforded the

7 defendant. To obtain a preliminary injunction plaintiff must

8 allege that the subject CVEM is either currently or will in the

9 immediate future be exhibited or distributed in the Com-
10 monwealth, and it must appear that the plaintiff has a substantial

11 likelihood of prevailing on the merits of his claim. •
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1 SECTION 6. Any contract for the exhibition or distribution

2 of any CVEM found to contain visual effects prohibited by this

3 act shall be unenforceable by any party to such contract.

House bill 2006 is identical to House bill 1587 of 1976 which was

investigated by the Judicial Council in that year. In our 52nd Report

of 1976, at 128, the Council set forth the reasons why we were

"constrained to oppose its enactment."

House bill 2006 seeks to prevent the selling, leasing, or exhibition

of films, video tapes, broadcasts or other means of projecting visual

effects that portray cruelty to animals. The validity of such a statute

depends upon the preservation of public morals which the ''com-

mission of cruel and barbarous acts [upon animals] tends to cor-

rupt." Commonwealth v. Turner, 145 Mass. 296, 14 N.E. 130

(1887). House bill 2006 prohibits only visual entertainment that

portrays the actual cruelty, abusive treatment or death to animals or

situations which create a substantial danger of these results. Such a

prohibition does not include special cinematographic effects which,

although not resulting in actual cruelty or death to animals, certainly

appear realistic to the viewer.

Thus, the Council concluded, "why should we not be as alarmed

by the realistic portrayal of animal suffering which results from

harmless techniques as by those scenes which result in actual harm
to the animals?" Therefore, to be valid, a bill prohibiting the por-

trayal of cruelty to animals in visual entertainment must encompass
simulated, as well as actual, cruelty to animals.

The Judicial Council opposes House bill 2006 on additional

grounds as well. Specifically, we are concerned by section 1(d) of

the bill which expressly excludes humans from its protection. We
believe this exclusion to be inappropriate. Indeed, "at a time when
violence to humans pervades all forms of visual entertainment" a

bill such as House bill 2006 should seek to protect humans as well as

animals. As a result of this shortcoming, we find the bill to be

inadequate.

Notwithstanding the above criticisms, the Judicial Council be-

lieves that the enactment of House bill 2006 would pose serious

problems of enforcement. Section 3(a) of the bill contains the phrase

"had the effect or scene been created by such means in the Com-
monwealth." Such language indicates that the bill is designed to

protect against scenes portraying cruelty to animals which were

created outside Massachusetts being presented or distributed within
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our jurisdiction. Consequently, the statute would be very difficult to

enforce. In prosecuting violations of this statute, the initial problem

would be obtaining jurisdiction over a foreign defendant. This could

be a very time consuming and, in some cases, futile process.

Yet, even if jurisdiction over the defendant is obtained, the bur-

den of proof requirements of section 4 of the bill present additional

obstacles. Under section 4, the plaintiff has the initial burden of

showing that a reasonable person, upon viewing the presentation,

could believe that the scene or effect in question was prohibited by

this bill. Obviously, this is a very light burden which could be easily

satisfied. The defendant would then be required to rebut this asser-

tion by producing evidence concerning the techniques employed in

creating the effect. Once these preliminary steps are satisfied, the

ultimate burden would be on the plaintiff, who would be either the

Attorney General or the Massachusetts Society for the Prevention

of Cruelty to Animals, to prove by a preponderance of the evidence

that a violation of this act did occur. This burden would be extremely

difficult to overcome with an out-of-state defendant. With a great

percentage of filming being done either on the west coast or ''on

location" throughout the world, the time and expense which would

be involved in gathering evidence, producing witnesses and similar

pre-trial procedures would be tremendous, if not prohibitive.

As noted in the 52nd Report, "the sentiment of this bill is admira-

ble." However, for the reasons discussed above, the Judicial Coun-

cil finds House bill 2006 deficient and opposes its enactment.

IV. PROPERTY
A. EMINENT DOMAIN—UNIFORM EMINENT DOMAIN CODE

HOUSE .... (1977) .... No. 3752

AN ACT ESTABLISHING A UNIFORM EMINENT DOMAIN
CODE

Be it enacted by the Senate and House ofRepresentatives in Gen-

eral Court assembled, and by the authority of the same, as follows:

I ARTICLE I
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2 GENERAL PROVISIONS AND DEFINITIONS

3 Sec.

4 101. Short Title.

5 102. Scope of the Code.

6 103. Definitions.

1 104. Agreement on Compensation and Other Relief.

8 105. Compliance with Federal Requirements.

9 Section 101. Short Title.

10 This Act may be cited as the "Uniform Eminent Domain
11 Code."

12 Section 102. Scope of the Code.

13 (a) This Code provides standards for the acquisition of

14 property by condemnors, the conduct of condemnation actions,

15 and the determination of just compensation. It does not confer

16 the power of eminent domain, and does not prescribe or restrict

17 the purposes for which or the persons by whom that power may
18 be exercised.

19 (b) This Code supplements the law of this state relating to the

20 acquisition of property and to the exercise of the power of

2

1

eminent domain. In the event of conflict between this Code and

22 any other law with respect to any subject governed by this Code,

23 this Code prevails.

24 Section 103. Definitions

.

25 As used in this Act:

26 (1) "action" means condemnation action;

27 (2) "appraisal" means an opinion as to the value of or

28 compensation payable for property, prepared by or under the

29 direction of an individual qualified by knowledge, skill,

30 experience, training, or education to express an opinion as to the

31 value of property;

32 (3) "business" means a lawful activity, whether or not for

33 profit, other than a farm operation, conducted primarily for the

34 purchase, sale, lease, rental, manufacture, processing, or

35 marketing of products, commodities, or other property, or for

36 providing services;

37 (4) "condemn" means to take property under the power of

38 eminent domain;

39 (5) "condemnation action" includes all acts incident to the

40 process of condemning property after commencement of suit;

4

1

(6) "condemnee' ' means a person who has or claims an interest
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42 in property that is the subject of a prospective or pending

43 condemnation action;

44 (7) "condemnor" means a person empowered to condemn;

45 (8) "costs" means the reasonable fees, charges and expenses

46 necessarily incurred in an action, including the fees and charges of

47 expert witnesses, the cost of transporting the court and jury to

48 view the premises, and other recoverable costs;

49 (9) "court" means a [ ] court of this state, and

50 includes, when the context requires any [judge] [justice] of the

51 court;

52 (10) "crops" means any form of vegetation intended to be

53 removed and used or sold for commercial purposes, including

54 grass, flowers, fruits, vegetables, trees, vines, and nursery stock;

55 (11)' 'farm operation' ' means any activity conducted primarily

56 for the production of one or more agricultural products or

57 commodities, including timber, for sale or home use, and

58 customarily producing those products or commodities in

59 sufficient quantity to be capable of contributing materially to the

60 operator's support;

61 (12) "improvement" includes any building or structure, and

62 any facility, machinery, or equipment that cannot be removed

63 from the real property on which it is situated without substantial

64 damage to the real property or other substantial economic loss;

65 (13) "lien" means a security interest in property arising from

66 contract, mortgage, deed or trust, statute, common law, equity,

67 or creditor action;

68 (14) "litigation expenses" means the sum of the costs,

69 disbursements, and expenses, including reasonable attorney,

70 appraisal, and engineering fees, necessary to prepare for

71 anticipated or participation in actual court proceedings;

72 (15) "local public entity" means a public entity other than the

73 State;

74 (16) "person" includes a natural individual, partnership,

75 corporation, association, other legal or fiduciary entity, and a

76 public entity;

77 (17) "person property" means any property other than real

78 property;

79 (18) "property" means an interest in real or personal property

80 under the law of this State;

81 (19) "real property" means land and any improvements upon

82 or connected with land; and includes an easement, servitude, or
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83 other interest therein; and

84 (20) ''work" includes construction, alteration, repair; remodel-

85 ing, excavation, demolition, rehabilitation, relocation and

86 landscaping.

87 Section 104. Agreement on Compensation and Other Relief.

88 At any time before or after commencement of an action, the

89 parties may agree to and carry out according to its terms a

90 compromise or settlement as to any matter, including all or any

91 part of the compensation or other reUef.

92 Section 105. Compliance with Federal Requirements.

93 Notwithstanding any provision of this Code, a condemnor may
94 comply with any federal statute, regulation, or policy prescribing

95 a condition precedent to the availability or payment of federal

96 financial assistance for any program or project which the

97 condemnor is authorized to exercise the power of eminent

98 domain.

99 ARTICLE II

100 POLICIES GOVERNING LAND ACQUISITION

101 Sec.

102 201. Application ofArticle.

103 202. Negotiation and Appraisal.

104 203. Offer to Purchase at Full Appraised Value.

105 204. Payment or Deposit Before Surrender of Possession.

106 205. Notice to Terminate Occupancy.

107 206. Rental Basis for Continued Occupancy.

108 207. Coercive Action Forbidden.

109 208. Offer to Aquire Uneconomic Remnant.

1 10 209. Acquisition of Improvements to be Removed.

1 1

1

210. Compensation for Tenant-Owned Buildings and

112 Structures.

113 211. Expenses Incidental to Transfer of Title.

114 212. Waiver.

115 213. Takings Without Condemnation Action.

116 214. Interpretation and Effect ofArticle.

1 17 Section 201 . Application ofArticle.

118 (a) In order to encourage and expedite the acquisition of

1 19 property by agreement, to avoid litigation and relieve congestion

120 in the courts, to assure consistent treatment of owners, and to
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1 2

1

promote public confidence in practices and procedures relating to

122 the acquisition of property for public use, a condemnor, when

123 acquiring property, shall comply with applicable provisions of

1 24 Sections 202 through 211.

125 (b) Sections 202 through 211 apply to the purchase and

126 acquisition of materials, supplies, equipment, or other personal

127 property only if the condemnor determines to exercise its power

128 of eminent domain with respect to that property.

129 Section 202. Negotiation and Appraisal.

130 (a) A condemnor shall make every reasonable and diligent

131 effort to acquire property by negotiation.

132 (b) Before initiating negotiations, the condemnor shall cause

133 the property to be appraised to determine the amount that would

134 constitute just compensation for its taking. The owner or his

135 representatives shall be given a reasonable opportunity to

136 accompany the appraiser during his inspection of the property.

137 Section 203. Offer to Purchase at Full Appraisal Value.

138 (a) Before initiating negotiations for the purchase of property,

139 the condemnor shall establish an amount which it believes to be

140 just compensation therefor and promptly shall submit to the

141 owner an offer to acquire the property for the full amount so

142 established. The amount shall not be less than the condemnor's

143 approved appraisal of just compensation for the property.

144 (b) In establishing the amount believed to be just compensa-

145 tion, the condemnor shall disregard any decrease or increase in

146 the fair market value of the property caused by the project for

147 which the property is to be acquired or by the reasonable

148 likelihood that the property will be acquired for that project,

149 other than a decrease due to physical deterioration within the

150 reasonable control of the owner.

151 (c) The condemnor shall provide the owner of the property

152 with a written appraisal, if one has been prepared, or if one has

153 not been prepared, with a written statement and summary,

154 showing the basis for the amount it established as just

155 compensation for the property. If appropriate, the compensation

1 56 for the property to be acquired and for the damages to remaining

157 property shall be separately stated.

1 58 Section 204. Payment or Deposit Before Surrender ofPosses-

159 sion.

160 An owner shall not be required to surrender possession of
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161 property before the condemnor:

162 (1) pays the agreed purchase price;

163 (2) pays, or deposits for the benefit of the owner in accordance

164 with this Code, not less than the amount established as just

165 compensation for the property as shown by an appraisal

166 approved by the condemnor or the amount required by the court

167 under Section 603; or

168 (3) pays, or deposits in accordance with this Code, the amount
169 awarded by the judgment in the condemnation action.

170 Section 205. Notice to Terminate Occupancy.

171 Except in an emergency, a condemnor may not require a

172 person lawfully occupying property to move from a dwelling, nor

173 to move his business or farm operation, unless he has received

174 written notice from the condemnor at least 90 days before the

175 date by which the move is required.

176 Section 206. Rental Basis for Continued Occupancy.

177 If a condemnor, after acquiring property, rents all or part of

178 the property to the former owner or tenant for a short term or for

179 a period subject to termination by the condemnor on short notice,

180 the amount of rent charged may not exceed the lower of (1) the

181 fairly prorated rent, payable under the terms of the tenant's

182 immediately preceding unexpired lease, if any, or (2) the fair

183 rental value of the property to a short-term occupant.

184 Section 207. Coercive Action Forbidden.

1 85 In order to compel an agreement on the price to be paid for the

186 property, a condemnor may not advance the time of condemna-

187 tion, defer negotiations or condemnation and the deposit offunds

188 in court for the use of the owner, nor take any other

189 action coercive in nature.

190 Section 208. Offer to Acquire Uneconomic Remnant.

191 (a) If the acquisition of only part of a property would leave its

1 92 owner with an uneconomic remnant , the condemnor shall offer to

1 93 acquire the remnant concurrently and may acquire it by purchase

194 or by condemnation if the owner consents.

195 (b) "Uneconomic remnant" as used in this section means a

196 remainder following a partial taking of property, of such size,

197 shape, or condition as to be of little value or that gives rise to a

198 substantial risk that the condemnor will be required to pay in

199 compensation for the part taken an amount substantially

200 equivalent to the amount that would be required to be paid if it

201 and the remainder were taken as a whole.
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202 Section 209. Acquisition of Improvements to be Removed.
203 A condemnor that acquires any interest in real property shall

204 also acquire at least an equal interest in all buildings, structures,

205 or other improvements located upon the real property acquired,

206 which the condemnor requires to be destroyed or removed or

207 which will be adversely effected by the use to which the real

208 property will be put.

209 Section 210. Compensation for Tenant-Owned Buildings and
210 Structures.

211 (a) Ifa building structure, or other improvement to be acquired

212 by a condemnor under Section 209 is owned by a tenant,

213 (1) it shall be deemed for the purpose of determining

214 compensation to be a part of the real property to be acquired

215 notwithstanding the right or obligation of the tenant, as against

216 the owner of any other interest in the real property, to remove it

217 at the expiration of his term; and

218 (2) the compensation awarded shall include an amount
219 sufficient to pay the tenant the larger of (i) the enhancement to

220 the fair market value of the real property contributed by the

221 improvement, or (ii) the fair market value of the improvement

222 assuming its removal from the real property.

223 (b) Payment under this section shall not duplicate any

224 payment authorized by law, and may be made only if the owner

225 of the real property disclaims any interest in the improvement. In

226 consideration for the payment, the tenant shall assign, transfer,

227 and release to the condemnor all of his interest in the

228 improvement.

229 (c) This section does not deprive the tenant of any right to

230 reject payment hereunder and to seek to obtain payment for his

23

1

interest in or damage to the improvement under any other law.

232 Section 211. Expenses Incidental to Transfer of Title.

233 (a) As soon as practicable after payment of the purchase price,

234 or payment of or deposit in court of funds to satisfy the judgment

235 in a condemnation action, whichever is earlier, the condemnor

236 shall pay, or reimburse the owner for, any reasonable

237 and necessarily incurred expenses for:

238 (1) recording fees, transfer taxes, and similar expenses

239 incidental to conveying the property to the condemnor;

240 (2) penalty costs for prepayment of any debt secured by a

241 preexisting lien, entered into or created in good faith, en-
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242 cumbering the property; and

243 (3) the prorated portion of property taxes allocable to a period

244 after the date of vesting of title in, or the effective date of

245 possession of the property by, the condemnor, whichever is

246 earlier.

247 (b) The condemnor shall pay the owner interest at the annual

248 rate of [6] percent upon any part of the amount required by

249 subsection (a) that is not paid within 60 days after the owner has

250 made written demand for payment.

251 Section 212. Waiver.

252 If not inconsistent with the requirements of an applicable

253 statute or regulation, a failure to satisfy the requirements or

254 limitations imposed under Sections 201 through 211, inclusive:

255 (1) is waived by the failure of the property owner, in the

256 exercise of reasonable diligence, to object to or seek relief based

257 upon noncompliance; and

258 (2) may be waived by written agreement between the property

259 owner and the condemnor.

260 Section 213. Takings Without Condemnation Action.

261 (a) If property is to be acquired by a condemnor through the

262 exercise of its power of eminent domain, the condemnor shall

263 commence a condemnation action for that purpose. A condem-

264 nor shall not intentionally make it necessary for an owner of

265 property to commence an action, including an action in inverse

266 condemnation, to prove the fact of the taking [or damaging] of

267 his property.

268 (b) The judgment and any settlement in an inverse condem-

269 nation action awarding or allowing compensation to the plaintiff

270 for the taking [or damaging] of property by a condemnor

271 shall include the plaintiffs litigation expenses.

272 Section 214. Interpretation and Effect ofArticle.

273 (a) A failure to satisfy the requirements or limitations of

274 Sections 201 through 213 does not affect the validity of the

275 condemnor's interest in any property which it acquires by

276 purchase or condemnation.

277 (b) This Article shall be construed to be inconsistent with the

278 requirements of federal law governing financial assistance for any

279 project or purpose.
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280 ARTICLE III

281 PROCEEDINGS BEFORE ACTION
282 Sec.

283 301 . Entiy for Suitability Studies.

284 302. Court Order Permitting Entiy.

285 303. Deposit of Probable Compensation.

286 304. Modification of Court Order.

287 305. Recoveiy of Damages, Costs, and Expenses.

288 306. Preliminaiy Efforts to Purchase.

289 307. Scope of Efforts to Purchase.

290 308. Purchase Efforts Waived or Excused.

291 309. Condemnation Authorization.

292 310. Contents ofAuthorization.

293 311. Effect of Condemnation A uthorization

.

294 Section 301 . Entiy for Suitability Studies.

295 (a) A condemnor and its agents and employees may enter upon

296 real property and make surveys, examinations, photographs,

297 tests, soundings, borings, and samplings, or engage in other

298 activities for the purpose of appraising the property or

299 determining whether it is suitable and within the power of the

300 condemnor to take for public use, if the entry is:

301 (1) preceded by reasonable efforts to notify the owner, and any

302 other person known to be in actual physical occupancy of the

303 property, of the time, purpose, and scope of the planned entry

304 and activities;

305 (2) undertaken during reasonable daylight hours;

306 (3) accomplished peaceably and without inflicting substantial

307 injury; and

308 (4) not in violation of any other statute.

309 (b) The entry and activities authorized by this section do not

310 constitute a trespass, but the condemnor is liable under Section

31
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305 for resulting damages.

312 Section 302. Court Order Permitting Entiy.

313 (a) If reasonable efforts to accomplish a lawful entry or to

314 perform authorized activities upon real property under Section

315 301 have been obstructed or denied or would be futile, the

316 condemnor may apply to the court [in the county where the

317 property or any part is located] for an order permitting entry.

318 (b) Unless after notice good cause to the contrary is shown, the

319 court shall make its order permitting and describing the purpose
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320 of the entry and setting forth the nature and scope of activities the

32
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court determines are reasonably necessary and authorized to be

322 made upon the property. In addition to requiring a deposit under

323 Section 303, the order may include terms and conditions with

324 respect to the time, place, and manner of entry and authorized

325 activities upon the property which will facilitate the purpose of

326 the entry and minimize damage, hardship, and burden.

327 Section 303. Deposit of Probable Compensation.

328 (a) An order permitting entry under Section 302 shall include a

329 determination by the court of the probable amount that will fairly

330 compensate the owner and any other person in la\yful possession

33
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or physical occupancy of the property for damages for physical

332 injury to the property, and for substantial interference with its

333 possession or use, found likely to be caused by the entry and

334 activities authorized by the order, and shall require the

335 condemnor to deposit that amount with the court before entry.

336 (b) Unless sooner disbursed by court order, the amount

337 deposited shall be retained on deposit for [six months] following

338 termination of the entry. The court for good cause may extend

339 the period of retention.

340 Section 304. Modification of Court Order.

341 (a) After notice and hearing, the court may modify an order

342 made under Section 302.

343 (b) If a deposit is required or the amount required to be

344 deposited is increased by an order of modification, the court shall

345 specify the time within which the required amount must be

346 deposited, and may direct that any further entry or specified

347 activities or studies under the order as modified be stayed until

348 the required deposit has been made.

349 Section 305. Recovery of Damages, Cost, and Expenses.

350 (a) A condemnor is liable for physical injury to, and for

351 substantial interference with possession or use of, property

352 caused by his entry and activities upon the property. This liability

353 may be enforced in a civil action against the condemnor or by

354 application to the court in the circumstances provided by

355 subsection (c). [A notice of claim is not a prerequisite to the

356 action or motion.]

357 (b) In an action or other proceeding for recovery of damages

358 under this section, the prevailing claimant shall be allowed his

359 costs. In addition, the court shall award the claimant his

360 litigation, expenses incurred in any proceeding under Section 302
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361 or 304 if it finds that the condemnor:

362 (1) entered the property unlawfully;

363 (2) entered the property lawfully but thereafter engaged in

364 activities upon the property that were abusive or lacking in due

365 regard for the interests of the owner or occupant; or

366 (3) failed substantially to comply with, or wrongfully exceeded

367 or abused the authority of, an order made under Section 302 or

368 304.

369 (c) If funds are on deposit under Section 303 or 304, the owner

370 or other person entitled to damages under subsection (a) may
371 apply to the court for an award of the amount he is entitled to

372 recover. The court shall determine the amount and award it to the

373 person entitled thereto and direct that its payment be made out of

374 the money on deposit. If the amount on deposit is insufficient to

375 pay the full amount, the court shall enter judgment against the

376 condemnor for the unpaid portion.

377 Section 306. Prelimincify Efforts to Purchase.

378 (a) Except as provided in Section 308, an action to condemn
379 property may not be maintained over timely objection by the

380 owner unless the condemnor made a good faith effort to acquire

381 the property by purchase before commencing the action.

382 (b) An offer to purchase made in substantial compliance with

383 Sections 202 and 203, accompanied or followed by reasonable

384 negotiation efforts consistent with Section 307, is prima facie

385 evidence of "good faith" under subsection (a).

386 Section 307. Scope of Efforts to Purchase.

387 (a) In attempting to acquire the property by purchase under

388 Section 306, the condemnor, acting within the scope of its powers

389 and to the extent not otherwise forbidden by law, may negotiate

390 and contract with respect to:

391 (1) any element of valuation or damages recognized by law as

392 relevant to the amount of just compensation payable for the

393 property;

394 (2) the extent or nature of the property interest to be acquired;

395 (3) the quantity, location, or boundary of the property;

396 (4) the acquisition, removal, relocation, or disposition of

397 improvements upon the property and of personal property not

398 sought to be taken;

399 (5) the date of proposed entry and physical dispossession;

400 (6) the time and method of payment of agreed compensation

401 or other amounts authorized by law; and
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(7) any other terms or conditions conducive to acquisition of

the property by agreement.

(b) This section does not authorize a condemnor to enter into a

contract in violation of law or in excess of its authority.

Section 308. Purchase Efforts Waived or Excused.

A condemnor's failure or inability substantially to comply with

Section 306 does not bar the maintenance of a condemnation

action, notwithstanding timely objection, if:

(1) compliance is waived by written agreement between the

property owner and the condemnor;

(2) one or more of the owners of the property is unknown,

cannot with reasonable diligence be contacted, is incapable of

contracting and has no legal representative, or owns an interest

which cannot be acquired by contract;

(3) due to conditions not caused by or under the control of the

condemnor, there is a compelling need to avoid the delay in

commencing the action which compliance would require;

(4) facts known to the condemnor support its reasonable belief

that an offer and negotiations for purchase would be futile or

useless; or

(5) noncompliance is excused in whole or in part by order of

the court under Section 508.

Section 309. Condemnation Authorization.

[Alternative A]

(a) A condemnor [other than a natural person] may not

commence a condemnation action until it has first adopted a

written resolution in substantial conformity with Section 310,

authorizing commencement and prosecution of the action.

[Alternative B]

[(a) A condemnor [other than a natural person] may not

commence a condemnation action until it has first adopted an

order, ordinance, resolution or other written statement required

or permitted by law constituting a formal authorization for

commencement and prosecution of the action. In addition to

other legal requirements, the condemnation of the matters

designated in Section 310.]

(b) The authorization may be amended or rescinded at any
time before or after the commencement of the condemnation
action.

Section 310. Contents ofAuthorization.

(a) In addition to other requirements imposed by law, the
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443 condemnation authorization required by Section 309 shall

444 include:

445 (1) a general statement of the proposed public use for which

446 the property is to be taken and a reference to the specific statute

447 that authorizes the taking of the property by the condemnor;

448 (2) a description of the general location and extent of the

449 property to be taken, with sufficient detail for reasonable

450 identification; and

451 (3) a declaration that:

452 (i) the proposed use is required by public convenience and

453 necessity; and

454 (ii) a taking of the described property is necessary and

455 appropriate for the proposed public use.

456 (b) If possession of the property is to be taken before

457 judgment, the authorization shall direct designated officers or

458 agents of the condemnor to take appropriate action in

459 anticipation of, and to invoke procedures authorized by law for,

460 obtaining early possession of the property.

461 (c) This section does not affect the determination of priorities

462 between public uses.

463 Section 311. Effect of Condemnation Authorization.

464 (a) Except as otherwise provided by law and in this section, a

465 sufficient condemnation authorization conclusively establishes

466 the matters referred to in Section 301(a) (3) if adopted by:

467 (1) a public entity; or

468 (2) a condemnor with respect to a project authorized by a

469 legislative or administrative body of a public entity having

470 authority to review the matters refened to in Section 310(a) (3).

471 (b) A condemnation authorization creates a [rebuttable]

472 presumption that the matters referred to in Section 310(a) (3) are

473 true if (1) it is not conclusive under subsection (a); (2) it was

474 adopted or last amended more than six months before

475 commencement of the action to which it relates; or (3) the

476 condemnor is a local public entity and the property described in

477 its condemnation authorization is not located entirely within its

478 territorial boundaries. This presumption is one affecting the

479 burden of proof.

480 (c) A condemnation authorization has no effect to the extent

48
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that its adoption or contents were influenced or affected by fraud,

482 corruption, bad faith, or gross abuse of discretion.
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483 ARTICLE IV

484 COMMENCEMENT OF ACTION BY CONDEMNOR

485 Sec.

486 401. Procedure Generally.

487 402. Commencement of Condemnation Action; Venue.

488 403. Time for Commencement of Condemnation Action.

489 404. Contents of Complaint.

490 405. Consolidation and Separation of Properties and

491 Issues.

492 406. Service of Process.

493 407. Recording Notice of Pending Action.

494 Section 401 . Procedure Generally.

495 The procedure for the condemnation of property under the

496 power of eminent domain is governed by the [Code] [Rules] of

497 Civil Procedure except as otherwise provided in this Code.

498 EMINENT DOMAIN CODE

499 Section 402. Commencement of Condemnation Action;

500 Venue.

50
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A condemnation action is commenced by filing a complaint for

502 condemnation with the [ ] court in the county in which

503 the property or any part thereof sought to be taken is located. The

504 court in which the action is commenced is the proper court for

505 trial of the action, but the place of trial may be changed as in

506 other civil actions.

507 Section 403. Time for Commencement of Condemnation

508 Action.

509 A condemnor must commence a condemnation action within

5 10 [six] months after the date of adoption of the original or amended

5 1

1

condemnation authorization upon which it relies for the taking of

512 the property, but not later than [three] months after negotiations

513 for the purchase of the property have terminated.

514 Section 404. Contents of Complaint.

515 (a) In addition to other allegations required or permitted by

516 law, the complaint shall:

517 (1) designate as a plaintiff each person on whose behalf the

518 property is sought to be taken;

519 (2) name as defendants all persons who to the plaintiffs

520 knowledge are owners of or who have or claim any interest in the
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521 property sought to be taken; defendants whose names are not

522 known may be included under the designation "unknown
523 claimants";

524 (3) contain a legal description of the property and of the

525 interest therein sought to be taken; and

526 (4) allege the basis of the plaintiff s right to take the property by

527 eminent domain and maintain the action, including (i) a reference

528 to the plaintiffs legal authority to take the property; and (ii) a

529 statement of the purpose for which the property is sought to be

530 taken.

53
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(b) If a plaintiff claims any interest in the property sought to be

532 taken or that the property is devoted to a public use, the

533 complaint must describe that interest or public use.

534 (c) For purposes of information and notice, the complaint shall

535 be accompanied by a map or diagram portraying as far as

536 practicable the property sought to be taken and the property that

537 will be affected by the taking, showing their location in relation to

538 the project for which the property is to be taken.

539 Section 405. Consolidation and Separation of Properties and

540 Issues.

541 (a) The plaintiff may include in the complaint in a condemna-

542 tion action, to the extent permitted by the law of venue, only

543 properties under substantially identical ownership that are sought

544 to be taken.

545 (b) Upon noticed motion, the court may order the consolida-

546 tion of two or more condemnation actions pending in that court if

547 it finds that ( 1 ) all defendants in the actions have consented to the

548 proposed consolidation or, after notice, have failed to object

549 thereto, or (2) consolidation would promote the interests of

550 justice and the economical resolution of similar or related issues

551 of law or fact in the actions, but would significantly prejudice

552 rights of any party or significantly increase the expenses of any

553 defendant.

554 (c) Upon noticed motion, the court may order a separation of

555 condemnation actions previously consolidated, or may direct that

556 designated issues, or issues relating to designated property, be

557 tried and determined in the action before other issues, or issues

558 relating to other property, are tried.
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559 COMMENCEMENT OF ACTION

560 Section 406. Service of Process.

561 (a) Except as provided in subsection (b), the summons
562 together with a copy of the complaint shall be served upon each

563 defendant in the manner provided for personal service under the

564 [Rules] [Code] of Civil Procedure.

565 (b) If service cannot be made under subsection (a), the

566 defendant shall be served with process by any method reasonably

567 calculated to give the defendant actual notice and afford him an

568 opportunity to be heard.

569 EMINENT DOMAIN CODE

570 Section 407. Recording Notice of Pending Action.

571 (a) After commencement of a condemnation action, the

572 plaintiff shall cause a notice of the pendency ofthe proceedings to

573 be recorded in the office of the [recorder] in each county in which

574 any real property described in the complaint is located.

575 (b) The notice shall contain:

576 (1) the title of the action and the court, docket number, and

577 date of filing of the complaint;

578 (2) A legal description of the real property sought to be taken

579 as described in the complaint; and

580 (3) the name of each plaintiff and each defendant designated in

581 the complaint.

582 (c) The notice shall be filed for record and indexed in the same

583 manner as a notice of his pendens in other cases.

584 (d) If after the filing of a notice the complaint in the action is

585 amended to enlarge the quantity of, or nature of the interest in,

586 the real property to be taken, or to add or substitute parties, the

587 plaintiff shall cause a supplemental notice to be recorded in

588 conformity with this section.

589 (e) Upon entry of a judgment of dismissal, any party may
590 cause a notice of the dismissal to be recorded in the same office.

591 (f) A recorded notice of the pendency of a condemnation

592 action under this section constitutes notice to purchasers and

593 encumbrancers of the described property to the same extent as

594 like notices of pending litigation in other cases relating to real

595 property.
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596 ARTICLE V

597 DEFENDANT'S RESPONSE

598 Sec.

599 501. Required Response.

600 502. Answer.

601 503. Disclaimer.

602 504. Rights After Default.

603 505. Additional Pleadings.

604 506. Hearing on Preliminary Objections.

605 507. Burden of Proof at Hearing on Objections.

606 508. Disposition of Defendant's Objections.

607 Section 501. Required Response.

608 The defendant's response shall consist of an answer, which

609 must include any counterclaim or cross-complaint under Section

610 505, or a disclaimer of any interest in the action.

61
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Section 502. Answer.

612 (a) In addition to other matters required or permitted by law, a

613 defendant shall state in his answer:

614 (1) the nature and extent of the interest claimed by him in the

615 property sought to be taken; and

616 (2) the nature of and basis for any preliminary objections.

617 (b) The preliminary objections must include any available

618 ground for objecting to the maintenance of the action, including

619 the grounds that:

620 (1) the plaintiff is not lawfully entitled to take the defendant's

621 property for the purpose described in the complaint;

622 (2) a mandatory condition precedent to the commencement or

623 maintenance of the action has not been satisfied; and

624 (3) the court lacks jurisdiction of the defendant or of the

625 subject matter, or is not the proper venue , or the complaint or any

626 other procedural aspect of the action is defective, insufficient, or

627 improper.

628 (c) Subject to the power of the court to permit an amendment
629 to the answer, the defendant waives (1) any ground of objection

630 not fairly set forth in his answer, and (2) any interest in or

63
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compensation for any property sought to be taken in the action,

632 except for his property as described or not controverted in the

633 answer.
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634 Section 503. Disclaimer.

635 (a) A disclaimer need not be in any particular form, shall be

636 signed by the defendant [or his attorney], and shall contain a

637 statement that the defendant claims no interest in the property

638 that is the subject of the action or in the compensation that may

639 be awarded.

640 (b) A disclaimer may be filed at any time, whether or not the

641 defendant is in default, and supersedes any answer previously

642 filed by him.

643 (c) Subject to subsection (d), a defendant who has filed a

644 disclaimer has no right to notice of, or to participate in, any

645 further proceedings, or to share in any award of compensation or

646 damages.

647 (d) The court may implement the disclaimer by appropriate

648 orders, including if justified an award of costs and litigation

649 expenses.

650 Section 504. Rights After Default.

65
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A defendant whose [right to respond has been terminated by

652 default] [default has been entered]:

653 (1) is entitled to notice of and the right to respond to any

654 supplemental or amended complaint filed by the plaintiff, unless

655 the court in the order authorizing the filing of the supplemental or

656 amended complaint determines that the rights of the defaulted

657 defendant will not be afi'ected thereby and that notice need not be

658 given;

659 (2) is entitled to notice under Secfion 1208 of his right to

660 receive a share of the award; and

661 (3) may file at any time a disclaimer under Section 503.

662 Section 505. Additional Pleadings.

663 (a) Except as provided in subsections (b) and (c), the plaintiff

664 may not file a reply or other pleading responsive to an answer.

665 New matter alleged in an answer is deemed denied.

666 (b) The defendant shall assert by way of [counterclaim] [cross-

667 complaint] all claims he has against the plaintiff relating to the

668 property sought to be taken in the action. Any claim not so

669 pleaded is forever barred. The [counterclaim] [cross-complaint]

670 and pleadings responsive thereto shall conform to the [Code]

671 [Rules] of Civil Procedure.

672 (c) The court on noticed motion and for good cause may
673 permit a defendant to assert by way of [cross-claim] [third-party
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674 claim] [cross-complaint] any claim he has against another

675 defendant, or against any person not a party to the action,

676 relating to the property sought to be taken. The pleading and

677 pleadings responsive thereto shall conform to the [Code] [Rules]

678 of Civil Procedure.

679 Section 506. Hearings on Peliminaiy Objections.

680 Preliminary objections shall be heard and determined [by the

681 court] on the court's own motion, or on noticed motion by a

682 party, before final determination of the amount of just

683 compensation. The court may consolidate for hearing all

684 preliminary objections asserted in separate actions pending in

685 that court to take properties for the same use.

686 Section 507. Burden of Proof at Hearing on Objections.

687 [(a) Except as provided in Section 3 1 1 and Subsection (b), the

688 plaintiff has the burden of proof on all issues of fact raised in

689 connection with a preliminary objection.]

690 [(b)] If in support of a preliminary objection a defendant

691 alleges fraud, corruption, bad faith, or gross abuse of discretion

692 on the part of the plaintiff or any of its officers, agents, or

693 employees, the defendant has the burden of proving by clear and

694 convincing evidence the facts relating to that particular allega-

695 tion.

696 Section 508. Disposition of Defendant's Objections.

697 [(a) If the court determines that a preliminary objection is

698 meritorious, the court shall make an appropriate order including:

699 (1) dismissal of the action, in whole or in part, if the plaintiff is

700 not authorized to take the property, or some part thereof, or the

701 acts or omissions constituting the basis for the objection will

702 necessarily inflict irreparable injury upon the defendant;

703 (2) conditional dismissal, in whole or in part, unless, within a

704 specified period, the plaintiff takes conective or remedial action

705 prescribed in the order, including, if appropriate, the adoption of

706 a new or amended condemnation authorization; or

707 (3) any other disposition required by the cicumstances.]

708 [(b)] In addition to other requirements of an order sustaining a

709 preliminary objection or determining that the failure or omission

710 constituting the basis of the objection was reasonably excusable,

71
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the court in the interest ofjustice may require the plaintiff to pay

712 to the defendant all or part of his litigation expenses incurred

713 because of the plaintiffs failure or omission constituting the basis

714 of the objection. An award of litigation expenses shall be included
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715 in the order if the court finds that the plaintiff acted or failed to

716 act without justification.

717 ARTICLE VI

718 DEPOSIT AND POSSESSION PRIOR
719 TO JUDGMENT

720 Sec.

721 601 . Deposit ofAppraised Value of Property.

722 602. Notice of Deposit.

723 603. Motion to Increase or Reduce Amount Deposited.

724 604. Motion for Withdrawal of Deposited Funds Before

725 Judgement.

726 605. Determination of Application for Withdrawal;

727 Waiver of Objections.

728 606. Effect of Withdrawal.

729 607. Deposit and Withdrawal Inadmissible in Evidence.

730 608. Deposit at Interest.

731 609. Order of Possession.

732 610. Notice of Order of Possession.

733 Section 601. Deposit ofAppraised Value of Property.

734 (a) At any time before judgment, the plaintiff may deposit with

735 the court the full amount indicated by an appraisal which the

736 condemnor believes to be just compensation for all or a specified

737 part of the property sought to be taken . The deposit may be made
738 whether or not the plainfiff applies for an order of possession or

739 intends to do so.

740 (b) If within [30] days after the commencement of the action the

74
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plaintiff does not make a deposit or makes a deposit covering less

742 than all properties sought to be taken, the court after hearing on

743 noticed motion and for good cause may order the plaintiff to

744 make a deposit of the full amount of compensation for the

745 property in which the moving defendant claims an interest, based

746 upon an appraisal in accordance with subsection (a).

747 (c) If the plaintiff fails to comply substantially with the order

748 for deposit within the time allowed by the order, the defendant

749 may move to dismiss the action under Section 1301.

750 (d) Ifa deposit has previously been made under this section, the

75
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court may require an additional deposit to be made as a condition

752 to the allowance of leave to amend the complaint to increase the
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753 amount or change the nature of the interest in the property

754 sought to be taken.

755 (e) On noticed motion, or in an emergency upon ex parte

756 appHcation, the court may permit the plaintiff to make a deposit

757 if the plaintiff presents facts by affidavit showing that (1) good

758 cause exists for permitting an immediate deposit to be made, (2)

759 an adequate appraisal has not been completed and cannot

760 reasonably be prepared before making the deposit, and (3) the

761 amount of the deposit proposed to be made is not less than the

762 full amount of compensation the plaintiff, in good faith, estimates

763 will be payable for the property. In its order permitting a deposit

764 under this subsection, the court shall require a copy or written

765 summary of the required appraisal to be served within a

766 reasonable time, accompanied by the deposit of any additional

767 amount of compensation shown by the appraisal.

768 Section 602. Notice of Deposit.

769 On making a deposit under Section 601, the plaintiff

770 immediately shall serve on all parties who have appeared in the

77
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action a notice that the deposit has been made, accompanied by a

772 copy of the written appraisal or summary of the appraisal upon

773 which the amount of the deposit was based, or by a copy of all

774 affidavits upon which an order for deposit under Section 601 (e)

775 was based.

776 Section 603. Motion to Increase or Reduce Amount
111 Deposited.

11^ (a) Upon noticed motion by the plaintiff, or by a defendant for

779 whose property a deposit was made, the court shall determine or

780 redetermine whether the amount deposited is the reasonably

781 estimated compensation for the taking of that property.

782 (b) If the court determines that the estimated compensation for

783 the property of the defendant making the motion exceeds the

784 amount deposited and that the plaintiff has not taken possession

785 of the property, it shall enter an order requiring the plaintiff to

786 increase the deposit, or denying the plaintiff the right to take

787 possession of the property before judgment until the amount on

788 deposit has been increased to not less than the estimated

789 compensation specified in the order.

790 (c) If the court determines that the estimated compensation for

791 the property of the defendant making the motion exceeds the

792 amount deposited and that the plaintiff has taken possession of
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the property pursuant to an order of possession, it shall require

the plaintiff to increase the amount on deposit to not less than the

estimated compensation specified in the order.

(d) If the plaintiff fails to increase the deposit by the amount
and within the time allowed by the court in an order under

subsection (b) or (c), the defendant who obtained the order may
move to dismiss the action under Section 1301.

(e) If the court determines that the amount deposited exceeds

the estimated compensation for the property for which the

deposit was made, it may permit the plaintiff to withdraw the

excessive portion of the deposit if it has not been withdrawn by

the defendant.

Section 605. Motion for Withdrawal of Deposited Funds

Before Judgment.

(a) By motion before entry of judgment, the defendant may
apply to the court for leave to withdraw all or any portion of the

amount on deposit. The motion shall specify the applicant's

property for which the deposit was made and request leave to

withdraw a stated amount from the funds on deposit.

(b) The defendant shall give notice of the motion, and of the

time and place of the hearing thereon, to the plaintiff who made
the deposit and to all other parties who have appeared in the

action. Before the hearing, the plaintiff may serve any other

person with notice of the time and place for the hearing, together

with a statement that his failure to object at or before the hearing

will be deemed a waiver of any objections he has to the proposed

withdrawal,

(c) This section does not prevent the court from authorizing a

defendant to withdraw deposited funds without notice or hearing

if the plaintiff consents in writing.

Section 605. Determination of Application for Withdrawal;

Waiver of Objections.

(a) A party who receives notice of hearing under Section 604

waives all objections to the proposed withdrawal that are not

timely asserted, and has no claim against the plaintiff for

compensation to the extent of any amount withdrawn pursuant

to the order of the court. The plaintiff remains liable for

compensation that may be awarded to any party who did not

receive notice, and to any other owner of record, but if the

liability is enforced plaintiff may recover from a defendant to the

extent he has been overpaid.
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834 (b) An order permitting withdrawal may impose terms and
835 conditions which justice requires, including if appropriate a

836 requirement that the defendant provide security, in an amount
837 and manner approved by the court, to guarantee repayment of

838 any amount he withdraws in excess of the total amount to which
839 he is entitled as finally determined by the judgment.

840 Section 606. Effect of Withdrawal.

841 A defendant who withdraws money under this Article waives

842 all objections and defenses to the action and to the taking of his

843 property, except for any claim to greater compensation.

844 Section 607. Deposit and Withdrawal Inadmissible in

845 Evidence.

846 The amount deposited or withdrawn under this Article is not

847 admissible in evidence and may not be referred to at the trial.

848 Section 608. Deposit at Interest.

849 Upon motion of a party at any time after a deposit has been

850 under this Article , the court may direct that the money on deposit

851 and not withdrawn be invested in [investments lawful for

852 fiduciaries] subject to reasonable terms and conditions. Interest

853 earned or other increments derived from the investment shall be

854 allocated, credited, and disbursed between the parties as directed

855 by the court. As between the parties to the action, the money
856 invested remains at the risk of the party who made the motion.

857 Section 609. Order of Possession.

858 (a) As used in this section, "record owner" means the owner of

859 the legal or equitable title to the fee or any lesser interest in

860 property as shown by recorded deeds or other recorded

861 instruments.

862 (b) At any time before entry ofjudgment, upon motion by the

863 plaintiff after notice to the record owner of the property and to

864 persons in actual physical occupancy, if any, the court may direct

865 the plaintiff to take possession of all or a designated part of the

866 property on or after a specified date on such terms and conditions

867 as justice requires, if the court determines that:

868 (1) the plaintiff has deposited the estimated amount of just

869 compensation, or before the date of taking possession will have

870 done so, in accordance with Sections 601 to 603; and

871 (2) all legal requirements for the taking of possession of the

872 property by plaintiff have been waived or satisfied, or will be

873 satisfied before the time possession is to be taken.
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(c) In determining the date of possession and any terms and

conditions to be specified in the order, the court shall consider, in

addition to the matters required by subsection (b), all relevant

facts presented at the hearing, including:

(1) the extent to which objections to plaintiff's right to take the

property, that have not been resolved in favor of plaintiff, are

insubstantial on their merits;

(2) the extent to which the plaintiff has a compelling need to

take possession at a particular time, in view of its construction

schedule or plan of operation for the property and the situation

and other circumstances of the property with respect to the

schedule or plan;

(3) the extent to which the property owner or other person in

physical occupancy of the property would sustain substantial

hardship if possession were taken on the date requested by the

plaintiff; and

(4) the extent to which any additional cost or loss which the

plaintiff would sustain by reason of a postponement of

possession, or any additional hardship which the defendant or

occupant would sustain by reason of a taking of possession on the

date requested by plaintiff, may be minimized by the imposition

of reasonable conditions or limitations upon the plaintiffs

possession or may be mitigated through reasonable efforts by the

respective parties.

(d) The court for good cause may authorize the plaintiff to take

possession of the property without serving notice upon a record

owner not occupying the property.

Section 610. Notice of Order of Possession.

Promptly after the making of the order, and not later than the

time possession is actually taken, the plaintiff shall give notice of

the order for possession to all parties who have appeared in the

action and to any persons in actual physical occupancy of the

property described in the order.

907 ARTICLE VII

908 PROCEEDINGS BEFORE TRIAL

909 Sec.

910 701. Appliedtion ofA rticle

.
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911 702. Scope of Discoveiy.

912 703. Protective Orders.

913 704. Duty to Supplement or Amend Response.

914 705. Effect of Article on Admissibility of Evidence.

915 706. Effect of Discovery Proceedings Upon Trial

916 Evidence.

917 707. Pretrial Order.

918 708. Offer of Settlement.

919 Section 701 . Application of Article.

920 Discovery and pretrial conferences in condemnation actions

921 are governed by the [Rules] [Code] of Civil Procedure, except as

922 otherwise provided in this Article.

923 Section 702. Scope of Discoveiy.

924 (a) Without leave of court, and without showing any need for

925 the information south or of hardship or prejudice if discovery is

926 withheld, a party to a condemnation action may:

927 (1) [by request for production] require any other party to

928 produce for inspection and copying, or to furnish a copy of, any

929 written appraisals, reports, maps, diagrams, charts, tables, or

930 other documents in his possession or under his control that

931 contain engineering, economic, valuation, comparable sales, or

932 other data pertaining to the issue of compensation;

933 (2) by written interrogatory require any other party to disclose

934 the identity and location of each person whom the other party

935 expects to call as a witness at the trial on any question relating to

936 the issue of compensation, to state the substance of the facts and

937 opinions to which the witness is expected to testify, and to

938 summarize the grounds for each opinion;

939 (3) by written interrogatory or deposition require any other

940 party to disclose the identity and location of every person,

941 including an employee or agent, whom he has caused to examine

942 the property sought to be taken, or whom he has consulted or

943 employed to provide information or to express an opinion

944 relating thereto, in order to assist in determining the amount of

945 compensation, whether or not the person so identified is expected

946 to be called as a witness at the trial; and

947 (4) by deposition examine any person whose identity is

948 discoverable under paragraphs (2) and (3), and whom the other

949 party expects to call as a witness at the trial, with respect to his

950 findings and opinions on any question relating to the issue of

951 compensafion.
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(b) A party may discover the findings and opinions, on any

question relating to the issue of compensation, of a person whose

identity is discoverable under paragraphs (2) and (3) of subsection

(a), but whom the other party does not expect to call as a witness

at the trial, only with leave of court first obtained on noticed

motion for good cause shown and subject to reasonable

conditions required by the court.

Section 703. Protective Orders.

(a) Discovery under Section 702 is subject to the power of the

court to make orders which justice requires to protect a person

from annoyance, embarrassment, oppression, or undue burden or

expense, but discovery authorized by Section 702 may not be

denied or limited solely because the documents, information,

facts, opinions, or other matters sought either were or were not

prepared, obtained, or procured in anticipation of litigation or in

preparation for trial in the particular action.

(b) The party taking the deposition of an independent expert

witness shall pay the expert a reasonable fee for time spent in

preparing for and in giving his deposition.

Section 704. Duty to Supplement or Amend Response.

A party who has responded to a request for discovery is under a

duty seasonably to supplement or amend his response by

supplying any subsequently obtained information upon the basis

of which he knows that an earlier response by him was incorrect

when made or, though coiTcct when made, is no longer true or

accurate, if a failure to supply the information would tend

prejudicially to mislead the other party.

Section 705. Effect of Article on Admissibility of Evidence.

This Article does not make admissible any evidence not

otherwise admissible nor permit a witness to base an opinion on

any matter not a legally proper basis for the opinion.

Section 706. Effect of Discoveiy Proceedings Upon Trial

Evidence.

(a) Except as provided in subsection (b),

(1) a party required to produce documentary data under this

Article, over objection by a party who was entitled to production

thereof, may not call a witness to testify at the trial on any

question relating to valuation or compensation, unless copies of

all appraisals, reports, maps, diagrams, charts, tables, or other

documents prepared by or under the direction of the witness, or

upon which his testimony is based in whole or in part, were
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993 supplied in substantial compliance with this Article; and

994 (2) a party who was requested to disclose the identity of a

995 person by discovery proceedings under this Article may not call

996 and examine that person at the trial, over objection by the party

997 seeking the disclosure, with respect to any issue relating to

998 valuation or compensation, unless the witness was identified and

999 all additional properly requested information relating to the

1000 witness or his testimony was supplied in substantial complaince

1001 with this Article.

1002 (b) Upon such conditions as are just, the court may permit a

1003 party to call, or elicit an opinion or other testimony from, a

1004 witness whose testimony is barred under subsection (a), if the

1005 court determines that the failure to respond to discovery was due

1006 to excusable mistake, inadvertence, or surprise, and did not

1007 materially impair the ability of the objecting party fairly to

1008 present the merits of his case.

1009 Section 707. Pretrial Order.

1010 The court may [hold a pretrial conference and], in addition to

1011 other matters, include in its pretrial order terms and conditions

1012 reasonably necessary to enforce any agreement between the

1013 parties respecting the scope or design of the project, the location

1014 or relocation of improvements, or the performance of work by

1015 the plaintiff, and in connection therewith may define the scope of

1016 the issues and order of presentation of evidence at the trial.

1017 Section 708. Offer of Settlement.

1018 (a) Not less than [ten] days before the trial on the issue of the

1019 amount of compensation, either party may file and serve on the

1020 other party an offer of settlement, and within [five] days

1021 thereafter the party served may respond by filing and serving his

1022 offer of settlement. The offer shall state that it is made under this

1023 section and specify the amount, exclusive of interest and costs,

1034 which the party serving the offer is willing to agree is just

1025 compensation for the property sought to be taken. The offer

1026 supersedes any offer previously made under this section by the

1027 same party.

1028 (b) An offer of settlement is deemed rejected unless an

1029 acceptance in wridng is filed and served on the party making the

1030 offer, before the commencement of the trial on the issue of the

1031 amount of compensation.

1032 (c) If the offer is rejected, it may not be referred to for any

1033 purpose at the trial, but may be considered solely for the purpose
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of awarding costs and litigation expenses under Section 1205.

(d) This section does not limit or restrict the right of a

defendant to payment of any amounts authorized by law in

addition to compensation for the property taken from him.

ARTICLE VIII

INFORMAL PROCEDURE FOR DISPUTES
INVOLVING LIMITED AMOUNTS

Sec.

801. Informal Claims Procedure Authorized.

802. Request for Informal Procedure.

803. Hearing.

804. Demand for retrial.

Section 801. Informal Claims Procedure Authorized.

This Article applies whenever only the amount of compensa-

tion is in dispute and (1) the total compensation demanded by all

defendants is less than [$20,000], excluding interest and costs, or

(2) the difference between the latest offer of the condemnor and

the latest demand by all defendants is less than [$5,000]. [The

Supreme Court may adopt rules governing proceedings under

this Article.]

Section 802. Request for Informal Procedure.

A party may file with the court a written request that the issue

of the amount of compensation be determined under this Article,

identifying the property, and setting forth the amount of the

plaintiffs latest offer and the defendant's latest demand for

compensation.

Section 803. Hearing.

(a) If the court determines that the request should be granted, it

shall hold a hearing upon reasonable notice to the parties to

determine compensation.

(b) The court shall proceed without a jury and in an informal

manner. The parties may present oral and documentary proof

and may argue in support of their respective positions, but the

rules of evidence need not be followed. Neither party is required

to offer the opinion of an expert or to be represented by an

attorney. Unless demanded by a party and at his own expense, a

record of testimony received at the hearing need not be kept.

(c) Costs shall be claimed and taxed as in other condemnation
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1072 actions. Upon entry of judgment, the clerk shall serve upon the

1073 parties a copy of the judgment with notice of its entry, together

1074 with instructions as to the procedure for demanding a retrial.

1075 Section 804. Demand for Retrial.

1076 (a) Either party, within 30 days after entry of the judgment,

1077 may reject the judgment and file a written demand for trial under

1078 Article IX. The action shall be restored to the docket of the court

1079 as though proceedings under this Article had not occurred.

1080 (b) If the condemnor files a demand under subsection (a) and

1081 ultimately obtains a judgment no more favorable to him, the

1082 court may require him to pay, in addition to costs, the defendant's

1083 lidgation expenses incurred after the demand was filed.

1084 ARTICLE IX

1085 PROCEDURE FOR DETERMINING
1086 JUST COMPENSATION

1087 Sec.

1088 901. Setting for Trial.

1089 902. Trial by Jmy; Waiver.

1090 903. Right to Open and Close; Order of Presentation of

1091 Evidence.

1092 904. Burden of Proof

1092 905. Separation of Issues of Compensation and Appor-

1094 tionment.

1095 906. Separate determination of Facts.

1096 907. Power of Court to Control Scope of Trial Participa-

1097 tion.

1098 Section 901. Setting for Trial.

1099 (a) To the extent practicable, acfions under this [Code] shall be

1 100 heard and tried in advance of other civil actions.

1101 (b) The court may require any severable nonjury issue to be

1 102 tried separately in advance of the trial on the issue of the amount

1103 of compensation.

1 104 Section 902. Trial by Juiy; Waiver.

1105 [Alternative A]

1 106 (a) The amount of compensation [and any additional issue for

1107 which the right to trial by jury is secured by the Constitution]

1 108 shall be determined by a jury only if a party entitled to participate

1109 in the trial of the issue [expressly] demands trial by jury. The
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1 1 10 court shall determine all other issues without a jury.

1111 [Alternative B]

1112 (a) The amount of compensation [and any additional issue for

1113 which the right to trial by jury is secured by the constitution] shall

1 1 14 be determined by a jury unless, and to the extent that, the parties

1115 entitled to participate in the trial of the issue [expressly] waive the

1116 right to trial by jury. The court shall determine all other issues

1 1 17 without a jury,

1118 (b) The number of jurors, method used for impanelling and

1119 selecting jurors, number and method for exercising challenges,

1120 form of oath to be administered, number of jurors required to

1 121 return a verdict, and all other procedures relating to trail by jury,

1122 to the extent practicable, shall conform to the requirements

1123 applicable in civil actions under the [Code] [Rules] of civil

1124 Procedure.

1 125 Section 903. Right to Open and Close; Order of Presentation

1126 of Evidence.

1127 (a) The defendant shall make the first opening statement,

1 128 proceed first in the presentation of evidence on the issue of the

1129 amount of compensation, and make the final closing argument.

1 130 (b) The court may designate the order in which multiple parties

1131 make their respective opening statements and closing arguments,

1 132 and the order in which they present evidence.

1133 Section 904. Burden of Proof
1 134 No party has the burden of proof on the issue of the amount of

1135 compensation.

1136 Section 905. Separation of Issues of Compensation and
1137 Apportionment.

1 138 The court or jury shall first determine the total compensation

1 139 as between the plaintiff and all defendants claiming an interest in

1 140 the property. The court or jury shall then determine any further

1141 questions in the action, including the apportionment of the

1 142 amount awarded. After the amount of compensation has been

1143 determined, the plaintiff may withdraw from further participa-

1144 tion in the trial.

1145 Section 906. Separate Determination of Facts.

1 146 If there is a partial taking, the court may determine, or may
1 147 direct the jury in its verdict to determine, separately:

1 148 (1) the fair market value of the property being taken;

1 149 (2) the fair market value of the entire property before the taking

1 150 and the fair market value of the remainder after the taking; and
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1151 (3) the amount representing loss of good will, compensable

1152 under Section 1016.

1153 Section 907. Power of Court to Control Scope of Trial

1154 Participation.

1 155 The court in the interest of justice may limit the scope of trial

1156 participation by any party on the issue of the amount of

1 157 compensation, and may require that the presentation of evidence,

1 158 examination of witnesses, and statements or argument to the trier

1 159 of fact by a party be restricted to matters germane to the amount
1160 of compensation for the particular property that party seeks to

1161 acquire or in which he claims an interest.

1162 ARTICLE X

1163 COMPENSATION

1164 Sec.

1165 1001. Compensation Standards.

1166 1002. Compensation for Taking.

1 167 1003. Date of Valuation.

1 168 1004. Fair Market Value Defined.

1169 1005. Effect of Condemnation Action on Value.

1 170 1006. Compensation to Reflect Project as Planned.

1171 1007.
'

'Entire Property.'

'

1172 1008. Special Assessment Proceedings Excluded.

1 173 1009. Use by Defendant; Risk of Loss.

1174 1010. Compensation for Growing Crops and Improve-

1175 ments.

1176 1011. Improvements Partially Located on Land Not
nil Taken.

1 178 1012. Compensation for Divided Interests.

1179 1013. Taking of Leasehold Interest.

1 180 1014. Acquisition of Property Subject to Lien.

1181 1015. Property Subject to Life Tenancy.

1 182 1016. Loss of Goodwill.

1183 Section 1001. Compensation Standards.

1184 (a) An owner of property acquired by eminent domain is

1185 entitled to compensation determined under the standards

1186 prescribed in this Article.

1 187 (b) Unless otherwise provided by law, the right to compensa-
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88 tion accrues upon the date of filing of the complaint.

(c) Except as specifically provided in this Article, compensa-

tion, damages, or other relief to which a person is otherwise

entitled under this Code or other law are not affected, but

duplication of payment is not permitted.

Section 1002. Compensation for Taking.

(a) Except as provided in subsection (b), the measure of

compensation for a taking of property is its fair market value

determined under Section 1004 as of the date of valuation.

(b) If there is a partial taking of property, the measure of

compensation is the greater of (1) the value of the property taken

as determined under subsection (a) or (2) the amount by which

the fair market value of the entire property immediately before

the taking exceeds the fair market value of the remainder

immediately after the taking.

Section 1003. Date of Valuation.

(a) Except as provided in subsection (b), the date of valuation

is the earlier of (1) the date upon which the plaintiff first makes a

deposit under Article VI or (2) the date upon which the trial of the

issue of the amount of compensation commences.

(b) On motion of the defendant made not later than [60] days

before the date of trial of the issue of the amount of compensa-

tion:

(1) If the amount first deposited by the plaintiff is determined

to be insufficient under Section 603 and the plaintiff does not

deposit the additional amount required by the court's order

within [30 days] after the order is made, the court may designate

as the date of valuation the earlier of (i) the date on which the

plaintiff thereafter deposits the required additional amount or (ii)

the date upon which the trial of the issue of the amount of

compensation begins.

(2) If the court determines that the date of valuation required

by subsection (a) is more than [one year] after the commencement
of the action and that the defendant did not cause the delay, the

court shall designate as the date of valuation the date on which

the action was commenced.

(3) If the court determines that the plaintiff entered into

possession of the defendant's property without the consent of the

defendant, and not under the authority of an order for

possession, the court may designate as the date of valuation the

date on which the plaintiff entered into possession.
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1229 (c) At a retrial of the issue of compensation, the date of

1230 valuation is the date determined to be applicable under this

1231 section for the purpose of the original trial.

1232 Section 1004. Fair Market Value Defined.

1233 (a) Except as provided in subsection (b), (1) the fair market

1234 value of property for which there is a relevant market is the price

1235 which would be agreed to by an informed seller who is willing but

1236 not obligated to sell, and an informed buyer who is willing but

1237 not obligated to buy; and (2) the fair market value of property for

1238 which there is no relevant market is its value as determined by any
1239 method of valuation that is just and equitable.

1240 (b) The fair market value of property owned by a public entity

1241 or other person organized and operated upon a nonprofit basis is

1242 deemed to be not less than the reasonable cost of functional

1243 replacement if the following conditions exist: (1) the property is

1244 devoted to and is needed by the owner in order to continue in

1245 good faith its actual use to perform a public function, or to render

1246 nonprofit educational, religious, charitable, or eleemosynary
1247 services; and (2) the facilities or services are available to the

1248 general public.

1249 (c) The cost of functional replacement under subsection (b)

1250 includes (1) the cost of a functionally equivalent site; (2) the cost

1251 of relocating and rehabilitating improvements taken, or if

1252 relocation and rehabilitation is impracticable, the cost of

1253 providing improvements of substantially comparable character

1254 and of the same or equal utility; and (3) the cost of betterments

1255 and enlargements required by law or by current construction and

1256 utilization standards for similar facilities.

1257 Section 1005. Effect of Condemnation Action on Value.

1258 (a) The fair market value of the property taken, or of the entire

1259 property if there is a partial taking, does not include an increase

1260 or decrease in value before the date of valuation that is caused by
1261 (1) the proposed improvement or project for which the property is

1262 taken; (2) the reasonable likelihood that the property would be

1263 acquired for that improvement or project; or (3) the condemna-
1264 tion action in which the property is taken.

1265 (b) If, before completion of the project as originally adopted,

1266 the project is expanded or changed to require the taking of

1267 additional property, the fair market value of the additional

1268 property does not include a decrease in value before the date of
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valuation, but does include an increase in value before the date on

which it became reasonably likely that the expansion or change in

the scope of the project would occur, if the decrease or increase is

caused by any of the factors described in Subsection (a).

(c) Notwithstanding subsections (a) and (b), a decrease in

value before the date of valuation which is caused by physical

deterioration of the property within the reasonable control of the

property owner, and by his unjustified neglect, may be considered

in determining fair market value.

Section 1006. Compensation to Reflect Project as Planned.

(a) If there is a partial taking of property, the fair market value

of the remainder on the valuation date shall reflect increases or

decreases in value caused by the proposed project including any

work to be performed under an agreement between the parties.

(b) The fair market value of the remainder, as of the date of

valuation, shall reflect the time the damage or benefit caused by

the proposed improvement or project will be actually realized.

Section 1007. "Entire Property."

For the purpose of determining compensation under this

Article, all parcels of real property, whether contiguous or

noncontiguous, that are in substantially identical ownership and

are being used, or are reasonable suitable and available for use in

the reasonably foreseeable future, for their highest and best use as

an integrated economic unit, shall be treated as if the entire

property constitutes a single parcel. Any issue arising under this

section shall be decided by the court [trier of fact].

Section 1008. Special Assessment Proceedings Excluded.

If there is a partial taking of property and special assessments

or charges are imposed upon the remainder to pay for all or part

of the project, the increase in value of the remainder caused by the

project shall be considered in determining its value after the

partial taking only to the extent the increase exceeds the amount

of the special assessments or charges.

Section 1009. Use by Defendant; Risk of Loss.

(a) Unless the court otherwise directs, the defendant may use

the property sought to be taken for any lawful purpose before the

date on which the plaintiff is authorized to take possession.

Thereafter, the defendant may use the property only with the

consent of, and subject to any limitations required by, the

plaintiff. The uses authorized by this subsection include any work
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1309 on the property and the planting, cultivation, and removal of

1310 crops. The compensation awarded the defendant shall include an

1311 amount sufficient to compensate for loss caused by any

1312 restriction or limitation imposed by the court upon his right to

1313 use the property.

1314 (b) As between the plaintiff and defendant, the defendant has

1315 the risk of loss due to damage, destruction, or unauthorized

1316 removal of improvements or crops situated upon the property

1317 until the earliest of (1) the date after which, by order of the court,

1318 the defendant's right to use the property is substantially limited or

1319 forbidden; (2) the date upon which the plaintiff is authorized to

1320 take possession; or (3) the date upon which title is transferred to

1321 the plaintiff.

1322 Section 1010. Compensation for Growing Crops and Im-

1323 provements.

1324 (a) The compensation for crops growing on the property on

1325 the date of valuation is the higher of (1) the current fair market

1326 value of the crops in place, assuming the right to bring them to

1327 maturity and to harvest them, or (2) the amount by which the

1328 existence of the crops enhances the fair market value of the

1329 property.

1330 (b) The compensation for an interest in improvements

133

1

required to be taken under Section 209 is the higher of ( 1) the fair

1332 market value of the improvements, assuming their immediate

1333 removal from the property, or (2) the amount by which the

1334 existence of the improvements enhances the fair market value of

1335 the property.

1336 (c) If crops or improvements are destroyed, removed, or

1337 damaged by defendant after the date of valuation, the amount of

1338 compensation shall be adjusted to reflect the extent to which the

1339 fair market value of the property has thereby been reduced.

1340 (d) Crops or improvements that are first placed upon the

1341 property after the date of valuation shall be excluded from

1342 consideration in determining the amount of the award, except

1343 that the award shall be adjusted to include the reasonable and

1344 necessary cost of providing (1) improvements required by law,

1345 and (2) improvements, other than ordinary and routine

1346 maintenance, made for the primary purpose of protecting persons

1347 and property from a risk of injury caused by the condition of a

1348 damaged or partially completed structure, or for the purpose of

1349 protecting partially installed machinery or equipment from
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damage, deterioration, or vandalism.

Section 1011. Improvements Partially Located on Land Not
Taken.

If a compensable improvement is located in part upon the

property sought to be taken and in part on property not sought to

be taken, the court, upon motion by either party and upon a

determination that justice so requires, may direct the plaintiff to

acquire the entire improvement, including that portion of it

located upon the property not sought to be taken, together with

any easement or other interest reasonably necessary for use of the

improvement or for the purpose of its demolition, removal, or

relocation.

Section 1012. Compensation for Divided Interests.

The amount of compensation for the taking of property in

which divided interests exist is based upon the fair market value

of the property considered as a whole, giving appropriate

consideration to the effect upon market value of the terms and

circumstances under which the separate interests are held.

Section 1013. Taking of Leasehold Interest.

(a) If all or part of the property taken includes a leasehold

interest, the effect of the condemnation action upon the rights

and obligations of the parties to the lease is governed (1) by the

provisions of the lease, and (2) in the absence of applicable

provisions in the lease, by this section.

(b) If there is a partial taking and the part of the property

taken includes a leasehold interest that extends to the remainder,

the court may determine that (1) the lease terminates as to the

part of the property taken but remains in force as to the

remainder, in which case the rent reserved in the lease is

extinguished to the extent it is affected by the taking; or (2) the

lease terminates as to both the part taken and the remainder; if

the part taken is essential to the purposes of the lease or the

remainder is no longer suitable for the purpose of the lease.

(c) The termination or partial termination of a lease under this

section shall occur at the earlier of (1) the date on which, under an

order of the court, the plaintiff is permitted to take possession of

the property, or (2) the date on which title to the property is

transferred to the plaintiff.

(d) This section does not affect or impair a lessee's right to

compensation if his leasehold interest is taken in whole or in part.

Section 1014. Acquisition of Property Subject to Lien.
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1391 Notwithstanding the provisions of an agreement, if any,

1392 relating to a lien encumbering the property:

1393 (1) if there is a partial taking, the lienholder may share in the

1394 amount of compensation awarded only to the extent determined

1395 by the court to be necessary to prevent an impairment of his

1396 security, and the lien shall continue upon the part of the property

1397 not taken as security for the unpaid portion of the indebtedness

1398 until it is paid; and

1399 (2) neither the plaintiff nor defendant is liable to the lienholder

1400 for any penalty for prepayment of the debt secured by the lien,

1401 and the amount awarded by the judgment to the lienholder shall

1402 not include any penalty therefor.

1403 Section 1015. Property Subject to Life Tenancy.

1404 If the property taken is subject to a life tenancy, the court may
1405 include in the judgment a requirement that:

1406 (1) the award be apportioned and distributed on the basis of

1407 the respective values of the interests of the life tenant and

1408 remainderman;

1409 (2) the compensation be used to purchase comparable

1410 property to be held subject to the life tenancy;

141
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(3) the compensation be held in trust and administered subject

1412 to the terms of the instrument that created the life tenancy; or

1413 (4) any other equitable arrangement be carried out.

1414 Section 1016. Loss of Goodwill.

1415 (a) In addition to fair market value determined under Section

1416 1004, the owner of a business conducted on the property taken, or

1417 on the remainder if there is a partial taking, shall be compensated

1418 for loss of goodwill only if the owner proves that the loss (1) is

1419 caused by the taking of the property or the injury to the

1420 remainder, (2) cannot reasonably be prevented by a relocation of

1421 the business or by taking steps and adopting procedures that a

1422 reasonably prudent person would take and adopt in preserving

1423 the goodwill; (3) will not be included in relocation payments

1424 under Article XIV, and (4) will not be duplicated in the

1425 compensation awarded to the owner.

1426 (b) Within the meaning of this section, ''goodwill" consists of

1427 the benefits that accrue to a business as a result of its location,

1428 reputation for dependability, skill, or quality, and any other

1429 circumstances resulting in probable retention of old or acquisi-

1430 tion of new patronage.
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1431 ARTICLE XI

1432 EVIDENCE IN CONDEMNATION ACTIONS

1433 Sec.

1434 1101. Scope of Article.

1435 1102. Vien^ of Property Taken.

1436 1 103. Opinion Evidence Competent to Prove Value.

1437 1104. Supporting Evidence.

1438 1105. Evidence Relating to Remainder Value in Partial

1439 Taking.

1440 1106. Matters upon Which Opinion Testimony May Be
1441 Based.

1442 1107. Sales of Subject Property.

1443 1 108. Comparable Sales.

1444 i]09. Leases.

1445 1110. Capitalization of Rental Income.

1446 1111. Reproduction or Replacement Cost.

1447 1112. Conditions in General Vicinity.

1448 1113. Matter upon Which Opinion May Not Be Based.

1449 Section 1101. Scope of Article.

1450 (a) Actions under this Code are governed by the rules of

145
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evidence applicable in other civil actions and as supplemented by
1452 this Article.

1453 (b) This Article does not create or diminish any right to

1454 compensation or damages, and does not affect the meaning of

1455 "just compensation" under the law of this State.

1456 Section 1102. View of the Property Taken.

1457 (a) Upon motion of a party or its own motion, the court may
1458 direct thejury to be placed in charge ofan officer ofthe court and

1459 taken personally to view the property sought to be taken. Upon
1460 like motion, ifthe case is tried before the court without ajury , the

146
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judge presiding at the trial may view the property. The court may
1462 prescribe additional terms and conditions consistent with this

1463 section.

1464 (b) During a view of the property by the jury, the judge

1465 presiding at the trial shall be present and supervise the

1466 proceedings. The parties, their attorneys, engineers, and other

1 467 representatives may be present during a view by thejury orjudge

.

1468 (c) If a view is taken by a jury, only the judge presiding at the

1469 trial or a person designated by the court may make to the jury
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1470 during the view a statement relating to the subject matter of the

1471 action.

1472 (d) The physical characteristics of the property and of

1473 surrounding property, and any other matters observed during a

1 474 view, may be considered by the trier offact solely for the purpose

1475 ofunderstanding and weighing the valuation evidence received at

1 476 the trial , and do not constitute independent evidence on the issue

1477 of the amount of compensation.

1478 Section 1 103. Opinion Evidence Competent to Prove Value.

1479 (a) Upon proper foundation, opinion evidence as to the value

1 480 of property may be given in evidence only by one or more of the

1481 following persons:

1482 (1) a witness qualified by knowledge, skill, experience, training,

1483 or education to express an opinion as to the value of the property;

1484 (2) an owner of the property; or

1485 (3) a shareholder, officer, or regular employee designated to

1486 testify on behalf of an owner of the property, if the owner is not a

1487 natural person.

1488 (b) This section does not preclude the admissibility of other

1489 evidence explaining and enabling the trier of fact to understand

1490 and weigh opinion testimony given under Subsection (a).

1 49

1

[(c) The court, for good cause , and in the interest of expediting

1492 the trial, may limit the number of witnesses permitted to give

1493 testimony for any party in the form of an opinion with respect to

1494 the issue of the amount of compensation.]

1495 Section 1 104. Supporting Evidence.

1496 For the purpose of supporting an opinion as to the value of

1497 property, evidence may be received relating but not limited to the

1498 following factors:

1499 (1) extent of loss of property and improvements;

1 500 (2) present use of the property, and the highest and best use for

1501 which it is reasonably suitable and available in the reasonably

1502 foreseeable future;

1503 (3) extent of loss of a legal nonconforming use;

1504 (4) extent of damage to crops; and

1505 (5) existing zoning or other restrictions upon use, and the

1506 reasonable probability of a change in those restrictions.

1507 Section 1105. Evidence Relating to Remainder Value in

1508 Partial Taking.

1 509 (a) For the purpose of supporting an opinion as to the value of

1510 a remainder after a partial taking, evidence may be received



P.D. 144 JUDICIAL COUNCIL 93

151

1

relating but not limiting to the following factors:

1512 (1) extent of increase or decrease in the productivity and

1513 convenience of use of the remainder reasonably attributable to

1514 the taking;

1515 (2) extent of improvement in or impairment of access to the

1516 public highways from the remainder upon completion of the

1517 project;

1518 (3) extent ofbenefit or detriment caused by the project due to a

1519 change in the grade of a right of way abutting the remainder;

1520 (4) extent ofenhancement or loss of appearance, view, or light

1521 and air as a consequence of the project;

1522 (5) extent of benefit or damage resulting from severance of

1523 land or improvements;

1524 (6) extent of benefit or damage resulting from the distance or

1 525 proximity of the remainder, or improvements on the remainder,

1 526 to the project in view of its character and probable use , including

1527 any increase or decrease in noise, fumes, vibration or other

1528 environmental degradation; and

1 529 (7) cost offencing not provided by the plaintiff and reasonably

1530 necessary to separate the land taken from the remainder.

1531 (b) If there is a partial taking of property, evidence may be

1 532 received as to the value of the part taken considered as part of the

1 533 whole, based on its contribution to the value ofthe whole, or as to

1534 its value considered independent of the whole.

1535 Section 1 106. Matters upon Which Opinion Testimony May
1536 Be Used.

1537 As the basis for an opinion as to value, a valuation witness

1 538 qualified under Section 1 1 03 (a) may consider any nonconjectural

1 539 matters ordinarily relied upon by experts in forming opinions as

1540 to the fair market value of property, whether or not they are

1541 admissible in evidence.

1542 Section 1 107. Sales of Subject Property.

1543 As a basis for an opinion as to value, a valuation witness

1 544 qualified under Section 1 1 03 (a) may consider the price and other

1 545 circumstances of any good faith sale or contract to sell all or part

1 546 ofthe property sought to be taken, or all or part ofany remainder

1 547 that will be left after a partial taking of the property , whether the

1548 sale or contract was entered into before or after the valuation

1549 date.

1550 Section 1108. Comparable Sales.

1551 As a basis for an opinion as to value, a valuation witness
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1552 qualified under Section 1 1 03 (a) may consider the price and other

1553 terms and circumstances ofany good faith sale or contract to sell

1554 and purchase comparable property. A sale or contract is

1555 comparable within the meaning of this section if it was made
1556 within a reasonable time before or after the valuation date and

1557 the property is sufficiently similar in the relevant market, with

1558 respect to situation, usability, improvements, and other

1559 characteristics, to warrant a reasonable belief that it is

1560 comparable to the property being valued.

1561 Section 1109. Leases.

1562 As a basis for an opinion as to value, a valuation witness

1563 qualified under Section 1103 (a) may consider the terms and

1 564 circumstances ofany lease made in good faith that included all or

1565 part of the property being valued or of comparable property

1566 whether the lease was made before or after the valuation date.

1567 Section 1110. Capitalization of Rental Income.

1568 As a basis for an opinion as to value, a valuation witness

1569 qualified under Section 1103 (a) may consider the actual or

1570 reasonable net rental income attributable to the property when
1571 used for its highest and best use, capitalized at a fair and

1572 reasonable interest rate.

1573 Section 1111. Reproduction or Replacement Cost.

1574 As a basis for an opinion as to value, a valuation witness

1575 qualified under Section 1103 (a) may consider the cost of

1 576 reproducing or replacing existing improvements on the property

1 577 sought to be taken which enhance its value for its highest and best

1 578 use , less any depreciation resulting from physical deterioration or

1579 from functional or economic obsolescence.

1580 Section 1112. Conditions in General Vicinity.

1581 As a basis for an opinion as to value, a valuation witness

1582 qualified under Section 1103 (a) may consider the nature,

1583 condition, and use of properties in the general vicinity of the

1584 property being valued.

1585 Section 1113. Matter upon Which Opinion May Not Be
1586 Based.

1587 Notwithstanding the provisions of Sections 1 103 to 1 1 12, the

1 588 following factors are not admissible as a basis for an opinion as to

1589 the value of property:

1590 (1) the price or other terms and circumstances of an

1 59
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acquisition of comparable property , where that property was or

1 592 could have been acquired in that transaction under the power of
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1593 eminent domain;

1594 (2) the price at which property was optioned, offered, or listed

1595 for purchase, sale or lease;

1596 (3) the assessed value of property for purposes of taxation;

1597 (4) an opinion as to the value of property other than the

1598 property being valued;

1599 (5) the terms and circumstances of a trade or exchange of

1600 property, and

1601 (6) except as provided in Section 1 104 (5), the influence upon

1602 the value of the property being valued of an exercise ofthe pohce

1603 power or of other noncompensable damage.

1604 ARTICLE XII

1605 JUDGMENT AND POSTJUDGMENT PROCEDURE
1606 Sec.

1607 1201. Contents ofJudgment.

1608 1202. Interest on Compensation Awarded.

1609 1203. Interest on Judgment.

1610 1204. Adjustment of Taxes.

1611 1205. Recoverable Costs.

1612 1206. Crediting Amounts Paid or Withdrawn from
1613 Deposited Funds.

1614 1207. Performance of Work to Reduce Amount of
1615 Award.

1616 1208. Payment ofJudgment by Plaintiff.

1617 1209. Order Transferring Title.

1618 1210. Effect of Failure to Pay Judgment.

1619 1211. Payment after Judgment from Funds Deposited

1620 with Court.

1621 1212. Order for Possession after Judgment.

1622 Section 1201 . Contents ofJudgment.

1623 (a) The judgment may, and in the case of a partial taking shall,

1624 describe the proposed project in relation to the property taken,

1625 and shall:

1626 (1) describe the property condemned and declare the right of

1627 the plaintiff to take it by eminent domain;

1628 (2) recite the verdict or decision and declare that title to the

1629 property will be transferred to the plaintiff after the plaintiff has

1630 paid to the defendant, or to the court for the benefit of the

1631 defendant, the amount of compensation awarded and any
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1632 additional amounts allowed;

1633 (3) describe the interest of each defendant in the property

1634 condemned, and state the amount of the award to which each

1635 defendant is entitled; and

1636 (4) determine all other questions arising from the taking,

1637 including questions relating to taxes, encumbrances, liens,

1638 rentals, insurance, or other charges.

1639 (b) If the court determines that any issue under paragraph (3)

1640 or (4) of subsection (a) cannot be tried expeditiously and that no
1641 party will be prejudiced by reserving it for later determination,

1642 the court may enter a preliminary judgment that includes the

1643 recitals required by paragraphs (1) and (2) of subsection (a),

1644 directs the plaintiff to deposit in court the amount of

1645 compensation awarded, and describes any issue reserved. A
1646 preliminary judgment so entered is appealable as to all matters

1647 and issues actually determined therein and not reserved. A
1648 supplementary judgment of apportionment determining any

1649 reserved issue shall be entered after that issue has been resolved.

1650 Section 1202. Interest on Compensation Awarded.
1651 (a) Except as provided in subsection (b), the judgment shall

1652 include interest at the [legal] rate [of % per year] upon the

1653 unpaid portion of the compensation awarded. The interest shall

1654 (1) commence to accrue upon the earlier of the date of valuation

1655 or date on which the plaintiff takes physical possession of the

1656 defendant's property, and (2) be calculated to the earlier of the

1657 date of payment or date of [entry] [filing] of the judgment.

1658 (b) The judgment may not include interest upon the amount

1659 represented by funds deposited by the plaintiff for the period after

1660 the date on which the deposited funds were available for

1661 withdrawal by the defendant.

1662 Section 1203. Interest on Judgment.

1663 The unpaid portion of the amount awarded by the judgment

1664 shall bear interest at the [legal] rate [of % per year] computed

1665 from the date of [entry] [filing] of the judgment to the date of

1666 payment. "Judgment," within the meaning of this section, means

1667 a judgment under Section 1201 (a) or a preliminary judgment

1668 under Section 1201 (b).

1669 Section 1204. Adjustment of Taxes.

1670 (a) The judgment shall require the plainfiff to pay to the

1671 defendant, in addition to any other amount awarded, the

1672 prorated portion of taxes paid by the defendant to any public
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agency properly allocable to the tax period following the earlier

of (1) the date upon which the plaintiff took possession of the

property condemned, or (2) the date of [entry] [filing] of the

judgment.

(b) If the current taxes payable on the property being

condemned have not been paid before [entry] [filing] of the

judgment, the court shall deduct from the award in favor of the

defendant the prorated portion of the unpaid taxes properly

allocable to the part of the tax period preceding the earlier of (1)

the date upon which the plaintiff took possession of the property

condemned, or (2) the date of [entry] [filing] of the judgment, and

shall order the amount so deducted to be paid to the appropriate

taxing authority.

(c) After the earlier of (1) the date upon which the plaintiff

took possession of the property condemned, or (2) the date of

[entry [ ]filing] of the judgment, neither the defendant nor any

property of the defendant not taken in the action is liable for

payment of taxes upon, and the plaintiff is exclusively liable to

the appropriate taxing authorities for all unpaid taxes relating to,

the property taken, subject to any exemption, cancellation, or

rebate provided by law.

(d) The adjustment of taxes required by this section shall be

determined by the court. Upon motion of a party or its own
motion, the court may give reasonable notice to the appropriate

taxing authorities and an opportunity for them to be heard with

respect to the adjustment of the taxes. If the notice and

opportunity to be heard are given, the court's determination is

conclusive as to the respective tax liabilities of the plaintiff and

defendant.

(e) The term "taxes," as used in this section, includes ad

valorem property taxes, ad valorem special assessment taxes, and

water, sewer, or other service charges which are collected together

with, or in substantially the same manner as, ad valorem taxes. It

does not refer to special assessments upon benefited property that

are secured by a specific lien on that property.

Section 1205. Recoverable Costs.

(a) If the judgment determines that the plaintiff has the right to

take all or part of the defendant's property, the costs incurred by

the defendant shall be claimed, taxed, and allowed to the

defendant by the same procedure as in other civil actions, except

as otherwise provided in this section.
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1714 (b) If the amount of compensation awarded to the defendant by
1715 the judgment, exclusive of interest and costs, is equal to or greater

1716 than the amount specified in the last offer of settlement made by

1717 the defendant under Section 708, the court shall allow the

1718 defendant his costs under subsection (a) and in addition his

1719 litigation expenses in an amount not exceeding the greater of

1720 [ ] dollars or [25] percent of the amount by which the

1721 compensation awarded exceeds the amount of the plaintiffs last

1722 offer of settlement made under Section 203 or 708.

1723 (c) If the amount of compensation awarded to the defendant by

1724 the judgment, exclusive of interest and costs, is equal to or less

1725 than the amount specified in the last offer of settlement made by

1726 the plaintiff under Section 708, the defendant shall not be entitled

1727 to his costs incurred after the date of service of the offer.

1728 Section 1206. Crediting Amounts Paid or Withdrawn from
1729 Deposited Funds.

1730 (a) The judgment shall credit against the total amount awarded

1731 to the defendant any payments made before the date of [entry]

1732 [filing] of the judgment by plaintiff to the defendant as

1733 compensation for the property taken, plus any funds which the

1734 defendant withdrew from money deposited by the plaintiff.

1735 (b) If the amount to be credited against the award under

1736 subsection (a) exceeds the total amount awarded, the judgment

1737 shall require the defendant to pay the excess to the plaintiff or

1738 other person entitled thereto.

1739 Section 1207. Performance of Work to Reduce Amount of

1740 Award.

1741 (a) If the court finds that the plaintiff and defendant have

1742 entered into an agreement under which the plaintiff has

1743 completed, or has undertaken to perform, described work, or if a

1744 pretrial order required the performance of work by the plaintiff,

1745 the court may include in the judgment a determination that the

1746 plaintiff has satisfied, or may satisfy, the judgment in whole or in

1747 part by performing the work as described.

1748 (b) The provisions included in the judgment under subsection

1749 (a) shall describe or incorporate the terms and conditions of the

1750 agreement or pretrial order, and to the extent the agreement or

1751 order fails to provide therefor shall include requirements relating

1752 to:

1753 (1) the location and nature of the work and the time for its
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commencement and completion; and

(2) the amount of compensation awarded which is or will be

satisfied by performance of the work by the plaintiff, rather than

by payment in money together with any proper adjustments in the

amount of interest allowable on the amount awarded.

(c) For good cause, the court may require the plaintiff to

deposit funds with the court, or to execute and file with the clerk

a bond with sureties approved by the court, in an amount not less

than the estimated cost of the work, to guarantee its faithful and

timely performance; and the court may impose other reasonable

terms and conditions including a reservation of continuing

jurisdiction to assure that the work will be properly performed in

accordance with the judgment.

Section 1208. Payment ofJudgment by Plaintiff.

(a) Within [30] days after [entry] [filing] of the judgment, or

within [10] days after the judgment has become final, whichever is

later, the plaintiff shall pay the full amount required by the

judgment after crediting all amounts withdrawn by the defendant

after judgment from funds on deposit. The court for good cause

may extend the time within which payment must be made for an

additional period not exceeding [90] days.

(b) Payment may be made by the plaintiff by paying money

personally to the defendant, or to the legal representative of the

defendant, taking a receipt therefor and filing a copy with the

court; or by depositing the amount of the award with the court

for the defendant. By making a deposit under this section, the

plaintiff does not waive its right to review.

(c) Within [ten] days after a deposit of the award under

subsection (b), the plaintiff shall give written notice thereof to

each defendant for whom a disclaimer is not on file and who has

not received personal payment in full. If the plaintiff fails to give

the prescribed notice to a defendant entitled thereto, interest shall

be added to that defendant's undistributed share of any funds on

deposit with the court for the purpose of payment, at the [legal]

rate [of % per year], from the date of deposit of the award

under subsection (b) to the date on which the written notice is

served, or to the date on which the defendant actually receives

from the clerk of court the amount to which he is entitled under

the judgment, whichever is earlier. The court may make any

proper orders reasonably necessary to enforce the plaintiffs

obligation to pay interest as provided in this subsection.
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1795 Section 1209. Order Transferring Title.

1796 (a) Upon proof that the plaintiff has fully satisfied the

1797 judgment, the court shall make an order transferring to and
1798 vesting in the plaintiff the title to property taken.

1799 (b) The transfer order shall:

1800 (1) describe the property taken, recite or incorporate by

1801 reference the provisions of thejudgment, and set forth the court's

1802 determination that it has been satisfied; and

1803 (2) declare that title to the defendant's property as described

1804 therein is transferred to and vested in the plaintiff upon the

1805 effective date of the order.

1 806 (c) The party obtaining the transfer order shall promptly serve

1807 a copy of the order upon each party [and may file a copy for

1808 record in the place and manner provided by law for the

1809 recordation or registration of deeds and conveyances.]

1810 Section 1210. Effect of Failure to Pay Judgment.

1811 (a) If the plaintiff fails to make full payment of the judgment,

1812 or of the full amount awarded for any separate item or parcel of

1813 property described therein, within the time allowed under Section

1814 1208, the defendant:

1815 ( 1 ) may treat the failure to make payment as an abandonment
1816 ofthe condemnation action with respect to the property for which

1817 payment has not been made, and may move to vacate the

1818 judgment and for a dismissal under Section 1301; or

1819 (2) may apply to the court for enforcement of the judgment by
1820 any appropriate enforcement process authorized by law,

1 82
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[including levy of execution, foreclosure ofa vendor's lien on the

1 822 property taken, or issuance of a mandatory injunction or writ of

1823 mandamus to compel payment].

1824 (b) In determining questions arising under subsection (a), the

1825 court may make appropriate orders to adjust the rights of the

1826 parties, including orders with respect to the possession and use of

1827 the property and the performance ofany work thereon, and may
1828 award damages, interest, and costs to the defendant as justice

1829 requires.

1830 Section 1211 . Payment afterJudgmentfrom Funds Deposited

1831 with Court.

1 832 (a) After the [entry] [filing] ofthejudgment, stating the amount
1833 of the award to which a defendant is entitled, and subject to the

1834 Hmitations of this section, that defendant may apply to the court

1835 for payment to him of the amount to which he is entitled under
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1 836 thejudgment from funds deposited with the court by the plaintiff,

1837 whether the deposit was made before or after judgment, and

1838 whether or not the judgment has been appealed or a motion for

1839 new trial or to vacate or set aside the judgment has been made.

1840 (b) The court shall direct that payment be made for the

1841 defendant of the amount to which he is entitled under the

1842 judgment, less any amount previously paid to him as shown by

1 843 receipts filed with the court , upon the filing by the defendant of a

1 844 receipt. Acceptance by the defendant ofthe money waives all the

1 845 defendant' s objections and defenses in the action except his claim

1846 to greater compensation.

1847 (c) For good cause shown, the court may permit payment

1 848 under this section before the date on which the judgment is final

1849 upon condition that the defendant provide security for the

1850 repayment of any amount received by him which exceeds the

1851 amount to which he is finally determined to be entitled.

1852 (d) A defendant who receives money under this section in

1853 excess of the amount to which he is finally determined to be

1854 entitled shall repay the excess to the plaintiff, or to any other

1855 party entitled thereto, without interest.

1856 (e) If the defendant fails to pay any amount required by the

1857 judgment within [30] days after the judgment becomes final, the

1858 court on motion may enforce payment out of the security, if any,

1 859 provided under subsection (c), or issue any appropriate process.

1860 Section 1212. Order for Possession after Judgment.

1 86
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(a) At any fime after judgment, the plaintiff may apply to the

1 862 court for an order of possession. The application may be granted

1 863 whether or not the judgment has been appealed or a motion for

1864 new trial or to vacate or set aside the judgment has been made.

1865 (b) The court shall authorize the plaintiff to take possession of

1866 the property if:

1 867 ( 1 ) thejudgment determines that the plainfiff is entitled to take

1868 the property; and

1869 (2) the plaintiff has paid the full amount required by the

1870 judgment in the manner provided by Section 1208(b).

1 87
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(c) The court shall specify the date after which the plaintiff is

1872 authorized to take possession of the property. Unless the

1873 defendant consents in wrifing to an earlier date, possession may
1874 not be taken earlier than [ten] days after the date on which the

1 875 order is served or 90 days after notice to terminate occupancy was

1 876 given under Section 205 if that section is applicable, whichever is
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1877 later. The court may enforce the order for possession by an

1878 appropriate writ or proceeding, including contempt.

1 879 (d) The plaintiff does not abandon or waive the right to appeal

1 880 from thejudgment , move for a new trial , or vacate or set aside the

1881 judgment, by making application for or taking possession under

1882 this section.

1883 ARTICLE XIII

1884 DISMISSAL AND ABANDONMENT

1885 1301 . Involiintaiy Dismissal.

1886 1302. Voluntary Dismissal.

1887 1303. Award of Litigation Expenses.

1888 1304. Restitution of Property and Damages.

1889 Section 1301 . Involuntary Dismissal.

1 890 On motion of the defendant , the court shall dismiss the action

1891 in whole or in part, as justice requires, if:

1892 (1) upon sustaining a preliminary objection to the plaintiffs

1893 complaint, the court determines that a dismissal is required;

1894 (2) the plaintiff, by amending the complaint, so changes the

1895 extent, scope, ornatureoftheproperty sought to be taken that a

1 896 dismissal of the action is required as to the superseded portion of

1897 the original action;

1 898 (3) the plaintiff has unjustifiably failed to exercise reasonable

1899 diligence in prosecuting the action;

1 900 (4) the plaintiff has unjustifiably failed to exercise reasonable

1901 diligence in prosecuting the action;

1902 (4) the plaintiff has failed or refused to comply with an order

1903 for deposit made under Section 601 or an order to increase the

1904 amount on deposit made under Section 603 (c); or

1905 (5) the plaintiff has failed to pay the full amount required by

1906 the judgment within the time allowed.

1907 Section 1302. Voluntary Dismissal.

1 908 (a) The court may dismiss the action in whole or in part upon

1909 motion of the plaintiff at any time prior to payment of the

1910 judgment. In its order of dismissal, the court may impose any

1911 conditions that are just and equitable, including a requirement of

1912 restitution of property or money.

1913 (b) The plaintiffs motion to dismiss the action may be denied

1914 if the court determines, after noticed hearing, that because ofthe

1915 condemnation action the defendant has substantially changed his

1916 position to his detriment.
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1917 Section 1303. Award of Litigation Expenses.

1918 (a) The court shall award the defendant his litigation expenses,

1919 in addition to any other amounts authorized by law, if the action

1920 is wholly or partly dismissed for any reason.

1921 (b) If the scope of the property to be taken is reduced as the

1922 result of (1) a partial dismissal, (2) a dismissal of one or more

1923 plaintiffs, or (3) a final judgment determining that the plaintiff

1924 cannot take part of the property originally sought to be taken,

1925 the court shall award the defendant the portion of his Htigation

1926 expenses attributable to the property within the scope of the

1927 reduction.

1928 (c) Costs and litigation expenses authorized by this section

1929 may be claimed, taxed, and awarded under the same procedures

1930 that apply to costs in other civil actions.

1931 Section 1304. Restitution of Property and Damages.

1 932 If the action is dismissed for any reason, and the defendant has

1033 vacated the property under an order of possession or in

1934 reasonable contemplation of its taking by the plaintiff, the court,

1935 upon demand of the defendant, shall order the plaintiff to (1)

1936 deliver possession of the property to the defendant or other

1 937 person entitled thereto, and (2) pay damages to the defendant as

1938 justice requires, including damages for any injury to or

1939 impairment of the value of the property not within the reasonable

1940 control of the defendant.

1941 ARTICLE XIV
1942 RELOCATION ASSISTANCE

1943 Sec.

1944 1401. Declaration of Policy.

1945 1402. Definitions.

1946 1403. Moving and Related Expenses.

1947 1404. Replacement Housing for Homeowners.
1 948 1405. Replacement Housingfor Tenants and Certain Others.

1949 1406. Relocation Assistance Advisory Program.

1 950 1407. Replacement Housing Prerequisite to Requiring Person

1951 to Move.
1952 1408. Implementing Regulations.

1953 1409. Fund Availability.

1954 1410. Administration.
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1955 141 1. Payments Not Income or Resources.

1956 1412. Review of Application of Aggrieved Person.

1957 Section 1401 . Declaration of Policy.

1958 (a) The purpose of this Article is to establish a uniform policy

1 959 for the fair and equitable treatment of persons displaced by public

1960 and private condemnors in order that they will not suffer

1961 disproportionate injuries as a result of programs designed for the

1962 benefit of the public as a whole. All costs under this Article are

1963 part of the costs and expenses of the project or improvement

1964 which caused the displacement.

1965 (b) If, as a condition of the eligibility of a condemnor for

1966 federal assistance of any kind, payments are required by federal

1967 law in amounts greater than or under circumstances not

1968 authorized by this Article, the condemnor shall comply with the

1969 requirements of federal law instead of this Article.

1970 Section 1402. Definitions.

1971 As used in this Article:

1972 (1) "Displaced person" means a person who moved from real

1 973 property, or who moves his personal property from real property:

1 974 (i) as a result of the acquisition of the real property in whole or

1975 in part by a condemnor;

1976 (ii) as a result of a written order by the acquiring condemnor to

1977 vacate the real property for a program or project undertaken by

1978 it; or

1979 (iii) solely for the purposes of Sections 1403(a) and (b) and

1980 Section 1406, as a result of the acquisition of, or as the result of

1 98

1

the written order of the acquiring condemnor to vacate other real

1982 property, on which the person conducts a business or farm

1983 operation, for the program or project.

1984 (2) "Business" means any lawful activity, except a farm

1985 operation, conducted primarily:

1986 (i) for the purchase, sale, exchange, lease, or rental of personal

1987 and real property, and for the manufacture, processing, or

1988 marketing of products, commodities, or any other personal

1989 property;

1990 (ii) for providing services to the public;

1991 (iii) by a nonprofit organization; or

1992 (iv) solely for the purposes of Section 1403(a) for assisting in

1993 the purchase, sale, resale, manufacture, processing, or marketing

1994 of products, commodities, personal property, or services by the

1995 erection and maintenance of an outdoor advertising display,



P.D. 144 JUDICIAL COUNCIL 105

whether or not such display is located on the premises on which

any of above activities are conducted.

(3) ''Mortgage" includes any form of lien or security interest

given to secure advances on or the unpaid purchase price of, real

property, together with the credit instruments, if any, secured

thereby.

Section 1403. Moving and Related Expenses.

(a) Whenever the acquisition of real property for public use by

a condemnor results in the displacement of any person, the

condemnor shall pay the displaced person as part of the cost

acquisition:

(1) his actual reasonable expenses in moving himself, his

family, business, farm operation, or other personal property to a

new location, not exceeding the cost of moving a reasonable

distance;

(2) his actual direct losses of tangible personal property as a

result of moving or discontinuing a business or farm operation,

not exceeding an amount equal to the reasonable expenses that

would have been required to relocate the property within a

reasonable distance; and

(3) his actual reasonable expenses in searching for a replace-

ment business or farm.

(b) The condemnor shall pay to a displaced person eligible for

payments under subsection (a), who moves from a dwelling and

who elects to accept the payments authorized by this subsection

in lieu of the payments authorized by subsection (a), a reasonable

moving expense allowance, but not more than $300, and in

addition a dislocation allowance of $200.

(c) The condemnor shall pay to a displaced person eligible for

payments under subsection (a), who moves or discontinues his

business or farm operation and who elects to accept the payment

authorized by this subsection in lieu ofthe payment authorized by

subsection (a), a fixed relocation payment in an amount equal to

the average annual net earnings ofthe business or farm operation,

but the payment shall be not less than $2,500 nor more than

$10,000. [In the case of a business, payment shall be made under

this subsection only if the business (1) cannot be relocated

without a substantial loss of patronage, and (2) is not a part of a

commercial enterprise having at least one other establishment not

being acquired which is engaged in the same or similar business.]

For purposes of this subsection, "average annual net earnings"



106 JUDICIAL COUNCIL P.D. 144

means one-half of any net earnings of the business or farm

operation, before federal, state, and local income taxes, during

the two taxable years immediately preceding the taxable year in

which the business or farm operation moves from the real

property being acquired or during any other more equitable

period for establishing earnings, including any compensation

paid by the business or farm operation to the owner, his spouse,

or his dependents during the two-year or other period.

Section 1404. Replacement Housing for Homeowners.
(a) In addition to payments required by Section 1403, the

condemnor shall pay an amount not exceeding $15,000 to any

person displaced from a dwelling actually owned and occupied by

him for not less than 180 days before the initiation of negotiations

for acquisition of the property.

(b) The additional payment required by subsection (a) shall

include the following elements:

(1) the amount, if any, which when added to the acquisition

cost of the dwelling acquired, equals the reasonable cost of a

comparable replacement dwelling that is a decent, safe, and

sanitary dwelling adequate to accommodate the displaced person,

reasonably accessible to public services and places ofemployment
and available on the private market;

(2) the amount, if any, that will compensate the displaced

owner for any increased interest costs he is required to pay for

financing the acquisition of a comparable replacement dwelling.

This amount shall be paid only if the dwelling acquired was

encumbered by a mortgage which was a valid lien on the dwelling

for not less than 180 days before initiation of negotiations for

acquisition of the dwelling. The amount shall be equal to the

excess in the aggregate interest and other debt service costs of that

amount of the principal of the mortgage on the replacement

dwelling which is equal to the unpaid balance of the mortgage on

the acquired dwelling, reduced to discounted present value. The
discount rate shall be the prevailing interest rate paid on savings

deposits by commercial banks in the community in which the

replacement dwelling is located; and

(3) reasonable expenses incurred by the displaced person for

evidence of title, recording fees, and other closing costs incident

to the purchase of the replacement dwelling, but not including

prepaid expenses.

(c) The additional payment authorized by this section shall be
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made only to a displaced owner who purchases or enters into a

contract for rehabilitation or construction of a decent, safe, and

sanitary replacement dwelling which is to be occupied not later

than the end of the one year period beginning on the date on

which he receives final payment of the award or proceeds of the

acquired dwelling, or on the date on which he moves from the

acquired dwelling, whichever is later.

Section 1405. Replacement Housing for Tenants and Certain

Others.

(a) In addition to payments required by Section 1403, the

condemnor, as part of the costs of acquisition of real property

improved with a dwelling, shall make a payment to or for any

displaced person not eligible to receive a payment under Section

1404 who is displaced from any dwelling which was actually and

lawfully occupied by the displaced person for not less than 90

days before the initiation of negotiations for acquisition of the

property.

(b) The payment shall be either:

(1) the additional amount, in excess of his current rent,

reasonably necessary to enable the displaced person to lease or

rent, for a period not to exceed four years, a decent, safe and

sanitary dwelling adequate to accommodate him in areas not

generally less desirable in regard to public utilities and public,

commercial, and farming facilities, and reasonably accessible to

his place of employment, not exceeding $4,000; or

(2) the amount necessary to enable the displaced person to

make a down payment, including incidental expenses described in

Section 1404 (b) (3), on the purchase of a decent, safe, and

sanitary dwelling adequate to accommodate him in areas not

generally less desirable in regard to public utilities, and public,

commercial and farming facilities, not exceeding $4,000, but if the

amount exceeds $2,000, the displaced person must match any

amount exceeding $2,000 in making the down payment.

Section 1406. Relocation Assistance Advisory Program.

(a) A condemnor shall provide a relocation assistance advisory

program to aid any person, business, or farm operation displaced

because of its acquisition of real property. If the condemnor

determines that any person occupying property immediately

adjacent to the real property acquired is caused substantial

economic injury because of the acquisition, it may offer that

person relocation assistance advisory services under the program.
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2120 (b) A public entity may establish local relocation assistance

2121 offices to assist in obtaining replacement housing and other

2122 facilities for persons who find it is necessary to relocate their

2123 dwellings, businesses, or farm operations because of the

2124 acquisition of real property.

2125 (c) Relocation assistance advisory programs shall include

2 1 26 measures, facilities or services necessary or appropriate in order

2127 to:

2128 (1) determine the need, if any, of displaced persons for

2129 relocation assistance;

2130 (2) provide current and continuing information on the

2131 availability, prices and rentals, or comparable decent, safe and

2132 sanitary sale and rental housing for displaced persons, and of

2133 comparable locations for displaced business or farm operations;

2134 (3) assure, to the extent reasonably feasible, that within a

2135 reasonable time before displacement there will be available in

2136 areas not generally less desirable in regard to public utilities and

2137 public and commercial facilities, and at rents or prices within the

2138 financial means of the famiUes of individuals displaced, decent,

2139 safe, and sanitary dwellings, equal in number to the number of,

2140 and available to, displaced persons who require those dwellings

2141 and reasonably accessible to their places of employment;

2142 (4) assist a person displaced from his business or farm

2143 operation in obtaining and becoming established in a suitable

2144 replacement location;

2145 (5) supply information concerning federal, state and local

2146 housing programs, disaster loan programs, and other federal,

2147 state or local programs offering assistance to displaced persons;

2148 (6) provide other advisory services to displaced persons in

2149 order to minimize hardships to them in adjusting to relocation;

2150 and

2151 (7) secure, to the greatest extent practicable, the coordination

2152 of its relocation assistance program with the project work
2153 necessitating the displacement and with other planned or

2 1 54 proposed activities of public entities in the community on nearby

2155 areas which may affect the implementation of its relocation

2156 assistance program.

2 1 57 Section 1407 . Replacement Housing Prerequisite to Requiring

2158 Person to Move.
2 1 59 No person shall be required to move from his dwelling because

2160 of its acquisition by a condemnor, unless replacement housing, as
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described in Section 1406 (c) (3) is available.

Section 1408. Implementing Regulations.

The State [Department of Administration] shall adopt

regulations to assure that:

(1) the payments and assistance authorized or required by this

Article shall be administered in a fair and reasonable manner and

as uniformly as practicable;

(2) a displaced person who makes proper application for a

payment authorized by this Article will be paid by the condemnor

promptly after a move, or, in hardship cases, will be paid in

advance; and

(3) any person aggrieved by a determination of a public entity

as to eligibility or lack of eligibility for, or as to the amount of,

any relocation assistance service or payment authorized by this

Article, may have his application reviewed by the [governing

body or other head of the public entity] [Department of

Administration].

Section 1409. Fund Availability.

(a) Funds appropriate or otherwise available to a condemnor

for the acquisition of property for a particular program or project

shall be available to, and the condemnor may, obligate and expend

those funds to carry out the provisions of this Article in

connection with the program or project. Expenditures under this

2184 section are costs of the program or project.

2 1 85 (b) If comparable replacement housing is not available and the

condemnor determines that the required housing cannot

otherwise be made available the condemnor may obligate and

expend funds authorized for the project for which the property is

being acquired to provide the housing.

Section 1410. Administration.

In order to prevent unnecessary expense and duplication of

functions and to promote uniform and effective administration of

public relocation assistance programs for displaced persons, a

condemnor may contract with any public entity, individual, firm,

association or corporation for relocation assistance services

required by this Article, carry out its obligations under his

Article by providing relocation assistance in whole or in part by

its own personnel, or utilize the services of state or local housing

agencies or other agencies having experience in the administra-

tion or conduct of similar relocation or housing assistance

activities.
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2202 Section Mil . Payments Not Income or Resources.

2203 Payments received by a displaced person under this Article

2204 shall not be considered as income resources for the purpose of

2205 (1) determining the eligibility or extent of eligibility of, or the

2206 amount of aid to be given to, any person for public assistance

2207 purposes under any law of this State, or (2) applying any state [or

2208 municipal] income tax, corporation tax, or other tax law of this

2209 State.

2210 Section 1412. Review ofApplication ofAggrieved Person.

221

1

After exhaustion of administrative remedies, a determination

2212 by a condemnor as to eligibility or lack of eligibility for, or as to

2213 the extent of, any relocation asssistance service or payment

2214 authorized by this Article, may be reviewed by a court of

2215 competent jurisdiction and modification set aside, if it is found to

2216 be arbitrary, unreasonable, or an abuse of discretion.

2217 ARTICLE XV
22 1

8

ARBITRATION OF COMPENSATION
2219

2220 1501 . Arbitration of Compensation Authorized.

2221 1502. Enforceability of Agreement.

2222 1503. Timing of Arbitration.

2223 1504. Effect of Pending Condemnation Action.

2224 1505. Absence of Concurrent Condemnation Action.

2225 1506. Arbitration Procedure.

2226 1507. Abandonment of Acquisition.

2227 1508. Recordation ofAgreement.
2228 Section 1501. Arbitration of Compensation Authorized.

2229 (a) A condemnor and a condemnee or two or more
2230 condemnees may enter into and comply with the terms of an

223

1

agreement in conformity with this Article for the arbitration of

2232 any issue relating to the amount or the apportionment of

2233 compensation for the taking of property.

2234 (b) An agreement to arbitrate does not constitute and shall not

2235 be construed as a waiver of or excuse for noncompliance with

2236 any requirement of Article II or III relating to the acquisition of

2237 property except to the extent expressly provided in the agree-

2238 ment.

2239 Section 1502. Enforceability of Agreement.
2240 Except as specifically provided in this Article , an agreement to

2241 arbitrate under Section 1501 has the same effect, and an
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2242 arbitration thereunder may be conducted , and the award may be

2243 judicially confirmed, in conformity with the same procedures, as

2244 in other arbitrations under the law of this State. To the extent

2245 that this Article and any agreement in conformity with it are

2246 inconsistent with any other law, this Article prevails.

2247 Section 1503. Timing of Arbitration.

2248 An arbitration agreement under this Article may be made and

2249 carried into effect either before or after a condemnation action

2250 has been commenced. The agreement does not waive or restrict

2251 the right to commence and prosecute a condemnation action,

2252 including the taking of possession beforejudgment, except to the

2253 extent expressly provided in the agreement.

2254 Section 1504. Effect of Pending Condemnation Action.

2255 If a condemnation action has been commenced and is pending

2256 between the parties to an arbitration agreement under this

2257 Article:

2258 (1) a petition, motion, or other proceeding thereafter initiated

2259 in connection with the arbitration shall be filed in and determined

2260 by the court in the condemnation action;

2261 (2) the court in the condemnation action may stay the

2262 determination of an issue of compensation in the action until

2263 arbitration pursuant to the agreement has been concluded; and

2264 (3) the total or apportioned amounts of compensation as

2265 determined by the arbitration award and confirmed by the court

2266 shall be included in thejudgment ofcondemnation as the amount

2267 of compensation for the property.

2268 Section 1505. Absence ofConcurrent Condemnation Action.

2269 In the absence of a pending condemnation action relating to

2270 the property, a petition, motion, or other proceeding initiated in

227

1

connection with arbitration pursuant to an agreement under this

2272 Article shall be filed in and determined by a court that would

2273 have both jurisdiction and proper venue of the condemnation

2274 acfion if it had been commenced immediately prior thereto.

2275 Unless the agreement for arbitration otherwise provides, the total

2276 or apportioned amounts of compensafion as determined by the

2277 arbitration award and confirmed by the court shall be entered as

2278 ajudgment with the same effect and subject to the same terms and

2279 conditions as a judgment of condemnation of the property.

2280 Section 1506. Arbitration Procedure.

2281 Unless the arbitration agreement provides otherwise, the

2282 conduct of the arbitration shall be subject to the following rules

:
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2283 (1) The locale for the arbitration is the county in which the

2284 subject property, or the major portion of that property, is located.

2285 (2) The law of this State relating to the criteria for ascertaining

2286 just compensation and damages, and the elements thereof, shall

2287 be applied.

2288 (3) The arbitration tribunal shall be the judge of the relevancy

2289 and materiality of the evidence offered, and conformity to the

2290 legal rules of evidence shall not be required.

2291 (4) The amount of compensation determined by the arbitra-

2292 tion award must be within the range of the evidence presented by

2293 the parties.

2294 (5) The condemnor shall pay the compensation of and all

2295 expenses and fees incurred by the arbitrators.

2296 Section 1507. Abandonment ofAcquisition.

2297 (a) Subject to the requirements of subsection (b), an arbitra-

2298 tion under this Article may specify the terms and conditions, if

2299 any, under which the condemnor may abandon acquisition ofthe

2300 property.

2301 (b) Unless the arbitration agreement expressly waives the

2302 property owner's right to reimbursement, in the event of

2303 abandonment of acquisition after an arbitration agreement has

2304 been entered into, he is entitled to recover from the condemnor:

2305 (1) the same litigation expenses that would be recoverable

2306 upon dismissal of an action for the acquisition of the property;

2307 and

2308 (2) all other expenses, not included in recoverable litigation

2309 expenses, reasonably and necessarily incurred by him in

2310 preparation for and in participating in the arbitration and in

23 1

1

judicial proceedings in connection with the arbitration, including

2312 reasonable attorney, appraisal, and engineering fees.

23 1

3

(c) If abandonment of acquisition occurs after the rendition of

2314 an award in the arbitration proceedings, the amount of the

2315 expenses payable under this section shall be determined as an

2316 additional issue in the arbitration, unless the arbitration

2317 agreement expressly provides otherwise. If the abandonment

2318 occurs before the rendition of the award, the amount shall be

2319 determined by the court in a condemnation action, if one is

2320 commenced, or in an independent action brought against the

2321 condemnor.

2322 Section 1508. Recordation ofAgreement.

2323 (a) An agreement under this Article, or a memorandum
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2324 summarizing its terms and describing the subject property, after

2325 being executed and acknowledged by the parties, may be

2326 recorded, or rerecorded, in the same manner and with the same

2327 effect as a conveyance of real property.

2328 (b) The record of the agreement or summary of agreement

2329 ceases to be notice to any person for any purpose after two years

2330 following the date of recordation or rerecordation under

2331 subsection (a).

2332 ARTICLE XVI
2333 EFFECTIVE DATE AND REPEALER

2334 1601. Time of Taking Effect.

2335 1602. Application.

2336 1603. Uniformity of Application and Construction.

I'h'hl 1604. Severability.

2338 1605. Repealer.

2339 Section 1601. Time of Taking Effect.

2340 This Code shall take effect July 1, 1976.

2341 Section 1602. Application.

2342 (a) Articles 1 through V of this Code apply only to

2343 condemnation actions commenced on or after its effective date.

2344 (b) Articles I and Articles VI through XV ofthis Code apply to

2345 the fullest extent practicable to pending condemnation actions

2346 commenced before its effective date with respect to issues on

2347 which ajudgment has not been entered, and with respect to issues

2348 that are retried on or after its effective date pursuant to an order

2349 of a trial or appellate court.

2350 (c) In any condemnation action in which an appeal or a motion

2351 to modify or vacate the verdict or judgment, or to grant a new
2352 trial, was pending on the effective date of this Code, the law

2353 applicable before the effective date of this Code, governs the

2354 determination of the appeal or motion.

2355 Section 1603. Uniformity of Application and Construction.

2356 This Code shall be applied and construed as to effectuate its

2357 general purpose to make uniform the law with respect to the

2358 subject of this Code among states enacting it.

2359 Section 1604. Severability.

2360 If any provision of this Code or application thereof to any

2361 person or circumstance is held invalid, the invahdity does not

2362 affect other provisions or applications of the Code that can be
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2363 given effect without the invalid provision or application, and to

2364 this end the provisions of this Code are severable.

2365 Section 1605. Repealer.

2366 The following acts and all other acts and parts of acts

2367 inconsistent with this Code are hereby repealed: [Here should

2368 follow the acts to be specifically repealed, including any acts

2369 regulating the procedure for condemnation actions.]

We do not recommend House bill 3752.

House bill 3752 is one of many "uniform" laws which are circu-

lated throughout the United States from time to time by research

organizations with official or unofficial sponsorship. House bill

3752 is in no sense a proposition that has been tailored for use in

this Commonwealth. We have contacted a prominent member of

the drafting committee which prepared this Uniform Eminent

Domain Code and have been informed that the philosophy under-

lying the model code includes the assumption that the field of

eminent domain law is complex and specialized and should be

"simplified."

It was the aim of the committee which drafted this model to

conform the entire procedure to the Federal Rules of Civil Proce-

dure and to the Federal Acquisitions Policy Act of 1970.

We are also advised that it was not anticipated by the drafting

committee that the model code was to be adopted in toto by those

jurisdictions in which legislative consideration was pending. It

was expected, however, that the main philosophy of the bill,

which invokes the judicial process more immediately and exten-

sively than is the case under existing Massachusetts law, would

be adopted.

Present Eminent Domain Law in Massachusetts

Procedure Under G.L. Chapter 79

In Massachusetts, the vast bulk of eminent domain proceedings

are carried out under the provisions of General Laws Chapter 79.

This chapter of the General Laws was designed to provide a un-

iform procedure for the exercise of the power of eminent domain

whether this power was exercised at the state level, the county

level, the municipal level, or by public or even private corpora-

tions which enjoy the privilege of taking private property for pub-

lic use.
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The Massachusetts procedure is political in nature. In the first

instance, a political body acting in conformity with law adopts an

order of taking which describes the land to be taken and the in-

terest to be taken from the owner. When this order is filed at the

Registry of Deeds, the taking is complete. Our present law re-

quires that an award of damages must be made, that certain mov-

ing costs be paid and that appraisals of the value of the land taken

must be made. Since 1959, a pro tanto payment of damages must

be tendered to the person whose land is taken. We thus see that in

our law (under Chapter 79) there is no necessity to obtain the

approval of the court in order to exercise the power of eminent

domain.

The measure of damages for the taking of land is the fair market

value at the time of the taking. This value is what a willing buyer

would pay to a willing seller, assuming that neither was under any

compulsion to conclude the sale.

When the person whose land is taken determines that he has

not been offered fair market value for his interest, such person

has a right under Section 14 of Chapter 79 to file a petition for the

assessment of such damages by the Superior Court in the county

where the land is located.

The present practice is for such cases to be tried first before a

Superior Court judge, and then (unless a settlement is effected)

before a jury of twelve.

Procedure Under G.L. Chapter 80A

Although the vast majority of cases in Massachusetts are con-

ducted under the provisions of Chapter 79, Chapter 80A provides

an alternate method. Under this alternate procedure, the political

body adopts an order of taking by eminent domain and then,

within ten days from the recording of the order in the Registry of

Deeds, files a petition in the Superior Court to:

1. establish the right to make the taking;

2. assess any special benefits involved; and

3. determine the amount of damages to be paid.

The portion of Chapter 80A which is most controversial is Sec-

tion 11 which provides:

The board may at any time before final judgment of con-

demnation abandon the proposed improvement and discon-

tinue the proceedings, in which case all action taken thereun-
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der and under the proceedings for the laying out or estab-

lishment of such improvement shall become void; but in such

case, or in case the petition shall be dismissed on motion of a

party respondent under section ten, any person who has suf-

fered damage or loss or been put to expense by the proceed-

ings shall be entitled to recover indemnity in full by order of

the court and for which execution shall issue. In case of

abandonment or dismissal as aforesaid, the clerk of the court

shall forthwith transmit for record to every registry of deeds

designated in the petition as provided in section four a certifi-

cate that all proceedings in relation to such improvement

have been discontinued or dismissed. At any time after the

right of the petitioner to take the property described in the

order for the purpose stated therein and to assess betterments

therefor has been established, if it shall be made to appear

that all laws requiring appropriations of money, to be raised

by loan or otherwise, in cases of the taking of land by emi-

nent domain, in so far as appHcable, have been complied

with, the court shall on motion of the petitioner enter an in-

terlocutory judgment of condemnation, which shall have the

same effect as a final judgment of condemnation, except with

respect to compensation, damages and assessments for bene-

fits, and the proceedings shall continue as herein provided

with respect to compensation, damages, and assessments; but

the petitioner shall not thereafter have the right to discon-

tinue the proceedings.

As is demonstrated by this section, the taking authority can

merely abandon the whole procedure thereby leaving the parties

affected with the task of proving that they were damaged or put to

expense. Neither the taking authorities nor the public at large has

ever been very enthusiastic about this 1929 legislation.

Effect of the Proposed Code Upon Exist-

ing Eminent Domain Law in Massachusetts

The effect of House bill 3752 would be to repeal the procedure

under Chapter 79, to transform the entire eminent domain process

into a judicial procedure and to adopt all of the undesirable fea-

tures of Chapter 80A (see ARTICLE XIII).

The Superior Court does not now have the capacity to deal

effectively even with those eminent domain cases which are con-
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tested and involve huge sums as damages. The Commonwealth

and various political subdivisions pay large sums in interest, often

in the hundred thousand dollar category, because of the delay in

eminent domain proceedings in the courts.

Because federal funds may be involved in various land acquisi-

tion programs where the amount of land damages cannot be ag-

reed upon by the taking authority and the owners, it is not un-

common to have a double trial in a land damage case; one before

a Superior Court judge and another before a jury. One whose land

is taken is entitled to a trial by jury on the issue of damages. No
person can lose his property to the government without due pro-

cess of law and just compensation.

We cannot recommend the imposition of further burdens on the

Superior Court such as would be called for by this model code.

Nor do we think that a judge is necessarily the officer of the state

who should be the one to make a decision as to whether or not, in

the first instance, the public good requires the taking of property.

We conceive that this power is more legislative than judicial and

that the courts should intervene only where there is a demonstra-

tion that the power has been abused or exercised in an unlawful

manner.

Further Negative Aspects

Although one of the purposes of the model code is to encourage

and expedite eminent domain by voluntary negotiations, there are

at least thirty (30) instances where resort may be made to the

courts for determination of intermediate problems arising during

the process.

An expert opinion as to value can be given by a person under

the model code who is qualified by "knowledge, skill, experience,

training, or education to express an opinion as to the value of the

property." (Section 1103). In Massachusetts it is doubtful that a

person would qualify by education alone.

Positive Aspects

There are some portions of the model code which could form

the basis for amendments to General Laws Chapter 79 and these

include:

Section 203. Offer to Purchase at Full Appraisal Value.

(a) Before initiating negotiations for the purchase of prop-

erty, the condemnor shall establish an amount which it be-
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lieves to be just compensation therefor and promptly shall

submit to the owner an offer to acquire the property for the

full amount so established. The amount shall not be less than

the condemnor's approved appraisal of just compensation for

the property.

(c) The condemnor shall provide the owner of the property

with a written appraisal, if one has been prepared, or if one

has not been prepared, with a written statement and sum-

mary, showing the basis for the amount it established as just

compensation for the property. If appropriate, the compensa-

tion for the property to be acquired and for the damages to

remaining property shall be separately stated.

In connection with Section 203(c) we would not support any

system of oral appraisals. A written appraisal (or more than one)

must be prepared.

Section 904. "No party has the burden of proof on the issue of

the amount of compensation."

This is something that might well be adopted in our existing

Eminent Domain structure. It should be noted that invariably

judges charge the jury that the burden of proof in establishing fair

market value rests on the owner of the property. This concept

does not seem to have objective validity.

Section 1016. Loss of Goodwill.

(a) In addition to fair market value determined under Sec-

tion 1004, the owner of a business conducted on the property

taken, or on the remainder if there is a partial taking, shall be

compensated for loss of goodwill only if the owner proves

that the loss (1) is caused by the taking of the property or the

injury to the remainder, (2) cannot reasonably be prevented

by a relocation of the business or by taking steps and adopt-

ing procedures that a reasonably prudent person would take

and adopt in preserving the goodwill; (3) will not be included

in relocation payments under Article XIV, and (4) will not be

duplicated in the compensation awarded to the owner.

(b) Within the meaning of this section, "goodwill" consists

of the benefits that accrue to a business as a result of its loca-

tion, reputation for dependability, skill, or quality, and any

other circumstances resulting in probable retention of old or

acquisition of new patronage.



P.D. 144 JUDICIAL COUNCIL 119

Bills have been filed on several occasions in Massachusetts to

include compensation for loss of goodwill. While this element of

damage presents problems of proof, it could present a miscarriage

of justice where forced removal robs a business of its trade be-

cause of the relocation.

We do not recommend the enactment of these sections, but

suggest that the General Court might study the advisability of

their adoption.

Comparative Law Situation

After a survey of the statutes in ten primary states, California,

Colorado, Connecticut, Florida, Illinois, Maryland, Michigan,

New Jersey, New York and North Carolina, and the federal stat-

utes (40 U.S.C.A. Sees. 257 to 258 (f) ) we conclude that the Un-
iform Eminent Domain Code has not been adopted in whole or in

part in any of the jurisdictions mentioned with the exception of

California. {Compare, UEDC, art. 3, 4 and 5 with 7 Cal. Code of

Civ. P., ch. 4, §§1245.270, as amended by Stats. 1975, ch. 1275,

§2).

It is significant to note, however, that rather than California

adopting these provisions from the code, the drafters of the code

drew heavily from the eminent domain law of California.

Although Massachusetts should not let the fact that no other

jurisdiction has adopted the code be determinative, it is a signific-

ant factor which cannot be overlooked.

This Code is Not Needed in Massachusetts

The proposed code is a laborious recitation of many well estab-

lished principles of eminent domain law found in Massachusetts

cases and statutes. One of its serious faults lies in the fact that

where it extends the existing law, it is unfeasible.

Its high goals are to (1) provide standards for the acquisition of

property by the taking authority, (2) to regulate the conduct of

eminent domain action in court, and (3) to determine just compen-

sation. The code, if enacted in Massachusetts, would not achieve

its goals. Rather, it would result in an increased caseload for al-

ready overburdened courts, duplicate a great deal of existing stat-
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utes and repeal a great many others which are both well estab-

lished and effective.

In the final analysis, there is no need for this model code in

Massachusetts; it adds nothing significant to our law.
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