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JUDICIAL COUNCIL 

G.L. Chapter 221, §§ 34A-34C 

The Judicial Council was established to make a continuous 
independent study of the organization, procedure, and practice 
of the courts. 

The Council makes recommendations requested by the legisla
ture and suggests improvements in the administration of justice. 

Statutory Authority 

Section 34A. There shall be a judicial council for the continuous study 
of the organization, rules and methods of procedure and practice of the 
judicial system of the commonwealth, the work accomplished, and the 
results produced by that system and its various parts. Said council shall 
be composed of the chief justice of the supreme judicial court or some 
other justice or former justice of that court appointed from time to time 
by him; the chief justice of the appeals court or some other justice or 
former justice of that court appointed from time to time by him; the adminis
trative justice for each department of the trial court or some other justice 
or former justice appointed to said department, or division thereof as the 
case may be, or to a predecessor court of said department or division, 
appointed from time to time by said administrative justice; and not more 
than four members of the bar all to be appointed by the governor, with 
the advice and consent of the executive council. The appointments by the 
governor shall be for such periods, not exceeding four years, as he shall 
determine. 

Section 348 . The judicial council shall report annually on or before 
December first to the governor upon the work of the various branches of 
the judicial system. Said council may also from time to time submit for 
the consideration of the justices of the various courts such suggestions in 
regard to rules of practice and procedure as it may deem advisable. 

Section 34C. No member of said council, except as hereinafter provided, 
shall receive any compensation for his services, but said council and the 
several members thereof shall be allowed from the state treasury out of 
any appropriation made for the purpose such expenses for clerical and 
other services, travel and incidentals as the governor and council shall 
approve . The secretary of said council, whether or not a member thereof, 
shall receive from the commonwealth a salary of ten thousand dollars. 

The 56th printed report was issued in 1980. 
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"JUDGES SHOULD AT ALL TIMES FEEL THEMSELVES 
INDEPENDENT AND FREE." 

From: "An Address of the Convention for 
Framing a New Constitution of Govern
ment for the State of Massachusetts Bay 

- March 2, 1780 

The Chief Justice of the United States has retired from his position to 
assume the duties of guiding a commission to observe the 200th anniversary 
of the adoption of the Constitution of the United States. The Philadelphia 
convention finished its work on our federal constitution on September 17, 
1787. Massachusetts was the 6th original state to adopt the new federal 
constitution on February 7, 1788 after a convention at Boston. It was 
ratified by New Hampshire, the 9th necessary state, on June 21, 1788. 
The Bill of Rights appears to have been finally adopted on December 15, 
1791. It is most appropriate to mark the 200th anniversary of this awesome 
document and its Bill of Rights. 

It is fitting that the Judicial article of the federal constitution be accorded 
renewed expressions of confidence during this period of anniversary obser
vance. In reflecting on the constitutional provisions in the constitutions of 
Massachusetts (1780) and of the United States (1788) the principle of 
separation of powers is of as much concern in this 200th Anniversary year 
as it was in the 1780's . 

I. Constitutionalism - The Rule of Law 

Constitutional law is dynamic in its application to successive generations. 
Its basic concepts are hard won rights for which men and women have 
struggled for centuries. 

In 1955 on the occasion of the 200th anniversary of the birth of Chief 
Justice John Marshall, Judge Charles E. Wyzanski of the United States 
District Court for Massachusetts presented his views on "Constitutionalism" 
at a Harvard Law School conference on "Government under Law." 

What then is the root nature of constitutionalism? 

Judge Wyzanski observed that "Constitutionalism" has as its antonym 
"absolutism" or "Tyranny" or in the modem parlance, "totalitarianism." 

------------------------------~ 
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He reminded us that we must recall the mediaeval distinction "between 
the King ' s Gubernaculum and his Jurisdictio, the attempts since the 17th 
Century to keep separate legislative, executive and judicial power .. . . " 

Wyzanski stressed that structural arrangements restraining the concentra
tion of power are essential to a constitutional state. The multiplication of 
centers of power prevents one centralized authority from stifling growth. 

"The separation of powers prevents one arbitrary will from 
ruling a people. It gives time for the presentation of opposing 
considerations and the strength to insist on them. It permits 
the trial of new ideas. It underlines our belief that, in politics 
as elsewhere in life, antinomies are eternal and polarity is of 
the essence of truth. It represents our confession that today we 
are all pluralists. And from these premises it accepts as counsel 
of prudence the principle that there should be legal limits not 
only to any particular organ of the state but to all organs of 
the state looked at collectively." 

To look only to our federal constitution for the independent foundation 
of our American judicial system is to look far short of the source. 

Montesquieu, in the Spirit of Laws said that "there is no liberty, if the 
power of judging be not separated from the legislative and executive pow
ers." He said further: 

"There can be no liberty where the legislative and executive 
powers are united in the same person, or body of magistrates" 
... if the power of judging be not separated from the legislative 
and executive powers." 

"Of the three powers above mentioned the judiciary is in some 
measure next to nothing: there remain therefore only two; and 
as these have need of a regulatory power to moderate them, 
the part of the legislative body comprised of the nobility is 
extremely proper for this purpose." 

In the Federalist (XLVII) Madison said: 

"The constitution of Massachusetts has observed a sufficient 
though less pointed caution, in expressing this fundamental 
article of liberty. It declares 'that the legislative department 
shall never exercise the executive and judicial powers, or either 
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of them; and the executive shall never exercise the legislative 
and judicial powers, or either of them; the judicial shall never 
exercise the legislative and executive powers of either of them . ' 

This declaration corresponds precisely with the doctrine of 
Montesquieu, as it has been explained, and is not in a single 
point violated by the plan of the convention." 

Massachusetts history demonstrates the wisdom in the philosophy of 
Montesquieu as to the separation of the three branches of government. 

At the commencement of the colonial period in 1630, under the Mas
sachusetts Bay Charter, there was no such separation, and there was no 
Declaration of Rights. The statute of Mary Dyer on the State House lawn, 
is a lasting reminder (but only one of many). On June I, 1660 it was 
observed "She Hangs Like a Flag To Warn All Quakers." Her execution 
for religious and political beliefs by a court which had no independence 
is an unfortunate milestone on the road to constitutional government. 

Although our system of courts dates to the 1630's the present establish
ment is based on the provisions of the 1691 Charter granted to the Province 
of Massachusetts Bay by King William III. 

In this charter the judicial branch was separated from the legislative and 
each was to operate in its own sphere. All judges were to be appointed by 
the governor but did not have tenure for good behaviour (life tenure). In 
his "Judicial History of Massachusetts" at p . 160, Washburn said: 

"The Governor and council until 1774 exercised the power of 
removing Judges at will, and the only check to this power was 
the apprehension of responsibility to the King in council for 
an abuse of it. But after that time the office of judge of the 
Superior Court [of Judicature] was held during the pleasure of 
the Crown. (2 Hutch, 337, n.3 Hutch. 390)" 

The initial court organization was not approved in London but on May 
31, 1699 the Privy Council gave final assent to a system which is the basis 
of that which existed before the revolution and at the time of the adoption 
of the Massachusetts constitution. 

The Superior Court of Judicature, which later became the Supreme 
Judicial Court under the 1780 Massachusetts constitution, was created by 
legislation of the General Court in 1699 under the 1692 Charter. 

It is significant that under this authority a justice could be removed by 
the Royal Governor and his Council with responsibility only to the King 
for any misfeasance in the matter. 
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It continued until July 3, 1782 when the present Supreme Judicial Court 
was established as both a Trial Court and an Appeals Court. 

II. The Revolutionary Experience 

The doctrines of separation of powers and that of judicial independence 
were no mere matters of governmental theory. The school of government 
in which these principles were discussed was the government of the Province 
of Massachusetts Bay between 1692 and 1774 with perhaps some of the 
more interesting "seminars" in the decade from 1765 to 1774. 

The Superior Court of Judicature, the predecessor of the Supreme Judicial 
Court, was viewed (along with the Admiralty Courts) more as a court of 
the King at London, than as an institution of the colony and province of 
Massachusetts Bay. 

The county courts of Common Pleas were not as imperial and their juries 
were more free and less liable to convict for such things as violations of 
the Navigation acts. 

When Thomas Hutchinson, later to be the last Royal (Lieut.) Governor 
of the Province, became Chief Justice in 1760, in lieu of James Otis, Sr. 
then Speaker of the House of Representatives, James Otis, Jr. vowed to 
"set the Province in a Flame" because his father had not received the 
appointment. 

Peter Oliver, himself a Tory, who was Chief Justice of the Superior 
Court of Judicature in 1772 until he was deposed, in his critique of our 
'forefathers' and their revolution said: 

"He (Hutchinson) was also, where the Power of the Crown 
was united with the Nature of this provincial Legislature ap
pointed Judge of Probate for the County of Suffolk, the most 
important County of the Province and afterwards, Chief Justice 
of the Province as also one of his Majesty's Council." 

"In mentioning those three Offices, which Mr. Hutchinson 
sustained at the same Time, it may be noticed; that the Envy 
of Ambition in some, & the Envy of Avarice in others, were 
roused at the Possession of so many by one Man." 

Origin and Progress of the American Rebellion, Stanford Univ. Press 
1961, p. 33. 
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It was not merely that the "excellent" provincial governor Hutchinson 
held multiple offices that gnawed at the souls of the patriots . The real issue 
was that the two branches of government, the executive and the judicial, 
were tightly controlled by a small group, some related by blood or marriage, 
and all desirous of giving obeisance and pleasure to their betters in London . 

In his "Judicial History of Massachusetts" Emory Washburn noted of 
Hutchinson at p . 308: 

"As a politician , he was selfish , grasping and inordinately 
ambitious . His own aggrandizement and that of his family were 
his ruling passion. In his own person he monopolized the offices 
of Lieutenant Governor, Chief Justice, Counsellor, [Governor's 
Councilor "Senate"] and Judge of Probate, and as he rose 
above these subordinate places , he exercised his influence to 
secure as many of them as he could for members of his own 
family ." 

In Quincy ' s Reports [p o 316] forthe August Term, 1769 a "Memoranda" 
records: 

'There not being a Quorum of the Court (Superior Court of 
Judicature) without the Chief Justice, [Hutchinson] he, though 
now Commander in Chief of this Province, sat and acted, at 
the opening of this Court, which very speedily adjourned to 
November. 

Some have started a Question, whether the Commission of the 
Chief Justice was not ipso facto vacated by His Honor's taking 
the chair; - and if so , have inquired how far the future Proceed
ings of this Term were irregular and erroneous and therefore, 
reversible on a Writ of Error. " 

Hutchinson did not sit again . 

PART 2, CHAPTER VI , Article II of the Massachusetts (1780) constitu
tion provides : 

" II. - No Governor , Lieutenant Governor, or Judge of the 
Supreme Judicial Court shall hold any other office or place 
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under the authority of this Commonwealth, except such as by 
this Constitution they are admitted to hold, saving that Judges 
of the said Court may hold the offices of Justices of the Peace 
through the State; nor shall they hold any other place or office, 
or receive any pension or salary from any other State or Gov
ernment or Power whatsoever." 

III. Legislative Domination 

7 

The legislative branch at the time of the revolution was indeed a house 
of delegates from the people. Its members were no less ambitious then 
than at any subsequent period. While their motivation was different, they 
too, as a legislative body, wished to exercise control over the judiciary. 

The issue on March 3, 1773 was the payment of salaries of the judges 
by the Crown. The principle was merely that "He who pays the piper calls 
the tune ." 

By a resolution of the House of Representatives on March 3, 1773 the 
"people" declared: 

"And whereas, the independence as well as the uprightness of 
the Judges of the land is essential to the impartial administration 
of Justice, and one of the best securities of the rights, liberty, 
and property of the people; therefore 

RESOL VED: That the making the Judges of the land independ
ent of the grants of the people, and altogether dependent on 
the Crown, as they will be, if, while they thus hold their 
commissions during pleasure, they accept of salaries from the 
Crown, is unconstitutional, and destructive of that security, 
which every good member of civil society, has a just right to 
be assured of, under the due execution of the laws; and is 
directly the reverse of the constitution and appointment of the 
Judges in Great Britain. 

RESOLVED: That the dependence of the Judges of the land 
on the Crown, for their support, tends, at aU times, especially 
while they hold their commissions during pleasure, to the sub
version of justice and equity, and to introduce oppression and 
despotic power." 
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The need for what Bowdoin called the "highest Skill in political Architec
ture" is no more apparent than that which is manifest in Article XXX of 
the Massachusetts Declaration of Rights . 

The judiciary can be invaded on the one hand by the Executive, as was 
the case with Hutchinson, or by the Legislature , as was the case with the 
Parliamentary acts which prompted the Resolves in 1773 . The framers of 
the constitution were keenly aware of both possibilities. 

IV. The Massachusetts Constitution 

Part 2, Section I , Article III of the Massachusetts Constitution provides: 

"The general court shall forever have full power and authority 
to erect and constitute judicatories and courts of record, or 
other courts, to be held in the name of the commonwealth, for 
the hearing, trying , and determining of all manner of crimes, 
offences, please processes, plaints, actions, matters , causes 
and things, whatsoever, arising or happening within the com
monwealth, or between or concerning persons inhabiting, or 
residing, or brought within the same, whether the same be 
criminal or civil, or whether the said crimes be capital or not 
capital, and whether the said pleas be real, personal or mixed; 
and for the awarding and making out of execution thereupon. 
To which courts and judicatories are hereby given and granted 
full power and authority from time to time , to administer oaths 
or affirmations, for the better discovery of truth in any matter 
or controversy or depending before them." 

The provision for mandatory retirement of judges at Age 70 was added 
in 1972 by Amendment XCVIII. 

There is little else in the Massachusetts constitution which directly con
cerns the establishment of courts of justice . Certainly the power of the 
Legislature and the Executive is limited by the provision~ of Amendment 
XXX of the Declaration of Rights. 

The only court which cannot be abolished or significantly altered by the 
General Court is thus the Supreme Judicial Court. 

Our federal constitution did not spring full blown from the convention 
which met on the first Monday of May, 1787 at Philadelphia for the "sole 
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and express purpose of revising the Articles of Confederation" of 1777. 
In no small way did the constitution of the Commonwealth of Mas
sachusetts, with its "Declaration of the Rights of the Inhabitants of the 
Commonwealth of Massachusetts," the fust and foremost of its parts, play 
a part in the construction of the federal constitution. The Massachusetts 
constitution itself was not produced from a philosophical void in 1779 but 
had its own antecedents in struggle, revolution, and English constitutional 
traditions. 

V. Separation of Powers 

We here address ourselves to Article XXX of the Declaration of Rights 
of the Massachusetts Constitution. 

XXX. - In the government of this Commonwealth the legis
lative department shall never exercise the executive and judicial 
powers, or either of them: The executive shall never exercise 
the legislative and judicial powers, or either of them; The 
judicial shall never exercise the legislative and executive pow
ers, or either of them: to the end that it may be a government 
of laws and not of men . 

We do not have available to us the record of the debates of the Mas
sachusetts constitutional conventions in such detail as to permit a complete 
analysis of the reasons urged for the adoption of Article XXX. The proceed
ings of the 1779 convention indicate that there was much discussion relative 
to the separation of powers and the independence of the judiciary . 

We can tum to the record of the convention of delegates in Essex County 
who met in April 1778 at Ipswich to consider the 1778 constitution which 
was ultimately rejected. The "Essex Result" sheds much light on our present 
constitution . With respect to separation of powers, we note from the "Essex 
Result": -

"A little attention to the subject will convince us, that these 
three powers ought to be in different hands, and independent 
of one another, and so balanced, and each having that check 
upon the other, that their independence shall be preserved .... 
If the three powers are united, the government will be absolute, 
whether these powers are in the hands of one or a large number. 
The same party will be the legislator, accuser, judge and 
executioner; and what probability will an accused person have 
of an acquittal, however innocent he may be, when his judge 
will be also a party ." 
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"Should the executive and legislative powers be united, mis
chiefs the most terrible would follow. The executive would 
enact those laws it pleased to execute and no others - The 
judicial power would be set aside as inconvenient and tardy 
- The security and protection of the subject would be a shadow 
- The executive power would make itself absolute , and the 
government end in a tyranny ." 

"Should the executive and judicial powers be united , the subject 
would then have no permanent security of his person and prop
erty . The executive power would interpret the laws and bend 
them to his will; and, as he is the judge, he may leap over 
them by artfully constructions and gratify with impunity , the 
most rapacious passions. Perhaps no cause in any state has 
contributed more internal convulsions and to stain the scaffold 
with its best blood, than this unhappy union. " 

"And it is a union which the executive power in all states, hath 
attempted to form: if that could not be compassed to make the 
judicial power dependent upon it". 

Here it was declared that among the principles which seemed to the 
Essex convention to be established (1778) was: 

"4. That the legislative judicial and executive powers , are to 
be lodged in different hands , that each branch is to be independ
ent, and further, to be so balanced , and able to exert such 
checks upon the others , as will preserve it from a dependence 
on or an union with them. " 

The point was clearly made that judges should not be removable at 
pleasure "for they will feel a dependence upon that man or body of men 
who hath power of removal" . And it was observed that judges ought not 
be dependent "upon either the executive or legislative power for their 
salaries; for if they are , that power on who they are thus dependent can 
starve them into compliance." 
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VI. "Skill in Political Architecture" 

In its message to the people at the close of the 1780 Massachusetts 
convention, in which President James Bowdoin, and the convention urged 
the adoption of the new frame of government, Bowdoin said: 

"The Powers of Government must then be balanced: To do this 
accurately requires the highest Skill in political architecture. 
Those who are to be invested with the Administration should 
have such Powers given to them , as are requisite to render 
them useful in their respective Places; and such checks should 
be added to every Branch of Power as may be sufficient to 
prevent its becoming formidable and injurious to the Common
wealth. 

You will readily conceive it to be necessary for your own 
Safety , that your judges should hold their Offices during good 
behaviour; for Men who hold their places upon so precarious 
a Tenure as annual or other frequent Appointments will never 
so assiduously apply themselves to study as will be necessary 
to the filling of their places with dignity. Judges should at all 
times feel themselves independent and free. 

Your delegates have further provided that the Supreme Judicial 
Department, by fixed and ample salaries may be enabled to 
devote themselves wholly to the Duties of their important Of
fice. And for this reason, as well as to keep this Department 
separate from the others in Government have excluded them 
from a Seat in the Legislature; and when our Constituents 
consider that the final Decision of their Lives and Property 
must be had in this Court , we conceive they will universally 
approve the measure. 

VII. "Eternal Vigilance is the Price for Liberty" 

It may be said that the absolutist regimes which pre-existed 1788 are 
dead and gone these two hundred years but it should also be noted that 
we do not need to return to the days of wigs and knee-breeches to find 
instances where the lives and liberties of a whole nation were sacrificed 
to the uncontrolled will of one small group of tyrants. Germany was enslaved 
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and 6 ,000,000 human beings were killed in a program where judicial 
independence was the first victim . 

In "Nazi Conspiracy and Aggression", Vol. I p. 227 , (U.S .G.P. Office, 
1946, an account of the Nuremberg trials) it is observed: -

"The Nazi legal theorists freely admitted that there was no place in their 
scheme of things for the truly independent judge. They controlled all judges 
through special directives and orders from the central government. Frank 
underscored the role of the judge as a political functionary and as an 
administrator in the national Socialist state." 

"After the war began, Thierack, Minister of Justice, revealed the low 
state to which the judiciary had fallen under Nazis rule . He argued that 
the judge was not the ' supervisor' but the 'assistant' of the government. 
He said that the word 'independent ' as applied to the judge, was to be 
eliminated from the vocabulary and that although the judge should retain 
a certain freedom of decision in particular cases, the government 'can and 
must' give him the 'general line' to follow [po 228] . 

Not content with overwhelming the existing judicial system and its 
judges by threats and intimidation , the Nazis created special courts outside 
the regular judicial system which were "directly subservient to the party ." 

"These new tribunals were staffed almost exclusively with 
Nazis and were used to tighten the Party' s grip on Germany. 
This control became progressively stronger, due first to the 
power of the prosecutor to pick the appropriate court; second, 
to the restriction of defense counsel in these courts to specially 
admitted attorneys; and finally , to the absence of appeal from 
the decisions of these judges. Morreover, there developed along 
side of the entire judicial system the increasingly powerful 
police administration, under which persons opposed to the re
gime were regularly imprisoned in concentration camps without 
any type of hearing, even after acquittal by the courts ." 

The necessity for the real separation of the judicial from the executive 
and the legislative branch is no less pressing in 1988 than in 1788. The 
judicial branch has grown in complexity and in its bureaucracy since the 
days of Bowdoin , Adams and Hancock but the principles of Article XXX 
of the Declaration of Rights must be preserved in the most sophisticated 
arrangement as an underlying principle of constitutional law. 

A prime example of the disregard of the separation doctrine took place 
on January 8, 1812 when Democratic-Republican Eldridge Gerry (who had 
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refused to sign the proposed federal constitution while a delegate at Philadel
phia) stated to the General Court that the Federalists were "American 
Royalists" who had worked to "bind us in chains" in the colonial period. 
This rhetoric was merely constitutionally protected free speech. Soon after 
this address Governor Gerry directed the Attorney General and Solicitor 
General to examine all the Boston newspapers and report the number of 
alleged libels they had printed. The alleged number was found by Gerry 
to be 252. 

At this juncture Governor Gerry wrote to Supreme Judicial Court Chief 
Justice Issac Parker demanding a copy of his charge to the Grand Jury at 
the November 1811 term in Suffolk County. 

Chief Justice Parker had stated what he believed to be the law of libel, 
with reference to certain newspaper publications in Boston. 

Governor Gerry and the Democrat Republicans were not sympathetic 
with the views of Chief Justice Parker and wished to lay the grand jury 
charge before the legislature. 

Chief Justice Parker expressed the belief that he was not responsible to 
Governor Gerry for his opinion, and that the Judicial Department was 
wholly independent of the Executive. 

This was a period of bitter political struggle but the view of the Federalist 
party was that the governor had departed from his constitutional province 
and that by his action, after the failure of the Grand Jury to indict his 
political opponent newspaper publishers for libel, the governor "put at 
defiance the privileges of trial by Jury and with his law officers dependent 
on himself, [and if he purported to] set in judgment on the printers, con
demned them unheard, and proclaim their condemnation to the world after 
the Grand Jury had refused to find bills against them, no class of citizens 
was safe; all must be liable to the same arbitrary exercise of power." Bradford, 
"History of Massachusetts 1790-1820" Boson, 1829, p. 122 et seq. 

The trial of John Peter Zenger for his "Boston Principles" was an earlier 
milestone in the development of constitutional law. In 1735 the most 
famous incident involving freedom of the press and free speech in the 18th 
century took place when Governor Cosby of New York removed Chief 
Justice Morris as "unfit" when Morris decided adversely to the Governor 
in a salary dispute. John Peter Zenger, editor of the Weekly Journal was 
acquitted for his expose of the affair after his trial for criminal libel. 
Although the case is known as a landmark of freedom of the press, it is 
also a milestone with respect to the necessity for an independent judiciary . 

In urging the states to adopt the new federal constitution, Hamilton, in 
Federalist LXXVIII, voiced this opinion on the judiciary: 
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"The legislature not only commands the purse, but prescribes 
the rules by which the duties and rights of every citizen are to 
be regulated. The judiciary, on the contrary, has no influence 
over either the sword or the purse; no direction either of the 
strength or of the wealth of the society; and can take no active 
resolution whatever. It may truly be said to have neither FORCE 
nor WILL, but merely judgment; and must ultimately depend 
upon the aid of the executive arm even for the efficacy of its 
judgments. " 

VIII. Prelude in Massachusetts Bay 

Massachusetts played a special role in the adoption of the judicial article 
in the federal constitution. As Hamilton said in the Federalist LXXXI, in 
his series of arguments in favor of the adoption of the new federal constitu
tion, in 1788: 

"These considerations teach us to applaud the wisdom of those 
States who have committed the judicial power, in the last resort, 
not to a part of the legislature, but to distinct and independent 
bodies of men. 

Contrary to the supposition of those who have represented the 
plan of the convention in this respect, as novel and unprece
dented, it is but a copy of the constitutions of New Hampshire, 
Massachusetts, Pennsylvania, Delaware, Maryland, Virginia, 
North Carolina, South Carolina, and Georgia, and the prefer
ence which has been given to those models is highly to be 
commended." 

The United States Constitution 

Article III of the United States Constitution provides: 

"Sec. I. The judicial power of the United States shall be vested in 
one supreme court, and in such inferior courts as the Congress may 
from time to time, ordain and establish. The judges, both of the 
supreme and inferior courts, shall hold their offices during good 
behaviour, and shall, at stated times, receive for their services a 
compensation, which shall not be diminished during their continuance 
in office." 
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Other provisions of Article III (and Amendments) establish the jurisdic
tion of the court and guarantee a trial by jury of all crimes, except cases 
of impeachment, in the state where the crime is committed. 

That which has been said of the Massachusetts constitution with respect 
to the separation of powers is of equal application to the courts of the 
United States. 

"Judicial Power" is the power of a court to decide and pronounce a 
judgment and carry it into effect between the parties, and those powers 
which are incidental to the exercise of the principal function. 

To exercise "Judicial Power" judges must feel themselves independent 
and free. 

IX. The Massachusetts Constitutional Conventions 

Further debates on the constitutional position of the Massachusetts 
judiciary took place at the three constitutional conventions in 1820, 1853, 
and 1917. 

The 1820 Convention 

The separation of powers was again discussed at the constitutional con
vention of 1820 when it was proposed to alter the procedure for removal 
of judges. Daniel Webster spoke to this issue and said that to deprive a 
judge of his office without trial or accusation is to place the judges at the 
pleasure of the Legislature. Webster also said: 

"The departments of government are not equal co-ordinate and 
independent, while one is thus at the mercy of the others. What 
would be said of a proposition to authorize the governor or 
judges to remove a senator or member of the house of represen
tatives from office? And yet the general theory of the constitu
tion is to make the judges as independent as members of the 
Legislature. 

I know not whether a greater improvement has been made in 
government than to separate the judiciary from the executive 
and legislative branches, and to provide for the decision of 
private rights, in a manner wholly uninfluenced by reasons of 
state, or considerations of party or of policy. It is the glory of 
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the British constitution to have led in the establishment of this 
most important principle." 

[Convention Journal, p . 482] 

The 1853 Convention 

In 1853, during the constitutional convention, George Tichnor 
Curtis (Phocion) observed in the Boston Advertiser: 

"Among the great truths, for which in their application to purely 
popular governments, we may justly claim the merit of discov
ery, this doctrine of the independence of the judiciary - in 
which I include its freedom from political control - is one of 
the most conspicuous and important. It is of the utmost conse
quence that we should bring home to ourselves, as a practical 
truth, that this doctrine is not an antiquated prejudice, that has 
served its tum in its day, and may now give place to looser 
arrangements. It cannot give place to anything, without injury 
to the best interests of society, for the reason, that it is founded 
in truths that are as eternal as society itself, and as indestructible 
as the social necessities of man." 

The 1853 constitutional convention debated the questions of election of 
judges, the determination of the law by juries (because of the fugitive slave 
laws) and the procedure for removal of judges. In the course of such 
debate, Rufus Choate defined the role of the judge in terms which are 
goals which most imperfect humans can only seek: 

"We demand that as far as human virtue assisted by the contri
vances of human wisdom, can attain to it, he shall not respect 
persons in judgment. He shall know nothing about the parties; 
everything about the case. He shall do everything for justice; 
nothing for himself, nothing for his friend; nothing for his 
patron; nothing for his sovereign. 

If one side, is the executive power, and the legislature, and 
the people - the sources of his honors, the givers of his daily 
bread - and on the other an individual nameless and odious, 
his eye is to see neither great or small; attending only to the 
trepidations of the balance. 
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If a law is passed by a unanimous legislature, clamored for by 
the general voice of the public, and a cause is before him on 
it, in which the whole community is on one side and an indi
vidual nameless or odious on the other, and he believes it to 
be against the constitution he must declare it - or there is no 
judge. 

If Athens comes there to demand that the cup of hemlock be 
put to the lips of the wisest of men; and he believes that he 
has not corrupted the youth, or omitted to worship the gods of 
the city nor introduced new divinities of his own, he must 
deliver him, although the thunder light on the unterrified brow." 

Convention Debates Vol. 2 p. 289. 

X. Impartial Interpretation and Administration 
of Justice 

Article XXIX of the Massachusetts Declaration of Rights provides: 

"It is essential to the preservation of the rights of every indi
vidual, his life, liberty, property, and character, that there be 
an impartial interpretation of the laws , and administration of 
justice. 

It is the right of every citizen to be tried by judges as free, 
impartial, and independent as the lot of humanity will admit. 

It is, therefore, not only the best policy, but for the security 
of the rights of the people, and of every citizen, that the judges 
of the supreme judicial court should hold their offices as long 
as they behave themselves well; and that they should have 
honorable salaries ascertained and established." 

17 

The Declaration of Rights mandates that Massachusetts judges be as 
"free, impartial, and independent as the lot of humanity will admit." 

No other branch of government, and no set of circumstances operating 
on the judiciary can constitutionally pass muster if there is an invasion of 
the independence of the judge in stating what the law is in a particular case, 
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or whether or not the statute in question or the action which has been taken 
is consistent with the Massachusetts and federal constitutions. 

XI. The Future of the Rule of Law 

The experience of two centuries of the Rule of Law dictates that we in 
the Commonwealth of Massachusetts should strive diligently to observe 
the separation between the three branches of government. 

It may be perceived as expedient to provide for activities which meld 
the executive, the legislative, and the judicial departments, or two of them , 
in a joint effort for the accomplishment of a worthwhile goal of government. 

It may seem unobjectionable and even desirable to enact legislation 
calling for judges to join with legislators and members of the executive 
department, or either of them, to pursue the accomplishment of useful 
social goals and programs. 

The role of the Judiciary is to exercise what Article III, Section I of 
the United States Constitution calls the "Judicial Power" to hear and decide 
causes. 

Activities by a judge which erode the independent exercise of the Judicial 
Power must be declined on constitutional grounds as inappropriate to the 
impartial administration of justice. 

Pressures which, directly or indirectly , might require a judge to conform 
in making judgments to administrative procedures, executive branch 
policies of the day , the standards suggested by citizens or business organi
zations, or the consensus reached by a non-judicial branch commission 
should be subject to the scrutiny of a constitutional Inspector General. 
These urgings to conform orto heed pressures can poison the well of justice. 

In constitutional law, in liberty, and in the administration of justice, the 
Commonwealth of Massachusetts is the center of excellence. It is the 
leader, not the follower. This heritage, dearly won, and nobly advanced, 
must never die. 

XII. Judicial Conduct 

Under Chapter 211 Sec. 3 of the General Laws the Supreme Judicial 
Court has "general superintendence of the administration of all courts of 
inferior jurisdiction. 
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Under this very broad authority, the Supreme Judicial Court in the case 
entitled Matter of DeSaulnier (No.1) 360 Mass. 757 (1971) held: 

I. It had the power and the duty to make such inquiry and to 
hold hearings for the purpose of ascertaining whether or not 
allegations made to the court required action, "in the public 
interest to protect the integrity and reputation of the judicial 
process and of judicial administration." 

2. Such power and authority rests on the inherent common 
law and constitutional powers of the court as the highest con
stitutional court of the Commonwealth, "to protect and preserve 
the integrity of the judicial system and to supervise the admin
istration of justice." 

3. Such power also comes from the affirmation of the inherent 
powers contained in Ch. 21 1 Sec. 3. 

4 . The court has the power to maintain and impose discipline 
with respect to members of the bar either as lawyers or judicial 
officers. 

5. The court has rule making power for the orderly conduct 
of officers and judges of the courts and for the conduct of 
judicial business and administration. 

Some of these powers are directly traceable to the Act of July 3, 1782 
which established the Supreme Judicial Court as printed in the "perpetual 
Laws of the Commonwealth of Massachusetts", 1789. Other powers are 
to be inferred . 

Constitutional Requirement 

The Supreme Judicial Court cannot remove a judge from his judicial 
office. Removal of a judge must be done either by address or by reason 
of his impeachment and conviction. 

Constitution, Part II , c. I , Sec 2; 
art . 8, and Sec. 3 art. 6 , and c. 3 art. 1. 

In the DeSaulnier case , the Supreme Judicial Court held that it is empo
wered to impose discipline on a member of the bar who is also a judge, 
even if that person does not practice law. 
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It is a historical fact that a member of the Supreme Judicial Court , 
Edward P. Pierce was the subject to a removal proceeding by address as 
the resultofa petition by George M. Poland and Loring P. Jordan in 1922. 

The proceedings in the General Court provided newspaper copy from 
April 8, 1922 to May 4, 1922 while the committee held hearings and 
deliberations. 

Judge Pierce was exonerated. 
It is of interest that in the report of the committee which gave the 

petitioners leave to withdraw their removal petition, the members said: 

"In a proceeding such as this we do not set up as a standard 
of legislative judgment that the justices of our highest court 
must lead cloistered lives, neither touching nor touched by 
human affairs, save as they filter through the processes of the 
court; we do not propose that the benefit of their learning, their 
experience and their judgment be withheld from friends, and 
reserved for litigants in court; we do not suggest that they must 
reject the amenities of life. We do , however, conceive as a 
standard, that a justice of the Supreme Judicial Court in these 
and other respects should so limit his activities , so bestow his 
helpfulness, so withhold himself from the appearance of sus
pected partiality that the public welfare is not affected through 
any reasonable apprehension of lessened confidence in him or 
in the court of which he is part." 

The Pierce case demonstrates the constitutional process when removal by 
address is involved. The recent proceedings to remove a federal judge who 
was still receiving his salary while a convicted federal prisoner demonstrate 
the nature of the impeachment process both in the federal and the state 
sphere. 

Massachusetts has not had an impeachment proceeding in this century. 
In at least one instance ajudge chose to resign rather than face proceedings 

by address or impeachment. In that situation it was perceived that there 
was an appearance of lessened confidence in him and in the court of which 
he was a part. 

The Judicial Conduct Commission 

The Commission is created under Chapter 211 C of the General Laws 
which was enacted in 1978 . It consists of three judges, three lawyers, and 
three citizens who are not lawyers. 
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Investigatory Role 

The Commission can have no more than an investigatory role before a 
constitutional issue begins to arise. Its mission is to investigate "the action 
of an'y judge that may, by consequence of willful misconduct in office, 
willful or persistent failure to perform his duties, habitual intemperance 
or other conduct prejudicial to the administration. of justice, bring the 
judicial office into disrepute or constitute a breach of the Canons of Judicial 
Ethics as promulgated by the Supreme Judicial Court. 

Hearing 

If after investigation the Commission, three members of which are ap
pointed by the Executive, finds that sufficient cause exists that a hearing 
is warranted, the complaintant and the judge shall be heard at what amounts 
to a trial of the issues. Upon the close of this trial, the commission shall 
forward its recommendations to the "complainant" and to the Supreme 
Judicial Court. 

The most recent analysis of this procedure is found in the case of In the 
Matter of Michael 1. Donohue, 390 Mass. 514 (1983), where the Supreme 
Judicial Court, after a hearing before the Judicial Conduct Commission , 
imposed a "public censure on Judge Donohue." 

This decision clearly recognizes the distinction between more serious 
matters of misconduct and the personality clashes, and discourtesies in the 
case. Judge Donohue's years of service to the court and to his community 
were noted as "mitigating" facts . 

While not countenancing discourtesies , the Supreme Judicial Court said 
that it regarded the several instances in which the judge "wilfully disre
garded the applicable law as more serious. " 

It is of interest that the hearing officer made the recommendation that 
this judge not sit in his own court for two years . This recommendation 
was not followed. 

The time has not yet come when this statute is subjected to the constitu
tional test. 

In the past investigations of judicial misconduct were made by special 
counsel appointed on an ad hoc basis. In many instances the Bar Associ
ations were instrumental in filing the petitions calling for the inquiry. 

It is not the purpose here to urge that the Judicial Conduct Commission 
be abolished. It is necessary, however, to say that this commission cannot 
substitute for the General Court as a means to remove ajudge from office. 
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The fact that three members of the commission are appointed by the 
Executive presents a further problem . 

Theophilus Parsons, in the Essex Result, which stated the reasons for 
the rejection of the proposed 1778 Massachusetts constitution said: 

"The same power which appoints them, ought not to have the 
power of removing them, not even for misbehaviour. That 
conduct only would be deemed misbehaviour which was op
posed to the will of the power removing .. . neither will the 
executive body be the most proper judge when to remove . If 
this body is judge, it must also be the accuser, or the legislative 
body, or a branch of it, must be - If the executive body 
complains, it will be both accuser and judge - If the complaint 
is preferred by the legislative body, or a branch of it, when 
the judges are appointed by the legislative body , then a body 
of men who were concerned in the appointment must in most 
cases complain of the impropriety of their own appointment. 

Let therefore the judges be appointed by the executive body, 
- let their salaries be independent - and let them hold their 
places during good behaviour - Let their misbehaviour be 
determinable by the legislative body - Let one branch thereof 
impeach and the other judge. Upon these principles the judicial 
body will be independent so long as they behave well and a 
proper court is appointed to ascertain their mal-conduct." 

21 st Century Requirements 

We can appreciate that the number of judges and the variety of their 
potential sins is such that a good argument can be made that the process 
of address and impeachment is cumbersome and outmoded. 

If this argument means that one of the basic elements of the constitution 
of Massachusetts and the United States is now outmoded, and that judges 
are to have administrative hearings as if they were mere bureaucrats, trouble 
lies ahead. 

According to the reports from the Commission most complaints are 
unfounded . 

Confidentiality 

It is imperative that the provision that "All commission proceedings 
shall be confidential, and all employees shall be bound by such confiden-
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tiality of all its proceedings" be retained intact. Free Speech does not 
include the right to shout "Fire" in a crowded theater. 

Judicial independence does not permit the disregard of the Canons of 
Judicial Ethics, nor the willful disregard of the law. 

We should not forget that Judge Loring of Boston was removed from 
office because he ordered a black man back into slavery in accordance 
with the law of the United States of America, which unfortunately required 
this exercise of judicial power at the time. A judge may incur the wrath 
of the entire community, as in the case of the school segregation cases, 
and still require the unhesitating support of the judicial community and 
the bar. 

A judge cannot be "disciplined" because that judge commits legal error, 
unless there is an element of willful disregard of the law. 

Where different procedures are provided to cover some situation, ajudge 
cannot be disciplined for exercising discretion to direct one course of action 
rather than another. 

It is therefore our conclusion that if the investigatory nature of the 
Commission is to be retained, free of constitutional uncertainty, the process 
must be free of sensationalism and media pressures. An erring judge may 
decide to resign, but a judge has the constitutional right to require that the 
legislature be his final judge and jury. In that proceeding media coverage 
will be complete. 

Judge Fine is of the view that not all of the proceedings before the 
Judicial Conduct Commission should be confidential. 

XIII. The Commitment of a Judge 

If those qualities that make a good judge - integrity, intellect, industry, 
compassion, patience, fairness, common sense, and freedom from prejudice 
- are not apparent in the candidate for judicial office, the Governor should 
look elsewhere to fill the vacancy. It is the sole responsibility of the 
executive to make certain that the person appointed possesses the attributes 
of a good judge. 

A Judicial Nominating Committee can assist the Governor by reviewing 
the qualifications and attributes of candidates for judicial office. It is also 
necessary for that Committee, at the direction of the Governor, to seek 
out those who might never apply as judicial appointees. 
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What then is the reasonable expectation of the people of the Common
wealth and the Governor as to the commitment of a candidate for judicial 
office? 

A lawyer, no matter how noble in character, does not normally reach 
judicial maturity overnight. The art of judging is one which is acquired, 
it is not inherited. 

The individual who accepts judicial appointment must appreciate that 
acceptance of that office involves sacrifice in the material sense. Both the 
constitution and long tradition demonstrate that a judge can expect only 
an "honorable" salary, and sometimes there are heated debates in the 
General Court as to what is "honorable." 

The judicial office is not a stepping stone on the road to financial comfort . 
It does promise modest security and a position of honor. It will provide 
neither affluence nor freedom from the anxieties of this world. 

The lawyer with a large family to educate, or one who can reasonably 
foresee a need for more income than the statutory salary (and possibly 
some teaching) can supply, should not seek or accept the office. 

Some individuals are actively dedicated to the accomplishment of admir
able social, political, or other goals. The path these valuable leaders should 
follow is one which is taken by advocates, not judges. 

Justice Felix Frankfurter in writing on "John Marshall and the Judicial 
Function" in 1955, said: 

"If judges want to be preachers, they should dedicate themselves 
to the pulpit; if judges want to be primary shapers of policy, 
the legislature is their place. Self willed judges are the least 
defensible offenders against a government under law." 

- "Government Under Law" 
Harvard Univ. Press, 1955 

The commitment of a judge is long term; it may be for life. 
If the Commonwealth provides "Honorable salaries" and adequate sup

port, it is reasonable to expect that after the necessary period of seasoning, 
the judge will honor that long term commitment which was freely under
taken. 

The long range stability of the Massachusetts judicial system depends 
on the commitment of its judges. 

It is essential that a modern state maintain an experienced and well 
educated body of judges who will safeguard the personal and property 
rights of its citizens. 
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Adequate provisions for judicial pensions in case of disability or upon 
reaching retirement age are available, along with medical and hospital 
insurance and other benefits . 

There will always be instances where a judge is obliged to leave the 
bench. Hopefully such instances will prove the exception and not the rule . 

It is the obligation of the judicial candidate however, to resolve for 
himself or herself the question of the necessary long term commitment and 
dedication to the office. 

If there is doubt, the individual has a duty to self, and to the Common
wealth to decline appointment. 

The Economics of the Judicial Branch 

Costs VS. Production 

The decade between 1975 and 1985 has seen a vast increase in the 
budget for the Massachusetts "Judiciary." A comparison with the total 
expenditures for the courts in fiscal 1975 is not easy to accomplish. 

The judicial establishment has progressed from one which was 78% 
financed by county budgets to one which is wholly financed by appropri
ations by the Commonwealth, with such other funds as may be made 
available from federal or other sources. 

In 1975 the total expenditure for the Judiciary was about $99 million, 
of which the state paid $18.6 million , the federal government paid $3.1 
million , and the county share was $77.3 million . 

In 1986 the "Judiciary" budget exceeds $262,000,000.* The various 
segments and agencies concerned filed budget requests for $298,336,326. 
Of this amount the Chief Justice of the Supreme Judicial Court recom
mended $271,410,447 (a reduction of $26,925,879) and the governor re
commended a total of$256,690,628 (a further reduction of$14,7 19,819). 

These figures do not include a total of $38,552,472 in the 0340 "District 
Attorneys" budgets which also cover the Victim and Witness Assistance 
Fund ($2,415,000) and the Prosecution Management Information System 
($2,250,000). 

* An additional $4 , 168,247 was appropriated in November, 1986 to meet certain 
collective bargaining commitments. 
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The areas in which the General Court made significant changes in the 
"Judiciary" budget were the following: 

Account 

Public Counsel Services 0321-1500 
Superior Court Officers 0330-3200 

Activity 

District Court Operations 
Probate and Family Court Operations 
Boston Municipal Court Operations 
Housing Courts (3) 
Juvenile Courts 
Probation Commissioner 
Trial Court Administrator 
Trial Court Administrator 

(New Positions) 

Recommended by 
Governor 

$18,651,889. 
$11,066,244. 

Recommended by 
Chief Justice 

$69,981,000 
$15,494,177 
$ 4,612,788 
$ 1,404,808 
$ 7,043,633 
$ 2,993,731 
$ 2,958,031 

$ 2,486,512 

Appropriated 

$21,295,649 . 
$10,407,886. 

Appropriated 

$68,995,657. 
$15,204,970 . 
$ 4,388,405. 
$ 1,288,995. 
$ 6,866,945. 
$ 2,865,329 . 

$2,793,484. 

$ 200,000. 

On review the General Court has found the budget recommended by the 
Chief Justice for fiscal 1987 to be substantially acceptable. Obviously it 
is not as generous as the various courts and agencies would have liked in 
all cases. 

With respect to rental of court facilities the Chief Justice requested 
$41,678,310 which was reduced by the Governor to a recommended 
$36,914,076. The amount of the appropriation for fiscal 1987 was 
$37,180,986. 

The rental costs paid by the courts for space occupied is such that in 
many instances the facilities provided are sub-standard, or even grim and 
Dickensian. 

[Budgetary figures in this report are taken from Ch. 206 of the acts of 
1986 - The 1987 Budget - and from figures reported by the Trial Court 
in its Report for 1985. The Trial Court Report for 1986 will be published 
in April 1987] 
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1. Judicial Salaries 

It is noteworthy that the combined salaries of the Judiciary do not amount 
to 8% of the Judicial budget. 

The Constitution of the United States , Article III, speaks in terms of 
"Judicial Power" and provides that: "The judicial power of the United 
States shall be vested in one Supreme Court, and in such inferior courts 
as the Congress may from time to time ordain and establish." 

Our Massachusetts Constitution makes similar provisions for the state 
courts . 

"Judicial Power" is the power of a court to decide the issues and pro
nounce a judgment in the cause before it , and to require compliance with 
that judgment. 

Eight percent of our Judiciary budget is directly applied to the exercise 
of "Judicial Power" and 92% of that budget supports activities leading to 
the exercise of that power. 

No court system will perform to the reasonable satisfaction of Mas
sachusetts citizens unless it includes an adequate number of judges who 
are willing to serve for an "honorable salary." Any concept which does 
not recognize this necessity is not realistically oriented . 

The details pertaining to presently authorized judicial personnel are as 
follows : 

Court 

Supreme Judicial 
Recall Judges SJC* 
Appeals Court 
Trial Court 
Trial Court (Recall) 

Number of Judges 

7 
Various 
10 
279 
Various 

Total 
Salaries 

$ 586,400 

20,125 ,260 
1,333,880 

163,000 
771 ,900 

[* Recall justices sit in the Appeals Court except in single justice sessions] 

Total Salaries 295 $22,980,440 

[The Judiciary budget is $262,365,900 which does not include any prior 
appropriations which were continued] . 



28 JUDICIAL COUNCIL P.O. 144 

2. Operational Costs Appellate and Trial Courts 

In addition to judicial salaries the operating expenses for the courts are 
as follows : 

Court 

Supreme Judicial 
Appeals 
Trial 
Total 

Judges 

$ 586,400 
$ 771,900. 
$21,259 , 140. 

General 
Expense 

$ 3,184,296. 
$ 2, 128,831. 
$41,683,010 . 

3. Legal Service Programs 

Total 

$ 3,933 ,696. 
$ 2,900,731. 
$63,142,150. 
$69,976 ,577 . 

To comply with constitutional and legal requirements which require that 
a person in judicial proceedings be represented by legal counsel even in 
the case of inability to pay , Chapter 2110 of the General Laws has estab
lished a Committee for Public Counsel Services. 

Public Counsel Services $21 ,295 ,649 . 
[The House and Senate Ways and Means Committees have reserved the 

right of approval of the plan detailing the number of cases and attorneys 
per county to be submitted by December 31, 1986]. 

Legal Assistance (Disadvantaged) 
Mental Health Legal Advisors 
Correctional Legal Services 

Total 

1,716,785 . 
290,000. 
410,000. 

$23 ,712,434. 
[While these services are funded in the Judiciary budget , they are essentially 
"Human Service" functions, possibly constitutionally mandated in some 
cases, but not purely "Judicial" in scope]. 

4. Courthouse Facilities $37,180,986 . 

Under the provisions of G. L. Chapter 29A, § 4 , rentals established by 
the deputy commissioner of capital planning and operations are to be paid 
by the judicial branch to a county, city, or town for quarters and space 
occupied. It is the responsibilty of the Chief Administrative Justice of the 
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Trial Court to arrange for such leases. The Supreme Judicial Court is the 
final arbiter as to the rent which cannot exceed that charged by a commercial 
landlord. 

For fiscal 1987, $37,180,986. is appropriated for rent and other charges . 
This is $4,497,324 less than requested by the courts and the Chief Justice 
but is $266,910 more that recommended by the Governor. 

There is much room for improvement in the matter of adequate court 
facilities and the amount of the appropriations for such facilities has never 
been sufficient to meet the actual need. The 1987 appropriation exceeds 
that of 1986 and the prior year: -

1985 $31,805,561. 
1986 $33,713,898 . 
1987 $37,180,986. 

Funds paid to any county under this program must be expended on court 
facilities maintenance, and separate account must be maintained for these 
funds by each county . 

5. Supreme Judicial Court $3,933,696. 

The appellate business of the Supreme Judicial Court is shown as follows: 

Cases Entered 
Opinions Rendered 
Rescripts 
Applications for Direct Appellate Review 
Applications for Further Appellate Review 
Cases chosen for Direct Review sua sponte by the 

court 
* Sept. 1, 1985 to Aug. 31, 1986 

6. Appeals Court $2,900,731. 

Cases Entered 
Cases Transferred to SJC 
Petitions for Direct Review by SJC 
Sent direct to SJC 
Opinions Written 
Rescripts 
Summary Dispositions 
*Sept. I, 1985 to Aug . 31, 1986 

1975 1985* 
327 295 
268 249 
24 30 

1975 
709 
120 
45 

1 
256 
158 

83 
301 

131 

1985* 
1352 

190 
100 
431 
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No accurate data is readily available as to the number of days from entry 
of a case to the date of the decision. For many good reasons there is delay 
in final argument because the record is not complete, or the briefs are not 
filed . 

The Supreme Judicial Court regularly follows the practice of handing 
down a decision within 130 days from the date of oral argument. This 
practice is rarely altered. 

7. Superior Court Administration $21,845,225. 

Central Office of the Chief Justice: -
The administrative office of the Superior Court with 19 staff members 

authorized constitutes an expenditure of $654,642. Other "central office" 
expenditures are: 

Clerical Assistance to Judges (73) 
Medical Malpractice Tribunal 
Superior Court Probation (92) 

Total 

County Locations 

$1,964,916 . 
87 ,000. 

$6,180,507 . 
$8,887,065 . 

There are 542 authorized staff members in the various county offices 
of the Superior Court . The total cost to the Commonwealth for these county 
offices is to be $12 ,958 , 160. 

The General Court essentially funded these operations as recommended 
by the Chief Justice but reduced the total requested by $259,790. The 
budget for Norfolk County was increased by the Legislature by $85,098. 

The total cost of county and "Central Office" operations of the Superior 
Court for fiscal 1987 will be $2 1,845,225 which is $436,718 Jess than 
requested. 

Civil casetlow figures indicate that 32,472 new cases were entered in 
the Superior Court in fiscal 1985. 34,980 cases were disposed of in that 
period and 75 ,905 cases remained on the docket. A comparison with 
previous years indicates: 
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Year 

1975 
1980 
1981 
1982 
1983 
1984 
1985 

JUDICIAL COUNCIL 

Civil Cases Pending 
Pending at Year End 

89,990 
82,000 
69,000 
70,000 
74,000 
77,413 
75,905 

31 

Criminal Pending 

8678 
7063 
5587 
5156 
4584 
4037 

With respect to the oft voiced opinion that there has been a "litigation 
explosion" the statistics show that there were 32,247 Civil Entries in the 
Superior Court in 1975 and 28,459 "original" Civil Entries in 1985. [The 
total of all entries for 1985 was 32,472 if all removals, re-transfers and 
appeals are included.] 

One measure to deal with this stagnation is the increase in the remand 
statute, (Ch. 231, §§ 102C and 104) from $7500 then to $15,000 and on 
August 15, 1986 to $25,000. 

The purpose of this increase is to send all civil cases where it appears 
that less than $25,000 is involved to the District Courts for an initial trial 
or other disposition. 

The amount involved is still, even in 1986, substantial. It is still open 
to the party who wishes a jury trial to have the case re-transferred to the 
Superior Court for such a trial. The finding of the District Court at the 
non-jury trial nevertheless becomes prima facie evidence before the jury 
and constitutes a hurdle that a plaintiff may have to overcome in such cases. 

With the elimination of a huge number of non-serious motor vehicle 
violations it is further assumed that the judges of the District Courts will 
have more time to devote to these remanded cases. 

The philosophy which underlies an increase in the amount of the remand 
amount to $25,000 must necessarily involve a belief that although the 
District Courts are required to deal with a far greater volume of civil and 
criminal cases (316,978 in 1985 after eliminating 372,770 "other motor 
vehicle cases") that division of the trial court will be able to manage and 
try the more time consuming and more serious cases involving up to 
$25,000., and still dispose of the regular volume of its traditional jurisdic
tion. 

At the end of Fiscal 1985 the District Courts had 3400 cases pending . 
Historically the District Court department has been the agency which 

has dealt with the mass of civil and criminal cases. Disposition of these cases 
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did not, in the overall, require the amount of time on a per case basis (on 
the average) that will now be required to deal with the more difficult 
litigation which involves substantial sums . 

On April 7, 1986 an order was entered by the Supreme Judicial Court 
that regular civil cases , jury and non-jury, entered after July 1988 are to 
be tried, settled, or disposed of within two years after date of filing . As 
of June 1985 some 30,532 cases were pending in the Superior Court for 
more than two years. Obviously it is the goal to eliminate as much of the 
backlog as possible, and in the shortest possible time. Justice delayed is 
Justice denied. It is extremely difficult to determine just how many of the 
pending cases will be actually tried. The percentage may be under 10%. 
In a large number of cases the proximity of a trial in point of time, or the 
actual commencement of trial , serves as the catalyst for settlement. 

Whether the two year rule will provide further catalytic inducement to 
case disposition is something which remains to be seen . Efforts such as 
this measure are certainly worth implementation but if the Superior Court 
were actually confronted with a mass of triable cases, the ability of that 
division to deal with them is doubtful. 

8. The National Experience in Dispositions 

(Criminal Felony Cases) 

A review of the 1984 statistics published by the National Center For 
State Courts seems to indicate that in the "Superior" trial courts of many 
of the states participating in the survey (and Massachusetts, unfortunately 
is not one) the percentage of criminal cases disposed of by trial rarely 
exceeds 10%, and may be an average of7% or 8%. The complex reporting 
procedures and statistical uncertainties make it difficult to be more precise . 

In that percentage of criminal cases that are disposed of by trial, it 
becomes quite apparent that far fewer trials involve juries. Perhaps less 
than 8% of all dispositions are as the result of trials by jury. It should be 
noted however that if a trial is necessary, it would appear that 50% to 65 % 
of trials would be jury trials . 

9. District Court Administration 
$68,995 ,657. 

The expense of the office of the Chief Justice of the District Courts (15 
positions) will be $505,000 for fiscal 1987 which is $35 ,000 less than 
requested. In 1981 this expense was $284 ,000 with 11 positions . 
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The personnel of the District Courts authorized for fiscal 1987 outside 
the central office amounts to 2,637 individuals and will require expenditure 
of $67,093,199 which has been appropriated . 

Juvenile Probation in Middlesex, Northern Essex, Berkshire, Northern 
Worcester and Southern Worcester (65 positions) will require another 
$1,902,458. 

The total for District Court Administration for fiscal 1987 is to be 
$68,995,657 which is $985,343 less than requested by the Chief Justice. 

10. The District Court Caseflow 

A brief analysis of the business of the District Courts is in order. During 
fiscal 1985 the statistics show the new business for the year: 

Civil Cases 51,302 21% 
Summary Process (Eviction) 18,918 8% 
Small Claims 123,101 52% 
Supp. Process (Payment) 15,686 7% 
Mental Health 4,062 2% 
Spousal Abuse 16,160 7% 
Uniform Rec . Support Act 4,902 2% 
Other 1% 

There is no marked increase in civil cases by category over recent years 
but it is noted with regret that spousal abuse cases have increased. 

I I. Abuse Prevention Cases 

Under the provisions of G .L. Ch. 209A - "Abuse Prevention" (the 
"Domestic Violence Act") a person who suffers from abuse from an adult 
or minor family or household member may file a civil complaint in the 
Superior Court Department, the Probate and Family Court Department, 
the Boston Municipal Court Department, or the District Court Department 
which has venue over the place of residence of the plaintiff. 

Proceedings under Chapter 209A do not bar other civil or criminal 
proceedings. 

Under Chapter 209A the court may: 

(1) order a defendant to refrain from the abuse; 
(2) order the defendant to vacate the household forthwith, even if the 
defendant is the owner. 
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(3) award custody of a minor child; 
(4) order the payment of temporary support; 
(5) order the payment of money damages. 

P.O. 144 

Obviously many abuse cases involve husband and wife . Many cannot 
be resolved without lengthy intervention which may include counselling 
and family social services. In a significant number of cases the plaintiff 
"forgives" the conduct of the defendant; and it is not uncommon for such 
forgiveness to occur several times. 

It is more difficult to determine what the appropriate temporary support 
order should be when the case is briefly presented in a District Court . The 
proceedings in the Probate and Family court are more conducive to the 
long term aspects of domestic troubles, child support, and custody. 

The "Abuse Prevention" procedure in the District Court sometimes paral
lels divorce, separation , or separate support proceedings in the Probate 
and Family Court but may be viewed as a short term resolution; certainly 
it is an emergency measure and the statute clearly permits "Emergency 
Orders" to be entered when there is an immediate danger of abuse . 

12. Increase in Case flow in District Courts 

A comparison with the situation in 1975 indicates an increase in Small 
Claims cases and in Summary Process and Uniform Reciprocal Support 
Enforcement cases. It is difficult to make strict comparisons with the 1975 
figures because of possible inconsistencies in reporting procedures in earlier 
years. 

Type of Case 1985 Entries 

Small Claims 123, 101 
Supp . Proc 15,686 
U.R.E. Support 4,902 
Summary Process 19 ,230 
Civil Cases 59,206 59 ,453* 
[There were 74,015 Civil Writs entered in 1975 of which 14,562 were 
Summary Process. The net entries were 59,453] 

The civil disposition rate has improved from 65% in 1981 to 78% in 1985. 
For criminal business the work of the District Courts is as follows: 

Driving While Intoxicated 
Serious Motor Vehicles 

43 ,035 
26,245 

6% 
4% 
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Other Motor Vehicle 372,770 54% 
NonSupport 13,993 2% 
Assault 30,845 4% 
Breaking and Entering 14,242 2% 
Larceny and Fraud 60,221 9% 
Negligent Homicide 352 
NARCOTICS 29,503 4% 
Disturb Peace 19,546 3% 
All Other 78,996 12% 

TOTAL 689,748 100% 

The profile of cases in the 69 divisions of the District Court is indicative 
of some of the social problems which came before this tribunal. It is not 
without good reason that federal and state officials and interested citizens 
call for action against "drunk" drivers and narcotic offenders. 

The number of "Narcotics" cases has risen from 15,536 in 1975 (assum
ing that 1975 reporting categories are consistent with 1985) to 29,503 in 
1985 and the number of Operating Under the Influence of Liquor has risen 
from 16,290 in 1975 to 43,035 in 1985. 

In both of these categories the court must deal with a social problem of 
tragic proportions, and one which involves not only the individual defendant 
Qut his or her family and livelihood. To adequately arrange for the disposi
tion of these cases, in most of which the guilt is not ultimately disputed, 
means that a heavy burden is placed on the judge, probation department 
and various social agencies which cooperate. 

Most District Court cases are resolved without a request for ajury of six. 
It can be predicted on the basis of historical patterns that if a one trial 

system for criminal trials was instituted in the District Courts, the percentage 
of jury trials should not exceed the current experience unless some new 
factor, not now anticipated, appears on the scene. 

In fiscal 1985 some 15,801 cases were involved with requests for a jury 
of six trial but only 2044 of those cases actually were tried before a jury. 
The statistics show: 

Bench Trials 
Jury Trials 
Guilty Pleas 
Other 

11.3% 
12.9% 
59.7% 
16.1 % 

1792 
2044 
9419 
2546 

The actual number of cases which are tried before a jury of six is 
approximately the same number that a decade ago would have been appealed 
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for a jury trial in the Superior Court. In the interim these cases have been 
kept in the District Court without significant reduction of the cases pending 
in the Superior Court. 

In addition to the more serious offenses, the District Courts dealt with 
790,609 motor vehicle citations. 472,703 of these were disposed of as 
non-criminal; 104,086 were heard by Clerk-Magistrates, and 143,567 re
sulted in criminal show cause hearings. 

It is this mass of business which the new July I, 1986 non-criminal 
motor vehicle procedure will eliminate, thus making it possible for the 
District Courts to deal with cases of greater significance . 

13. Jury Trial Pilot Program - 1986 

After considerable discussion it would appear that a one trial system for 
criminal offenses within the jurisdiction of the District Court department 
of the Trial Court will be the subject of a pilot program in Essex and 
Hampden Counties. 

Under this plan, a defendant may elect a bench trial or a jury trial in 
the first instance. While there will be an appeal on errors of law, there 
will be no "second" trial on the facts. 

Juvenile cases in the District Courts in 1985 amounted to 30,834 cases. 
Applications as to Children In Need of Services amounted to 3099 and 
Care and Protection Applications totalled 993. 

The nature of these juvenile cases is as follows: 

Motor Vehicles 7325 
Assault 2558 
Breaking and Entering 4055 
Larceny and Fraud 5677 
NARCOTICS 1323 
Disturb peace 1302 
All Other 8594 

The District Courts are instrumental in effecting collection of support 
obligations, fees imposed on "drunk" drivers, fines, and court costs. These 
fees are considerable: 

Year Support DWI Fees Fines Court Costs 

1983 25,879,876. 3,355,822. 4,943,773. 2,334,753. 
1984 29,536,355. 3,797,754. 5,781,232. 2,253.257. 
1985 32,934,756. 3,836,566. 6,382,538. 2,355,043. 

--
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Collections under the Victim/Witness Program amounted to $1,309,243 
in 1985 . 

Beginning in October 1986 appeals from decisions of the District Court 
judge in small claims cases are to be made to the District Court jury of 
six sessions thereby relieving the Superior Court of this caseload. 

14. Juvenile Courts 
$6,866,945. 

While District Courts have juvenile sessions, the following Juvenile 
Courts exercise only that kind of jurisdiction: 

Location Positions 1987 Budget 

Chief Justice 7 $ 313,392. 
Boston 104 $3,672,998 . 
Bristol 47 $1,235,897. 
Springfield 31 $ 851,523. 
Worcester 28 $ 793,135. 

Total 217 $6,866,945. 

In this instance the appropriation was $808,627 less than appropriated 
for 1986 and about $450,000 less than recommended by both the Chief 
Justice and the Governor. 

There were 66,632 judicial "determinations" by the Juvenile Courts in 
fiscal 1985 , most of which involved allegations of delinquency or Children 
In Need of Services (CHINS). The case load of this division remains more 
or less constant from 1981 through 1985. 

The business of the court includes this case classification: 

Delinquency Complaint 
Adult Criminal 
Adults Contributing to 

Delinquency of a Minor 
CHINS 
Care and Protection 
Children Represented 

6954 
8 

130 
2110 
538 
922 

These proceedings resulted in a small number of jury trial requests . In 
these cases an actual jury trial took place in 13 .9% of the cases . 
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15. Probate and Family Court Administration 
$15 ,204,970. 

P.O. 144 

The fiscal 1987 appropriation for the office of the Chief Justice of the 
Probate and Family Court is $199,128 with 5 positions authorized. 

In the offices of the county Probate and Family Courts 625 positions 
are authorized. 

The total budget for Probate and Family Court Administration for fiscal 
1987 is $15,204,970 which is $289,207 less than recommended by the 
Chief Justice. 

The amount of support payments collected through the efforts of the Probate 
and Family Courts is a truly significant figure for the Massachusetts taxpayer: 

1983 
1984 
1985 

$ 33,675,105. 
$ 42,054,312. 
$ 52,379,869. 

Aggregate Total $ 128,109,286. 

Eighty-two percent of the amounts collected were paid over to persons 
seeking family support and 16% went to the Department of Social Services . 
(Welfare) 

As of the end of calendar 1985 some 27 ,490 cases in which support 
payments were ordered were being supervised by the Probate and Family 
Court. 

16. Child Support Hearing Officers 
G.L. 221B (New) 

By Chapter 310 of the Acts of 1986 a new body of Child Support Hearing 
Officers, having the powers and authority of court Masters or Auditors 
(with subpoena power and the right to issue a capias) will be placed within 
the Superior Court, the Probate and Family Court, the District Court, and 
the Boston Municipal Court departments. 

It is the objective of this plan to "expedite the hearing of child support 
cases in compliance with Sec. 3 of P.L. 98-378 (Section 466 of Title IV-D 
of the Social Security Act") . 

In 1985 the total sum of $91,236,407 was collected for "Support" includ
ing child support . It is the aim of the federal government to compel respon
sible parents to meet their support obligation and Chapter 310 is designed 
to facilitate this effort. 

It is difficult to precisely label those cases which are essentially "support" 
cases. 
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The categories which include some aspect of support in the probate and 
Family Court is as follows for 1985: 

Separate Support 
Divorce 
Con tempts 

Total "Support" situations 

1128 
23,720 
10,323 

35,171 

The hearing officer may determine all child support matters under rules 
to be promulgated by the Supreme Judicial Court including contempts, 
wage assignments, URSE Act cases, and other cases. The court retains 
the usual jurisdiction in divorce cases . 

Under Section 7 of this new act: 

"Each order or judgment of a hearing officer described in section 
six shall be presented to a justice of the division in which he 
is sitting within twenty four hours for review and approval. 
The justice shall examine the record and sign each order or 
judgment unless he makes written findings that the hearing 
officer committed an error of law, that the decision is not 
supported by substantial evidence , or that it constitutes an abuse 
of discretion." 

An appeal to the justice is also provided and an appeal to the Appeals 
Court is provided. 

The child support hearing officer will be appointed by the administrative 
justices of the Superior, Probate and Family and the District Courts, and 
shall be removable by those administrative justices. A committee on child 
support hearing officers is to be headed by the chief administrative justice 
of the trial court and will include two custodial parents. 

There has not been any unreasonable delay in hearing support cases but 
the enormous outlay of public funds for support situations has mandated 
an all out effort to compel people to support their children including children 
born out of wedlock. Noteworthy is a new provision (§ 15A ofCh. 22IB). 

The total fees collected by the Probate Courts in 1985 amounted to 
$4,290 , 144. 18. 

17. Boston Municipal Court 

Administration of the Boston Municipal Court for 1987 will require 
$4,388,405 . There are 184 positions on the staff of this court. 
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There were 9093 criminal trials in the Boston Municipal Court in 1985. 
The Jury of Six program included 2454 cases which were disposed of as 
follows: 

Boston Municipal Court 
Guilty Plea 
Bench Trial 
Jury Trial 
Other 

304 
1546 
130 
474 

12.4% 
63 .0% 
5.3% 
19.3% 

Civil Business in the Boston Municipal in fiscal 1985 is as follows: 

General Civil Cases 
Transfer cases 
Mental Commitments 
Summary Process 
Small Claims 
Supp\. Process 
Victims of Violent Crime 

18. Land Court 

29,407 
182 

51 
417 

7,149 
6,044 

18 

The active real estate market in Massachusetts has taxed the facilities 
of the Land Court Department of the Trial Court. The present authorized 
personnel is 76, apart from the justices, but it is difficult to maintain full 
employment in view of the expertise of the Court's personnel in the very 
fields most in demand without the Trial Court system. 

Administration of the Court for fiscal 1987 will require $1 ,932,436. In 
fiscal 1985 the Court collected $585,790 in fees for the state treasury, but 
this sum will be reduced in the future as the Court is preparing for so-called 
central banking . In fiscal 1986 the following statistics applied: 

New Cases Entered: 
Land Registration - Confirmation Cases Entered 
Complaints Subsequent to Registration, Confirmation 
Tax Lien Cases 
Total New Plans Made 

217 
2789 
3070 
3025 
1038 

The statistics are not always revealing, however, as many of the real 
property complaints concern complex legal questions which are both time 
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consuming and require experience in the field. The Court also now has 
concurrent jurisdiction with the Superior Court in appeals from zoning 
boards of appeal and planning boards, and this new jurisdiction is increasing 
its case load. 

In the case of the Land Court and the Boston Municipal Court, the 
appropriation was somewhat less than suggested by the Chief Justice. 

19. Housing Courts 

The administration costs of the three housing courts is as follows: 

Boston 28 Positions $ 741,197. 
Hampden II Positions 267,719. 
Worcester II Positions 280,079. 

Total 50 $1,288,995. 

The business of the Housing Courts is exemplified by the following 
statistics: 

Type of Case Year Number 

Criminal Cases 1985 6600 
Summary Process 1985 7163 
Small Claims 1985 2034 
Civil Cases 1985 2094 

Total 17,891 

An 11.7% increase over 1984 is indicated and these figures do not include 
the Worcester court. 

During 1986 measures for the establishment of additional divisions of 
the Housing Court were considered by the General Court. 

20. Other Judiciary Costs 

Among other costs of the "Judiciary" are the following: 

Commissioner of Probation 
Juror Selection Program 
Judicial Council 
District Attorneys 

Regular Budget 
Child Support Enforcement 

$ 2,993,731. 
$ 1,064,719. 

35,000. 

$32,750,340. 
1,137,132. 
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21. Office of the Chief Administrative Justice 

Under the provisions of G. L. Chapter 211 B the chief administrative 
justice, in addition to his judicial duties and subject to the superintendence 
power of the Supreme Judicial Court, shall be the administrative head of 
the trial court of the commonwealth. 

The business of this office is divided among five departments: 

Employee Relations 
Financial 
Legal 
Planning and Development 
SystemslData Proceesing 

The administrative office has a budget of $2,793,484 and 76 positions. 
In addition this agency has a budget of $5,756,874 in so called 03 non-em
ployee subsidiary expenses. 

The General Court authorized $941,449 less than was requested by this 
agency which is charged with over-all administration of the courts, subject 
always to the superintendence of the Supreme Judicial Court. 

Perhaps no more poignant example of the delicate balance between the 
three branches of government of Massachusetts can be found than in the 
handling of the budget for the Judiciary. 

It is very apparent that true to the constitutional mandate to erect and 
constitute judicatories, the General Court performs that function with re
spect to the operation of the court at every level. Although the difference 
was sometimes small indeed, a glance at the agency requests for the district 
court division demonstrates that no district court received the amount recom
mended by the Chief Justice, or the Governor, for the 1987 fiscal year. 

It truly does require the "highest Skill in Political Architecture" to fund 
and manage the judicial establishment to the liking of the leaders of the 
three branches of government. 

The administrative costs of the system as a whole include: 

Administrative Staff 
"03 Account" 
Dental and Optical Plan 
Juries 
Law Libraries 
Computer Research 
Law Books 
Social Law Library 

$ 2,793,484. 
5,756,874. 

884,240. 
4,716,280. 
2,166,125. 

105,520. 
188,546. 
545,000. 
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Witness Fees 
Education and Training 
Clerical (10) 
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Clerical, (9) Welfare Reimbursement 
Travel 
Printing 
Rental of Equipment 
Purchase of Equipment 
Office and Administrative Repairs 
Reserve for New Positions (40) 
Court Interpreters 

Total of above and other costs of administration : 

43 

843,361. 
257,543. 
510,000. 
119,078. 

1,300,000. 
744,456. 
576,600. 

3,314,088. 
890,802. 
200,000. 

50,000. 

$36,369,883. 

Although the agency requested $2,486 ,512 for new positions (almost 
as much as required for the existing staff) the Governor reduced this figure 
to $500,000, and again we see that in appropriating only $200,000 for this 
account [0330-3600] the General Court provided that "said positions shall 
be allocated among the various court divisions and administrative offices 
by the chief administrative justice; provided further that the allocation from 
this account shall be based upon schedules approved by the house and 
senate committees on ways and means, including not more than forty 
positions, prior appropriation continued." 

Again, the interaction of the judicial department with the General Court 
is noted, and again it is demonstrated that in the last analysis it must be 
the General Court which constitutionally determines how the courts will 
be operated, and to what purposes funds will be applied. 

22. The "Litigation Explosion"??? 

In its June 1986 document "State Court Caseload Statistics" for fiscal 
1984, the National Center for State Courts discussed the purported "Litiga
tion Explosion" and concluded that there was no such "explosion." 

There was a population increase in the period between 1981 and 1984, 
the last year covered by the report . Filings were up as much as 9% over 
1978 in 20 states surveyed. 

It was concluded that although tort filings do not fit the pattern of change 
suggested by population increase, "neither do they provide evidence of an 
increased propensity of the American public to sue ." 

Small claims case experience indicated no explosion at all. 
In a category which included tort, contract, and real property cases, 

there was no increase which did not appear to be population related, and in 
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18 states , there was "no evidence of a "litigation explosion" during 1981-
1984, and 17 of those courts experienced a decrease in filings during that 
period." 

These statistics do not deal with the amount of the awards in tort cases . 

23 . Need for Additional Judges 

It has already been observed that cases can only be resolved by the 
decision of a judge. If all proper procedural steps have been taken, no 
case is automatically dismissed , it must be the subject of disposition by a 
judicial act. 

There is a need for more judges to fill empty courtrooms. At one point 
in 1986 there were 15 vacant District Court sessions with no judges to 
hold court. In one instance months elapsed before all sessions could be 
held in one county. 

The backlog of cases cannot be resolved in a reasonable time frame 
without sufficient judicial manpower. 

It is clear that if a criminal case took three days in 1966, it takes nine 
days in 1986. The more recently adopted procedures for impanelment of 
the jury and the large number of pre-trial motions which are used in Superior 
Court criminal trials simply consumes three times as much time of the 
court than formerly . 

Measures were introduced in the General Court in 1986 to add 10 more 
judges to the Superior Court and ten more to the District Court department. 
The Judicial Council recommends additional judges, and the addition of 
one additional judge in the Land Court . 

24. Judge Daher's Comment on Additional Judges 

Judge Daher is of the opinion that no additional judges should be added 
to either the Superior or the District Court department until more study is 
made as to the most appropriate utilization of judicial manpower, and the 
need for new positions is manifest. 

25. Judge Fine's Comment on Additional Judges 

Judge Fine questions whether a decision should be made to increase the 
number of Superior Court Justices before the completion of a study of the 
effectiveness of the circuit system. She favors a departure from the circuit 
system at least in the busy counties . 

26. Judge Donahue's Observation on Additional Judges 

Judge Donahue makes the observation that there are 72 civil and criminal 
sessions of the Superior Court which are regularly assigned each month. 
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Because the Chief Administrative Justice of the Trial Court does not sit 
in trial sessions there are 60 Superior Court justices available, at maximum 
strength, to cover the 72 sessions. 

It is necessary to seek judges from the District Courts and the Probate 
and Family Court to fill the gap. These judges are not always familiar with 
the day to day business of the criminal and civil sessions of the Superior 
Court. 

If by reason of the recent increase in civil assignments, and other busi
ness, District Court judges or Probate and Family Court judges are less 
able to perform temporary duty in the Superior Court, the stop gap measure 
will prove of even lesser effectiveness than presently . 

It is therefore Judge Donahue's observation that there is a present need 
in the Superior Court to fill twelve empty courtrooms with twelve new 
Superior Court justices . 

Discovery - An Area of Concern 

One of the features of litigation under the Massachusetts Rules of Civil 
Procedure is pre-trial discovery of the facts and evidence before trial. 

Such discovery is accomplished by the traditional written interrogatories, 
demands for copies of documents, records, and other materials, and by 
the taking of oral depositions (sometimes videotaped) before a court stenog
rapher and counsel for plaintiff and defendant. 

The object of the discovery rules is to enable the lawyers to winnow 
the wheat from the chaff, not to encourage them to reap a harvest of fees 
for extended and often unnecessary depositions and document production. 

The time has come to provide a more effective procedure to control the 
abuses and expenses of discovery. While the court retains authority to 
issue protective orders in this area, the tendency is to grant such orders 
sparingly. Further expense for legal services is incurred in connection with 
the presentation of requests for protective orders. 

It is probable that the control now exercised by the United States Magis
trates in the Federal District Courts, and by court Masters in the English 
system should be introduced into the practice in this Commonwealth. 

The Judicial Council does not attempt to cover this area of practice and 
procedure in this report but intends to further explore the use of discovery 
procedures and their effect on the work of the courts, and to make further 
recommendations in its report for 1987. 
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