
To His EXCELLEN CY the GOVERNOR , and Com- 
mander in Ch ie fo f  the Commo/iwealth of'Massachu- 
setts, and to his Honorable Council.

W E, the undersigned, Commissioned Officers of the 
Militia of the towns of Boston and Chelsea, commonly 
called the Legionary Brigade, and commanded by Briga
dier-General John W inslow,

Respectfully represent to your Excellency and Honors,

That the Militia of Boston and Chelsea, have, for a 
number of years past, been formed into a Legionary Bri
gade, contrary (as we humbly conceive) to the Laws of 
the United States, and of this Commonwealth.

For the Law's of the United States passed May 8th, 
1792, section the 3d, says that 

“ The Militia of the respective States shall be arrang- 
“ edinto Divisions,'Brigades, Regiments, Battalions and 
“ Companies, as the Legislature of each State shall di- 
“ rect. And each Division, Brigade, and Regiment, 
“ shall be numbered at the formation thereof, and a Re- 
“ cord made of such number in the Adjutant-General’s 
“ Office in the State, and when in the Field or in ser- 
“ vice in the State, each Division, Brigade, and Regi- 
“ ment shall respectively take Rank according to their 
“ number, reckoning the first or lowest number'highest 
“ in Rank.”

And the Law of this State passed June 22d, 1793, 
section 4th, recognizes this arrangement and directs, that 

The Governor, by and with the advice of the Coun
cil, be authorised and empowered to carry this arrange
ment into effect, and that the Divisions, Brigades, and 
Regiments be numbered, their JNumuers recorded, and 
that they rank by their numbers.

That the said Brigade is not numbered, and of course 
cannot take rank by its number, which, in case of actual 
service in the Field, would cause unpleasant disputes, 
concerning its station in the Line, and may possibly de
prive the Country of the services of so important a part 
of the Militia as the first Division, at a moment when its
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undivided energy may be suddenly required on a great 
emergency ; its Rank by number being no where speci
fied or designated, to be correctly known.

That the present arrangement being contrary to the 
express provision of the Laws, has had, and still will 
have a tendency to create jealousies and animosities be
tween the Officers of the different Corps, and more par
ticularly between the standing or local companies of In
fantry, and tire Light-Infantry or Volunteer Companies 
raised at large ; because the Volunteer or Light Infantry 
Companies at present are formed into a Sub-Legion (so 
called) and are said to be commanded by a Major who 
has appointed an Adjutant, both Officers are unknown 
iii any existing Laws governing the Militia, and because 
by the 14th section of the Act of 1793 it is provided—

That Light-Infantry Companies which havebeen raised 
by voluntary inlistment shall be attached to Regiments.

That by the Inspection Rolls of the several Companies 
of Infantry, within the Brigade returned last May, it ap
pears there are 2150 effective Men liable to Militia duty, 
exclusive of Light-Infantry, Artillery, and Cavalry.

From the foregoing considerations we most respectful
ly Petition your Excellency and Honours that the said 
Legionary Brigade may be re-organized, numbered and 
divided into three Regiments, and the Light-Troops be 
attached to the Regiments conformably to law.

That orders may issue authorising two other Compa
nies of Light-Infantry, which, with the three Companies 
now organized, and the uniformed Company called, the 
“ Washington Infantry,” be attached, two Companies to 
each Regiment, allowing 64 Men to each Company, and 
that the remaining 2022 Men be formed into 24 Compa
nies Infantry, instead of sixteen as at present, which will 
allow eighty-four Men to each Company ; and admitting 
only three-fourths of the Men enrolled shall appear to do 
duty, they will then be sufficiently large, as the Law 
contemplates, viz. Sixty-four Men to each Company, and 
considering the rapid increase of populat ion in this town, 
we are induced to believe that even three Regiments of 
ten Companies each, eight of Infantry, and two of Light



Infantry, would in a short time bo found to leave the 
local Companies too large; for we can state with confi
dence, that now there are sixteen Companies, many ot 
them will exceed an hundred Men who actually appear 
at Company musters.

Your Petitioners are aware that there may be some 
abjections to this organization of the Brigade, although 
strictly according to law.

1st. Because of the ideal loss of rank which the Brig
ade may sustain, when placed in its legal rank and posi
tion.

2d. Because of the Major and Adjutant of Light In
fantry, who would be left without command as their of- 
lice, (if legally created) would be abolished.

But we beg leave to observe to your Excellency and 
Honours, with regard to the first objection—

That before the Resolve of June 1798, the whole of the 
Troops of Boston and Chelsea formed into one Regiment, 
having an unsettled contention with the Militia ot Nor
folk about their rank, this one Regiment was by that Re
solve moulded into-a Brigade; and although it is, and 
should have been numbered the 3d Brigade in the 1st 
'Division, at the formation, undoubtedly ranks higher in 
the estimation of military gentlemen than it would have 
done had it obtained the rank of 1st Regiment in the 1st 
Brigade.

To the second objection we could observe that no Le
gislative Act whatever, establishes a Major and Adjutant 
of Light-Infantry, and as the Light-Infantry are, and in 
our opinions ought always to be used, as a necessary ap
pendage to a Regiment ; and when in actual service, if 
ordered on special duty as a flying Corps, have an Qffi- 
'cer detached from the Line to command them, as the na
ture of the case may require, and when discharged from 
that duty they return to the several Regiments to which 
they belong.

We would observe also that the general order of 1798 
organizing the Light Troops into a Sub-Legion, says—

“ This Light-Infantry Corps shall be commanded by 
“ the Senior Officer present belonging _to said Corps,'
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notwithstanding there is no Legislative Act authorising 
the office of Major of Light-Infantry ; notwithstanding it 
was contrary to the general order of 1798, and notwith
standing there was no election to this office (as we are 
informed).—the late Commander in Chief appointed an 
Officer to command the Companies of Light Troops with 
the Rank of Major, and he from similar motives, and 
with the like authority, has appointed an Adjutant with 
the rank of Lieutenant, which we humbly conceive is 
contrary to the Laws, and, of course, void.

We therefore pray the attention of your Excellency 
and Honors to the foregoing Petition and Representa
tions, that you would take them into your wise consid
eration, and grant the prayer thereof. And as in duty 
hound will pray.

TURNER CROOKER, Captain.
AMOS BINNEY, Captain.
DANIEL BADGER, Captain.
EBENEZER RHOADES, Captain.
JACOB CANTERBURY, Captain.
SAMUEL HEW ES, Captain.
EPES ELLERY, Captain.
JOSIAH CUSHING, Lieutenant.
JOSIAH SNELLING, jun. Lieutenant of Infantry.
DAVID PROVINCE, Lieutenant.
WILLIAM BARRY, Ensign.
SAMUEL HOWE, Lieutenant.
JOSEPH LORING, jr. Capt. Volunteer Company.
JOHN SW EETSER LILLIE, Lieutenant.
EZRA DAVIS, Lieut. Volunteer Company.
JAMES ALEXANDER, Ensign.
ZEPHANIAH SAMPSON, Ensign.
EDWARD HARTT, Lieutenant.
JAMES RIDGWAY, Lieut. Boston Fusiliers.
ATPIERTON T. PENNIMAN, En. Bos. Fusiliers«
BENJAMIN GOODWIN, Lieutenant.
LEMUEL COLBURN, Lieutenant.
JOHN SULLIVAN PERKINS, Ensign.
WILLIAM SIMONDS, Ensign.
FRINK ROBERTS, Lieutenant

%
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T H E  Committee to whom was referred the Petition 
of a number of Officers of the Militia of the towns of Bos
ton and Chelsea, commonly called the Legionary Brig
ade, praying that the said Brigade may be formed anew, 
on the same principles and in the same manner as other 
Brigades oPthe Militia are formed, beg leave to report 
as follows, viz.

By a Resolve of the General Court passed June 29th, 
1798, the Governor with advice of Council was author
ised to form the whole of the Militia of the towns of 
Boston and Chelsea into a Legionary Brigade in such 
manner as he should judge most expedient.

Conformably to this Resolve, the Legionary Brigade 
was so formed. And as the said Resolve has not been 
repealed, it appears to your Committee that previous to 
the issuing any order respecting the same, the said Peti
tion ought to be laid before the General Gouit, tor their 
consideration.

All which is respectfully submitted.
WILLIAM EUSTIS, Per Order.

In Council, Jan. 13,. 1808. The above report being
read, was accepted.

JON. L. AUSTIN, Secretary.
True Copy. Attest—

JONA. L-. AUSTIN, Secretary.
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Gentlemen of the Senate, and
Gentlemen of the House of Representatives,

BY this Message I send to you the Petition of T urner 
C rookur, and others, Officers in the Legionary Brigade, 
in the first Division of Militia in the Commonwealth.— 
This is transmitted according to the advice of the Coun
cil, a copy of which, attested by the Secretary, is also 
laid before you'.

You will observe that the Petition is for a dissolution 
of, or a change in that Brigade ; and that the reason 
assigned, is, that the same Brigade is formed, as the peti
tioners conceive, against the laws of th/js^n^rtire Unit
ed States ; I laid the petition before the Council, for 
their advice upon the legality of the establishment of the 
Brigade, in its present form. You will observe that the 
advice given, is, that the Brigade being formed pursuant 
to a Resolve of the General Court, passed on the 29th of 
June, 1798, the establishment is legal, and that the Gov
ernor and Council cannot decide it to be otherwise while 
that Resolve remains in force.

I acquiesce in this opinion, because the constitution of 
the United States does declare, that Congress shall pro
vide tor the organization and discipline of the Militia— 
the Congress, in virtue of this power, on the 8th of March 
1798 passed an Act that the Militia should, within 
one year from that time, be arranged and organized, by 
the Legislatures of the respective States, into Divisions, 
Brigades, Regiments, &c. ; and that each Division, and 
Brigade should, at the time of its formation, be number
ed, and take rank in the field according to its number’. 
Tne Legislature of this State, on the 22d of June, 1793, 
passed an Act, delegating this authority in the same 
words, nearly, to the governor, to be executed by advice 
of the Council.

It appears by the orderly book of the Adjutant-Gene
ral, that the whole of the Militia of the first Division re
mained unorganized until after the passing that Resolve. 
It is suggested, and no doubt with truth, that this was 
occasioned by a dispute between Boston, and other towns, 
concerning rank; the expedient of creating a Brigade
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without number or rank, might arise from the exigency 
of the contest. Be that as it may, the measure was then 
acquiesced in, and the Resolve has been practised upon 
as legal for ten years, the petitioners themselves now 
hold and exercise offices under i t ; and in their memo
rial state themselves officers in the Legionary Brigade, 
but if the Resolve was against the laws of this, and of 
the United States, it was void, and. there is nothing to 
justify those who have acted under i t ; nor is there now 
any such Brigade.

According to the opinion of the Council, with which 
my own accords, the supreme executive have no power 
to decide upon the question, whether an act of the legis
lature is wrong or not. I cannot therefore attempt a new 
organization of the Militia of Boston, and Chelsea, while 
that Resolve, a copy whereof which I send with this 
message, remains in force. To repeal it directly, would 
expose those who have exercised authority under it. A 
proviso in their favour may be good as to claims of the 
government, but as to the right oi private citizens, it is 
oh other principles. To admit, that the legislature can 
pass an unconstitutional law, and an expost facto act 
deny those who are injured, a remuneration, would sub
vert one of the most valuable principles in the constitu
tion.

This I apprehend may be all settled properly in this 
way. The petitioners suggest with truth; no doubt, that 
the one Regiment, of which this Brigade is composed, is 
too large, and unwieldy. If the General Court should 
pass an act, in addition to the Militia Laws, providing 
that the Governor shall be authorised, with the advice of 
the Council, the Resolve of the 29th of June, 1798, 
notwithstanding, to arrange the Militia of Boston and 
Chelsea anew, by dividing the same into as many Reg! 
ments as may be expedient, and to cause the same to be 
officered agreeably to the constitution of this and the law 
of the United States, and to give the Brigade, and Re-- 
giments, their proper numbers, the whole evil, it any ex
ists, lhay be cured.

Council-Chamber, January 1 Qtk, 1808.
JAMES SULLIVAN,
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T H E  Committee of both Houses appointed to'con 
hder that part of His Excellency’s Speech respecting the 
Milhia •, and to whom was also committed the Memorial 
of Gen. E llio t , praying that the Militia of the towns oi 
.Boston and Chelsea be formed into a Legionary Brigade, 
beg leave to report thereon the following Resolution,- 
which is submitted.

JOHN READ. Per Order.

Commonwealth of .Massachusetts.

RESOLVED, That His Excellency the Governor, 
with advice o'f Council, be, and hereby is authorised to 
form the whole of the Militia of the towns of Boston and 
Chelsea into a Legionary Brigade, in such manner as he 
shall judge most expedient ; which Legionary Brigade, 
when formed, shall be under the same rules and regula 
tions, in all respects, as is provided by the constitution 
and the laws, for regulating and governing the Militia of 
this Commonwealth, so far as said regulations may be 
applicable to such Legionary Corps.

Provided nevertheless, That the foregoing Resolve 
shall not be carried into effec#, until the Go vernor with 
advice of Council,' shall have organised the residue of the 
first Division of Militia of which the said towns of Bos 
ton and Chelsea now form a part, into two Brigades, in 
such manner, as shall, in the opinion of the Commander 
in Chief, be best calculated to produce harmony in said 
Division.

In  Senate, June 25, 1798— Read and. Accepted.
Sent down for concurrence.

SAMUEL PHILLIPS, President.
In the House of Representatives, June 26, 1798,

Read and Concurred.
EDW. H. ROBBINS, Speaker.

June 29, 1798. Approved—
INCREASE SUMNER.

True Copy. Attest—
JONA. L. AUSTIN, Secretary.


