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COMMONWEALTH OF MASSACHUSETTS.

IN THE HOUSE OF REPRESENTATIVES.

M ay  27 , 1813.

O r d e r e d , That some suitable person be appoint
ed by the Speaker, as Reporter to this House, 
whose duty it shall be to record in a book, to be 
kept for that purpose, all the decisions of this House 
in cases of Contested Elections of any of its mem
bers, which said Report shall contain a statement 
of facts, the leading arguments used in the discus
sion of the question, and the principle, on which the 
House made its decision.

T iieron M etcalf , Esq. of Dedham, was accord
ingly appointed Reporter of Contested Elections, 
to the House of Representatives.

TIM OTHY BIGELOW , Speaker.

house of r e p r e s e n t a t iv e s .

F e b r u a r y  28 , 1814.

O r d e r e d , That five hundred copies of the Re
ports of Contested Elections, in the case of the re
monstrance of Joseph Hammond, jun. and others, 
inhabitants of the town of Elliot, against the elec
tion of Samuel Leighton and John Hammond—of
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the remonstrance of Thomas Williams and others, 
inhabitants of the town of Roxbury, against the 
election of Abijah Draper, William Brewer and 
Crowell Hatch, Esquires, and Dr. Lemuel Le Ba
ron—of the remonstrance of Abner Rogers and 
others, inhabitants of the town of Charlestown, 
against the election of David Goodwin, Thomas 
Harris, William Austin and John Holey—and of 
the remonstrance of Amos Rhodes and others, in
habitants of the district of Lynn and Lynn field, 
against the election of Thompson Burrill, Asa T. 
Newhall, Parker Mudge, Richard Breed, James 
Hawkes and Eleazer Richardson,—be printed for 
the House of Representatives; and that the Re
porter of Contested Elections be directed to procure 
and superintend the printing of the same.



CONTESTED ELECTIONS.

COMMONWEALTH OF MASSACHUSETTS.

HOUSE OF REPRESENTATIVES.

J u n e  9, 1813.
T he Committee on ContestedElections, in the case 

of the Remonstrance of Thomas Williams and oth
ers, inhabitants of the town of Roxbury, in the coun
ty of Norfolk, against the election of Abijali Dra
per, Crowell Hatch, and William Brewer, Esqrs. 
and Dr. Lemuel Le Baron, returned as members of 
this House from said town, report—

That a town meeting for the “ choice of one or 
more meet person or persons to represent that town 
in this General Court,” was holden on Wednesday v/here an «■ 
the twelfth day of May now last past, pursuant to it is void, 
warrants issued by the Selectmen, purporting to be 
dated the fifth day of the same May. Those war
rants were delivered to the Constables from the 5th 
to the 9th, and were all returned on the 10th of the 
same month. Most of the notifications (all of which 
were printed) were left at the houses of the inhabi
tants in each parish, on Monday the 10th.

The Committee further report that notice of the 
meeting was very generally given in manner as 
aforesaid, and that it was fully attended.
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By a law of the Commonwealth, passed 23d 
March, 1786, it is enacted, that the manner of sum
moning the inhabitants to a town meeting shall be 
such as the town shall agree upon. It does notap- 
pear on the records ofRoxbury, that that town has 
ever passed a vote, establishing the manner in which 
its meetings should be called ; and upon investiga
tion, there did not appear any uniform usage in said 
town as to the manner. I t did appear, that in the 
greater number of instances, the inhabitants have 
had seven days notice at the least; but in several 
instances within the last ten years, the warrants have 
been dated, and the notifications served quite as late 
before the meeting as in the present instance.

There being neither vote nor usage in the town 
establishing the method of calling and warning its 
meetings, the Committee were left to decide if rea- 
sonable notice were, or were not given : and the 
opinion of the Committee is, that in the circumstan
ces of the case, the notice was reasonable, and that 
the first allegation in the remonstrance is not sup
ported.

The Committee further report, that immediately 
after the warrant was read, and the meeting was 
opened, the Selectmen informed the inhabitants, 
that the town contained a sufficient number of polls 
to entitle it to send four representatives, and called 
on the voters to bring in their votes for from one to 
four—that immediately a motion was regularly 
made and seconded, that the (( town should send 
two representatives, and no morc,?—that for several 
days previous to the meeting, the expense, to which 
the town might be subjected by sending its full num
ber of representatives, had been a subject of conver
sation. and that several of those, who had a wish
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to lessen tli e number and the expense, came to the 
meeting with an intention of making, or causing a 
motion to be made, to that effect; and to support the 
motion, by demonstrations resulting from calcula
tions of the saving to the town by sending two in
stead of four, and by arguments derived from other 
sources.

The Committee further report, that previous to 
the town meeting, the Selectmen met and deter
mined they would not put any motion as to the num
ber the town would send, and that they would not 
permit any dehate on such motion'—and that this 
determination was not made known to the inhabit
ants, until the day of the election, and in the man
ner hereinafter set forth.

The Committee also report, that as soon as the 
aforesaid motion was made by Mr. Ebene.zer Bug- 
bee, and seconded by others, the chairman of the 
Selectmen said—i(that motion cannot” or u shall 
not be put.” Several asked why ; when Gen. Heath 
rose, and, addressing the chairman, observed the 
motion could not he dispensed with—when he was 
interrupted by the Selectmen, some of whom said 
the motion would not be put, and the chairman read 
to the General part of the constitution, to convince 
him that the Selectmen had a right to regulate and 
govern the meeting, and then said the voters w ere 
to bring in their'votes for from one to four repre
sentatives, and that the sense of the town could be 
taken in that method better than any other, and that 
was the way on which they had determined; and the 
chairman added, that they were ready and willing 
to take the consequences, if they were wrong. Gen. 
Heath insisted with earnestness on the right of the 
people to debate the question, and objected to the
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method the Selectmen pointed out. He was op
posed with warmth by some of the Selectmen, who 
denied the right to debate, and insisted on their 
method, when the General desisted from any fur
ther attempt to speak on that motion. He was fol
lowed by Capt. Jonathan Dorr, who also claimed 
for himself, and his fellow-citizens present, the 
right of debating and deciding the motion in the 
usual manner: and produced a paper containing 
calculations to demonstrate to the town the addi
tional, and (as it appeared to him) useless expense 
to be incurred by sending four representatives, 
when he was told by one of the Selectmen, that his 
calculations were founded outlie expenses of 1811, 
and that 1811 had nothing to do with 1813. The 
Selectmen and others declared him out of order, 
and the chairman observed they came there to vote, 
and not to debate ; and repeated the call to bring in 
votes for from “  one to four.” Mr. Dorr insisted 
on his right to speak, with earnestness, declaring 
he had a right to be heard, and he would be heard— 
and the Selectmen persisted in the denial, and in
sisted on their right of regulating and governing the 
meeting in the way they had determined, with much 
warmth; when there was a cry from the body of 
the hall of “ out with him—down with the peace- 
party.” Great confusion and much hustling and 
crowding took place, particularly in the centre of 
the hall. Sticks were raised, whether for offence 
or defence, or both, the Avitnesses could not deter
mine. Two men were seen having each other by 
the collar, and a violent scuffle ensued between them 
and others. Pending this riot, several leaped from 
the windoAvs, and many left the hall by the doors. 
Several retired to remote parts of the hall to prevent
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being involved in the turmoil: of these was Gen. 
Heath, who retired, as “ for an asylum, to the Se
lectmen’s box, and was by one of them assisted 
over the railings—and took his seat “ on the right, 
and in the rear” of the Selectmen. The confusion 
still continuing, a motion was made by David S.
Greenough, Esq. for the meeting to be adjourned 
until the next Monday (the 17th), which was se
conded by others, and refused to be put by the Se
lectmen, one of them assigning as a reason that 
there were votes in the ballot boxes.

The Committee further report, that debate on 
Mr. Bughee’s motion was prevented in manner 
aforesaid, but that no assault or violence to the 
person of Capt. Dorr was offered either by the Se
lectmen or any others—that the Selectmen were 
very loud and frequent in their calls on the peace- 
officers and for order. The Committee also report, 
that a majority of the Selectmen, from the time Gen. 
Heath was prevented speaking in manner aforesaid, 
until after the motion for an adjournment was made 
and refused to be put, were under the influence of 
much passion; that one of them, in a very angry 
and threatening manner, shook his fist in the face 
of Thomas Williams, jun. E sq .; and three of them 
faced to the rear, towards Gen. Heath, while he 
was sitting quietly, and shook their fists and hands 
near his face, in an angry manner, exclaiming, 
« General, this is your doing: this is your peace- 
party.”

The Committee further report, that at the choice 
of representatives by said town the last year, a mo
tion to send two was then made, and the Select
men refused to put the question, and suggested the 
same method for deciding it they did this year;

2
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and the motion and suggestion then passed without 
further notice.

The Committee further report, that the confusion 
and difficulty arose from the refusal of the Select
men to put the motion of Mr. Bugbee in the usual 
form, and from their denying the voters the right 
of debate ; and that several left the meeting from 
fear of being personally injured ; that others left it 
in disgust ; and that several, who remained, refused 
to vote, being also disgusted at the proceedings, 
considering them unconstitutional and illegal. The 
Selectmen, however, received ballots from those 
present, who chose to vote, counted them, and de
clared the four sitting members chosen.

The Committee further report, that it lias been 
decided by a former House of Représentatives, in 
effect, that the right of sending representatives is 
corporate, vested in towns ; and the right of choos
ing them, that is, of designating the individual or 
individuals, to be the representative or representa
tives of a town, is personal, and vested in those 
qualified by the constitution to vote for representa
tives. The same principle is recognized and set
tled by the Supreme Judicial Court, in a late deci
sion made on a question submitted, and on w hich 
their opinion was required, by a former House of 
Representatives : so that the principle must not 
only be considered as settled by the practice of 
the House of Representatives, but it is the estab
lished law of the land.

The warrant in this case was for the purpose of 
choosing one or more representatives; and whether 
the town would send one, two, three or four repre
sentatives, or not send any, might have been ques
tions, each of w hich the corporators, or the legal
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voters in town affairs, were to decide; and to de
cide after reasonable debate and fair discussion, if 
any such debate or discussion were offered. It does 
appear to the Committee, that by our constitution 
and laws, the right of such debate and discussion 
cannot be denied, or the exercise of it prevented, 
without trampling on both.

The Committee would further remark, that wav
ing, for the present, all consideration of the Select
men of Roxbury, having refused to hear debate 
on the motion to send two representatives, the mode 
they enjoined on the voters to pursue is highly ob
jectionable. The motion before the town was to 
send two representatives, and no more. The mode 
ordered by the Selectmen, was for the voters to 
bring in their ballots having from one to four names 
on them, at each voter’s pleasure; and this, accord
ing to the Selectmen’s declaration, would decide 
whether it was the sense of the town to send two 
or four. I t is obvious great embarrassment and 
much unfairness would be caused by this ; for each 
voter would have to determine on the number he 
would send, and the person or persons lie would 
designate, at the same time. Whereas if the num
ber to be sent were first settled by the town, the 
choice of the individual or individuals, to be rep
resentative or representatives, could with much 
more facility and fairness be made by each quali
fied voter. Besides, by pursuing the mode of the 
Selectmen, several questions might have been de
cided, neither of which were before the town.

To these objections must be added the one 
arising from the circumstance, that the question, 
whether a town will send a representative, or 
how many it will send, involves, as before oh-



12 REPORTS OF

served, a corporate right, which must be exercised, 
and the decision made by the corporation, or those 
qualified to vote in town affairs ; but the right of 
designating who the representative shall be, is vest
ed, as before shewn, in those qualified by the con
stitution to vote for representatives. These several 
qualifications being very different, great injustice 
may follow from permitting either of the classes of 
qualifications to govern the other, excepting when 
they are blended in the same individual.

And inasmuch as it does not appear to the Com
mittee how many representatives the town of Rox- 
bury would have voted to send, had the question 
been fairly submitted to the corporators, and been 
permitted to have been reasonably debated and dis, 
cussed ; and inasmuch as it does appear that the 
unconstitutional and illegal refusal of the Selectmen 
of Roxbury to submit the motion to send “ two 
representatives and no more” to the disposal of the 
qualified voters in town affairs, and from their re
fusal to permit debate and fair discussion of that 
motion, much confusion and tumult did ensue, in 
which a majority of the said Selectmen did partici
pate ; and inasmuch as many of the voters left the 
meeting from fear of personal injury, and from dis
gust ; and others, who remained at the meeting, re
fused to vote, lest they might be considered as coun
tenancing unconstitutional and illegal proceedings— 
It  is the opinion of the Committee that the election 
aforesaid was not free : and where freedom is not, 
there can be no choice. And whereas, on the free
dom and purity of our elections, the welfare and 
happiness of the people essentially depend—the 
Committee are compelled to report, and do report, 
that the supposed election of Abijah Draper, Crow-
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ell Hatch, William Brewer, Esq’rs. and Dr. Lem
uel Le Baron, is altogether void and of no effect, 
and that their seats in this House be declared va
cated.

All which is respectfully submitted by order of 
the Committee.

1ST. TILLIN G  HAST, Chairman.

J u n e  11, 1813.
In debate upon the foregoing report, much was said about 

the different qualifications of those who might vote on the 
question whether a town should send any representatives, 
and how many; and of those who might vote in designating 
the person or persons to represent a town. But since the stat
ute of 1813, cap. 68. sect. 6. has abolished this distinction, if 
it ever existed ; it has been thought proper to omit the dis
cussion on this point. By that statute it is enacted, “ that 
the qualification of voters in any town, on any question wheth
er such town will send a representative to the General Court, 
and on all questions involving the number of representatives 
such town will send, shall be the same in all respects, as are 
required by the constitution, to entitle a person to vote in the 
choice oi an individual or individuals, to be representative or 
representatives in the G eneral Court of this Commonwealth.”

The above report was opposed by Messrs. Brewer and Dra
per ofRoxbury, Green of Berwick, Endicott of Dedham, and 
Hall of Williamstown—and supported by Messrs. Otis, Whit
man and Sumner of Boston, Tillinghast of Taunton, Crosby 
of Brookfield, Redington of Vassalborough, and Manning of 
Gloucester.

Against accepting the report, it was said the Selectmen had 
a discretionary power to order the question, concerning the 
number of representatives the town would send, to be deter
mined in any manner they pleased, provided the voters 
were not deprived of their corporate or individual rights— 
That in this case the manner chosen by the Selectmen was 
perfectly fair and correct, inasmuch as the number voted for 
by a majority of the electors would be the number which the 
majority wished should represent the town—and therefore,
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that the Selectmen’s refusing to put Mr. Bugbee’s motion 
did not deprive the electors of an opportunity to determine 
how many representatives should be chosen. It was said that 
the mode adopted by the Selectmen was the readiest which 
could be devised; because, if the preliminary question had 
been taken separately, and it had been voted to send four rep
resentatives, yet if votes had afterwards been given for two 
only, the town would have had only two representatives; so 
if the town had voted to send two representatives, and the 
votes had been given for four, four would have been legally 
chosen, as a majority voting for four could, in effect, rescind 
the previous vote. So that a preliminary vote on the number 
to be chosen could be ol no service, and might lead to confu
sion and trouble,

It was further said, that the mode which the Selectmen adopt
ed was the least objectionable, because some of the electors 
might not choose to vote openly on the question how many 
should be chosen, and it is the policy of the law to enable elec
tors to act freely, and without bias from fear or favor: And as 
no corrupt intention was proved upon the Selectmen, the town 
ought not to be disfranchised for their mistake, even allowing 
that they had mistaken the proper course, in regard to the 
manner of ascertaining the sense of the town on the number 
of representatives to be elected.

It was also said by one of the gentlemen, whose seats were 
in question, that the town of Roxbury had a right to send four 
Representatives, and that tire constitution requires of every 
town which has the right, that it exercise that right—and 
that the Selectmen coukl not take away the rights of the 
town, and were justifiable in their refusal to become accessary 
to any attempts of others to take them away.

On the other hand, it was said that the constitution is not 
imperative as to the choice of more than one representative, 
but leaves it to the discretion of the town : And even the 
light to choose one is a corporate right, and the duty, if it 
may he so called, of choosing one or more, is a corporate duty. 
The right is to be exercised and the duty performed by the 
corporation. According to the Supreme Judicial Court, “ the 
right of sending representatives is corporate, vested in the 
town ; and the right of choosing them is personal, vested in 
the legal voters : because the right of sending a representa
tive is corporate, ii the town by a legal corporate act vote not
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to send a representative, none can be legally chosen by a mi
nority dissenting from that vote.” * It was said to follow of* 7 Mass. Rep. 
necessity from this opinion, that if the town of Roxbury had 
voted to send only two representatives, four could not have 
been afterwards elected, unless the vote had been formally 
reconsidered. This, it was said, was a complete answer to 
the suggestion, that the preliminary vote would be rescinded 
by the ballots being given for more than the town had voted 
to choose, and also showed that the Selectmen, if they refused 
to put Mr. Bugbee’s motion, for the reason suggested by the 
member returned from Roxbury, acted under an entirely false 
and erroneous impression. The corporation alone was com
petent to decide whether to exercise its corporate right at all, 
and how to exercise it.

This doctrine, it was said, was further confirmed by a sta
tute passed April 20th, 1781, and now repealed, which requir
ed the Selectmen to call meetings in the month of May, for the 
purpose of choosing one or more representatives, agreeably 
to the constitution—and also by the phraseology of the sta
tute of 1795, cap. 55, now in force; by which it is enacted,
“ that the inhabitants of every corporate town, having a right 
to choose a representative or representatives in the Legisla
ture of this Commonwealth, shall be convened fo r  that pur
pose,” &c.

It was asked, who is to determine the number to be sent ?
Neither the constitution nor the law' has given this power to 
the Selectmen. It must therefore reside in the corporation, 
and be exercised by the corporation.

In answer to the argument, that the number voted for, by 
the majority voting, would be the number which the town 
chose to send—that the votes would determine the question— 
it was said, that besides the embarrassment, unfairness and 
confusion pointed out by the Committee in the report, it was 
evident that it never could be ascertained that the town, after 
a full hearing and discussion of Mr. Bugbee’s motion, would 
have determined in any manner to have sent four represent
atives; and above all, it was demonstrable that the method 
adopted and enforced by the Selectmen was fallacious. Sup
pose 300 electors give in their ballots ; 100 vote for A, B, C 
and I) ; 100 vote for A and B ; and 100 vote for C and D.
According to the Selectmen’s notion, two thirds of the voters 
would be in favor of sending but two representatives, and yet
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each of the candidates voted for would have two thirds of the 
votes, and there would he no possible way in which the Se
lectmen could legally refuse to return the whole number to 
the General Court.

So if three fifths, or any greater proportion of the voters, 
had wished not to send any representative, the method pur
sued by the Selectmen would have enabled the smallest mi
nority to make the choice, unless the electors present, instead 
of those who vote, should be taken into calculation; in which 
case, might be seen the awkward and farcical exhibition (for 
example) of two hundred and ninety-nine members of a cor
poration, which contained six hundred electors, voting for 
three representatives, and the presiding officers thereupon 
gravely determining that it was the vote of the town not to 
send any representative.

But allowing, for argument’s sake, that the plan adopted 
by the Selectmen would have led to a correct result, still it 
was urged, that their refusing to put a motion, which was 
proper in itself, and made at a proper time and in a proper 
manner, was such an arbitrary, illegal and unconstitutional act 
as would vitiate all the subsequent proceedings which were 
connected with i t ;  that it was an example which it is the 
sacred duty of the Legislature to discountenance and con
demn ; that it rather befitted the conclave of a Spanish in
quisition, or the “ dumb legislation” of a celebrated assembly 
in France, than the legally appointed meetings of the citizens 
of a free republic.

The report was accepted : 179 in the affirmative, 
63 in the negative.
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COMMONWEALTH OF MASSACHUSETTS.

HOUSE OF REPRESENTATIVES.

J u n e  7, ISIS.
T he Committee on contested Elections, to whom 

was committed the Remonstrance of Joseph Ham
mond, jua. and others, inhabitants of the town of 
Elliot, against the election of Samuel Leighton and 
John Hammond, returned from said town as mem
bers of this House, report—

That the only objection stated in said remon- Under the 
strance against the election of said members, is, 
that the Selectmen of said Elliot w ere not sworn lectmen are

. „ m . . sworn, before
previous to their issuing their warrant for calling they enter up- 

the town meeting, at which the said Leighton and ““ntf thê u- 
Hammond Avere chosen, on the 3d day of May last. t!£s of their

v  omce respecting
-But your Committee, on examination, find that the elections—it is 
said Selectmen Avere duly sAvorn on the said 3d d aysufficient- 
of May, previously to their opening the meeting in 
said town for the choice of Representatives—which, 
in the opinion of your Committee, Avas in due season.

Wherefore your Committee ask leave to report, 
and do report, that the said Samuel Leighton and 
John Hammond, Esquires, are entitled to seats in 
this House.

All which is respectfully submitted.
N. TILLINGiHAST, per order.

June 8, 1813—Read and accepted.

NOTE.
This report and decision give a construction to the statute 

of 1805, cap. 26, which, if not warranted by the letter, is con- 
3
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ioi mable to its spirit, this is the only statute which requires 
that Selectmen shall be under oath. I\y the 4th section,'* the 
Selectmen of the several towns, districts, &c.” are required, 
“ before entering on the execution of their office, to take an 
oath, or affirmation, before some Justice of the Peace, or the 
Clerk of the town, &c. faithfully to discharge the duties of 
their office respecting all elections and the returns thereof.”

This statute is entitled “ An act in addition to the several 
acts regulating elections”—and the oath prescribed for Se
lectmen, it will be observed, relates exclusively to their “ du
ties respecting elections and the returns thereof.” Taken 
Strictly, the statute doubtless requires that they shall be sworn 
before they proceed to act in their office at all. But as they 
have many duties which they do not perform on oath, no good 
reason can be assigned why they should not be able to dis
charge them, without first being sworn to the faithful perform
ance of others. The House, therefore, gave this construction 
to the statute—that Selectmen, before they enter on the execu
tion of the duties of their office respecting elections, must be 
sworn.

In this case, the warrant was issued for calling the meeting 
before the oath was administered to the Selectmen : But a de
fective warrant would not be cured by the Selectmen’s oath 
of office. It stands on the town record, and, if illegal, vitiates 
all the proceedings of the meeting. In framing and issuing 
a warrant, there is no room for the partiality or corruption of 
Selectmen to operate, and yet evade the law. For this pur
pose, therefore, there seems to be no more reason that they 
should be under oath, than that an attorney should be under 
oath in order to frame a writ and declaration. Far otherwise 
is it, when they preside at elections, judge of the qualification 
of electors, and make returns.
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COMMONWEALTH OF MASSACHUSETTS.

HOUSE OF REPRESENTATIVES.

J u n e  11, 1813.
The Committee of the House of Representatives 

on Contested Elections, in the case of the remon
strance of Abner Rogers and others, inhabitants of 
the town of Charlestown, in the county of Middle
sex, against the election and return of David Good
win, Thomas Harris, William Austin and John 
Soley, Esquires, returned as representatives of said 
town of Charlestown, and now sitting members in 
this House, report—

That at a meeting of the inhabitants of said town, ,
m Members re-

duly notified and warned, on the third day of May turned must be 

now last past, for the choice of Representatives, ^majority of 
the Selectmen called upon the qualified voters to iheelcc‘orswl‘° 
bring in their votes for five persons to represent choice, 
said town in this General Court. That after the 
poll was closed, the Selectmen proceeded to sort 
and count the votes, and made declaration that 
they were as follows :—

For David Goodwin, 322 votes,
•• Thomas Harris, - 322 do.
" William Austin, 321 do.

John Soley, - 321 do.
" Daniel Tufts, 319 do.
" Joseph Miller, - - 320 do.
" Joseph Hurd, 320 do.
" Nathaniel Austin, jun. - 320 do.
•• Joseph Tufts, 320 do.
•• Timothy Walker, - 318 do.
•• Timothy Thompson, 1 do.

Elias H. Derby, 1 do.
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Aud the Selectmen also declared, that the said Da
vid Goodwin, Thomas Harris, William Austin and 
John Soley were chosen.

The Committee ascertained by testimony and by 
the agreement of the parties, that the Selectmen ob
tained the above result by adding together all the 
above numbers, which made 3205, and dividing; that 
aggregate by five, the number of persons to be voted 
for as representatives. It appeared, therefore, by 
this mode of calculation, that there were six hundred 
and forty-one electors who voted. The Selectmen 
assumed this last number as the true number of 
electors, and hading that three hundred and twenty- 
one was a majority of the assumed number, made 
the declaration before stated.

The Committee also ascertained, by full and sat
isfactory evidence, and by the agreement of parties, 
that a number of electors gave in ballots having on 
them a less number of names than five, and that 
there were sixty-five names, a part of the above 
aggregate, given in on ballots containing a less num
ber than five—That there were six hundred and 
twenty-eight full ballots, that is, ballots containing 
five names each, which were given in by six hun
dred and twenty-eight electors—-That there were 
two ballots given in by two electors, containing 
two names only on each ballot. The four names, 
thus given in, deducted from sixty-five, leave sixty- 
one names to be accounted for, which were borne 
on ballots containing less than five names each. 
The necessary result of calculation is, that those 
sixty-one names could not have been voted for by 
a less number of electors than sixteen. Adding, 
then, to the number of electors who voted with full 
ballots, to wit, 628, the number who must have
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voted with ballots containing less than five names, 
to wit, 18, the result is, that 646 electors, at least, 
actually voted at the choice of representatives by 
the town ol Charlestown on said third day of May; 
of which number 324 are necessary to make a 
choice. And inasmuch as no one of the said sitting 
members had that number of votes, the Committee 
are of opinion, and do accordingly report, that the 
said David Goodwin, Thomas Harris, William 
Austin and John Soley, Esquires, arc not legally 
chosen, and are not entitled to seats in this House, 
and that the same be declared vacated.

All which is respectfully submitted by order of 
the Committee.

A . TITLIN' GHAH T, Chairman.

W lien this report was taken into consideration,
Mr. H a r r i s  contended, that the Selectmen adopted the 

only method which would lead to a correct result. He said 
the sitting members had each a majority of the notes, though 
not a majority of the ballots. He thought those electors, wh<* 
were called upon to vote for five persons to represent the 
town, and who voted only lor one, waved four fifths of their 
right, and ought to have credit only for the remainder, in 
making up the result. The same principle would apply to 
those, who voted for more than one, and less than five.

Mr. H. said he understood the Committee to have deter
mined the choice by ballots instead of votes. To shew that 
that this was a fallacious mode, he stated the following case._

Suppose 323 voters vote eacli for a list of five can
didates, A, B, C, D and E. The aggregate number votes. 
would be, - - - - . 1615

Suppose 323 others vote eacli for only one, but for 
different candidates; viz—64 vote for F—64 for G—
64 for H—64 for I—and 67 for Iv. - - 525

As each of the first five candidates lias 323 votes, and the 
others only 64 each, except K, who has 67— or, as the first
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Jive have 1615 votes, and the other five only 323—it is clear, 
and will be allowed, that the first five have a majority of 
the voles, and are chosen. Yet they have not a majority of 
the ballots. They have, however, a majority of 259 votes 
over F, G, II and I : and a majority of 256 over K.

This, Mr. H. considered as conclusive, to show that the 
number of ballots is not the criterion, by which the question 
should be decided.

Mr. D. S a k g e n t , in reply, observed that the Selectmen 
committed an error in adopting the number 5 as a divisor 
in this case. He said it might sometimes be difficult to ascer
tain what the divisor ought to be ; but in taking the number 
of ballots as a rule to determine the choice, there could be no 
mistake. According to the gentleman’s doctrine, that each of 
the sitting members had a majority of votes, and were there
fore legally chosen, it would be easy to show, that cases 
might happen, in which a number of rival candidates would 
all have a majority of votes: for instance, 50 voters give in 
their ballots for five candidates each, A, B, C, D and E—and 
50 others for four candidates each, F, G, H and I—the whole 
number of votes would be 450. Divide this number by 5, and 
the quotient will be 90. Of course, 46 would be said to make 
a  choice; and each of the candidates having 50 votes, they 
would all be declared chosen.

As to the example put by the gentleman, in which he 
thought it so clear that the first five candidates would be cho
sen—it is true they would have a plurality of votes, or each 
of them a greater number than either of the opposite candi
dates ; but as 323 electors voted for one list, and 323 against 
it, or for the opposite list, how could it be said they had a 
majority ? If a plurality of votes is to make a choice, then a 
candidate having two votes w ould be chosen, though other 
candidates, however numerous, should be voted for, provided 
they had but one vote each. But if, as is probable, it is meant, 
by a majority of the votes, that a certain number of candi
dates, on one list, had collectively a greater number of votes 
than certain other candidates on another lis t; it would then 
follow, that a large number of candidates, each having one 
vote only, would be chosen—while a smaller number of candi
dates, each having more than one vote, would not be chosen. 
In the Charlestown election, for instance, if 120 of the elec
tors had voted for a list of five persons, A, B, C, D and E,
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and the remaining 526 electors had each voted for only one 
person, no two voting for the same, it would then be said, 
according to this principle, that the list of five were chosen, 
because they had a majority of the votes. If 300 of the elec
tors had voted for a list of five each, and the remaining 346 
for another list of four each ; the five would also in this case 
be declared chosen, and the four not, according to the last 
mentioned principle. But according to the rule adopted by 
the Selectmen, all the nine candidates, in the last instance 
put, would he elected. The whole number of votes would 
have been 2884 ; this number divided by five would give a 
quotient of 576 and a fraction ; necessary to make a choice,
289—which is a less number than any of the candidates had.
A method, which leads to such absurdities, must be wrong.

Mr. Redington said he considered this case settled by 
the determination of the House in 1809, in the case of the 
remonstrance of John Whiting and others against the elec
tion of Messrs. Ware and Mann, who were returned as mem
bers from the town of Wrentham.* In that case, the two * see Mr. Ev- 
members returned had a number of ballots containing both erett’8 Reports, 
their names, and a number containing only one of their names.Fage 17' 
Another candidate’s name was found on other ballots. The 
Selectmen severed the names, where they found them on one 
ballot, before they counted the votes, so that the whole num
ber of ballots, or persons voting could not be ascertained.

The members’ seats were declared vacated,because it could 
not be known whether they were voted for by a majority of 
the electors. The present case is stronger than th a t; for 
here the House know that no one of the members, whose seats 
arc in dispute, had such a majority.

The report was accepted—163 in the affirmati ve,
7 in the negative,

“ The principle on which the House made its decision,” in 
this case, seems to be simply this—that members returned 
must be voted for by a majority of the electors who vote fit 
the choice.
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COMMONWEALTH OF MASSACHUSETTS.

HOUSE OF REPRESENTATIVES.

F e b r u a r y  24, 1814.
The Committee onContested Flections, in the case 

of the remonstrance of Amos Rhodes and others, in
habitants of the town of Lynn and district of Lvmi- 
field, against the election of the sitting members in 
this House from the same town and district, report— 

Persons nn- That the only cause stated ill the remonstrance
der contract . . . . . .
for service are against the election ot the sitting members, is, that
idacele where the said town and district did not contain twelve
they are, Una hundred and seventy-five ratable polls, the consti-

f d e ,  on the first o •> _ . .
day of May, m tutional number required to entitle the said town
the execution ,  , . , , , ,
of their con- and district to elect six representatives.
tract‘ The remonstrants, in support of their allegation,

insisted, that transient persons, who came into said 
town and district a few days previous to the first 
day of May last, and let themselves to labor there 
for a few months, and immediately after their ser
vice returned to their homes in other towns and 
other States, were not ratable polls. Hut inasmuch 
as the Committee are of a different opinion, and as 
by adding all such cases to the number ot undis
puted ratable polls, the result will exceed the con
stitutional number—the Committee report, that 
Thompson Burrill, Asa T. Newliall, Richard 
Breed, Parker Mudge, James Hawkes and Elea- 
zer C. Richardson were duly elected members, and 
are entitled to seats in this House.

N. TILLIN 'GUAST, per order.

’Feh. 34, 1814—Read and accepted.


