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COMMONWEALTH OF MASSACHUSETTS.

IN  T H E  H O U SE OF R E P R E S E N T A T I V E S .

June 10, 1814.
Resolved, That the Reporter of Contested Elections be di

rected to cause to be published, one thousand copies of all the 
Reports of said Committee, since a Reporter of their decisions 
has been employed in this Commonwealth, and cause each town 
and district entitled to send one or more representatives to the 
General Court to be furnished with a copy, and cause the re
mainder to be deposited in the Secretary’s Office, for the use of 
the General Court.

Sent up for concurrence,
TIMOTHY BIGELOW, Speaker.

In  Senate, June 10,1814—Read and concurred,
JOHN PHILLIPS, President,

June 11, 1814—Approved,
CALEB STRONG.

Secretary's Office, 
July 26, 1814.
Attest,

iA true Copy,

ALBEN BRADFORD, Sec’y of the Commonwealth.



COMMONWEALTH OF MASSACHUSETTS

H O U S E  OF R E P R E S E N T A T I V E S .

February 6, 1811.
Ordered, That there shall be appointed by the Speaker some 

suitable person as Reporter to this House, whose duty it shall 
be to record and report, in a book to be kept for that purpose-, 
all the decisions of tins House, in cases of the contested elec
tions of any of its members, which report shall contain the state 
of facts, the leading arguments used in the discussion of the 
question, and the principle on which the House made its decision.

The Speaker then appointed D a v i d  E v e r e t t ,  Esquire.



Contested elections,

COMMONWEALTH OF MASSACHUSETTS,

IN  T H E  H O U SE OF R E P R E S E N T A T I V E S .

February 9, 1811.
T hè Committee of Elections beg leave to report—  

That the inhabitants of Belehertown did, in May last, 
elect three representatives, by separate ballots, against 
whose election a remonstrance was presented at the 
last session of the Legislature, on the ground that said 
town did not contain 600 ratable polls. At the last 
session of the Legislature, the remonstrants produced 
proof that said town contained but fourteen school dis
tricts, and also depositions of fourteen persons, one in 
each school district, of the number of ratable polls in 
their respective districts. The aggregate of the num
bers in the fourteen districts thus shown, was 553. 
The remonstrants at the same time exhibited a list of 
553 names corresponding with the depositions. As 
it appeared that the three representatives were chosen 
by separate ballots, the committee considered the re
sult of their inquiry could only affect the right of El- 
dad Parsons, the member last chosen. They, there
fore, required saidParsons to furnish the remonstrants, 
within two months, with a list of all the persons whom 
he considered as ratable polls, whose residence was in 
Belehertown, at the time of his election. They also 
required the remonstrants, within two months after 
receiving said list, to furnish said Parsons with a list 
of such names as were on the list furnished them by
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said Parsons, and against which they meant to ob
ject, as not being ratable polls. The said Eldad 
Parsons has not complied with the instructions of the 
committee, hut wholly neglected them. Mr. Phelps, 
who appeared before the committee this session on 
his behalf, produced a list containing 6g0 names, 
but without any evidence that a sufficient number of 
them were ratable polls to authorise the town to send 
three representatives. Your committee are of opinion, 
that it will be impossible to investigate contested 
elections, unlees the rules of evidence which they di
rect are complied with; and they are also of opinion, 
that as said Parsons has wholly neglected to comply 
with their instructions, the evidence in the afore
said depositions ought to be considered conclusive, 
and that said Eldad Parsons is not entitled to a seat 
in this House.

Per order.
JO SE PH  E. SPR A G U E.

February 14, 1811.
Moved, b y  Mr. S p r a g u e  (of Salem), That the papers relative 

to the Belchertown election, he taken from the table and deliv
ered to the Committee of Elections ; on the ground that oral 
evidence and depositions arc not admissible before the House, 
which must act upon the report of facts as stated by its committee.

Mr. W h i t m a n  (of Boston) urged that the depositions and 
papers ought to remain on the table, as the property, and for the 
use of the House.

The Hon. Speaker gave his opinion, that the papers ought to 
remain in possession of the House.

Mr. S p r a g u e  explained, and said that he conceived that the 
depositions ought not to be used, as the oral evidence which ex
plained them could not he introduced.

Mr. D avis  (of Boston) thought the depositions and all Hie 
papers used by the committee, ought to be belore the House ; 
otherwise it could not correct the errors of judgment of its com
mittee, nor their sinister intentions, if any they had.
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Mr. P h e l p s  (of Belchertown) w ished  the papers to be before 
the House, that be might have the privilege of examining them.

Mr. D a v is  said i t  was the duty of committees to lay all papers 
submitted to them before the House, when they make their report.

The Hon. Speaker being called on, decided, that Committees 
ought to return all-papers with their reports.

Mr. G r e e n  (of Berwick) appealed from the decision of the 
Chair; not that he was against it, but because he wished the 
question settled. The decision of the Speaker was supported 
without opposition.

Mr. S p r a g u e  withdrew his motion ; and the case was post
poned from time to time, till Wednesday, Feb. 20.

February 20.
The order of the day was called for on the Belchertown 

election.
Mr. P h e l p s  introduced a list of the ratable polls of Belcher

town, certified by the Selectmen, which he said differed in seve
ral instances from that furnished by the remonstrants—That in 
one of the districts, called Hunting’s, the list of the remonstrants 
contained 21 less than the number belonging to it. He objected 
to the course pursued by the remonstrants. Individuals had 
been employed to take the number of polls in their respective 
districts and made out a list, which at best was very inaccurate. 
That these individuals had sworn to the numbers in their dis
tricts ; and though they may have stated, what they believed to 
be the truth, they might have adopted different modes of esti
mating who were ratable polls. From the form of their deposi
tions, it would seem that they had excluded all those inhabitants 
of the town, who happened to be out of town on the jfirst day of 
May. He was satisfied this must have been the case in Hunt
ing’s district, where there was so great a deficiency in the re
monstrants’ list; and accounted for this deficiency by observing, 
that this district was annexed to Greenwich for parochial and 
military purposes ; and that there was a training in that town 
on the first of May, which called those liable to do military duty 
in Hunting’s district out of Belchertown.

[Here it was observed, that on the statement of Mr. Phelps, 
the subject ought to be re-committed.]

Mr. S p r a g u e  said he conceived the report contained all the 
lacts that were essential in the case, and that it was substantial
ly true. Tiie committee considered that the depositions raised
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a strong presumption against the election, and therefore required 
of Mr. Parsons to furnish the list as stated in the report.

Mr. W e b b  (of Weymouth) said he saw nothing in the state
ment of Mr. Phelps, that ought to invalidate the report. The 
remonstrants had, in his judgment, produced sufficient proof that 
there were but 553 ratable polls in the town. The committee 
then gave to Mr. Parsons a fair opportunity to furnish them with 
the list of ratable polls. This course he thought correct, and 
such as reflected honor on the committeo. He conceived, as Mr. 
Parsons had not furnished the list required by the order of the 
committee, which he might so easily have done, that the evidence 
ought to be conclusive against him, and his seat ought to be va
cated, even if there were a thousand ratable polls in the town.

Mr. F ay (of Cambridge) said he was one of the committee— 
that he did not concur in the report. He had no idea that this 
House have the right to set aside the election of a member as void 
for any misconduct after his election. This would be an infringe
ment not only on his rights, but what was of more importance, 
the rights of the corporation that sent him. If the member from 
Belchertown has done any thing that required it, let him be ex
pelled, or dealt with as his misconduct, in the discretion of the 
House, may require. The question is ; Had Belchertown 600 
ratable polls ? If it had, we cannot vacate the seat of its repre
sentative. He believed it had ; and was satisfied from the state
ment of Mr. Phelps, and the papers that had been before the 
committee, that some at least of the deponents had acted under, 
at best, a gross mistake. That it was evident some of them ex
cluded those persons who happened to be out of town on the 1st 
of M ay; that the form of the depositions admitted this construc
tion in all of them, and afforded a shelter for the deponents in 
taking their account in this manner, and that he believed this 
mode of proceeding by the remonstrants, would account for the 
deficiency of their list. For his part, he was fully satisfied, that 
the list of ratable polls certified by the Selectmen, whose offi
cial duty it was to make it correct, ought to be received as the 
guide of the House in the case.

Mr. D wight (of Springfield) thought that the subject ought to 
be recommitted.

Hon. Mr. T h a t c h e r  (o f  Warren) said the committee had 
adopted in their report a very untenable and reprehensible ground. 
That the real question was, whether there were a sufficient num
ber of ratable polls in Belchertown to authorize its sending three
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members to this Court? That the committee appeared, by the 
report, to have waved this question, and with thfeir “ little brief 
authority” to have resolved themselves into a kind of court mar
tial, and proceeded to try Mr. Parsons for misconduct, instead 
°f inquiring into the merits of his election ; and to report, that 
he should be disfranchised; not for being illegally chosen, hut 
for disobedience of their orders.

| Mr. I  hatcher was called to order. The Speaker observed 
that the course of his argument appeared to he leading rather to 
a trial ol the committee than of the merits of the election ; but as 
the committee had introduced their instructions into the report as 
an argument for vacating ttie seat of the member in question, he 
conceived that gentlemen had a right to meet that argument.]

Mr. B a n os  (of Worcester) said, in every question there are 
parties. He considered the member whose seat is contested as 
the party, and not the town. The remonstrants ought not to be 
called upon to prove negatively that there are not so many ra
table polls, but the members to prove affirmatively. Is the cer
tificate of the Selectmen conclusive ? If so, there is an end of 
the question, arid any town may swell their representation as 
they please. But he believed the House had a right to go be
hind the return to examine into facts and make any deductions 
that the case may require. Have the committee taken the prop
er course to make the inquiry ? He thought they had. He put 
the depositions out of the case—the remonstrants had nothing to 
prove. The objection to the course, prescribed by the commit
tee, he considered as groundless. The Selectmen misconstrued 
the order. They were only required to give a list—not of those 
who happened to be in, or out of town on the 1st of May ; but of 
the bona fide ratable polls at that time in the list. There are polls 
not ratable, above 16 years of age : No exceptions are made in 
the certificate. It is not shaped so that any specific objection 
can be made to it, or any certain inference drawn from i t ; and 
therefore ought not to he received as a rule of action.

Mr. D a v i s  said, when he was first a member of this House, it 
was a rule that the return of the Selectmen should be conclu
sive, unless fraud could be shewn—since which, a law has been 
passed, requiring the Selectmen to make their returns under 
oath. It is now contended that the return of the Selectmen, 
made under all these solemnities and formalities, has no binding 
force upon this House. There was, in his opinion, on the face 
of this report, the evidence of wicked proceedings in the trans-
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action. Why were the depositions taken with reference to the 
1st of May ? Because there was known to be a training on that 
day, which obliged a number of ratable polls to be out of town. 
Upon these depositions the committee have undertaken to re
quire the member to produce a list of ratable polls ; when per
haps no two men would agree what is a ratable poll. What is 
the result of the report of the committee ? That the member has 
not complied with their rules—not that they have proved his seat 
is vacated for want of a sufficient number of ratable polls. He was 
far from justifying a disobedience of the orders of the House or 
their committees ; but if members were guilty of such conduct, 
let them be proceeded against in the usual way—not by declar
ing their seats void ab initio for an offence after their election.o

lion. Mr. B i g e l o w  (of Medford) rose to state a radical ob
jection to the report, which he thought subversive of every sound 
principle of our rights of representation. The committee go 
upon the ground that the sitting member is bound to vindicate 
his right to a seat in the House, instead of requiring the remon
strants to disprove the right of a member duly returned as such.

Mr. S p r a g u e .—The committee have adopted in this case the 
rule that has been uniformly pursued.

Mr. M oody  (of Saco) contended that the same principle was 
adopted in the case of W'est-Springfield.

The question was then p u t; Shall the report be accepted ? 
And there being 89 yeas, and 98 noes—it was not accepted.

February 21, 1811.
Mr. Green moved, that the House reconsider the vote of yes

terday, rejecting the report of the committee, on the Belchertown 
Election:

And stated bis reasons—That the report was predicated on 
the same principles that were adopted in the Charlton election 
last year. He wished the question decided on the principles of 
truth, equity, and law. If Belchertown has 600 ratable polls, 
the member is entitled to his seat—if less, he is not. Does it 
appear that the town has this number, or not ? It appears by 
proof positive, produced by the remonstrants, that there were, at 
the proper and legal time of making the estimate, but 553 rata
ble polls in Belchertown. This evidence ought to be conclusive," 
till invalidated. An opportunity was given to the member to 
shew, if the facts were so, that there were a sufficient number 
of ratable polls to make good his election. The committee could
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not have pursued a course more fair and liberal than they have 
in this case. The remonstrants say, there are but 553 ratable 
polls. The town says, there are 600. The committee say to 
the sitting member, you must produce a list of what you consid
er ratable polls, within two months, that the remonstrants may 
point out who are not ratable polls. If the member has not done 
this, he has not done his duty. Mr. Phelps, a gentleman for 
whom I have the greatest respect, produces a list containing 620 
names, said to be above 16 years of age—but this neither com
plies with the order, nor does it furnish proof that there are 600 
ratable polls. He wished the question decided upon the simple 
principle of Belchertown having, or not having, GOO ratable polls. 
Not producing evidence that they have this number, ought to be 
considered as evidence that they have them not. This is pre
cisely the same principle on which the Charlton election was 
decided. It was required of its member to furnish a list of a 
sufficient number of ratable polls to substantiate his right to 
his seat. The same principle was adopted in the case of Brad
ford, and ten days allowed to the remonstrants to strike off those 
who were not ratable polls. Whether it be for a contempt of 
this House, or its committee, or because it was not in the pow
er of the member from Belchertown, to produce a sufficient num
ber of ratable polls, (which I believe to be the case,) I hold that 
his seat ought to be vacated.

[Mr. M o r r i s  (of Springfield) moved, that the f  urther considT 
eration of the motion of Mr. Green, he postponed to the next session.

For postponement - - - r - 81
Against it - .....................................151)1

M r. B a n g s  thought the judicial decisions of the House should 
pe first attended to, and that it ought to proceed to correct an 
erroneous decision.

Mr. D a v i s .—It appeared to him that gross attempts had beep 
made by the minority of this town, to defeat the rights of the 
majority. The principle, in this case, has been to take the num
ber of ratable polls actually in town on the 1st of May—when it 
was well known that a considerable number of the militia were 
out of town;—precisely as though the case had happened in Bos
ton, and the number of ratable polls in town should be taken on 
Commencement day, when the greater part of its inhabitants at
tended that anniversary.

Mr. S p r a g u k  rose and stated, that the committee neither re
ceived nor gave any instructions on the subject of training: and
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the depositions referred, generally, to the ratable polls, without 
reference to their absence,on the 1st ofMay,oron any other day.

Mr. D a v is  proceeded—The committee have enjoined a duty 
on the member which they had no right to do. The question is 
not between the House and the member; hut it. is between the 
House and the people of Belchertown. If their representative 
has done any thing wrong, the House has a right to proceed 
against him for his misconduct. The case of West-Springfield 
has been cited. In that case, it was not enjoined on the mem
ber to furnish a list. It was granted to him as an indulgence, at 
his request, to give him an opportunity to explain what appeared 
doubtful.

Mr. S m i t h  (of West-Springfield) wished to correct a mistake 
of Mr. Davis. The fact was, the remonstrants had no evidence, 
and asked the indulgence to bring proof. The member took the 
ground, that the remonstrants must prove that there were not 
ratable polls enough-—the committee said no ; the member must 
prove there were enough.

Mr. M oo d y .—An objection has been made to taking the rata
ble polls on the 1st of May—this has no weight. It is the day 
required by law for taking the polls. A minor who should be 
16 years old on the 2d of May, could not legally be taken as a 
ratable poll. He could not say what the odds was between a 
return of Selectmen and a return by the deponents in this case. 
He saw no evidence that any were omitted from the circum
stance of being out of town ; and thought no man of sense would 
omit taking down men thus absent. He should think the num
ber taken by 14 men, who took it under oath, and with the knowl
edge of the inhabitants in their respective districts, was, at least, 
as likely to be correct as that of the Selectmen. The member 
said, he had a right to his seat—the remonstrants said, he had 
not. It has been the rule of this House, to go behind the returns. 
We are made the judges of elections of members. This can
not be done, without going behind the returns. It has been 
said, the committee have not the right to prescribe rules for 
procuring evidence: I must think they have this right; and 
that they have acted correctly in this case.

Rev. Mr. F o s t e r  (of Littleton).—I want further information 
of facts.

[Mr. P h e l p s  rose, and stated, that the Selectmen of Belcher
town considered every male inhabitant above 16, and not a pau
per, was a ratable poll .1



C O N TESTED  E L E C T IO N S. 18

Mr. F o s t e r  proceeded—
If it be a fact that the 14 men who took the district list, really 

did omit those who were out of town on training, it would be no
toriously wrong—but 1 see no evidence of such a fact. I can
not think that any man would he so base.

[The certificate of the Selectmen was read from the Chair, by 
request of Mr. Phelps.]

Mr. W h i t m a n .—It is important to take the constitution and 
the law and compare them together and see how they apply to 
the case. The constitution does not refer the number of rata
ble polls to any particular day. The time not. being fixed by 
the constitution, it must be fixed by expediency. Here men 
may honestly differ. Some take the day of election—others the 
1st day of the month—others adopt a more liberal construction, 
and say, they will take one, two, or three months, to ascertain 
their ratable polls. It is therefore a question of expedience, left 
by the constitution to this House, to adopt a rule for the meas
ure of time : and the towns, as our primary assemblies, have ne
cessarily the same right ; and we are bound to respect their 
right. I ask gentlemen of this House, on what principle we can 
interfere with a rule adopted by a town, agreeably to the consti
tution, where no fraud appears, and set aside its return P The 
Selectmen of Belchertown come forward and lay before us the 
evidence taken under oath, and in fulfilment of their duty. I 
have always been of opinion, that this must he conclusive, and 
could not be impeached, except for fraud. But the committee 
have admitted the evidence of!4 men, who, I am willing to admit, 
acted honestly. They say, that on the 1st of May, they found 
but 553 ratable polls.

How, then, if we take this as evidence, will it weigh against 
the certificate of the Selectmen ? W hat is the rule adopted by 
your Courts, by all men of liberal upright minds P If there is a 
doubt remaining, it should preponderate in favor of the estab
lished order of things ; in favor of him who holds possession of 
that to which he has a supposed right. Apply this rule to the 
present case, and I would ask, if we must not decide in favor of 
the honorable member holding his seat, who is returned as legally 
and properly chosen ? In doing this, we need impeach none of 
the evidence.

I apprehend the committee have exceeded their authority in 
their injunctions on the member. The committee have requir
ed Mr. Parsons to furnish evidence unknown to our laws, as
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stated in their report. They should have said to him, produce 
the evidence of your title to your seat—and left it with him to 
produce such as he should think proper, or such only as the law 
requires, and rejected any improper evidence, if offered. To 
prescribe and limit the evidence, is, in effect, prejudging the 
cause. I therefore apprehend the committee have prescribed a 
rule illegal and improper.

Then what conclusion do they draw ? That the member’s seat 
should be vacated, because he has not complied with their order. 
Certainly this is going toe far. Should not the member have 
even the liberty of appealing to this House ?

Mr. S p r a g u e  rose to state facts. He was employed by the re
monstrants of Bradford—the committee ordered the members of 
Bradford to furnish a list of the ratable polls : The remonstrants 
agreed to furnish a check list in 10 days. The committee en
deavored to follow the same principle in the case of Belchertown. 
They did not mean to make a rule for the House; but for their 
own proceedings.

Mr. W i l l i s  (of New-Bedford).—The deponents swear to 
nothing more than their own districts. It is therefore no more 
than the evidence of one to the same fact, in effect; and ought 
not to weigh against that of the Selectmen.

Mr. B i g e l o w .—I  conceive the report to be bottomed on one 
of two principles ; either that the proof of the number was not 
sufficient, or that it was weakened. If  the proof is flung on the 
sitting member, we renounce all our rules of municipal law ;— 
we adopt the principle that a man shall be held to be guilty till 
he is proved innocent. It has been suggested that the member’s 
seat ought to be vacated because he has not complied with the 
orders of the committee. This is too monstrous to be ad
mitted.

The argument at the close of the report, that the committee 
could not ever get through with the business, has no weight. 
They should have pursued a correct principle, at all events. 
Duty is not measured by time. While the member has even a 
colorable title to his seat, he ought, upon every sound principle, 
to hold it.

The question is not, what he has proved, or omitted to prove j 
but, have the remonstrants proved beyond a doubt, that there 
were not 600 ratable polls in Belchertown ? Certainly they have 
not proved this. Every word they say may be true, and yet 
the member entitled, to his seat.
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A town may take the valuation for the purpose of assessing 
their town tax, when they please—the 7th of May if they 
choose—and 50 persons might be ratable polls on that day, who 
were not on the 1st. There is an equivocation in the deposi
tions, which makes them uncertain.

I beg gentlemen to consider the consequence of considering 
the 1st of May, for instance, the time for taking the ratable polls. 
Is it not easy for a number of individuals to deprive a corpora
tion of its right ? Suppose, for instance, Salem—might not enough 
of the inhabitants leave the place to reduce the number of its 
rqiresentatives to 6 ?

It has been decided, over and over again, both in the House, 
and in committees, that the day of the election (and not the 1st, 
or any other day of May,) is the day on which the number of 
ratable polls is to be taken, in estimating the number of repre
sentatives that any town is entitled to send to the General Court.

The number of ratable polls in Belchertown has been taken 
on the 1st of May, which happened in this case, to be the day 
of general training through the State.

Mr. B a n g s .—It appears to me that some are for making it a 
question, whether we shall ever sustain any remonstrance in 
this House hereafter.

I will suppose that there had been no committee, and that the 
inhabitants were before the House and alleged that the member 
was not entitled to his seat; what more could we require of 
them than they have already done ? They would only bring the 
evidence of individuals; the officers might be against them. 
Against this evidence could only be produced the return of the 
Selectmen. They say their members are duly chosen. If we 
stop here we make the Selectmen the conclusive judges. They 
may include minors but five years old; they may choose as many 
members as they please, and what can the remonstrants do ? It 
is said here, we have but presumptive evidence. I do not know 
what more this whole House could do than the committee have 
done. We could say, give us a list of names. Let us then hear 
the objections on one side and the other, and judge on the result.

Mr. C h u r c h i l l  (of Milton) said he had always understood 
that the 1st day of May, was the day upon which the ratable polls 
of every town are to be counted. He never till now heard a con
trary position maintained or suggested. He did not precisely 
like the form of the report. It was in part, predicated on the 
number of ratable polls at the time of the-election. and not an the
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1st of May. He thought the report ought to have been in a dif
ferent form.

Mr. D u t t o n  (of Boston).—I do believe this report contains 
principles, which, if adopted, we shall have occasion to regret 
hereafter. The sitting members brought with them evidence that 
they were chosen, and that Belchertown had a right to send three 
members. The depositions are in substance, thé evidence of one 
man. On the other side we have that of the board of Selectmen, 
which we have heretofore considered as conclusive. We ought, 
then, at least, to be satisfied with it, till it is disproved, beyond 
all reasonable doubt. I go further. I consider it as binding in 
all cases, where no fraud appears. In one of the depositions there 
is a difference of twenty-one. This would not have been the case, 
unless those were omitted who happened to be absent on the 1st 
of May. The language of the depositions and of the committee, 
authorize this supposition. They might as well have required 
the number of those who were in town at 12 o’clock, on the 1st 
of May. I have in my hands, the certificate of the Selectmen. 
This is all that the member was bound to produce. But what 
do the committee require ? Their report is absurd. The mem
ber could only be considered as a member of this House : He was 
liable to no injunction of the committee.

Mr. H o w e  (of Sutton).—I  had the honor of being one of the 
committee. We have adopted the rules that were adopted the 
last year, and sanctioned by the House : We thought them 
accurate, and therefore followed them. 1 will refer to the facts. 
What did Belchertown do ? [Here he read a deposition in the 
case, and called attention to the caption, in which it appeared, 
the Selectmen of Belchertown were notified to attend, but did 
not attend till it was completed. Read, also, the order of the 
committee and the return thereon ; and enumerated instances 
of several on the list of the Selectmen, that were proved not to 
be ratable polls.]

It is impossible that these fourteen persons should have gone 
on and taken the list of ratable polls on the 1st of May, seven 
days before the town-meeting, and before it was known whether 
they would send one, two, or three members. The list was taken 
afterwards, and contains the names of the ratable polls in the 
several districts with reference to the 1st of May.

Mr. M il l s  (of Northampton.)-r-The question we have to de
cide, is, whether Belchertown had a right to send three repre
sentatives ? These representatives must be considered as entir
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tied to their seats, unless the contrary be shewn beyond all doubt, 
in comparing the evidence, which ought to weigh the most ? The 
evidence of the deponents, or that of the Selectmen, who may 
have assessed the polls liable to be taxed ? Certainly the latter. 
There is another fact that corroborates the certificate of the Se
lectmen : The committee were told, that there were names on 
the list of the Selectmen, that were not on the list of the remon
strants. If it is not shewn that there were twenty or more of 
the list of the Selectmen who were exempted from taxes the 
year before, that list stands unimpeached and conclusive in favor 
of the sitting member. There is one part of the report, to which 
I have weighty objections: that which recommends the member’s 
expulsion, for non-compliance with the orders of the committee.

Mr. R i p l e y  (of Waterville).—-The principles which arise in 
this case are simple. The remonstrance was committed in the 
usual course. The committee pursued a course chalked out by 
their predecessors in the House, for which they are not respon
sible. Why, therefore, should we be so capricious as to deviate 
from the precedents already established ?

[Mr. D avis  asked if Mr. Ripley meant that any former com
mittee had passed such an order as in this case, without the au
thority of the House, or a joint committee for so doing?]

Mr. R i p l e y  proceeded :—
I have stated the former course as I understood it to be stated 

before without contradiction. That, however, is not material.
The member in this case is the party, and Belchertown in the 

nature of a party. The committee directed the Selectmen to 
furnish a list of ratable polls—a legal document which they had 
in their possession—and gave notice to those concerned. The 
Selectmen did not furnish this evidence. It was therefore the 
duty of the committee, upon every principle of law, to presume 
that this evidence, if produced, would make against them.

Mr. D a v is  rose to state a fact. He referred to  the order read 
before by Mr. Howe, and contended that a committee had no 
authority to send such order without the order ot the House. 
That their functions ceased when the House rose, and that the 
order in question was altogether supererogation and void.

Mr. S p r a g u e  rose to explain, and said, that two orders ap
peared in the case.* That one only, that referred to in the re-

* J u n e  14, A. D. 1810.—The Committee of Elections hereby give notice to 
Eldad Parsons, the sitting member from Belchertown, that he is to give to Hen
ry Mellen, before the first day of August next, a list of ratable polls in the tow*

3
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port, was acted upon or had any thing to do with its merits ; and. 
that that was issued by the committee while the House were in 
session.

The Hon. Mr. T h a t c h e r .—It was with great surprise that I 
perceived a motion to reconsider this question. I presume this' 
is the result of concert. I fear some of us may vote with too little 
reflection. It is of extreme consequence that we adopt correct 
principles and adhere to them, especially as they are now to be 
reported and published as the rules of action for our constituents. 
It appears to me extremely clear that we are bound to respect the 
returns of the Selectmen, unless it can be clearly and specifically 
shewn wherein they are wrong. The order of the committee was 
issued without authority. They acted in the recess w ithout au
thority from the House ; an assumption which 1 think deserves 
our censure. But to pretend that the member’s seat ought to be 
vacated for not complying with this order, is monstrous.

[Mr. S p r a g u e  rose and said, t h a t  the House gave a general 
order to their committee to send for persons and papers, and to 
set during the recess in certain cases. The order of the House

of Belchertown, on the day of Representative Election in May last. Said Mel
lon is to furnish said Parsons with the names of the persons against whom the 
remonstrants object, as not being ratable polls, before the first day of October 
next, and both parties are to be ready with their evidence on the second day of 
the winter session.

B y order o f  the Committee o f  Elections.
JOSEPH E. SPRAGUE, Chj Irmati.

On the remonstrance of Henry Mellen and others, against the election of 
Eldad Parsons, the third representative from Belchertown, and against his hav
ing the right to hold his seat in the Legislature of this Commonwealth, as a rep
resentative from said town, for the want of a sufficient number of ratable polls 
residing in said town on the first day of May, A. D. 1810, to entitle the said 
town to the third representative, as aforesaid,

Ordered, That the Selectmen or Assessors of said town of BelchertoWn, furnish 
and deliver to Henry Mellen, or Elihu Sanford, the agents of said reftionstrantS, 
on or before the fifteenth day of November next, a list' of all the ratable polls, 
with their Christian and surnames written at full length, constitutionally resident 
in said town on the first day of May last past; and the said Henry and Elihu 
shall, on or before the fifteenth day of December next, furnish to the said Select
men or Assessors, or to either of them, the names of those to whom they object, 
and 'shall contend that they had no right to be considered as ratable polls, before 
the Committee on Contested Elections.

The said Henry Mellen is hereby directed to serve this order, by leaving with 
one of the said Selectmen- or Assessors of said town, and with Ehlad Parsons, a
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was read from the Chair and authorized the committee to u send 
for persons and papers.”]

Mr. Thatcher proceeded :—
I say, that when Mr. Howe or any other person undertakes to 

send round papers, as in this case, they are altogether void. I 
say, sir, the committee have totally transcended their power»» 
We have no right to vacate the member’s scat for any disobedi
ence to such orders as the committee have given. But how stands 
the evidence in this case ? We have the return of the Selectmen 
h»fore us, which ought to be conclusive.

Mr. B r o w n  (of Boston).—I believe, sir, if we establish this 
case as a precedent, we shall do something that we shall all be 
sorry for. If we are to set the assertions of individuals against 
the legal returns of the »Selectmen, we shall adopt a very errone
ous principle. I do not blame the committee, but I do hope we 
shall not reconsider this question ; and upon evidence, at least 
doubtful, establish a very dangerous precedent.

Mr. D u t t o n .—Is it incumbent on the member to prove any 
thing, when the Selectmen have furnished a list as in this case, 
which shows that there were ratable polls enough to establish 
his right ? It has, heretofore, been enjoined on the remonstrants 
to disprove the contested member’s right to his seat. The com
mittee say, because the member has not complied with the order 
and done in a limited time what he has since done by producing

copy of the same, on or before the fifteenth day of October, now next, and cause 
this order, with his doings therein, to be returned to either of the subscribers, 
on or before the third Wednesday of January next.

Boston, June 5th, 181,0.

H a m p s h i r e ,  ss. Belchertown, October 15tb, 1810.—Then I delivered to 
Wright Bridgman, one of the Selectmen of Belchertown, a copy of the within 
order, and at the same time I delivered to Eldad Parsons, a copy, in compliance 
with the order of the committee within named.

H a m psh ir e , ss; January 18/5, 1811.— This may certify, that the Select
men or Assessors have neither of them ever furnished us with any list of the 
ratable polls with their Christian and surnames, constitutionally resident in the 
town of Belchertown, on the first day of May last, nor have they to our knowh 
edge paid any attention to the within order.

ESTES HOWE,
JOHN NEVERS, 
ABRAHAM LINCOLN,

Attest—HENRY MELLEN.

Attest—HENRY MELLEN, 
ELIHU SANFORD.
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this list, that his seat shall he vacated. This is making ¿ques
tion of etiquette, not of right.

Mr. C ro sby  (of Billerica).—It is observed that it is uncertain 
what are ratable polls. I think it probable that the deponents 
included in their list only the rated polls. Besides the 553 polls 
were taken by a party. And I think more confidence due to the 
Selectmen, than to volunteer organs of a party. The census has 
since been taken and by one not a friend to Mr. Parsons; it gives 
612 males, above sixteen years of age.

Mr. G r e e n .—I should not have risen again, had it not been 
for the extraordinary course this debate has taken. I shall give 
my vote in the affirmative with as much pleasure and pride as 
any man can in the negative ; not because the member has not 
complied with any order of the committee, but because I do be-’ 
lieve that there were not six hundred ratable polls in Belcher- 
town ; and because I do believe that Mr. Parsons would have 
produced proof that there were this number, if the fact had put 
it in his power.

Mr. P h e l p s .—Two years previous to this the Selectmen were 
called upon to produce a liet of ratable polls. They did, of above 
600 ratable polls, and sent three representatives accordingly ; 
since which the Selectmen have been changed; but lastyear they 
went on in the same way, and I have no question they were right 
in both cases.

Mr. S a r g e n t  (of Boston).—The idea of taking the ratable 
polls on a particular day is monstrous. Consider what would 
be its effect on our fishermen, of whom a great portion are absent 
from their homes a part of the time. Nor do I believe that the 
gentlemen are correct, who assert, that they must be taken on the 
1st of May. I conceive the only question to be, has the town of 
Belchertown 600 ratable polls ? No man will deny that we ought 
to pay great respect to the constituted authorities, or agree that 
it ought not to be set aside except for fraud or gross errors. As 
has been said before, the depositions give but the evidence of one 
man—any one or more might have made a mistake. I will ad
duce the case of the contested election of Mr. King, now a mem
ber of the Hon. Senate.

[Mr. S a r g e n t  proceeded, and stated in substance, that in 
this case, where he had the honor of being on the committee, the 
report was, that Mr. King’s election ought to be set aside, it be
ing proved to the satisfaction of the committee, that in fact, he 
had not a majority of votes, by one—but that the House, disposed
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to respect the return of the Selectmen ; and considering, if they 
went behind the return, there were some doubts, which, while 
they existed, operated in favor of the member being duly return
ed ; rejected the report, and admitted his right to his seat.]

The question of reconsideration was then pu t: There were— 
For reconsidering yesterday’s vote - 158
Against - - - - - -  86

The question was then pu t: Will the House accept the report 
of the committee ? And the yeas and nays were called for. 
There appeared—

Yeas - - - r - - - 158
Nays - - . . . - - 8 6

And the Hon. Speaker declared the seat of Eldad Parsons ivas 
vacated.

COMMONWEALTH OF MASSACHUSETTS,

IN  T H E  H O U S E  OF R E P R E S E N T A T I V E S .

February IS, 1812.
The Committee on Contested Elections, in the case 

of the remonstrance of Stephen Bullock and four hun
dred and three others, inhabitants of the town of Re- 
hoboth, in the county of Bristol, against the election 
of Elkanah French, Caleb Abell, John Medbury, Se- 
bra Lawton and Timothy Walker, returned as mem
bers of this House from said town, report—

That they find, that on the thirteenth day of May 
now last past, a meeting of the inhabitants of the town 
of Rehoboth was lioklen in pursuance of a warrant, 
issued fourteen dg,ys before, for the choice of one or 
more representatives to the present General Court; 
that, at this meeting, motions were made, seconded, 
and put, in order to obtain a decision on the questions, 
whether the town would send one representative or 
five representatives; that the votes appeared to be so
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equally divided at the first trial, that the Selectmen 
declared they cmild not decide on which side was the 
majority; that afterwards it was agreed, that each vo
ter in favor of sending five, should take by the hand 
a voter in favor of sending one, and march out of the 
house : and Capt. Cushing and Mr. Kennicutpvere ap
pointed to count the files, and determine the question 
upon an inspection of those, on either side, who should 
be without partners; that after the said two gentlemen 
had counted two hundred and ninety-eight files, they 
were interrupted by Elkanah French, Esq. who told 
them it was impossible to decide the question in that 
mode, it being evident, as he said, there was a mistake, 
that the question was not understood, for he saw “ re
publicans” on the side for sending one. It was ob
served by Capt. Cushing in reply, that there could be 
no mistake; that they had already counted off five 
hundred and ninety-six with correctness, and that, in 
a few minutes, the counting would be finished and a 
decision made ; but Mr. French persisted in his inter
ference, took Capt. Cushing aside, and they were in 
conversation for some time. In the mean while, many 
thinking the counting was finished, left their places, 
and went into the meeting-house to hear the result de
clared, and shortly after, all the others followed; the 
Selectmen, on being called upon to declare the result, 
observed, they could not decide, for the counting was 
not completed. It appears there were from fifteen to 
twenty-five persons without partners, and that these 
fifteen to twenty-five constituted the majority for 
sending one representative; but whether this fact was 
known by the Selectmen, the committee cannot deter
mine. After these ineffectual attempts to obtain a de
cision on either question of sending one or five, it ap
pears, that a motion for dissolving the tneeting, and a
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motion for its adjournment to Saturday the eighteenth 
day of the same May, were regularly made, and sub
mitted to the freemen for their decision. On the house 
being polled, the Selectmen declared there were 331 
for dissolving the meeting, and 327 for adjourning 
until Saturday ; and there being a majority of four for 
dissolving the meeting, it w as dissolved accordingly.

The committee further find, that on the next dav. 
(to w it, on the 14th of the same May,) the Selectmen, 
upon a petition signed by fifteen inhabitants, issued 
their w arrants for a town meeting, to be holden on Sat
urday the 18th day of the same month, at 12 o’clock, 
noon, at the east meeting-house, for the purpose, as 
expressed in the warrant, of sending one or more rep
resentatives to the General Court; that notifications 
to that effect w ere given verbally, or by reading cop
ies of the Avarrant by the Constables to the inhabitants 
they found at home, or met in the highways; and 
when an officer did not find a voter at his home, and 
had not met him elsewhere, he stated verbally, the 
purpose and time of the meeting to the wife, or other 
person or persons lie found at the domicil of the qual
ified voter. It appears that notifications avcvc not post
ed at the meeting-house, and no public day interven
ed from the issuing the warrant until the time of the 
meeting. The committee also find, that the uniform 
manner of calling town meetings in Hehoboth, for 
fifty-two years last past, has been by posting notifica
tions at each meeting-house in said town, so long be
fore the intended meeting, as to have two public days 
intervene between the time of posting up the notifica
tions and the time of the meeting, and that this mode 
w as never deviated from until the present instance.

The committee further find, that at the meeting on 
the 18tli of May. immediately after the petition and
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warrant were read, a motion was regularly made and 
seconded, that the town should send one represent« 
tive and no more'; and immediately following this mo
tion, another was made and seconded to send five ;— 
that Elkanah French, Esq. (the presiding Selectman 
at this meeting) declared in a loud voice as follows— 
“ I  will hear none of your motions, and I will put «one 
of your motions. I  will manage this meeting accord
ing to my own mind. I f you do not like my proceed
ings, or if I  do wrong, prosecute me ; bring in your 
votes for from one to five representatives.*’—That at 
the time the first motion was made, or the instant be
fore, a voter put his ballot into the b ox; and this voter 
swore to his belief, that his vote was in, the moment 
previous to the first motion being made.

The committee further find, that the meeting was 
unusually orderly and quiet, until the declarations of 
refusal to put motions were made by said French as 
aforesaid; that, consequent upon those declarations, 
much confusion and tumult ensued; some insisting 
that the motions should be put and decided before any 
votes were received; others insisting upon voting, and 
others, that they should not vote ; and in some instan
ces, personal contests arose between the voters, and 
blows were given; that the Selectmen ordered one 
person, who appeared to (hem to be the most riotous, 
to be carried out of the meeting by the peace officers, 
and he was by them carried out without any resistance 
being offered them, excepting that made by the indi
vidual himself; that most of the tumult and confusion 
was immediately in front of the seat of the Selectmen; 
that the presiding Selectman repeatedly called for or
der, and declared, that unless there was order, he 
would turn the box in five minutes ; that for a short 
time after the tumult commenced, the noise was so
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great, that it was with difficulty either the moderator 
or any other person could be heard.

The committee also find, that when six or eight 
ballots were in the box, a motion was made and se
conded for an adjournment of the meeting for half 
an hour, and reasons in support of the motion 
were assigned to this effect:— “ That it was ev i
dent there was much agitation and confusion in the 
meeting, caused by the refusal to put the former mo
tions ; that the question “ how many representatives 
the town would send,” had, at all previous town meet
ings, been submitted for decision to the freemen as a 
matter of course; that a refusal, in this instance, was; 
altogether unexpected, and considered by many as a 
gross infringement of the rights of the people, and that 
an adjournment for a short period would give oppor
tunity for tumult to subside, passions to cool, and the 
elector's to vote with Regularity.” This motion also 
was, by the said Elkanah French, utterly refused to be 
put. He declared lie would not put it, and ordered 
the mover to set down and hold his tongue.

The committee further find, that the presiding Se
lectman ordered the aisles to be cleared, and repeated 
his calls for order, and for votes to be brought in; and 
that he ordered the voters to come up the western 
aisle, vote, and then to go down the eastern aisle. 
They also find that the manner of the electors’ vot
ing at the east meeting-house lias, uniformly, for 
twenty-two years, been, to come up the eastern aisle, 
vote, and then go down the western aisle ; that, con
sequently, the eastern aisle was very much crowded 
with voters, who were there in the expectation of pass
ing up that aisle, voting, and of going down the west
ern, as usual: that when the order was given to go 
down the eastern and come up the western aisle, six 

d
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or eight who had voted endeavored to force themselves 
down the eastern aisle, and formed a phalanx at its 
head, which contributed to the confusion.

The committee further find, that after the presiding 
Selectman had received a few ballots, Nathaniel 
Drowne, Esq. one of the Selectmen, declared the town 
had a constitutional right to send six representatives; 
that upon this declaration, the said French turned the 
votes then received out of the box upon the table and 
ordered the voters to bring in their votes for from one 
to six representatives ; that after the voting had pro
ceeded a short time under the last order, the said 
French took up the votes which had been turned out, 
and returned them to the box, and they were counted 
with the others.

The committee further find, that after the order was 
given as aforesaid, to bring in votes for from one to 
six representatives, votes to the number of six or seven 
were received by the Selectmen, and deposited in the 
ballot b ox; which votes were not received directly 
from the hands of the voters, but were collected by one 
Thomas Bowen, (after he had himself voted) from per
sons in the crowd, and were by him delivered to the 
aforesaid Nathaniel Drowne, who put them into the 
b ox; that in other instances, votes were passed from 
hand to hand over the heads of voters, until they ar
rived at, and were deposited in the ballot box.

The committee further find, that the votes of five or 
six qualified voters, were by them offered to the pre
siding Selectman, and were by him refused to be re
ceived ; that, in the most of these instances, no reasons 
were assigned for the refusal; in one instance, he as
signed as a reason, that he was about turning the box, 
and that he would not receive any more votes; but after 
he had thus said, and thus refused, he did receive the
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votes of three persons, other titan those he had refused 
as aforesaid, and then turned the box, and made de
claration, that the whole number of votes was twenty- 
five ; that Caleb Abell, John Medbury, Sebra Law- 
ton, Elkanali French, and Timothy W alker had 33 
votes, and were chosen, and that Peter Hunt had two 
votes, and then left his seat; and immediately N a
thaniel Drowne, Esq. one of the Selectmen, made 
declaration that all the above six were elected, and the 
meeting was dissolved.

The committee further find, that at the time the box 
was turned, the tumult and confusion had, in some de
gree, subsided, and that no assault or personal vio
lence was made upon, nor offered to any of the Select
men, either in going to or returning from the meeting; 
and that the authority vested in the Selectmen by the 
constitution and laws, was not wrested from them dur
ing the meeting.

The committee also find, that at the meeting and 
while the Selectmen were calling for, and receiving- 
votes, the leaf of the table of the Deacons’ seat was 
violently broken down, and the breastwork of the pew 
pressed in toward the Selectmen, and blows were 
aimed over the heads of some persons at the presid
ing Selectman, which, jn the opinion of the witness, 
adduced to this fact, would have reached him un
less he had avoided them by reclining towards the 
pulpit.

The committee further find, that there were between 
six and seven hundred qualified voters present at the 
meeting, twenty-five of whom voted—and one witness 
testified that in his opinion, no more votes would have 
been given in ; but when it was demanded of the vo
ters if their votes Avere all in, the answer N o ! no! Avas 
generally given; that the time Avhich elapsed from
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commencing to receive votes, until the box was turn
ed, and the result declared, was not more than twelve 
minutes, and that the time from the opening to the 
dissolving the meeting was twenty-eight minutes, and 
that immediately after the dissolution of the meeting, 
the aforesaid Elkanah French, Esq. upon some one 
expostulating Avith him on his conduct, openly declar
ed, he intended to manage the meeting according to 
his own mind, and that lie had done it.

The committee have the honor to exhibit the above 
statement of all the facts which can be considered ma
terial ; long as it appears, it is as much condensed as 
possible from the mass of documents and evidence ad
duced in the case—and they feel themselves obliged 
respectfully to suggest, that in their very elaborate 
inquiry iuto, and minute and laborious investigation 
of the facts and circumstances attending this election, 
they have been actuated by an anxious desire to dis
charge their duty with great care and fidelity, in a case 
of much more than ordinary import, whether consider
ed as affecting the rights of the people of this Com
monwealth, the immunities of the large and respecta
ble town of Rehoboth, the privileges of the sitting 
members—or as affording precedents for the govern
ing of towns in the exercise of the elective franchise 
in the choice of representatives.

Upon mature consideration of the aforegoing facts, 
and a careful application of the principles of the Con
stitution and law to them, the committee report, that 
the supposed election of representatives to this House 
from said town of Rehoboth, on the eighteenth day 
of May, in the year of our Lord one thousand eight 
hundred and eleven, is altogether void and of no 
effect, and consequently that the seats of Caleb Abell, 
John Medbury, Elkanah French, Scbra Lawton and
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Timothy Walker, Esq’rs. returned as members as 
aforesaid, be declared vacated.

All which is respectfully submitted by order of the 
committee.

C H A R LE S D A V IS, Chairman,

On the question, Shall this report he accepted? 
the yeas were 208, nays 181.
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I N  T H E  H O U SE OF R E P R E S E N T A T I V E S .

May 30, 1812.
Ordered, That there shall be appointed by the Speaker some 

suitable person, as Reporter of this House, whose duty it shall 
be to record and report in a book, to be kept for that purpose, 
all the decisions of the House in cases of the contested elections 
of any of its members, which report shall contain the state of 
facts, the leading arguments used in the discussion of the ques
tion, and the principle on which the House made its decision.

T h e r o n  M e t c a l f ,  Esq. of Dedham, was accordingly ap
pointed Reporter of Contested Elections, to the House of Repre
sentatives.

TIMOTHY BIGELOW, Speaker.
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[State paupers are not ratable polls.— Students at an academy in 
a town where their parents or guardians do not belong, are not 
ratable polls, in such town, i f  under twenty-one years of age— 
it seems.]

COMMONWEALTH OF MASSACHUSETTS.

IN  T H E  H O U S E  OF R E P R E S E N T A T I V E S .

June 9,1812.
The Committee on Contested Elections,in the case 

of the remonstrance of Benjamin Osgood and others, 
inhabitants of the town of Westford, in the county of 
Middlesex, against the election of Jesse Minot, re
turned as one of the representatives from said tow n in 
this House, report—

That the remonstrance in this case is predicated on 
the want of a sufficient number of ratable polls in said 
town, to entitle it to two representatives in the Gen
eral Court.

In this case, the Selectmen and Assessors of said 
town, in compliance with an order of the committee, 
produced a list of all the persons they considered as 
ratable polls belonging to said town on the first Mon
day of May last, the day of the meeting of the inhabit
ants of said town, for the choice of one or more repre
sentatives to this General Court; at which meeting 
they did choose two representatives at separate ballot- 
ings, to wit,—Thomas Fletcher,Esq. at the first ballot, 
and Jesse Minot at the seeond ballot. It appeared that 
the list aforesaid contained three hundred and seven
ty-five names, one state pauper, and eleven young 
gentlemen who were on said first Monday in May 
students in Westford academy, situate in said town. 
It appeared to the committee in evidence,that the eleven 
students referred to were all over the age of sixteen.
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and under the age of twenty-one years, whose parents 
and guardians all belonged to towns other than said 
town of Westford. Upon these facts, the committee 
are unanimously of opinion, and report—

That said town of Westford, at the time of said 
election, did not contain a sufficient number of ratable 
polls to entitle it to two representatives, and that the 
supposed election of Jesse Minot, on the first Monday 
in May, A. 13. 1813, was utterly void and of no effect; 
and that Jesse Minot is not entitled to a seat in this 
House, and that his seat be declared vacated.

SAM. P U T N A M , per order,
.Time 9, 1813—-The report was accepted.

When this report was read in the House of Representative^, 
■only one member expressed a doubt, whether the students refer
red to were improperly put on the list of ratable polls. But as 
it appeared to be the unanimous opinion of the House, that state 
paupers are not ratable polls; and as striking off owe from the 
list produced in this case, by the Selectmen, would reduce the 
number so as to avoid the election of the person chosen at the 
second balloting—the question respecting the students may, per
haps, be said not to have been finally settled.

[ //“ votes sufficient to change the majority are illegally refused, 
or illegally received, the election is void.}

COMMONWEALTH OF MASSACHUSETTS.

I N  T H E  H O U S E  OF R E P R E S E N T A T I V E S .

June 16, 1812.
The Committee on Contested Elections, in the case 

of the remonstrance of Josiah Putnam and others, in
habitants of the town of Western, in the county of 
Worcester, against the election of Joseph Field, Esq. 
returned as a representative from said town to this 
House, report—
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That a meeting, duly anil legally warned for the 
choice of representatives from said town, was there 
holden on the fourteenth day of May last past—that 
the whole number of votes given in at said election 
was one hundred and sixty-eight; that the said Jo
seph Field had e ig h ty -e ig li t votes ; Samuel Knight 
had s e v e n ty -e ig h t votes, and there were two scattering. 
That the said Field was chairman of the board of Se
lectmen, who admitted five persons notoriously unqual
ified as to property, who were friendly to the election 
of said Field, to vote at said election, notwithstanding 
the objections made against them on this behalf: The 
names of the persons so admitted arc Joel Barrows, 
Aaron Hobbs, John Brown, Amri Strickland, and 
Samuel Monroe, the last of whom, the sitting member 
admitted, before the committee, not to have the requi
site qualification as to property. That the said Se
lectmen admitted four persons to vote, who were friend
ly to the election of said Field, who had not resided 
in Western one year next preceding the said election, 
notwithstanding the objections made against them on 
this behalf; viz. George Hodges, Jason Gilbert, Na
than Hathaway, gnd, and Ira Hobinson, the last of 
whom lived at Leicester, and went from thence to 
Western the night before the said meeting, and re
turned back to Leicester the day after : Although 
they rejected the votes of several persons under similar 
circumstances, but who were opposed to the election 
of said Field : That the Selectmen rejected the votes 
of two persons, who were qualified in point of prop
erty and residence, and who were opposed to the elec
tion of the said Field, viz. Dwight Fosgate and John 
Shepard. These persons voted at said Western, at 
the last election for governor, and their names were 
struck off from the list of voters without notice to them.
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anti without good reason, as the committee are unani
mously satisfied from the evidence exhibited to them : 
That the said Dwight Fosgate and John Shepard 
made application to the Selectmen to vote at said elec
tion, but were refused : And the committee are all sat
isfied, that the Selectmen did not give the inhabitants 
a fair and reasonable opportunity to prove their quali
fications as voters, before this election. And the com
mittee further report, that the votes of the nine per
sons first named, being deducted from the whole num
ber given, would reduce it to one hundred and fifty- 
nine, to which should be added the two votes illegally 
rejected, viz. of the said Dwight Fosgate and John 
Shepard, which would have made the whole number 
of legal votes at said election, one hundred and sixty- 
one—necessary to make a choice, eiglity-one—that the 
said Field, the sitting member, (deducting the nine 
illegal votes that were given) would have only seventy- 
nine. Wherefore the committee are unanimously of 
opinion and do report, that the said supposed election 
of the said Joseph Field, was utterly void, and that 
his seat in this House ought to be declared vacated.

SAM. PUTNAM, p e r  o r d e r .
J u n e  17, 1812—-Head and accepted.

[Of fraudulent contrivances to make voters.j 

COMMONWEALTH OF MASSACHUSETTS.

IN  T H E  H O U SE OF R E P R E S E N T A T I V E S .

June 5, 1812.
The Committee on Contested Elections, in the case 

of the remonstrance of John Potter and others, inhab
itants of the town of North Brookfield, in the county 
of Worcester, against the election of Ezra Batchelder,
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returned as a member of this House, from that town, 
report—

That the meeting for the choice of representatives 
for that town, was holden on the 4th (lay of May, A.I). 
1812 ; that the said Ezra Batchelder, the sitting mem
ber, was one of the Selectmen, and present at said 
meeting; that the whole number of votes, given in for 
a representative at said meeting, was one hundred 
and seventy-nine; that ninety votes were necessary to 
make a choice: the said Ezra Batchelder had ninety 
votes ; Thomas Hale, Esq. had eighty-seven votes, 
and there were two scattering ; that the board of Se
lectmen consisted of seven persons ; that Francis 
Hare, Isaac Lovering and Joel Winslow were admit
ted by a majority, viz. four of the Selectmen, to vote 
at said election, the said Ezra Batchelder giving his 
casting vote in their favor; that the said Francis Hare 
formerly belonged to North Brookfield, but in March 
last he removed from that town to Spencer, where the 
said Francis has ever since constantly resided, and 
had his home; yet the said Francis Hare was permit
ted to vote at said election, and voted for the said 
Ezra Batchelder; that said Isaac Lovering appeared 
with one Luke Potter, before the Selectmen, when 
they were preparing the list of qualified voters, and 
the said Potter, in the presence of the Selectmen, 
handed a paper to said Lovering, requesting them to 
take notice—“ that he made a present of that note to 
Lovering’'—who immediately laid the same on the 
table. It purported to be a note from Capt. Peter 
Harwood to the said Luke Potter, for two hundred 
dollars. The said Lovering never promised to make 
any consideration for said note, is not related to the 
said Potter, and he has delivered the same to the said 
Potter since the election. The said Lovering has al
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ways been considered so poor as not to be able to pay 
any tax; and lie did not produce any other evidence 
of property than the said note, to qualify him as an 
elector.

The said Joel Winslow produced to the said Se
lectmen, as evidence of his qualification as to property, 
two notes against one Elijah Richardson, amounting 
to one hundred and forty-one dollars ; and one note 
against Ebenezer Holmes, amounting to fifty-eight 
dollars ; and another note against one Leonard Wins
low, amounting to about twenty-two dollars : That 
the three notes first above mentioned, were received 
by said Winslow on th e  f i r s t  M o n d a y  o f  A p r i l  
la s t , as security for a debt, that somebody, as he said, 
owed him, for about fifty or sixty dollars; but the 
slid Winslow refused to declare from whom he re
ceived the same ; and it did appear, that he had not 
retained the possession of the same notes since he first 
received them.

It appeared in evidence that these notes were fur
nished by Capt. Peter Harwood, who did not choose 
to tell whether he had taken them back since the elecT 
tion.

The said Winslow did not produce any other evi
dence of property than is above stated, to qualify him 
as an elector, and he has not been known to have 
property to the amount of two hundred dollars, unless 
the above transaction is evidence of that fact.

Upon these facts, the committee unanimously re
port, that the said supposed election of the said Ezra 
Batchelder was utterly void and of no effect, and re
port that he is not entitled to a seat in this House; but 
that his seat therein should be declared vacated.

SAM. PUTNAM, p e r  o rd g r .

J u n e 6, 1813—Read and accepted.
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! The Rules and Orders of one House of Representatives are not 
binding upon another.—Precepts fur a new choice ii'ill not be 
issued in cases of illegal election.]

COMMONWEALTH OF MASSACHUSETTS.

I N  T H E  H O U S E  OF R E P R E S E N T A T I V E S .

June 17, 1812.
The Committee on Contested Elections, in the case 

of the remonstrance of Amos Holbrook and others, 
inhabitants of the town of Milton, in the county of 
Norfolk, against the election of Asaph Churchill and 
William Pierce, returned as representatives from said 
town, to this House, report—

That a meeting of the inhabitants of said town, le
gally warned, was held on the fourth day of May last 
past, for the purpose of choosing one or more repre
sentatives from said town, to the General Court. At 
which meeting, said inhabitants did choose the said 
Asaph Churchill and William Pierce, at one ballot
ing, as representatives from said town.

In this case, the Selectmen and Assessors of said 
town produced, before the committee, a list of all the 
persons they considered as ratable polls belonging to 
said town, on th e  f i r s t  d a y  o f  M a y  la s t . The said list 
contained the names of three hundred and eiglitv-six 
persons—two under the age of sixteen years, to wit— 
Abner Bowman and Charles Belcher—two,who, more 
than a year before the first day of May last, had en
listed, and have ever since continued in the seiwice of 
the United States, to wit—Joseph Hunt and George 
Heed : Nine transient persons, not belonging to said 
town, to wit—Croade Sturtevaut, Jacob Warner alias 
John Keith, Hcman M. Burr, Charles Howard, Adol
phus Porter. Simon Bunn els, James Hooton, Zebra
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Woodward, and James M. W . Thayer, the last of 
whom came to said town on the third day of May last, 
staid there a few days, and then enlisted into the ser
vice of the United States. Three other persons on 
said list did not belong to said town, viz.—Henry 
Vose, Enoch Baldwin and Nathaniel Thomas ; and 
one person not in existence, whose name was put on 
said list, as the assessors averred, by mistake. The 
committee, on these facts, are unanimously of opinion, 
and do report, that the said town of Milton did not, 
at the time of said election, contain a sufficient number 
of ratable polls to entitle it to two representatives ; 
and inasmuch as the said Asaph Churchill and W il
liam Pierce were chosen at one and the same ballot
ing, that the said supposed election was utterly void, 
and that their seats in this House ought to be declared 
yacated.

At the request of two of the committee, it is observ
ed, that the remonstrants did not give notice to the 
Selectmen and to the sitting members, pursuant to the 
requisition of the last House of Representatives. But 
the sitting members attended before the committee, and 
were fully heard, and made no objection before them, 
of a want of notice.

SAM . P U T N A M , per order.

The “ requisition,” referred to by the committee is contained 
in the following resolve or order of the House, passed February 
28 , 1811

11 No remonstrance, against the election of any member, shall be sustained or 
committed in the House, unless at the time of presenting the same to the House, 
the said remonstrance be accompanied by evidence that a copy of the same 
remonstrance has been given to some one of the Selectmen of the town, whose 
elective franchise is affected thereby, and the person or persons elected, or left 
at their several last and usual places of abode, ten days at least, before the re
monstrance shall be presented to the House.”
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The committee probably called this “ the requisition of the 
last House of Representatives,” in consequence of the following 
entry in the Journal of the last House, viz :—

J une  4, 1811.
“  ‘I ‘he S p e a k e r  ru led , that the rules, with regard to elections, adopted, by the 

last House, on the 2Sth of February, he considered as the rules of proceeding 
for the present House.”

The following order passed the last House :—
F ebruary  29, 1812.

■“ Ordered, That in future, all remonstrances against any member or members 
returned to the House of Representatives, shall be presented, read and commit
ted within the first four days of the first session Of the General Court.”

The remonstrance, in the above case, was not presented within 
the first lour days of the first session, and objections were made 
against its being committed : It was said, that the order of thé 
last House was intended to operate prospectively, and, accord
ing to usage and propriety, was binding on this House : On the 
other hand, it was said to be perfectly well known, that the 
House for the time being, had the exclusive right of determining 
questions respecting the election of its members, and that one 
House could not make rules, that should be binding upon another. 
Very little was said upon the subject, until the question of thé 
acceptance of the report of the committee came before the House, 
when a debate arose, of which, it is believed, the following out
line contains the material arguments :—

Jlgainst accepting the report ;—It was said, that the House 
were bound to preserve consistency : that by a law of the last ses
sion, the town of Milton is obliged to pay, in the state tax, for 375 
polls, according to the return of their Assessors : and that, as they 
were obliged to bear the burdens, they ought not to be deprived 
of the privileges of government : that a town in the neighbor
hood of Milton, which returned to the committee of valuation 
only 267 polls, now has two representatives on the floor of the 
House : that the House ought not to go behind the return of the 
Selectmen and Assessors, but should leave them to be punished 
by legal process, if they conducted improperly : that those tran
sient persons, who are always floating, some of whom were on the 
list of ratable polls in Milton, ought to be taxed somewhere, and 
that the Selectmen and Assessors of that town had very proper! v 
put them on the list of ratable polls, because they were there on 
the first of May—some of them, indeed, were not there till after 
the first of May—but it was said. that, it had been usual to coiinr
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the ratable polls on the day of the election of representatives'! 
That there was no reason why both members, returned in this 
case, should lose their seats on account of their having been 
chosen at one balloting, when the town was unquestionably en
titled to one. If there be a distinction between a choice, in such 
case, at one, and at separate ballotings, it must be, either because 
it is difficult to discriminate, or because the House would punish 
the town : that the House is not authorized to inflict punishment, 
and if it were, still Milton is not a subject of punishment, be
cause she bears the burdens of the state, in the same manner as 
if she had 375 ratable polls : that there is no difficulty in deter
mining which of the members should retain his seat: that the le
gislature might decide i t : that the one, whose name was first on 
the votes, or who had the largest number of votes, should con
tinue to represent the town : that the House will be indulgent 
to towns when there is no flagrant misconduct, and when the 
number of ratable polls is very nearly sufficient to authorize the 
proceedings : and, above all, it was insisted, that the House was 
bound to regard the rules, respecting elections, adopted by for
mer Houses; at least, until new rules are formed : that those 
rules were nugatory, unless they operated prospectively : that 
the only object in adopting them, was to regulate the proceed
ings of this House : that the rules existed when the present mem
bers were chosen : that they were proper in themselves : that 
great inconvenience was felt, before they were adopted : that 
they should be adhered to, in order to acquaint the public how to 
proceed, and to introduce uniformity : that the object of appoint
ing a Reporter of proceedings in these cases, was to produce 
such uniformity, by reports of decisions by the House : that these 
decisions will be of no authority, and answer no good purpose, 
if the rules of proceeding, under which one House act, are disre
garded by the next: that as the House, in 1811, acted upon the 
rules of 1810, and the people, throughout the state, were or might 
have been, apprized of those rules, the House should scrupulous: 
ly adhere to them, unless, upon the face of the report, it appear 
that the town and the sitting members waved the privilege : that 
the law of courtesy is as binding as any other law : that the 
House, at the commencement of a session, could not be organiz
ed, but by obeying this law : that it has, lor a long time, been 
the constant usage, for the oldest member of the Boston seat to 
preside at the choice of a Speaker and Clerk of the House ; and 
if some future House should refuse to acquiesce in this mode ©t
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Organizing, there would be great inconvenience and confusion : 
that the members, this session, took their seats by lot, according 
to an order of the last House; and that the same reasons ope
rated to induce the House to conform to the rules respecting 
contested elections, which operated in the other instances, viz. 
convenience and regularity: That if the report he accepted, 
there will hereafter be no precedent or principle, by which the 
House will feel itself bound. That the reason why the sitting 
members did not object before the committee, to their want of 
due notice, was, that the question, whether orders of former 
Houses were binding, had, in their opinion, been determined, 
when the remonstrance was committed.

On the other hand, it was insisted, that this was the first in
stance, in which it was ever pretended, that one House of Repre
sentatives could bind another to pursue any particular course,' 
respecting the election of its members. That the constitution 
had decided the point. In the third section, chapter 1st, part 
Ed, of that instrument, it is said, “ the House of Representatives 
shall be the judge of the returns, elections, and qualifications of 
its own members, as pointed out in the constitu tion—^and 
shall settle the rules and orders of proceeding!« their own House.’’’’ 
That the “ rules and orders” of one House were never consider
ed as binding upon another ; on the contrary, at the commence
ment of the first session, the House always forms and adopts its 
own rules and orders. Sometimes, former rules are adopted; 
hut the very circumstance of their being adopted, shows that they 
are not considered as binding before their adoption. I t was ac
knowledged, that it is just, that the towns and sitting members, 
whose elections are contested, should have reasonable notice. 
In this case, they have had notice, and a full hearing; the accept
ance of the report, therefore, will violate no principle of natur
al justice. As the facts are found, and it is ascertained that 
there was not a sufficient number of ratable polls, to entitle the 
town to two representatives, the constitution must now control 
the House. Whether the House will inquire, is one question ; 
circumstances may render it expedient and proper not to make 
Inquiry—as unreasonable delay in forwarding a remonstrance, 
or w ant of notice to the parties interested. But after the parties 
have been heard, and the result of the investigation is made 
known to the House, it is too late to say that the House ought not 
to decide according to the facts and the constitution.

6
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As to the number of ratable polls returned to the committee 
of valuation, it was answered, that as Milton sent two represent
atives last year, the assessors might have returned a sufficient 
number to justify the proceedings of the town ; or there might 
be more ratable polls there, last year, than this. That if the 
Committee on Contested Elections could not go behind the return 
of the Selectmen and Assessors, and ascertain the true number of 
ratable polls, frauds might be practised with impunity. That the 
method of inquiry, which is founded on the reason and nature of 
the thing, and to which the committee had in this instance con
formed, had been uniform since the adoption of the constitution, 
and was now, for the first time, questioned. That there was no 
way of determining, which of the two representatives should re
tain his seat, if one were entitled to i t ; and that it had been the 
constant usage, in such cases, to vacate the seats of both. That 
there would be no departure from any principle, which the House 
had heretofore adopted, in accepting the report; inasmuch as 
the question turned merely upon the form of proceedings, by 
which this House were not bound, and which could scarcely be 
said involve a principle. That the uncertainty and confusion, 
which were apprehended from the acceptance of the report, could 
not follow, because all tribunals occasionally change their forms 
of proceeding; but while they adhere to the principles and spirit 
of the laws, under which they act, no confusion is experienced, 
or to be dreaded. That the evils, which are predicted, as the 
necessary consequence of accepting this report, are rather to be 
anticipated from the violation of the fundamental principles of 
the constitution, and a disregard of the maxims of justice, of 
equity, and of our ancestors.

June IT, 1812.
The report was accepted—172 votes in the affirma

tive—79 in the negative.
After the report was accepted, and the seats of the members, 

returned from Milton, declared vacated,
Mr. Holmes moved, that a new precept be issued to the town 

of Milton to choose one or more representatives to this House : 
And he cited the case of Jhnherst in 1781—reported by Mr. 
Everett, page 47, in which a new precept was issued, in a case 
of illegal election.
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Against this motion, the constitution was quoted, which pro

vides, that “ the members of the House of Representatives shall 
be chosen annually in the month of May, &c.” It was said, 
there are no exceptions to this provision, except what are found 
in the constitution itself—And all the exceptions, there found, 
are in the sixth chapter, and include only cases of election or 
appointment of members to offices, the accepting of which ope
rates as a resignation of their seat in the House. In such cases, 
the constitution provides that “ the place so vacated, shall be 
filled up.”

Mr. Holmes’s motion was lost,
Mr. C annon  then moved, that the Committee on the Pay-roll 

be directed to make up the travel and attendance of the gentle
men returned as members from Milton,to the day on which their 
seats were declared vacated, inclusive,

This motion was lost.

[ Unless town meetings are warned in such manner as towns pre
viously agree upon, elections are void.]

COMMONWEALTH OF MASSACHUSETTS.

I N  T H E  H O U SE  OF H E  P R E S E N T  A T I  V ES.

June 5, 1812.
The Committee on Contested Elections, in the case 

of the remonstrance of Isaac Lyman and others, in
habitants of the town of York, beg leave to report— 

That they find the Selectmen of York issued their 
warrant in due form, directed to a constable, to notify 
the qualified voters in said town to meet for the choice 
of three representatives to represent said town in the 
General Court the present year ; pursuant to which 
warrant, the said constable gave said inhabitants legal 
notice. That afterwards, on the 25th day of April last 
past, the said Selectmen issued another warrant, di
rected to a constable as aforesaid, to warn the quali
fied voters of said town, to meet for the choice of an-
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other representative. The committee further find, that 
in pursuance of said warrants, the said inhabitants did 
meet on the 6tli day of May last past, and voted to 
send four representatives. On the first balloting, it 
appeared that Eliiui Bragdon was chosen; on the 
second, Joseph Bradbury ; on the third, Josiah Brag
don ; on the fourth, Peter Weare. It further appears 
to your committee, that the town of York contains a 
sufficient number of ratable polls to entitle the same 
to three representatives, and it does not appear but 
that there is a sufficient number to entitle them to four 
representatives. But the committee further find, that 
the warning given to said inhabitants, on the second 
warrant, was not such as is usual in said town, and, 
in our opinion, not legal. Wherefore your committee 
unanimously report—That the said supposed election 
of the said Peter Weare, was utterly void, and of no 
effect; anti that he is not entitled to a seat in this 
House, but that his seat therein should be declared 
vacated. SAM . P U T N A M , per order,

June 9, 1812—Read and accepted.

N o t e . The principle, on which the House proceeded in this 
ease, is to be found in the statute of 1785, cap. 75, § 5, by which 
it is enacted, “ that when there shall be occasion of a town 
meeting, the constable or constables, or such other person as 
shall be appointed for the purpose, by warrant from the Select
men, or the major part of them, shall summon and notify the in
habitants of such town to assemble at such time and place, in the 
same town, as the Selectmen shall order, the manner of summon
ing the inhabitants to be such as the town shall agree wpon.'>'> 
“ And no matter or tiling shall he acted upon in such a manner 
as to have any legal operation whatever, unless the subject mat
ter thereof be inserted in the warrant for calling the meeting.” 

Under this statute, two practices have prevailed. Where a 
particular method of notifying town meetings had obtained by 
Jong usage, towns, after the passing of this statute, voted, that
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their meetings should in future, he notified as heretofore ; with
out describing the method which had heretofore been pursued. 
Other towns passed votes particularly specifying the manner in 
whicli their meetings should be notified. And it is believed that 
there are instances, where towns have passed no vote on the 
subject, hut notify their meeting, according to ancient usage 
only. Perhaps this is an implied agreement, in what manner 
meetings shall be notified.

In the case above, the warning of the second meeting vras con-, 
form able to neither of these methods.

It has sometimes been made a question, (though no such case 
is known to have come before the House,) whether, under a war
rant to choose “ a representative,” a town can legally elect two 
representatives : Whether “ the subject matter” is substantially 
“ inserted in the warrant,” so as to authorize the election of 
more than one. It is apprehended that the above case is deci
sive of this question, unless there be a distinction between choos
ing two representatives under a warrant to choose “ a represent
ative,”—and choosing four representatives, under a warrant to 
choose three, which distinction, if it exist, is not perceived.

[ Where an election is not free, it is void 

COMMONWEALTH OF MASSACHUSETTS.

I N  T H E  H O U S E  OF I l E P ^ E S E N T A T I V E S .

June 9, 181$.
The Committee on Contested Elections, in the case' 

of the remonstrance of Thomas Williams and others, 
inhabitants of the town of Itoxbury, in the county of 
Norfolk, against the election of Abijah Draper, Crow
ell Hatch and William Brewer, Esqrs. and Dr. Lemuel 
Le Baron, returned as members of this House from 
said town, report—

That a town meeting for the “ choice of one or more 
meet person or persons to represent that town in this 
(general Court,” was liolden on Wednesday the
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twelfth day of May now last past, pursuant to war
rants issued by the Selectmen, purporting to be dated 
the fifth day of the same May. Those warrants were 
delivered to the constables from the 5th to the 9tli, and 
were all returned on the lOtli of the same month. 
Most of the notifications (all of which were printed) 
were left at the houses of the inhabitants in each pa
rish, on Monday the 10th.

The committee further report, that notice of the 
meeting was very generally given in manner as afore
said, and it was fully attended.

By a law of the Commonwealth, passed 23d March, 
1786, it is enacted, that the manner of summoning the 
inhabitants to a town meeting shall be such as the 
town shall agree upon. It does not appear on the 
records of Roxhury, that that town lias ever passed a 
vote, establishing the manner in which its meetings 
should be called; and upon investigation, there did 
not appear any uniform usage in said town as to the 
manner. It did appear, that in the greater number of 
instances, the inhabitants have had seven days’ no
tice at the least: but in several instances within the 
last ten years, the warrants have been dated, and the 
notifications served quite as late before the meeting as 
in the present instance.

There being neither vote nor usage in the town es
tablishing the method of calling and warning its meet
ings, the committee were left to decide if reasonable 
notice were, or were not given : and the opinion of the 
committee is, that in the circumstances of the case, 
the notice was reasonable, and that the first allegation 
in the remonstrance is not supported.

The committee further report, that immediately af
ter the warrant was read, and the meeting was opened, 
the Selectmen informed the inhabitants, that the town
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contained a sufficient number of polls to entitle it to 
send four representatives, and called on the voters to 
bring in their votes for from one to four—that imme
diately a motion was regularly made and seconded, 
that the u town should send two representatives, and 
no more”—that for several days previous to the meet
ing, the expense, to which the town might be subject
ed by sending its full number of representatives, had 
been a subject of conversation, and that several of 
those, who had a wish to lessen the number and the 
expense, came to the meeting with an intention of 
making, or causing a motion to be made, to that effect; 
and to support the motion, by demonstrations resulting 
from calculations of the saving to the town by sending 
two instead of four, and by arguments derived from 
other sources.

The committee further report, that previous to the 
town meeting, the Selectmen met and determined they 
would not put any motion as to the number the town 
would send, and that they would not permit any de
bate on such motion—and that this determination was 
not made known to the inhabitants, until the day of 
the election, and in the manner hereinafter set forth.

The committee also report, that as soon as the afore
said motion was made by Mr. Ebenezer Bugbce, and 
seconded by others, the chairman of the Selectmen 
said—“ that motion cannot,” or “ shall not be put.” 
Several asked why; when Gen. Heath rose, and, ad
dressing the chairman, observed the motion could not- 
be dispensed with—when he was interrupted by the 
Selectmen, some of whom said the motion would not 
be put, and the chairman read to the General part of 
the constitution, to convince him that the Selectmen 
had a right to regulate and govern the meeting, and 
f-licn said the voters were to bring in their votes fov
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from one to four representatives, and that the sense of 
the town could be taken in that method better than 
any other, and that was the way on which they had 
determined: and the chairman added, that they were 
■ready and willing to take the consequences, if they 
were wrong;. Gen. Heath insisted with earnestness 
on the right of the people to debate the question, and 
objected to the method the Selectmen pointed out. He 
was opposed with warmth by some of the Selectmen, 
who denied the right to debate, and insisted on then- 
method, when the General desisted from any further 
attempt to speak on that motion. He was followed 
by Capt. Jonathan Dorr, who also claimed for himself, 
and his fellow-citizens present, the right of debating 
and deciding the motion in the usual manner; and 
produced a paper containing calculations to demon
strate to the town the additional, and (as it appeared 
to him) useless expense to be incurred by sending 
four representatives, when he was told by one of the 
Selectmen, that his calculations were founded on the 
expenses of 1811, and that 1811 had nothing to do 
with 1813. The Selectmen and others declared him 
out of order, and the chairman observed they came 
there to vote, and not to debate; and repeated the call 
to bring in votes for from (( one to four. ’ Mr. Don- 
insisted on his right to speak, with earnestness, de
claring he had a right to be heard, and he would be 
heard—and the Selectmen persisted in the denial, and 
insisted on their right of regulating and governing the 
meeting in the way they had determined, with much 
warmth; when there was a cry from the body of the 
hall of “  out with him—down with the peace-party.”* 
Great confusion and much hustling and crowding took 
place, particularly in the centre of the hall. Sticks 
were raised, whether for offence or defence, or both,
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the witnesses Could not determine. Two men were 
seen having each other by the collar, and a violent 
scuffle ensued between them and others. Pending 
this riot, several leaped from the windows, and many 
left the hall by the doors. Several retired to remote 
parts of the hall to prevent being involved in the tur
moil : of these was Gen. Heath, who retired, as “ for 
an asylum,” to the Selectmen’s box, and was by one 
of them assisted over the railings—and took his seat 
“ on the right, and in the rear” of the Selectmen. 
The confusion still continuing, a motion was made by 
David S. Greenough, Esq. for the meeting to be ad
journed until the next Monday (the 17th), which was 
seconded by others, and refused to he put by the Se
lectmen, one of them assigning as a reason that there 
Were votes in the ballot boxes.

The committee further report, that debate on Mr. 
Bugbee’s motion was prevented in manner aforesaid, 
but that no assault or violence to the person of Capt. 
Dorr was offered either by the Selectmen or any oth
ers—that the Selectmen were very loud and frequent 
in their calls on the peace-officers, and for order. The 
'¡committee also report, that a majority of the Select
men, from the time Gen. Heath was prevented speak
ing in manner aforesaid, until after the motion for an 
adjournment was made and refused to be put, were 
under the influence of much passion ; that one of them, 
in a very angry and threatening manner, shook his fist 
in the face of Thomas Williams, jun. Esq.; and three 
of them faced to the rear, towards Gen. Heath, while 
he was sitting quietly, and shook their fists and hands 
near his face, in an angry manner, exclaiming, “ Gen
eral, this is your doing; this is your peace-party.”

The committee further report, that at the choice of 
representatives by said town the last year, a motion to

7
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send two was then made, and the Selectmen refused 
to put the question, and suggested the same method for 
deciding it they did this year; and the motion and 
suggestion then passed without further notice.

The committee further report, that the confusion 
and difficulty arose from the refusal of the Selectmen 
to put the motion of Mr. Bugbee in the usual form, 
and from their denying the voters the right of debate ; 
and that several left the meeting from fear of being 
personally injured; that other's left it in disgust; and 
that several, who remained, refused to vote, being also 
disgusted at the proceedings, considering them uncon
stitutional and illegal. The Selectmen, however, re
ceived ballots from those present, who chose to vote, 
counted them, and declared the four sitting member’s 
chosen.

The committee further report, that it has been de
cided by a former House of Representatives, in effect, 
that the right of sending representatives is corporate, 
vested in towns; and the right of choosing them, that 
is, of designating the individual or individuals, to be 
the representative or representatives of a town, is per
sonal, and vested in those qualified by the constitution 
to vote for representatives. The same principle is 
recognized and settled by the Supreme Judicial Court, 
in a late decision made on a question submitted, and 
on which their opinion was required, by a former 
House of Representatives : so that the principle must 
not only be considered as settled by the practice of the 
House of Representatives, but it is the established law 
of the land.

The warrant in this case w’as for the purpose of 
choosing one or more representatives; and whether 
the town would send one, two, three or four represent
atives, or not send any, might have, been questions.



CO N TESTED  E L E C T IO N S. 5 i

each of which the corporators, or the legal voters in 
town a flairs, were to decide ; and to decide after rea
sonable debate and fair discussion, if any such debate 
or discussion were offered. It docs appear to the com
mittee, that by our constitution and laws, the right oi 
such debate and discussion cannot be denied, or the 
exercise of it prevented, without trampling on both.

The committee would further remark, that waving, 
for the present, all consideration of the Selectmen of 
Roxbury having refused to hear debate on the motion 
to send two representatives, the mode they enjoined 
on the voters to pursue is highly objectionable. The 
motion before the town was to send two représenta, 
tives, and no more. The mode ordered by the Select
men, was for the voters to bring in their ballots having 
from one to four names on them, at each voter’s pleas
ure ; and this, according to the Selectmen’s declaration, 
would decide whether it was the sense of the town to 
send two or four. It is obvious great embarrassment 
and much unfairness would be caused by this ; for 
each voter would have to determine on the number he 
would send, and the person or persons he would de
signate, at the same time. Whereas if the number to 
be sent were first settled by the town, the choice of the 
individual or individuals, to be representative or rep
resentatives, could with much more facility and fair
ness be made by each qualified voter. Besides, by 
pursuing the mode of the Selectmen, several questions 
might have been decided, neither of which were before 
the town.

To these objections must be added the one arising 
from the circumstance, that the question, whether a 
town will send a representative, or how many it will 
send, involves, as before observed, a corporate right,
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which must be exercised, ami the decision made by the 
corporation, or those qualified to vote in town aft airs; 
but the right of designating who the representatives 
shall be, is vested, as before shewn, in those qualified 
by the constitution to vote for representatives. rl hese 
several qualifications being very different, great injus
tice may follow' from permitting either of the classes 
of qualifications to govern the other, excepting when 
they are blended in the same individual.

And inasmuch as it docs not appear to the commit
tee how many representatives the town of Roxbury 
would have voted to send, had the question been fairly 
submitted to the corporators, and been permitted to 
have been reasonably debated and discussed; and in
asmuch as it does appear that from the unconstitutional 
and illegal refusal of the Selectmen ot Roxbury to sub
mit the motion to send “ two representatives and no 
more” to the disposal of the qualified voters in town 
affairs, and from their refusal to permit debate and fair 
discussion of that motion, much confusion and tumult 
did ensue, in which a majority of the said Selectmen 
did participate: and inasmuch as many of the \ oters 
left the meeting from fear of personal injury, and from 
disgust; and others, who remained at the meeting, 
refused to vote, lest they might be considered as coun
tenancing unconstitutional and illegal proceedings It 
is the opinion of the Committee that the election afoie- 
said was not free: and where freedom is not, there 
can he no choice. And whereas, on the freedom and 
purity of our elections, the welfare and happiness ot 
the people essentially depend—the Committee are 
compelled to report, and do report, that the supposed 
election of Abijah Draper, Crowell Hatch, William 
Brewer, Bsq’rs. and Dr. Lemuel Le Baron, is alto-
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gether void and of no effect, and that their seats in this 
House be declared vacated.

All which is respectfully submitted by order of the 
Committee,

IST. T IL L IN G H  A ST , Chairman,

June 11, 1813.-
In debate upon the foregoing report, mucli was said about the 

different qualifications of those who might vote on the question 
whether a town should send any representatives, and how many ; 
and of those who might vote in designating the person or persons 
to represent a town. But since the statute of ISIS, cap. 68. 
sect. 6. has abolished this distinction, if it ever existed; it has 
been thought proper to omit the discussion of this point. By 
that statute it is enacted, “ that the qualifications of voters in any 
town, on any question whether such town will send a represents 
ative to the General Court, and on all questions involving the 
number of representatives such town will send, shall be the same 
in all respects, as are required by the constitution, to entitle a 
person to vote in the choice of an individual or individuals, to bo 
representative or representatives in the General Court of this 
Commonwealth.”

The above report was opposed by Messrs. Brewer and Draper 
of Roxbury, Green of Berwick, Endicott of Dedham, and Hall of 
Williamstown—and supported by Messrs. Otis, Whitman and 
Sumner of Boston, Tillinghast of Taunton, Crosby of Brookfield, 
Redington of Vassalborough, and Manning of Gloucester.

¿gainst accepting the report, it was said the Selectmen had a 
discretionary power to order the question, concerning the num
ber of representatives the town would send, to be determined in 
any manner they pleased, provided the voters were not deprived 
of their corporate or individual rights—That in this case the 
manner chosen by the Selectmen was perfectly fair and correct, 
inasmuch as the number voted for by a.majority of the electors 
would be the number which the majority wished should represent 
the town—and therefore, that the Selectmen’s refusing to put 
Mr. Bugbee’s motion did not deprive the electors of an opportu
nity to determine how many representatives should be chosen. 
It was said that the mode adopted by the Selectmen was the 
readiest which could be devised ; because, if the preliminary ques-
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tion had been taken separately, and it had been voted to send 
four representatives, yet if votes had afterwards been given for 
two only, the town would have had only two representatives ; so 
if the town had voted to send two representatives, and the votes 
had been given for four, four would have been legally chosen, as a 
majority voting for four could,in effect, rescind the previous vote. 
So that a preliminary vote on the number to be chosen could be 
of no service, and might lead to confusion and trouble.

It was further said, that the mode which the Selectmen adopt
ed was the least objectionable, because some of the electors might 
not choose to vote openly on the question how many should be 
chosen, and it is the policy of the law to enable electors to act 
freely, and without bias from fear or favor : And as no corrupt 
intention was proved upon the Selectmen, the town ought not 
to be disfranchised for their mistake, even allowing that they 
had mistaken the proper course, in regard to the manner of as
certaining the sense of the town on the number of representatives, 
to be elected.

It was also said by one of the gentlemen, whose seats were in 
question, that the town of Roxbury had a right to send four 
representatives, and that the contitution requires of every town 
tVhich has the right, that it exercise that right—and that the Se
lectmen could not take away the rights of the town, and were 
justifiable in their refusal to become accessary to any attempts 
of others to take them away.

On the other hand, it was said that the constitution is not im
perative as to the choice of more than one representative, but 
leaves it to the discretion of the town : And even the right to 
choose one is a corporate right, and the duty, if it may be so 
called, of choosing one or more, is a corporate duty. The right 
is to be exercised and the duty performed by the corporation. 
According to the Supreme Judicial Court, “ the right of sending 
representatives is corporate, vested in the town ; and the right 
of choosing them is personal, vested in the legal voters : because 
the right of sending a representative is corporate, if the town by 
a legal corporate act vote not to send a representative, none can 
be legally chosen by a minority dissenting from that vote.”* It 
was said to follow of necessity from this opinion, that if the town 
of Roxbury had voted to send only two representatives, four 
could not have been afterwards elected, unless the vote had been 
formally reconsidered. This, it was said, was a complete answer 

* 7 Mas3. Rep. J26.
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to the suggestion, that the preliminary vote would be rescinded 
by the ballots being given for more than the town had voted to 
choose, and also showed that the Selectmen, if they refused to 
put Mr. Bugbee’s motion, for the reason suggested by the member 
returned from Roxbury, acted under an entirely false and erro
neous impression. The corporation alone was competent to de
cide whether to exercise its corporate right at all, and how to 
exercise it.

This doctrine, it w as said, was further confirmed by a statute 
passed April 20th, 1781, and now repealed, which x-equired the 
Selectmen to call meetings in the month of May, for the purpose 
of choosing one or more representatives, agreeably to the consti
tution—and also by the phraseology of the statute of 1795, cap. 
55, now in force ; by which it is enacted, “ that the inhabitants 
of every corporate town, having a right to choose a representative 
or representatives in the Legislature of this Commonwealth, shall 
be convened fo r  that purpose,” &c.

It was asked, who is to determine the number to be sent? 
Neither the constitution nor the law has given this power to the 
Selectmen. It must therefore reside in the corpoiation, and be 
exercised by the corporation. .

In answer to the argument, that the number voted for, by the 
majority voting, would be the number which the town chose to 
send—that the votes would determine the question—it was said, 
that besides the embarrassment,unfairness and confusion pointed 
out by the committee in the l-eport, it was evident that it never 
Gould be ascertained that the town, after a full hearing and dis
cussion of Mr. Bugbee’s motion, would have detennined in any 
manner to have sent four representatives ; and above all, it was 
demonstrable that the method adopted and enforced by the Se
lectmen was fallacious. Suppose 800 electors give in their bal
lots ; 100 vote for A, B, C and D ; 100 vote for A and B ; and 
100 vote for C and D. According to the Selectmen’s notion, 
two thirds of the voters would be in favor of sending but two 
representatives, and yet each of the candidates voted for would 
have two thirds of the votes, and there would be no possible way 
in which the Selectmen could legally refuse to return the whole 
number to the General Court.

So if three fifths, or any greater proportion of the voters, had 
wished not to send any representative, the method pursued by 
the Selectmen would have enabled the smallest minority to make, 
the choice, unless the electors present, instead of those, who vote,
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should be taken into calculation ; in which case, might be seen 
the awkward and farcical exhibition (for example) of two hun 
dred and ninety-nine members of a corporation, which contained 
six hundred electors, voting for three representatives, and the 
presiding officers thereupon gravely determining that it w as the 
vote of the town not to send any representative.

But allowing, for argument’s sake, that the plan adopted by 
the Selectmen would have led to a correct result, still it was 
urged, that their refusing to put a motion, which was proper in 
itself, and made at a proper time and in a proper manner, was 
such an arbitrary, illegal and unconstitutional act as would vi
tiate all the subsequent proceedings which were connected with 
it 5 that it was an example which it is the sacred duty of the Le
gislature to discountenance and condemn ; that it rather befitted 
the conclave of a Spanish inquisition, or the “ dumb legislation” 
of a celebrated assembly in France, than the legally appointed 
meetings of the citizens of a free republic.

The report was accepted: 179 in the affirmative. 
63 in the negative.

[ Under the statute of 1805, cap. 26, i f  Selectmen are sworn, be
fore they enter upon the execution of the duties of their office  ̂
respecting elections—it is sufficient.']

COMMONWEALTH OF MASSACHUSETTS.

I N  T H E  H O U SE  OF R E P R E S E N T A T I V E S .

June 7, 1813.
The Committee on Contested Elections, to whom 

was committed the remonstrance of Joseph Hammond, 
jun. and others, inhabitants of the town of Elliot, 
against the election of Samuel Leighton and John 
Hammond, returned from said town as members of 
this House, report—

That the only objection stated in said remonstrance 
against the election of said members, is, that the Sc-
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lectmcu of said Elliot were not sworn previous to 
their issuing their warrant for ¿ailing the town meet
ing, at 'which the said Leighton and Hammond were 
chosen, on the 3d day of May last. But your com
mittee, on examination, find that the said Selectmen 
Were duly sworn on the said 3d day of May, previ
ously to their opening the meeting in said town for the 
choice of representatives—which, ill the opinion of 
your committee, was in due season.

Wherefore your committee ask leave to report, and 
do report, that the said Samuel Leighton and John 
Hammond, Esq’rs. are entitled to seats in this House.

All which is respectfully submitted.
N. TILLING!-! AST, p e r  o rd e r .

J u n e  8,1813—Read and accepted.

N ote.—This report and decision give a construction to thè 
statute of 1805, cap. 26, which, if not warranted by the letter, is 
conformable to its spirit. This is the only statute, which requires 
that Selectmen shall be under oath. By the 4th section, “ the 
Selectmen of the several towns, districts, &c.” are required, 
“ before entering on the execution of their office, to take an oath, 
or affirmation, before some Justice of the Peace, or the Clerk of 
the town, &c. faithfully to discharge the duties of their office 
respecting all elections and the returns thereof.”

This statute is entitled “ An act in addition to the several 
acts regulating elections”- - and the oath prescribed for Select
men, it will be observed, relates exclusively to their “ duties 
respecting elections and the returns thereof.” Taken strictly, 
the statute doubtless requires that they shall be sworn before 
they proceed to act in their office at all. But as they have many 
duties which they do not perform on oath, no good reason can bé 
assigned why they should not bfe able to discharge them, without 
first being sworn to the faithful performance of others. The 
House, therefore, gave this construction to the statute—that S&- 
lectmen, before they enter on the execution of the duties of their 
office respecting elections, must be sworn.

8
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In this case, the warrant was issued for calling the meeting 
before tire oath was administered to the Selectmen : But a de
fective warrant would not be cured by the Selectmen’s oath of 
office. It stands on the town record, and, if illegal, vitiates all 
the proceedings of the meeting. In framing and issuing a war
rant, there is no room for the partiality or corruption of Select
men to operate, and jret evade the law. For this purpose, there
fore, there seems to be no more reason that they should be under 
oath, than that an attorney should be under oatli in order to 
frame a writ and declaration. Far otherwise is it, when they 
preside at elections, judge of the qualification of electors, and 
make returns.

[Members returned must be voted for by a majority of the elector.? 
who vote at the choice.]

COMMONWEALTH OF MASSACHUSETTS,

IN  T H E  H O U S E  OF R E P R E S E N T A T I V E S .

June 11, 1813.
The Committee of the House of Representatives on 

Contested Elections, in the case of the remonstrance 
of Abner Rogers and others, inhabitants of the town of 
Charlestown, in the county of Middlesex, against the 
election and return of David Goodwin, Thomas Har
ris, William Austin and John Soley, Esquires, return
ed as representatives of said town of Charlestown, and 
now sitting members in this House, report—

That at a meeting of the inhabitants of said town, 
duly notified and warned, on the third day of May now 
last past, for the choice of representatives, the Select
men called upon the qualified voters to bring in their 
Votes for five persons to represent said town in this Gen
eral Court. That after the poll was closed, the Se-
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lectmen proceeded to sort and count the votes, anj
made declaration that they were as follows

For David Goodwin, 322 votes,
Thomas Harris, - 322 do.
William Austin, 321 do.
John Soley, - - 321 do.
Daniel Tufts, - 319 do.
Joseph Miller, - 320 do.
Joseph Hurd, - 320 do.
Nathaniel Austin, jun. - - 320 do.
Joseph Tufts, - 320 do.
Timothy Walker, - 318 do.
Timothy Thompson, - 1 do.
Elias H. Derby, 1 do.

And the Selectmen also declared, that the said David 
Goodwin, Thomas Harris, William Austin and John 
Soley were chosen.

The committee ascertained by testimony and by the 
agreement of the parties, that the Selectmen obtained 
the above result by adding together all the above num
bers, which made 3205, and dividing that aggregate 
by five, the number of persons to be voted for as rep
resentatives. It appeared, therefore, by this mode of 
calculation, that there were six hundred and forty-one 
electors who voted. The Selectmen assumed this last 
number as the true number of electors, and finding that 
three hundred and twenty-one was a majority of the 
assumed number, made the declaration before stated.

The committee also ascertained, by full and satis
factory evidence, and by the agreement of parties, that 
a number of electors gave in ballots having on them a 
less number of names than five, and that there were 
sixty-five names, a part of the above aggregate, given 
in on ballots containing a less number than five—That 
there were six hundred and twenty-eight full ballots, 
that is, ballots containing five names each, which were
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given in by six hundred and twenty-eight electors— 
That there were two ballots given in by two electors, 
containing two names only on each ballot. The four 
names, thus given in, deducted from sixty-five, leave 
sixty-one names to be accounted for, which were borne 
on ballots containing less than five names each. Tiie 
necessary result of calculation is, that those sixty-one 
names could not have been voted for by a less number 
of electors than sixteen. Adding, then, to the number 
of electors who voted with full ballots, to wit, 628, the 
number who must have voted with ballots containing 
less than five names, to wit, 18, the result is, that 646 
electors, at least, actually voted at the choice of repre
sentatives by the town of Charlestown on said third 
day of May; of which number 824 are necessary to 
make a choice. And inasmuch as no one of the said 
sitting members had that number of votes, the commit
tee are of opinion, and do accordingly report, that the 
said David Goodwin, Thomas Harris, William Aus
tin and John Soley, Esquires, are not legally chosen, 
and are not entitled to seats in this House, and that 
the same be declared vacated.

All which is respectfully submitted by order of the 
committee.

N. TILLING HAST, C h a irm a n .

When this report was taken into consideration,
Mr. H a r r i s  contended, that the Selectmen adopted the only 

method which would lead to a correct result. He said the sit
ting members had each a majority of the votes, though not a ma
jority of the ballots. He thought those electors, who were called 
ujym to vote for live persons to represent the town, and who voted 
only for one, waved four fifths of their right, and ought to have 
credit only for the remainder, in making up the result. The 
same principle would apply to those, who voted for more than 
#ne, and less than five.
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Mr. H. said he understood the committee to have determined 
the choice by ballots instead of votes. To shew that this was a. 
fallacious mode he stated the following case :—
Suppose 323 voters vote each for a list of five candi

dates, A, B, C, D and E. The aggregate number votes. 
would be 1615

Suppose 323 others vote each for only one, but for dif
ferent candidates; viz.—64 vote for F—64 for G—
64 for H—64 for I—and 67 for K. - - 323

As each of the first five candidates has 323 votes, and the 
others only 64 each, except K, who has 67—or, as the first five 
have 1615 votes, and the other five only 323—it is clear, and 
will be allowed, that the first five have a majority ol the votes, 
and are chosen. Yet they have not a majority of the ballots. 
They have, however, a majority of 259 votes over F, G, II and 
I : and a majority of 256 over K.

This, Mr. H. considered as conclusive, to show that the num
ber of ballots is not the criterion, by which the question should 
be decided.

Mr. D. S a r g e n t , in reply, observed that the Selectmen com
mitted an error in adopting the number 5 as a divisor in this 
case. He said it might sometimes be difficult to ascertain what 
the divisor ought to be ; but in taking the number of ballots as a 
rule to determine the choice, there could be no mistake. Ac
cording to the gentleman’s doctrine, that each of the sitting 
members had a majority of votes, and were therefore legally 
chosen, it would be easy to show, that cases might happen, in 
which a number of rival candidates would all have a majority ot 
votes : for instance, 50 voters give in their ballots for five can
didates each, A, B, C, D and E—and 50 others for four candi
dates each, F, G, II and I—the whole number of votes would be 
450. Divide this number by 5, and the quotient will be 90. Of 
course, 46 would be said to make a choice ; and each of the can
didates having 50 votes, they would all be declared chosen.

As to the example put by the gentleman, in which he thought 
it so clear that the first five candidates would be chosen—it is 
true they would have a plurality of votes, or each of them a 
greater number than either of the opposite candidates ; but as 
323 electors voted for one list, and 323 against it, or for the op
posite list, how could it be said they bad a majority? If a plu
rality of votes is to make a choice, then a candidate having two
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votes would be chosen, though other candidates, however nu
merous, should be voted for, provided they had but one vote 
each. But if, as is probable, it is meant, by a majority of the 
votes, that a certain number of candidates, on one list, had col
lectively a greater number of votes than certain other candidates, 
on another list; it would then follow that a large number of candi
dates, each having one vote only, would be chosen—while a small
er number of candidates, each having more than one vote, would 
not be chosen. In the Charlestown election, for instance, if 120 
of the electors had voted for a list of live persons, A, B, C, D and 
E, and the remaining 526 electors had each voted for only one 
person, no two voting for the same, it would then be said, ac
cording to this principle, that the list of five were chosen, be- 
cause they had a majority of the votes. If 300 of the electors 
had voted for a list of five each, and the remaining 346 for an
other list of four each ; the five would also in this case be de
clared chosen, and the four not, according to the last mentioned 
principle. But according to the rule adopted by the Selectmen, 
all the nine candidates, in the last instance put, would be elect
ed. The whole number of votes would have been 2884; this 
number divided by 5 would give a quotient of 576 and a frac
tion : necessary to make a choice, 289—which is a less number 
than any of the candidates had. A method, which leads to such 
absurdities, must be wrong.

Mr. R e d i n g t o n  said he considered this case settled by the 
determination of the House in 1809, in the case of the remon
strance of John Whiting and others against the election of 
Messrs. Ware and Mann, who were returned as members from 
the town of Wrentham.* In that case, the two members return-;

* WRENTHAM....MEMORIAL,
Co the honorable douse o f  Representatives o f  the Commonwealth o f  JMlassaeh usetts^ to be 

convened at Boston the last Wednesday o f  M ay instant.

The subscribers, inhabitants of the town of Wrentham, in said Commonwealth 
humbly shew,That at a town-meeting holden at said Wrentham, on the first 

instant, and continued by adjournment to the eighth instant, when and where 
the inhabitants of said town voted to elect two representatives, to represent said 
town in the General Court, to be holden at Boston, on the last Wednesday of 
the present month 5 and Jairus Ware and Jacob IVIann, Esquires, were then de
clared chosen, who accepted, and were accordingly returned as representatives 
Irom said town to said Court; against which choice the subscribers solemnly 
remonstrate and protest, and say, that the said Jairus Ware and Jacob Mann,or 
either of them, were not chosen agreeably to the constitution and laws of said
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ed had a number of ballots containing both their names, and a, 
number containing only one of their names. Another candi
date’s name was found on other ballots. The Selectmen severed 
the names, where they found them on one ballot, before they 
counted the votes, so that the whole number of ballots, or per
sons voting, could not be ascertained.

Commonwealth, and ought not to be permitted to hold their seats in said House 
—because, it did not appear that the said Ware and Mann, or either of them, 
had a majority of the votes of the inhabitants of said town, who voted at said 
election. Inasmuch as there were an unknown number of ballets given in, con
taining the names of said Ware and Mann ; an unknown number containing the 
name of said Ware only ; an unknown number containing the name of the said 
Mann only; and 114 other single votes, which ballots containing the names of 
the said Ware and Mann, were severed, and all the votes sorted, before they 
were counted, whereby it could not be ascertained what the whole number of 
ballots, or persons voting, were, and consequently what number constituted a ma
jority. If the whole number of votes was 368, as declared by the Selectmen of 
said town, then the said Ware and Mann, or either of them, were not chosen, 
the former having only 130, and latter 124 votes ; or if 93, agreeably to the 
declaration of said Selectmen in said town meeting, (they having divided the 
whole number, S68, by 4,) constitute a majority, then Col George Hawes, 
having had 104 votes, was also chosen; which inferences are absurd ; neither 
do we think that the circumstance of the said Ware and Mann having each of 
them respectively more votes than all the other candidates excepting each other, 
ascertains the point, that they, the said Ware and Mann, had that majority of 
ballots, votes, or voices of the inhabitants of said town, present, and voting at 
said meeting, which the laws and constitution of this Commonwealth require: 
for if 100 voters gave their votesfor the said Ware only, and 114 for one other 
person—it is obvious in that case that the whole number of votes or ballots 
would be 268, of which 135 constitute a majority; and the said Ware and Mann 
neither of them having that number, would not be chosen—Therefore, it being 
unknown how many persous voted at said election, the fact that the 9aid Ware 
and Mann had either of them more votes than all the candidates, excluding 
themselves, does not ascertain the fact that they had a legal majority : Where
fore your memorialists humbly pray, that the election of the said Jairus Ware 
and Jacob Mann, Esquires, as representatives of said Wrentham, may be an
nulled and held for nought; and that neither the said Ware nor Mann may be 
permitted to hold a seat in your honorable body.

And as in duty bound, will ever pray.
Wrentham, May 22, 1809. (Signed) JOHN WHITING, and others.

This memorial was accompanied with depositions in proof of its allegations,, 
and submitted to the Committee of Elections, who reported against the legality 
of the election. The consideration of their report was referred to the next ses
sion ; at which the House accepted the report, and the seats of the said members 
were vacate«  ̂ [Everett's Report!) pare 17.]
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The members’ scats were declared vacated, because it cftuld 
not be known whether they were voted for by a majority of the 
electors. The present case is stronger than tha t; for here the 
House know that no one of the members, whose seats are in dis
pute, had such a majority.

The report was accepted ; 163 in the affirmative, 
7 in the negative.

44 The principle on which the House made its decision,” in 
this case, seems to be simply this—that members returned must 
be voted for by a majority of the electors who vote tit the choice.

{"Persons under contract fo r  service are ratable in the place where 
they are, bona fide, on the first day of May, in the execution of 
their contract.]

COMMONWEALTH OF MASSACHUSETTS*.

I N  T H E  H O U SE OF R E P R E S E N T A T I V E S .

February 24, 1814.
The Committee on Contested Elections, in the case 

Of the remonstrance of Amos Rhodes and others, in
habitants of the town of Lynn and district of Lynnfield, 
against the election of the sitting members in this House 
from the same town and district, report—

That the only cause stated in the remonstrance 
against the election of the sitting members, is, that the 
said town and district did not contain twelve hundred 
and seventy-five ratable polls, the constitutional num
ber required to entitle the said town and district to elect 
six representatives.

The remonstrants, in support of their allegation,, 
insisted, that transient persons, who came into said 
town and district a few days previous to the first day
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of May last, and let themselves to labor there for a few 
months, and immediately after their service returned 
to their homes in other towns and other States, were 
not ratable polls. But inasmuch as the committee 
are of a different opinion, and as by adding all such 
cases to the number of undisputed ratable polls, the 
result will exceed the constitutional number—the 
committee report, that Thompson Burrill, Asa T . 
Newliall, Richard Breed, Parker Mudge, James 
Hawkes and Eleazer C. Richardson were duly elect- 
ed members, and are entitled to seats in this House.

N . T IL L IN G ®  A ST , order.
Feb. 2% 1814—Read and accepted.

'O f residence, ivithin the meaning of the Constitution 

COMMONWEALTH OF MASSACHUSETTS.

IN  T H E  H O U S E  OF R E P R E S E N T A T I V E S .

June 6, 1814.
The Committee on Contested Elections, in the case 

of the remonstrance of Frederick Stowe and others, 
inhabitants of the town of Spencer, against the elec
tion of the sitting member, in this House, from that 
town, report—

That the only cause stated in the remonstrance 
against the election of the sitting member, is, that 
one Walton Livermore was permitted to vote at said 
election, who had not resided in said town one year 
next preceding, and that as said member had a ma
jority of hut one vote—if said Livermore had not 
voted, there would have been no choice.

9
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The committee find, that said Livermore removed 
from Dorchester to said Spencer, with his effects, on 
the seventh day of April, A. D. 1813—that he tarried 
there eight days, entei’ed into a copartnership in trade, 
hired a house and store, procured provisions for house
keeping—that he was absent from said Spencer about 
one month after the 15th day of April 1813, a part of 
the time in said Dorchester, and a part of the time in 
Boston, purchasing goods for his said store—that he 
then returned to said Spencer, and has resided there 
ever since. And the committee are unanimously of 
opinion that said Livermore had a constitutional right 
to vote at said election, and do accordingly report, that 
James Draper, jun. Esq. the sitting member, is cnti 
tied to a seat in this House.

Which is respectfully submitted.
N . T IL L IN G H A ST , p e r  o rd er.

J u n e  6, 1811—Bead and accepted.

N ote.-—By the Constitution, chap. 1, sec. S, art. 4—■“ every 
male person, being twenty-one years of age, and resident in any 
particular town in this Commonwealth for the space oi one year 
next preceding, having a freehold, &c.—shall have a right to 
vote in the choice of a representative or representatives for the 
said town.”

The words “ resident” and “ inhabitant,” in the State Con
stitution, are supposed, generally, to have the same meaning. 
It is so at common law. The question often arises—what con
stitutes a resident or inhabitant P

The opinion of the committee, which was confirmed by the 
House, in the above case, comes precisely within the description 
of a resident or inhabitant, given by Judge P e t e r s  o f  Pennsyl
vania, in the ease of The United States vs. The Tenelope—viz. 
“ An inhabitant, or resident, is a person coming into a place with 
an intention to establish his domicil or permanent residence, and 
in consequence actually resides : under this intention, he takes 
a house, or lodgings, as one fixed or stationary, and opens a store.
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er takes any step preparatory to business, or in execution of this 
settled intention.”—2 Peters’ Admiralty Decisions, 450,

The Constitution provides, that a person shall be considered 
an inhabitant “ where he dwelleth or hath his home.” W. Liv
ermore was considered, by the committee and House, as dwell
ing and having his home in Spencer, within the meaning of the 
Constitution, from the 7th day of April 1813, to the day of Mr. 
Draper’s election.

¿ If votes sufficient to change or prevent a majority are illegally 
received or rejected, the election is void.— So i f  electors vote 
twice, and render the majority uncertain.]

COMMONWEALTH OF MASSACHUSETTS.

JN  T H E  H O U S E  OF R E P R E S E N T A T I V E S .

June 7, 1814.
The Committee on Contested Elections, in the case 

of the remonstrance of William Baylies and others, 
inhabitants of the town of Dighton, in the county of 
Bristol, against the election of Leonard Hathaway, 
as a representative of that town in this House, report—  

That a town-meeting was legally holden in said 
town, on the ninth day of May last, for the choice of 
a repi’esentative to the present General Court—that 
the Selectmen of said town proceeded to receive votes, 
and did receive two hundred and fifty-four votes, and 
declared that Leonard Hathaway, the sitting member, 
had one hundred and twenty-seven votes, and N a
thaniel Wheeler one hundred and twenty-seven votes, 
and that there was no choice.

The committee further find, that the Selectmen re
ceived the vote of a Mr. Tubbs, and refused to re
ceive the vote of one Ebenezer T . Lincoln, which 
was for Nathaniel Wheeler, on the apprehension that
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lie had not the property required by the constitution, 
to entitle him to vote in said election. The commit
tee are satisfied that Mr. Tubbs was not legally qual
ified to vote in the said election, he not having been a 
resident in said town for one year next preceding ; but 
they are of opinion from an inventory of the property 
of said Lincoln exhibited, that he was constitutionally 
qualified to vote in the choice of a representative.

The committee further find, that on the declaration 
being made by the Selectmen, that there was no choice, 
they proceeded again to receive votes for a represent
ative, which, on being sorted and counted, were for 
Leonard Hathaway one hundred and thirty-six votes, 
and for Nathaniel Wheeler, one hundred thirty-four 
votes, and that Leonard Hathaway was declared 
chosen “ if the meeting was legal.” The committee, 
however, have strong reasons to believe, from the dep
ositions of sundry persons present at said meeting, that 
several persons voted twice, either intentionally or by 
mistake, at said last balloting, whereby it is rendered 
wholly 'uncertain whether the said Hathaway had a 
majority of the votes of the voters then voting in the 
said election. And inasmuch as it is thus uncertain 
from the foregoing statement, whether a majority of 
the legal voters present at said meeting, and voting in 
said election, were for the said Leonard Hathaway—■ 
ns well as fo r  the reasons first stated*—the committee 
ask leave to report, and do report, that the supposed 
election of the said Leonard Hathaway is void, and 
that lie is not entitled to a seat in this House, and that 
the same ought to be declared vacated.

All which is respectfully submitted.
N . T IL L IN ¿ H A S T , per order.

June 8, 1814— Read and accepted.
* See pjge 32—Western election.
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[ When a motion u that the town shall not send any representa
tive* is regularly made and seconded in town-meeting, the 
Selectmen are by law obliged to submit it to the discussion and 
determination of the voters.—I f  Selectmen refuse so to do, and 
order the voters to bring in votes for a representative or repre
sentatives, the election so made is void.]

COMMONWEALTH OF MASSACHUSETTS.

IN  T H E  H O U S E  OF R E P R E S E N T A T I V E S .

June 8, 1814.
The Committee on Contested Elections, in the case 

of the remonstrance of W illiam Coffin and others, in
habitants of the town of Nantucket, in the county of 
Nantucket, against the election of Micajah Gardner, 
as a representative of said town, in this House, re
port—

That a meeting was holden in said town on the 
seventh day of May now last past, for the choice of a 
representative or representatives from said town to 
the present General Court—That the proceedings at 
said meeting were orderly, until a motion was regu
larly made and seconded, that the town should not 
send any representative the present year, and several 
of the voters attempted to debate on that motion, 
which the Selectmen, by their chairman, prevented, 
by declaring that the meeting was not a meeting for 
debate, and that he could not receive the motion nor 
permit any debate to he had thereon—alleging that 
the motion was not contemplated by the warrant nor 
by the law—and precipitately left his seat and order
ed the voters to bring in their votes—That this refu
sal and conduct produced a very considerable degree 
of excitement in the meeting; the voters insisting 
upon their right to have the motion debated and de-
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cided, and the Selectmen persisting in their refusal. 
The committee further report, that while the voters 
were insisting upon their rights as aforesaid, the 
chairman of the Selectmen ordered the Sheriff of said 
county to read the riot act, which was read by him 
accordingly ; by w hich all the persons present were 
ordered to disperse—That there were about 400 per
sons present in and about the house, in which the 
meeting was held, about 200 of whom obeyed the 
command of the riot act—That while the riot act was 
reading, and after it was read, the Selectmen receiv
ed and continued to receive votes (which were given 
in a most singular manner, being handed from one 
to another, until they arrived at the ballot-boxes) 
and declared Micajah Gardner to be chosen by all 
the votes excepting one.

The committee further report, that the disorder and 
confusion, which took place at said meeting, are to be 
attributed solely to the unconstitutional and illegal 
refusal of the Selectmen to sustain the motion and 
hear debate thereon as aforesaid—That there wras no 
justifiable cause for ordering the riot act to be read; 
no riot existing at the time, nor any disorder, except 
what was produced by the conduct of the Selectmen 
themselves.

After the decisions of the House of Representatives,* 
and of the Supreme Judicial Court,! that the right to 
send a representative is a corporate right, vested in 
towns, which right, of course, it is at the option of a 
majority of legal voters present at a town-meeting for 
the choice of a representative to wave or exercise— 
the committee cannot but express their surprise that 
the Selectmen of Nantucket should have deprived 
the inhabitants of that town of that right.

* See page 45—Roxbury election. f  7 Mass. Rep. 525.
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The s it t in g  m e m b e r  Avas n o t p r e s e n t  a t s a id  m e e t 
in g ,  a n d  h a d  n o  c o n c e r n  in  th e  tr a n sa c t io n .

From the above facts, evincing that the meeting 
aforesaid was conducted b y  the Selectmen of said 
town in an unconstitutional and illegal manner, the 
committee report, that the supposed election of said 
Micajah Gardner as a representative from the toAVn 
of Nantucket to this House, on the seventh day of 
May now last past, was utterly void and of no effect, 
and that his seat be declared vacated.

All which is respectfully submitted, by order of 
the committee.

N . T IL L IN G H  A ST.

Accepted ; 95 in the affirmative. 6 in the negative..




