
SENATE. No. 2.

Commonwealth of Massachusetts.

In Senate January 6, 1827.
The Committee of the Senate on the Judiciary 

to whom was referred an order to inquire whether 
any amendments are necessary in the laws, giving 
jurisdiction in Equity to the Supreme Judicial 
Court, Report in part, a letter which they have 
received from the Honorable the Chief Justice of 
that Court for the information of the Senate.

JAMES T. AUSTIN,
For the Committee.

Read and accepted, and with the letter referred 
to, ordered to be printed.

Attest—PAUL WILLARD, Clerk•
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Boston, Jan. 4, 1827.
Dear Sir,

I think it will not be thought officious in me to 
suggest through you to the Judiciary Committee 
one or two existing inconveniences which may, if 
the Legislature see fit, be easily removed.

It will be recollected that from the year 1816 to 
the present time, several statutes have been pass
ed vesting in the Supreme Judicial Court jurisdic
tion over certain subjects, as a Court of Equity. 
The business of the Court under this new and im- 
portantpower is rapidly increasing in all parts of 
the Commonwealth. There are now pending in 
the several Counties ten or twelve bills in equity, 
all of them of considerable importance in relation 
to the matter in dispute, exceedingly voluminous 
in facts and evidence and some of them quite in
tricate in principle.

Most of them require a good deal of preliminary 
arrangement before they can be brought to a final 
bearing on their merits; so that interlocutory de
crees of various sorts, examination of accounts, &c. 
are indispensable. Bills recently filed in the Coun
ty of Franklin and elsewhere under the last stat] 
ute, giving jurisdiction on the subjects of partner-
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ships, tenancies in common &c. have opened a 
wide, field of inquiry, and will be attended with no 
little difficulty in the adjustment. At present, nei
ther the Court, nor any one Judge has any power 
over these subjects except in term time, for the ju
risdiction's given to the Court, not to the individ
ual Judges ; the necessary result is that on every 
step in the proceedings which requires notice or 
time to the adverse party, there must be a contin
uance, so that chancery suits under the present, ar
rangement promise to be as long lived as they are 
said to be from other causes in England. In other 
countries and states where there is a tribunal of 
this kind, it is considered to be always open, so 
that all interlocutory decrees may be passed as the 
necessity occurs, and thus the final hearing and ad
judication will %e expedited* Without doubt it 
will be hereafter found that a separate tribunal 
must be established for this subject of jurispru
dence, for it will be found that the ordinary busi
ness of the Supreme Judicial Court will be so im
peded by these tedious processes in chancery, 
that suitors in Common Law actions will be much 
delayed in their suits. As long as this jurisdiction 
shall remain where it is, I submit whether it is not 
expedient that authority shall be given to each 
Justice of the Court, in vacation, to hear all motions 
of a preparatory nature upon such notice as he may 
deem proper, and to pass all decrees thereon ex
cept final decrees, with liberty to the party, who 
may complain to have such decrees revised but 
without stopping the proceedings, at the next law
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terra of the Court in the County where the bill is 
pending, analogous to appeals from the orders and 
proceedings of Masters in Chancery.

It is now questionable I think whether the Court 
Jias power to appoint Masters in Chancery, with 
the authority belonging to that description of offi
cers, though they are convenient, if not necessary 
agents in thè administration of this, branch of juris
prudence. Hitherto appointments have been made 
under the power of the Court to appoint auditors 
in.civil actions, but it must beqbvious that if 2 or 3 
of the most suitable gentlemen of the bar in each 
County were selected for that office, permanently, 
subject to removal by the Court, they would be 
more likely to qualify themselves for the duties of 
such an office by study of the Chancery proceedings 
than they can be expected to be when appointed 
for a single case only, without any right to expect 
that any other will be committed to them. It will 
be recollected that this branch of jurisprudence is 
new to the profession in this State, and that great 
jurisdiction has been given to the Court, with little 
Or no previous technical knowledge of the subject ; 
so that a new study has been opened and become 
necessary for the judges as well as for the bar.

It is also submitted whether as there is nothing 
in the fée bill which by analogy will serve as a 
guide for those who are employed as masters, and 
as the duty will be quite various in point of time 
and labour, whether there should not be discretion



ary authority in the Court to allow such compen
sation as may be proper for each case; nnd wheth
er also, as the duty of recording Equity proceed
ings, which are always extremely voluminous, has 
devolved upon the Clerks, in addition to the usual 
duties of that office, there should not be authority 
in the Court to fix the fee for such records accord
ing to the degree of labour they may require, 
with such limitations as to the price, per page, as 
the Legislature shall think proper.

These suggestions are made from a sense of du
ty, on account of the important bearing of this new 
jurisdiction, the extent and practical operation of 
which can hardly be imagined by those who have 
not been in situations to see and feel it.

One either subject I beg leave to mention. I 
have always considered the rule of the Common 
Law, by trhich all writs and suits in real actions 
are abated by the death of the demandant or one 
of the demandants, as harsh and unnecessary. 
There seems to be no reason why in such actions, 
the heirs may hot come in and continue the suits 
to final judgment, as well as Executors and Ad
ministrators in personal actions. The expense in
curred may thus be saved, and the final decision 
hastened, and if necessary the declaration may be 
amended, or a suggestion made on the record, to 
comport with the existing state of the title. Al
though alterations of practical rules should spar
ingly be made, yet, it is the part of wise men to
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profit by experience in order to bring the course of 
administration of justice as near to perfection as possible.

With great regard and respect, yours 
ISAAC PARKER.
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