
SENATE. No. 30.

Commonwealth of Massachusetts.

In Senate, .March 5th, 1827.
Ordered, That Messrs. Austin, Grennel, and 

Marston, be a Committee to consider, whether the 
seat of any member of this Board, has become va
cant by reason of the election of any such member 
to any place, or office, under the Government of 
the United States.

Attest, PAUL WILLARD, Clerk.



Commonwealth. of Massachusetts.

In Senate, March 7, 1827.
The Committee who were appointed to consider, 

whether the seat of any member of this Board has 
become vacant by reason of the election of any 
such member to any place, or office, under the 
Government of the United States, have attended 
to that subject, and respectfully

' REPORT :
That, the Honourable Joseph Richardson, now a 
member of this Board, for the County of Ply mouth, 
at the meetings of the qualified voters, on the first 
Monday of November last, in the District of Ply
mouth, received a majority of the votes of said 
District, for a member of the House of Represen
tatives in the Congress of the United States, and 
that a certificate of his being so elected was issued 
His Excellency the Governor, by and with ad
vice of Counsel on the day Qf January last,
and was received by said Richardson, within one or 
two days after its date.

The Committee do not find, that said Richardson 
has done any thing indicative, either of his accept-
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ance or refusal of the office to which he has been 
elected; and they are not aware, that any communi
cation announcing the acceptance of persons elected 
to the House of Representatives, is ever made to 
any Department of the Government of the United 
States, until the person so elected, appears at the 
time of the meeting of Congress to take the oath 
of office, required by the Constitution of the United 
States ; nor do they find, that any communication 
of any kind is usually made to the Government of 
this State, by the person elected, after receiving 
official notice of the fact.

The provisions of the Constitution of this Com
monwealth, applicable to the subject, are first, the 
2d Section, of the 6th Chapter, in which it is de
clared, “ That no person holding the offices therein 
enumerated, shall at the same time, have a seat in 
the Senate, or House of Representatives; but their 
being chosen, or appointed to, and accepting the 
.same, shall operate as a resignation of their seat in 
the Senate, or House of Representatives, and the, 
place so vacated shall be filled up.’’

An office under the authority of the Government 
of the United States is not among those enumerat
ed, nor indeed could be, as the Constitution of this 
Commonwealth was adopted anterior to that of the 
United States ; yet, sundry cases have occurred, 
in which the seat of a sitting member has been de
clared vacant, because of his acceptance of an 
office under the Government of the United States; 
in other cases, a different rule lias prevailed. Of
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the former may be mentioned the decision of the 
Senate, vacating the seats of the Hon., John L. 
Tuttle, and Hon. E. W. Ripley, in 1812, because of 
their being officers in the army of the United 
States. Of the latter is the case of the Hon. James 
Lloyd, who was elected a Senator in the Congress 
of the United States, in June, and signified his ac
ceptance on 11th November 1808. On the 13th 
of that month the Senate ordered a committee to 
enquire if any vacancies existed in that Board.— 
The committee subsequently reported that Mr. 
Lloyd had accepted the appointment of Senator in 
Congress, but that there was no provision, which 
expressly disqualified him from retaining his seat 
in the Senate ; and the Senate, after discussion, de
termined that his seat was not vacant, notwith
standing his acceptance of the office of a Senator 
of the United States.

The 8th Article of the Amendments of the Con
stitution provides that no person holding any office 
under the authority of the United States shall at 
the same time have a seat in the Senate, or House 
of Representatives of this Commonwealth.

The Committee are unanimously of opinion that 
the place of a member of the Congress of the Unit
ed States is an office under the authority of the 
United States within the meaning of the amend
ed article of the Constitution of this Common
wealth. If therefore the Honourable Mr. Richard
son is now a member of the Congress of the Unit
ed States, his seat at this board is vacated.
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The question then presents itself, when does a 

citizen, constitutionally designated to become a 
member of the House of Representatives of the 
United States, begin in contemplation of law to hold 
that office.

It is observable that by the Constitution of 1780, 
the vacating of a former office is made to de
pend on.being chosen or appointed to and accept
ing anotherand that this phraseology is changed 
in the amendment of 1820, which provides that one 
office shall become vacant when a person is “ hold- 
ing>'> another declared to be incompatible.

Does this change of language import a different 
meaning ? The Committee think it does not. They 
are of opinion that the amended article Avas intend
ed to define more particularly the offices declared 
to be incompatible and for that purpose only.

By the original Constitution the acceptance of a 
second office incompatible with a former one va
cated that former one; by the amended article the 
“ holding” such second office vacates the former,, 
and your Committee know no other criterion by 
which to determine whether a man holds an of
fice to which he may be called, than to ascertain 
whether he has accepted it. He holds an office 
when he has been constitutionally elected or ap
pointed and has accepted, but not until each of 
these circumstances has occurred.

The duties of a public office may not be impos
ed on a citizen without his consent. The election 
by his fellow citizens does not invest him with its



authority or emoluments; to their election must 
be added his consent.

A Judge of the Supreme Court cannot at the 
same time be a member of either branch of the 
Legislature. The legal voters of the County or 
.Town in which he- resides may indeed give him a 
majority of votes and-the returning officers might 
issue a certificate of his election ; but it still re
mains with him to say whether he will accept the 
election* and vacate his seat on the boards, or wall 
retain his seat there, and refuse the offer thus 
made to him.

It must be so in all cases. The candidate elect 
cannot be considered to hold, the office, until he 
accepts it.. - 0

Your Committee are not disposed to maintain 
that this acceptance must be made in writing or in 
any other particular form. They concede that it 
may be manifested as well by actions as declara
tions ; but are of opinion that it must be done de jac- 
to, and that a present intention to accept at a future 
time is not such an actual acceptance as is requir
ed by the terms of the Constitution.

The right of every citizen to elect and to be ê  
lected to public office is a political right under our 
forms of free governments, which can be restrain
ed only by the positive enactments of the people 
in their Constitution; and may not be restrained 
by implication however reasonable in the opinion 
of any class of the community it may be that a fur
ther restraint would be for the public good.



Your Committee have not therefore inquired 
what may be Mr. Richardson’s intentions when the 
time shall arrive in which they must be manifest
ed.

In a government like ours when a man permits 
his name to stand before the public as a candidate 
for the honors of the people, there is an implied 
promise to-accept the distinction, if it .should be 
conferred upon him. Exceptions have occurred; 
but if they had not, it is sufficient to say that the 
expectations of the people are not acts of the elect
ed officer. He may or may not disappoint them, 
at his pleasure and on his own responsibility. Un
til he has accepted the office he does not hold the 
office, and may therefore continue to hold any oth
er which he had previously filled, 
c The time allowed for the acceptance of a new 
office, and the exercising an incompatible office 
¿hiring the intermediate term without objection has 
been extended to indefinite periods.

On the 28th of May; 1803, the Honourable Rob
ert T. Paine, then a Judge of the Supreme Judi
cial Court, was elected a Counsellor and notified of 
his election. He remained on the bench in the 
discharge of the duties of his office and received 
his salary as a Judge until the 13th of January, 
1804, when he took the oath of office and thereby- 
vacated his former station.

The term of office for which he was elected com
menced on the day of his election, but his authority 
under it began only at his acceptance. He had ex-
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ercised the duties of an office incompatible with 
the duties of a Counsellor after his election; which 
fact must have been known to the Legislature who 
nevertheless assembled without objection to in
duct him into the new office.

On the 12th of June, 1830, the Honourable Eli
jah H. Mills wras elected a Senator in the Congress 
of the United States to supply a vacancy then ex
isting, and continued to hold his station as Speaker 
of the House of Representatives of this Common
wealth until its adjournment on the 17th.

No case within the knowledge of the Committee 
has occurred in this Commonwealth since the a- 
mendment of the Constitution in 1820.

Some light on this interesting question may 
however be derived from the judgment of the House 
of Representatives of the United States. By the 
Constitution of the United States, |  no ' person 
holding any office under the United States shall be 
a member pf either House during his continuance 
in office.” If therefore after a person became a 
member af Congress he held an office under the 
United States he would cease to be a member of 
Congress.

On the 19th December, 1810, Mr. Herrick was 
appointed Attorney of the United States for the 
District of Ohio, which office he accepted and held 
until the 29th November, 1817, when he resigned 
it. In October 1816, he was elected one of the 
Representatives of the State of Ohio for the 15th
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Congress. On the 15th of September, 1817, the 
Governor executed a certificate of Mr. Herrick’s 
election according to the law of Ohio, which he re
ceived about the 30th of the same month. Mr. 
Herrick therefore continued in office almost nine 
months after the 4th of March of the political year 
for which he was elected and two months after re
ceiving his certificate of election. Of course, if he 
became a member of Congress on the 4th of 
March, or on receiving of his certificate, he after
wards vacated such membership by exercising an 
office under the authority of the United States.

This case was made the subject of particular in
quiry. The Committee of Elections on a memo
rial contesting his seat, reported in favor of his 
right to retain it. The Committee of the whole 
House reversed that report, but the House disa
greed to the report of the Committee of the whole, 
affirmed the report of the Committee of elections 
and maintained the right of the sitting member.

The effect of this decision is to establish the po
sition that a person elected a Representative in 
Congress does not hold the office of a Representa
tive in Congress until the House to which he is 
elected is organized as such under the constitu
tion.

If the principles established in this deliberate 
decision of the House of Representatives of the 
United States are considered as the law of the 
land it is manifest that the Honourable Mr. Rich-
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ardson does not now hold any office incompatible 
with his seat at this board.

The Committee know of no other case in which 
any doubt could exist, they therefore report that 
there is not any vacancy at this board.

JAMES T. AUSTIN,
For the Committee.


