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H. R .... No. 11. 

In the year of our Lord one thousand eight bun-
. dred and twenty-eight. 

AN ACT, 

·To establish Coitnty Commissioners, and to repeal 

the sei,eral acts establishing the Courts of Sessions, 

and in addition thereto, and the act establishing 

Commissioners of Highways . 

1 SEc. 1. BE it enacted by the Senate and House 

2 of Representatives in General Court assembled, . 

S and by the .authority of the sarne, That the act 

4 entitled " an act to -establish Courts of Sessions" 

5 passed on the twentieth day of F ebruary, in th(J 

6 year of our Lord one. thousand eight hundred and 
1 

, 



7 nineteen,also the act in addition thereto, passed 

8 on the twenty-first day of February in the year of 

9 our Lord one thousand eight hundred and twenty. 

10 Also the act entitled " an act increasing the 

11 number and extending the powers of Justices 

12 of the Courts of Sessions" par1sed on the sixth 
13 day of February in the' year of our Lord, one 

14 thousand eight hundred and twenty two-also 

15 the act entitled " an act in addition to an act 

] 6 directing the method of laying out highways," 

17 passed on the fourth day of March in the year' 

18 of our Lord one thousand eight hundred and 

19 twenty six, be and the same are hereby repealed. 

20 Provided however, that this act shall in no way 

21 affect any high-way already adjudged by the 

22 Commissioners of Highways for any county, to 

23 be of common convenience and necessity, or 
24., any highway already laid out, or supervised 

25 and established, altered or discontinued by said 

26 Commi;sioners, whether the same be worked or 

27 not, or any contract by said Commissioners or 

28 their di rection entered into, or any liability 

29 incurred, or rights accrued, under the same, 

30 but the same and the remedies for enforcing 

31 them shall remain as if this act had not been 

32 passed.-And pro,vided also, that wherever the 

33 said Commissioners shall have actually com• 
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84 menced, or contracted for, the working of any 
35 highway laid out, they shall proceed and com-

36 plete the same and enforce said contract as 

37 if this ac_t had not., been passed. ~ And the 
38 said Commissioners shall be entitled to receive 

39 from the treasuries of their respective counties, 
, 40 whatever sum or sums o( money may now or 

41 hereafter be due to them, for services performed 

42 under the act directing such services, when 

4.3 they have not a legal and just claim to receive 
44 the same from any other source. 

\ 

• 

1 SEc. 2. Be it fitrther enacted, T hat for each 
2 county in the Commonwealth, except the Coun-

3 ty of Suffolk, there shall be appoin te1 and com
·4 missioned by His Excellency the Governor, by 

5 and with the advice and consent of the Council 
6 to hold their office for ye'lrs 
7 unless sooner removed by the Governor and 
.8 Council, three persons to be county Commis--

9 sioners for the county, w~o · shall be sworn to 

10 the faithful discharge of the duties of their office, 

11 and one of whom shall be desigl'lated as Chair-
12 ma_n by his Commission. · And any vacancy 

13 by death, resignation, or otherwise shall be 

14 filled by the Governor and Council. 
1 SEc. 3. Be it fitrther enacted, That the said 

.2 Cou.nty Commissionersshallmeetin their respec-

' 
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3 tive counties, for the discharge of the duties of 

4 their office, at such times and places as the seve-

5 ral Courts of Sessions are now by law required to 
6 meet. And the clerks of the Courts of Sessions \ 

7 within the several counties, shall be clerks of 
8 said county Comrniss,ioners. 
1 SEc. 4. Be it further enacted, That from an~ 

2 after the passing of this act, the said County 

3 Commissioners, in their respective counties, 
4 shall have, exercise, and perform all the powers, 
5 authorities, and duties, which before and until 
6 the passing of this act, the several Courts of 

7 Sessions have by law had, exercised, and per-

8 formed. 

1 SEc. 5. Be it furt[ier enacted, That all peti-
2 tious, recognizances, warrants, orders, certifi

S cates, reports, and processes made to, pending in, 
4 taken for, or continued or returnable to, the 

5 Courts of Sessions in the several counties, shall 

6 be returnable to, proceeded in and determined by 

7 the respective County Commissioners, within 
, 8 and for the same counties, at their meeting 
9 which shall be next holden after the passing of 

10 this act. And all petitions, recognizances, 

11 wanants, orders, certificates, reports, and pro-

12 cesses, which shall hereafter be made or taken, 

1 3 shall be made and taken to the County Commis-
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14 sioners, within their respective counties, at theil' 

15 meeting, which sha!l be holden next after the pas-

16 sing of this act, in the same manner as they would 
17 have been made and taken to the said Courts of 

18 Sessions, if this act had not been passed. 

1 SEc. 6. Be it further enacted, That all business 
2 relating to the laying out, alteration, or discon-

3 tinuance of any highway or common road, 

4 now pending before the Commissioners of High-

5 ways, in the several counties, together with all 

6 papers documents and plans relating thereto, 
7 excepting those relating to contracts for making 
8 highways, where the same have been actually 

9 commenced or contracted for, shall be by said 

10 Commissioners of Highways tr:..:nsferred to the 

11 county Commissioners in their respective coun-
12 ties, who shall proceed thereon according to the 

13, provisions of this act. And wherever any high-

14 way is already laid out or ,altered in any county, 

15 which it would be the duty of such county to 

16 make, under the provisions of law, and the 

17 working of the same, is not already commenced 

18 by said Commissioners of highways, or by them 
19 contracted to be made, it shall be the duty of 

20 said' County Co~missioners, to do and perform 
21 all the acts, in relation to the making of the 

22 same, which it would be incumbent upon the 

' 
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23 said Commissioners of Highways lo d~ a'.fid 
24 perform, if this act had not been paseed: 

I SEc. 7. Be it further enacted, That whenever· 

2 a pe tition shall be presented to any county com-

3 mis::lioners, for the laying out, alteration or dis-

4 continuance of any ~ighway or common road, 

5 the said Co missioners shall cause a copy there-

6 of to be served upon the clerk of the town or' 

7 towns, within which the said laying out, altera-

8 tion, or discontinuance, is prayed for, thirty 

9 days, at least, before any view or' th~ premises, 

10 or any hearing or adjudication thereon. And 

, 11 shall also give such other notice to all persons 

12 interested therein, either by causing a copy 

13 thereof to be published in some newspaper 

14 printed in the county, three weeks successively, 

·15 the last publication to be fourteen days at least 

lq before such view, hearing or adju ication, or by 

17 causing copies of said petition, or abstract con-

18 taining the substance thereof, to be posted up in 

19 two public places in each of the sai1 towns four-

20 tee n days before said view, hearing, o_r adjudi-

21 cation. And it shall be the duty of said County 

22 Commissioners to view the premises in all cases, 

23 when thereto requested by the petitioners, and 

24 in all other cases, when the said Commissioners 

25 shall deem a view expedient and proper, first giv-
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26 ingnotice to all persons, and corporations inter-

27 ested, of the time and place of such view. And 

28 · after hearing the parties at the time of such 

29 view, or at their next regular meeting, as they 

SO shall judge expedient, they shall at said next 

SI regular meeting, or as soon as may be thereaf-
32 ter, consider, and adjudicate upon, the,comrnon 

33 convenience and necessity, of laying out, alter-, 
• 34 ing or discontinuing the said highway or road. 

35 And when they shall order any highway or road 

36 · to be laid out or altered, the said County Com-

37 missioners shall perform all the duties by law re-

38 quired of committees for laying out highways ; ,, 

S9 and they shall also determine, and specify in 

40 t~eir return of said laying out or alteration, the 

• 41 manner, in which the highway or road, so laid 

42 out, or altered, shall be made, an<l the time or 

43 times \Vithin which the same shall be cornple

. 44 ted. And if, after the establishment of said 

45 highway or Foad by said Commissioners at their 

-46 regular meeting, the tuwn or towns whose duty 

47 it is to make the same, shall not within the time 

4,8 or times, and in the manner by said Commis-

49 sioners prescribed, complete the same to the 

50 acceptance of said Commissioners, the said 

51 Commissioners shall as soon as may be, cause 

52 the same to be completed, and at their next re-

'-
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53 gular meeting shall order the expenses and 

54 charges therefor to be paid out of the county 

55 treasury, and shall order notice thereof to be 

56 given to the town or towns so delinquent, and 

57 the part thereof each town is to pay, and if the 

58 town or towns so delinquent, do not before the 
59 next regular meeting of s'aid Commissioners, 

60 pay their proportion of said expenses and charg-

61 es, with ten per cent per annum interest there-

62 on, from the time the same a re ordered to be 

63 paid from the county treasury, the said Com-

64 missioners shall issue a . warrant · or warrants 

65 for said sum or sums, including interest at the 

66 samB rate, against said town or towns, to be col-

67 lected as other warrants, and paid into the coun

-68 ty treasury. 

1 SEc. 8. Be it further enacted, That whenever 

2 the County Commissioners of any County shall 

.S lay out, or alter, and establish any highway or 

4, common road, which they shall judge will be of 

5 general use and im,portance to the public, they 

.6 shall have power, if they see fi t, to order and 

7 direct that a sum not exceeding one half part of 

.8 the whole expense of maki'ng said highway or 

9 road, shall be paid out of the county treasury, 

W specifying the proportion thereof to be paid to 

11 each town, by law liable to make the same, if 

I 

• I 
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12 more than one. And when any town, to which 

ll3 such allowance is made, shall have completed 

14 their part of such highway, to the acceptance 

15 of said Commissioners, the said Commissioners 

16 shall give them a certificate thereof, which be · 

17 ing produced to the county treasurer, he shall 
18 pay to said town the -sum so' allowed them. 

1 · SEc. 9. Be -it .Jurttiet ·enacted., 'That, for each 

2 'of the counties in the Commonwealth except 

~ the county of Suffolk, there ::;hall be appointed 

4 and commissioned in the manner prescribed ·in 

5 the second section of this act, two _persons to 

6 act as special County Commissibners, wbo shall 

7 be sworn to the faithful discharge of the duties 

8 of their office. And whenever the standi11g 

9 Commissioners of any county shall be unable to 

IO hear and determine any matter or thing, pend-

11 ing before them, at any regular ineeiing of said 

12 Commissioners, the cam;e thereof shall be as-

13 signed on the record, and a summons shall i~sue, 

14 requiring one or both of said special Cornmis-

15 sioners, as the necessity of the case may re-

16 quire, to attend upon the meeting of said Com-

17 missioners at the time and place_ therein set 

18 forth. An4 wheneter the standing Cornmis-

19 · sioners, shall be required to v.iew the pre t1 iises 

·20 on any petitio11 to lay out, alter, Ol"_ discontinue. 
2 
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21 any highway,·or to lay out or alter any highwa)'1 

22 or to do any other matter or thing prescribed by 

23 law for them to do, at any other time, than at a 

24., regular meeting of said Commissioners, and 

25 there shall be a vacancy in their number, or any 

26 one or more of them shall be unable to act there-
' 

27 in, such of said standing Commissioners as are 

28 able so to act, shall in writing notify and sum-

29 mon one or both of said special Commissioners1 

30 as the necessity of the case may require, to at-

31 tend the meeting of said Commissioners at the 

32 time and place therein set forth. And the said 

33 special Commissioners, when attending to the 

34 duties of their office, shall have the same power 

35 as the standing Commissioners. 

1 SEc. 10. Be it further enacted, That for all · ,, 
2 services performed by said standing Commis-
3 sioners, or said special Commissioners, each of 

4 them shall receive at the rate of one dollar and 

5 fifty cents for every ten miles actually travelled • 

6 by them in the discharge of the duties of their 

7 office, and three dollars per day for all time 

8- spent by them on said duties, provided, they 

9 shall not receive pay per day and for travelling 

10 at the same time. 

1 SEc. 11. Be i1/urther enacte~, That no peti-

2 tion for the laying out, alteration or discontlnu-

-
I 
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3 ance of any highway or common road, or for a 

4 jury in relation thereto, or in consequ~nce there: 

5 of, shall be proceeded upon, by the County Com-

6 missioners of any county, until the petitioner or 

7 petitioners, shall cause a sufficient recognizance 

8 to be given to the county, with such surety as~ 

9 the said Commissioners shall accept, to pay all 

10 the costs made in pursuance thereof, in case such 

11 petition shall not prevail. And in case .. mch 

12 highway or road shall be finally laid out and es-

13 tablished, altered, or discontinued, all the ex-

14 penses of the Commissioners, and of the view, 

15 and of the laying out, or alteration, and all da-

16 mages allowed for the laying out, alteration, or 

17 discontinuance, shall be paid out of the county 

18 . treasury. And in case the said highway or roacl, 
19 shall not be finally laid out, and established, al-

20 tered, or discontinued, all the said expenses shall 

21 be paid by the person or p-e1:sons recognizing 

22 therefor as aforesaid. And if the same are not 
' 

23 so paid, they shall be paid from the county trea- ' 

24 sury. And on the neglect or refusal of the per-

25 son or persons so recognizing, to pay the same, 

26 after due notice given, the said commissioners 

27 shall issue a warrant against him or them, for 

.28 the amount of said expenses, with the costs of 

29 the notice and warrant, to be collected as other 

.. 

/ 

... 
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30 warrants, and the money -paid into the county 

31 treasury. 

1 SEc. 12. Be it further enacted, That no peti-

2 tion for a jury in relation to the locating, alter

s ing or discontinuing any highway, or to the es-
4 timating damages, o'r for a committee, if the 

5-, parties agree thereupon, shall be sustained, un-

6 less it be in behalf of a person or persons, cor-

7 poration or corporations, over whose-lands the 

8 road laid, altered, or discontinued, shall pass, or 
I 

9 in case of such discontinuance, adjoining whose 

10 lands the road discontinued passes, or unless it 

11 is presented as soon as the regular meeting of 

12 the Commissioners, at which such laying out 

13 alteration ·or discontinuance is established. And 

14 such Jury shall in all cases consist of six per-
15 sons, and no more, and their verdict, on the 

16 report of a committee agreed upon, shall 

17 be returned at the meeting of the Commis-

18 sioners next after the same is ordered, or the 

19 same shall be set aside, unless for good cause 

20 shown, the said Commissioners should allow the 

21 same to be returned at the next succeeding 

'22 meeting. And whenever such petition is pre-

23 sented, the said Commissioners shall ex-officio, 
24 take notice thereof, in behalf of- the county, 

25 without further notice to the county, and they 

' 



13 

26 shall have power, in behalf of the county, to 

27 ::igree with the petitioners to substitute a Com- / 

28 rnittee in the place of the jury prayed for ; and 

29 shall, if they see fit, appoint some person to at-

30 tend upon such jury or committee as agent of 
31 the county, who shall be allowed therefor, at the 
32 same rate, as is allowed to' said Commissioners, 

33 for their services, and to. be paid in the same 

34 way. And it shall be the duty of the sheriff sum-

35 mouing such jury, or of such committee, if so 

36 substituted, to give the said agent seasonable 
37 notice of the time and place of their meeting. 

38 And, if said jury or committee shall not alter 
\ 

39 said way, or increase the damages, the costs 

40 incurred in pursuance thereof, shall be paid in 

41 the same way as is provided in the eleventh sec-
42 tion of this act, by the person or persons recog-

{ I 
/1,3 nizing therefor as aforesaid; otherwi~e the costs, 

44 and all increase of damages shall be paid by the 

• 45 county. An<l whenever the said Commissioners 

46 shall order a jury, or committee agreed upon, to 

47 consider and report upon the laying out, altera-
48 tion, or discontinu}rnce of any highway, the way 

49 so laid out or altered, shall not be opened or 

50 worked, and the way so discontinued shall not 

51 be closed up, until after the meeting of the ,Com-

.5;2 mi~sioners, at which the verdict of such jury or 
\. 
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53 report of such committee is by the ptov1s10ns 

54 aforesaid returnable. And in such case, the 

55 said _Commissioners may allow such further time, 

56 as they shall judge reasonable, for the town or 

57 towns by law liable therefor, to make and com-

58 plete said highway. 

1 SEc. 13. Be it further enacted, That no peti-

2 tioi:i shall be sustained by any C:ounty Commis-

3 sioners, to discontinue any highway or common 

4 road, within three years from the establishment 

5 of the laying out or alteration of the same, unless 

6 such petition shall set forth some material change 

7 of circumstances, which has tal~en place since 

8 the establishment thereof; and the same shall 

9 not be granted within that time, unless satis-

10 factory proof of such material change of circum-

11 stances, is gi•;cn to the Commissioners to which 

; -

I 

12 the same is preferred. 1 
1 SEc. 14. Be it further enacted, _That when 

2 pursuant to the statute in that behalf provided, • 

3 application shall be made to any County Com-

4 missioners, to lay out a private or town way, 

5 which the selectmen of a town have unreason-

6 ably neglected or refused to lay out, or the town 

7 have unreasonably neglected or refused to ap-

8 prove and allow of, or when a petition shall be 

· 9 preferred to said Commissioners for the discon-
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10 tinuance of any private or town way, before 
11 any proceedings had thereon, the petitioner or 
12 petitioners shall cause a like recognizance to be 
13 given to the county, as is herein provided in re-
14 gard to common highways, and the same pro-
15 ceedings may be had thereon. And the said 

16 Commissioners shall cause the same notice to 
17 be give11 of the pendency of said petition, as in 
18 case of common highways, and shall view the 
19 premises if they deem a view expedient and 
20 proper, first giving notice of such view as in. 
21 case of common highways, And when they 
22 shall order a private or town way to be laid out, 
23 it s~all be done by said Commissioners as herein 
24., before prnvided in regard to common highways. 

l\ir. Thayer, of B. moves the following amendment, which is also 
ordered to be printed : 

Strike out, in those parts of the bill, wherein the 
Commissioners are to be appointed by the Gover
nor and Council, and insert-" to be chosen by the 

inhabitants of each county, qualified to vote in town 

a.ff airs;" and . also insert, that " the choice shall be 

made at the ann1ial meeting of March or April." 

... 
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