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To the Honourable Senate
and House o f Representatives.

I herewith transmit a Report of the Commis
sioners, appointed pursuant to a Resolve o( the 
26th of February, 1828, upon the claim of William 
Simpson against the Commonwealth, which pre
sents a statement of facts, and results in an ex
pression of the unanimous opinion of the Commis
sioners, that, no compensation, indemnity, or pay
ment is due, in laio or equity, from this Common
wealth to the Petitioner.

LEVI LINCOLN.
Council Chamber, February 12th, 1829. ,

In Senate, Feb. 12, 1829.
Read and with accompanying documents, com

mitted to the Committee on Claims; Sent down 
for concurrence.

PAUL WILLA&D, Clerk.



Com m onwealth o i «Niassaehusetta.

REPORT
O f the Commissioners appointed to consider the 

claim o f William Simpson, Feb, 10, 1829.

To His Excellency the Governor and to the Hon
ourable the Senate and House of Representa
tives of the Commonwealth of Massachusetts, 
in General Court assembled.

The undersigned, Commissioners appointed by 
His Excellency the Governor, in pursuance of a 
Resolve made and passed on the sixth day of Feb
ruary last, and whose powers under said Resolve 
and Commission were extended and continued in 
force, by a Resolve made and passed on the 11th 
day of June last, “ to enquire into and decide up
on the claim set forth in William Simpson’s peti
tion, whether any, and if any what compensation, 
indemnity or payment is due in law or equity from 
the Commonwealth of Massachusetts to said 
Simpson, and to report a statement of facts in re
lation to said claim, and the reasons why the same 
or any part thereof ought, or ought not to be al-
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lowed and paid by the Commonwealth,” having 
given notice to the Attorney and the Solicitor 
General, and to Jonathan Simpson, the representa
tive and authorized agent ot said William Simp
son, of the time and place of meeting for the pur
pose of hearing and considering the matters so re
ferred to us, three weeks previous to the time of 
such meeting, and having been attended by the 
Attorney and Solicitor General in behalf ot the 
Commonwealth, and by the representative and 
council of the petitioner, having fully heard and 
considered the allegations, proofs and observations 
of both parties, in relation,to the subject so refer
red to us, do thereupon submit the following Re
port :—

The Commissioners find, that the claim of the 
petitioner is founded upon a certain note or docu
ment of which the following is a true copy, viz :

“ O Province of Massachusetts Bay, No. 15.— 
The eighth day of May, A. D. 1774. Borrowed and 
received of Jonathan Simpson, Rsq. the sum of 
fourteen hundred and twenty eight pounds for the 
use and service of the Province of Massachusetts 
Bay, and in behalf of said Province I do hereby 
promise and oblige myself and successors in office 
of Treasurer to repay the said Jonathan Simpson, 
or to his order the twentieth day of June, A. D. 
one thousand seven hundred and seventy five, the 
aforesaid sum of fourteen hundred and twenty
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eight pounds in Spanish Mill Dollars, at six shil
lings each-—or in the several species of coine d Sil
ver and Gold enumerated iri an act made and pas
sed in the 23d year of his late Majesty King 
George the second—Intitled an Act for ascertain
ing the rates at which coined Silver and Gold, 
English half pence and farthings, may pass within 
this Government, and according to the rates there
in mentioned, with interest annually at five per 
cent.”
¿01428. Signed,

II. GUAY, Treasurer.
JAM ES PITTS, )
THOMAS CUSHING, > Committee.
SAMUEL ADAMS. )

The Commissioners do further find that the said 
promissory Note was duly made am! delivered by 
Harrison Gray, Treasurer of the late Province of 
Massachusetts Bay, who was lawfully authorized 
to make the same, that it was so made, for a just 
debt, to the amount therein named, equal to four 
thousand seven hundred and sixty dollars, of the 
present currency of the United States, to Jona
than Simpson therein named ; that the said Jona
than Simpson never endorsed or otherwise assign
ed or parted with his interest in this note, that he 
retained it when he went to England, as herein
after stated and till his death ; that he made his 
will whereby the petitioner, William Simpson, was
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appointed his executor, that the said will was duly
proved in England, that a copy thereof was duly 
filed in the Probate office for the county of Suffolk, 
in this Commonwealth, thereupon that letters tes
tamentary upon the said will, for this Common
wealth, were granted to the petitioner William 
Simpson, and that he is in this respect, competent 
to collect, demand and receive all debts due to the 
testator in this Commonwealth.

They further find that the Commonwealth has 
succeeded to all the rights, and become responsi
ble for all the obligations of the late Province of 
Massachusetts Bay. They further find that the 
said William Simpson, executor has made frequent 
applications to the Legislature, by petition for the 
payment of said Note, namely in 1792, in 1794, in 
1802, and in 1824, but no provision h<ts ever been 
made by the Commonwealth for the payment of 
the same.

The Commissioners do further find that the 
said Jonathan Simpson, was a resident inhabitant 
of the Province of Massachusetts Bay, at the com
mencement of the revolution, being a Merchant 
in Boston, that after the 19th April, 1775, he ab
sented himself, and withdrew from this State, ad
hered to the King of Great Britain and went to 
England and remained there, and continued and 
maintained his allegiance to the King of Great 
Britain till his death which happened in Bris
tol, in the year 1795.
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That before the passing of the Absentee Act, so 
called, hereinafter mentioned, to wit, in the year 
1777, an Act was passed to prevent the waste, de
struction and embezzlement of the estates of Ab
sentees, and to provide for the payment of their 
just debts out of their estates, by the provisions of 
which Act the Judges of Probate in the several 
Counties were authorized to appoint Agents to 
collect, demand and receive, all debts due to such 
Absentees, with the usual powers of administra
tors, and directing that, after the payment of the 
debts of such Absentees, the surplus of their es
tates, if any remained, should be paid into the 
Treasury of the Commonwealth, but declaring no 
forfeiture of such property. That on the ‘29th 
January, 1779, Letters of Agency, pursuant to the 
provisions of that Act, were issued by the Judge 
of Probate for the County of Suffolk, on the es
tate of the said Jonathan Simpson, as an Absentee, 
and Thomas Bulfinch, of Boston, Physician, was ad
mitted as Agent of the estate of said Simpson, and 
gave bonds with sureties for the faithful discharge 
of that tru s t; that on the 9th June, 1784, the said 
Agent settled an account at the Probate Office, 
embracing a few small items, that it doth not ap
pear that the said Agent ever called on the Com
monwealth for the payment of the said note, or 
that he ever had the possession thereof.

The Commissioners do further find, that by the 
Act of this State, called the Absentee Act, passed
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10th April, 1779, it is provided, that every inhabi- 
ant of the late Province of Massachusetts Bay, 
vho, since the 19th April, 1775, had adhered to 
he King of Great Britain, or withdrawn from this 
state into any place under the acknowledged do- 
ninion of the King of Great Britain, should be 
;aken and deemed to have freely renounced all 
sivil and political relation to the United States, 
md be considered an alien. And in and by the 
said Act it was further provided, that all the goods, 
chattels, rights and credits, of which any such per
sons was possessed, should escheat, enure and ac
crue to the sole use and benefit of the government 
and people of this State, and evere accordingly, by 
the said Act, declared so to escheat, enure and ac
crue. That it was further provided by said Act, 
that in regard to real estate, certain jud clal pro
ceedings should be had, as therein specified, in or
der to the confiscation of such real estate. That 
a provision was made for the payment of the debts 
of such Absentees out of the proceeds of their 
said estates ; that a provision was made for certain 
allowances to ceitain poor relations of such Ab
sentee, to be made by the Judges of Probate, hav 
ing the right to appoint Agents for such estates.— 
That a subsequent Act, passed March 2, 1781, to 
provide for the payment of debts due from conspi
rators and Absentees, and for the recovery of debts 
due to them, it was among other things provided, 
that all debts due to such Absentees by bond, note
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or other assignable specialty, and when such sp 
cialty was in the possession of such Agent, raigh 
be sued for and recovered by such A gent; an 
when any person shall stand so indebted, and th 
Agent not in possession of such specialty, and th 
person so indebted was inclined to discharge th 
debt, the Treasurer was authorized to receive th 
same and to give duplicate certificates thereforj 
which was declared a good and legal discharge o 
such debt. Sundry other provisions were mad 
in relation to this subject, not immediately affect-] 
ing the present question, but which will appear by 
reference to the printed Acts.

The C ommissioners further find, that by the 
Treaty of Peace between the United States and 
Great Britain, Article 6, it is stipulated, that no 
further confiscation shall be made, nor any prosecu
tion commenced against any person on account of 
the part he had taken in the war of the revolution; 
nor should any person suffer any future loss or 
damage on that account. It was further stipulated 
by Article 4, that creditors on either side should 
meet with no lawful impediment to the recovery, 
to the full value in sterling mo bey, of all bona fide 
debts, before that time contracted. They lurtlier 
find, that by the Treaty of Amity between the 
United States and Great Britain, in i 794, corhmor.- 
ly called Jay’s treaty, it is recited to have been 
alleged by divers British merchants and others, 
that debts bona fide  contracted before the peace,



still remained due to them, by citizens or inhabi
tants of the United States, and that by operation 
of various lawful impediments, the full recovery of 
them by the ordinary course of judicial proceed
ings, could not be obtained, whereupon it was, 
among other things, stipulated, that the United 
States would make full and complete compensa
tion for the same to such creditors, and provision 
was made by said treaty for the appointment of 
Commissioners to examine and decide upon all 
such claims.

They do further find, that Commissioners were 
duly appointed pursuant to the terms of said stipu
lation, who met at Philadelphia, but separated 
without acting upon the subject, and nothing fur
ther was done in relation to said claims, under said 
commission.

The Commissioners do further find, that by a 
treaty, between the United States and Great Bri
tain, made in 1802, and commonly called Kings 
Convention, it was recited that difficulties had 
arisen in the execution of the last mentioned treaty, 
and thereupon it was stipulated among other 
things, that in satisfaction and discharge of the 
money, which the United States might have been 
liable to pay in pursuance of the provisions of the 
said sixth article of the treaty aforesaid, (which was 
thereby declared to be cancelled and annulled, in 
this respect) the United States engaged to pay and 
his Britanic Majesty consented to accept, for the 

2
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use of the persons described in said sixth article, 
being British creditors above mentioned, the sum 
of £600,000 sterling, payable at the times and in 
the manner therein mentioned. And they do fur
ther find, that the sum last mentioned was paid by 
the United States, pursuant to the terms and stip
ulations of said treaty, that the said William Simp
son, upon the note herein first mentioned, was pre
sented to the Commissioners or other functionaries, 
appointed by his Britanic Majesty to receive and 
examine the claims of British creditors, intended 
to be provided for by the said treaties.

The sum at which said note was liquidated by 
the English Commissioners was £3736 12 4, which 
amount was ascertained by compounding the in
terest every year at the rate of five per cent per 
annum, a mode of computation, which would not 
be allowed in like cases in this Commonwealth.

I t appears by certain copies of proceedings and 
orders before and by said Commissioners not in
deed authenticated in legal form, but which we 
have no doubt are correct transcripts of the origi
nals, that the said English Commissioners disallow
ed one half of the amount at which the said claim 
was liquidated upon the ground that the beneficial 
interest therein devolved by the force of the Will, 
of said Jonathan Simpson, deceased, under certain 
contingencies upon the petitioner William Simpson 
and they decided, that said William was an Amer
ican citizen and, in their judgment not entitled to
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any interest in the fund by them to be distributed. 
But they admitted the claim to be good for the 
other moiety, to wit, the sum of £1868 6 2,—and 
as a dividend on the claim thus allowed, they di
rected payment to be made ot £845 19 0 sterling, 
amounting to $3759 '77, which was paid accord
ingly.

Upon the foregoing statement of facts, it is con
tended on the part of the petitioner,

That the debt was duly created by the Province.
That the State acceded to the obligation.
That the petitioner is the lawful representative 

of the payee.
That no payment is shown.
That no negligence or laches, in making or re

peating the claim can be imputed.
That the receipt of a dividend under the Con

vention of 1802, if it affect the claim at all, can 
only be regarded as a part payment.

That no confiscation can be had since the treaty 
of 1783, and no impediment to the recovery of this 
debt, interposed on account of the payee having 
been an Absentee.

That therefore, he has a good and rightful claim 
against the Commonwealth, at least for the balance 
with interest.

On the part of the Commonwealth it is contend
ed by the Attorney and Solicitor General,

That by the force of the Absentee Acts, the pro
ceedings under them, and the conduct of the payee
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of the note, the debt was confiscated and extin
guished.

That being so extinguished, before the tteaty of 
peace, it could not be revived or otherwise affected 
by that trea ty ;

That, if this were not the case, it was a debt 
due from citizens or inhabitants of the United 
States to a British subject, to the recovery of 
which, there were lawful impediments, that the 
sum received by his Britanic Majesty under Kings 
Convention, and the receipt of a dividend thereon 
by the petitioner under the stipulations, and other 
circumstances above stated, was intended to be, 
and was in fact an entire satisfaction and discharge 
of the debt.

Having fully considered the foregoing case, 
without determining whether the said debt was 
confiscated and extinguished by force of the Ab
sentee Acts, and the proceedings under them,—the 
Commissioners are unanimously of opinion, that 
by the operation of the treaty of London, in 1794, 
and the treaty between the United States and 
Great Britain, commonly called Kings.Convention, 
and the proceedings had under the same by the 
petitioner, the sum paid by the United States, and 
the dividend or proportional part thereof received 
by the petitioner, are in law and equity a full satis
faction and discharge of the said note, and there
fore that no compensation, indemnity or payment 
is due in law or equity from this Commonwealth
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to the petitioner. This opinion, we think is sup
ported by construing the terms and intent of the 
first article of Kings Convention with the sixth 
article of Jay’s treaty. It was manifestly the de
sign of the provision in Jay’s treaty, that the debts 
iu question, should be paid by the United States 
in full, such being the express stipulation, and it 
being further stipulated, that upon such payment, 
such releases or assignment should be given by 
the creditor or claimant, as the Commissioners 
might direct. All the stipulations and provisions 
in this treaty are founded upon the basis, that the 
United States are to pay the debts in question, in 
full, and in conformity with this arrangement, it is 
provided that the United States, shall have an 
equal voice in the appointment of an impartial tri
bunal, which is to decide on the validity of the 
claims. It is also manifest, that the certain sum 
there stipulated to be paid by the United States, 
was intended as a substitute for the uncertain 
amount, which might be found due, under the stip
ulations of the former treaty and to effect the same 
object, to wit, the satisfaction and discharge ol all 
the debts and claims contemplated in the former 
treaty. It is, therefore, expressly provided, that in 
satisfaction and discharge of the money, which the 
United States might have been liable to pay in 
pursuance of the provisions of the former treaty, 
the United States agreed to pay, and his Britanic 
Majesty consented to accept, for the use of the
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persons described in the former treaty, the sum of 
six hundred thousand pounds sterling.

What renders it quite certain in our opinion, 
that this provision was intended to be a full and 
final discharge of the United states and its citizens, 
from all such claims, whatever might be their 
amount, is, that the United States made no provi
sion for the appointment of any impartial tribunal 
to decide on the validity of claims, a precaution 
which could not have been overlooked, had it been 
supposed that the United States, or its citizens 
could in any form be responsible for the balance 
of such claims, should the fund provided, be found 
inadequate to discharge the whole- But upon the 
supposition that the United States, had no longer 
any interest in the question, whether the claims 
presented were well founded or otherwise, the 
treaty provided that the whole sum stipulated, 
should be paid over to his Britanic Majesty for the 
use of the claimants, to be distributed among 
them, in any manner which he might think equita
ble or expedient. It is not at all certain, that if 
all the claims made before British Commissioners, 
had been strictly examined, before an impartial 
tribunal, in which the United States would have 
had a right to appear, if they or their citizens 
were in any way to be bound by the decision, the 
claims really due under the treaty, would not have 
been so reduced in amount, that the sum paid by 
the United States, would have been sufficient to
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discharge them in full. The United States not 
having reserved to themselves, as under the for
mer treaty, any right to be heard, either in the ap
pointment of those who were to decide on the 
claims, or on the validity of such claims, it was ob
viously considered by the parties, that they had no 
longer any interest in the allowance or rejection 
of claims; but that after the full discharge of 
the United States and their citizens, this question 
concerned only the claimants among themselves. 
It was manifestly a case, in which a large, uncer
tain and unliquidated amount of claims, was set
tled and liquidated at an agreed sum, as between 
the debtors and creditors, by which the debts were 
paid and discharged; and if after such payment, 
any inquiry should take place as to the existence 
or amount of particular claims, it must be solely 
with a view of apportioning the fund among the 
claimants themselves, in which the debtor, by 
whom the money has been paid, can have no in
terest, and by* the doings of whom, he can in no 
way be affected. Besides, where a Sovereign 
in a solemn treaty, stipulates in behalf of his sub
jects, to accept a certain amount, in discharge of 
an uncertain and unliquidated amount of claims, it 
may be considered quite immaterial whether upon 
examination, it turns out that the amount paid was 
equal to the amount of debts discharged or n o t; 
because, if it should turn out that the debts have 
been discharged for less than the amount, it must be
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presumed that such discharge was given in consid
eration of other equivalent advantages on the 
other side. And it follows as a necessary conse
quence, that after such discharge, if the sum 
prove insufficient to pay the amount of all the 
creditors in full, any claim in equity,, which such 
creditor may have for the balance, must be upon 
his own Sovereign, who has given such discharge, 
and not upon the Nation who has obtained it, or 
upon its citizens. #

That the claim of the petitioner, was one of the 
claims discharged by said treaty, and the payment 
under it, will, we think, evidently appear from the 
terms of it. The sum in question, his Britanic 
Majest}^ consented to accept for the use of the 
persons described in the sixth article of Jay’s 
treaty. By reference to that article, it appears 
that the persons intended, were British Merchants 
and others, his ¡Majesty’s subjects, who alleged 
that debts, bona fide  contracted before the peace, 
still remained owing to them, by'cilizens or in
habitants of the United States, and that by vari
ous lawful impediments, the recovery of such 
debts was delayed, so that bv the ordinary course 
of judicial proceedings, the British creditors could 
not obtain full and adequate compensation, for 
their losses thereby sustained. It was then agreed 
that in all such cases, where full compensation for 
such losses, could not, for whatever reason, be ob
tained by such creditors, in the ordinary course of
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judicial proceedings, the United States would 
make full and complete compensation. It appears 
to us, that the claim of the petitioner, fell precisely 
and clearly within this description. The peti
tioner’s testator was a British Merchant and sub
ject, the debt was contracted before the peace, 
•and was owing from citizens of the United States. 
This last description we think embraces the citi
zens of Massachusetts in their aggregate capacity,as 
effectually as it would corporations, or other aggre
gate bodies, or private citizens. '1 here is no doubt 
that the people of this Commonwealth contributed 
their full proportion to the fund appropriated to 
the discharge of these claims. It is also certain 
that the debt in question was one which could not 
be recovered in the ordinary course of judicial 
proceedings, because the Commonwealth was a 
Sovereign State and not liable to be proceeded 
against in the ordinary course of justice, and be
cause in the construction given by the Legislature 
of the Commonwealth on the several occasions 
when application was made to them for payment, 
the acts before referred to, were considered and 
treated as legal impediments to the petitioner s 
claim.

But were this point less clear, we think the peti
tioner has settled the question for himself, by pre
senting the demand under the treaty, for payment 
from the fund thereby provided. He treated it as 
a debt due to an English subject, as one, to the 
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payment of which, in the ordinary course of pro
ceedings, there were legal impediments ; and it is 
to be presumed, that he must have satisfied the 
English Commissioners of these facts, before any 
part of the fund provided for such purposes, could 
have been appropriated to this claim.

We are perfectly satisfied that the decision of 
the British Commissioners, bj which they rejected 
the one half of the liquidated amount, upon the 
ground that the beneficial interest thereto was 
vested in an American citizen, does not change the 
true merits of the case.

First, because the debt was an entire one, and 
could not be subject of such division, being either 
wholly due or wholly discharged.

Secondly, because the time at which it was con
tracted, and the character of the party to whom it 
was originally due, and not the accidental circum
stances afterwards occurring, are the true criteria 
for determining whether it did or did not come 
within the meaning of the treaty.

Or thirdly, however that may be, that the seve
ral treaties before referred to operated on the sev
eral demands as they were situated at the period 
of the négociation and ratification of the Treaty of 
London in 1794. At that period the note in ques
tion was holden by Jonathan Simpson, then living, 
and, as we have before stated, was affected by the 
“ legal impediments,” intended in the treaty. For 
the payment of this note, among others, the United
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States became bound, and were afterwards exon
erated from the payment of the same specifically, 
by advancing the agreed sum of £600,000 to his 
Britanic Majesty, with which he agreed to pay 
the aforesaid claims ; or rather to accept the same 
as satisfaction, and thereby, as we conceive, release 
and discharge the antecedent debts. Now the 
circumstances occurring between the time when 
the agreement was made, and when it was actually 
executed, cannot, as we think, change the rights of 
any individual. They cannot make the United 
States, or any of their citizens, answerable for 
debts which had once been barred, any more than 
they could release them from obligations, then as
sumed. The debts to be paid, and for ■which the' 
sum aforesaid was tendered to his Britanic Majes- 
ty, were the debts existing at the date of thè Trea
ty of London.

If, in the necessary interval which elapsed be
tween the agreement to pay and the actual pay
ment, any creditor deceased, it was his representa
tive’s duty to claim payment at the proper time and 
place ; and to claim his testator’s right, as the rep
resentative of such testator. *

As the United States had no voice in the ap- 
poiritment of th é 'Commissioners for distributing 
the ’ aforesaid fund; for their decisions, whether 
right or wrong, the United States a’fe not answer
able, nor are thè citizens of the United States to 
be in any way charged with additional duties, by
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reason of any erroneous construction put on the 
treaty by such Commissioners.

In our opinion this debt was due to a British 
subject and should have been so treated. Such 
was the view of the petitioner, who did not present 
it to the English Commissioners as his own claim, 
but in his capacity of Executor, as a claim due to 
a British subject, and the English Commissioners, 
by allowing it to the Executor as such, have in 
fact, adjudicated upon it as a claim due to a British 
subject. That they allowed the half only of the 
amount at which they liquidated the demand, or 
that they swelled the amount of the sum which 
they adjudged to be due, bj compounding the in
terest every year, however erroneous such pro
ceedings may now be deemed, cannot affect the 
rights, obligations or liabilities of this Common
wealth or of the petitioner. They were the con
clusive acts and decrees of a tribunal constituted 
by the sovereign of the original creditor, which he 
had a right to constitute, and by which the creditor 
and his representatives must.be bound.

We take leave to add, that during the time this 
matter has been under our consideration, the peti
tioner has deceased ; but as he acted only in a 
representative capacity, and as it was competent 
to the Probate Court of this County to appoint 
some other suitable person to the same trust, and 
as the decease of the petitioner does not therefore 
affect the principles upon which the 'claim on the
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Commonwealth in relation to the subject matter 
of his petition is supposed to stand, we have not 
thought it necessary to do more in this respect 
than to notice the decease of the petitioner, for 
the information of the Legislature.

DAVID CUMMINS, )
LEMUEL SHAW, > Commissioners.
JAMES T. A U STIN ,}

♦
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Boston, February 12, 1829.
To the Honourable

1 he President o f the Senate,
Sir,

I have the honour to submit to the Legislature, 
the enclosed Report of the trial and examination of 
the claim of William Simpson, before the Commis
sioners appointed to examine and report upon the 
merits of that claim, by Resolve of 26th of Febru
ary, 1828.—In the enclosed Report, I have endeav
oured to state the grounds and arguments which I 
submitted to the Commissioners, against»the allow
ance of said claim.

I am, the obt. servant of the Gov’t.

DANIEL DAVIS.
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To the Honorable the Senate and
House o f Representatives.

In obedience to a Resolve of the 26th of Febru
ary last, I have attended the Commissioners ap
pointed under that Resolve, to enquire into, and 
decide upon the claim set for tit in the petition of 
Will iam Simpson; and now have the honor to sub
mit to the Legislature, the following Report, stat
ing the facts and principles upon which that claim 
was resisted before the Commissioners.

The correctness of the following preliminary 
remarks, is substantiated by the Journals of the 
Legislature, and by facts of public notoriety.

This claim has been repeatedly rejected by the 
Legislature, after deliberate investigation of its 
merits. On the 23d of January, 1795, thirty Jour 
years ago, it was submitted to the House of Repre
sentatives. A Report upon its nature and validity 
was then made by order of the House of Represen
tatives by the late Honorable James ¡Sullivan, then 
Attorney General of the State. It appears by the 
Journals of the House, that it was then “ fully de
bated in the House, and that the petitioner had 
leave to withdraw his petition.”

By the Report of a Committee of the 15th t f  
February, 1827, it appears that three several ap-
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plications had been made before that time, for an 
allowance of this claim, “ all of which proved un
successful.”

It was stated by the petitioner’s council, before 
the Commissioners, that it was also presented for 
allowance in the year 1802 or 1803, and then re
jected by the Legislature.

From that time and for a period nearly twenty 
years, this claim was never heard of in the Legisla
ture of this State;, and it appears to have been 
abandoned, so far as it respects any expectation or 
application to this Government for its allowance. 
And the Legislature may probably find reason to 
believe, from certain facts subsequently herein 
stated, and which, until recently, have not been 
known to the Government, or its Officers, or Com
mittees, that the parties interested in this claim, 
had given up the expectation of recovering it from 
the Government of Massachusetts.

In a claim of this nature between individuals, the 
lapse of time and negligence of the party, would 
be a bar to the recovery of it in our courts of law. 
It has been the policy of this, and all Govern
ments, to limit the time within which such claims 
shall be exhibited ; and the numerous Resolves of 
this Legislature upon that subject, are familiar to 
your honors’ recollection.

But admitting, that by the liberality of the Gov
ernment no advantage of this kind would be claim
ed against the petitioner, there is one considera-
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tion which is deemed of sufficient importance to 
justify the Legislature in considering this negli
gence as an abandonment of the .present claim.— 
It is th is ;

That if the claim is just, and the Government 
bound to pay it, the existence of it was known to 
the claimants before, and at the time of the separa
tion of Maine. The terms upon which this sepa
ration, and the subsequent division of the State» 
were made, are well known to the Legislature.— 
It then became an object of the first importance, 
to ascertain what debts and claims existed against 
the State. Sufficient notice for this purpose, was 
given by order of the Government, and the Com
missioners; and every proper step was taken to 
give it publicity. Owing to a difference of opinion 
between the parent and the new State, as to the 
amount of personal property to be divided after 
satisfying all claims upon the State, the opportu
nity for exhibiting these claims, Avas continued 
open for a reasonable time. During the whole of 
this opportunity, nothing was heard of the present 
claim, or known to the Commissioners who were to 
settle the terms of the separation; and the settle
ment between the two States was made without 
taking it into the account. If it should be now al
lowed, it must be wholly paid by Massachusetts.— 
Whereas, if it had been exhibited and allowed at- 
the time the terms of the separation were adjusted, 
Maine must have been held responsible for its 

4
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proportion of the amount. I take the liberty to 
add, that if this claim should now be allowed and 
paid, there does not exist any provision in the Act 
for the separation of Maine, or in the Constitution 
and Laws of the United States, under which the 
State of Maine could be legally compelled to 
refund its proportion of the amount.

It was remarked before the present Commission
ers,that although this claim had been heretofore uni
formly rejected by the Legislature, several Commit
tees had Reported in its favor. But no Report of any 
Committee, or other person, fully investigating the 
present merits of it, has come to my knowledge.— 
The statement of the former Attorney General 
Mr. Sullivan, is the fullest; but I take the liberty 
to remark, that the principles of the Law of Na
tions, and those principles which result from the 
Constitution and Laws of the United States, and 
our several treaties with Great Britain, which have 
a most direct and decisive application to the nature 
of the present claim, have been investigated, and 
become the subject of judicial animadversion and 
decision, since the period of Mr. Sullivan’s Report.

There is another circumstance, which is worthy 
your Honors’ notice. It is this, that in the Report 
of the Committee of the Legislature, of the 25th of 
February, 1827, before alluded to, it is stated, “that 
« the original note has been presented to the Com- 
“ mittee, who have obtained no evidence, that any 
"part thereof has been p a id ” But it will appear from
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the Report of the present Commissioners, that the
claim has been presented to the Commissioners 
under the treaty of 1802, commonly called Kings 
Treaty, and that the whole claim was demanded, 
and a proportion of it paid out of the funds provid
ed by that and a former treaty. All the facts rela
tive to this transaction are considered of great im- 
portance, and will be particularly explained at the 
close of this Report. Why it was, that this fact 
was not made known to the Committee acting upon 
this subject in February, 1827, may, perhaps, be 
satisfactorily explained by the present petitioner.

The grounds upon which this claim were resist
ed before the present Commissioners, were—

I. That the debt, supposing it to have been 
legally created, has been forfeited and extin
guished.

II. That the Government' had a perfect and in
herent right, according to the laws of Nations, and 
the true construction of our Treaties with Great 
Britain, to declare it so to have been forfeited and 
extinguished.

III. That it has been abandoned, so far as re
lates to any obligation or liability of this Govern
ment to pay it;  that another tribunal has been 
created, and funds provided for its payment; to 
which the petitioner or those interested in the de
mand, have resorted for payment; and that the 
claim was recognized and sustained by that tribu
nal, and a portion of it been paid and received.
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Your Honours may be assured, that the remarks 
and principles stated and relied upon before the 
Commissioners, in the discussion of this important 
subject, and which will be delineated in the fol
lowing Report, are supported by, and taken from 
the highest judicial authority of the United States^“* 
and from the most eminent jurists, and writers 
upon the law of Nations.

I. This debt has been forfeited and extin
guished.

One idea pervades the whole of this part of the 
subject, and is the key which discloses its general 
nature, viz : that the situation, rights and claims 
of the American Royalists, or absentees, (as they 
have been called,) under our several Treaties w ith 
Great Britain, rest upon totally different grounds 
from those of other British subjects, so far as they 
relate to their claims upon the American Govern
ments, for restitution of confiscated property.— 
This is manifest from the slightest perusal of the 
Treaty of Peace of 1783, and of the subsequent 
Treaties of 1794, and 1802. Their case is the sub
ject of separate and particular provisions, having 
no reference to the provisions which relate to the 
recovery or restitution of the confiscated property 
and debts of other American and British subjects.

It was admitted before the Commissioners, that 
Jonathan Simpson, to whom the note in question 
was originally given, ŵ as an absentee—arid his 
name appears among those absentees whose re-
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turn to this state, was prohibited under severe pen
alties, by an act of the Government passed in
Sept. 1778. The words of this act are, that if t*ny of
the persons named in it, “ shall presume to return, 
they shall be arrested by the civil authority, and 
committed to the Common Gaol; and there de
tained until he shall be sent out of the State, and 
transported to some' place within the British Do
minions.” And the 2d section of the said act pro
vides and] enacts,1! that if any such persons shall 
voluntarily return into the State, without liberty 
from the General Court, after being transported as 
directed in the first section of the act, “ they shall 
suffer death."

By the first section of the act of April 30th, 
1779, it is enacted, that all persons, within the 
description of the act, (Jonathan Simpson being 
proved and admitted to be one of them,) “ shall be 
held, taken, deemed and adjudged to have freely 
renounced all civil and political relation to each 
and every of the United States, and considered as 
an Alien.

And by the 2d section of the last mentioned 
act, it is enacted, “ that all the goods and chatties, 
rights and credits, lands, tenements and heredita
ments of every kind, of which any of the persons 
herein before discribed, were seized or possessed, 
or were entitled to possess, hold and enjoy, or de
mand in their own right, or which any other per
son stood, or doth stand seized or possessed of, or
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were intitled to have or demand, to and for their 
use. benefit or behoof, shall escheat. enure and 
accrue, to the sole use and benefit o f the Govern
ment and people o f this State, and are accordingly 
hereby declared so to escheat, enure and accrue.” 

The high and patriotic grounds and principles 
upon which the patriots and the Government oi 
that day proceeded, are stated and avowed in the 
preambles to both the acts above referred to.— 
They are such as will justify this and every ojdier 
Government, struggling for its rights and liberties. 
They are in the following energetic language—the 
language of every free Government, and high 
minded patriot, “ in limes that try men's souls”—  
« Whereas (naming the persons, and Jonathan 
Simpson, as one of them,) have left this State, and 
joined the enemies thereof, and of the United 
States, thereby not only depriving these states of 
their personal services, at a time when they ought 
to have afforded their utmost aid in defending the 
said States against the invasions of a cruel enemy, 
but manifesting an inimical disposition to the said 
States, and a design to aid and abet the enemies 
thereof, in their wicked purposes ; and whereas 
many dangers may accrue to this State, and the 
United States, if such persons should be again ad
mitted to reside in this State. Therefore,” & c.~ 
(As enacted in the act of Sept. 1778.)

The principles assumed by the Government in 
adopting the Act of April 30th, 1779, are stated in
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only to shew the nature of those principles, but be
cause they may aid in the construction of the stat
ute itself.

“ Whereas, every government has a right to 
command the personal services of all its members, 
whenever the exigencies of the State shall require 
it, especially in times of impending or actual inva
sion, no member thereof can withdraw himself 
from the jurisdiction of the government, and there
by deprive it of the benefit of his personal servi
ces, without justly incurring the forfeiture of all 
his property, rights and liberties, holden under, 
and derived from, that Constitution of Govern
ment, to the support of which he hath refused to 
afford his aid and assistance. And whereas, the 
King and Parliament of Great Britain, did cause 
to pass divers Acts, in direct violation of the fun
damental rights of the people of this and of the 
other United States, particularly an Act to annul 
the Charter of this Government, and another Act 
declaring the people of these States to be out of 
his protection—and did levy war against them for 
the purpose of establishing an arbitrary and des
potic government over them. Whereupon it be
come the indispensable duty o f all the people o f 
said States forthwith to unite in defence of their 
common freedom; and by arms to oppose the 
fleets and armies of said King. Yet nevertheless, 
divers of the members of this State and of the
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their duty towards their country, did withdraw 
themselves from this and other of the United 
States, into parts and places, under the acknowl
edged authority and dominion of the King of 
Great Britain, &c. thereby abandoning the liberties 
o f their country, seeking the protection of the said 
King and of his fleets and armies, and aiding and 
giving encouragement to their operations against 
the State.”

From the foregoing statement it is manifest, that 
the fact of the confiscation, forfeiture and extin
guishment of this claim of Mr. Simpson is fully 
proved and justified.

II. The government had a perfect and inherent 
right to confiscate the debts of Absentees, and to 
declare them forfeited and extinguished ; in which 
they were justified both by the law of Nations, and 
the true construction of our treaties with Great 
Britain.

No doubt can be entertained upon this posit-on. 
The power is inherent in the sovereign authority 
of every country ; and whenever the Legislature 
shall choose to bring it into operation, the Judicial, 
and all other departments of the government, must 
give effect to its will. The right to confiscate 
debts is precisely the same as to confiscate any 
other property ; and the operation of a State or 
declaration of war, on debts, and on other proper
ty, is precisely the same.
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It may be considered as the opinion of all jurists 
who have written upon the jus belli, that war gives 
the right to confiscate the property of the enemy; 
and that this power is inherent in the Legislature 
of the State. It is said to be perfectly clear, that 
heretofore the right to confiscate the debts of an 
enemy, was admitted as a doctrine of national law. 
.Grotius, Puffendorf and Bynkersheek, pronounce 
their opinions upon this subject in the most expli
cit, manner ; and it may be considered as the opin
ion of all jurists, that this.right has been consider
ed as unquestionable. And it is said by high judi
cial authority, that no jurist can be found who has 
denied the right of confiscation of enemies’ debts; 
and that in some of the most elaborate discussions 
of national law, there is not the slightest intimation 
that the law of nations prohibited a sovereign from 
confiscating debts due to Ms enemies ; a n d  t h a t

EVEN WHEN THE DEBTS WERE DUE FROM THE NATION IT

SELF, this'right existed, and is founded upon a gen
eral principle, which is without an exception, that 
society has a right to apply to its own use the pro
perty of an enemy, wherever the right of property 
accrues.

At the time the Act of confiscation was passed, 
this State was engaged in a war, and necessarily 
possessed of all the powers of war. The right of 
confiscation is one of those powers ; the object of 
which is to weaken the enemy, and augment the 
powers of the State. It cannot be questioned,

5
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(certainly notin our own tribunals) that America, 
from the date of her independence, was as much a 
sovereign State as Great Britain. ¡May it not be 
asked, what would have been the situation of 
American property, had Great Britain been suc
cessful in her efforts for our subjugation ? Confis
cation, sequestration and proscription, would have 
followed in the train of that event. And why • 
should the confiscation of British property be 
deemed less just in the event of the triumph of 
America ? The right to confiscate enemies’ pro
perty, during war, has been uncontrovertibly es
tablished, and arises from a state ot war. This 
right is founded upon the law of self-preservation. 
It is expressly laid down, that a nation in a just 
war, may seize upon the moveable goods, and pri
vate debts, of an enemy—and that a confiscation of 
them is perfectly binding, and in legal construc
tion, as effectual to bar the recovery o f the debt 
confiscated, as if the law of nations had been strict
ly pursued.

The validity of such a law has not been ques
tioned in the Courts of law in Great Britain. In 
deed, this very pow'er, in the American States has 
been expressly recognized in the English Courts. 
In a case before Lord Chancellor Thttrlow, in 
which this question arose, he declared that he con
sidered an Act of the State of Georgia, for the con
fiscation of the real and personal estate, and also o f  
the debts of the party, as a law' of an independent
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country.—(H. Black. Rep. 149.) And in another
case in which the same question arose, Lord 
Loughborough, Chief Justice of the Court of Com
mon Pleas, in delivering the opinion of the Court, 
says, “ The Act of the State of New York for at
tainting, forfeiting and confiscating the real and 
personal estate of the plaintiff, was of as full va
lidity as the Act of any independent State.—(H. 
Black. Rep. 135.) It would be extraordinary in
deed, after these opinions and. decisions in the 
highest judicial tribunals in England, and by judg
es pre-eminent for their knowledge and talents, 
that this power of confiscating the property and 
debts of those who abandoned the cause of their 
country and joined its enemies, should be doubted 
in the tribunals of our own government.

But should any thing further be required, as to 
the right of this Government to pass the acts of 
confiscation, we had an example of this kind in 
the British Government. For by an act of the 
parliament of Great Britain, of the 10th of Geo.
III. The property of the Colonies taken on the 
high seas, was made liable to seizure and confisca
tion as the property of open enemies ; and it was 
therein declared that the killing and destroying 
the persons and property of the Americans before 
the passing of that act, was just and lawful.

Having shewn that the debt now claimed by 
the petitioner has been confiscated, forfeited and 
extinguished; and having established the right
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and power of the Government thus to confiscate 
and declare it forfeited, some of the arguments 
relied upon by the petitioner’s council against this 
right will now be stated and answered.

The great argument advanced against this right 
was this, that by the 4th article of the treaty of 
Sept. 1783, usually called the Treaty of Peace, 
the laws of Massachusetts, confiscating the property 
of the absentees, were repealed or annulled.

It is considered as a complete answer to that 
argument, that the 4th article of that Treaty, had 
no relation whatever to the absentees or American 
Loyalists. The “ creditors” provided for, and 
mentioned in that article, vrere not the absentees, 
but other American and British creditors : and the 
“ debts,” for the recovery of which provision is 
therein made, were not the “ debts” which had 
been confiscated and declared forfeited by the acts 
of confiscation in this or any other of the United 
States. A single glance at the 5th and 6th arti
cles of this Treaty will shew, that the case of the 
American Royalists and absentees, was put upon 
different ground from that of other American, and 
British subjects, so far as relates to the confisca
tion, or restitution of their rights and property.— 
There is nothing in this Treaty, by which the va
lidity of the acts of confiscation can be effected, 
or under which, the absentees can claim a restitu
tion of the property which had been duly confis 
cated, excepting the provision made for them in
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the 5th a r tic le a n d  there is nothing in that article 
binding upon this, or any other Government of the 
United States, unless they have seen tit to adopt 
and act upon the recommendation of Congress, to 
provide for the restitution of confiscated property ; 
and as it is well known that the recommendation of 
Congress as provided for in the Treaty has never 
been complied with by this State, the recommen
dation is of no effect, and leaves to the acts of 
•confiscation, their full effect and operation.

But there are other answers to this argument 
equally strong and conclusive. The words of the 
4th article of the Treaty are, “ that creditors on 
either side shall meet with no lawful impediment, 
to the recovery of the full value, in sterling money, 
of all bona fide debts heretofore contracted.”

In the language of one of the most eminent 
jurists in the United States, 45 it may be asked who 
are creditors ? There cannot be a creditor where 
there is no debt ; and the debts of absentees were 
extinguished by the act of confiscation. The ar
ticles of the Treaty, therefore, must be construed 
with reference to those creditors who had bona 
t \de debts, subsisting in legal force, at the time of 
making the Treaty ; and the word recovery can 
have no effect to create a debt where none previ
ously existed.” Now it appears, that at the time 
of making the Treaty, the State of Massachusetts 
h'ad exercised its sovereign right of confiscation ; 
and consequently, as it respects the claim of the
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present petitioner, the debt was extinguished.— 
The acts of confiscation must have been known to 
the Commissioners who framed the Treaty,1 and if 
it had been their intention that the article of the 
Treaty now referred to, should operate to repeal 
or annul those acts, it is impossible to doubt that 
an express provision to that effect would have 
been inserted. But on the contrary, it is most 
manifest, that the American Commissioners would 
not, if they had the power, and did not exercise 
the right of restoring confiscated property, whether 
real estate, or confiscated debts, or other personal 
property. If the construction contended for by 
the petitioner’s council be correct, then it will fol
low, that all debts previous to the Treaty, in what
ever manner they may have been extinguished 
by the acts of the Government, are revived by the 
Treaty. The consequences of such a doctrine would 
involve this Government in responsibilities and em
barrassments,'which might be. extremely difficult 
and unreasonable for them to sustain.

The restitution of property confiscated or ex
tinguished by any of the United States, during 
the war, could only be provided for by the treaty 
of peace ; and if there has been no provision in 
the treaty respecting these subjects, they cannot 
be agitated after the treaty, bv absentees or other 
British, subjects in the American tribunals of jus'- 
tice. The treaty o f peace contains no such provi
sion. The only provision in the treaty upon this



39

subject is, that Congress shall earnestly recommend 
the restitution of confiscated property ; but such 
recommendation has never been followed either by 
this, (and it is believed) nor by any other State. 
It follows as a necessary consequence that there 
is nothing in the treaty that can operate to annul 
or repeal the laws of confiscation.

This novel and absurd doctrine that the fourth 
article of the treaty of peace annulled the laws of 
confiscation and forfeiture of the property and 
debts of absentees, must be well considered, be
fore it is admitted. I he objects of the treaty con
templated by both Governments are easily dis
cerned. The existing state of facts and things, 
between the contracting parties, was perfectly 
known to the Commissioners. I he confiscation 
laws of this and the other States, were matters 
of notoriety, and the Commissioners acted with 
a full knowledge of them. From these considera
tions, it is most manifest, that if the recovery of a 
confiscated debt is not within the intention and 
letter of the 4th Article of the Treaty ; and if it 
was not intended by that article to annul the Acts 
of Confiscation, it follows as a consequence that 
the present petitioner can have no rights under its 
operation.

The words “ lawful impediments,” had no refer
ence to the Acts of Confiscation. The “ lawful 
impedi cents” intended to be provided against, in 
the recovery of British debts had reference to the
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tender laws, limitation acts, and other impedi
ments of other States, interposed by their own 
statutes upon these subjects, after the peace of 
1783. These tender laws and other impediments, 
were well known to the Commissioners who nego- 
ciated the treaty, and the stipulations upon those 
subjects were intended to apply to British mer
chants and other real British subjects. There is 
nothing in the treaty or in any reasonable con
struction of it, that shews the confiscation laws of 
the States, were the “ impediments'''1 intended to be 
removed by the 4th Article of the Treat}'. This 
construction is also most manifest from the lan
guage of the 6th Article of the Treaty of 1794, 
which recites that the impediments complained of 
by British merchants, (the only persons interested) 
were those impediments only which had been cre
ated since the peace.

What would be the operation in this State if 
the treaty annulled tiie confiscation laws? In the 
first place, every thing done under the acts, while 
in existence, so far at least as private rights were 
concerned, could not be affected by a repeal. Can 
it be possible that all the statutes of this govern
ment, directing the proceedings in the Probate 
Office, in regard to the debts and personal estate 
of Absentees, are to be abrogated ? Are all the 
commissions, settlements, payments of debts, and 
other matters that were made and had during the 
existence of those laws, to be broken up and set
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afloat ? Is the government now liable to refund 
to the Absentees all the personal property taken 
possession of, and all the debts paid into and out 
of the Treasury, under the proceedings pointed 
out and directed by these laws? Yet it seems 
such would be the certain and tremendous conse
quences, if the doctrine is admitted, that the 4th 
Article of the treaty of peace annulled the confis
cation laws. Other consequences equally calami
tous may be anticipated from such an event, but it 
seems needless to pursue or pourtray them.

Other remarks respecting the construction of 
the 4th Article of the treaty of peace, from emi
nent American jurists and judges, and in the course 
of judicial proceedings, may be added. They say, 
there can be no creditor without two correlatives, 
debtor and debt. If  the debtor has been discharg
ed, he is not the person that can be sued by a 
creditor. This is true in all cases where the debt 
has been extinguished ; because by an Act of the 
Legislature, the right of the creditor to the recov
ery of the money has been taken away. And as 
to “ lawful impediment,”—where there is a creditor 
and a debtor, there is to be no lawful impediment; 
but if there is no creditor, there can be no lawful 
impediment to the recovery of the debt.

Several o4^L?bjections were made by the pe
titioner’s counsel against the validity of the con
fiscation laws, and the proceedings under them.— 
They are easily and will be concisely answered.
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It was alledged that these acts were a sequestra- 
tion, not a confiscation of the Absentee’s property, 
and that in such case an inquisition was necessary 
to complete the forfeiture. The answer to this 
objection is, that this suggestion is directly repug
nant to the words of the Act ; which are, that the 
rights and credits, &c. shall escheat, entire and ac
crue to the sole use of the government and people. 
And the words in the preamble are, that the pro- 
perty, rights, &c. of the Absentees, are justly fo r 
feited, for the reason and upon the principles there
in stated. I he inquisition, or inquest of office, 
said to be necessary to complete the forfeiture, 
was provided for in the Act, as it relates to the 
real estate only of the Absentees. ]\o inquest is 
provided for as to the personal estate and debts cf 
the Absentees. And tire contemporaneous con
struction was that none was necessary ;—and it is 
believed it has never been resorted to in any in
stance relative to the seizure and appropriation of 
the personal estate of Absentees ;—but the course 
of the government was, to take the personal pro
perty, collect and pay the debts of the Absentees, 
considering them to be civilly dead. Further, the 
only object of an inquisition would be to identify 
the person of the Absentee, in order to render him 
and his property legal subjects of^^^jgonfiscation 
laws. In the particular case of J^m^ian Simpson 
it is enough to say, that the government did identi
fy and consider him as one, and as liable to the
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penalties of the laws against Absentees, by the 
Act of 1778, prohibiting his return, and declaring 
him to be one of those who had abandoned his 
country and joined its enemies. This Act of 1778 
is therefore, quo ad hoc, an inquisition upon Jona
than Simpson.

I'o this it may be added, that the proceedings 
under the acts relative to the personal estates and 
debts oi the Absentees, directed to be pursued in 
the probate office, were had and pursued in regard 
to'Mr. Simpson—which is also tantamount to an 
inquisition.

It was likewise intended by the counsel for the 
petitioner, that this law of confiscation was an ex 
post facto law, and therefore void. No other an
swer is required to this objection, than that it is 
directly repugnant to a decision upon that point in 
the Supreme Judicial Court of this State. In the 
case of McNeal vs. Bright, reported in 4 M. R. 
282, it is decided, that the Acts against conspira
tors and Absentees, passed before the adoption of 
the Constitution of this State, were not repealed 
by the 24th Article of the declaration of rights, 
which article relates to the passing of ex post facto  
laws.

III. Another ground upon which this claim of 
the petitioner was contested before the Commis
sioners was, that it had been abandoned as it re
spected the liability of this Government to pay 
i t ; and that funds under the treaties of 1*794 and
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1802 had been provided, to which the petitioner 
had resorted for payment; that the claim had been 
recognized by the Commissioners under these trea
ties and partly paid, so far as the funds provided 
would extend.

As the present Commissioners will probably 
Report the facts relative to this part of the case, 
little need be said by me in its explanation.

It will be recollected, that in 1782 or 1783, this 
debt was claimed of this Government, and rejected. 
The operation of Kings treaty of 1802, providing 
the funds and the manner in which they were to 
be distributed and applied, commenced soon after 
this period.

It was perfectly natural, therefore, that the claim
ants of this debt, after the then recent rejection of 
it by this Government, should immediately apply to 
the Commissioners under Kings treaty for its allow
ance. It will be further recollected, that nothing 
was heard of this claim for a long period subse
quently to 1803, and that all the proceedings of the 
claimants to obtain the payment of it under Kings 
treaty, and the actual allowance of part of the 
claim by them, and the actual payment of a pro
portion or dividend of it from the funds provided 
by the flfeaty in question, ivere not known to this 
Government or its Officers, until within a short 
period,—that is, thej' were not known until the in
vestigation of the present petition commenced, and 
that during this interval all the proceedings before
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the British Commissioners, as stated by the pres
ent Commissioners were had and pursued. It is 
not for me to suggest, that the knowledge of this 
transaction was withheld from the Government, 
from improper motives. But if the Government 
had allo.vved the claim, upon the Report of the 
Committee, of February, ll!27, there does not ap
pear any reason, why the whole of it might not 
have been then allowed and paid ; because it. is 
stated in that Report, that the Committee had ob
tained no evidence, that any part of it had been 
paid.

The facts relative to this point in the case, are 
these. By the treaty of 1794, called Jay’s treaty, 
provision is made in the sixth article, for compen
sation by the United States to British creditors for 
losses occasioned by legal impediments to the 
collection of debts contracted before the peace, 
and it is distinctly provided, that the provision 
should extend only to losses occasioned by impedi
ments created since the peace. The duty of the 
Commissioners is pointed out. And the United 
States agree to pay the sums awarded by them to 
each claimant. ,

In the Convention negotiated by Mr. King, in 
1802, it is recited that difficulties had arisen in the 
execution of the sixth article of the treaty of 1794. 
By the first article of this Convention it is provided, 
and stipulated, that the United States should pay 
the sum of six hundred thousand pounds sterling,
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in satisfaction and discharge of whatever sums the 
United States might have been liable to pay bv 
the sixth article of the treaty of 1794. The said 
sixth article is annulled except as to the execution 
of the seventh article of the same treaty.

In pursuance of the provisions of these -treaties 
the petitioner or those whom he represents, ex
hibited the present claim to the Commissioners 
under this Convention. The claim was recognized 
and partly allowed by the Commissioners, and a 
proportion of it was paid and accepted by the 
claimant. The Legislature, will therefore, judge 
whether, under all the circumstances of this case, 
the Government can be liable, “ either in law or 
equity,’’ to sustain and pay the demand of the 
petitioner.

Since the foregoing Report was drawn up, there 
has been another meeting of the Commissioners, at 
the request of the petitioner. The object of this 
meeting was to hear new evidence relative to the 
proceedings of the Commissioners under the treaty 
of 1802. And it satisfactorily appeared, that these 
Commissioners allowed only half the amount, viz. 
that half which belonged to Jonathan Simpson, 
under the Will of his father; and that the other 
half claimed by William Simpson, was rejected 
on the ground of his being an American citizen.—
T he (acts relative to this new evidence will be 
Reported by the present Commissioners.



It was, however, »ontended on the part of the 
Government, that this new evidence would not 
affect or invalidate the principles herein before 
contended for, relative to the effect and operation 
of the confiscation laws. The whole claim was 
demanded before the Commissioners under the 
treaty by the executor of Jonathan Simpson’s 
Will. Whatever they decided, was binding upon 
the applicant. And that his having received and 
accepted a proportion of the claim was in full sat
isfaction and discharge of it. It is manifest, that 
upon a fair construction of the two treaties, indeed 
by the very words of them, that what was allowed 
and received was to be in satisfaction and discharge 
of the debt demanded. The sum allowed was 
eighteen hundred pounds sterling. The amount of 
the original note was only fourteen hundred and 
twenty pounds of the old currency.

I cannot close this Report without again advert
ing to the fact, that in the several applications of 
the petitioner for the allowance of this claim, 
which have been made since the proceedings un
der the treaty of 1802 were had, no intimation 
whatever was given to the government, that any 
part of the note in question had been paid. No
thing is said of it either in the petition presented 
in January 1826, or in the present petition ; but I 
the claim in both these petitions is for the whole I 
amount of the original note; and a prayer that I 
provision may be made by the government for its I
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full payment. Yet it appears by a document on 
file among the papers in the case, that at the time 
these petitions were offered, the sum of eight hun
dred and i!fty two pounds sterling had been credit
ed in the account of the attorney of Mr. Simpson, 
received of the Commissioners under the treaty 
of 1802, as allowed and paid upon this note.

I have the honor to subscribe myself,
the obedient servant of the Government,

DANIEL DAVIS.
Boston, February 13, 1829.


