
HOUSE.....No. 39.

Reported by a Select Joint Committee, viz.; Messrs. Maxwell and Brown 
of the Senate; Barton of Oxford, Strong of Northampton, Thaxter of'Ed- 
gartown, of the House.

eonttnontoeftitij of

The Select Joint Committee, to whom were referred 
the Petitions of Jeduthan Wellington and others, in 
relation to the enclosing of Cambridge Common, and 
the alteration of the public roads passing over the 
same ; and also the Remonstrance of Israel Porter 
and others against the same Petition,

REPORT

That they have given to the parties in interest a pa
tient and protracted hearing, and find the following facts.

Previous to November 20, A. D. 1769, the piece of 
land known as the “ Cambridge Common,” and situat
ed near the University, belonged to the Proprietors of 
the common and undivided lands in Cambridge. It 
contains in the whole, an area of about sixteen acres.
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And on the same 20th of November, it was granted by 
the said proprietors, “ to the town of Cambridge, to be 
used as a training field, to lie undivided and to remain 
for that use forever.” This Common lay open and un
divided, till the enclosing of about eight acres and a half 
of it, in the autumn of 1830. Over the south side of this 
Common passed the ancient road leading from Water- 
town to Boston, by the way of Charlestown neck and 
ferry. Since the opening of other avenues to the city, 
this road is, comparatively, but little travelled. By rea
son of the enclosure in question, it is so far diverted from 
its ancient course, as to increase the travel about six 
rods. The diversion might be rendered considerably 
less, by a small alteration in laying out the south ex
tremity of the enclosure.

Over the northerly part of the Common passed the 
Cambridge and Concord Turnpike. It was established 
as a turnpike road in 1805. And afterwards in 1829, 
the proprietors having surrendered their purchase, it was 
duly established by law as a common highway. While 
a turnpike, this road was but little travelled. Since it 
has become free, and since the location of another road 
leading into it, the travel has considerably increased. 
By reason of the enclosure of the Common, this road is 
diverted from its original course ; and in going forty- 
two rods, the travel is increased about, fourteen rods. 
Your Committee believe that this diversion might be 
rendered considerably less, without essential injury to 
the enclosure. In addition to the above roads, it ap
peared that there were a great number of small roads, 
in no sense legally established, intersecting each other 
in various parts of the common, and serving rather to 
impede than to facilitate the public travel.
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On the second day of March, 1830, Israel Porter and 
others petitioned the Legislature for leave to enclose 
and improve a portion of said Common. In their peti
tion they set forth, “ that the large public area, called 
Cambridge Common was set apart by the proprietors of 
the town at its first settlement, with the intention that a 
portion of it should be appropriated to the public, and 
improved in such a manner as to be ornamental to the 
town ; but that it had remained so long unenclosed, that 
doubts had arisen whether it could then be lawfully done 
without the sanction of the Legislature. That great 
public inconvenience had been and still was experienc
ed, in consequence of said Common’s remaining unen
closed—that the public travel over it was divided 
amongst a great number of roads, which (not having 
been established by any legal authority) were continual
ly changing their direction,” &c. They further repre
sented, that by enclosing a portion of the said Common, 
and leaving ample space for such highways as might be 
necessary, the public inconveniences which had been 
experienced might be avoided and such improvements 
made as would be highly useful as well as ornamental. 
They therefore prayed, that a special act might be pass
ed to authorise the enclosing and improving such a por
tion of the said Common, as might be compatible with 
the public interest and convenience, and under such 
regulations as to the Legislature might seem meet.” 
Upon this petition an order of notice was issued, requir
ing the petitioners to cause an attested copy of their pe
tition, with the order thereon, to be published three 
times in the Boston Advertiser, the last publication to 
be fourteen days, at least, before the second Wednesday 
of the first Session of the next General Court. And it
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appeared that the order was complied with. The Com
mittee have thus particularly adverted to the above pe
tition and order of notice with a view to the question, 
whether the present petitioners had any sufficient notice 
of the objects of the Act of June 5th A. D. 1830, which 
provides not only for enclosing and improving the Cam
bridge Common, but for altering the direction of the 
roads generally passing over it, as Commissioners, to be 
appointed by the Governor and Council, “ should see 
fit.”

Under the provisions of this Act, Commissioners were 
duly appointed, who after a hearing of the parties in in
terest, and other due proceedings had, laid out the en
closure in question by metes and bounds, and “ altered, 
discontinued and annulled all the several roads and ways” 
passing over it. The Commissioners made due return 
of their doings into the Secretary’s Office, under date of 
October 4th, 1830. And therefore the enclosure of the 
Common was completed by the erection of a permanent 
fence around it. The town of Cambridge have refused 
to interfere in these proceedings.

Your Committee have not adverted to two other small 
plats or portions of the Common laid out by the same 
Commissioners, as they have not been, and it was un
derstood that they probably would not be, enclosed.

In view of the foregoing facts, your Committee sub
mit the following as distinct and legitimate results.

1st, I hat the present petitioners had not sufficient 
notice of the objects of the Act of June 5th, 1830, inas
much as the petition therefor, implied that the roads to 
be affected by the proposed enclosure were such as had 
not been established by any legal authority; and in the 
prayer of the petition no authority to alter the direction 
of any public highway was asked for.
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2d, That it was competent for the Legislature to insti
tute a special Commission for altering the direction of 
the public roads leading across Cambridge Common. 
But that it was an extraordinary omission in the Act of 
June last, that there is no provision in it, by which the 
doings of the Commissioners therein contemplated could 
be supervised either in point of law or fact. And 

3d, That further Legislative provision should be made 
in the premises.

Your Committee, therefore, ask leave to report a Bill. 

SYLVESTER MAXWELL, Chairman.



Commonwealth of Massachusetts.

In the Year of our Lord One Thousand Eight Hundred 
and Thirty-One.

AN ACT

In addition to An Act entitled “ An Act to authorize 
the enclosing of a part of Cambridge Common.”

1 S e c t . I. B e it enacted by the Senate and House of
2 Representatives in General Court assembled, and by
3 the authority o f the same, That nothing contained in
4 the Act to which this Act is in addition, shall be so
5 construed as to affect or take away the jurisdiction or
6 authority of the County Commissioners for the coun-
7 ty of Middlesex, over any public highway laid out
8 and established by the Commissioners, appointed
9 under the Act to which this Act is in addition. And

10 in the exercise of such jurisdiction or authority, the
11 said County Commissioners for the time being are
12 hereby empowered to enter upon any enclosure es-
13 tablished upon said Common by the Commissioners
14 appointed as aforesaid, and there locate and estab-
15 lish any alteration in the direction of any such high-
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16 way, which in their opinion the public convenience
17 and necessity may require, any provisions in the Act
18 to which this Act is in addition to the contrary not-
19 withstanding.

1 S ect . 2. Be it further enacted, That the said
2 County Commissioners in exercising the jurisdiction
3 and authority given them by this Act, shall be subject
4 to the same supervision and shall observe the same
5 proceedings as in other cases of opening, locating
6 and establishing Common Highways, and County
7 Roads.




