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SEl~ ATE ..... No. 22. 

The Committee of both Houses on ·the Fisheries to 

whom were referred 

The Petitions of Jabez Davis and others, and William 
Cottle and others, "praying that a law may be enacted 
for the protection of the fish on the coasts of the Com
monwealth against strangers,"-

Also, An order of both Houses instructing the Com
mittee "to inquire what further provisions are necessa
ry to prevent the destruction of Oysters and other Shell 
Fish in this Comrnonwealth,"-

Also, An order " to consider the expediency and pro
priety of providing by law such measures, as will effec
tually protect the fisheries, on the coasts of this Com
monwealth for the benefit of the inhabitants thereof," 
and a bill entitled " An Act for the preservation and 
regulation of the fishery in the towns of Edgartown, 
Chilmark and Tisbury," have had the same under con
sideration, and submit the following 

REPORT. 

In the petitions of Jabez Davis and others, and Wil
liam Cottle and others, it is represented, that they are 
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annoyed and damaged by strangers from other states, 
taking fish in the Vineyard Sound, Buzzard's Bay, on 
the Coast of Nantucket, in Boston and Barnstable Bays 
and on the coasts of Massachusetts generally ; that the 
petitioners have been at great expense in providing ves
sels and instruments for the purpose of taking fish in the 
waters and on the coasts aforesaid; and they pray for 
the enactment of such laws as shall protect them in their 
business in taking Lobsters, Clams, Quahaugs, Tetaug, 
Bass, Halibut and other Fish in said waters and upon 
sai<l coasts. One of the orders before named embraces 
the same subject; and the bill for the regulation of the 
fishery in the towns of Edgartown, Chilmark and Tis
bury, applies to Lobsters, Tetaug, Bass and other fish 
within the waters of those towns. It is provided in the 
bill that the waters of those towns are to be considered 
and taken to extend from the whole county of Dukes to 
all the waters and rocks lying within one mile of said 
county. One order, it will be perceived, limits the in
quiries of the Committee to the Oyster and other Shell 
Fishery of the Commonwealth. 

The foregoing recital of the substance of the papers 
which have been in the hands of the Committee, gives 
some indication of the course of inquiry to which they 
have been led, in order to ascertain, if possible, what 
the rights of Massachusetts are ovei' the waters on her 
coasts; and how far it is expedient to legislate upon the 
subjects under consideration. 

The Committee, in the outset, have found themselves 
obliged to examine the general principles, on which any 
nation exten<ls her jurisdiction over the waters adjacent 
to her coasts ; the modifications of the common rights 
of citizens of this country by charters and statutes ; and 
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the relations in which this Commonwealth is placed 
toward the United States, by the federal compact. The 
results of these inquiries and an expression of the con
victions which exist in the minds of the Committee, they 
deem it their duty to spread before the Legislature, in 
order that the important questions involved in the peti
tions may be disposed of without further delay. 1f the 

' views of the Committee are not sustained by the Legis-
lature, it would seem to be but an act of justice, to our 
own citizens, to afford them prompt protection in the 
enjoyment of a fishery which they consider the exclusive 
property of this Commonwealth. 

It is said by Kent, (Com I. 25.) that "the extent of 
jurisdiction over the adjoining seas is often a question of 
difficulty and dubious right." Writers of distinguished 
authority have maintained principles directly opposed 
to each other, as national prejudices, expediency or ra
tional convictions of right have dictated. Grotius con
tended that the sea was incapable of private dominion, 
and was free to aJI nations. Selden maintained the re
verse of this proposition, and asserted the claim of 
Great Britain to supremacy over the surrounding, or 
narrow seas; and that this claim had been recognised 
by aJI the neighbouring nations. Sir Matthew Hale 
considered, that Selden had fuJly sustained his proposi
tion, so far as it related to the narrow seas adjoining 
England. Puffendorf admits that in a narrow sea, the 
dominion of it may belong to the sovereign of the ad
joining shore. Vattel also, advances the position, that 
the sea contiguous to the coast may be the subject of 
property, and illustrates his views by citing the pearl 
fisheries of Bahran and Ceylon. Chitty contends for 
the British title to the four .seas surrounding the British 
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islands, and to the right of that country to them, either 
for the purposes of fishing, or navigation. Sir William 
Scott, on th~ other hand, does not admit the correct
ness of these positions. Mr. Adams in his letter to 
the Russian minister, in 1822, contended, that the claim 
of Russia to sovereignty in the Pacific ocean, north of 
the 51st degree of latitude, was contrary to the rights 
of nations. Marten, in his Law of Natiom;, says, "a 
custom generally acknowledged extends the authority 
of the possessor of the coat'it to a cannon shot, that is to 
say, three leagues from the shore," and again, ,; the sen. 
surrounding the coasts, or those parts of it which are 
land locked, such as the roads, little bays, gulphs, &c. 
and those which are situated within e:,annon shot of the 
shore, (that is within the distance of three leagues) are 
so entirely the property, and subject to the dominion of 
the master of the coasts, that he has exclusive right to 
all the produce of it." It is said, (Gallison, I. 62,)
" Every nation has exclusive jurisdiction over the waters 
adjacent to the shores to the distance of a cannon shot, 
or marine league." Vattel also says, " at present the 
whole space of the sea within cannon shot of the coast 
is considered as making a part of the territory." 

Although for the purposes of enforcing revenue laws, 
it has been considered that a nation may extend its ma
ritime jurisdiction to the distance of four leagues, (ix. 
Geo. 11. ch. 35; Act of Congress, March 2, 1799,) yet 
-modern authorities generally, do not justify the princi
ple of the extension of this jurisdiction to a greater dis
tance than a marine league. It is said in Sergeant on 
constitutional Law, that it has been in this country a 
question what was the distance from the shore to which 
the sovereignty of the United States extended. Presi-
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dent Washington fixed it at one sea league, or three ge
ographical miles. The treaty of 1794, with Great Bri
tain fixed it within cannon shot of the coast, or in any 
of the bays, ports, or rivers of the territories. Congress 
by act of June, 1794, and April 20, 1818, adopted this 
limit. Mr. Madison, in his letter to Messrs. Monroe and 
Pinkney ofFeb. S, 1807, says, "that there could be no 
pretext for allowing less than a marine league from the 
shore, that being the n:urowest allow-ance found in any 
authorities on the la w of nations" respecting maritime 
jurisdiction. 

For the purposes of their present inquiries, the com
mittee have thought proper to cite a few of the promi
nent authorities on this subject, that the limit, which 
the current of modern decisions assigns to the maritime 
jurisdiction of any nation may be presented clearly to 
view. 

Within the limit of a marine league of the shores, 
it appears to the committee, that the citizens of the 
United States have an exclusive right to fish-a right 
which the general government may protect with pro
priety. Here, however, the important question pre
sents itself as to the extent of the ri ght of a state to 
legislate on the subject of the fisheries,-the modifica
tions (if any exist) of those rights which arise from the 
charters of the state, and the compact with the other 
states of the Union. Authorities on these points, are 
opposed to each other. Without endeavouring to pre
sent all which have been consulted by the committee, 
and aware that conflicting opinions on this subject have 
not yet been corrected by any direct, solemn decision 
of the Supreme Court of the United States, they will 
present such only, as seem to them to bear particularly 
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upon the important principle which it has become their 
duty to investigate. 

It is a common and generally acknowledged princi
ple, that in navigable waters the fishery is common, and 
in the public. In Great Britain, for instance, the fishe
ries in the sea, within the jurisdiction of that govern
ment, and in arms of the sea, are common to the sub
jects of that nation. It remains to the committee to in
quire how far these acknowledged principles of the 
common law have been modified in Massachusetts. 

By the charter of William and Mary in 1691, the 
king expressly reserved to his subjects " the trade of 
fishing upon the coasts of New England," in the nar
row seas thereto adjoining, " or any arms of said seas, 
or salt water rivers where they have been wont to fish." 
This reservation must be considered as applicable to all 
the subjects of the king whether in the colonies, or the 
mother country. By that reservation, the inhabitants of 
all the other colonies of this country had a right to fish 
in the waters above specified. The American Revolu
tion destroyed the rights of all Briti3lt subjects to this 
privilege, but it does not appear to your committee that 
this circumstance could operate to divest those who did 
not remain British subjects. The exclusive right to the 
fishery never having been vested by the charter in the 
inhabitants of Massachusetts, it may be considered that 
the acquisition of the right to fish in the waters before 
mentioned under some limitations (within the counties) 
was among the fruits of the re.volution acquired by the 
whole confederacy, or it may be considered that the 
right of fishing being vested in the inhabitants of other 
colonies before the revolution, was riot divested by that 
event. It is said by Angell, that. "there can be but lit-
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tle doubt but that the people of one state have a right to 
fish in the salt waters of another state in the charters 
of which the reservation of the right was general," and 
further, "that the people of Rhode Island may lawfully 
fish on the sea coasts of Massachusetts, though they 
may be excluded from fishing in the counties thereof by 
the General Court." 

In the important case of Gibbons v. Ogden ( 1x. 
Wheaton's Rep.) it was contended by eminent counsel, 
" that it is a common principle, that am:is of the sea, 
including navigable rivers belong to the sovereign, so 
far as navigation is concerned" and that the license to 
vessels to be employed in the coasting trade by the act 
of Congress of February 1793, conferred the right to 
which the party has shown himself entitled, or in other 
words, that document not only entitles the vessel to all 
the privileges of the law as an American vessel, but 
also to the right to be employed on the navigable waters 
of the Union for the purposes of navigation in the coast
ing trade. The chief justice decided that "the whole 
act on the subject of the coasting trade implies unequi
vocally an authority to licensed vessels to carry on the 
coasting trade." With such a construction of the act pro~ 
viding for licenses, before the committee, they are induc
ed to suppose that a similar view might be entertained re~ 
specting the licenses to vessels ernp!oycd in tho fishe
ries. They are provided for in the same act, and the 
same process of reasoning which established the right of 

. any vessel licensed for the coasting trade, to be employ
ed in it, in the navigable waters of the Union, would 

..., also confirm a similar right to any vessel licensed for 
the fisheries, to be employed in them also, in such navi
gable waters. 
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The United States in their sovereign capacity have 
made the fisheries a subject of negotiation as in the 
treaty with France in 1782. If the confederated gov
ernment of the Union possessed the right to exclude 
foreigners from the waters on the coasts of a state, for 
the purpose of fishing, it is not readily seen why the 
privilege of permission to fish there might not as pro
perly be a snbject of negotiation, so tar as the rights of 
a state are affected. The as_sumption of the right to 
negotiate in either case, is an indication that its exist
ence was conceded. 

The Committee have not omitted to notice other au
thorities which seem to favour these views of the sub
ject, nor have they overlooked cases in which directly 
opposite principles were sustained. 

In the case of Corfi.eld v. Corryell, (1v. Wash. Rep.) it 
was contended that the territorial jurisdiction of New 
Jersey extended at sea to at least a marine league, and 
that this right to the waters adjacent to her coasts in
cluded the fisheries to the same extent. The decision 
of the court was favourable to, if it did not sustain these 
positions to their full extent. The rights of the state to 
certain oyster fisheries below low water mark were 
maintained. It may however be doubted whether they 
were not included within the body of a county of that 
state, according to the principle laid down by some wri
ters that "Every arm or creek of the sea within the 
points of !and where a man can discern clearly from 
side to side, is within the body oft.he county."* It was 
said!by the Court in the decision of this case, " that the 
power of the state governments to pass laws to regulate ;.-
the fisheries within their respective limits remains as it 
stood before the constitution was adopted," and again, 
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that this title (in the state) became indefea1'ible, except 
as against some other state lirtving an equally good or bet
ter title." · The grant by the Duke of York to Lord 
Berkley and Sir George Carteret which was considered 
in the case does not contain the general reservation 
which was made in the charter of William and Mary,
and the exception made by the Court may be consider
ed as applicable to the question as it is presented in 
Massachusetts, as by our charter the- inhabitants of oth
er colonies had a title equally as good as those of Mas
sachusetts. 

It is al so said (3 Wheaton's Rep. 386) that "the ar
ticle in the constimtion which describes the judicial 
power of the United States is not intended for the ces
sion of territory, or of general jurisdiction." 

The right to take migratory, or running fish may 
be perfectly consistent with an adverse right in the soil 
under the waters in which they are taken. 

On the wht>le mutter, the Committee are of opinion 
that the weight of authority preponderates against a 
claim by Massachuset•s to exclusive legislation over all 
the fisheries to the distance of three miles from her 
coasts. 

As to the expediency of granting the prayer of the 
petitioners, provided Massachusetts has the right of 
maintaining an exclusive fishery on her coasts, the 
Committee entertain doubts. The advancement of 
this claim and the enforcement of it against citizens of 
other states would not be in unison with the liberal pol
icy which would permit free intercourse among the 
States for any purpose of mutual advantage ; and would 
have a direct tendency to provoke a course of retalia
tory legislation in other States. 

2 
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The Mackerel Fishery, on the coa-t of Maine, is 1n
valuable, and the ex.clu:sion of our ves3els from the wa
ters of that State to the distance of cannon shot from 
her shores would do Massachusetts a more essential in
jury than would be .compensated by the comparatively 
inferior advantage '"hich could be derived from any ex~ 
elusive fishery on our own coasts. 

The bill reforred to your Co1rmittee declares that 
" the waters of the towns of .Edgartown, Chilmark and 
Tisbury shall be consider..ed -and taken to extend from 
the whole county of Dukes to all the waters and rocks 
lying within one mile of said County. " The Commit
tee are aware that this provision is similar to one con
tained in " An Act for the preservation and regulation 
of the Fishery in the towns of Fairhaven, New Bedford, 
-Dartrnouth and Westport." This precedent, however, 
does not satisfy the Committee that it is expedient to 
declare the limits of towns for this purpose, to ext.end 
beyon<l the limits of the county in which they are situ
ated, nor are they aware of any reason which should 
limit this exercitle of power to one mile, if it is expe
dient to legislate upon the subject. The principles in
volved in the bill, and its partial application, even if it 
should become a law, satisfy your Committee that it 
ought not to pass the Legislature.-

Touching the ilhell fishery of the Commonwealth, the 
Committee are of opinion that a revisal of existing laws 
is highly necessary and proper. The general law to 
.prevent the destruction of shell fish is extremely arbitra
ry and severe in its provi~ions, as to the process against 
strangers, and liable to great abuse ; and should, in the r 
opinion of the Committee, be modified so far at least, 
as to provide some less exceptionable method of arrest, 
than is pointed out in the third section. 
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It may be a subject of some importance to Massachu
setts to preserve such of her fisheries as are attached to 
her soil, and it is, in the opinion of the Committee, 
nothing more than a legitimate exercise of her reserved 
and sovereign power to guard the rights which are in
herent in that soil. 

It may not be improper here to state that the Acts of 
Massachusetts in relation to her fi sheries have already 
caused a complaint to Congress, apd the Committee on 
the Judiciary of the House of Representatives reported 
to that body that they considered the question one for 
judicial decision, and not for legislative enactment. 
(Report, J anuary IS, 1830.) The questionable charac
ter of the right of the state, and considerations of expe
diency impress the Committee with the belief that it 
wc1uld be unwise to aggravate complaints of this de
scription. 

In conclusion, the Committee report and recommend 
for adoption the accompanying Orders. 

Cornrnonwealth of Massachusetts. 

The Committee of both Houses on the Fisheries, to 
whom was referred the Petitions of Jabez Davis and 
others, and William Cottle and others, praying that a 
law may be enacted for the protection of the fish on the 
coasts of the Commonwealth against strangers, have 
had the same under consideration, and ask leave to Re
port-That it is inexpedient to grant the prayer of the. 
petitioners. 

Which is respectfully submitted, 
By order of the Committee. 

SOLOMON LINCOLN, Jr. Chairman. 



Commonwealth of Massachusetts. 

The Committee of both Houses, on the l•'isheries, to 
whom was referred an order in relation to the destruc
tio11 of Oysters and other Shell Fish in the Common
wealth, have had the same under consideration, and ask 
leave to Report-That the further consideration thereof 
be referred to the first session of the next General Court. 

Which is respectfully submitted, 
By order of the Committee. 

SOLOMON LINCOLN, Jr. Chairman. 

Commonwealth of Massachusetts. 

The Committee of both Houses, on the Fisheries, to 
whom was referred an order in relation to the fisheries 
on the coasts of the Commonwealth, and of a bill in re
lation to the fishery in the towns of Edgartown, Chil
mark and Tisbury have had the same under considera
tion, and ask leave to Report-That the Committee be 
discharged from the further consideration of said order 
and bill. 

Which is respectfully submitted, 
By order of the Committee. 

SOLOMON LINCOLN, Jr. Chairman. 

Ali of which is rm,pectfully submitted, 

By order of the Committee. 

SOLOMON LINCOLN, Jr. Chairman. 
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